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PRIVY COUNCIL 
Appeal from the Nagpur Jadicial 
Commissioner’s Court 
May 15, 1936 
Lorp Rocne, Sir SHADI LAL AND 
Sır Gores RANKIN. 
JAGANNATH RAO—APPBLLANT 
4 VETSUS 
RAMBHAROSA AND ANOTHER— 


RESPONDENTS : 

Hindu Law—Adoption—Bombay School—Widow's 

power to adopt—Restrictions—Direction to operate 

: as prohibition should be explicitly made and clearly 
intended by husband to limit discretion—Will— 
Construction—Clauses regarding adoption—Held, 
there was no direction explicitly made or clearly 
intended to limit widow's discretion. 

Under the Bombay School of Hindu Law a widow 
has in herself power to adopt, subject only to such 
restriction, ifany, as may have been imposed upon 
her by her husband. A direction to operate as a 
prohibition against_a Hindu widow adopting any 
boy to her husband asa son except the boy named 
by him must be explicitly made and clearly in- 
tended by the husband to limit the discretion of 
his widow for all time and on every occasion on 
which otherwise after his death his widow might 
validly make an adoption for him. Yadao ve 
Namdeo (1), referred to. [p. 2, col. 2; p. 3, col. 1.] 

A will executed by a Hindu A contained inter alia 
the following: “ after all this is done, a boy should 
be taken in adoption to perpetuate the name of 
ancestors and manage ths estate. No boy hag been 
yet teker in adoption. It is expected that (any) of 
my paternal uncles’ sons may get a son. If he gives 
(the boy) my wife should take him in adoption. 
Seven years time is allowed for this. After seven 
years J's younger son B should be taken 
in adoption. After the debts, ete., are paid off, per- 
sons of my family should allot for ever property of 
an income of five hundred rupees to the School 
Depariment to preserve my memory for eyer, anda 
boy should be taken in adoption for the rest of the 
property. This amount (shall) specially (be) for the 
Maratha caste, not only that, but poor boys of my 
caste shall have a preferential right. Seven years’ 
time hasbeen allowed for adcption, but if V, 
M, Gand S, think that (2 boy) should forth- 
with be taken in adéption, there is no objection 
to my wife's (adopting a boy immediately) accord- 
ing as they may adasa - If tais boy does 
not exist which &od may forbid, any boy can be 
taken in adoption :'"“ : 

Held, that thé dominating idea and object of A 
as ®xpressed in the will was that there should 
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without fail be an adoption for good reasons which 
are plainly expressed by the testator himselfand 
that the adoption was valid. [p. 3, col. 2.] 

Held, also that the construction of the sentence 
beginning “if this boy does not exist” to mean 
that unless he died any other adoption was prohi- 
bited, was a forced and entirely inadmissible con- 
struction to extract from a parenthetic note pro- 
viding for B’s possible death, and permitting another 
adoption if that occurred, a prohibition of any 
other adoption if B's adoption proved as it did 
prove, to be impossible for a reason of which the 
testator had probably never thought at all. There 
was no direction either explicitly: made or clearly 
intended to limit the discretion of the widow 


“and the adoption of the defendant was valid. 


Yadao v. Namdeo (1), applied. [p. 4, col. 1.] 


Mr. A. M. Dunne, K. C., and Dr. A. Majid, 
for the Appellant. 


Messrs. L. DeGruyther, K. 
Wallach, for the Respondents. 


C. and W. 


Lord Roche.—This is an appeal from a 
decree of the Court of the Judicial Com- 
missioner, Central Provinces, dated De- 
cember 15, 1933, which affirmed a decree 
of the Additional District Judge, Raipur, 
dated March 16, 1927. Mp 

The subject-matter of the suit is the 
estate of one Baboo Rao Dani deceased. 
The plaintifis inthe suit were cousins of 
the deceased, being his paternal uncles’ 
sons, and claimed his estate as reversioners 
on the death of his widow Musammat 
Anandabai who died on November 27, 1924. 
The respondent Rambharosa, the defendant 
in the suit,in opposition to the Plaintiffs’ 
claim, relied upon an adoption by the 
widow of Baboo Rao Dani in April 1920. 
The sole question for determination is whe- 
ther this adoption was a valid adwption. ° 

The materialfacts and dates are es fal- 
lows: Baboo Rao Dani was a Hindu resi- 
dentof Raipur. Hehadno son. In 1911 
he went to Delhi for the Durbar and before 
setting outhe made a will which dealt, 
amongst other things, with the question of 
‘adoption, The swill was written out by 
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Baboo Rao Dani himself. It began thus: 

“I am gogto Delhi forthe Durbdfir, therefore, 
I am writing the following conditions about my 
property. I hope thgt. by thé grace of God, such 
an “occasion will not arise; but strange is the course 
of time. “Therefore,..my friends and (other) persons 


should make, after me, arrangements according to` 


what 1 have put down in writing below; and what 
I have written shall be considered valid in law.” 

Next followed two pages relating to cer- 
tain debts and as to his properties • and 
containing -directions as to such debis and 
properties. The will then proceeded and 
ended thus: 


“After all this is done, a boy should be taken in 
adoption to perpetuate the name of ancestors and 
manage the estate. No boy has been yet taken in 
adoption. It is expected that (any) of my paternal 
uncles’ sons may get a son. Ifhe gives (the boy) 
my wife should take him in adoption, Seven 
years’ timeis allowed for this. After seven years 
Jiwaji's younger son Bhagwati should be taken in 
adoption.” 

“After the debts, etc., are paid 
my family should allot for ever property of an 
income of five hundred rupees to the School 
Department to preserve my` memory for ever, and 
a boy should be takenfin adoption for the rest of 
the property. This amount (shall) specially (be) 
for the Maratha caste, not only that, but poor boys 
of my caste shall have a preferential right.” 

“Seven years’ time has been allowed for adop- 
tion, but if Vyenkata Rao Naik, Rao Bahadur 
Mahdik, Gajraj Singh and Sadashiv Rao Garad, 
think that (a boy) should forthwith be taken in 
adoption, there is ‘no objection to my wife's 
(adopting a boy immediately) according as they 
may advise. However the debts should be satisfied 
and property of an income of five hundred rupees 
should be set aside for the School Department first, 
and a boy should be taken in adoption for the 
remaining property. Ifit is decided to take (a boy) 
in adoption, mauza Kolar should be reserved for 
my wifeand for the maintenance of the adopted 
boy (the property) should afterwards be placed 
under the management of the Court of Wards or 
of panches of whom Vyenkata Rao Naik should be 
the sir panch. The boy should be very well edu- 
cated. He should be sent to- England, if possible. 
If this boy does not exist which God may forbid, 
any boy can be taken in adoption.” 

“The property to be allowed to 
Department should remain 
ment.” 

“I have executed this will with my free will 
and pleasure. It should be completely executed 
after me. My paternal uncles’ sons or any one 
else has no right to my property. Iam myself the 
owner. Ihad full rights to dispose of my estate 


off, persons of 


the School 
in charge of Govern- 


as I liked.” 
“Dated November, (Sd.) Baboo 
26, 1911. Rao Dani.” 


After the Durbar, Baboo Rao Dani re- 
. tugned safe lo Raipur and lived for several 
years and died on November 6, 1918. On 
April 25, 1920, Rambharosa, the defendant, 
was adopted bythe widow purporting to 
act in accordance with her deceased 
husband's wishes. Rambharosa was the 
eldest son of one Jiwaji, a maternal uncle 
of Baboo Rao Dani, who died before the 
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date of the adoplign. On November 27, 
1924, the widow Musammat Mnantlibai died. 
The willhed been entrusted by Baboo 
Rao Dani at the time of its execution to 
a friend fgr safe custody but on his 
return from the Durbar it was- said to 
have been lost or mislaid and it was not 
found or seen again either in the life-time, 
of Baboo Rao Dani or in that of his 
widow. In 1925 it was said to have been - 
found by ason of the friend to whom it 
had been entrusted and to have been 
shown to the plaintiffs. This ` swit was 
begun in the year 1926. The trial Judge 
found that the widow was not informed of 
the terms pf the missing will but there 
had been conversations in Baboo Reo Dani's 
lifetime between him and his wife as to 
adoption and the trial Judge found that 
these were to thesame effect as the instruc- 
tions. containedin the will. It is clear, how- 
ever, that the defendant Rambharosa, 
who was not mentioned jn the will, was 
mentioned in these conversations by Baboo 
Reo Dani as a possible and proper boy to 
be adopted as was also his younger brother 
Bhagwati who was mentioned in the will. 
Baboo Rai Dani had paid attention to the 
nurture and education of both these lads 
during his lifetime presumably with this 
object in view. But their Lordships pro- 
ceed upon the assumption that at all times 
Baboo Rao Dani expressed a preference for - 
Bhagwati for the purposes of adoption. 
Before adopting the defendant the widow 
tried tosecure Bhagwati in adoption but, 
as both Couris have found, his mother a 
widow definitely refused to give that son 
*Bhagwatiin adoption and the defendant 
was only adopted after and in consequence 
of that refusal. | 

The rights of all parties io the suit are 
governed by the rules of the Bombay Schcol 
of Hindu Law. The effect of those rules on 
the måtter of adoption is quite clear 
and when this matter was before this 
Board on anearlier occasion on appeal on 
another issue the rule of law was thus 
stated by their Lordships then advising 
His Majesty: that a widow has in herself 
power to adopt, subject only to such res- 
triction, ifany, as may have been Imposed 
upon her by her hushand. 

In the case of Yadao v. Namdeo (1), this 
Board put the matter hus : a | 

“A direction to operate asa prohibition against 


e e 

1) 48 IA 513; 64 Ind. Cas. 56; 17 N L R 145; 
POA LT 53; 26 C WN 393; 42 ML J 219; 15 LW 
565; 20 A LJ 481; 24 Bom, L R 609; 490 1; AIR 
1922 P O 216 (PO, ay. 
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a Hindu widpw adopting #y boy tə her husband 
asa son except the boy named by him musi be ex- 
plicitly made and clearly intended by the husband 
to limit the discretion of his widaw for all time 
and on every o3casion on which otherwise after his 
eal his widow might validly mmke an adoption 
or him.” 


The question for decision, therefore, is, 
was the adoption of the respondent so con- 
trary to the directions of Baboo Rao Dani as 
- to have been prohibited by him ? NAN 

The previous course of the litigation 
should be briefly referred to. The Addition- 
al District Judge decided the suit in favour 
of the defendant and in so dding decided 
the question now in issue in the negative. 
The adoption was, therefore, eheld to be 
valid. On appeal the judgment was affirm- 
ed on an entirely different ground, viz., lhat 
the will was a contingent will only intended 
to come into operation if the testator died 
during his visit to Delhi for the Durbar. 
Upon appeal toHis Majesty in Council the 
decision as to the contingent nature of the 
will was reversed and the suit remanded 
to the Court of the Judicial Commissioner 
to deal with the other matters upon which 
that Court had not passed. On the hear- 
ing of the case on remand in the Court 
of the Judicial Commissioner the Court 
concurred in the findings of fact and law 
of the trialJudge and held that the adop- 
tion was valid. Hence this further appeal 
now to be decided by their Lordships. 


Both Courts have decided this case on 
the construction of the will and on the as- 
sumption that it was the will which governed 
the rights of the parties and affected and con- 
trolled the powers and rights of the widow. 
Their Lordships propose to deal with the 
matter upon the same assumption but be- 
fore proceeding to a consideration of the 
contentions of the parties and the effect of 
the will, their Lordships think it right to 
make someobservations on another matter. 

In this case, as has been already stated, 
the will was not available to the widow 
when she made the adoption and the trial 
Judge found that its contents were not 
communicated to her. Itseems to ikeir 
Lordships thatthe effect of such a state of 
facts and the bearing of unknown prohibi- 
tions upon the powers and rights of a widow 
are matters which may hereafter arise for 
“ decision and will then require very careful 
consideration. But such a case were to 
arise before this Board, their Lordghips then 
sitting would dgubfless have what is absent 
here—the benefit of the opinions of Judges 
in India on stich important matters after 
evidence and argument and after conside- 
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ration ofthe applicability to s@ch a case 
of the doctrine of factum valet and of any 


other principles of the Hindu Law bearing . 


upon the case. Here it is not only ùndesir- 
able to express any conclusion on this point 
but it is also unnecessary. because their 
their Lordships are of opinion, for reasons 
they will presently state, that assuming the 
will governs the matter, as the appellant 
claims that it does, the adoption of Ram- 
bharosa was not prohibited and was valid. 

On he argument of this appeal, two con- 
tentions were urged against the validity of 
the adoption. They were as follows : 

Firstly.—It was said that the phrase in 
the will “seven years’ time is allowed for 
this,” meant that the widow was to wait 
for seven years after the death of Baboo 
Rao Dani and not merely for seven years 
from the date when the will was made to 
see whether the plaintifis, who were the 
paternal uncle’s sons referred to, would 
either of them have a son in which case 
he was to be adopted: that the adoption of 
Rambharosa was within the seven years 
period computed as the plaintiffs said it 
ought to be computed. 

Secondly.—It was said that Bhagwati had 
not died, and unless he died, any other 
adoption was prohibited. 

As bearing on both of these contentions 
itis to be observed that in their Lordships’ 
view the dominating idea and object of 
Baboo Rao Dani as expressed in the will 
was that there should without fail be an 
adoption for good reasons which are plainly 
expressed by the testator himself. The 
will if construed as the appellant desires 
would be one well adapted to defeat the 
very object which the testator desired and 
would in fact have defeated that object. 

Bearing this in mind the first contention 
may be examined. Of course it is true 
that this will like all other wills speaks, 
that is to say, operates from the date of the 
death of the testator. But this and any 
other will may speak of or about any other 
date and may make stipulations as to time 
which may run from any date from which 
the testator meant that itshould run. Here, 
as was pointed out in the Courts below, 
many matters in the will are dealt wh 
as and from the date ofthe will. What iş 
perhaps most importent in the user of the 
present tense in the words “It is expected” 
relating to the possibility of sons being 
porn to the plaintiffs., Close upon those 
words follows the provision allowing seven 
years for realisation of the expectation, 
Those seven years had all but expired when 


. 


e 
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Baboo Rae Dani died. The plaMtifis were 
still without sons and are without sons to the 
present time. "Moreover, the power to 
abridge the time of seven years was insen- 
sible and incapable of exercise if the seven 
years were to run from the date of death. 
‘Iwo of the persons empowered predeceased 
the testator. Their Lordships have no 
doubt that the Courts below were right in 
holding that the seven years expired in 
“November, 1918, some year and « half be- 
fore the adoption. Whilst decidingsthis ès 
a matler of construction their Lordships 
think it is not without significance that the 
contention tothe contrary was not raised 
either in the pleadings or in argument at 
the hearing or when the matter first went 
‘on appeal to the Court of the Judicial Com- 
missioner. It first presented itself as a 
possible construction and was raised asa 
contention when the matter was on the 
former cecasion brought on appeal to His 
Majesty in Council. 

As to the second contention: The sen- 
tence relied upon is the sentence begin- 
ning “if this boy (Bhagwati) does not exist” 
which sentence is an interlineation in the 
will. Ii seems tobe a forced and entirely 


- inadmissible construction to extract from a 


parenthetic note providing for Bhagwati’s 
possible death, and permitting another 
adoption if that occurred, a prohibition of 
any other adoption if Bhagwati’s adoption 
proved as it did prove, to be impossible for 
a reason of which the testator had probab- 
ly never thought atall. The language used 
by this Board in the case of YVadeo v. 
Namdeo (1), (supra) already cited is muche 
in point. There was here no direction either 
explicitly made or clearly intended to limit 
the discretion of the widow in such a case 
as in fact occurred. 

For these reascns the decision appealed 
from is in the opinion of their Lordships un- 
impeachable and they will humbly advise 
His Majesty that this appeal shculd be dis- 
missed with costs. 

N. - 

Solicitors for the 
Francis aud Harker. 

Solicitors for the Respondenis:-+Messre. 

T. I. Wilson & Co. 


Appeal dismissed. 
Appellants:— Messrs. 
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PRIVY® COUNCILS - 
Appeal from the Madras High Ccurt 
e April 28, 1936 s 
Lorp THANKERTON, SIR SHADI LAL AND S12 
* Gsorce RANKIN. ° 
Rajah KOCHERLOKOTA VENKATA 
JAGANNATHA RAO GARU, ZEMINDAR 
or POLAVARAM—-APPELLANT | 
versus 
*.¢ Maharajah RAVU VENKATA 
KUMARA MAHIPATI SURYA RAO 
BAHADUR, ZEMINDAR GARU or 


PITTAPUR AND CTARRS—RESPONDENTS 

Sale—Mortgage decree—Sale in auction—Compro- 
mise by which defendant was given property in 
lieu of payment—Payment not made—Mortgage of 
property—Suit to recover money by sale of mortgag- 
ed property — Transaction of compromise, if amount- 
ed to sale—Transferec, if can impugn character of 
transaction—Sale not set aside—Effect—Transfer of 
Property Act (IV of 1882), ss, 54, 55 (4) (b), 100— 


“Instrument of sale containing stipulations by par- 


ties—Whether changes character of transaction-~ 
Charge—Seller's charge on property for purchase 
money —Enforcement of —Civil Procedure Code (Act 
V of 1908), O0. XXXIV, r. 15. 

After a village was sold in pursuance of a mort- 
gage decree and purchased by the decree-holder, 
it was arranged between the auction-purchaser and 
the defendant minor's mother that the latter should 
pay a sum of money for purchasing the village, A 
compromise petition was filed and sanctioned. As 
the defendant's mother was unable to find money - 
for payment, she on behalf of her minor son, grant- 
ed a simple mortgage of the village as security for 
the price with her personal covenant for payment 
thereof. No payment was made to the mortgagee 
and he brought an action against the defendant 
who had attained majority and sought to recover 
the money by sale of the mortgaged property : 

Held, that the transaction brought about by the 
compromise was a sale, and as the transferee agreed 
to accept such right, title and interest, as the 
transferor had acquired by the Court sale, he can- 
not be allowed to impugn the character of the 
transaction which alone enabled him to keep the 
property. Both parties intended the transfer in ques- 
tion to be asale, and in substance it was nothing but 
a sale. 

Heid, also that under s. 55 (4) (b) of the Transfer 
of Property Act, the seller was entitled toa charge 
upon the property in the hands of the purchaser 
for the amount of the purchase money and for in- 
terest thereon and this charge could be cnforeed by 
a sale of the property under s. 100 of that statute 
and under O. XXXIV, 1. 15, of the Oivil Proce- 
dure Code, as inthe case of a simple mortgage. 


Held, further that, as the defendant was a minor 
at the time of the transaction in question, he could 
not be held personally responsible for the payment 
of the debt and the plaintiff was not entitied to 
recover the money from the “ general assets" of 
the defendant, After the expiry of the statutory 
period for setting asidega sale, there is no person 
who could question the title of the auction-pur- 
chaser, anda certificate of sale granted by the 
Court would in.such a cass ba a formal document 
cf title. In the absence of an order setting aside 
the sale the Court is bound to gonfirm it, and the 
law doesnot prescribe any special period for an 
application for an order of congrmation. 
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There is hardly any instrument of sale which 
does not contain some stipulations by the parties ; 
and ifthe addition of a covenant Wy the transferee 
would change its real character, it “would be diffi- 
cult to find atransaction which c8uld be held to 
be a sale, _A covenant by the purchaser giving the 

vendor aright of pre-emption docs not convert the 
sale into sume other transfer, even though the 
transferee would, in the absence of such a covenant, 
: have paid a larger price for the preperty. 

‘ ERR C. Sidney Smith, for the Appel 

ant. 

Messrs. L. De Gruyther, K. C., Subba Row, 
and Sastri, for the Respondents, 

Sir Shadi Lal—Tbe circumstances, 
which led to the action giving rise to 
these consolidated appeals bfought by 
both the parties, may be shortly stated. 
One Krishna Rao, the late Zemindar of 
Polavaram in the Madras Presidency, bor- 
rowed, on different dates, from the Maha- 
rajah of Pittapur (to be described here- 
inafler as the plaintiff) large sums of 
money; and secured the payment thereof 
by executing three successive mortgages 
of his estate in favour of the creditor. 
The last of these mortgages was granted 
on October 22, 1913, as a security for a 
loan of more than three lakhs of rupees; 
and it was on the strength of this mort- 
gage that the plaintiff instituted, after the 
death of the mortgagor, a suit for the 
recovery of the debt, impleading as de- 
fendant the mortgagor's widow. She sub- 
sequently adopted a minor boy, Jagan- 
natha Rao, as a son to her deceased 
husband, and the adopted son was then 
added as a defendant (to be referred to 
hereinafter as the defendant). The suit 
resulted in a decree for more than four 
lakhs of rupees, to be realised by the sale 
of the mortgaged property. The decree- 
holder brought the property to sale, and 
on October 28, 1920, he himself purchased 
it with the leave of the Court for sixelakhs 
of rupees. After deducting from that price 
the sum due to him under the decree, he 
deposited the balance, Rs. 1,39,98¢-1-0 in 

| Court. 

It appears that the widow and her son 
were anxious to retain the village of 
Polavaram (with its hamlets), which was 
the ancestral property of the Zemindar; 
and it was, therefore, arranged between 
the auction-purchaser and the minor's 
mother that the fornfer should re-convey, 
for the sum deposited by him jn Court, 
the village to the minor. But that sum 
was Claimed by the puisne mortgagees, 
and it was then agreed that the minor's 
mother, who was his guardian, should 
pay Rs. 1,39,986-1-0 for purchasing the 
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village in question. Pursuant to this ar 
rangement, the auction-purchaser and the . 
guardian submitted, on November 29, 1920, 
an application to the Court stating the 
terms of the compromise and asking it to 
sanction the compromise as a transaction 
beneficial to the minor. Thereupon the 
Coutt made the following order :— 

“The sale of the property sold in auction on 
October 28, 1920, is confirmed, with the exception 
of the property set out in the compromise peti- 
tion @ November 29, 1920, which the decree- 
holder has agreed to leave to the minor Zemindar 
of Polayaram on the terms of the compromise 


petition. 
* * * * * 


“A gale certificate for the extent of property, 
the sale of which is confirmed, will be issued to the 
plaintif.” 

The guarlian was, however, unable to 
find the money for payment tothe plaint- 
iff, but, as she was anxious to acquire the 
propery for her minor son, she on his behalf, 
granted on December 14, 1920, a simple 
mortgage of the village to the plaintiff 
as a security for the price, with her per- 
sonal covenant for the payment thereof. 
But no payment was made to the mort- 
gagee in satisfaction of the debt, and he 
brought in May, 1924, the present action 
against ihe defendant, who had attained 
majority; and sought to recover the money 
by sale of the mortgaged property. 

To this action various defences were 
raised, but they were overruled by the 
trial Judge who granted a decree for sale. 
On appeal, the High Court held that the 
transaction could not operate as a mort- 

e gage, as the deed had not been attested 
as contemplated by the definition of the 
expression “attested” contained in the 
Transfer of Property (Amendment) Act, 
No. 27 of 1926. This finding has not been 
challenged on behalf of the plaintiff, and 
must be treated as final. 

The plaintiff, however, sought the same 
relief on the strength of his alternative 
claim to have a vendor's lien for the un- 
paid purchase price, which constituted a 
charge on the property gold by him. 
This claim has been disallowed by 
the High Court on the ground that the 
transfer in question was nota sale which 
would create a lien in favour of the plaintiff. 
The learned Judges did not, therefore, dee" 
lare the debt te be a charge on the village 
but treating it as an ussecured debt they 
directed that it should be realised from the 
«general assets” of the defendant. 

“The question which their Lordships have 
to determine is Whether the transaction of 
November 29, 1920, whereby the village in 
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question became the property of the defen- 
dant did or did not amount toa sale. That vil- 

‘lage, along with other mortgaged property 
was, ès stated, sold to the plaintiff on Octo- 
ber 28, 1920, and the period, within which 
the judgment-debtor could apply to the 
Court for setting aside the sale, was 30 
days from the date of the sale. During 
that period no such application was made 
by him, andthe title of the sauction-pur- 
chaser became unimpeachable. On Novem- 
ber 29, 1920, the Court executing the dec- 
ree made an order confirming the sale in 
favour of the plaintiff in respectof all the pro- 
perty purchased by him except the Polavaram 
village. The reason for this exclusion was 
clear. In accordance with the compromise, 
which had received the sanction of the 
Court, this village was to become the pro- 
perty of the defendant, and it was, there- 
fore, considered to bean act of supereroga- 
tion, first to record a formal order confirm- 
ing the judicial sale thereof in favour of 
the auction-purchaser, and then to sanction 
its sale by him tothe defendant. Itis ob- 
vious that, afterthe expiry of the statutory 
period for setting aside the sale, there was 
no person who could question the title of 
the auction-purchaser, and a certificate of 
sale granted by the Court would in sucha 
case be a formal document of title. In the 
absence of an order setting aside the sale 
the Court is bound toconfirm it, and the 
law doesnot prescribe any special period 
for an application for an order of confirma- 
tion. 

Moreover, the transferee agreed to accept 
such right, title and interest, as the trans- 
feror had acquired by the Court sale; and 
he cannot be allowed to impugn the charac- 
ter, of the transaction which alone enable 
him to keep the property. 

It is, however, argued that the considera- 
tion for the transaction consisted of two 
parts, viz, a sumof money, and a promise 
by the transferee to abstain from raising 
objections to the auction-sale of the mortg- 
aged property; while sale, as defined by 
s. 54 ofthe Transfer of Property Act, IV 
of 1882, is a transfer of cwnership in 
exchange for a price. Now, the transfer was 
måde apparently for a definite sum of 
money, and was described as a sale. Itis 
true that the deed . of compromise mentions 
also the promise in question but apart from 
the fact that this promise was valueless, 
“ there is hardly any instrument of sale 
which does not contain some stipulations 
by the parties and if thee eddition of a co- 

venant by the transferee would change its 
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real character, it would,be difficult to find a 
transaction which could be held to-be a 
sale. For ex&mple, a covenant by the 
purchaser giving the vendor g right of 
pre-emption does not convert the sale into 
some other transfer, even though the trans- 
feree would, inthe absence of such aco-- 
venant have paid a larger price for the 
property. There can be little doubt that ° 
both the parties intended ihe transfer in 
question to be a sale, andin substance it 
was nothing but a sale. 

Their Lordships are, therefore, of the 
opinion that the transfer of the property by 
the plaintiff ‘to the defendant constituted a 
sale and under s. 55 (4) (b) of the Transfer 
of Property Act the seller was entitled to a 
charge upon the property in the hande of 
the purchaser for the amount of the pur- 
chase money and for interest thereon. This 
charge can be enforced by a sale of the 
property under s. 100 of that statule and 
under O. XXXIV, r. 15 of the Civil Proce- 


dure Code, asin the cuse of a simple 
mortgage. f 
The learned Judges of ihe High Court 


concurred with the trial Court that the 
plaintiffs claim amounted, on July 6, 1925, 
to Rs. 2,02,591-9-0, and they awarded interest 
thereon at 6 percent. per annum from 
that date until the date of payment. They 
also found that as the defendant was a 
minor at the time of the trensaction in 
question he could not beheld personally 
responsible forthe payment of the debt. 
This finding hasnot been contested, and as 
athe claim for the personal liability of the 
defendant is negatived, the plaintiff is not 
entitled to recover the money from the 
“general assets” of the defendant. 

The decree granted by the High Court, 
which makes ihe entire property. of the 
defendent liable for the debt, cannot be 
upheld, and ought to be set aside. In lieu 
cf that decree, the plaintiff must geta 
decree in the following terms:—That, in 
default of ithe defendant paying on, or 
before, Sepiember 30, 1936, the sum of 
Rs. 2,02,591-9-0, withinierest thereon at 6 
per cent. perennum fiom July 6, 1925, 
until tLe date of payment, the village of 
Polavaram (with its hamlets as described 
in the mcrtgage-deed of December 14, 
1920) shall be sold amd the proceeds of the’ 
sale (after deduction therefrom of’ the 
expenses df the. sale) shall be paid into 
Court and applied in payment of the amount 
due to the plaintiff. i 

The appeals preferred by the parties are 
allowed pro tanto, but the défendant, having 
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failed on the main issue, must pay, not only 
the costs of the Courts below, as directed by 
the High Court, but also the costs incurred 
by the plaintiff here. Their *Lordships will 
humbly advise His. Majesty accordingly. 

N. Appeals allowed. 

Solicitors for the Appellant:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents:—Messis. 
Douglas Grant & Dold. 


PRIVY COUNCIL 
Appeal from the Court of the Judicial 
Commissioner of the Nort-West Frontier 
Province. . 
May 11, 1936 
Lorn Roonz, SIR SAADI Dan AND 
Str Grorer RANKIN 
INAYAT KHAN —APPRLLANT 
versus 
EMPEROR—Responpent 


Privy Council—Criminal Appeal—Their Lord- 
ships do not constitute a Court of criminal appeal 
—Intervention in criminal matters, when made— 
Mistake in admission of improper evidence—Inter- 
ference, if will be advised—Murder case—Complaint 
on ground of improper admission of evidence 
Held, accused was not prejudiced—Objection to ad- 
mission of documents not taken—Effect—Hrrors of 
procedure of a technical character—Held, their Lord- 
ships would not intervene. 

Their Lordships of the Judicial Committee of the 
Privy Council do not constitute a Court of Crimi- 
nal Appeal. The Sovereign in Council does not 
act, in the exercise of the prerogative right to re- 
view the course of justice in criminal cases, in the 
free fashion of a fully constituted Court of Orimi- 
nal Appeal: The exercise of the prerogative takes 
place only where it is ‘shown that injustice of a 
serious and substantial character has occurred. A 
mere mistake on the part of the Court below, as 
for example, in the admission of improper evidence, 
will not suffice if it has not led to injustice of a 

` grave character. Nor do the Judicial Committee 
advise interference merely because they themselves 
would have taken a different view of evidenee ad- 
mitted. - Such questions are, as a general rule, 
treated as being for the final decision of the Courts 
below. His Majesty will not review of interfere 
with the course of criminal proceedings, unless it 
is shown that, by a disregard of the forms of legal 
process, or by some violation of the principles of 
natural justice or otherwise substantial and grave 
injustice has been done. Dal Singh v. Emperor (1) 
and In re Dillet (2), applied. 

In a charge for murder against the appellant, the 
evidence at the trial to prove that the appellant 
was the murderer was partly direct and partly cir- 
cumstantial, Direct evidence was given by wit- 
-nesses who saw the appellant fire the shots which 
caused the death and by witnesses who saw him 
at or near the scene ®f the murder at the material 
time, The circumstantial evidence was strong and 
part of it so strong as to-point irresistably to the 
conclusion that&he appellant was guilty, In- parti- 
cular the appellant was proved by unimpeachable 
evidence to be possessed of a pair of sandals or 
shoes of a’ somewhat peculiar and unmistakable 
type. After ‘tl® crime one wag in his possession. 
The other was found close to the body of the mar- 
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dered man. The motive was ill-will due to the fact 

that the dead man had recgntly made accusations 

of criminal conduct against the appellant and that - 
the appellant knew of and resented thése accusa- 
tions. It was complained that in the proof of motive 

matters and documents inadmissible iņ evidence 

were put in and that they were of a nature pre~- 

judicial to the appellant and must have prejudiced 

the tribunals against him: 

Held, that that complaint had but slight founda- 
tion. It was clearly admissible and proper though 
not in any great degree important to prove 
that the deceased man had given stich information 
or made such complaint to the Police. The Police 
report put in on the character of the appellant 
was favourable to him and it was not objected to 
by Counsel for him. If real injury were done by 
the prosecution or the Court to an accused person 
the absence of objection by Counsel for the accused 
would not excuse it but the absence of objection 
with other circumstances in the case indicated very 
clearly that no injury was done at all by reason 
of the form in which the evidence was given or 
by the admission of the documents in question. 

Held, further that it would have been more re- 
gular and more expedient if the evidence as to 
motive had not been given in the form in which it 
was given. But though irregularity is to be avoid- 
ed and even an appearance of action prejudicial to 
an accused in the conduct of a criminal trial is to 
be deprecated, in this particular case there was in 
reslity no prejudice to the case of. the accused 
owing to any of the matters complained of and 
that what was done did not lead to injustice of a 
grave or even of a slight character. The matters 
of complaint in no way affected the course of the 
trial or contributed to its result and such errors of 
procedure as occurred were of a technical character 
and did not detract from the essential fairness and 
justice which marked the conduct of the proceed- 
ings in both the Courts, Consequently, no grounds 
existed to require or entitle their Lordships to 
advise His Majesty to intervene. 


Mr. C. Gallop, for the Appellant. 


Mr. W. Wallach, for the Respondent. 

Lord Roche.—This is an appeal by 
special leave from a judgment of the Court 
of the Judicial Commissioner, North-West 
Frontier Province, dated June 19, 1935, 
which confirmed a judgment of the Court of 
the Sessions Judge, Peshawar, finding the 
appellant guilty of murder and sentencing 
him to death. 

The ground upon which special leave 
to appeal was granted and upon which 
the argument upon this appeal was rested 
was that there was such a wrongful ad- 
mission’ of evidence inthe Courts below 
and such a consequent mig-carriagg of 
justice as to justify and require the inter- 
ference of His Majesty. a 

The principles upon which His Majesty 
will intervene in such matters and which 
will guide this Board in tendering advice 
to His Majesty in this regard have been 
frequently stated and are not in doubt. 
Their Lordships do not constitute a Court 
of Criminal Appeal. Their functions arg 
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thus defined èn the judgment delivered by 
Lord Haldane in the case of Dal Singh v. 
Emperor (1) : E - 

“The general principle is established that the 
Sovereign in Council does not act, in the exercise 
of the perpgative right to review the course of 
justice in criminal cases, in the free fashion of 
a fully constituted Court of -Criminal Appeal. 
The exercise of the prerogative takes place only 
where it is shown that injustice of a serious ‘and 
substantial character has occurred. A mere mistake 
on the part of the Court below, as for example, in 
the adinission of improper evidence, will not suffice 
if it has not led to injustice ofa grave char&cter. 
Nor do the Judicial Committee advise interference 
merely because they themselves would have taken 
a different view of evidence admitted. Such 
questions are, asa general rule, treated es being 
for the final decision of the Courts below.” 

The matter was thus stated by Lord 
Watson in the case of In re Dillet (2):— 

“The rule has been repeatedly laid down, and 
has been invariably followed, that Her Majesty 
will not review or interfere with the course of 
criminal proceedings, unless it is shown that, by 
a disregard of the forms of legal process, or by 
some violation ofthe principles of natural justice 
or otherwise, substantial and grave injustice has 
been done,” 


Inthe present case having carefully con- 
sidered all the facts and evidence in the 
case and the judgments delivered therein 
and having heard a full and able argu- 
ment on behalf of the appellant, their 
Lordships were satisfied beyond all doubt 
that no ground existed hereto bring the 
appellant within the principles thus stated or 
to require or entitle their Lordships to 
advise His Majesty tointervene. According- 
ly their Lordships were of opinion that the 
appeal should be dismissed and humbly ad- 
vised His Majesty accordingly. 

The reasons for the advice thus tendered 
to His Majesty are as follows : 

The charge was of murdering one Rah- 
manuddin by shooting him with a shot gun. 
Tt was clear that Rahmanuddin was so 
murdered. At the trial the evidence to 
prove that the appellant was the murderer 
was pertly direct and partly circumstantial. 
Direct evidence was given by witnesses who 
siw the appellant fire the shots which caus- 
ed the death and by witnesses who saw 
him at or near the scene of the 
murder at the material time. The circum- 
stantial evidence was strong and part of it 
so grong atin the opinion of their Lord- 
ships to pointirresistably to the conclu- 
sion that the appellant was guilty. In 


(1) 44 LA 137 atp. 14% 39 Ind, Cas, 311; 15A L 
3475; 1 PL W661;19 Bom. L R 510; 210 WN 
818; 26CLJ13; 6 LW I; 92 ML T 31; (1917) M 
W N 522; 18 Or. LJ 471; 86 LJ P 140; 33M L J 
535; at Sate ut Bur L T 54; 13 NL R 100 (P, ©), 

2) ( pp. Cas. 459 at p. 467; 56 L T 615: 
36° WR 81; 16 Cox. OC 241, 2 ai 
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particular the appellant was proved bY 
unimpeachable evidence to be possessed of 
a pair of sandals or shoes of a somewhat 
peculiar and unmistakable type., After the 
crime one was in his possession. The 
other was found close tothe body of the 
murdered man. 

The prosecution being in possession of 
certain facts bearing upon a motive which 
might*have acted upon the appellant to in- 
duce him to commit the crime naturally and 
properly put that matter before the Court. 
The motive wa’ ill-will due to the fact that 
the dead man had recently made accusa- 
tions of criminal conduct against the ap- 
pellant and that the appellant knew of 
and resented these accusations. The 
cemplaint made is thatin the prcof of mo- 
tive matters and documents inadmissible 
in evidence were put in and that 
they were of a nature prejudicial to 
the appellant and must have prejudiced the 
tribunals against him. That complaint has in 
the opinion of their Lordships but slight 
foundation. The fact that the appellant 
knew or thought that the deceased had 
given information against him to the Police 
and resented his doing so apreared from 
the evidence of a witness, Moinuddin, a 
schoolmaster. Neither the character nor the 
testimony of this witness was criticised by 
the defence. It should be observed that 
the appellant was represented at the trial 
and on the appeal to the Judicial Commis- 
sioner’s Court by experienced and compe- 
tent Counsel. It was clearly admissible and 
proper though not in any great decree im- 
portant also to prove that the deceased man 
had given such information or made such 
complaint totke Police. The actual evi- 
dence given as io this is open to some 
criticism and consisted in certain anony- 
mous letters making very indiscriminate 
attacks on the appellsnts character and 
evidence of arather general character con- 
necting the deceased with the authorship 
of these letters in fect and inthe opinion 
of the appellent. There was also put in a. 
Police report on the character of the appel- 
lant made shortly after the receipt of 
these letters and obviously in consequence 
of them. Itis difficult to see how this re- 
port was admissible or why it was put 
in evidence unless ite was that it was 
put in out of justice to the appèl- 
lant. It was generally fevourable to him 
and iistenor was to explain away and 
discount the the charges made against him 
in the letters. It is to be observed in this con- 
nection that there is no ifidication that 
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any objection wag taken by Counsel for 
the defence to the admission of any of the 
documents which are in questfn. If real 
injury were done by the prosecytion or the 
Court to an accused person the absence of 
objection by Counsel for the accused would 
not excuse it but the absence of objection 
with oiher circumstances in the case seems 


tO their Lordships to indicate very clearly , 


that no injury was done at all by reason 
of the form in which the evidence was given 
or by the admission of the documents in 
question. Thereis nothing in*the judg- 
ments of either the Judge in the Sessions 
Court or of the Judges in the Judicial 
Commissioner's Court to show that they 
were influenced in any decree by the 
charges in the anonymous letters or by any 
consideration of whether the appellant was 
a good and respectable man or the reverse 
apart from the present charge. This mat- 
ter was regarded solely from the point of 
view of evidence of motive. It 
the opinion of their Lordships have been 
more regular and more expedient if the 
evidence as to motive had not been given 
in the form in which it was- given. But 
though irregularity is to be avoided and 
even an appearance of action prejudicial to 
an accused in the conduct of a criminal 
trial is to be deprecated, their Lordships 
are satisfied that there was in reality no 
prejudice to the case of the accused owing 
to anyofthe matters complained of and 
that what was done did not lead to in- 
justice of a grave oreven of a slight 
character. The case is, therefore, more than 
covered by the language already cited from 
the judgment of this Boardin Dal Singh's 
case (1) (supra). Here in the opinion of their 
Lordships the matters of complaint in yo 
way effected the course of the trial or con- 
tributed to itsresult. The judgments below 
depended upon and were justified by other 
evidence of a most cogent character and of 
well neigh overwhelming weight and itis 
right tosay that in the opinion cf their 
Lordships such errors of procedure as oc- 
cured were of a technical ch: racter and did 
not detract frem the essential fairness and 
justice which marked the conduct of the 
proceedings in both the Couris. For these 
reasons their Lordships haye humbly ad- 
vised His Majesty that this appeal should 
be dismissed. 

N. * Appeal dismissed. 

Solicitors for te Appellant:—Messrs. Ris- 
ing & Ravenscroft. 
Sdlecitor for the Respondent:—The In dia 
fice. , é 
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CALCUTTA HIGH COURT 
Full Bench 
Full Bench Reference Ño. 1 of 1935 
April 9, 1936 
DERBYSHIRE, C. J., MUKERJI, PANCKRIDGE, 
M. C. Gross AND BARTLEY, JJ. 
HARIHAR SINHA AND oTHERS—APPELLANTS 
e versus i 
EMPEROR—OpposiTs PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 494 
(a), 337, 256—Publiz Prosecutor withdrawing case 
with objeet of calling accused as witness—Court, if 
can give consent—Use of s. 337 ors. 494 (a), which 
roper—Bengal Suppression of Terrorist Outrages Act 
(XIT of 1932), ss. 24, 25—Power of Special Magis- 
trate to tender pardon under s. 337, Criminal Pro- 
cdure Code—Applicability of s. 337—Withdrawal 
under s. 494, is unconditioned and unconditional— 
Interpretation of Criminal Procedure Code—Princi- 
ples of English Law, as basis of interpretation, 
whether should be followed—Accused, if can be 
tried in same proceedings in which case against 
him is withdrawn—Criminal trial—Evidence—Cross- 
examination, right of—Witness examined against 
accused—Witness withdrawn and made accused— 
Right to cross-examine, prevented f rom—~Conviction, 
ality of. MA: 
tegalan, T nothing in s. 494, Criminal Procedure 
Code, which ‘prevents a Public Prosecutor if he 
thinks it is in the interests of the administra- 
tion of justice, from withdrawing the case as 
against one of the accused for the purpose of 
calling him as a witness against the others, 
It may well be in the interests of justice that the 
Public Prosecutor should so withdraw so that such 
evidence should be given to help to secure a con- 
viction against the others. In the same way for the 
same reasons it may well be that the Court ought 
to give its consent to such withdrawal. Section 337, 
Criminal Procedure Code, which only applies to the 
offences of a more serious character therein speci- 
fied, provides safeguards in the interests both of 
the Crown and the accused, In cases where that 
section is available, it is better that the accused 
should be dealt with under that section. [ven 
where s, 337 can be applied it is not contrary to 
law to discharge the approver under s. 494 
(a). The approver dealt with under s. 337 gives 
his testimony with a contingent charge hanging 
over his head; the evidence of an accomplice 
whether dealt with under s, 337 or discharged 
nnder s. 494 (a), or acquitted under s. 494 (b), is 
the evidence of an approver, and as such, open to 
suspicion. G. V. Raman v. Emperor (1), approved, 
[p. 13, col. 2.] ; h 
Per Mukerji, J.—lf the prosecution, in order to 
avail of the evidence of an accused as against his 
co-accused, consider it necessary to withdraw from 
the prosecution as against him, s. 494, would 
warrant such a course on the ground of public 
policy. But the withdrawal is dependent on the con- 
sent of the Court; and, therefore, the Court,in order tp 
see whether it should consent or not will have to 
enquire into the reasons which prompt the with-» 
drawal, And if the Court finds that s. 337 with 
its statutory safeguards is open to be availed of, 
it will be a sound exercise of its discretion to with- 
hold consent. [p 20, col. 1}, 


Per Panckridge, J.~The discretion under s, 494, 
however, is a judicial discretion, and in cases, 
where it is open fo the’ prosecution to obtain the 
approver’s evidence by applying for the tender of 
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a conditional pardon ander s. 337 (1), the Magis- 
trate must keep the provisions of that section be- 
fore him when he @xercises his discretion. As a 
general rule the discretion will be wrongly exer- 
cised in such cases if the consent is given before 
the charge is framed. [p. 22, col. 1.] 

Per “Pull Bench (Mukerji, J. contra).—A Special 
Magistrate appointed under s. 24, Bengal Suppres- 
sion of Terrorist Outrages Act, may, acting under 
s. 337, Criminal Procedure Code, (1) tender*a con- 
ditional pardon, and under s. 337 (2) examine the 
pardoned man as a witness in bis Court, but 
must, acting under the Bengal Suppression of 
Terrorist Outrages Act, 1932, try the accused him- 
self instead of committing him for trial to the 
Court of Session or the High Court as s. 337 (2-A) 
of the Oode provides. Abdul Majid v. Emperor (2) 
and Mohammad Saleuddin v. Emperor (3), approv- 
ed. [p. 14, col. 2.] 

Per Mukerji, J. contra.—The Special Magistrate 
has no power to tender pardon under s. 337. The 
words used in the section are that “such person 
shall be tried.” If a Magistrate proceeds to tender 
pardon to an accused person he stops his trial 
and does something which he has no jurisdiction 
to do. He thereby ceases to proceed with the trial 
of that particular accused person, the object of 
which is to determine his guilt or innocence and 
does something which is not covered by the direc- 
tion under which he has jurisdiction to act. No 
doubt, in a case in which a prosecutor withdraws 
from the prosecution of an accused, the trial of 
that accused is also stopped; but such act is the 
act of the prosecutor, Consequently, tendering pardon 
is not trial of such person. Section 337 of the 
Criminal Procedure Oode cannot be taken in com- 
partments, and ib cannot be held that all the com- 
partments, with the exception of that which ensures 
the right to have the case committed to the Court 
of Session, may be availed of by the Special Magis- 
trate. [p 16, col. 2; p. 18, col. 1.] 

A withdrawal under s. 494, Criminal Procedure 
Code, either under cl. (a) or under cl. (b) is a 
simple withdrawal unconditioned and unconditional. 
The Court is concerned only with the question 
whether the ground for the proposed course is such 
as would justify it in giving its consent. If the 
Court finds that the object of withdrawing from the 
prosecution isto avail of the evidence of the parti- 
cular accused and the circumstances of the case 
are such that it would further the ends of justice 
to have his evidence and that s. 337 is inappli- 
cable, the Court will not be wrong in giving its 
consent. What the public prosecutor will or will 
not do thereafter, in a case in which the withdrawal 
has been under cl, (a) with the effect of a discharge, 
js a matter which is no concern of the Court. [p. 
90, col. 2.) 

Per Panckridge, J.—The various powers and di- 
rections given to Magistrates by s. 337 are so 
distinct and independent that each is a provision 
within the meaning of the Bengal Suppres- 
sion of Terrorist Outrages Act. The suggestion that 
the Special, Magistrate is only clothed with power 
to “try” the accused under s. 25, Local Act and 
fot with the power to “pardon” is to construe 
“try” and “trial” in an artificial and unnecessarily 
narrow fashion. Section 337, Oriminal Procedure 
Code, is part of ap. XXIV, which contains 
“General Provisions as to Inquiries and Trials,” 
and the power to tender a pardon can be exercised 
“at any stage of the investigation or inquiry into, 
or the trial of the offence.” .The Special Magistrate 
authorized under s. 25 (1) has all the powers which 
. the Code confers on Magistrates trying such cases, 
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save such powers as are clearly inconsistent with 
the Local Act. [p. 23, cols, 1 & 2.] * 


Section 337 %s available for obtaining the evi- 
denes of approvers not in all trials but only as 
regards trials*concerning some grater offences. [p. 
19, col. 1.] 

In construing the provisions of the Criminal 
Procedure Code in which the procedure to be fol- 
lowed has been detailed, the Court need not assume 
that the principles of English Criminal Law either 
substantive or procedural, were intended to be 
adhered to. [p. 19, col. 2.] 

Where the case against the accused is withdrawn 
under s. 494 (a), Oriminal Procedure Code, he‘fis 
discharged frem these proceedings and cannot be 
put back into them. He may again be tried in 
other proceedings in the same charge but not in 
these proceedings. 
` The witness who gave evidence against the 
appellants were withdrawn from the witness-box and 
again made an accused, so that the appellants were 
thereby prevented from cross-examining him: 

Held, that s. 256, Criminal Procedure Code and 
s. 136, Evidence Act, gives the accused a right 
to cross-examine the witnesses who have given 
evidence against them. But the appellants here 
were deprived of a fundamental right given them 
by law and the convictions could not on that 
ground alone be upheld. [p. 11, col. 2] 


F. B. Ref. in Criminal Appeals Nos. 971 
to 973 of 1934. 

Messrs. N. K. Basu, Hira Lal Ganguli, J. 
C. Gupta, Tapodhir Dastidar for Mr. 
Purnendu Choudhuri and Mr. Manmatha 
Nath Das, for the Appellants. 

The Advocate-General and Mr. Anil 
Chandra Ray Choudhuri, for the Crown. 


Derbyshire, C. J.—The history of the 
proceedings in this matter is briefly this: 
that three appellants together with two 
others, Nalini and Gouranga were put on 
their trial before a Special Magistrate 
acting under the powers conferred on him 
by s. 25, Bengal Suppression of Terrorist 
Outrages Act, 1932. The procedure to be 
followed in such cases is that prescribed 
by the Code of Criminal Procedure for 
the trial of warrant cases by Magistrates. 

The accused were eventually charged 
with conspiring to commit robbery and 
dacoity under ss. 120-B-392, and 395, 
Penal Code. At the outset of the proceed- 
ings the Public Prosecutor applied to the 
Special Magistrate for the discharge ol 
Nalini under s. 494, Criminal Procedure 
Code, so that Nelini might give evidence 
in the case. As no charge had then been 
framed against the ‘accused, Nalini .was 
discharged under sub-s., (a), 8. 494. There- 
upon Nalini went into the box and gave 
evidence. The accused, who included the 
three appellanis, as they were entifled, 
reserved their cross-exam@nation until a 
charge had béen framed. Nalini's evidence, 
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although deing? the a&cused, amounted to 
very little. ; 

Then the Public Prosecutq, evidently 
of the opinion that Nalini had not told 
all he knew and was hostile to the pro- 
seculion, applied to the District Magis- 
trate to have Nalini re-committed to take 
his trial along with the accused. 

Nalini was thereupon re-committed by 
the District Magistrate to take his triat 
with the other accused against whom he 
had given evidence. Next the Special 
Magistrate tendered a conditeonal pardon 
to the accused Gouranga under s. 337, 
Criminal Procedure Code, and, Gouranga 
was taken out of the dock, put into the 
oer HOR and he gave evidence in the 
trial. : 

Nalini thereupon moved a Bench of this 
Court to have the proceedings against 
him stayed, and a stay was ordered as 
against Nalini. The trial against the re- 
maining accused, the three present appel- 
lants went on, the evidence against the 
appellants given by Nalini remained on 
the record for what it was worth, but the 
appellants never had the opportunity of 
cross-examining Nalini. 

The Special Magistrate found the three 


appellants guilty and sentenced them each - 


to five years’ rigorous imprisonment. From 
those convictions and sentences the ap- 
pellant appealed. The Bench of this Court 
which heard the appeals referred to a 
Full Bench of this Court a certain ques- 
tion of law for our consideration. ‘This 
Full Bench acting upon r. 5, Ch. VIL of 
the Rules of this Court on the Appellate 
Bide was unable to accept the partial 
reference, and thereupon the Bench con- 
cerned referred the whole case to us under 
the Rule above cited. . 
The questions of law referred by the 
Bench in question were: (1) Whether 
the Court may consent to the Public Pro- 
secutor withdrawing from the prosecution 
of any person under the provisions of 
s. 494 (a), Criminal Procedure Code, for 
the purpose of obtaining that person’s 
evidence as a witness. (2) Whether the 
case of G. V. Raman v. Emperor (1) was 
upon this point rightly decided. (3) Whe- 
ther a Special Magistrate appointed under 
s 24, Bengal Suppression of Terrorist 
Outrages Act, All of 1932, has power to 
tender a pardoneunder the provision of 
s. 337, Orimfnal Procedure Code, or other- 
(1) 56 C 1023; 121 Ind. Cas. 878; A I R 1929 Cal. 319; 


i W N 468; 31 Cr, LJ 315; Ind. Rul. (1931) Cal. 
; . 
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wise. (4) Whether the cases of Abdul Majid 
v. Emperor (2), and Mohammad Saleuddin 
v. Emperor (3) and Appeals Nos. 844 and 
845 of 1933 were upon this point'rightly 
decided ? The first feature which stands 
out in this case is that Nalini gave evi- 
dence against the appellants and then 
was withdrawn from the witness-box and 
agaiñ made an accused, so that the ap- 
pellants were thereby prevented from cross- 
examining him. Section 256, Criminal 
Procedure Code, ands. 136, Evidence Act 
give the accused a right -to cross-examine 
the witnesses who have given evidence 
against them. It is obvious that the ap- 
pellants here were deprived of a funda- 
mental right given them by law. The 
Advocate-General has admitted that the 
convictions cannot on that ground alone 
be upheld. 

The second feature is that Nalini wag 
re-committed to take his trial along with 
the three appellants in the same pro- 
ceedings afler having given evidence 
against them. Section 494 (a), Criminal 
Procedure, Code, enacts that after the 
Public Prosecutor, with the consent of the 
Court, has withdrawn from the prosecu- 
tion of an accused, the accused “ shall 
be discharged in respect of such offence 
or cffences.” It is obvious that if the 
accused is again charged in the same 
proceedings with the same offence, - the’ 
provision that “the shall be discharged in 
respect of such offence or offences” has 
no real effect. 


In my view the words in question 


. mean, shall beZdischarged from those pro- 


ceedings and not put back into them. He 
may be tried again in other proceedings 
on the same charge, but not in those 
proceedings. The Advocate-General has 
stated that he cannot support the con- 
victions on the evidence given, apart 
from the irregularities mentioned. These 
convictions clearly cannot stand. That 
would be sufficient to dispose of this ap- 
peal without going into the questions of 
law which have been formulated for our 
answer. However in view of the doubt 
that has been cast by the referring 
Judges on the cases of G. V. , Ramane v. 
Emperor (1), Abdul Majid v, Empeor 2) 
and Mohammad Saleuddin v. Emperor (3) 
and the likelihood of that doubt giving 
rise to difficulty in other cases, we have 


(2) 60 O 652; AIR 1923 Oal. 537; (1933) Cr, Cas 
893; 34 Cr. L J 1023; 6 R C 124. i 

(3) 39 C W N 698;,156 Ind. Cas. 236; A I R 1935 Oal 
281; (1935) Cr. Cas. 391; 36 Cr, L J 884; 7R 0695. 
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thought git to go into the? questions 
raised. As regards questions (1) end (2), 
I see nothing ins s. 494 which prevents 
a Public Prosecutor if he thinks it is in 
the interests of the administration of 
justice, from withdrawing the case as 
against one of the accused for the pur- 
pose of calling him as a witness against 
the others. It may well be in the inter- 
ests of justice that the Public Prosecu- 
tor should so withdraw so that such evi- 
dence should be given to help to secure 
a conviction against the others. In the 
same way for thesame reasons it may well 
be thatthe Court ought to give its con- 
sent to such withdrawal. 

The English case of Winsor v. Reg. (4), 
which was discussed by the referring 
Bench, deals with this point. In that case 
two women—Harris and Winsor—were in 
the first instance charged together with 
murder. The jury disagreed and were dis- 
charged. When the re-trial came on, the 
accused Winsor was tried alone and Harris 
was called to give evidence against her 
without having been first acquitted, or con- 
vicb:d and sentenced, or without a nolli 
prosequi having been entered against her. 
Winsor was convicted, and on a writ of 
error the matter came before a Court of 
Judges of the Queen's Bench, where the 
Judges considered the matter. Cockburn, 
C. J., at p.312* said : wa 

“I equally feel the force of the objection that 
the fellow prisoner was allowed to give evidence 
without having been first acquitted, or convicted 
and sentenced. J think it much to be lamented. 
In all cases where two persons are joined in the 
same indictment, and it is desirable to try them 
separately, in order that the evidence of the one 
may be received against the other, I think it neces- 
sary, for the purpose _ of insuring the greatest 
possible amount of truthfulness, in the person com- 
ing to give evidence, to take a verdict of not 
guilty esto him, or if the plea of not guilty.be 
withdrawn by him, and a plea of guilty taken, to 
pass sentence s> that the witness may give his 
evidence with a mind free of all corrupt influence, 
which the fear of impending punishment and the 
desire to obtain immunity to himself at the ex- 
panse of the prisoner might otherwise produce. 
This objection is not set forth on the record ; in 
a civil case a question as to the reception of 
evidence may be raised upon a bill of exceptions, 
but in a criminal case it cannot be raised upon 
the record so as to constitute a ground of error; 
we annot, therefore, take it into consideration. 
Whether this circumstance should have any in- 
flu&nce elsewhere is a matter upon which it is 
not for us to pronounce an opinion, Under all 
the circumstances I am pf the opinion, thatin this 


(4) (1866) 1 Q B 289; 6 B & S 143; 35 LJ M C121; 
12 Jur. (N. s.) 9l; HLT @.s.) 295; 14 W R 423; 141 
R R 3876. 

*Page of (1866) 1 Q. B.—l Ead. 
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f 
case the facts warranted the efercise of judicial 
discretion. Judgment must be for the Crown.” 

Blackburn, J., at p. 320*, said : 

‘I may, however, observe, although the matter 
does not comeebefore us, I do note think Harris 
was an inadmissible witness, but being inadmis- 
sible she was completely within the category of 
accomplices. It would be right to tell the jury to 
look at her evidence with great caution. I do not 
doubt that the Judge did carefully caution the, 
jury, nor do I doubt there was ample confirmatory 
éviddénes, I agree that it would be judicious as 
a general rule, where the accomplice is indicated 
that the indictment as to her should be disposed of 
before she is called as witness, sə that the tempta- 
tion to strain fhe truth should be as slight as pos- 
sible. I do not think that this isan obstruction as 
to the legality of the evidence but is a matter which 
affects the degres of credit which ought to be given 
to his testimony.” 

Meller, J. at p. 324*, said: 

“On an application made on the part of the 
Crown, the prisoner was tried by herself, and 
Harris, although she had not pleaded guilty, and 
although no verdict of acquittal was taken was 
called as a witness. She was, therefore, liable her- 
self to be tried. I think the temptation held out 
by this course, especially by an. ignorant witness, 
to give false evidence, very great, a witness ought 
always to give evidence without fear of any con- 
sequences pending over him. I am, however, of 
opinion, that the Judge on the second trial had 
no alternative but to receive the evidence, which 
I think was clearly admissible, although subject 
to strong observation as to its weight,” 

Lush, J., at p. 327*, said: 

“The other objection relates tothe admissibility 
of the evidence of Harris on the second trial. As 
to that, it is enough to say that in my judgment 
her testimony was admissible.” 

In Archbold’s Criminal Pleadings and 
Practice, Edn. 29 (1934), p. 463, under the 
heading “Competency of Witnesses” it is 
stated : 

“Where it is proposed to call an accomplice for 
the Crown, ii is the practice, (a) not to include 
him in the indictment; or (b) to take his plea of 
guilty on arraignment : Winsor v. Reg. (4), Winsor 
v. k. L R. (6), or during the trial he withdraws 
his plea of not guilty: R. v. Tomey (6), or before 
calling him either (c) to offer no evidence and 
permit his acquittal: R. v. Owen (7), or (d) to enter 
a nolle prosequi: R v. Feargus O'Connor (8).” 

In the same edition of Archbold, at 
p. 112, it is stated : 

A nolle prosegui puts an end to the prosecu- 
tion, see Gilchrist v. Gardner (9), and English au- 
thorities there cited, but does not operate as a 
bar or discharge or an acquittal on the merits: 
Goddard v. Smith (10), and R. v. Ridpath (11), and the 
party remains liable to be re-indicted. It has 
been said that fresh process may be awarded on 
the same indictment, Goddard v. Smith (10), Com. 

(5) (18F6) 1 Q B 390; 7 B& S490: 85 LI MC 161; 
12 Jur. (N. s.) 561; 14 L T 567914 W R 395. 

(6) 3 Cr. App Rep 329, 

(7) 90 & P 83. ‘ ° 

(8) 4 St Tr (N. 8.) 935. . 

(9) 12 N S W Rep (Law) 184. 

(10) 6 Mod, 261; 3 Salk, 245, . 

(1) 10 Mod. 152. z 

* Page of (1868) Q. B.—i Bd] Y ; 
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Dig. Indict {K), but this dietum appears not to be 
law." 


During the argumént before us it was 
contended that the provisiogs of s. 313, 
Criminal Procedure Code prevented the 
Public Prostcutor from applying for and the 
Court from consanting to, a withdrawal 
against one of the accused for the purposes 
of his giving evidence against his fellow 
accused. In Queen-Empress v. Hussein 
Haji (12) the same argument was raised, 
and Candy, J., at page 425*, said: 

“Reference was also made by the learned Oounsel to 
5. 343; but that evidently refers to the examination of 
the accused under s. 312.” , 

In that case Whitworth, J., differed from 
Candy, J., but Ranade, J., to wkom the case 
was referred for final decision, agreed on 
the whole wilh Candy, J. That question 
does not arise because there isno evidence 
here that “influence by means of any 
promise or threat or otherwise” was used to 
the accused person “to induce him to 
disclose or withhold any matter within his 
knowledge.” In Banu Singh v. Emperor 
(13), Mitra, and Holmwood, JJ., delivered a 
joint judgment in which at page 13977 they 
said that: 

“Section 494 of the Code authorizes the Public 
Prosecutor as representing a Local Government in 
this country to withdraw a prosecution against 
enyone of a number of accused, and thus obtain a 
verdict of discharge or acquittal so far as such 
person is concerned. On such a discharge or 
acquittal he becom2s a competent witness against 
other persons accused ofthe same offence, The dis- 
ability to be examined as a witness oa oath against 
the persons who are brought before the Court on the 
same indictment may thus cease on the withdrawal 
of the indictment against him.” 

In Emperor v. Har Prasad (14) at page 
230t Mears, CO. J., said:, 

“There is no provision of Indian statute law nor is 
there any provision of natural justice, which makes 
an accomplice as such, an incompetent witness at the 
trial of another person in respect of the offence in the 
commission of which he was an accomplice? The 
prosecution is nct evading the provisions of s. 337, 
Criminal Procedure Code, when it pulas into the 
witness-box an accomplice in the commission of the 
offence to which that section does not apply.” 

The matter was also considered in 

_G.V. Raman v. Emperor (1). In that case 
the authorities, English as well as Indian, 
were considered by Dwarka Nath Mitter, J., 
who said at page 10308; 

“My conclusions, therefore, are: (1) that s, 337 of 
the (ode does not suggest the idea that the only 
method of obtaining the evidence of a co-accused 

(12) 25 B 422; 2 Bom. L R 1095. 

(18) 33 01353; 10 C Vë N 962; 4 Or. L J 145. 

(14) 45 A 226; 77 Ind. Cas. 961; A I R 1923 All. 91; 25 
Or. L J 497; 31 ALJ 42. > è 

| *Pageol 25 B—{[Ea.] a 

{Page of 33 U,—| Ed. 

. {Page of 45 A,—[ Hd. 
t Page of 56 Oş- [Hd] 
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against another is by tendering him a pardon with all 
the safeguards mentioned in the said sgetion; (2) that 
the language of s. 494 is very wide and gives a 
discretion to the Magistrate as to whether 
he would consent to withrawal cf a prosecu- 
tion by the Public Prosecutor, such discretion to be 
exercised not arbitrarily, but must be based on 
correct legal principles; (3) that the Chief Presidency 
Magistrate has not, in the present case extrcised the 
discretion wrongly in relying on the diserction of the 
Public Prosecutor in withdrawing the prosecution 
against Bijay in order that his evidence may be 
available after his discharge against the petitioner 
Raman who has been jvintly tried with him on 
charges of conspiracy and cheating.” 

Orf principle and authority, therefore, I 
am of the opinion that the enswers to 
questions Nos. (1) and (2) must be “Yes”, 1 
wish, however, to add this: Section 337, 
Criminal Procedure Code which only applies 
tothe cflences of a more serious character 
therein specified, provides safeguards in 
the interests both of the Crown and the 
accused. Lihink in cases where s. 337 is 
available, it is better that the accused 
should be dealt with under that section. 
Tam, however, far from saying that even 
where s. 337 can be applied, it is contrary to 
law to discharge the . approver under s. 494 
(a). It must be remembered that the 
approver dealt with under s. 837 gives his 
testimony with a contingent charge hanging 
over his head; also that the evidence of an 
accomplice whether dealt with under s. 337 
or discharged under s. 491 (a), or acquitted 
under s. 494 (b),is the evidence of an 
approver, and as such, open to suspicicn. I 
will now desl with questions Nos. 3 and 4. 
Under the Bengal Suppression of Terrorist 
Outrages Act, 1932, it is provided in s. 26 
(1): i 
“In the trial of any case under this Act, a Special 
Magistrate shall follow the procedure prescribed by 
the Code forthe trial of warrant cases by Magis- 
trates: Provided that the Special Magistrate shall 
not be bound to adjourn any trial for any purpose 
unless such adjournment is, in his opinion, necessary 
inthe interest of justice. (2) In matters not coming 
within the scope of sub-s. (1), the provisions of the 
Code, sofares they are not inconsistent with thig 
Chapter, shall apply to the proceedings of a Special 
Magistrate, and for the purposes of the said provi- 
sions the Special Magistrate shall be deemed to he a 


. Magistrate of the first class.” 


Section 34 reads as follows: 

“The provisions ofthe Code and cf any other law 
for the time being in force, inso far as they may be 
applicable and in so far as they are not inconsistent 
with the provisions of this Chapter, shall apply to all 
matters connected with, arising fron? or consequent 
upona trial by Special Magistrates.” x 

Section 337, Criminal Procedure Code, 


gives power, in the case of certain offences - 


of which the present is admittedly one, to 
certain tribunals including Magisirtes of 
the first class of which the Special Magis- 
trate is one, es: stated above, at any stage 
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of the mvestigation or inquiry into, or the 
trial of the offence, with a view t® obtaining 
the evidence of any person supposed to 
have been directly or indirectly concerned 
in or privy to the offence, to tender a 
pardon to such person on condition of his 
making a full and true disclosure of the 
whole of the circumstances within his 
knowledge relative to the offence and to 
every other person concerned, whether as 
principal or abettor, in the commission there- 
of: By s. l-A the Magistrate shall record 
his reasons for tendering the parden. By 
sub-s. (2) the person accepting the ten- 
der of pardon shall be examined “in the 
Court of the Magistrate taking cognisance 
of the offence andin the subsequent trial, 
if any.” By sub-s. (2-A), in every case 
where a person has accepted a tender of 
pardon and has been examined under sub- 
s. (2), the Magistrate before whom the 
proceedings are pending shall, if he is 
satisfied that there are reasonable grounds 
for believing that the accused is guilty of 
an offence, commit him for trial to the 
Court of Session or. High Court, as the 
case may be; (3) such person, unless he 
is already on bail, shall be detained in 
custody until the termination of the trial. 
Section 339 provides for the subsequent 
prosecution of the person who has been 
conditionally pardoned if the Public Pro- 
secutor certifies that, in his opinion, such 
person has not complied with the condi- 
tion on. which the tender was made. It 
also provides thatsuch person shall not 
be tried jointly with any of the other ac- 
cused, and that he shall be entitled to 
plead at his trial that he has complied 
with the condition upon which the tender 
was made, in which gase the prosecution 
must prove that such conditions have not 
been complied with; sub-s. (2) provides: 

“The statement made by a person who has ac- 
cepted a tender of pardon may be given in evidence 
against him at such trial.” 

Sub-section (3) provides: : 

“No prosecution for the offence of giving false 
evidence in respect of such statement shall be 
entertained without the sanction of the High 
Gourt.” f 

Sections 339-A and 340, 341 and 342 
contain further provisions for the protec- 
tion of the pardoned person on or in re- 
spect of his trial for giving false evidence. 
In the present case after Nalini was put 
back into the dock, Gouranga was tender- 
ed a pardon by the Special Magistrate 
under the provisions of s. 337 and his 
evidence was received against the three 
appellants. It is said hat the Special 
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Magistrate had no power to tgyder a con- 
ditional pardon under s. 337 to Gouranga 
because the duty of the Special Magis- 
trate was toe try Gouranga and not to 
pardon him. I cannot accep{ that view. 
The Special Magistrate was charged with 
the duty of trying the appellants together 
with Nalini and Gouranga. [t not infre- 
quently happens in a trial that the only 
way in which justice can be done is through” 
éne*of the accused giving evidence on 
behalf of the Crown, and if this evidence 
is given according to law, there is nothing 
wrong in it” though as the evidence of an 
accomplice it is open to suspicion. Bec- 
tion 337 provides the terms on and the 
machinery by which the pardon, for the 
purpose of giving evidence, can be 
granted by the Magistrate, and in my 
view the Magistrate was acting within 
his powers in granting the conditional 
pardon, 

It was next contended that the Special 
Magistrate having tendered a conditional 
pardon to Gouranga was bound, under 
s. 337 (2-A), to commit the other accused 
for trial to the Court of Session or the 
High Court, but that as he was directed 
to try the accused himself and, therefore, 
could not commit them to the Sessions or 
the High Court, the whole of the provi- 
sions of 8. 337 are nugatory im this case, 
from which it follows that if he is to try 
the accused, he cannot pardon any one 
of them under s. 337. In my view this 
contention is not sound. Under s. 26 (2), 
Bengal Suppression of Terrorist Outrages 
Act, 1932, the provisions of the Code so 
far as they are not inconsistent with this 
Chapter (that is, Ch. H), shall apply to 
the proceedings of a Special Magistrate;” 
and by s. 34 of the same Act. 

“fhe provisions of the (Criminal Procedure) Code 
in so far as they may be applicable and in so 
far as they are not inconsistent with the provisions 
of this chapter (that is Ch. Il), shall apply to all 
matters connected with, arising from or consequent 
upon a trial by Special Magistrate.” 

From that it follows in my view, that 
the Magistrate may, acting under s. 337 
(1) tender a conditional pardon, and under 
s. 337 (2) examine the pardoned man as 
a witness in his Court, but must, acting 
under the Bengal Suppression of Terrorist 
Outrages Act, 1932, try the accused him- 
self instead of commiting bim for trial 
to the Court of Session or the High Court 
as s. 337 (2-A) of “the Gode provides. In 
the case of Abdul Majid v? Emperor (2), 
a,Special Magistrate tried certain prisoners 
under the provisions of Ordinance IP of 


š 4 
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1932. The: ®rdinance provides in s. 37 (1): 


“In the triak of gay casegunder this Ordinance 
a Special Magistrate shal] follow th procedure 
laid down in sub-s, (1) of s. 32 for the trial of cases 
by a Special Judge.” e 

Sub-s. (2): 

“In matters wot coming within the scope of 
sub-s. (1), the provisions of the Code in so far 
as they are not inconsistent with this Ordinance 
shall apply to the proceedings of a Special Magis- 
trate; and for the purposes of the said provisions, 
the Special Magistrate shall be deemed to be a 
Magistrate of the first class.” 

Section 52 : 

“The provisions of the Code and of any other 
law for the time being in force, in so far as they 
may be applicable and in so far ag they are not 
inconsistent with the provisions of this Ordinance, 
shall apply to all matters connected with, arising 
from or coasequent upon a trial by speaial criminal 
Courts constituted under this Ordinance.” 

_ It will be noticed that ss. 37 and 52 of 
the Ordinance are respectively essentially 
the same as ss. 26 and 34, Bengal Suppres- 
sion of Terrorist Outrages Act, 1932. In 
Abdul Majid v. Emperor (2), one of the 
accused was granted a conditional pardon 
under s. 337 by the Special Magistrate 
and he then proceeded to give evidence 
against his co-accused before the Special 
Magistrate who dealt with the case and 
sentenced the prisoners. It was objected 
on appeal that the Special Magistrate had 
no power to tender a conditional pardon 
and afterwards dispose of the case himself, 


instead of sending it to the Sessions or. 


the High Court, The appeal from the 
conviction was dismissed. Rankin, C. J., at 
p. 654* said: 


“It is right to notice the contention that was 
put forward to the effect that the proceedings 
before the Special Magistrate were bad. It is 
said that his having tendered pardon to the approver 
sub-s. 2-A, s. 337, Criminal Procedure Oede, made 
it obligatory upon him to commit the accused 
for trial tothe Court of Session. It is not disputed 
that, under the Ordinance (II of 1932), he certainly 
could not commit the accused for trial to any 
Court of Session, When we look at the Ordinance, 
we find that there is an express provision that 
the provisions of the Code are to apply “in the 
case of Special Magistrates so far as they are not 
inconsistent with the Ordinance, and similar 
phrasing is used more elaborately in s. 52 and 
also in connection with Sessions Judges in s. 32, 
It makes no difference whatever, so far as I can 
see, whether the Magistrate tendering the pardon 
had been the District Magistrate and nob the 
Magistrate trying the case. The provisions of 
sub-s. (2-A) would apply equally, whoever had been 
the Magistrate tendering the pardon, and it is quite 
clear that the Special Magistrate is the Magistrate 
who, under the Ordinance, is to try the case, 
Unlegs, therefore, we we® to hold that no approver 
could ever give evidence before a Special Magis- 
trate, the appellants would not succeedein making 
the argument logi@al, But it is quite clear that, 
in so far as the Ordinance is inconsistent with 
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sub-s. (2-A), the Ordinance prévails and there is 
no ground for supposing that it is impossible for 
the Special M&gistrate to hear the eviden®.,” 

In my respectful view the judgment of 
Rankin, C. J., is correct*and applies to 
the present case. Abdul Majid v. Emperor 
(2), was followed by S. K. Ghose and 
Henderson, JJ., in the case Mohammad 
Saleuddin v. Emperor (3), and also by Guha 
and Nasim Ali, JJ, in two unreported 
cases * Appeals Nos. 844 and 8415 of 1933. 
For the reasons I have given above, Lam 
of opinion that the answer to Questions 
Nos. 3 and 4, in each ease, is “Yes.” 

Mukerji, J—I agree in the order that 
my Lord the Chief Justice proposes to 
make in these appeals, setting aside the 
convictions and sentences of the three 
appellants concerned inthem. Quite apart 
from any question of regularity or other- 
wise of the procedure adopted at the trial 
of the prisoners, the evidence of the ap- 
prover Gouranga, which forms the backbone 
of the case against them, is, to my mind, 
utterly unconvincing. And if that evi- 
dence requires corroboration, as in my 
opinion it does, if the well-established rules 
as to the necessity for corroboration of 
the evidence of an approver are to be 
applied, the corroboration, such as there is 
in the other evidence and circumstances of 
the case, fails to reach the requisite 
standard, either in quality orin quantity. 
On the question of procedure, there was 
in the ‘trial one irregularity far more serious 
than others, if any, to which my Lord 
has referred in his judgment, and which 
in its character is so fundamental that 
it is impossible to uphold the result in 
which the trialended: I mean the illegality 
of putting Nalini back into the dock asa 
co-accused with the prisoners and so 
depriving them of the opportunity of cross- 
examining him after he had been 
examined as a witness for the prosecution. 
It did not matterin theleast,so far as this 
part of the procedure is concerned, that 
Nalini’s evidence, as against the prisoners, 
amounted to very little; he had been 
examined as a witness against them and 
they had an undoubted right to get from 
him such evidence as they could, by 
questioning him by way of cross-examina- 
tion. The adoption of a procedwre whieh 
put it beyond the power of the prosecu; 
tion to tender Nalini for such purpose 
and thus depriving the prisoners ofa right 
which they never lose under the law except 
under certain specified conditions of which 
this certainly is not one, has vitiated the 
trial: altogether. These are my views on 
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the matters that have arisen on this 
referencg apart from the questions which 
have been specifically referred for our 
decision. . f 
Turning now to the four questions which 
the referring Bench has formulated for 
our decision, they may be conveniently 
dealt with in two groups: Questions Nos. (1) 
and (2) in group 1, and Questions Nos. (3) 
and (4) in group 2. The former eraises 
the question whether the Court may consent 
to the Public Prosecutor withdrawing from 
the prosecution of any person, under the 
provisions of s. 494 (a), Criminal Procedure 
Code, for the purpose of obtaining that 
person's evidence as a witness. And the 
latter raises the question whether a Special 
Magistrate appointed under s. 24, Bengal 
Suppression of Terrorist Outrages Act, XII 
of 1932, has power to tender a pardon, 
under the provisions of s. 337, Criminal 
Procedure Code, or otherwise. Upon the 
view that I take of the matters involved 
in these questions it would be more logical 
for me to deal with the second matter 
first. I may say at the outset that I have 
not been able to understand why the 
words “or otherwise” have been appended 
in Question No. (3), for Lam not aware nor 
have I heard anything in the course of 
the arguments before us that there is any 
power in a Magistrate to tender a pardon 
under any law other than the provision 
contained in s. 337 of the Code. For 
reasons I shall presently give, I am un- 
able toagree with my Lord in answering 
the question in the aflirmative. f j 
The jurisdiction of Special Magistrates 
to try offenders is conferred by s. 25 of 
the Act, the words of which in my opinion 
are very important. The relevant words 
and) Where in the opinion of the Local Govern- 
ment, etc. . there are reasonable grounds for 


believing that any person has committed a scheduled. 


offence, ete . . the Jsocal Government or the 
District Magistrate, as the case may be, may, by 
order in writing, direct that such person shall be 
tried by a Special Magistrate. 

(2} Where in the opinion of tne Local Govern- 
ment there are reasonable grounds for believing 
that any person has committed, etc. . . the 
Local Government, by order in writing, direct 
that such person shall be tried by a Special Magis- 
trate.” i 


“There ĉan be no question upon the plain 
words of the section that what the Special 
Magistrate may be directed to do by the 
Local Government’ or the District Magis- 
trate, as the case may be, is that a 
person who comes within the purview of 
the section shall be tried by him. What 
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is the meaning of the word *“izial’ used. 
In connection with a pro@edihg in Court ? 
The word is not defined in the Act or in 
the Code of Criminal Procedure, parts of 
which have been incorporated into the 
Act by thé Act itself. The*word, there- 
fore, has to be understood in the ordinary 
lexicographical meaning. ‘Trial’ is 
“the hearing of a cause, civil or criminal, before 
a Judge according to the lawsofthe land. “Trial 
is to find out by due examination the truth of 
*the® point in issue or question between the parties, 
whereupon judgment may be given: Wharton's Law 
Lexicon quoting Go. Litt, 1246.” - 

In the Oxford Dictionary the meanings 
of the word given under the heading ‘Law’ 
are: ‘ 

“l. The examination and determination of a causa 
by a judicial tribunal; determination of the guilt 
or innocence of an accused person by a Court. 2, 
The determination of a person's guilt or innocence, 
or the righteousness of his cause by a combat 
between the accuser and the accused, ete.” 


Ib is this idea of the determination of 
the guilt or innocence of the person who 
is tried that forms the fundamental concep- 
tion of the trial that is held in respect 
of him. When, therefore, some competent 
authority directs that an accused person 
shall be tried, the trial that is to take 
place’ can end only in one or other of the 
recognised forms in which the trial can 
terminate: under the Code of Criminal 
Procedure such forms are, —conviction, ac- ` 
quittal, discharge, i. e., finding him guilty 
or not guilty or finding that there is no 
case against him or that the charge is 
groundless. In my opinion, it is a point 
of importance to note that the words used 
in the section are that “such person 


shall be tried.” And I am further 
of opinion that if a Magistrate pro- 
ceeds to tender pardon to an accused 


person he stops his trial and does some- 
thing which he has no jurisdiction to do. 
He thereby ceases to proceed with the 
trial pf that particular accused person, 
the object of which is to determine his 
guilt or innocencefand does something 
which is not ccvered by the direction 
under which he has jurisdiction to act, 
No doubt, in a casein which a prosecutor 
withdraws from the prosecution of an ac- 
cused, the trial of that accused is also 
stopped; but such act is the act of the 
prosecutor. 


But if may be said, as indeed it has been 
said, that there are two other sections of 
the Act avhich should aot’ be overlooked 
~-Sections 26 and 34, . 

Section 26 says: 

(1) In the trial of a case under this Act a 
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Special Matyistrate shall ollow the procedure pres- 
cribed by” the Code for the trial of warrant cases 
by Magistrates: Provided that the Special Magis- 
trate shall not be bound to adj@urn any trial for 
any purpose unless such adjournment is, in his 
opinion, necessary in the interests of justice; (2) 
in matters not coming within the scope of sub-s (1) 
the provisions of the Code, so far as they are 
not inconsistent with this Chapter, shall apply to 
the proceedings of a Special Magistrate, and for 
purposes ‘of the said provisions the Special Magis- 
trate shall be deemed to be a Magistrate of the 
First Class, 34. The provisions of the Code and 
of any other law for the time being in force, in so 
far as they may be applicable and in so far as 
they are not inconsistent with tle provisions of 
this Chapter, shall apply to all matters connected 
with, arising from or consequent upon a trial by 
a Special Magistrate ” ° 


On a reference to these two sections of 
the Act and especially to the latter, it 
has been contended on behalf of the 
Crown that there is no reason why the 
provisions contained in s. 337, Criminal 
Procedure Code, should not apply to a 
trial by a Special Magistrate to the extent 
that it ig not inconsistent with the provi- 
sions of Chap. II of the Act, in which ss. 24, 
25, 26 and 34 occur. Now itis agreed on 
all hands that a Special Magistrate has 
no power to make an order of commit- 
-ment to the Court of Session. But it 
will be seen that that is so, not because 
of any express provision contained in the 
Act but only because such Magistrate is 
only authorised by the provision which 
lays: down his jurisdiction, namely s, 25 
of the Act, to try the accused, and for 
no other reason. ‘To deprive him of his 
jurisdiction to commit, which as a Magis- 
trate of the First Class trying a warrant 
case he undoubtedly has under proper cir- 
cumstances, it is the meaning of the 
word ‘trial’ LT have referred to above that is 
assumed, There itis his duty to try as fis- 
tinguished from his power to commit for 
trial, that is relied upon. Why ‘should 
not then the same meaning of the word 
“trial” be appealed to in order to hold 
that he is not competent to tender a 
pardon ? 

To explain the matter further I give an 
illustration. The procedure of the trial of 
warrant cases is detailed in Ch. KAL of 
the Code. Unders. 254 of the Code, when 
the Magistrate holding a trial under that 
procedure finds that ¿a prima facie case 
has-been made out against an accused 
person, he framesea charge; but he does 
so only if he finds that the offence prima 
‘facie disclosed is one which. he is compe- 
tenteto try and which could be adequate- 
_ly punished by him. ` But if, he finds that 
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the offeftce disclosed is one which, though 
he is competent to try cannot be ade- 
quately punished by. Mim, he adopts: the. 
procedure laid down m 5. 208 of the 
Code, that is to say, being satisiied that 
there are sufficient grounds for ecommit- 
ting the accused for trial frames a charge, 
and resorts to the procedure in the sec- 
tions following which lead up to the com- 
mitment. Now a Special Magistrate is 
empowered by s. 27 of the Act to pass 
any sentence authorized by law, except a 
sentence of death or of transportation or 
imprisonment for a term exceeding sever 
years. If he finds a prima facie case 
made out.and he is competent to try for 
the offence but cannot adequately punish 
the offender, he cannot commit the ac- 
cused to the Court of Session but has got 
to try the accused all the same, and give 
him suċh sentence as he may. Why? Only 
because he has been asked to try the 
accused; that is to say, determine the 
question of his guilt and bring the 
trial to a recognized form of termination. 
Tf this meaning of the word trial debars 
him from making »n order of commit- 
ment, it is the same meaning which, in 
my opinion, debars him from tendering a 
rdon. 
ere second reason for holding that a 
Special Magistrate cannot avail of the 
provision as to tendering pardon is that I 
am not prepared to read s. 337 of the 
Code except as laying down one complete 
and indivisible procedure relating to an 
incident in the trial of the case, namely, 
as to tender a pardon to an accomplice, 
1 use the expression ‘trial of a case’ ad- 
visedly, because the scheme of the Code, 
as I understand it, isto deal with offences 
and cases relating to offences and not 
with offenders. Under the Code it is 
the offence of which cognizance Is taken 
and trial is held, it is the cases relating 
to the offences which are committed to 
the Sessions and so on. ‘The position is 
very different under the Act, for under 


the Act tne direction is that it is the 
Fearon who shall be tried. But be that 
an investigation into the his- 


as it may, i 
tary of a 337 of the Code, tracing its 
origin to tne Code of 1861, and notin 
the successive changes that it underwent 
in the Codes of 1872 and 1882 and then 
in the present Code, has convinced me 
that the provision first, got into the Code 
as one particular incident in the trial 
and that the meye, fact that in the Code 
of 1872 that provision was divided into 
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several pamgraphs and later en in the 
Codes of 1882 and in the present Code 
. the. same provisiom was divided into several 
sub-sections would not justify us in read- 
ing that one provision as consisting of a 
group ef provisions, separate and separ- 
able from one another. For over sixty 
years, since 1872, every Magistrate tender- 
ing a pardon has known that by doing 
so he is taking a step which, if it suc- 
ceeds, will deprive him of jurisdiction to 
try the accused persons other tham the 
accused person who is pardoned and it 
is only if the step fails that he would 
be able to proceed with the trial against 
all the accused persons including him. 
When he takes the step he expects to get 
rid of the trial, and it is, therefore, to 
my mind, a step which cannot be re- 
garded as alegitimate step open to a Special 
Magistrate to take. Besides, the right of 
the other accused persons to have the case 
committed, in case the tender of pardon 
is accepted and the pardoned accused is 
examined as a witness is a right which is 
So concomitant to a right to fair trial 
that in the absence of an express decla- 
ration by the legislature to that effect I 
should not be prepared to hold that the 
legislature has taken away that right, not 
openly but by a side wind as it were. 
am not prepared, therefore, to take 
s. 337 of the Code in compartments, and 
to hold that all the compartments, with 
the exception of that which ensures the 
right to have the case committed to the 
Court of Session, may be availed of by 
the Special Magistrate. As regards the 
cases mentioned in Question No. :4), name- 
ly Abdul Majid v. Emperor (2), Mohammad 
Saleuddin v. Emperor (3) and Appeals 
Nos. 844 and 845 of 1933, I find that it 
is the first one on which the others de- 
pended. So far as the first one is con- 
cerned, it is no doubt a case, not under 
the Act with which we are concerned 
but under Ordinance II of 1932, but its 
authority in my opinion is not to be dis- 
counted on that ground, for the two pieces 
of legislation are almost pari materia. 
On reading the decision with care, how- 
ever, I have come to be of opinion that 
the contention that a Special Magis- 
trate has no power to tender a pardon 
under s. 337 of the Code, which is the 
question before us, was not the conten- 
tion urged in that case. What was 
contended in that case was that a Special 
Magistrate having tendered pardon to 
the approver was bound” to commit the 
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accused for trial tofthe Court =f Sessions. 
This contention was overruled on the ground 
that unless the Court were to hold that 
no approver could ever give evidence be- 
fore a Special Magistrate, the" appellants 
would not succeed in making the argu- 
ments logical because it wes quite clear 
that under the Ordinance the Special Ma- 
gistrate was to try the case. At the end. 
of the decision there is an observation 
that “there is no ground for supposing 
that it is impossible for the Special Magis- 
trate to hea» the evidence.” 

But no reasons are given in support of 
this propogition, and it does not appear 
that any ground for that supposition was 
at all put forward for the consideration 
of the Court. So far, therefore, as the 
second group of questions is concerned, 
my answers are the following : 


Question No. 3.—No. 

Question No. 4.—The case of Abdul 
Majid v. Emperor (2), if it meant to decide 
to the contrary, and the other cases re- 
ferred to in the question, in so far as 
they did so decide were wrongly decided. 


I now take up the first group of 
questions. So far as this part of the 
reference is concerned, I cannot help 


thinking—and I say this with the utmost 
deference to the referring Judges—that 
it discloses some misconception as regards 
the law such as it undoubtedly is. The pro- 
position contended for is that s. 494 of the 
Code is not intended to and may not be used 
for the purpose of obtaining the evidence of 
an accused. This proposition has been 
sought to be supported by the following 
process of reasoning : 

Firstly, there is s. 337 which makes 
spęcial provisions for this purpose and 
contains proper precautions and safeguards 
under gvhich tainted evidence of accomplices 
and approvers may be made available ; and 
therefore, it is said—and here I quote the 
words used in the reference: 

“If, therefore, in such circumstances it was open 
to the prosecution with the consent of the Court 
to proceed by way of s. 494, instead of s. 337, 
the whole of the salutary safeguards provided in 


the latter section could be avoided and the section 
nullified.” 


Secondly, it has been pointed out in 
the reference that while s. 337 specifically’ 
lays down the procedure for taking such 
tainted evidence. and finds place in 
Chap. XXIV headed eneral provisions 
as to inquiries and trials’ in Part VI: 
Proceedings in prosecutions, s. | 494 
comes under Chap. XXXVI headed “of 


1936, 


the Publio *Prosecutor’tin part 9, “Supple- 
mentary Provisions.” - 

And thirdly, as observed by fhe referring 
Judges : 
‘one of our maia reasons for holding that s. 494 
may not be used for the purpose of obtaining the 
evidence ofan accused person is that, under (9) 
thereof, heis merely discharged and not acquit- 
ted and thus must give his evidence under fear of fur- 
ther prosecution. 
* So far as the first of these reasons is. 
concerned, it seems to have been overlook- 
ed that s. 337 is available for obtaining 
the evidence of approvers not ,in all trials 
but only as regards trials concerning some 
graver offences. Guriously enough, the 
same misconception appears to pérvade the 
arguments that were addressed to the Court 
in G. V. Raman v. Emperor (1), in which the 
position taken up was that “if s. 494 
could serve such a purpose, s. 337 would 
be redundant.” To make these arguments 
logical, therefore, it will have to be main- 
tained that the legislature never intended 
that in case of lesser offences, evidence of 
approvers and accomplices should be ever 
- availedof. That argument would be too 
bold to deserve consideration , and indeed 
the referring Judges have nowhere sug- 
gested that that should be the position in 
law. Such a position would be utterly un- 
tenable and would find no support what- 
ever in any decision of any Court in this 
country, so far; while on the other hand 
any amount of authority may be cited 
in support of the position that so long as 
an accomplice is not jointly tried he is a 
competent witness at the trial of his con- 
federates, whether such accomplice is not to 
be tried, or is awaiting trial or has been 
tried and convicted or acquitted or discharg- 
ed. Ifs. 494 may not be used for with- 
drawing a prosecution as against an accus- 
ed person whois being jointly tried with 
others, there would be no means lef to 
examine him as a witness against the 
others in a case in which s. 337 is not 
applicable. And if it be permissible to 
examine an accomplice as such witness 
when heis not to be tried or has been al- 
ready tried, whatever the result of such 
trial may have been, there is hardly any 
reason apparent why by simply putting him 
forward as a cc-accused for a time the pro- 
secution is precluded from using him as 
such witness. The exisfence of s. 337 there- 
fore tomy mind does not .necessarily ex- 
clude the idea of s.°494 being used for a 
similar purpose. 
. As regards the second reason, it should 
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with suche matters as have a direct bear- 
ing upon the procedure which obtained in it. 
Section 337, with its provision for ten- 
dering pardon, examining the pardoned ac- 
cused as a witness.if he accepts the pardon, 
andso on, lays down the procedure 
for these purposes ; and such procedure ap- 
propriately finds mention in Ch. XXIV, 
headed “General Provisions as to enquiries 
and trials” in Part 6, “Proceedings in 
Prosecu.jons.” Section 494 concerns with- 
drawale of prosecutions which, except for 
the consent which the Court may or may not 
give forthe purpose, isa matter falling 
within the authority and function of the 
Public Prosecutor and so not inaptly it has 
been placed in Ch. XXXVII headed, 
“Of the Public Prosecutor’ in Part 9 
“Supplementary Provisions.” I am not 
of opinion that any assistance is derivable 
for our present purposes from the fuet that 
the sections are placed as stated above, 
As regards the third reason all I desire to 
state is that the Indian Legislature has 
nowhere, except in s. 337 of the Code, 
shown any such anxiely as it has been 
credited with by the referring Judges, name- 
ly that itintended to exclude evidence 
given by an accused person under fear 
of further prosecution. However salutary 
the principle may be that a person who 
is under fear of further prosecution should 
not be trusted to give true evidence, 
that principle finds no expression in any 
enactment. And even according to the 
procedure containedins. 337 the pardon- 
ed approver isnot totally free from the 
apprehension of a further prosecution. The 
referring Judges have expressed the view 
that Mitter, J., was under a misapprehension 
in his appreciation of the English Law on 
the subject. My Lord has already dealt 
with this matter in his judgment. In con- 
struing the provisions of this Code in which 
the procedure to be followed has been de- 
tailed, we need not assume thatthe principles 
of English Criminal Law either substantive 
or procedural; were intended to be adhered 
to. On the contrary, as pointed out by Lord 
Halsbury, L. C., in Rielv. The Queen (15), 
that the words of the statute by virtue 
of which the Indian Legislature has ens 
acled the Indian Acts, ‘are words under 
which the widest departure from criminal’ 
procedure asis known and practised in 
this country (meaning England) have been 
authorized in Her Majesty's Dominions.” 
I have had occasion to consider the 


(15) (1885) 10 A C 675 55 LIPO 28; 54 L T 339; 
16 Cox C C 48. 
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terms os. 494 in Giribala Dasi v. Madar 
Gazi (16), and I then said : 

- “The legislatureenct having defined the circum- 
stances under which a withdrawal is permissible, it 
would not be right to attempt to lay down any hard 
and fast rule circumscribing the limits within 
whicle the withdrawal may be made...... . ...Section 
494, in my opinion, contemplates action to be taken 
more often than not upon circumstances extraneous 
to the record of the case : inexpediency of ea prose- 
cution for reasonsof State, necessity to drop the case 
on the ground of public policy, credible information” 
having reached the Government as to the falsity of 
the evidence by which the prosecution is esupported 
and other matters of that description.” 


I adhereto the view thatI thus express- 
ed ofthe general scope of s. 494. If the 
prosecution, in order to avail of the evi- 
dence of an accused as against his co- 
accused, consider it necessary to withdraw 
from the prosecution us against him, the 
section, in my opinion, would warrant such 
a course on the ground of public policy. 
But the withdrawal is dependent on the con- 
sent of the Court ; and therefore the Court 
in order to see whether it should consent 
or not will have to enquire into the reasons 
which prompt the withdrawal. And if the 
Court hnds that s. 337 with its statutory 
safeguards is open to be availed of, it will 
be a sound exercise of its discretion to 
withhold consent. Soalso I should think 
the Court would be justified in withholding 
consent ifit findsthat the expected evi- 
dence will not be relevant or material or 
necessary. Similarly perhaps would the 
Court be right in refusing to consent if it 
finds that the accused in whose favour the 
wilhdrawal is proposed was ithe principal 
offender and the purpose will be equally 
achieved it the caseas against some other 
accused who took a lesser part in the offence 
is ellowed to be withdrawn. But no hard 
and fast rule can possibly be laid down fer 
the guidance of the Courts as regards a 
matter which is essentially a matier of dis- 
cretion. 

lt will be noticed that question No. (1) of 
the reference is confined to cl. (a), s. 494. 
Apparently the ieferring Judges were of 
the view, and thet obviously is the correct 
view, thai none of the reasons upon which 
their view of cl. (ajis based will support 
esuch view in respect of cl. (b). Itis clear, 
theiefore, that if that view is to be accepted, 
it will have to be held that one part ofthe 
section may be legitimately used for gelling 
the evidence an@ the other cannot. The 
correct View to take of s. 494, in my opi- 

(16) 60 © 233; 142 Ind. Cas, 891; A I R 1932 Cal 
699; (1932) Cr. Cas. 654; 34 Qr. - 36 7 : 
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nion, is to hold tat a “withYtawal under 
that section either tinder cl. (a) or under 
cl. (b) is agimple withdrawal unconditioned 
and unconditional. The Courtis concerned 
only with the question whethér the ground 
for the proposed course is such as would 
justify it in giving its consent, If the 
Court finds that the object of withdrawing 
from the prosecution is to avail of the evi- 
dénce of ihe particular accused and ‘the 
circumstances of the case are such that it 
would further the endsof justice to have 
his evidenee and thai s. 337 is inapplica- 
ble, the Court will not be wrong in giving 
its consept. What the Public Prosecutor 
wili or will not do thereafter, ina case in 
which the’ withdrawal has been under 
cl.(a) with the effect of a discharge, is a 
matter which is no concern of ihe Court. 
But I think itis only fair that I should 
say that I have never in my experience 
come across any case, except this one, in 
which when the evidence of the discharged 
accused has failed to reach the required 
standard he has been again put on his trial. 
for the same offence. If a Public Prosecutor 
who makes an application for withdrawing 
from prosecution against some accused per- 
son has some idea concealed in his mind 
that in case that accused does not give 
true and proper evidence he will again put 
him up for trial for the same offence, then he 
entertains in his mind a desire ora hope 
that is unknown to the law, which it is 
his duty to respect. And a course of that 
kind, though there is nothing expressly 
said against it anywhere in the law, would 
produce what in my view would bes most 
unseemly spectacle. Unfortunately such 
trealment was meted out toNalini in the 
present case. l 

* My answers to the first group of questions 
are the following : 

Q. No.1. Yes, but not in a case in which 
s. 337 of the Code may be availed of. 

Q. No. 2. Yes, because G. V. Raman v. 
Emperor (1), was a case in which s. 337 
of the Code was not applicable. 

It follows frcm the answer that I kave 
given to the four questions referred that, 
if I were to decide these appeals upon the 
points raisedin these questions, I would 
have held that it was illegal on the part of 
the Special Magistyate to examine Gouranga 
as a pardoned acccmplice, and therefore, 
his evidence could not be used against the 
appellants; and that N&lini was righty 
allowed to be examined as a witness on his 
discharge under s. 494 of the Code: Bút 
in any case, as I have already said, Nalijy 
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not having: beens tenderèd for cross-exami- 
nation, the whole trial was vitiated. 

Panckridge, J.—Since the,facts have 
been set out in fullin the judgment of my 
Lord the Chief Justice 1 need “not recapi- 
tulate them. The learned Advocate-Gene- 
ral concedes that the evidence on the re- 
cord does not justify him in asking the 
Court to affirm the conviction of the appel- 
lants. He also conceded that the course 
taken by the prosecution in reviving the 
proceedings against Naliniin such circum- 
stances that the appellants were deprived 
of their right of cross-examination is an 
irregularity, which, apart from the merits 
of the case, makes it impossible for the 
Crown to succeed. The only course, there- 
fore, open to us is to allow the appeals 
and acquit the appellants. I have no doubt 
that in these circumstances we should, 
strictly speaking, be justified in declining 
to answer the questions propounded by 
-the Division Bench on the ground the 
appeals can be disposed of without answer- 
ing them. I think, however, that it is not 
desirable to take this course, first because 
it was not until we had heard an elabo- 
rate argument on behalf of the appellants 
on the points raised by the Division Bench 
that the Advocate-General informed us of 
the position taken up by the Crown, and 
secondly, because I understand that the 
same points arise in appeals now pending, 
and it appears reasonably certain that 
sooner or later the decision of a Full Bench 
will be necessary. 

Tn considering the first two questions we 
must of course leave out of account the 
irregularities which occurred subsequent 
to the consent given by the Special Magis- 
trate to the application of the Public Pro- 
secutor to withdraw from tbe prosecution 
of Nalini under s. 494, Criminal Procedure 
Code. In other words we must asdume 
that Nalini never again became a co-ac- 
cused with the present appellants, and 
that the present appellants had all the 
opportunities of cross-examining shim that 
the Code provides in the trial of warrant 
cases by Magistrate. I turn now to the 
first question: 

(1) Whether the Court may consent to the 
Public Prosecutor withdrawing from the 
prosecution of any pergon, underthe pro- 
visions of s. 494 (a), Criminal Procedure 
Code, for the purpoge of: obtaining that 
person's evidence*as a witness. The ques- 
tion is framed in precise language and 
rightly so, we are only called upon to con- 
sider those cases where the circumstances 
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are such thit, if the Court in ifs discre- 
tion permits the Public Prosecutor to with- 
draw, the result of such pérmission will be 
that the accused is discharged under s. 494 
(a). I wish to emphasize this because the 
appellants have sought to establish a” pro- 
Position much wider than is necessary for 
a negative answerto the question. It is 
plain that what impressed the Division 
Bench was that, in their opinion, no re- 
liance can be placed upon the evidence of 
a witness who, being discharged and not 
acquitted, isstillin jeopardy of again be- 
ing accused and ultimately convicted of 
the offence in respect of which he was ori- 
ginally anaccused. They say (pp. 117, 126): 

“The witness would give his evidence well 
knowing that anders.494 (2) he had only been 
discharged, and that he remained liable to be 
harassed with another trial unless his evidence were 
considered by the prosecution to be satisfactory and 
favourable to their case. This was what happened 
to Nalini in the present case. Wvidence given under 
such an apprehension would not be likely often to 
be reliable.” 

The appellants, however, argue that at 
no stage of a trial before a Magistrate 
should the Public Prosecutor be permitted 
to withdraw from the prosecation of one of 
a group of accused for the purpose of 
obtaining his evidence against the others. 
They base their contention not so much on 
the quality of the evidence so obtained, as 
on the apprehensions, which; it is suggest- 
ed, the consent of the Magistrate will cause 
in the minds of the remaining accused. It 
is pointed out that where a Magistrate 
tenders a pardon under s. 337 (1), Crimi- 
nal Procedure Code, the Magistrate, if he 
thinks that there are reasonable grounds 
for believing that the accused is guilty 
of an offence, must under sub-s. 2-A com- 
mit him for trial to the Court of Session 
or High Court even although the case is 
one triable by himself. It issuggested that 
the reason for this isthat in giving his 
consent to the withdrawal the Magistrate is 
“helping the prosecution,”and that thereafter 
the remaining accused persons will suspect, 
possibly quite unjustifiably, that the Magis- 
trate has made up his mind as to their 
guilt. f 

Reference was made to Paban Singh v. 
Emperor (17), where it was held “that a 
Magistrate, specially empowered under 
s. 30, Criminal Procedure Code, to try cases 
exclusively triable by a Court of Session, 
could not after tendering a pardon under 
s. 337 (1) try the case htmself, and that 
he was subject to the restrictions imposed 
by s. 337, sub-s. 4, as it then stood. This 

(17) 10 O W N 847; 4 Or. L J 44. 
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case d8es not appear to me ‘to throw any 
light on the matter. I asked Counsel for 
‘the appellants whether, if the proposition 
for which he was arguing was correct, it did 
not follow as a result, that it would be im- 
postible in atrial before a Magistrate for 
the prosecution to tender the evidence of 
an approver except in those cases covered 
by s. 337 (1). In reply to my question 
Counsel stated that it would always be opem 
to the prosecution to have the accused 
tried separately, in which case each accused 
person would be a competent witness against 
or on behalf of such of his fellow accused 
as were being tried in different proceedings 
but for the same offence: Queen-Empress 
v. Durant (18), Akhoy Kumar Mookerjee V. 
Emperor (19). I can onlysay that if such 
a course is legal, asit apparently is, the 
objections toit are fully es strong as any 
that can be urged against permitting with- 
drawal from the prosecution under s. 494. 
With regard to the narrower question pro- 
pounded by the Division Bench, there is 
nothing: in the Code to suggest that the 
legislature hae intended to fetter the discre- 
tion of a Court in giving its consent to 
withdrawal under s. 494, where the circum- 
stances are such that the accused will be 
discharged and not acquitted. The discre- 
tion, however, isa judicial discretion, and 
it appears to me that in cases, where it is 
open to the prosecution to obtain the ap- 
prover's evidence by applying for the tender 
of a conditional pardon under s. 337 (1), 
the Magistrate must keep the provisions 
of that section before him when he exer- 
cises his discretion. I am disposed to go 
further, and to say that as a general rule 
the discretion will be wrongly exercised in 
such cases if the consent is given before 
the charge is framed. For reasons that I 
shall give shortly, I am of opinion, that the 
Magistrate in this case had power to tender 
a conditional pardon under s. 337 (1). No 
grounds have been suggested why the 
Magistrate should not have tendered a con- 
ditional pardon to Nalini, and I am, there- 
fore, of opinion, that he exercised his discre- 
` tion wrongly. 
Subject tothe observations I have made 
“1 would answer questions Nos. 1 and 2 in 
the affirmative. I would remark that the 
case of G. V. Raman v. Emperor (1), was 
one to which s., 337, Criminal Procedure 
Code, had no application. I would also 
draw attention to and express my agree- 
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ment with the obdervations of Meares, C. J. 
and Piggott, J., in Emperor v. Har Prosad 
14): " 
he ig no provision in Indian Statute Law, 
nor is there any principle of natyral justice, which 
makes an accomplice, as such, an incompetent wit- 
ness in respect of the offence in the commission of 
which he was an accomplice. The prosecution is 
not evading the provisions of s, 337, Criminal Pro- 
cedure Code, where it puts into the box an accom- 
lice in the commission of an offence to which 
that section does not apply.” 

I have now to consider Questions Nos. 3 
and 4. (3) Whether a Special Magistrate 
appointe® under s. 24, Bengal Suppres- 
gion of Terrorist Outrages Act XII of 1932, 
has power to tender pardon, under the 
provisions of s. 337, Criminal Procedure 
Code or otherwise. (4) Whether the cases 
of Abdul Majid v. Emperor (2) and 
Mohammad Saleuddin v. Emperor (3), and 
Appeals Nos. 844 and 845 of 1933 were 
upon this point rightly decided. The re- 
levant provisions of the Bengal Suppression 
of Terrorist Outrages Act,1932, are the follow= 
ing: Under s. 24, the Local Government has 
power to invest any Presidency Magis- 
trate and certain Magistrates of the First 
Class with the powers of a Special Ma- 
gistrate. Under s. 25 the Local Government 
has power by order in writing to direct that 
a person suspected of committing certain 
offences (including the offences with which 
these appellants were charged) or offences 
under the Arms Act, 1878, be tried by a 
Special Magistrate. Unders. 26, sub-s. 1 
in the trial of any case under the Act 
such Special Magistrate is to follow the 
procedure prescribed by the Criminal Pro- 
cedure Code for the trial of warrant cases 
by Magistrates. Sub-section 2, s. 26, is as 
follows: 

“In matters not coming within the scope of sub- 
5. (1) the provisions of the Code, so far as they 
are not inconsistent with this Chapter, shall apply 
to the proceedings of a Special Magistrate and for 
the purposes of the said provisions the Special 
Magistrate shall bo deemed to be a Magistrate of 
the First Class,” 

The only other relevant section iss 34: 

“The provisions of the Oode and of any other 
law for the time being in force, in so far as they 
may be applicable, shall apply to all matters con- 
nected with, arising from or consequent upon a 
trial by Special Magistrates.” 

What we have to decide is whether the 
provisions of s. 337 (1), Criminal Pro- 
codure Code, givipg a Magistrate power 
to tender a pardon on condition that the 
person. to whom the, pardon is tendered 
do make a full and trve disclosure of the 
whole of the circumstances within his 
knowledge relative to the offence, and the 
provisions, of s. 337 @) directing that 
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every persan agcepting such a tender shall 
e examined as a witness in the Court 
of the Magistrate taking cognizance of the 
offence, are inconsistent with’ the Bengal 
Suppression. of Terrorist Owirages Act: 
for if they are not inconsistent they will 
apply to trials by Special Magistrates by 
reason of ss.. 26 (2) and 34 of the Act. 
The appellants submit that a broad inter- 
“pretation is to be given to the word 
~ Provisions" in ss. 26 (2) and 34, 
Section 337, Criminal Procedure Code, pro- 
vides a definite machinery, , whereby in 
certain cases the prosecution may obtain 
the evidence of an approver against his 
co-accused in cases tried by a Macistrate. 
First there is the tender of the par- 
don, then, if it is accepted, examination 
by the Magistrate, then, if a prima facie 
case against the accused is made out, 
committed to the Court of Sessions or the 
High Court. It is argued that if s. 337 
cannot be applied in its entirety then its 
provisions are “inconsistent” with the 
Bengal Suppression of Terrorist Outrages 
Act within the meaning of ss. 26 (2) 
and 34 of the Act. I agree with the con- 
tention that it makes no difference whe- 
ther the section is sub-divided into number- 
ed sub-sections, as it is now, or not so 
sub-divided, as was the case before 1923. 
In my opinion, however, the various powers 
and directions given to Magistrates by 
8 337 are so distinct and independent 
that each isa provision within the mean- 
ing of the Local Act. The position would 
be different if under the Code as soon 
as the conditional pardon were accepted 
the Magistrate at once lost seizin of the 
case, and was bound to transfer it or 
commit the accused to another Court. This, 
however, is not so, for under sub-s. the 
Magistrate has then to examine the per- 
son who has accepted the pardon, and 
his evidence becomes evidence in the case. 
Neither the power to tender the pardon, 
nor the obligation to examine the Te- 
cipient of the pardon, can reasonably be 
said to be inconsistent with the Local Act, 
though the obligation to commit the ac- 
cused to another Court is admittedly so. 
Two other arguments must be noticed. It 
has been suggested that the Special Ma- 
gistrate is only clothed with power to “try” 
the accused under®s. 25, Local Act, and 
not with the power to « pardon.” This 
argument seams*to me to construe, “try” 
and. “trial” in an artificial and unneces- 
sarily narrow fashion. Section 337 » Criminal 
Procedure Coge, is part of Ch. XXIV which 
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Contains General Provisions eas to In- 
quiries and Trials,” and the power to 
tender a pardon can be exercised “ab 
any stage of the investigation or inquiry 
into, or the trial of the offence.” In this 
case four persons were being tried to- 
gether, and in my opinion the Special 
Magistrate authorized under s. 25 (1) had 
all the powers which the Code confers 
on Magistrates trying such cases, save such 
powers as are clearly inconsistent with the 
Local Act. Finally the appellants base 
an argument on a comparison of the 
Bengal Suppression of Terrorist Outrages 
Act, 1932, with the Bengal Criminal Law 
Amendment Act, 1925. It is pointed out 
that by s. 7 of the earlier Act, the pro- 
visions of the Code, so far only as they 
are not inconsistent with the provisions 
of, or the special procedure prescribed 
by, or under the Act ‘Shall apply to the 
proceedings of Commissioners appointed 
under the Act, and such Commissioners 
shall have all the powers conferred by the 
Code on a Court of Session exercising 
original jurisdiction. Under s. 5 (1) the 
Commissioners have power to take cogniz- 
ances of offences without the accused be- 
ing committed to them for trial, and in 


trying accused persons they are to 
follow the Procedure prescribed 
by the Code for the trial of warrant 


cases by Magistrates. By s. 8 (1) Com- 
missioners are given power to tender 
pardon. By sub-s. (2) where the pardon 
has been tendered and accepted before 
the order for trial by Commissioners has 
been made, the provisions of s. 337 (2) 
and (3) are to apply as if the accused 
person had been committed for trial to 
the OCommissioners. 

It is argued that sub-s. 1, s. 8 shows that 
in the opinion of the Legislature s. 7 did 
not confer upon Commissioners - the power 
to tender pardon given by s. 338, Crimi- 
nal Prceedure Code to the Court of Sessions 
and the High Court. I do not think any 
guidance can be obtained from the forme! 
Act, as the construction of the Act with 
which we are dealing seems reasonably 
clear. It may be the words “alter com- 
mitment” and “the Court to „Which com- 
mitment is made” in s. 338, Criminal ro- 
cedure Code, seemed to the legislature 
likely to create a difficulty and that for 
greater caution 8. 8 was inserted in the 
Act of 1925. Ihave, therefore, arrived at 
the conclusion that questions Nos. 3 and 
4 must be answered in the affirmative. 

The case * “Abdul Majid v. Em- 
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peror (2), which is referred toin ques- 
tion No. and which has been followed 
in the subsequent cases, was a case tried 
under Ordinance’ IL of 1932, the relevant 
provisions of which correspond to ss. 26 
and 84, Bengal Suppression of Terrorist 
Outragts Act, 1932. The argument is not 
reported, and it was suggested that the 
point now raised by the Division Rench 
was not decided in that case. It was 
sought to be inferred from certain observa- 
tions of Rankin, C. J., that the case only 


decides that a Special Magistrate, who has. 


tendered a pardon, has no power to commit 
for trial under sub-s. 2-A of s. 337, Crimi- 
nal Procedure Code. This view is perhaps 
confirmed by what is, in my opinion, an 
inaccurate and unsatisfactory head-note. 
Reading the whole of the learned Chief 
Justice's judgment I have no doubt at 
all that so ridiculous a submission as that 
the Magistrate had such a power was 
never made to him, and that the point 
decided by that Division Bench was sub- 
stantially the same as the point formulated 
by the Division Bench making this re- 
ference. 

M. C. Ghose, J.-~I agree with my Lord 
the Chief Justice. 

Bartley, J.—I agree that these appeals 
must be allowed on the merits, but that 
we should not, therefore, decline to answer 
the questions propounded by the Division 
Bench, though we are strictly speaking 
entitled to do so. I am of opinion that 
all the questions so propounded must be 
answered in the affirmative. On the first 
qustion: s. 494, Criminal Procedure Code, 
contains no reference to the object of 
withdrawing from a prosecution. It simply 
empowers the Public Prosecutor, with the 
consent of the Court, to withdraw proceed- 
ings, and defines the effect of this pro- 
cedure. In the case which we are called 
on to consider, that effect is the discharge 
of the accused. The section does not 
deal with what may happen after that 
discharge or lay down any. considerations 
which apply to the exercise of the Court's 
discretion to grant or refuse consent. 

In view of the provisions of s. 337, the 
evidence of an accomplice is available to 
the proseeution, and the Court cannot be 
said to make an improper use of its dis- 
cretion inconsenting to the discharge of 
an accused on the, ground thatit is pro- 
posed toexamine him as a witness. Nothing 
in the Code expressly limits the discretion 
given bys.494 and the position that a 
discharge for the purpose of obtaining the 
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evidence of an accused is confrary to the 
spirit of the Legisl&ture does not appear: 
to me to be in the least degree a.sound 
Position. It has been said that such pro- 
cedure is by way of bargain and should 
not be allowed; secondly, that it must 
tend to affect the confidence of the ac- 
cused on irial in the impartiality of the 
Court. Now the law provides for a con- 
ditional pardon in specific cases. I do’ 
not, therefore, think that there is anything 
contrary to its spiritif the Court consents 
to the withdrawal of a charge in order 
that the accused may be put into the 
witness-box. Further, the Court, in the 
exercise of its discretion, cannot - refuse 
to consider the interests of all the par- 
ties who are before it. I agree, however, 
that in cases to which the provisions of 
s. 337 apply, it is a better exercise of 
discretion on the part of the Magistrate 
to use that section instead of s. 494. 
With regard to the third question referred 
by the Division Bench, the answer depends 
on the interpretation of a statute which 
modified the previous law governing the 
conduct of criminal trials. I agree with the 
interpretation placed on the relevant sec- 
tions of that statute in the judgment of 
Panckridge, J. and cannot usefully am- 
plify what has there been said. 
Final Judgment 

The result is that the appeals are al- 
lowed, the convictions quashed and the 
accused are acquitted. The appellants, 
as they are on bail, will be discharged 
from their bajl bonds. This order, how- 
ever, does not entitle the appellant Saroj 
Bhusan Roy alias Topa Roy to be released 
if he is undergoing imprisonment in res- 
pect of some other offence. 


D. Appeals allowed. 
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s 
khata—Entry that pardhan has right to settle un- 
cultivated lads of %illage—H#Hffect. 

It is true that a proprætor has a right to settle 
his land in any way he likes, but this right is 
subject. to the rights which others fave acquired 
either by contract or custom. The pogjtion is similar 
to the positio® if a proprietor creates a tenure 
and thereby limits his right over the land of such 
a tenure. Pardhani villages are something like 
tenures, though not exactly so, A pardhan partakes 
the position of a tenure-holder and also of a raiyat 
eof a privileged class in respect of the lands act- 
ually held by him. He is for some purposes ane 
agent of the proprietor, though of course a here- 
ditary agent not removable according to the will 
of the proprietor. At the same time he is for 
certain purposes an agent of the rezyats also and 
custodian of their interest. When a village 
is pardhanit the rights of the proprietor in 
that village must be subject to the rights of 
the pardhan and of the raiyats of the village 
of which the pardhan is the custodian, Under 
s. 64 of the Chota Nagpur Tenancy Act a 
custom is recognised under which raiyats are 
entitled to bring land under cultivation without 
the consent of the landlord. This clearly shows 
that the legislature has recognised custom in dero- 
gation to the theoretical right of the landlord. 

The land of a village was recorded under two 
khotas. Khata No. 1 was the khas khata of the 
proprietor in his direct possession, The remaining 
land was recorded in khata No. 2 the pardhani 
khata of the defendant No.1. In the remarks column 
of khata No, 1 which consisted of waste and jungle 
lands ouly, it was mentioned that the raiyats can 
reclaim the land of this khata with the permission of 
the pardhan. In the Record of the customary 
rights of the pardhan (pardhani hakukat) it was 
recorded that the pardhan has a right to settle 
the uncultivated lands of the village. The plaint- 
iff sued for a declaration that he has obtained 
from the defendant No. 4 a permanent raiyati right 
in the land in suit and that the principal defen- 
dants (defendants Nos. 1 to 3) have no right, title 
or interest therein, and for a decree for confirma- 
tion of possession in respect of the land in suit, 
or in the ulternative, for recovery of possession of 
the same and also asked for damages and for a 
permanent injunction against the principal defen- 
dants restraining them from interfering with the 
plaintiff's possession over the land in suit and for 
costs and such other relief as the plaintiff may 
be found entitled to. Defendant No. 4 was” his 
lessor: 

Held, on an interpretation of the entries, that the 
plaintiff did not acquire any valid raiyati right 
in the land in suit from the pro forma defendant, 
and that that defendant had no right to make 
raiyati settlement of the land. 

A. from a decision of the Judicial Com- 
missioner of Ranchi, dated July 5, 193), 
reversing that of the Munsif, Giridih, 
dated April 26, 1928. 

Mr. G. C. Mukharji, for the Appellants. 


Mr. C. P. Sinha, for the Respondents. 


Mohammad Noor, J.—This is: an 
appeal by the plaintiff and his lessor, 
the defendantNo*4, against the” dismissal 
by the lower Appellate Court of the plaint- 
ifs suit fora declaration that he has ob- 
tainfed from the defendant No. 4 a per- 
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manent raiyati right in the land ip suit and 
that the principal defendants eadi 
Nos. 1 to 3) have no right, title or interest 
therein, and fora decree for confirmation 
of possession in respect of the land in suit, 
orin the alternative, for recovery of posses- 
sion of the same. The plaintiff also asked 
for damages and for a permanent injudc- 
tion against the principal defendants res- 
training them from interfering with the 
plaintiff's possession over the land in suit 
and for costs and such other relief as the 
plaintiff may be found entitled to. 

The pro forma defendant (defendant No. 
4) Raja Wazir Narayan Singh is the pro- 
prietor of gadi Serampur inthe District of 
Hazaribagh. The plaintiff obtained from 
him a raiyati lease of certain uncultivated 
lands situated in several villages of which 
290°68 acres situated in village Jhalak- 
diha is the subject-matter of the pre- 
sent suit. The plaintiffs’ case is that when 
after taking the lease he went to reclaim 
the landin question he was obstructed 
by the principal defendants. The result 
was a criminal case which was pending 
when the present suit was instituted. 
Similar suits were instituted by the plaintiff 
inrespect of the lands of other villages 
against different defendants. All of them 
were tried together. We are, however, in 
this appeal concerned with one suit 
only, namely No. 85 of 1927. It was contest- 
ed by defendants Nos. 1 to3. They denied 
the right of the defendant No.4 to settle 
the lands with the plaintiff and alleged 
that the land in suit had all along been 
in their possession. Defendant No. 1 Nakoo 
Manjhi, according tothe records prepared 
atthe last settlement operation, isa par- 
dhan ofthe village Jhalukdiha and defend- 
ants Nos. 2 and 3 are raiyats of the village. 
In the written statement of these three 
defendants, however, pardhani is claimed 
by all of them. 

The learned Munsif decreed the suit 
except in respect ofthe lands which had 
already been re-claimed by the raiyats of 
Jhalakdiha. On appeal by the defendants 
the learned Judicial Commissioner of 
Chota Nagpur has dismissed it. The 
plaintif and the defendant No. 4 have 
preferred this second appeal. ° j 

The appeal was first disposed of on 
compromise, buton an application of the 
defendant No.1 the compromise decree was 
set aside and the appeal was heard on 
merits. e 

The land of village Jhalakdiha has been 
recorded under two khatas. Khata No. 1 
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which consists of about 300 acres is the 
subject-matter of the present Suit and is 
the khas khata of the proprietor in his 
direct possession? The Temaining land, 
also about 300 acres, has been recorded in 
khata No. 2, the pardhani khata of 
the defendant No. 1. In the remarks 
column of khata No. 1 which consists 
of waste and jungle lands only, it is men- 
tioned that the raiyats can reclaim? the 
land of this khata with the permission of the 
pardhan. Inthe record of the customary 
rights of the pardhan (pardhani haukai) 
itis recorded in column (gha) (6) that the 
pardhan has a right to settle the uncultivat- 
ed lands of the village. The former entry 
is at least to be presumed to be correct 
and the latter about the customery rights 
of the pardhan is conclusive evidence of his 
tights under s. 132 of the Chota Nagpur 
Tenanay Act. It is on the strength of these 
two entries that the learned Judicial Com- 
missioner has held that the plaintiff did 
not acquire any valid raiyati right in 
the landin suit from the pro forma de- 
fendant, and that that defendant had no 
right to make raiyati settlement of the land. 

Nowthe simple question involved in the 
appealis whether the learned Judicial 
Commissioner is right in his interpretation 
of the effect of the two entries referred to 
above and whether the defendant No. 4 
could make a raiyati settlement of the 
land ignoring the pardhan. I have already 
stated what the entries in the Record of 
Rights are both in the remarks column of 
the khatian of khata No. 1 which is record- 
ed inthe name of the proprietor end also 
in therecord about the customary rights 
of the pardhan,and, in my opinion, on 
these entries the decision of the learned 
Judicial Commissioner is correct. 

The entry in the remarks column of the 
khata Ne. 1, which is the subject-matter 
of the suit, as I have said, is that the 
raiyats can reclaim the land with the per- 
mission of the pardhan. This clearly shows 
that the power of the pardhan to control 
the reclamation of the wastelands of the 
village is not confined to the lands which 
have been recorded in his khata, 
that is, khata No. 2, but extends to 
khata No. 4 also. The learned Advocate, 
who appeared on behalf of the appellant, 
has contended that the entry in the remarks 
column of the Record of Rights does not 
take away the inerent right of the pro- 
prietor to make settlement of the land as 
he likes, orto bring it into his direct 
cultivation. This is the view which seems 
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to have appealed to the learned Munsif 
and it was on that! basis that*he decreed 
the plaintiff's suit. But the learned , Judi- 
cial Commissioner has rightly pointed out 
that the infgrence to be drawn from these 
entries leads one to the irresistible conclu- 
sion that the rights of the proprietor to 
reclaim waste lands of the village are sub- 
ject to the consent of the pardhan and 
cannot be carried on over his head.” 
The” villagers have a prior right a re- 
clamation and the pardhan is the custodian 
ofthe right of the villagers. If the pro- 
prietor can “settle the lands with stran- 
gers over the head of the pardhan, or bring 
them undeshis own cultivation, the Record 
of Rights which makes it incumbent even 
for the raiyats to obtain the permission 
of the pardhan for bringing the land 
under the cultivation becomes absolutely 
nugatory. This entry, in my opinion, 
should be read along with the entry in 
the pardhani records of the village which 
was entirely ignored by the learned Munsif, 
It was contended before us, as it was con- 
tended before the Courts below, that the 
entry in the pardhani record Ex. A (2) 
relates tothe land of khata No. 2, only, 
whichis the pardhani khata of the de- 
fendant No.1; but the learned Judicial 
Commissioner has rightly overruled this 
contention. The heading is. “The rights of 
the pardhans in the village”. This right 
is not confined to the land which has 
been recorded in the pardhani khata of 
the defendant, that is, khata No. 2. This 
is supported by the fact that according to 
the entry in the remarks column of khata 
No.1 the permission of the pardhan to 
make reclamation has been made a con- 
dition precedent to the reclamation by the 
raiyats. To hold otherwise will result in 
bringing aboutan anomalous position. A 
serioug conflict will arise between the pro- 
prietor and the pardhan. Suppose that the 
pardhan allows a certain raiyat to make 
reclamation of the land as he is authoris- 
ed to dounder the entry in the remarks 
column of khata No.1, or makes settlement 
as heis authorised to do under the custom re- 
corded in the pardhani record, the man who 
takes this settlement from him is bound to 
come into clash withthe man who may 
have taken settlement from the proprietor. 

The learned Advocate contended that the 
custom, which has heen recorded, is ‘un- 
reasonable inasmuch as it takes away 
from the landlord his undoubted right of 
dealing with the land and that we should 
not give effect to it. I do, not, however, 
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think that ghe custom recorded in the 
Record of Rights .i$ unreasonable. No 
dowbt, a proprietor has a right to settle 
his landin any way he lékes, but this 
right is subject to the rights which others 
have acquired either by contract or custom. 
The learned Judicial Commissioner has 
rightly pointed out that the position is 
similar to the position if a proprietor 
creates a tenure and thereby limits his right 
over the land of such a tenure. Pardhani 
villages are something like tenures though 
not exactly sc. A pardhan partakes the 
position of a tenure-huldér and alsoof a 
raiyat of a privileged class in respect of the 
lands actually held by him. He is for 
gome purposes an agent of the proprietor, 
thoughof course a hereditary agent not 
removable according to the will of the pro- 
prietor. At the same time he is for cer- 
tain purposesan agent of the raiyats also 
and custodian of their interest. When a 
Village is pardhani it is obvious that the 
rights ofthe proprietor in that village must 
be subject tothe rights of the pardhan 
and of theraiyats of the village of which 
the pardhan is the custodian. Under s. 64 
of the Chota Nagpur Tenancy Act, a custom 
is recognised under which raiyats are en- 
titled to bring land under cultivation with- 
out the consent of the landlord. This 
clearly shows that the legislature has 
recognised custom in derogation to the 
theoretical right of the landlord. The 
learned Advocate further argued that the 
entry inthe remarks column of the Record 
of Rights was beyond the power of the Set- 
tlement Officer to record as the law 
authorised him to record customs only in 
respect of the tenancy of the pardhan, 
and the rights to be recorded must 
be the rights of the tenants qf the 
land, and not of the outsiders. He con- 
tended that the lands of khata No. 1 are 
outside the tenancy of the pardhan and, 
therefore, the custom recorded in respect 
of it in favour of the pardhan was beyond 
the scope of the authority of the Settlement 
Officer. In my opinion, this argument can- 
not be accepted. The pardhan is a par- 
dhan of the village, and the village under 
the Chota Nagpur Tenancy Act, means 

‘Gn any local area in which survey has been 
made a Record of Rights prepared under any 
enactment for the time being in force, the area in- 
cluded within the sme exterior boundary in the 
village map finally adopted in making such survey 
and record, etc., eta.” : g 

Therefore, when the defendant No. 1 has 
been recorded as pardhan of the village 
‘Fhalakdiha, it means that he is the pardhan 
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of the entire area of the village. He may, 
however? have different rights 6ver different 
areas included within the village. He has 
got some higher rights‘in the land of khata, 
No. 2, but he has still got some right over 
thelands of khata No.1. The record in 
my opinion isin favour of the elandlord, 
inasmuch as the complete right of pardhan- 
ship has been given to the pardhan only 
in the lands of khata No. 2 and only a limit- 
ed right in the lands of khata No. 1. The 
area included in khata No. l is no 
doubt in possession of the landlord and 
he has all rights over ib subjec: to such 
rights as have been specifically recorded 
in favour of the pardhan or raiyats of the 
village. i 

In these circumstances I find no merits 
in this appeal, and I would dismiss it with 
costs. 

Machperson, J.—I agree entirely. 

N. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 221-83 of 1928 
March 5, 1929 
Fraser, J. C. AND Saap-up DIN, A. J.C. 
TOR KHAN—PLAINTIFF—A PPELLANT 
versus 
Musammat AFNAN AND ANOTHER— 
DEFENDANTS —RESPONDENTS 
. Custom (N-W. F. P.)—Gigianis of Marozoi— 
Widow—If can keep her husband's estate for life 
or till re-marriage—Revised edition of Customary 
Law by Lorimer—If prm to be true. 

Among Gigianis of Marozai, a widow is entitled 
to keep her husband's estate for life or until re-mar- 
riage. 

The revised edition of the Customary Law pre- 
pared by Mr. Lorimer in 1899, is presumed to be 


true. 


C. A. from an order of the Second Addi- 
tional Divisional Judge, Peshawar, dated 
August 28, 1928. 


Mr. Charanjit Lal, for the Appellant. 

Mr. Lal Chand, for the Respondents. 

Judgment.—This is a further appeal 
against the orders of the lower Courts dis- 
missing plaintiff's suit. Abdul Jabbar, a 
Gigiani of Marozai in the Charsadda Tahsil, 
had two sons, Dost Muhammad and, Tor 
Khan. In May 1922 he was ill and by 
means of certain mutations alienated’ his 
whole property by gifts. He gave twenty 
kanals to his wife Musammat Manojan, the 
mother of Dost Muhammad, and divided 
the remainder between his two sons. 
Musammat Manojan forthwith passed on her 
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share to her son. Dost Muhammad died 
about the méddle of 1923 leaving & widow 
Musammat Afnan and a daughter Musammat 
Zinetulnisa, On the death of Dest Muham- 
mad his share of the estate was transferred 
to the name of his wife and daughter. 
After that the present suit was instituted in 
December 1923 by Abdul Jabbar himself. 
It was for adeclaration that the gifts of 
May 1922, were invalid, as they were 
made on his death-bed, and that in the 
alternative the property reverted to the 
donor on the death of the donee, Dost 
Muhammad. Abdul Jabbar himself died 
in February 1924, and his son Tor Khan was 
brought on the record as his representative. 
The suit was dismissed by the Snh-Judge on 
the findings that the plaintiff was out of 
possession and that the gift wasvalid. On 
appeal the 2nd Additional Divisional Judge 
by an order dated October 9, 1926,remanded 
the suit under O. XLI,r. 23, for re-decision 
on all the issues, some of which had been 
left undecided by the trial Court. He also 
allowed amendment of the plaint. _The 
amended plaint was put into Court in 
January 1927 and purporied to be brought 
by Tor Khan in his own name and not as 
repesentative of his father. It was an out 
and out claim for possession of half of the 
197 kanals which had been gifted by Abdul 
Jabbar to Dost Muhammad and for the 
whole of twenty kanals which had heen 
gifted by Abdul Jabbar to his wife and 
then transferred by her to Dost Muhammad. 
The Sub-Judge held that the gift of May 
1922 was valid; that Tor Khan was estopped 
from denying its validity because of his 
subsequent conduct and certain admissions 
made by him; and finally, that Dost Muham- 
mad's widow and daughter succeeded to 
him on a limited estate, and apart from the 
gift were entitled to hold till death or 
marriage. These findings were upheld by 
the 2nd Additional Divisional Judge and 
plaintiff's suit was dismissed. 

We do not consider it necessary to dis- 
cuss at length the first question raised before 
us to the effect that the gift was invalid, not 
having been completed by delivery of pos- 
session. It is argued that as the donor kept 
nothing for himself, he could not have been 
intending toe divest himself permanently 
of his proprietary rights, but must have 
been making a tentative disposition of his 
property, which was in reality of a testa- 
mentary character. It is also argued that 
according to the evidence on the record, 
possession remained with Abdul Jabbar 
himself. In reply to these. arguments we 
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have only to note that the suit its elt is for 
possession which is inéonsistent with plaint- 
iffs own allegations. There is evidence on 
the record to show that Abdul Jabbars 
two sons enteyed into actual Possession 
under the gift. In fact on one occasion 
they joined in bringing a suit against a 
third person, action which is only consist- 
ent with their recognition of their enjoy- 
ment of separate shares. There is also some 
cotroVoration in the Revenue Records for the 
actual division of the property amongst the 
two sons. Both the lower Oourts are by 
implication agreed that possession did pass 
under the gifts; otherwise they were 
obviously invalid for failure to deliver pos- 
session. We see no reason to differ from the 
concurrent findings of the lower Courts in 
this respect and hold that the gifts were 
duly completed. 

The next question is whether or not Dost 
Muhammad’s widow is entitled. to retain 
possession of the property during her life- 
time or till remarriage, or whether under 
the Gigiani custom she can only claim 
maintenance. The oral evidence recorded 
during the trial is inconclusive. Several 
gentlemen of well-known position have 
given evidence and quoted instances 
which do not lead to any definite conclu- 
sion. Itis true that in the riwaj-i-am of 
1870, Gigiani widows are recorded as 
receiving maintenance only in the presence 


of their husband’s brothers. This entry, 
however, was not repeated in Lorimer'g 
Customary Law published in 1899. In 


answer No. 50 of the latter publication 
all tribes are said to have stated that 
widows will take a limited interest till 
death or re-marriage. The only exceptions 
mentioned were the Halimzai and Tarakzai 
Mohmands, and the Saiyids of Peshawar 
City. Tt must be held, therefore, that the 
Gigianis were not included in the excep- 
tions. It is contended that if this is a 
correct statement of custom, there must 
have been a very rapid change init between 
the years 1870 and 1899. According to the 
“Gazetteer” of the Peshawar District, 
Gigiani custom has always been regarded ' 
as Somewhat peculiar: see same remarks of 
Mr. Pipon, Judicial Commissioner, in Safdar 
Khan v. Muhammad Zaman Khan - (1). Mr. 
Bunbury, Judicial Commissioner, in 
Hazratiali v. Amira (2) remarked that: | 

“The restrictions on the widow's estate were in- 
telligible in the. Doaba where thes custom as regards 


women was largely influenced by trans*border ideas of 
women’s status.” 
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(The Gigtani¢? live in the Doaba). These 
obiter dicta of previous. Judicial Commis- 
sioners, however, are not sufficient to detract 
from the presumption of truth which must 
be held tò attach to the revised edition of 
the | Customary Law prepared by Mr. 
Lorimer in 1899 according to the principle 
laid down recently by their Lordships of 
the Privy Councilin Privy Council Appeal 
No. 84 of 1927 [Vaishnodithr * v. 
Rameshri (3)]. There is one recent 
decision of this Court, which hasan import- 
ant bearing on the subject, In this case 
Ismail v. Durmur.Jan, which ended in 
this Court’s appellate order, dated June 15, 
1926, the question for decision was whether 
a widow was entitled to get her husband's 
share partitioned as against her husband’s 
reversioner. It was never even pleaded in 
that case that the widow was not entitled to 
the limited interest. Consequently, the 
failure to raise this plea is a very strong 
piece of evidence in favour of the woman’s 
right to hold during her lifetime. This 
decision of this Court must be held to 
overrule another Gigiani case which has 
been quoted before us, ` Zarif v. Hasni, 
decided by the Divisional Judge on October 
4, 1899. That finding, moreover, was 
based principally on the Riwaj of 1870 
which, as remarked above, was altered in 
1899. For these reasons we have no hesita- 
tion in agreeing with the lower Courts that 
amongst Gigianis , a widow is entitled to 
keep her husband's estate for life or until 
re-marriage. It is not necessary for us to 
decide in this suit the rule of succession, 
which will operate on the death or re- 
marriage of the widow and Dost Muham- 
mad's daughter. The suit is for possession 
and plaintiff has no claim for possession 
during the widow's lifetime. The decrees 
of the lower Courts are upheld. The appeal 
is dismissed with costs. E 

D. Appeal dismissed. 

(3) 113 Ind. Cas. 1; A I R 1928 P O29; 551 A 


407; 10 Lah. 86; 29 P L R654; 55M LJ 746; 28 L 
W 908; 49 © L J 38; (1929) M W N5 (P 0). 
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Criminal Revision Petition No. 124 of 1936 

April 6, 1936 
DAAvLE, J. 
SANKATHA RAI—PETITIONER 
. © versus 4 
KHADERAN MIAN—OpposiITE PARTY 

Criminal Procedure Code (Act V of 1898), ss. 236, 
287, 403—Penal Code (Act XLV of 1860), s. 323— 
Petitioner and others tried for affray—Charge 
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under s. $23, if can also be frame® against peti 
tioner. 

The offence of causing hyrt in the course of an 
affray in the public street is an entirely distinct 
offence from the atiray itself on the ground, among 
others, that the affray is committed not alone by 
the party causing the hurt but by beth parties, 
namely, the party causing the hurt and the party 
receiving the hurt. Where the two offences are 
connected with each other in that manner, the 
malter is governed not by sub-s. 1 but by sub-s. 2 
of s. 403 of the Code of Criminal Procedure, and 
this sub-section definitely provides for a separate 
trial of the second offence. Consequently when cer- 
tain “persons are being tried for an affray, a charge 
under s. 323, Penal Code, cannot also be framed 
against one of them and tried. Emperor v. Ram 
Sukh (1), relied on. Maksuddan Misri v. Emperor 
(2) and Babulal Mahton v. Ram Saran Singh (3), 
referred to. eee 

Or. R. P. from an order of the District 
Magistrate, Shahabad, dated January 11, 
1936, upholding that of the Magistrate, 
Second Class, Arrah, dated November 27, 
1935. 

Messrs. J. N. Sahai and Tarkeshwar Nath, 
for the Petitioner. 

Messrs. L. N. Singh and M. Rahman, for 
the Opposite Party. wW 

Judgment.—The petitioner in revision 
has been convicted of an offence under 
s. 323 of the Indian Penal Code for hurt 
caused to one Khaderan and sentenced to 
afine of Rs. 30 with 2 months’ rigorous 
imprisonment in default. It appears that 
along with Khaderan and 3 other persons he 
had in this very connection been prosecuted 
by the Police for an offence under s. 160 of 
the Indian Penal Code. In that trial the 
petitioner and Khaderan were both acquit- 
ted, and 1 understand that the reason for the 
petitioner's acquittal was the view of the 
Magistrate that the petitioner was away in 
Benares. It hasbeen urged by the learned 
Advocate for the petitioner that that trial 
on the charge of affray and the finding that 
the petitioner was away m Benares are a 
bar to the conviction of the petitioner 
under s. 323 in the same connection. The 
learned Advocate has endeavoured to bring 
his plea within sub-s. 1 of s. 403 which 
provides that: 

“A person who has once been tried by a Court 
of competent jurisdiction for an offence and con- 
victed or acquitted of such offence shall, while such 
conviction or acquittal remains in force, not be 
liable to be tried again for the same offenée, nor 
on the same facts fur any other offence for which 
a different charge from the one made against” him 
might have been made under s, 236, or for which 
he might have been convicted under s. 237.” 


But can it really be said in the present 
case that when the petitioner and others 
were being trigd for the affray, a charge. 
under s. 323 could alsohave been framed 
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against the petitioner and tried? The 
terms of ss. 236 and 237 of the Criminal 
Procedure Code make it clear that the 
“answer must bein the negative. What is 
more, it has been pointed out by the 
learned Advocate who appears for the other 
side that Khaderan himself being under 
trial at that time, the most direct evidence 
of the offence under s. 323 would have been 
necessarily wanting in that case. Precisely 
the same question was considered by 
Mukerji, J.in Emperor v. Ram Sukh (1) 
where the learned Judge pointed out how 
the offence of causing hurt in the course of 
‘an affray'in the public street is an entirely 
distinct offence from the affray itself on 
the ground among others thatthe affray is 
committed not alone by the party causing 
the hurt but by both parties, namely, the 
party causing the hurt and the party 
receiving the hurt. Where the two offences 
are connected with each other in that 
manner, the matter is governed not by sub- 
s. 1 but by sub-s. 2 of s. 403 of the Code of 
Criminal Procedure, and this sub-section 
definitely provides for a separate trial of 
the second offence. The learned Advocate 
has referred to Maksuddan Misri v. Emperor 
2), a case in which Jwala Prasad, J. 
(sitting singly) held that the principle of 
autrefois acquit applied to offences under 
s. 338 of the Indian Penal Code and s. 16 of 
the Motor Vehicles Act and observed that 
the petitioner before him could not be 
tried a second time on the same facts 
cognate to or involved in the offence with 
which he was previously charged. The 
observation is of somewhat general 
character, and the matter has tobe decided 
on the wording of sub-s. 2 of s. 403 and of 
sub-s. 1 of s. 235 which is referred toin the 
former sub-section. Plainly we have here a 
series of acts so connected together as to 
form the same transaction in the course of 
which two distinct offences, one under s. 160 
and another under s. 323, were committed. 
The learned Advocate for the petitioner also 
cited Babulal Mahton v.’Ram Saran Singh 
(3) which contains an exposition of the 
English Common Law and s. 403. But it 
is difficult to see anything in the decision 
that goes really to help the petitioner. As 
the learned “Chief Justice pointed in that 
case, the second trial was not berred 
because “the petitioner was never in peril of 


(1) 47 A 284; 86 Ind. Cas. 64; 23 AL J 8; LR8 A 
41 Gr; 26 Cr LJ 688; AIR 1925 All. 299. 

@ 2 P LT 31; 59 Ind. Cas. 207; 22 Or. L J 63; 
(1921) Pat. 108. 

3) 11 P L T 722; 117 Ind, Cas. 625; 30 Cr. L J 806; 
AIR 1930 Pat. 26. one 
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punishment and cannpt relyeon the plea of 
autrefois convict” in respect of the offence 
that was tried on the latter occasion. If 
does not seem necessary to refer to several 
other cases tô which references has been 
made at the Bar because it-is clear on the 
wording of the provisions of the law already 
referred to that we have here a case of 
distinct offences coming with in sub-s. 2 of 
S.. 403 and not a case of offences coming 
within ss. 236 or 237 of that Code. The 
learned Advocate has also urged that the 
petitioner ought at least be given the 
benefit of the doubt in view of the fact that 
the Magistrate who tried the case under 
s. 160 of the Indian Penal Code, accepted the 
petitioner's alibi at Benares. But the 
evidence on which that Magistrate accepted 
the plea was not before the Magistrate who 
tried the case under s. 323. The conviction 
in the present case must, of course, be based 
on the evidence adduced in this case. 
Whether the acquittal of the petitioner in 
the case of affray was or was not justified by 
the evidence before the Magistrate is not 
really for consideration in the present case, 
not that I have any desire to throw any 
doubt upon it. But that case must be 
treated as entirely separate from the 
present case, and Ido not see how the ac- 
ceptance of the petitioners plea of an 
alibi in that case can be at all used in the 
present case. It seems to me that that con- 
sideration ought to be entirely excluded in 
the present case. In my opinion the con- 
viction of the petitioner cannot be interfered 
with on the two grounds that have been 
urged before me. The petition in revision 
is accordingly dismissed. 
N. Petition dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 15 of 1929 
December 23, 1935 
Davis, J. O. AND MEATA, A. J.C. 
LACHMIBAI AND ANOTHER— 
APPELLANTS 


versus 
DOULATRAM DEVIDAS AND OTHERS 
— RESPONDENTS 

Civil Procedure Code (Acte V of 1908), 5. 152— 
Refers to correction and not amendment of decree— 
Appeal and review filed at same time—Review 
heard and decided first— Appeal to be directed 
against second decree—Limitation Act (IX of 1908), 
s. 12—" Time requisite "—Time unnecessarily taken 
in obtaining copy due to appellant's failure in 
diligence—-Whether can be excludedy 
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Section 153, eOivie Procedure Code, [refers not to 
an amendment of but tosa correction of a decree 
and the section also contemplates the correction of a 
decree by the Court of its own motien. 

Where a review and an appeal against a decree 
proceed at ome and the same time, but the 
application for review is successful before the appeal 
is heard, then the appeal must be directed against 
the second decree and not the first. Brijbasi Lal 
v, Salig Ram (2), Aditya Kuar v. Abinash Chandra 
(3) and Shidramappa Ravanshidappa v. Gurushant- 
appa Shankrappa (4), relied on. . e 

Where a decree passed against dead persons is 
amended in an application for review anda decree 
is passed against the legal representatives of the 
deceased ‘and an appeal is filed against the first 
decree, the test in deciding whether the appeal nas 
been correctly filed is not whether the error or 
accidental slip to be corrected does or, does not fall 
under s. 152, Civil Procedure Code, but whether for 
the first decree~a second decree has been substitut- 
ed, Where it has been so substituted, an appeal 
against the first decree is mot competent. The 
matter which is before the Appellate Oourt is an 
appeal not against the first decree but against the 
second one, 

Under s. 12 (2), Limitation Act, the time requi- 
site for obtaining copy of decree has to be excluded. 
But the time requisite does not include the time 
which may have elapsed by reason of carelessness 
or negligence on the part of the parties in apply- 
ing for a copy or in paying the amount of the costs 
thereof. The appellant must show that no part of 
the delay beyond the prescribed period was due to 
his default. Parbati v. Bhola (6), J. N. Surty v. T. 

8, Chettyar (7), Kamruddin Hyder v. M. N. Mitter 
~ (8), Pramatha Nath Roy v. Lee (9), Sarat Chandra 
v. Upendra Nath (10), Secretary of State v. Pari- 
jat Debee (11) and Brijlal Ganeriwala v. Gireendra- 
shekhar Basu (12), relied on. 


Mr. Khan Chand Gopaldas, for the Ap- 
pellants. 

Mr. Kodumal Lekhraj, for the Respon- 
dents. 

Davis, J. C.-~This is an appeal from the 
judgment of the learned Additional Judi- 
cial Commissioner, dated August 20, 1928. 
It is Firet Appeal No. 15 of 1929, and we 
must express our regret for the great delay 
which has not been satisfactorily explained 
to us. The suit itself appears to be 
No. 44 of 1917 and when it came before 
the learned Additional Judicial Commis- 
sioner for the passing of the final decree, 
he himself remarked that the suit was then 
11 years old. 

The suit was in its origin a suit for the 
dissolution of partnership and accounts, and 
though the trial Court found that the de- 
fendants, the present appellants, owed the 
plaintifis money, the ‘appellate Court found 
that the partnership tontinued till a later 
date and as a result it appeared, that the 
plaintiffs, the present respondents, owed 
the defendants money. How much, is the 
subject of this appeal. A preliminary ob- 
jection has begn raised in that the appeal 
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must fail in limine because thee appeal is 
against the decree of August 20, 1928, 
whereas this decree is now no longer in force, 
a second decree dated November 8, 1929, 
having been substituted therefor as the 
result of a review of his judgmenteby the 
learned Judge in an order dated Novem- 
ber 8, whichis notin the paper book but 
is prfated in A. I. R. 1930 Sind 96 
under the title of Lachmibat v. Dow- 
latram Devidas (1). It appears that the 
decreeeshould have been not against the 
plaintifis who were dead but against their 
legal representatives, and it was against 
the plaintiffs then dead that the decree was 
passed. It is clear that the decree as it 
stood was unenforceable and required to be 
amended so as to be made operative against 
the estate of the deceased in the hands of 
their legal representatives. It appears to 
us that the appeal should have been filed 
against the second decree of November 8, 
1929, and not against the first decree of 
August 20, 1928, for as the matter now 
stands, there is an appeal against the decree 
which is no longer in force and no appeal 
against a decree which is in force. A mistake 


-may have occurred as the result of the some- 


what complicated nature of a procedure 
which allows a review and an appeal to 
proceed at one and the same time: but if 
the application for review is successful be- 
fore the appeal is heard, then clearly the 
appeal must be directed against the second 
decree and not the first. 

Reference may be made to the cases of 
Brijbasi Lal v, Salig Ram (2), Aditya 
Kuar v. Abinash Chandra (3), and Shi- 
dramappa Ravanshidappa v. Gurushantappa 
Shankrappa (4). It is, however, argued 
that inasmuch as the learned Judge made 
the order under s. 152, Civil- Procedure 
Code, the appeal is in reality against the 
first decree as corrected and that what the 
learned Judge should have done, and in- 
deed what he did, was to direct the first 
decree itself to be corrected and that the 
drawing up of the second decree is a mere 
ministerial error which it is clearly open 
to us to correct, more particularly by reason 
of the fact that in appellate interlocutory 
proceedings the names of the legal repe- 
sentatives had been substituted for the 
names of the plaintiffs. Therefore it is 

qd) AT eA al 96; 120 Ind. Cas, 516; Ind. 
acre 202, 14 Ind. Cas, 472; 9 A LJ 183. 

(3) 34 CW N 1002; 131 Ind. Cas. 258; A I R 1931 
Cal. 323; Ind Rul, (1931) Cal. 434. 

(4) 31Bom.L R 187; 116 Ind. Cas. 227; AIR 
1929 Bom. 183. 
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argued, these names in fact were on the 
record and the decree of August 20 isin rea- 
lity against them. For this conténtion ree 
liance is placed upon the Privy Council 
judgment in Brij Indar Singh v. Kanshi 
Ram «5). Therefore itis argued that what 
is corrected is merely a clerical error or 
an error falling under s. 152, Civil Pro- 
cedure Code. We are not prepared “to ac- 
cept the argument that the test is whether ° 
the application for. review does or does 
not fall under s. 152, Civil Procedure Code. 
The te&t is. not, we think, whether the error 
or accidental slip to be corrected does or 
does not fall under s. 152, Civil Procedure 
Code, but whether for the first decree a 
second decree has been substituted. This 
is here the case. Had the first .decree 
merely been corrected, the matter might 
have been different. We would observe 
that s. 152, Civil Procedure Code, refers 
not to an amendment of but to a correc- 
tion of a decree and the section also con-. 
templates the correction of a decree by the 
Court of its own motion. We do not think 
we should now alter the date of the 
second decree signed by the Judge against 
which an appeal could have and has not 
been made. And the learned Judge him- 
self directed the first decree to be amended: 
he has himself signed the second decree. 
We have now before us an appeal not 
against a decree of August 20, 1928, but 
of November 8, 1929. It is this decree 
which the appellants indeed have sought 
to execute as the record” shows. This is 
the ratio decidendi of the decision in the 
Bombay case of Shidramappa . Ravan- 
shidappa v, Gurushantappa Shankrappa (4), 
at p. 143*. We think, therefore, it is clear 
that this appeal has been misconceived and 
must fail-on a preliminary point. We 
would dismiss it on- this ground alone with 
costs. For the same reason the cross-ob- 
jections are dismissed with costs. The 
learned Advocate for the respondents how- 
ever raisee a preliminary objection to the 
hearing of this appeal on the ground of 
limitation. The relevant dates are these. 
The judgment of the lower Court was.de- 
livered on August.20, 1928. It provided 


that defendants Nos. 1 and 2, the present 


appellants, should pay the necessary court- 
tees on the sums awarded them,.and that 
a 45 O94; 42 Ind. Cas, 43; AI R 1917P C156; 
44 IA 218; 104 PR1917, 33M LJ 486; 22MLT 
362; 6 L W 592; 126. P W R1917;15 A L J 777; 
19 Bom. L R 866; 3. P LW 313;26 © L J572; 
GAND M W N8; 220W N 169; 127 PLR 1917 
@ 0). A 
*Page of 31 Bom. L. R.—[#d.] 





_ such payment was made. 
delayed paying the court-fees. 
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the decree should,not be drewn up until 
The defendants 
When this 
default was brought to the notice of the 
learned Judge who decided *the suit, he 
directed that the matter should be brought 
up in Court on October 5, 1928, if the court- 
fees on ihat date still remained unpaid. 
On October 5, 1928, the defendants paid 
Rs. 120 but this was insufficient; and the 


‘matter was..again called up in Court for 


orders on October 12, 1928. The learned 
Judge ordeyed that the balance of Rs. 16-12-0 
should be paid within seven. days. This 
amount was paid on October 15, 1928. 

The decree. was drawn up on October 16, 
1928. It was not, however, signed because 
of an objection raised by the Advocate for 
the defendants that certain costs awarded 
to the defendants in an interlocutory ap- 
peal had not been included, and further 
that certain costs awarded to the plaintiff 
in the same appeal had not been deducted. 
This application was heard and dismissed 
on November 23, 1928. 

On August 22, 1928, the defendants 
through the Pleader Messrs. Tolasing & Oo., 
had applied for copies of the judgment -:. 
and the decree in the suit. As the decree 
was not ready, a copy of the judgment was 
prepared. On October 11; 1928, the defen- 
dants through their Pleaders Messrs. Kikla 
and Co., applied for a certified copy of the 
decree. The certified copy of the judg- 
ment produced in this appeal shows that 
the copy was applied for on December 22, 
1928; the amount of costs was estimated 
on January 3, 1929; the costs were de- 
posited on January 14, 1929; the copy was 
made ready on January 19, 1929, and deli- 
vered tothe defendants on January 22, 
1929. Excluding the period taken by the 
defendants to deposit the costs of this copy, 
the t&tal period which elapsed in obtaining 
the certified copy of the judgment would be 
eighteen days. From the certilied copy of 
the decree produced, it appears that an ap- 
plication for a copy of the decree was 
made on October 11, 1928, fees were esti- 
mated on December 4, 1928, the amount 
was deposited on December 5, 1928, and the 
copy was made ready and delivered on 
December 7, 1928. Excluding the tithe 
taken for depositing tne costs, the total 
period taken for obtaining the certified copy 
of the decree would he fifty-seven days. 
Thus then the total time taken in obtain- 
ing certified copies of the judgment and 
the decree would be: 75 days. Adding- to 
these the period of limitation, viz., 90 days 


the appeal shoul] have been filed on Febru- 
ary 2, 1929: But it wgs Aled on February 6, 
1929. ‘Therefore, it is prima facie barred 
by limitation. Š 

The above computation is based on the 
assumption that between the date of the 
judgment and the preparation of the decree 
there had been no delay for which the 
.defendant-appellants were responsible. It 


is contended on behalf of the respondents’ 


that the delay in the preparation of the 
decree was due to the negligence and ob- 
stfuctive tactics of the appellarfts, end that 
therefore that time should not be excluded 
from the calculation of the period of limi- 
tation. In the first place, the judgment 
had not alluwed any time to the defendants 
to pay the amount of the court-fee stamp. 
It should, therefore, have been paid at once, 
and the benefit of the time during which 
the decree could not be prepared owing to 
this default on the part of the appellants 
should not be given to them. There was 
also the -trivial objection raised with regard 
to the inclusion and exclusion of certain 
costs. Tne delay on this account was due 
to the obstructive tactics of the appellants 
- and they should not be allowed to benefit 
by their own delay and this time should, 
therefore, not be allowed to them. If this 
be so; the present appeal would be time- 
barred by 43 days. Under s. 12 (2), Limi- 
tation Act, the time requisite for obtaining 
copy of decree has to be excluded. In 
Parbati v. Bhola (6), at p. 82* it has been 
held that the time requisite does not in- 
clude the time which may have elapsed by 
reason of carelessness or negligence on the 
part of the parties in appiying for a copy 
or in paying the amount of the costs there- 
of. According tod. N. Surty v. T. S. Chett- 
yar (7), which is a Privy Council ruling, 
s. 12 throws upon the legal adviser of 
the appellant the necessity of shdwing 
that no part of the delay beyond the pres- 
cribed period is due to his default. 

In a Calcutta case where an appellant had 
failed to make a requisilion for drawing 
up the order appealed against, it was held 
that the appellant had not taken reason- 
. able and proper steps to obtain a copy of 
the order and that he was, therefore, not 
entitled toa deduction of the period from 
the date of the application for a copy of 


(6) 12 A 79; A W N 1890, 25. . , 

(1) 6 R 302; 109 Ind. Gas. 1; A 1R1998 P O 103; 
55 ÍA 161;5 OWN 479; 47 OL J510;26AL J 
651; 32 O NANG 30 Bom LR 42; 54 M L J 626; 
28 L W, 207 (P C). 
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the order uf to the date of obtaining the 
copy: vide Kamruddin Hyder v. M. N. 
Mitter (8). In Pramatha Nath Ruy v. Lee (9) 
which is another Privy Council ruling, their 
Lordships have laid down that no period 


“can be regarded a3 requisite which need 


not have elapsed if the appellant had taken 
reasonable and proper stepsin making a 
requisition to obtain tke order. In Sarat 
Chandra v. Upendra Nath (10), it has been 
decided that any failure in reasonable 
diligente which produces unnecessary delay 
at one or more of the several stages in 
obtaining a copy of the decree or of judg- 
ment, will disentitle the appellant to claim 
the whole of the time actually spent in 
obtaining the certified copy of the order. 
The time unnecessarily occupied is not 
time ‘requisite’ within the meaning of s. 12. 
There is alsoa Full Bench decision of the 
Calcutta High Court, Secre-ary cf State V. 
Parijat Debee (11), in which it has been 
held that the appellant will be entitled to 
deduct the period from the date of the 
judgment tothe date thedecree is drawn 
up, provided no part of the delay is due to 
his default or laches. In a yet later case 
of the same Court, viz., Brijlal Ganeriwalla 
v. Gireendrashekhar Basi (12), where the 
decree could not be drawn up because 
certain amendments in the plaint were uot 
made and consequently could not be caried 
out in the cause-title, the amendments not 
having been properly verified during the 
hearing of the suit owing to neglect on the 
part of the appellants themselves, it was 
held that this delay in the preparation of 
the decree couldnot be availed of by 
the appellants in enlarging the period of 
limitation. f 

On behalf of the appellants reliance 1s 
placed on a decision of the High Court in 
Khudadad v. Morio Khan (13), in which it 
was held that where the delay In prepara- 
tion of the decree isnot due to any ad- 
ministrative act of the olfiicers of the 
Court, but in consequence of an order of 
the Court directing that the decree should 

(8) 52 C 342; 89 Ind. Cas. 277; AIR 1925 Cal. 


(9) 49 C 999; 68Ind Cas. 900; A I R 1922 PC 352, 
49 LA 307; 31 M L193; 4 UP LK (P ©) 103; 43 
ML J 765. 270W N 156; 2LALJ 118p 37 CL J 
b6- 18 L W 56; (1923) M W_N 526 (P O). f 
(10) 540 481; 103 Ind. Cas. 235; A ÍR 1927 Cal. 
923; 45 O L J 552. 
Phy 59 © 1215; 137 Ind. Cas. 526; A IR 1932 Cal. 
33]; 6 C L d5a7; 360 W N 469; Ind. Rul. (1932) Cal. 


1 . 
Bt) 61 © 306; 151 Ind. Ee 809; A I R 1934 Cal. 
3; 38 C WN 702; TROL, 
Pads) 9S L R 193; 34eInd. Cas. 667; A IR 1916 
Sind 2. 
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be drawn ip not on the day ofits judg- 
ment but when certain payment 
is: made, the judgment is provisional 
and does not become operative till 
the decree is ordered to be drawn up ; 
and that limitation in such a case would 
run from the date the decree is ordered to 
be drawn up. In this decision the ques- 
tion isnot discussed as to what the effect 
of default or negligence on the part of 
the appellant would be in preventing the 
decree from being prepared. In dur, opi- 
nion this decision should be read along 
with the Privy Ovuncil decisions cited above, 
namely, J. N. Surty v. T. S. Chettyar (7) and 
Pramatha Nath Roy v. Lee (9). In the case 
with which we are at present concerned, the 
appellants have contended in the lower Couri 
and even herethat a much larger sum was 
due to them from the respondents than has 
been found due by the lower Court. They 
should, therefore, have been ready with the 
necessary couri-fee stamp upon the sum 
found due ata time of the decision of the 
suit. We are, therefore, of the opinion that 
taking the view most favourable to the ap- 
pellants the appeal is late by four days ; 
but that if the time by which the prepara- 
tion of the decree was delayed owing to 
se nee ees WNI and obstructive 
actics, is not allowed tuem, the appeal is 
late by 43 days. The appeal, therefore, falls 
to be dismissed on that ground. 


D. Appeal dismissed. 
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March 26, 1936 
CovrtTney-TERRELL, O. J. AND DHAVLR, J 
Firm RAMANAND GANPAT RAJ— 
APPELLANTS 
versus 4 
RAKHAL MANDAL AND OTHERS— 

RESPONDENTS 
Execution—Decree against firm—Sale—Objections 
by sons of judgmeni-debtor that property did not 
belong to jfirm—Ex parte decree against some sought 
to be set aside—Dismissal of application on ground 
that decree was against jfirm—Held, that decree- 
e holders could not contend that decree was against 
individuals _ composting firm—Limitation` or 
* objection — Limitation Act (IX of 1908), Sch. 
T, rates Be 181 TS judicata — Constructive 
res judicata—Scope—Cwil Lrocedure Code (Act V 

of 1908), O. XXI, 7? 50, O. IX,-r. 13, s. 11 : 

A decree was obtuined against a firm mentioning 
also the eight individuals that constituted the firm. 
~ Execution was taken out and a certain property was 
brought lo sale and purchased by the decree-holders 
Upon this, judgment-debtor No, 1 and seven sons of 
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judgment-debtor No. 2, who haf died® gince the pass- 
ing of the decree, objected that the property did not 
belong to the firm; that the decree-holders had not 
obtained any @rder under O, XXI, r. 50 making the 
partners ofthe firm personally liable and that the 
sale was accordingly without jurisdiction. There was 
another objection raised by judgment-debtor No. 1 
and one of the sons of judgment-debtor No 2 since 
deceased to a fresh execution on the same grounds 
as were mentioned in connection with the ex-post 
facto objection tothe sale. At a later stage judg, 

*mext-debtors Nos. 1 and 2 applied under O., IX, 
7, 13 (as the decree had been passed ex parte against | 
them) to have it set aside. This application was 
dismissed but only on the finding that though they 
had not been individually served with summonses the 
decree was quite valid in view of the service of 
summons on defendant No. 4 who had been stated by 
the plaintifs to be the manager of the business of 
the firm. This ex parte decree was upheld on the 
footing not that it was a decree agaiast the eight 
individuals composing the firm but that it was a 
‘decree against the firm itself, and that these judg- 
ment-debtors as among the individuals constituting 
the firm were to be protected by O. XXI, r. 50, 
which. in such cases, requires a decree-holder to obtain 
the leave of the Court in the case of a decree ‘passed 
against afirm to proceed against the individuals 
composing that firm : hae 
. Held, that in view of what happened’ in the pro- 
ceedings under O. IX, r. 13, it was no longer open to the 
decree-holders to contend that what they have is a 
decree against the individuals composing the firm 
and not merely a decree against the firm itself: 

Held, also, that the limitation applicable to the 
objection was not Art, 166 but the residuary Art. 
181 of the Limitation Act Manmatha Nath Ghose v. 
Lachmi Debi (1), referred to. 

Held, further, that the doctrine of constructive 
res judicata as applied to execution proceedings 
may easily be carried tco far and it did not apply. 
The matter was not governed by any specific pro- 
visions of the Civil Procedure Code. 

A. from an order of the District Judge of 
Manbhum, dated August 27, 1934, revers- 
ing that of the Subordinate Judge of Dhan- 
bad, dated March 15, 1934. 


Mr. G. P. Das, for the Appellants. 
Messrs. A. B. Mukharji and R. S. Chatter- 
fi, for the Respondents. 


Dhavle,;J.—These are appeals by the 
decree-holders. A decree was obtained 
against a firm mentioning also the eight 
individuals that constituted the firm. Exe- 
cution was taken and a certain property 
was brought tosale and purchased by the 
decree-holders. Upon this judgment-debtor 
No. l and seven sons of judgment-debtor 
No. 2, who had died since the passing of 
the decree, objected that the property did 
not belong to the firm; that the decree- 
holders had not .otained any order under 
O. XXI, r. 50, making the -partners of the 
firm personally liable’and that the sale was 
accordingly without jurisdiction. This 

‘ objection was disallowed by the learned 
Subordinate Judge but wgs allowed ‘on ap- 
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peal by the District Judge and that gives 
rise fo one of the two appeals before us. 
The Other appeal arises oyt of another 
objection raised by judgment-debtor No. 1 
and one of ihe sons of judgment-debtor 
No.2 since deceased to a fresh execution 
on the same grounds as were mentioned in 
connection with the ex-post facto objection 

. tothe sale. This objection also has been 
fully allowed by the District Judge theugh 
‘it was only allowed in part by the Subordi- 
nate Judge. 


The first point raised before us on be- 
half of the decree-holder appellants is that 
the decree under execution was hot a decree 
.against the firm at all and that it was, 
therefore, unnecessary to obtain any order 
under O. XXI, r. 50. In-.support of this 
contention, the learned Advocate has refer- 
red usto the plaint and decree and other 
papers,. none of which is includedin the 
paper book. Tf the matter had only rested 
“there, however, the appellants’ contention 
would have been irresistible ; butit ap- 
pears that aba later stage judgment-deb- 
tors Nos. 1 and 2 applied under O. IX, r. 13, 
(as the. decree had been passed ex parte 
against’ them) to have it set aside. This 
application was dismissed but only on the 
finding that though they had not been in- 
dividually served with summonses the dec- 
.tee was quite valid in view of the service 
of summons on defendant No.4 who had 
been stated by the plaintiffs to be the 
manager of the business of the firm. The 
learned Subordinate. Judge who dealt with 
the application further held that it would be 

“open to defendants Nos. 1 and 2 to come 
under O. XXI, r.59 of the Civil Procedure Code, in 


the execution stage to object to the attachment of 
their personal properties.” 


and that they could have no relief “in 
the shape of the réversal of the decree al- 
ready passed. This order was taken*up in 
appeal, and we understand, upheld on the 
same footing. The learned Advocate for the 
appellants has laid stress on the fact that 
the application for rehearing -thus failed. 
But that does not accurately sum up the 
position ab all. The ex parte decree as 
against these judgment-debtors was un- 
doubtedly upheld, but upheld on the foot- 
ing not that it was a decree against the 
eight individuals composing the firm but that 
it was a decree agaifist the firm itself and 
that these judgment-debtors as among the 
individuals constituting the frm were to be 
protected by O. XXI, r. 50, which in such 
cases requires a decree-holder to obtain the 
leave of the Cgurt in the case of a decree 
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passed afainst » firm to proceed against 
the individuals composing that firm. The 
learned Advocate has laid stress on the ' 
observation of the learned Subordinate 
Judge that these two judgment-debtors were 
partners of the firm : but the decisién subs- 
tantially was that no individual liability had 
been brought home to them by the decree 
as it stood, and that this question was to be 
decided in the execution proceedings under 
O. XXI, r. 50. It has been suggested by the 
learnéd Advocate that in so holding the 
Courts acted without jurisdiction. It is 
obvious, however, that the application 
for re-hearing was resisted by the decree- 
holders and that on the footing that though 
the ex parte decree if it was to be construed 
as a decree against individuals as dis- 
tinguished from the firm, constituted by 
these individuals and others would have 
had to be set aside, what they had obtained 
was a decree not against the individuals but 
against the firm. The learned Advocate as 
a matter of fact had to concede that the 
contention that the decree-holders had real- 
ly obtained was a decree against the indi- 
viduals and not merely a decree against the 
firm was never advanced below until the 
matter came to this Court. It seems to 
me that in view of what happened in the 
proceedings under O. IX, r. 13, it is no 
longer open to the decree-hulders to con- 
tend that what they have is a decree against 
the individuals cumposing the firm and not 
merely a decree against the firm itself. The 
learned Advocate has also contended that 
if the decree is to be taken asa decree 
against the firm, the adjudication that is 
required under O. XXI, r. 50, it is to be 
found in the order on the application of the 
judgment-debtors Nos. 1 and 2 under O. IX, 
r. 13. As I have already said, there are 
undoubtedly observations to that effect in 
the judgment of the learned Subordinate 
Judge; and also we understand in the ap- 
pellate judgment, but their effect is, in my 
opinion, entirely nullified by the express 
reservation that it was open to these de- 
fendants to come under O. XXI, r. 50. 

The next point urged by the learned 
Advocate is thatthe application attacking 
the execution sale is barred bye limitation 
as it was made more than thirty days after 
the date of the sale. A number of rulings 
on this point were considered by the lower 
Courts, but it does not seem necessary 
to discuss them in detail. Article 166 of 
the Limitation Act does prescribe a period 
of thirty days fom the date of the sale 
for applications under the Civil Procedure 
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Code to seb aside a sale in execution of a 
decree (including any such application by 
a judgment-debtor). The words included 
in brackets were added to the section by 
Act I of 1927, and the learned Advocate for 
the degree holders has contended that the 
article now covers all applications made 
by judgment-debtors to set sales aside. 
This contention jis perfectly correct in 
terms, but it does not seem to have much 
bearing upon the facts before us. It is 
true that the objection of the judgment- 
debtors prayed for setting the sale aside ; 
but there is no dispute that a sale which 
is void as being entirely beyond the juris- 
diction of the Court does not require to be set 
aside at all,as was indeed pointed out by 
Page, J. in Manmatha Nath Ghose v. Lachmi 
Debi (1). For the reasons given by that 
learned Judge, though the facts before 
him were different, it seems clear that the 
limitation applicable to an objection of the 
kind that we have before us is that given 
not in Art. 166, but in theresiduary Art. 181. 
There is no dispute that from this point 
of view the objection was not time-barred. 
This is the view that was taken by the 
learned District Judge, and, in my opinion, 
it is the correct view. The learned Advo- 
cate has also urged what he called construc- 
tive res judicata in thatone of the judg- 
ment-debtors ‘had made an objection to 
the execution at-an earlier stage and is not 
shown on that cccasion to have advanced 
the contentions which he urged in connec- 
tion with the present applications: but the 
doctrine of constructive res judicata .as ap- 
plied to execution proceedings may easily 
be carried too far. The matter is not 
governed by any specilic provisions in the 
Civil Procedufe Code, and as the learned 
District Judge has pointed out the previ- 
ous objection appears to have been filed 
not by judgment-debtor No. 1 at all but 
only the other jJudgment-debtor. As to the 
liability of the sons of judgment-debtor 
No. 2, the learned Advocate has frankly 
conceded that the prayer that was made 
on behalf of the decree-holders in the 
second execution case, namely the warrants, 
is entirely untenable against the sons of 
the deceased judgment-debtor. 

he rest, in my opinion, is that the ap- 
peals both fail. I would dismiss them with 
costs. 
Courtney-Terrell, C. J.—I agree. 
N. Appeals dismissed. 
(1) 55 C 96; 105 lnd."(Cas, 65; 46 C LJ 579; AIR 
1928 Oal. 60. : 
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MADRAS HIGH GOURT : 
Second Civil Appeal No. 71 of 1929 
“ May 2, 1935 s 
CURGENVEN, J. 
K. S. VENKATARAMA IYER AND oTauns— 
PLAINTIFFS—A PPELLANTS 
VETSUS 3 
PONNUSWAMI PADAYACHI AND OTHERS— 
DErENDANTS—RESPONDENTS : 
. Transfer of Property Act (IV of 1882), s. 111 (e) 
—Scope—Applicability to general law of forfeiture— 
Potakkudi tenants Manaikat—Cessation of service 
—Tenancy, if determined—Civil Procedure Code 
(Act V of 1908), 0. XXVI, r. 10—Commissioner's re- 
port is part of record, 

The provision in s. 111 (e), Transfer of Property 
Act, was intended to reproduce the general Jaw upon 
the subject of forfeiture and it provides that the 
lessor has to give notice to the lessee of his inten- 
tion to determine the lease. Therefore, forfeiture 
will not be produced merely by the unilateral act 
of ceasing to cumply with the conditions upon 
which the property is held but must involve also 
some expression of intention to enforce the forfei- 
ture on the part of the lessor. Consequently, the 
mere cessation of services would not determine the 
tenancy. S. A. Nos. 79€, 797 of 1908, N. S. Narayana- 
swami Ayuar v. Vathiar Rama Ayyar (3) and 
Srinivasa Ayyar v. Muthuswami Pillai (4), follow- 
ed, S. R. M. A. R. Ramasami Chettiar v. Kathan 
Ambalagaran (2), explained and distinguished, 

Under O. XXVI, r. 10, Civil Procedure Code, the 
Commissioner's report is evidence in the suit and 
shall form part of the record and it is incumbent 
upon the Court toconsider the contents of the Oom- 
missioner’s report before deciding the issue. 

S. ©. A. against the decree of the Court 
of the Subordinate Judge of Kumbakonam 
in Appeal Suit No. 138 of 1926, presented 
against the decree of the Oourt of the 
District Munsif of Valangiman in Original 
Suit No. 64 of 1924. 


Mr. T. M. Krishnaswamy Iyer for Messrs. 
M.S, Venkatarama Iyer and 5. Rangasami, 
for the Appellants. 

Messrs. S. Panchapagesa Sastri and T. R. 
Sundaram, for the Respondents. 

Crder.—So far as the learned Sub- 
ordinate Judge’s decision relates to Plot 
No. 2, there isno ground for interference 
in second appeal. As regards Plot No. 1 
it is to be observed that its identity 
with the land referred to in the title 
deeds, Exs. A and B depends for its 
establishment upon identifying the plots 
to which Exs. F and H relate. Now a 
Commissioner was appointed and he produc- 
ed a report, Ex. L (1), in paras. 14 and 
16 of which he identitied x. F with Item 
No.3 and Ex. H with Item No. 4, respec- 
tively. The lst defendant filed an objec- 
tion statment to that report and took 
exceplion to statements which it contained 
in several of the paragraphs. He did not 
object to anything coniajned in paras. 
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lor 16.° Under O. XXVI, r. 10, Civil 
Procedure Code, the Commissioner's report 
is evidence in the suit and shall form 
part of the record. The leagned District 
Munsif appears to have relied upon the 
Commissioner's enquiry for identifying 
these lands and the iearned Subordinate 
Judge has differed from his conclusions 
-and set aside his finding. In these cir- 
cumstances I cannot avoid the conclusion’ 
that it was incumbentupon the Appellate 
Court to consider the contents of the Com- 
missioner’s report before detiding with 
regard to the identity of the plots to 
which Exs. F and H walate. Jt may be 
of course that that report does not contain 
proper legal material upon which to base 
a decision. It is not easy to estimate the 
effect or admissibility of what the Com- 
missioner says in paras. 14 to 16 
-without taking the rest of the evidence 
in the case into consideration. I am clear 
that the plaintiffs are entitled to have the 
report, for what il is worth, considered by 
the Court before it reaches its conclusion 
with regard to the title to Item No. 1. 
While, therefore, dismissing the second 
appeal with regard to Item No. 2, I set 
aside that portion of tne lower Court's 
decree which relates to Item No. 1 and 
remand the case for fresh finding on the 
evidence on record with regard to the 
‘title to that property. If the finding is 
in favour of the plaintiffs, the further 
issues will fall to be decided. Time for 
submission of the finding is two months; 
seven days are allowed for objections. 

In compliance with the above order, 
the Subordinate Judge of Kumbakonam 
submitted the following ` 

Finding.—As directed by the High Court, 
I proceed to consider the question of title 
regarding Item No. 1 with reference to the 
Commissioner's report, Ex. L, and als with 
reference to the other evidence on record. 

* * * 


In the result, my finding on the point 
under consideration is that Item No.1 
of the plaint manai is 80 kulis or 262 
cents in extent lying west of IM and 
between AT and LM in Ex. L and that the 
same belongs to the plaintiffs. 

Order.—I accept the finding that Item 
No.1 measuring 80 kulis or 26- 2-3 cents 
belongs tothe plaintiffs. This is, unfor- 
tunately, not enough to enable me to 
dispose of the case, since the Subordinate 
Judge who heard the appeal failed to 
record findings on Issues IV, IV-a and V 
as framed by the District Munsif. Tnere 
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is therefdre, no alternative to a further 
remand of the case to the Kumbakonam 
Sub-UVourt for findings upon these issues upon 
the evidence on record. Time for sub- 
mission of the finding is six weeks; two 
weeks are allowed for objections. . 

In compliance with the above order, the 
Subordinate Judge of Kumbakonam submit- 
ted the following 

Fiading.—As directed by :h3 High Court 
in its order, dated February 23, 1934, [ 
proceefl to record my findings on Issues 
Nos. IV, +a, and 5as framed bg the District 
Munsif of Valangimen in O. S. No. 6t of 
1924. 

Issue No. IV. Iaccordingly find on the 
evidence adduced in this case that the 
defendants are potakkudi tenants of the 
plaintifs. I also find that the practice or 
custom of allowing the tenants to occupy 
the manaikats free of rent so long as they 
cultivate the lands of mirasdars obtains 
in the suit village also. 

Issue No. 1V-a.—TI find the issue in fayour 
of the plaintiffs. 

Issue Nu. V.—I hold that the suit is not 
barred by limitation and that the defend- 
ants have failed to prove acquisition of 
title by adverse possession and enjoyment 
for over 12 years before suit. 

Judgment.—I have now to dispose of 
the case as it relates toItem No.1. The 
finding 1s that the plaintiff has title to 
this item and that tue defendants are hig 
purakkadi tenants. This relationship is 
not disputed before me. The question of 
limitation is, however, raised (Issue No. 5). 
In the trial Court the suit was found to be 
in time on the ground that time began 
to run from the date of the plaintiff's 
notice (Ex. J-1). It is argued before me 
that there is evidence to show that the 
defendants caased to render service some 
years before that notice was issued, the 
Ist plaintiff himself having given evidence 
that they stopped doing service four or 
five years previously, which would take 
us back to about the year 1907. Lf tne 
starling point for limitation was the 
cessation of service, undoubtedly, the suit 
would not be within time. Ihe article 
applicable is Art. 143 of the Dimitatiod 
Act, providing for re-entry by reason ofe 
any forfeiture or breach of a condition, 
and the time 12 years rpns from the time 
waen the forfeiture is incurred or the 
condition is broken. It has been suggested 
that the actual neglect or refusal to serve 
automatically entails the forfeiture of the 
holding, and I have been referred to 
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Nadarsa Rowther v. Amirtham (%), where 
the incidents of this particular tenure 
, have been investigated andreported upon 
by the District Judge of Tanjore. It is 
quite true that he states that an incident 
of the Kasavargam tenancy is that on the 
tenant refusing to render service to his 
landlord as usual, the latter is entitled to 
eject him forthwith. That  pregum- 
ably means at least that he can 
sue to eject him without frst giving him 
a notice such as is required by s. ld] of 
the Transfer of Property Act. The alleged 
authority of S. R. M. A. R. Ramasami 
Chettiar v. Kathan Ambalagaran, 28 Ind. 
Cas. 915 (2), cited before me turns out to 
be no authority at all for the proposition 
that refusal or neglect to perform service 
determines the tenancy, as the head-note 
would state. A perusal of the judgment 
shows that this matter among others was 
merely referred to the lower Court for a 
finding. On the other hand, there is an 
unreported case, S. A. Nos. 796 and 797 of 
1908, (Ex. Nin this record), in which a 
Bench of this Court has approved a finding 
of the District Judge of Tanjore in which 
the following passage occurs: “The mere 
cessation of services would not determine 
the tenancy. (See the case of N. S. 
Narayanaswami Ayyar v. Vathiar Rama 
Ayyar (3). In the absence of any act on 
the part of the plaintiff showing his 
intention to determine the tenancy, there 
could be no forfeiture and the defendant’s 
continued occupation of the manaikats 
must be regarded as permissive’. That 
this is the correct view of the law seems to 
me to be confirmed by the decision in 
Srinivasa Ayyar v. Muthuswami Pillai (4), 
and the terms of s. 111 (e) of the Transfer 
of Property Act. Itis true that the Act does 
not apply directly to this case, but there 
can be no doubt that this provision in it 
was intended to reproduce the general law 
upon the subject of forfeiture and it 
provides that the lessor has to give notice 
to the lessee of his intention to determine 
the lease. It seems to me clear, there- 
fore, that forfeiture will not be produced 
merely by the unilateral act of ceasing to 
copply with the conditions upon which 
the properfy is held but must involve 
also some expression of intention to enforce 
the forfeiture on the part of the lessor. 
In the present case, whether we take the 
a 22 M L J 1; 12 Ind. Oas. 414; 10 ML T 341. 


(2) 28 Ind Cas. 915; A IR 1915 Mad. 1135, 
(3) (1910) M W N 472; 7 Ind. Cas, 252: 8M L T 


(4) 24 M A6; 10M LJ 45." 


KHARTAR SHAH V. SHYAM LAL SINGH (PAT.) 


6310 
plaintiff's notice, Ex. J-l o» the. defend- 
ant’s reply repudiating his title, the suit 
will equally be within time and I conclude, 
therefore, that the issue of limitation 
must be decided in the plaintiff's favour. 

The only other point is as regards 
the compensation for that portion of the 
defendant’s house which lies within Item 
No. 1. No compensation was claimed in 
the written statement and the order of 
the District Munsif in decreeing the claim 
was that the superstructure should be 
removed. The house, it is said, stands 
partly on the one item and partly on the 
other, and I can see no alternative to 
directing that that portion of it which 
stands upon Item No. 1 should be removed. 
The defendants ask for time within which 
to effect this. The decree will provide 
that they must do so within two months. 
Further than this itis not now possible 
to go in according relief in respect of this 
building. 

The result is that the second appeal 
is allowed with reference to Item No. 1 
and the decree of the District Munsit 
restored with the modification allowing 
time for the removal of the building. As 
the parties have in approximately equal 
measure succeeded and failed, they will pay 
their own costs throughout. 

A./D. Appeal partly allowed. 
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HOLDERS—APPELLANTS 
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J @DGMENT-DEBTORS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 11, 47, 
0. XXI, r. 58—Question as to whether a person 
is representative of judgment-debtor, in objection 
case—Whether comes under s. 47—Res judicata— 
Applicability to execution proceedings—~Case decided 
and not dismissed for default—Order, if res judi- 
cata, 

Where the question to be decided is whether a 
person is a representative of the judgment-debtor 
and not a question of whether a property had been 
properly attached, the matter comes within s. 47 of 
the Code of Civil Procedure, and, therefore, whether 
it was incumbent upon thg objector to bring an 
action, an action edntemplated by O. XXI, r. 58, is 
quite beside the point. . 

The doctrine of res judicafa applicable to execu- 
tion proceedings does not rest ons. 1l of the Code, 
and distinctions are sometimes made between posi- 
tive decisions and mere dismissals for defgult, 
Where there has been no dismisgal for default but 
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- on the contrary the question whether A was not 
the representative o£ B whigh was directly raised 
by the respondent, was denlt with by the Court 
and decided adversely to the respondent, it is im- 
possible to ignore the force of that*decision, whe- 
ther right or wrong, as res judicata on general 
principles. Nujimunnessa Bibi v. Nacharuddin 
Sardar (1), Habib Ullah v. Mahmood (2) and Jagat 
Narain ingh v. Sripati Nath Roy (3), distinguish- 
ed. 

A. from an order of the Subordinate 
quae of Jamtara, dated November 12, 
1 3 y e . 

Messrs. S. M. Mullick and S. C. Mazum- 
dar, for the Appellants. 

Mr. G. P. Das, for the Responftlents. 

Wort, Actg. C. J.—This matter came be- 
fore this Court on February 27, 1934, and was 
heard ex parte, that is to say, in the absence 
of the respondent. The Chief Justice and 
my brother Dhavle on that occasion held 
that the former decision of the Court in the 
execution case was res judicata. The matter 
was reinstated for the reasons which I have 
indicated and the respondent is now repre- 
sented by Mr. Sushil Madhav Mullick. In 
my judgment the matter is a relatively 
simple one and is determined on equally 
simple considerations, the chief- of which 
is the question of the order of sequence of 
the petition of the respondent, which was 
dated November 29, 1928, and the order 
of the Subordinate Judge of Jamtara made 
in Execution Case No. 12 of 1928 and bear- 
ing the same date. The substance of the 
matter is stated in great detail by the 
learned Judge in the order to which I have 
referred, but it is necessary perhaps to 
mention one ur two facts for the purpose. of 
the determination of the question which 
arises in this appeal. 

A money decree had been obtained on 
March 23, 1926, against one Shyam Lal 
Singh for a sum of Rs. 7,581 and on May 22, 
1928, an execution case was started. An 
objection was taken out by the judgment- 
debtor or his representative. I put “it in 
that form purposely and for a reason which 
will in a moment appear. On some date 
prior to that, that is to say on January 10, 
1923, Shyam Lal Singh had executed what 
was called a deed of assignment in favour 
of the present respondent Thakur Madhu- 
sudan Singh for the purpose of paying off 
the debts of the assignor and after that 
purpose had been affected to return the 
property to the assigner. It is not neces- 
sary perhaps to mention it but I propose 
just to refer to the fact ‘that in March of 
1927 Madhusudan Singh found it necessary 
to bring an action against the assignor 


by reason of the fact that he had been 
; e 
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refused pogsession. Ultimately {he objec- 
tion case to which I have made reference 
which was taken in the execution case on 
May 22, 1928, was decided on November 
29, 1928, a date to which I have already 
referred, against the respondent and the 
effect of that decision was that Madhusudan 
Singh was the representative of the judg- 
ment-gdebtor. It is necessary perhaps to 
notice the questions to which the learned 
Judge, in deciding that objection case 
addressed himself. One was the decree 
agains? Raja Shyam Lal Singh alone and 
not against Thakur Madhusudan Singh; the 
second was, Thakur Madhusudan Singh is 
not the representative of Shyam Lal Singh, 
and the third that the decretal amount is 
not a charge on the properties assigned 
by Raja Shyam Lal Singh to Thakur 
Madhusudan Singh. They were questions, 
as I say, to which the learned Judge 
addressed himself and which were the 
substance of the objections that were 
taken by the present respondent. 

Now if the deed of January 10, 1923, was 
in a sense a conveyance of the property to 
Thakur Madhusudan Singh with an under- 
taking as a part of the consideration to pay 
off the debts of the assignor, I have little 
hesitation in coming to the conclusion that 
the learned Judge in deciding the objection 
case against the respondent was wrong. 
It is difficult in other words to see how: 
Madhusudan Singh could possibly be des 
scribed as representative of the judgment- 
debtor but anything which I say with regard 
to that matter for the reasons which will 
presently appear and by reason of the con- 
clusion to which I arrive is quite irrelevant. 
The fact remains that the case was decided 
against the respondent. In those circum- 
stances the question arises whether the 
matter which was determined by the Sub- 
ordinate Judge in the objection case is 
res judicata. It was so held I have stated 
by the judgment of this Court on Febru- 
ary 27, 1934, and there has been no argu- 
ment by the respondent who is now repre- 
sented which would show that the conclu- 
sion arrived at in his absence was wrong. 

Mr. Sushil Madhab Mullick refers us to 
the provisions of O. XXI, r. 58 and O. XXI, 
r. 63, more particularly the latter. The 
provisions of O. XXI, r. 63, are well known.. 
They are: 


“Where a claim or an objection is preferred, the 
party agoinst whom an order is made may institute 
a sujt to establish the right which he claims to 
the property in dispute, but, subject to the result 
of such suit, if any, the order shall be conclu- 


sive.” ° 
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On going back to O. XXI, r. 57, it is 
provided that: 

“Where any property has been attached in exe- 
cation of a decree but by ‘reason of the decree- 
holder's default, the Court is unable to proceed 
further with the application for execution, it shall 
either dismiss the application or for any sufficient 
reason $djourn the proceedings to a future date” 
and upon the dismissal of such application 
the attachment shall cease. 

Now on November 30, 1928, the Subordi- 
nate Judge made this order: 

“Sale not held, Case struck out partly satisfied 
on the joint petition of the decree-holder and the 
three judgment-debtors,” 


I should have stated a fact which I 
omitted to state earlier namely, that on 
November 30, 1928, in pursuance of a com- 
promise entered into between the parties the 
respondent had paid to the decree-holder a 
sum of Rs, 3,000. 

As a result of the order to which I have 
referred and by reason of the effect of 
O. XXI, r. 57, the attachment would cease, 
and it is the contention of Mr. Mullick that 
once attachment ceased there would be 
no occasion for him to bring an action 
which he otherwise would have done to 
establish his right to the property. In con- 
nection with this a decision of the Calcutta 
High Court in Najimunnissa Bibi v. 
Nacharuddin Sardar (1), is relied upon. 
There Rankin, J. as he then was and 
Page, J. referred to the argument which is 
now addressed to us by Mr. Mullick and 
held that the action contemplated by 
O. XXI, r. 58, was maintainable, although 
brought more than a year after the claim 
case had been dismissed but in circum- 
stances such as exist in the present case. 
namely the attachment had ceased within 
that year. 

The answer to the argument based on 
that decision is that the case referred to 
dealt with the limited question of whether 
the action was within time. 

Another decision to which reference js 
made is a Full Bench decision of the Alla- 
habad High Court in Habib Ullah v. 
Mahmood (2). The main question which 
there had to be decided was : 

“Whether on the attachment having cessed to 
exist within the period of one year, from the dis- 
missal of the objection, it is no longer incumbent 
upon the claimant to file a suit for a declaration 
of title to t@e property in order to avoid the con- 
clusiveness of the order in the claim case, and 
whether the order in the claim case ceases to be 


conclusive as between the decree-holder and his re- 
presentative, ete.” : 


(1) 51 O 548; 83 Ind. Oas. 233; 39 O L J418;A IR 
1924 Cal. 744. 

(2) 56 A 537; 148 Ind. Cas. 676; 1934) AL J19;6 
R A 767 (F.B,). e 
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That was the questionestated for the 
decision of the Ful Bench. The learned 
Chief Justice there discusses the meaning 
of the expression. ‘shall be conclusive’ but 
during the course of the judgment he make 

this observation:. 9 

“Tt seems to me unnecessary to express any opin- 
ion as to whether, if any order is passed against 
the decree-holder releasing the property from attach- 
ment and the decree-holder voluntarily gets his, 
pwn, application dismissed, he would still be entitled 
to reagitate the question on filing a fresh applica- 
tion for execution. It may well be that although 
there is no bar under this rule, there is a bar on 
account of some general principle of res judi- 
cata,” 

The circumstances there contemplated 
were that the attachment order had been 
passed against the decree-holder releasing 
the property from attachment and the 
decree-holder had voluntarily got his own 
appliation dismissed. In so far as the deci- 
sion whichis in any way relevant to the 
discussion before us, there is an indication 
that the principle of res judicata would 
apply. 

It seems to me, as I stated at the com- 
mencement of my observations, that the 
matter depends upon one or two facts. I 
stated the substance of the objection raised 
before the Subordinate Judge and it is 
quite clear that the question he had there to 
determine was, whether the respondent was 
the representative of the judgment-debtor 
and not a question of whether the property 
had been properly attached. If that ques- 
tion arose, it was only identical tothe main 
question it could only be decided that the 
property was rightly attached, it if had 
been held as it was held ultimately that the 
respondent before us was the representative 
of the judgment-debtor. In my opinion 
that matter comes clearly within s. 47 of 
the Code of Civil Procedure, and, therefore, 
whether it was incumbent upon the objector 
to bring an action, an action contemplated 
by O. XXI, r. 58, in my opinion is quite 
beside the point. So faras the other ques- 
tion, which seems to determine this matter, 
is concerned, it depends upon whether the 
order in the objection case was made first 
or before or at some time when the com- 
promise petition was filed. It is impossible 
lo say that the respondent here has been 
laken by surprise and we should have 
imagined that had there been any substance 
in the case and the order of the Subordinate 
Judge was made after the compromise had 
been filed*and that the é@xecution objection 
had been disposed of on the basis of that 
compromise, we should have had some evi- 
dence before us in the nature of the order 


. 
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sheet whieh wanld have established that 
point. But it would afpear, and it seems 
to me-the only conclusion dt which we are 
entitled to arrive in this cage, that the 
order of the Subordinate Judge ‘of Novem- 
ber 29, 1928, was made by him before the 
compromise was brought to his Notice, pre- 
sumably on November 30, 1928, the date 
„upon which the order striking out the exe- 
cution case was made. It is impossible to 
assume that the Judge did what he ought 
not to have done in the circumstances, had 
the fact been that the compromise was 
brought to his nolice and that the execution 
case was disposed of on those terms which 
would have obviated the necessity of deliver- 
ing any order in the matter. If it had been 
so, the execution case would h-.ve been dis- 
posed of on the terms of the compromise 
and it would have been unnecessary for 
him to come to any determination of the 
question of whether the respondent was the 
representative of the judgment-debtor. In 
other words the order of the Subordinate 
Judge was made prior to the hearing of the 
compromise petition before him and thet 
once having made that order and having 
determined the question under s. 47 of the 
Civil Procedure Code in the absence of the 
reversal by way of appeal of that order, 
the matter stands as res judicata. 

In my opinion the appeal should be allow- 
ed with costs and we direct that the sale be 
confirmed. 

Dhavle, J.—I agree. Itis not as if the 
respondent had merely filed an application 
under O. XXI, r. 58, and as if the lower 
Court found it unnecessary to pass any 
orders on that application because of the 
compromise between the parties, as a result 
of which the execution case was struck off 
and the attachment itself came to an end. 
The order passed by the learned Subordi- 
nate Judge on. November 29, 1928, shows 
that he also had before him at that time 
another application made by the respondent 
under s. 47 of the Code of Civil Procedure. 
It is true that too much importance aught 
not to be attached to the particular labels 
attached to his applications by the respond- 
ents; but from the points laid down by the 
lower Court for decision in connection with 
the two applications of the respondent 
objecting to the execution, it is perfectly 
clear that one of the questions raised before 
him on that occasion was whether or not 
Thakur Madhusudan Singh was tot the re- 
presentative of Shyam Lal Singh, a question 
which arose and could only have been dealt 
wiih under s. 47 of the Code. The doctrine 
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of res judigata applicable to exeeution pro- 
ceedings does not rest on s. llof the Code, 
and distinctions are sometimes made bet- 
‘ ween positive decisions and mere dismissals 
for default. In the present case there was 
no mere dismissal for default, but pn the 
contrary the question whether Thakur 
Madhusudan Singh was not the represen- 
tative of Shyam Lal Singh which was direct- 
ly raised by the respondent, was dealt with 
by the lower Court and decided adversely 
to the respondent. It seems to me impos- 
sible toignore the force of that decision 
whether right or wrong as res judicata on 
general principles. This is quite irrespec- 
tive of whatever may be the respondent's 
position in relation to the proceedings under 
O. XXI, r. 58. When I dealt with this 
matter on a previous occasion, and this was 
in the absence of the respondent, reference 
was made to a decision of this Court in- 
Jagat Narain Singh v. Sripati Nath Roy 
(3). Reference has been made to that 
decision on the present occasion also, but 
as I then pointed out, that decision ig 
entirely distinguishable on the facts because 
in that case there was no previous order 
passed by the executing Court constituting 
res judicata as between the parties. In the 
present case we have such an order, to say 
nothing of the undisputed facts that there 
was a compromise between the parties 
which was filed in this case and that in 
accordance with that compromise the 
respondent paid Rs. 3,000 to the decree- 
holder and undertook to pay the balance in 
further instalments. 

The appeal must, therefore, succeed with 
costs, here and below, and the sale stand 
confirmed. 


N. Appeal allowed. 
(3) A IR 1930 Pat. 390; 129 Ind. Oas. 892. 
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AND OTHERS APPELLANTS e 


VETSUS 
EMPEROR—Opposits Party 
Government of India Act, 1919 (9 &10 Geo, V, C, 
101), s. 49—Bengal Government's order under s, 25, 
Bengal Suppression of Terrorist Outrages Act (XIT 
of 1932), directing prosecution of certain persons 
under Arms Act affixed with Government seal—If 
should be proved according to s. 78, Evidence Act 
(I of 1872)—Eviden Act (I of 1872), ss. 8, 27, 24 
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—On information contained in eonfession, Police 
visiting place, where arms were concepled—Arms 


found—Conversation between accused and Police— - 


Admissibility of conversation— Criminal trial—Con- 
, fession—Retracted confession—Use against co-accused 
—Confession not voluntary made — Inducement, 


though outside s. 24, Evidence Act, proved—Admis- ` 


sibility—Deed—Proof of—Objection to—Must be 
taken whén deed is sought to be put in evidence. 

Per Cunliffe, J.—(Henderson, J. contra.)\—WhHere 
the Government order sets out the names of cer- 
tain persons as having committed various offences 
under the Arms Act and directs, unders, 25, Ben- 
gal Suppression of Terrorist Outrages Act, that they 
should be tried bya Magistrate, invested with the 
power of a Special Magistrate, ending with “by order 
of the Governor-in-Council” and is signed by the 
Under-Secretary to the Bengal Government and the 
official seal of the Bengal Government is also affix- 
ed, the order is not a copy and it cannot be called 
into question, The necessity, therefore, of the usual 
mode of -proof of Government documents which do 
not prove themselves, and which is alluded to in 
gr 78, Evidence Act, has no application. [p. 43, 
col. 1. 

Per Henderson, J.—There is nothing in the terms 
of s. 49, Government of India Act, to suggest that 
proof of the existence of the order is dispensed 
with. The section does not in plain terms empower 
the Court to take judicial notice of the existence 
of such an order. It is open to the prosecution to 
adopt any legal mode of proof they please. Al- 
though s, 78, Evidence Act, provides a convenient 
mode it is by its very terms not exhaustive. [p. 
46, col. 2.] , : h 

Where on information contained in the confession 
of an accused a visit was made by that accused 
himself, together with certain witnesses and Police 
Officers, to a spot where arms were concealed, and 
during the time that the arms were dug on the 
information of the accused person in custody various 
conversations took place between the accused and 
the Police which amounted to conversation to the 
detriment of the accused person and actually add- 
ing to the confession he had already made, then 
the conversation is admissible in evidence as proof 
of conduct and the whole of this evidence cannot 
pe excluded because, presumably, the whole incident 
is tainted by the verbal communications which the 
accused made to the Police at the time of the search. 
Emperor v. Rafiq-ud-Din Ahmad (2), followed. Em- 
peror v. Hira Gobar (1), explained. [p. 43, col. 2.] 

When a confession is retracted, it becomes very 
unsafe to use the contents of that confession against 
any co-accused who is undergoing a joint trial 
with the person who made the retracted confession 
as to his responsibility for the crime that he is 
accused of. On the other hand a Judge sitting 
alone after due consideration and taking into con- 
sideration all extraneous facts such as the state- 
ments made by the Police Officers who were origin- 
ally in charge of the persons confessing, the state- 
ment of the Magistrate who took down the confes- 
gion and the general tone of the confession itself 
together with the probabilities to be attached to the 
explanatory statement retracting the confession, can 
accept the coftfession as being a true and proper 
acceunt of the necessary happenings to support the 
prosecution case before the Court. Rex v. Thompson 
(3) and Deputy Legal Remembrancer v. Koruna 
Baistobé (4), relied on. [p. 45, col. 1] | h 

If a confession is not voluntary in the wider 
sense of the term, ea hypothesi the person who 
made it did not do so from any desire to tell the 
truth, This fact in itself introduces an element of 
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suspicion. In such circumstences if facts are proved 


“which suggest that an inducement of some kind, . 


although outside the teris of s. 24, Evidence Act, 
was in fact given, the Court may well refuse to 
accept the confession as true. [p. 47, col. 1.] 

Objection relaing to the mode of proof only should 
be raised when *the prosecution seeks to put the 
document into evidence and where it is raised at 
a later stage, it does not deserve serious considera- 
tion. [p. 46, col, 2.] 


Messrs. Priya Nath Bhattacharjee, San- 
tosh K. Basu, Priya Nath Bhattacharjee 
fer Mr. Dhirendra Nath; Mr. G. P. Sanyal 
for Mr. Sibendra, Messrs. G. P. Sanyal, Sub- 
dhansu Bhusan Sen, Madan Mohan Malho- 
tra, Radhika "Ranjan Guha, S. C. Taluqdar 
and Surajit Ch. Lahiri, for the Appellants. 

Messrs. D. N. Bhatiackarjee and Nirmal 
Chandra Das Gupta, for the Crown. 

Cunliffe, J—In the month of Decem- 
ber 1934, 15 persons consisling of young 
men and boys were put upon their trial 
for the crime of being engaged ina con- 
spiracy to commit various offences under 
the Arms Act. The Government had 
ordered that these 15 persons should be 
tried by a Magistrate with special powers. 
The Magistrate convicled 13 of the ac- 
cused and acquitted the other two. Of the 
13 convicted men, two were given light 
sentences and did not appeal. The re- 
mainder are before us nowin this group 
appeal. 

Two points of law were taken both be- 
fore the learned Magistrate and before this 
Court which I think it is convenient I 
should deal with at once. The first pont 
was a plea of the jurisdiction of the Court. 
It was argued that Ex. lin the case, Gov- 
ernment’s order for the prosecution, had 
not been properly proved; and as it was 
an order of sucha kind that under s. 25, 
Bengal Terrorists Act, it deprived the 
accused persons of tne right of trial before 
a Jůdge and a jury, this want of proper 
proof was more than a mere technical omis- 
sion. As I understood the argument which 
was placed beiore us, it was this: that the let- 
ter in question was not the original order 
from Government but was merely a copy, 
and as it was a copy only, if was necessary 
that the provisions of s. 78, Evidence Act, 
should be closely followed. On the other 
hand, it was argued by the Crown that 
this was not a copy of an order at all, 
that it was an original order and that under 
s. 57, Evidence Act, the Court in such 
circumstances would take judicial notice of 
such a letter without proof; and if judicial 
notice could be taken, and was taken, of 
the letter, then the presumption in law set 
outin s. 79 of the Act, would at once arise 
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and there was ng evidence that presump- 
tion in law had ever heen rebulted or had 
been attempted to be rebutted. The docu- 
ment in question is headed “Government 
of Bengal, Palitical Department. Political 
Branch, No. 12783 p. Order dated Calcutta 
November 16, 1934.” It then sets out the 
names of 18 persons who in the opinion of 
the Governor in Council have committed 
offences under various sections of the 
Indian Arms Act and under each and all 
of these sections read with the criminal 
conspiracy section of the Indian Penal 
Code. The letter goes on to say: 

“Now, therefore, in exercise of the ‘power con- 
ferred by 9. 25, Bengal Suppression of Terrorist 
Outrages Act, 1932, the Governor in Council is 
pleased to direct that the said persons shall be 
tried by the Sardar Sub-Divisional Magistrate of 
Rangpore, Babu Purna Chandra Acharji, who has 
been invested with the powers of a Special Magis- 
trate.” 

The letter ends with: 

By order of the Governor in Council. 

J. George. 
to the Government of Bengal. 


Under-Secretary 
November 16, 1934." 


On the left hand bottom corner of the - 


letter is affixed the official seal of the 
Government of Bengal. It is my opinion 
that this letter is not a copy at all. It 
is an original document within the mean- 
ing and intention of s. 49, Government 
of India Act, 1919, the material portion of 
which runs thus: 

“All orders and other proceedings of the Govern- 
ment of a Governor's Province shall be expressed 
to be made by the Government of the Province 
and shall be authenticated as the Governor may 
by rule direct, so, however, that provision shall 
be made by rule for distinguishing orders and 
other proceedings relating to transferred subjects 
from other orders and proceedings. 

Orders and proceedings authenticated as afore- 
said shall not be called into question in any legal 
proceeding on the ground that they were not dul 
made by the Government of the Province.” ° 

As I have said, I consider that this letter 
which isin the form ofan official order, 
fulfils the requirements of that section of 
the Government of India Act, and if it 
does so, it cannot be called into question. 
The necessity, therefore, of the usual mode 
of proof of Government documents which 
do not prove themselves, and which is 
alluded to in s. 78, Evidence Act, the 
section which embodies the well known 
' English principle of the law of evidence, 


has no application. 
o 


The second point of law which was 
raised in the case*on behalf of one of the 
accused was this (and it may be said at 
once that if this dontention was good in 
law, “it would have a most material effect 
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on the appeals before us) that whereas 
evidence Was given before th¢ learned 

Special Magistrate that on information 

contained in the confession of an accused 
“a visit was made by that accused himself, 
together with certain witnesses and Police 

Officers, to a spot where arms weres con- 
cealed, and during the time that the arms 
were dug up on the information of the ac- 
cused person in custody, various conversa- 
° tions took place between the accused and the 
Police which amounted to conversation to 
the det%iment of the accused person and 
actually adding to the confession he had 
already made, then, on the authority of a deci- 
sion of ihe Bombay High Court in Emperor v. 
Hira Gobar (1), the whole of this evidence 
must be excluded because, presumably, the 
whole incident is tainted by the verbal 
communications which the accused made 
to the Police at the time of the search. In 
fact. what we are asked to doisto apply 
the provisions of s. 27, Evidence Act, the 
section which deals with statements made 
to Police Officers, a highly artificial re- 
servation of the law of evidence peculiar 
to the Indian Empire, which controls and 
cireumscribes the provisions of s. 8, Evi- 
dence Act, which deals with the proof of 
conduct. This section (s. 8) embodies in a 
statutory form the rule of evidence that the 
testimony of res geste is always allowable 
when it goes to the root of the matter con- 
cerning the commission of the crime. 

The first criticism to be made of this 
argument is this: that if we examine the 
Bombay case, we find that the facts on 
which the Bench of the Bombay High 
Court acted are by no means cognate to 
the facts here. There was very little 
conduct called into question in that case. 
It was all talking. What, however, is a 
much stronger criticism of the contention 
is that such an argument runs straight in 
the teeth of what a Special Bench of this 
High Court decided not so long ago in 
Emperor v. Rajfigud-din Ahmed (2), 
where Mukerji, J. in very cogent langu- 
age shows how conduct in these circum- 
stances should always be allowed to be 
proved. I respectfully agree with the 
view he takes which, in my opinion, is 
both good law and good sense, because, 
if proof of conduct in such circumstances 
was to be excluded, it seems to me thaf 
a certain type of peculiarly subtle crime 

(1) 20 Cr. L J 681; 52 Ind. Cas. 601; AIR 1919 Bom, 
162; 21 Bom. L R 724. 


(2) 39 C W N 368; 155 Ind. Cas. 687; A I R 1935 Cal. 
184; (1935) Or. Cas, 241; 36 Cr. L J 808; 62 © 572; 7 R 
O 606 
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would probably never be detegied at all 
and it could be effectively withdrawn 
from detection by some clumsy handling 
of the case by the Police. Here, in my 
opinion, the Police Officers acted in this 
regard with complete propriety. They 
summoned the search witnesses and they 
conducted the search in those witnesses’ 
presence. ° 

It now becomes necessary for me to refer 
generally to the facts of this case as shown 
by the record of the evidence proved 
before the learned Special Magistrate. It 
appears that there is in this province a 
revolutionary society which is known as 
the Jugantar party. It is a gociety whose 
aims are the overthrow of the British 
Government and it recruits outsiders and 
prepares for that contemplated overthrow 
by the collection and provisions. of arms 
to those persons whom it is possible to 
enlist in itsranks. At the town of Rang- 
pore there were a number of young men 
undergoing their education and if one 
may say from the general impression made 
on one’s mind at any rate by the evidence, 
very ordinary simple typical schoolboy in- 
dividuals they were. The methods of the 
senior revolutionaries, the persons who were 
already in the association, were effective 
and cunning. They would get hold, either 
by themselves or through likely younger 
members who had already been recruited, 
of these boys. They would first encourage 
them in the habit of reading the books 
in the Tarun Samiti Library. At the 
beginning these boys would be encouraged 
to read works of adventure and romance 
books such as Victor Hugo's ‘Les Miser- 
ables’, ‘Gulliver’s Travels’, Lamb’s ‘Tales 
from Shakespeare’ and Rider Haggard’s 
‘She’ (all works perfectly inoccuous in 
themselves). After they had given these 
books out of the library to these lads to 
read ‘and had discussed them with them, 
they then began to increase their educa- 
tion. The boys were given books about 
national heroes who had achieved the free- 
dom of their country from foreigners. 
They were given, for exampie, at this 
stage of the life of Terrence MacSwinney 
who starved himself to death in pri- 
sot), ‘Ma’ eby Gorky, Sun-Yat-Sun, also 
the life of De Valera and a number of 
works referring to the revolutionary 
heroes of their own country. Mixed with 
these, there were also books about Soviet 
Russia. We find for example among them 
the life of Lenin and various other volumes 
devoted to communist ains and the com- 
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munist system. By the time the boys had 
digested this literary*eollection in a number 
of cases, they were quite ripe for another ap- 
proach. j 

They were enrolled as minoreconspirators 
ənd informed of the aims of the associa- 
tion. They were asked if they would join 
the underground arms traffic and were 
duly tested by being given from time to. 
time revolvers, automatic pistols, ammuni- 
tion of the same and daggers. One 
cannot help being struck by the fact that 
it was either,part of the system or it was 
part of the test of these young men that 
they never seem to have had these arms in 
their possession and custody for any long 
time; they were constantly being taken 
away to somebody else, No doubt that system 
was very valuable to the revolutionaries 
for the purpose of putting the Police off the 
scent. Other features of the association 
which attracted the young men were that 
it had its athletic side. ‘There is evidence 
that the boys were extremely interested 
ina game called the Hadudu in which 
various teams took part and there was 
actually a knock-out tournament for this 
fashion, because we find from the evidence 
that on a certain day the final of the Hadudu 
tournament was played and one of the 
accused was the Secretary of the 
Hadudu League. For the purpose of 
interesting them and, no doubt, educa- 
ting them also, in the evening, they” 
used to be taught dagger play and one of 
the accused also relates how they formed a 
dramatic society together under supervision 
and performed a play of a patriotic 
character in which the boys took the parts 
of various Hindu patriote headed by the 
well-knowp historical figure Rana Pratab 
whe was throughout his life in opposition 
to the Emperor Akbar. That is the outline 
in brie’ of what these boys were doing and 
were persuaded to do. 

The evidence before the Special Power 
Magistrate consisted of confessions; every 
one of these appellants made confessions 
except the appellant Dhirendra and, as is 
not unusual in these cases, every one of 
them retracted his confession. ‘Then there 
is the evidence of Police watchers, the local 
persons. who were employed by the Police 
to watch the activities of the society and 
that of course affords v@ry valuable evidence 
of association necessary. to prove where 
criminal “conspiracies “were concerned. 
Then again we have the evidence of 
various persons who were present when,the 
arms and the ammunition were detected. 
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We have also ane arms expert who gives his 
testim-ny as to theconditions of the 
revolvers and pistols when they were found 
and, perhaps outstanding of all, we have 
the evidence of 3 boys who ‘vere the ac- 
complices of the accused persons, but who 
had turned King’s evidence or to use the 
expression employed in India, had become 
approvers. I have mentioned that the con- 
fessions on which the learned Magistnate. 
placed great reliance were all retracted. 
It is hardly necessary for me to re-state 
the law of retracted confessions. As I 
understand it the old English rule which 
was laid down, or exemplified perhaps I 
should rather siy, in Rex v. Thompson (3), 
which has been followed in this 
Court in the well-known decision of Deputy 
Legal Ramembrancer v. Karuna Baistobi 
(4) is this, that when a confession is 
retracted it becomes very unsafe to use the 
contents of that confession against any 
co-accused who is undergoing a joint trial 
with the person who made the retracted 
confession as to his responsibility for the 
crime that he is accused of. 

On the other hand,a Judge sitting alone 
after due consideration and taking into 
consideration all extraneous facts such as 
the statements made by the Police Officers 
who were originally in charge of the pers ns 
confessing, the statement of the Magistrate 
who took down the confession and the 
general tone of the confession itself 
together with the probabilities to be 
attached to the explanatory statement re- 
tracting confession can accept the confession 
as being a true and proper account of the 
necessary happenings to support the pro- 
secution case before the Court. That is 
what the learned Magistrate has done here 
and as I know Mr. Justice Henderson's 
great experience in these matters, I asked 
him to prepare for me an analysisef the 
various confessions which I had the benefit 
to have and that is incurporated in his con- 
curring judgment. I may say I entirely 
agree with his conclusions about the actual 
intrinsic value of the confessions them- 
selves. That leaves me with a less heavy 
task with regard to the remaining evidence. 
(His Lordship considered the evidence 
and continued.) Before I come to the 
question of the convictions and sentences I 
wish to say this. I have been ə little dis- 
turbed by one or two circumstances in this 


(3) (1893) 2 Q B 12; 41 W R 525; 17 Cox O 064); 
57 J.P 812; 69 L T 22. 
(4) $2 C 161. 
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case. I knew very little about terrorism and 
terrorist cases. 

This is the first time I have ever 
presided over an appellate tribunal deal- 
ing with revolutionary activity in Bengal. 
No doubt if I were hand in glove with high 
personages of Government, if | were to use 
the elegant expression employed in the 
Bengal Legislative Council, accustomed to 
“hobnob, with eminent gentlemen in the 
Executive and the Police services, I should 
not have had to ask the questions that I had 
to ask during the trial. What disturbed 
me is this, that in every confession and each 
statement by an accomplice, tere are a 
number of what I imagine to be senior 
revolutionaries identified, who have never 
been put on their trial at all. I bad to ask 
what was the reason of this. An experienc- 
ed Police Officer who gave evidence as to 
the antecedents of the appellants subse- 
quently informed methat the reason was 
that the authorities had evidence against 
these men, but it was of such a secret 
character and if brought to light, so 
dangerous tothe person who gave it, that 
Government was forced to pul these men 
in detention without placing them on their 
trial. Ihave no reason whatever to doubt 
that this is true. All I can say is that as 
far as this case is concerned, I think before 
a Magistrate determined todo his duty (as 
this Magistrate appears to have been) it 
would not have been impossible even without 
collecting any extra evidence at all, to have 
placed a certain number of these older 
persons in the dock beside these boys whom, 
on the evidence of the proseculion itself 
the older men had corrupted. It leaves a 
somewhat nasty taste in the mouth that this 
should not have been done. (His Lordship 
concluded after dealing with the conviction 
and sentence of each of the accused.) 

Henderson, J.—Before dealing with the 
evidence in detailI should like to give the 
reasons which have led me to the conclusion 
that the preliminary objection with regard to 
the jurisdiction of the Special Magistrate 
ought to be overruled. In order that a 
Special Magistrate may have jurisdiction 
to try any accused person it is necessary 
that the Local Government should male 
an order in writing within the terms of 
s. 25, Bengal Act XII of 1932. What 
purports to be such an order was put in 
by the prosecution and marked Ex.1. I 
may note that atthe trial it wis admitted 
without objection and it was only at the 
time of the argument that tnis question 
was raised. The *point which has been 
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argued fs that that order hes not been 
properly proved. On behalf of the Crown, 
it has been contended by the learned 
Deputy Legal Remembrancer that in view 
of s. 49, Government of India Act, such an 
order proves itself and it is unnecessary to 
give any evidence. The effect of an order 
of this character is frequently to deprive an 
accused person of his ordinary riglft to be 
tried by a Judge and a Jury or at any rate 
to render him liable to a sentence which 
could only otherwise be passed upon him at 
such a trial, The question is, therefore, of 
great importance and we have thought it 
necessary to examine it with the greatest 
possible care. 

It seems reasonably plain that s. 49, 
Government of India Act, was enacted in 
. order to provide a means for putting the 
orders of the Government into proper shape. 
Sub-s. 1 lays down the form which such 
orders are to teke and then provides for 
their authentication, that is to say, it 
provides a method by which it may 
become known that they really are orders 
of Government. The method of authentica- 
tion is to be determined by rules made by 
the Governor and there can be no question 
that Ex. 1 purports to be an order drawn up 
in the proper form and properly authenticat- 
ed in accordance with the rules of business 
made by the Governor. Finally, it is 
provided that an order so authenticated 
cannot be called in question in any legal 
proceeding on the ground that it was not 
duly made by the Government. It seems 
to me that in a matter of this kind, there 
are two quite distinct questions which 
arise for the consideration of the Court: 
(1) Whether in fact any order has been 
made at all. (2) If so, whether it is one 
which under the provisions of s. 49, Govern- 
ment of India Act, cannot be called in 
question in any legal proceeding. Approach- 
ing the first question, I cannot find any- 
thing inthe terms of s. 49, to suggest 
that proof of the existence of the order 
is dispensed with. The section does not 
in plain terms empower the Court to take 
judicial notice of the existence of such 
an order. I would, therefore, overrule the 
frst contention made on behalf of the 
Crown, and I have accordingly reached 
the conclusion that Ex. 1 requires to be 
proved, 

It was next contended by the learned 
Deputy Legal Remembrancer that in fact 
that order has been properly proved. 
While on this point I only desire to say 
that in my opinion it is open to the 
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prosecution to adopt any legal mode of 
proof they please Although s. 78, Evi- 
dence Act, provides a convenient mode, it 
is by its very terms not exhaustive. In 
the present case, the prosecution chose to 
produce the original order itself sealed 
with the seal of the Government of Bengal 
and signed by Mr. J. George, the Under- 
Secretary to that Governmént in the Political 
Department. Section 56, Evidence Act, 
lays down that mo fact of which the 
Court will take judicial notice need be 
proved, and unders. 57, sub-s. 7 of that 
Act the Court shall take judicial notice 
of the signature of any officer if the fact 
of his appointment is notified in the 
Gazette. The most, therefore, that can be 
said is this that strictly the prosecution 
should have produced the Gazette in 
which the appointment of Mr. George as 
Under-Secretary to the Political Depart- 
ment was notified. This objection relates 
to the mode of proof only and should 
have been raised when the prosecution 
sought to put the document into evidence 
and I am not prepared to say that it 
deserved serious consideration when it 
was raised at a later stage. Butin any 
view of the case it has never even been 
suggested that Mr. George was not the 
Under-Secretary to the Government of 
Bengal and the proceedings in the lower 
Court were extremely protracted. In these 
circumstances, when the evidence has been 
minutely examined both here and in the 
Court below, rather than order a re-trial 
I would allow the prosecution to produce 
the notification in this Court had I 
thought it necessary to insist upon the 
point. 

The prosecution seeks to bring the 
charge home to the various appellants 
Mainly by their own confessions and by 
provfeof ‘the recovery of various arms and 
ammunition. In addition to this, there is - 
the evidence of three accomplices. My 
learned brother has fully dealt with that 
evidence and it is not necessary for me 
to say anything more with regard to it. 
All the learned Advocates who have 
appeared on behalf of the various appel- 
lants have asked us to hold, first, that the 
confessions were not admissible in evidence 
at all and. secondly, they were not true. 
With regard to thetr admissibility, . the 
learned Deputy Legal Remembrancer has 
pointed out that the térm “voluntary” is 
wider in meaning than the terms of s. 24, 
Evidence Act. He has then argued) that 
the true position is this. ,Ifit appears to 
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the Courte that *s. 24 applies, the confession 
must be excluded affd there is an end 


of it." On the other hand, when once it 


is admitted into evidence, the defence 
must definitely prove that it was not 
voluntary in the wider sense of the term 
before the Court can be asked to refuse 
to believe it. In my opinion, the second 
. proposition is too broadly stated. If a 
confession is not voluntsry in the wider 
sense of the term, ex hypothesi the person 
who made it did not do so from any desire 
to tell the truth. This fact in itself 
introduces an element of suspicion. In such 
circumstances if facts are proved which 
suggest that an inducement of some kind, 
although outside the terms of s. 24, was 
in fact given, the Court may well refuse 
to accept the confession as true. 

Applying these considerations to the 
confessions which are now before us, the 
learned Deputy Legal Remembrancer first 
contended that even if we accept the 
allegations made by the various appel- 
lants in their examination by the Magis- 
trate as true, the confessions would 
not be excluded under the strict terms of 
s. 24. This argument clearly would not 
apply to the case of every appellant. 
Hari Narain says that he was promised 
that he would be released. Shibendra says 
that he was told that he would be made 
an approver. Satyendra refers to some 
inducements the precise nature of which 
has not been specified. Romesh refers to 
a statement which could be interpreted as 
a promise that he would be let off. Lal 
Chand and Nagendra do not state the 
exact reasons which led them to make their 
confessions. Purnendu says that in addi- 
tion to other threats he was told that if he 
-did not confess he would be sentencdd to 
undergo solitary confinement. In fact the 
only two appellants who did not make any 
very clear statement were Biroo and 
Shubal who said that after having been 
beaten in order to extract statements from 
them they were threatened with another 
beating in the event of their refusal to 
confess before another Magistrate. In the 
result they made their statements out of 
fear. In my opinion, it is chiefly a matter 
of academic interest to discuss whether in 
such circumstunces these confessions would 
be inadmissible in*evidence or admissible 
but practically worthless. Unless we are 
satisfied that they are voluntary in the or- 
dinary sense of the term we should not be 
prepared to attach any weight to them. 

The appellgnts make allegations and 
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suggestions to the effect: (1) thet they were 
subjected to ill-Lreatment and that improper 
inducements or threats were held out and . 
(2) that the confessions were in fact false; 
the Police wrote them all out on paper and 
compelled the appellants to learn them by 
heart and repeat as much of them us they 
could remember to the Magistrate; and (8) 
that*the revolvers and the ammunition 
were all planted in the places where they 
were found by the Police themselves. It 
is quéte obvious that their confessions 
though involuntary, may yet be true: but 
in the present case the contention of the 
defence is that they were not only involun- 
tary but also false. We have no hesita- 
tion whatever in rejecting the story of 
tutoring. It is entirely opposed to the 


real facts. What it implies is this: that 
the Police themselves manufactured an 
entirely imaginary case, that they had 


everything cut and dried, but statements 
were written out in order that persons 
might be induced to learn them by heart 
and that ammunition and arms were con- 
cealed and scattered in various paris of the 
town. It seems hardly necessary to say 
that this is a most fantastic suggestion. The 
plain fact of the matter is that the Police 
were working inthe dark and were not in 
a position to engineer a case on this scale. 
They knew of the existence of the Jugantar 
Party. They were also aware that there 
had been a good many thefts of arms 
during the past few months in the town of 
Rangpore. Butapart from that, their 
knowledge was so scanty that when they 
meade the first arrest, that of Purnendu, 
they were not in a position to send him 
up for trial on any charge at all but were 
compelled to arrest him under the provi- 
sions of the Bengal Criminal Law Amend- 
ment Act. 

It was only asa result of the statements 
made by him and other persons arrested, 
that the Police were able to collect materials 
such as would justify them in making a 
specific charge. No facts whatever have 
been proved which suggest that the arms 
and the ammunition were planted. The 
confessions themselves are full and coherent 
statements and we havenot peen able to 
find in them anything which reflects the 
mind of some person other than the maker 
They donot suggest that they were mere 
repelitions of false stories which had been 
committed to memory. Some statements 
cannot possibly have been due to tutoring 
by the Police. Jn particular I may refer 
io a statement made by Subal : 
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“After Biroo’s arrest I told Lal Chand, ‘People 
say that 7 révolvers have been imporfed to Rang- 
purand the Saheb recovered all of them after 
sound beating.’ Whereupon he said ‘we have con- 
nections with Calcutta—If we send intimation there 
revolvers are despatched,” 

It appears to me incredible that any 
Police “Officer would have tutored anybody 
to make a statement of this kind. We 
have, therefore, no hesitation in rejgcting 
the suggestion that these confessions were 
not spontaneous but were mere repetitions 
of statements dictated by the Police. When 
the accused persuns are capable of making 
one false suggestion, they are equally 
capable of making another, and it would 
be impossible to accept theiz allegations of 
beating without proof. There is no evidence 
of any such thing. None of them had any 
marks of beating on their persons. Before 
they made their confessions proper warnings 
were given tothem and they had ample 
time for reflection. They never made any 
allegation that they had been beaten. They 
were produced before the Magistrate on 
several occasions merely in order that the 
Police might get a further remand. On 
none of these occasions did they make any 
complaint or retract their confessions. It 
was only when the Police Officers were 
cross-examined at the trial itself that it 
became apparent that these allegations 
would be made. In such circumstances we 
cannot accept the bare statements of the 
appellants themselves and it is, therefore, 
necessary to examine the evidence in detail 
to see whether any facts have been proved 
which would support an inference that 
particular confessions were not voluntary. 
(After discussing the evidence concern- 
ing each accused His Lordship came to the 
conclusicn that the confession made by 
each was voluntary and was corroborated 
by recovery of arms and ammunition.) 


D. Order accordingly. 
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A mortgagee ın possession of property cannot 
claim adverse possessiqg as against the real owners 
under an invalid sale to him by fact of hig posses- 
sion as mortgagee. Lachhman Singh v Nawab, 160 
Ind. Gas, 557, affirmed. j 

L. P. A. against a judgment of Mr. Justice 
Din Mohammad, daled May 4, 1935, revers- 
ing that of the District Judge, Amritsar, 
dated August 29, 1934, which reversed that of 
tne Subordinate Judge, Fourth Class, Amrit-, 
gar, dated June 9, 1934. . 

Mr, Charanjiva Lal Aggarwal, for the Ap- 
pellants. l 

Mr. Azim Ullah, for the Resdondents. 

Addison, J.—Yaru Khan mortgaged with 
possession in 1911, 27 kanals1 marla of 
land to Suba Singh. In 1916 he mortgaged 
23 kanals dò marlas of land to Miban 
Singh. He then died and was succeeded 
by his major.son Saraj, his minor son 
Nawab, and two minor grandsons Waras 
and Ghulam Hussain. On September 20, 
1919, Sarej, acting for himself and as 
guardian of these minors, sold 61 kanals 5 
marlas of land, including the property in 
suit, to the two mortgagees and one Chet 
Singh. A mutation was entered in the 
revenue papers, but sanction was only given 
by the Revenue Authorities as regards the 
one-third share of Saraj on the ground that 
the others were minors whose land he could 
not sell. There was a partition on May 23, 
1929, and the property in suit fell to the 
share of the minors. Thereupon Suba Singh, 
the two sons of Mihan Singh, and the four 
sons of Chet Singh, on January 4, 1933, in- 
stituted a suit for a declaration that they 
were owners of the land which had -been 
wrongly mutated in the names of the minors. 
The suit was dismissed by the Subordinate 
Judge but on appeal was decreed by the 
District Judge. A second wppeal to this 
Court was accepted and the suit dismissed. 
Against this decision this Letiers Patent 
Appeale has been referred by the plaint- 
iffs. 

It is quite clear that no possession follow- 
ed under the sale-deed, the mortgagees be- 
ing already in possession. In these circum- 
stances we do not think that there was or 
could be adverse possession by the vendees 
against the minors. For this reason the de- 
cision of the Single Judge must be held to 
be correct and we dismiss this appeal, but 
make no order as to costs in it. 

D. © Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), s. 17— 
Choice under, when can be utilised—Sonthal Par- 
ganas Settlement Regulation (III of 1872), ss. 5, 
5-A—S. 17, Civil Procedure Code, if extends to 
Courts established under Bengal, Agra and Assom 
Civil Courts Act—‘Trial’ in Sonthal Parganas 
Justice Regulation (V of 1893), s. 10—Meaning 
of—Phrase ‘Civil Court established under Bengal, 
Agra and Assam Civil Courts Act’ in s. 5-A, 
Sonthal Parganas Settlement Regulation—Signific- 
ance of—Setilement Officer, when can transfer suit 
—Suit filed in his Court~Power to transfer to 
Civil Court. 

The choice given by s. 17, Civil Procedure Code, 
can be utilised only if the Oode applies to both 
the Courts. Raja Setrucherla Ramabhadraju v. 
Maharaja of Jeypore (1), relied on, 

The Code including s. 17 is undoubtedly in 
force in the Bhagalpur District, and consequently 
its operation extends also to the Courts establish- 
ed in the Sonthal Parganas under the Bengal, Agra 
and Assam Civil Courts Act. 

The provision in s, 10 of the Sonthal Parganas 
Justice Regulation that “trial” of suits is to be 
“regulated” by the Code includes all the essential 
matters governing the hearing of a cause, includ- 
ing the preliminary matter of the competence of the 
Court to entertain it. The Code, therefore, supplies, 
not only what may be called procedural rules, but 
also the rules governing jurisdiction, 

The expression “Civil Court established under 
the Bengal, Agra and Assam Civil Courts Act, 
1887" as used in sub-s. (1), s. 5-A of the Son- 
thal Parganas Settlement Regulation must includea 
Court established under the Civil Courts Act out- 
side the Sonthal Parganas; as it is the only law 
which has been invoked to deprive such a Court 
of the jurisdiction which it might have under the 
Code of. Civil Procedure to try a suit relating to 
land in the Sonthal Parganas during the pendeacy 
of the settlement. It follows that a Court establish- 
ed outside that district must come within the ambit 
of the same expression as used in sub-s, (1), s. 5-A. 
In other words, the latter sub-section is calculated to 
remove the ban impcsed by the former sub section. 

The language of the statute empowers the Settle- 
ment Officer to transfer the case to a competent 
Civil Court established under the Civil Courts Act, 
and the Gourt of the Subordinate Judge at Gaya 
is certainly such a Court. It is true that tnat 
Court is not subordinate to the Settlement Officer 
and may not be bound to obey his order. But 
this is a mere matter of comity between the two 
Courts and cannot affect the jurisdiction of the 
Subordinate Judge. 

A suit instituted in a@ettlement Officar’s Court 
can be transferred to a Civil Court if that Court 
would have had the qmpctency to try it but for 
the passing of s.5 of the Sunthal Parganas Settle- 
ment Regulation. : 

Messrs. A. M. Dunney and W. Wallach, 
for the Appellang. 
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Messrs. L. De Gruyther and M. H. Rashid, 
for the Respondents. 

Sir Shadi Lal—The suit, out of which 
this appeal arises, was instituted in the 
Court of the Settlement Officer of the 
Sonthal Parganas, lo enforce two mort- 
gages comprising landed property, the 
major portion of which was situated in 
Sonthal Parganas, and the remainder in 
the Gaya district. The plaintiffs, who were 
the mortgagees, submitted with their 
plaint an application to the Settlement 
Officer” asking him to transfer the suit for 
trial to the Court of the Subordinate Judge 
at Gaya; and this application was granted 
by him. When the case came on for 
hearing before the Subordinate Judge, 
the defendants challenged his jurisdiction 
to entertain the suit; but their objection 
was overruled, not only by the trial Judge, 
but also by the High Court at Patna to 
whom the case was taken on revision. 


-From the judgment delivered by the High 


Court, this appeal has, by special leave, 
been brought by one of the defendants; 
and the question of jurisdiction has again 
been debated by the learned Counsel for 
the parties. f 

The Sonthal Parganas, which originally 
formed part of the Presidency of Bengal 
and are now included in the province of 
Bihar and Orissa, were considered to be 
a backward tract; and it was, therefore, 
deemed expedient that that territory should 
be governed, not by the general laws and 
regulations in force in the Presidency, 
but by such laws as may be specially 
enacted for, or extended to it. To carry 
out this object a statute entitled the 
Sonthal Parganas Act, XX XVII of 1855, was 
passed: by the Governor General of India 
in Council, providing, inter alia, for. the 
administration of civil and criminal justice 
by the officer or officers, under whose 
superintendence and jurisdiction the dis- 
trict of Sonthal Parganas was placed. The 
law as enacted by that statute was sub- 
sequently amended and supplemented by 
various Acis snd Regulations, but their 
‘Lordships consider it unnecessary to enter 
upon au examination of the history of the 
legislation governing the constitution gf 
the Courts established for the 4dministra- 
tion of civil justice in the district, or df 
the laws to be followed by them. Their 
Lordships will deal only with the law 
which has a direct bearing upon the 
question of jurisdiction raised by the ap- 
peal. . . 
It may be mentioned at the outset that 
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at the time of the institution of the suit 
a setilement was being made f tLe dis- 
trict cf Sonthal Parganas; end, as the 
| plaiatiits scught to enforce their claim by 
a saie of the morigaged property includ- 
ing the laud situated in tuat district, they 
tiled their plaint before tLe officer making 
the settlement. Ths was done in com- 
pliance with s. 5, Sonthal Parganas Settle- 
ment Regulation UL of 1872, which, əs re- 
enacted in a modified form by the Sonthal 
Parganas Settlement (Amendment) Regula- 
tion HI of 1908, reads as follows: 


+ x 


' «5 —(1) “From the date on which, under s. 9, the 


Lieutenant-Governor declares, by a notification in 
the Calcutta Gazette, that a settlement shall be 
made of the whole or any part of the -Sonthal 


Parganas, until- the date on which such settlement: 


is declared by a like- notification, to have been 
completed, no suit. shall lie in any Civil Court, 
established under the Bengal, Agra and Assam Civil 
Courts Act, 1887, in regard tc—(a) any land or 
ány- interest in, ‘or arising out of land, or (b) the 
tent or profits of any land, or 40) any village 
headship or other cffice connected with any land, 
in the area covered by..such first-mentioned notifi- 
cation; ner shall any Civil Ccurt proceed ‘with the 
hearing of any such suit which may be pending 
before it, I 

i; (2) Between the detes referred to in sub-s. (1), 
all suits of the nature therein desciibed shall be 
filed befoie cr transferred tó an Officer appointed 
by the Lieuatenant-Gevernor under s. 2, touthal 
Varganas Act, 1695, or s. 10 of this egulation, 
according as ths Lieutenant-Governor may from 
time to time direct, und such officer shal: hear 
and, even though during the hearing the settlement 
thay be declared to have been c:mpteted, determine 


them.” 
: Jt must be obseived that the Civil 
Courts referred to in sub-s. (1) were 


competent to hear all civil suits in which 
the matter in dispute exceeded Rs. 1,000 
im value; but they were deprived of their 
jurisdiction in respect of the suits relating 
to- lends in the Sonthal Parganas pending 
the completion, oë the settiement. Such 
suits were, as enacted by sub-section (2), 
to be heard and determined by an officer 
appointed under s. 2, Sonthal Parganas 
-Act, 1855, or by an officer appointed 
under s. 10 of the Regulation to make 
the settlement. 


- The officer thus invested with special 
‘jurisdiction ` may, ‘however, ‘consider it 
desirable that a suit of -ihe description 
‘mentioned in-sub-s. (1) shovld be tried 
‘by an ordinary civil Court; and he has, 
‘therefore, been authorised to transfer it 
to such Court for trial. This authority is 
‘conferred by s. 5-A, which, solar as is 
‘material to the question befcie their 
‘Lordships, isin these terms: 

“3-4—(1) Notwithstanding anything contained in 
8, 5, whenever it appears to, any citcer empowered 
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thereby to try any such suit to be jyst and ex- 
pedieut that the suit or any issue arising therein 
should be tried by a Civil Uvursestablished under 
the Bengal, Agia and Sssam Civil Courts Act, 
1837, which bus fur that section would haye had 
jurisdiction to tey the suit, he may, either on the 
prayer (Ë the parties or of his- own motion but 
subject to the fontrcl of the officeiseto whom he 
is subordinate, make a certificate to that effect and 
transier the record, if any, to such Court. 

12) On receipt of any such certificate and on 
payment of such court-tees as would have been 
payabl if the suit had been originally filed in such 
Gourt Uf the said fees have not already been paid), 
the Court shall proceed to hear and detzimine such 
suit or issue as if the suit had been original'y in- 
stituted therein.” 


It wes in’exercise of the power con- 
ferred by sub-s. (1) of s. 5-A that the 
Settlement Officer, before whcm this suit 
was filed, recorded a certificate to the 
effect that it appeared to him just and 
expedient that it should be tried by a 
competent Civil Court in the- Gaya dis- 
trict, and sent the record of the case to 
the District Judge, Gaya, who transferred 
it to the Subordirate Judge of that dis- 
trict. ‘nere cum be no doubt, and indeed 
it is not disputed, thet the Settlement 
Officer was entitled to make an order that 
the suit should be heard, nos by him, but 
by a competent Civil Court. The ruleto 
determine tne Civil Court competent totry 1b 
is leid dowa in the sub-section - itself. 
That Court must satisfy two conditions : 
(1) it must be a Civil Court established 
under the Bengal, Agra and Assam Civil 
Courts Act, 1887 (which may be con- 
veniently referred to hereinafler as the 
Civil Courts Act); and (2) it must be a 
Court, which, but for s. 5 of the Regula- 
tion, would have had jurisdiction to try 
the suit. lt is argued for the appellant 
that both these conditions are satistied by 
the Court of the Subordinate Judge estab- 
lished under the Civil Courts Act within 
the Sonthal Parganas, but not by any 
Court e established outside that district. The 
first part of this argument is unassailable, 
but the second part, which seeks to deny 
the jurisdiction of the Gaya Court, cannot 
be accepted. It is beyond dispute that 
the Court of the Subordinate Judge at 
Gaya has been established under the Civil 
Courts Act, and the crucial question is 
whether that Court fulfils the second. condi- 
tion. 

Now, tke mortgage deeds include, as 
already stated, land& situated, not only 
in the Sonthal Parganas, but also in the 
Gaya District. What i$ the ordinary rule 
for determining the Court which can take 
cognizance of a suit for immovable pro- 
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perty situafed within the local limits of 
two or moe trfbunals? The answer is 
furnished’ by s. 17, Civil Procedure Code, 
Act V ‘of 1908, which provides that where 
a suit is to obtain relief regpecting im- 
movable properly situate within the juris- 
diction of different Courts, ihe suit may 
be instituted in eny Court within the 
local limits of whose jurisdiction any 
portion of the property is situate. The, 
plaintiffs maintain that, es a portion “of 
the mortgaged property was situate in 
the district of Gaya, they could, in the 
absence of s. 5 of the Sonthal Parganas 
Settlement Regulation, institute their suit 
in the Court of the Subordinate Judge 
at Gaya, and were not bound to instituto 
it in the Court cf the Subordinate Judge 
in the Sonthal Parganas. But, as laid down 
in Raja Setrucherla Ramabhadraju v. 
Maharaja of Jeypore (1), the choice given 
by s. 17 can be utilised only if the Code 
applies to both the Cour.s. It is incon- 
trovertible that the whole of the Code is 
applicable to the Gaya Court, but it is 
urged that the section in question has 
not been extended to ihe Court of tke 
Subordinate Judge in the Sonthal Per- 
ganas. it is necessary to consider whe- 
ther there is eny justification for this con- 
tention. . 

The learned Counsel for the appellant 
argues that the Sonthal Parganas 
Act XXXVII of 1855, which removed the 
district of the Sonthal Parganas from the 
operation of the general laws and regula- 
tions governing the Presidency of Bengal, 
specified only certain laws which were 
extended to ihat district, and that s. 17 
or ils predecessor is not to be found in 
that list. It is irue that that statute 
prvoided a complete Code of the laws. 
which then governed the district, but it 
did not prevent an addition to that dist 
of other laws specially made applicable to 
the territory thereafter. Now, the Sonthal 
Parganas Justice Regulation V of 1893, 
introduced important changes in the law. 
relating to the administration of justice 
in that district. It added to the special 
Courts already existing therein a new class 
of Courts, namely, the Court of the Dis- 
trict Judge and the Courts of Subordinate 
Judges which were established under the 
Civil Courts Act, and gaxpressly provided 
by s. 10 that the trial of the suits in 


e . 

(1) 46 I A 151; 51 Ind. Cas, 185; AI R 1919 P C 150; 
42 Mad.813:17 AL J 694; 37 ML J 11; (1919) M W 
N 502; 26 M LT 127; 21 Bom. LR 914; 30 UL J 
209; 23 O W N 1033; 10 L W 362 (P, ©). 
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those Cour{s should be regulated by th? ` 


Code of Civil Procedure as for the tim? 
being ın force in the Bhagalpur disiria. 
‘The Code including s. 17 is undoubtedly 
in forcs in the Bnagalpur district, end 
consequently its operation extends also t3 
the Gourts established in the Sonthal Par- 
ganas under the Civil Courts Ac:. 

It ig, however, said that only that por- 
tion of the Code, which regulates the trial 
of suits, has been extended to the Sonthal 
Pargangs, end that the word “trial” does 
not include jurisdiction to take cognizance 
of the suit. There is in the opinion of 
their Lordships n> foundation for this 
argument. In their view the provision that 
“trial” of suits is to be “regulated” by 
the Code includes all the essential matters 
governing the hearing of a cause, in- 
cluding the preliminary matier of the 
compatence of the Court 10 entertain it. 
The Code, therefore, supplies, not only 
what may be called procedural rules, but 
also the rules governing jurisdiction. It 
follows that s. 17 is appliczble to the 
Court of the Subordinate Judge in the 
Sonthal Parganas. as well as tothe Court 
2t Gaya; and, if s. 5 ofthe Regulation 
had not been enacted, the plain‘itfs could 
heave instituted this suit in the Gaya Court, 
and that Court would have been competent 
to try it. Both the conditions necessary 
for the exercise of the power of transfer 
conferred upon the Settlement Officer have, 
therefore, been satisfied. 

The argument is then advanced that it 
was not contemplated by the legislature 
that suits relating to lands in the district 
of Sonthal Parganes, while under settle- 
ment, should be heard and determined 
by a Civil Court established outside that 
district. The intention of the legislature 
must be gathered from the language used 
by it, and the expression “a Civil Court 
established under the Bengal, Agra and 
Assam Civil Courts Act, 1887" is wide 
enough to include a Civil Court establish- 
ed in the district of Gaya. The Court, 
in which the suit is now pending, was 
established under that Act, and there is 
nothing in the language of s. 5-A of the 
Regulation to show that that Coyrt was 
excluded from its operation. Moreover, 
the phrase “Civil Gouri established under 
the Bengal, Agra and Assam Civil Courts 
Act, 1887” is used, not only in sub-s. (1), 
s. 5-A; but also in sub-s. (1), s. 5: and 
it should have the same meaning in both 
the sub-sections. It cannot be disputed 
that that expression,°as used in sub-s, Ur 
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8. 5 must include a Court gstablished 
under the Civil Couris Act outside 
the Sonthal Parganas; as it is the only 
law which has been invoked to deprive 
such a Court of the jurisdiction which it 
might, have under the Code of Civil Pro- 
cedure io try a suit relating to land in 
the Sonthal Parganas during the pendency 
of the settlement. It follows that a Court 
established outside that district must come 
within the ambit of the same expression 
as used in sub-s. (1), s. 5-A. Ip other 
words, the latter sub-section is calculated 
to remove the ban imposed by the former 
sub-section. 

Lastly, it is contended that, even if 
the Settlement Officer had restored the 
jurisdiction of the Subordinate Judge at 
Gaya by making a certificate under s. 5-A, 
sub-s. (1), he had no authority to make an 
order binding upon the Subordinate Judge, 
who was in no way subordinate to him. 
But the language of the statute empowers 
the Settlement Officer to transfer the case 
to a competent Civil Court established 
under the Civil Courts Act, and the Court 
of the Subordinate Judge at Gaya is 
certainly such a Court. It is true that 
that Uourt is not subordinate to the Settle- 
ment Officer and may not be bound to 
obey his order. But this is a mere matter 
of comity between the two Courts and 
cannot affect the jurisdiction of the Sub- 
ordinate Judge. If the Gaya Court had 
refused to receive the plaint, the plaintiffs 
could have moved the High Court, to which 
it was subordinate, to direct it, under s. 22 
read with s. 23, Civil Procedure Code, to 
entertain the suit. The fact, however, re- 
mains that the Subordinate Judge of Gaya 
has received the plaint, end in their 
Lordships’ opinion he has jurisdiction to 
hear and determine the suit. For the 
foregoing reason their Lordships concur in 
the conclusion reached by the High Court. 
They will, therefore, humbly advise His 
Majesty that the appeal should be dis- 
missed with costs. 

N. Appeal dismissed. 

Solicitors for the Appellant:— Messrs. 
Watkins & Hunter. 

« Solicilgzs for the Respondents:~Messrs. 
Nehra & Co, 
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PESHAWAR JUDICIAL GQMNIS- 
SIONER’S COURT _ 
First Civil Appeal Nos. 193-60 of 1935 
* February 8, 1936 
Hamiwton, J. C. AND Mtr AnamaD, 
A.J.Q 


CHELA RAM—PLAINTIFF—APPE LLANT 
VETSUS 
Lala GANGA BISHAN AND otunes— 


. DEFENDANTS— RESPONDENTS | 

Custom (N-W. F. P.)—Partition—Peshawar Dis- 
trict—Father karta of family—Son, if can ask for 
partition of co-parcenary property—Whether can 
ask for rendition of accounts or removal of father 
from managership—Member of co-parcenary, if 
entitled to joint possession—Practice—Courts cannot 
create law. h 

In the Peshawar District, when the karta is the 
father, the son cannot claim the partition of the co- 
parcenary property and merely because he cannot 
claim. partition, he cannot ask for rendition of 
accounts or for the removal of the father from 
managership. : 

Every member of the co-parcenary is entitled to 
joint possession. 

Court can only administer law but they cannot 
create it. g 

F. ©. A. from an order of the Senior 
Sub-Judge, Peshawar, dated May 2, 1935. 


Mr. Charanjit Lal, for the Appel- 
lant. 
Messrs. Hukam Chand and K. Abdul 


Wahab, for the Respoadents. 
Mir Ahmad, A. J. C.—The following 

pedigree table shows the relationship bet- 

ween the parties to this case. i 


L. SHANKAR DAS 


Ist wife = L. Ganga Bishan=2nd wife 
Musammat Goman Musammat Rano 





i b | 
Facit Chand Chellaram, Hans Raj Unmarried 


alias plaintiff defendant daughter, 
Mela Ram, No. 3. 


. defendant 


The relations between Lala Ganga Bishan 
and,his first wife and her children_be- 
came strained during the lifetime of Lala 
Shanker Das. Lala Ganga Bishan took a 
second wife and Lala Shankar Das continued 
to maintain his first wife and her children. 
After the death of Lala Shankar Das the 
position became worse and civil and crimi- 
nal litigation took plece between the sons 
and their father. {t culminated with the 
present suit which was filed by Chelaram ` 
against his father Genga Bishan, his 
brother Faqir Chased and his step-brother 
Hans Raj: a ee 

(1) for partition ef the joint family 
property, or for the grant of joint posses- 
sion of the property belonging to the 
family; (2) for rendition of accounts of the 
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. 


1936 : 


income of* The 


‘family, property from the 
date of taking 


over charge by the father; 

end (3) for the removal of the father from 
managership of the property apd the ap- 
pointment of ’a Receiver. 

It was not denied by the defence that 
there was aco-parcenary consisting of the 
father and the sons. The principal plea 
‘taken was that a son could not claim 
partitica during the lifetime of his father, 
It was also urged that he could not ask 
for rendition of accounts, or for the re- 
moval of the father from the position of a 
karta. As regards joint possession, the 
father urged that he was entitled to keep 
the physical possession of the property and 
therefore joint possession had no meaning. 
He: did not categorically edmit that the 
plaintiff was in joint possession with him. 
The learned trial Judge found all the 
three points in favour of the father and 
dismissed the suit. Chelaram has come up 
on appeal to this Court. 


It is an admitted principle of Mitak- 
shara that a son can claim partition with 
his father because he gets his share by 
birth and not through the father. It is not 
denied by the parties to be the correct 
reading of Hindu Law, but itis urged by 
the defence that so far as the Punjab and 
N.-W. F. Province are concerned, 
right of claiming partition has been ab- 
rogated by custom. Jn support of this 
allegation Counsel) for the respondents has 
referred to the consistent view of the 
highest Court in the Punjab to that effect 
from Thakuri v. Ganda Mal (1) to Kishen 
Kishore v. Commissiunzr of Income-tax 
(2). An examination of the authorities 
shows that the view was based on the Pun- 
jab Civil Code, s. 9, para. 7, which lays down 
this. restriction Counsel pointed out that the 
N.-W. F. Province was a part of the 
Punjab up to 1901 and that consequently 
the view of the Punjab was also the law 
in the tract which is now constituted by 
the Province. He also referred to an 
unpublished ruling of this Court in 
Kishandas, etc. v. Rattan Chand Duni 
Chand Civil Revn. No. 309 of 1928, de- 
livered by Sir Hugh Fraser, J. C., in which 
the Judge remarked that the doctrine was 
axiomatic in the Frontier Province and the 
Punjab, and that he had never heard of 
a son having claimgd partition with his 
father during his not inconsiderable ex- 


(1) 78 PR 1879. 
(2) A I R1933 Lah, 
Lah, 255; 34 P L R360, 
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perience. Counsel for the appellant has 
Yeplied that there are no instances which 
may lead to the conclusion that this was 
the custom and the mere fect that the 
sons have not claimed partition would not 
logically lead to the result that the sons 
have not got the right iodo so. In our 
opinign the matter is concluded by the 
fact that this custom is laid down in 
Lorimer's Customary Law of Peshawar 
District which was compiled in 1899. In 
the chapter relating to Hindus there is s. 11 
which deals with partition and the follow- 
ing excerpt from it is relevant to the in- 
quiry before us: 

“Theoretically each sharer in joint family proper- 
ty may upon any time demand and obtain a parti- 
tion, but no instance’ is known to have occurred 
in the Peshawar District of a partition in the 
lifetime of the father except by his consent. It 
may, therefore, be stated that according to custom 
a son cannot obtain partition as ofright during 
the lifetime ofhis father.............. Ths question of 
how many shares a father may reserve to himself 
at partition is not known to have ever arisen in 
Peshawar, probably because partitions during the 
father’s lifetime do not take place except with the 
father's consent, as noted above.” 

Now this record of custom (Lorimer’s 
Customary Law) has already been con- 
sidered by their Lordships of the Privy 
Councilin an appeal which went from this 
Court and has been decided as Privy Coun- 
cil Appeal No. 84 of 1927 Vaishnudtttt v. 
Rameshari, 113 Ind. Cas. 1 (3). We may 
usefully reproduce the portion of the judg- 
ment of their Lordships which deals with 
the legal effect of the customary code; 

“Having regard to the conditions existing in this 
part of India, both the lower Courts erred, in their 
Lordships’ opinion, in disregarding the unrebutted 
evidence of custom which was. given by the plaint- 
iff as to herright to succeed to her mother s share 
because it was unsupported by instances. Section 
97 of N-W. F. Regulation VII of 1901, which cor- 
responds with s. 5, Punjab Laws Act, 1872, is as 


ete ination regarding inheritance, special prop- 
erty of females, betrothal, marriage, dower, adop- 
tion guardianship, minority, bastardy, family rela- 
tions wills, legacies, | gilts, partition, or any re- 
ligious asage or institution, the rules cf decision 
shall be : (a Any custom of any body or class of 
persons which is not contrary to justice, equity and 
good conscience, and has not been declared to be 
void by any competent authority ; (b) The Muham- 
madan Law, in cases where the parties are Muham- 
madans and the Hindu Law, in cases e where thu 
parties are Hindus, except in so far as such aw, 
hus been altered or abolished by, legislativo a 
ment, or is opposed to tne provisions of this Act, 
or hos been modified by any such custom as is re- 
ferred to in the preceding clause of this section. 3 
Now it has been laid down by Robertson, J., int 


Gas. 1; AIR 1928 P C 294; 10 Lab- 
ga ha I miar; 09 P L R651; 55 ML J146; 28 L, 
W 908; 490 LJ 38; (1929) M WN5 PO). 
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. kd 

Dayaram v. Sohel Singh (1), at p. 390* in a passage 
approved by this Board in Abdul Hossain Khan v. 
Bibi Sona Dero (5), under the corresponding s. 5, 
Punjab Laws Act, 1872, that that section raises no 
presumption that parties are to be governed by 
custom „rather than by their personal law, and that 
the personal law of the parties must be applied 
unless the custom is proved. It may seem at first 
sight that this view of the section gives no effect 
to cl. (a) which requires the succession to Be gov- 
erned by any custom applicable to the parties con- 
cerned, und that the law would he the same if this 
clause had been omitted. In a sense, this may be 
so, but their Lordships are of opinion th#t in put- 
ting custom inthe fore-front, asthe rule of succes- 
sion, whilst leaving the particular custom to be 
established as it necessarily must be, the Legisla- 
ture intended to recognize the fact that in this part 
of India inheritance and the other matters men- 
tioned in the section are largely regulated by a 
variety of customs which depart from the ordinary 
rules of Hindu and Muhammadan Law. 

In these circumstances it has been rightly held 
in the Lahore Court in the case above-mentioned 
that, where a custom is alleged, a duty is imposed 
on the Courts to endeavour to ascertain the existence 
and nature of that custom; andthe Local Govern- 
ment has come to their assistance by establishing 
.8 riwaj-i-am or record of custom in the different 
parts of the Punjab, including the North-West 
Frontier Province which was formerly included in it. 
It has been neld by this Board that the rjwaj-i- 
am is apublic record prepared by a public officer 
in discharge of his duties and under Government 
rules, that it is clearly admissible in evidence to 
prove the facts entered therein subject to rebuttal ; 
and that the statements therein may be accepted 
even if unsupported by instances: Beg v Allah Ditta 
(6) at p 97+ and Ahmad Khan v. Channi Bibi (1) at p. 
363i Further, manuals of customary law in accordance 
with riwaj-i-am hive been issued by authority for 
each District, and in their.Lordships’ opinion stand 
on much the same footing as the riwaj-i-am itself as 
evidence of custom.” 

It will he observed that their Lordships 
have held that the custcm laid down in 
this book is by itself to be taken to have 
the force of law and that instances are Not 
necessary for freating it as such. Con- 
sequently we are bound to treat the view 
of custom, which has been given by 
Hindus in 1899, to have the force of law 
jn the Peshawar District, and as the right 
to claim partition has been denied to tke 
son in that statement, we are of opinion 
that the plaintif has no case whatsoever 

(4) 110 PR 1906; 31 P LR 1907; 59 P W R 1907, 

(5) 45 IA 10; 43 Ind. Cas, 306; A IR 1917PC 

181; 45 C 450;12 SL R1ol; 164 L J17;4P L 
W 27; 34 ML J 48; 22 OW N 333; 23 MLT 117; 
a7 © L J&10: 1P L R1918; 20 Bom. LR 528; 12 
S LR104 (PC). 
* (6) 44 I A 89; 38 Ind. Cas. 354; A IR 1918P C 
129; 44 O 749; 45 PR 1917; 12 PW R 1917; 21 
M L T310; 32M LJ 615; 19 Bom. L R 388; 15 A 
LJ 525; 210 WN 842; 260 LJ 175 (P.O). 

(7) 52 IA 379; 91 Ind. Cas, 455; A I R1995P 0 

- 267; 6 Lah. 502; LR 6 APC 199; 3 O WN93; 
30 CW N 506; 50 M LJ 637 (P0). 
“Page of P. R. 1906.— [fid] 9 
TPage of 441. A—| Ed]. 
{Page of 52 I. A.—[Ed]. 
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on appeal. We must, therefore, agree with 
the learned trial Judge thattin the Peshawar 
District that a son cannot claim partition 
of the co-partenary properly when the karta 
is his father. 

Next arises the question whether the 
plaintiff should be awarded joint posses- 
sion, which he claims as an alternative to. 
-pantition. Undoubtedly every member of 
a co-parcenary is entitled to joint posses- 
sion. But we have no doubt whatscever 
that the plaintiff is elready in joint pos- 
session. Itis admitted before us on be- 
half of the respondent that the plaintiff 
and his brother Fakir Chand are in pos- 
session of two residential houses belonging 
to the co-parcenary. Counsel for the res- 
pondent has pointed out that the remain- 
ing property consists of buildings which 
have been rented out to tenants and iHe 
meome is received by the father as a 
karta, and he has argued that in the 
circumstances the plaintiff cannot get any 
physical possession even if he were in joint 
possesssion with the other co-parceners. 
We agree with the learned Counsel for the 
respondent that the plaintiff as a co par- 
cener is already in joint possession with 
his father and therefore there is no neces- 
sity for a decree to be granted to him 
for joint possession. Whether he can share 
the income or control the disposition of the 
property is a different matter, and he can, 
if he is so advised and has any legal 
rights, take such steps as may be neces- 
sary for him for protecting his rights. We 
think we should, however, clear the matter 
for the future by granting him a declara- 
tion thet he is in joint possession with his 
brothers and father of the property which 
bélongs to the co-parcenary, end we may 
note that Counsel for the respondent has no 
objection to our doing so. 

Learned Counsel for the appellant has 
Jaid stress on the point that the only 
right which a Hindu son possesses of con- 
trolling his father’s action as a karta 
is to claim partition, and has complained 
that in the absence of such a right the 
father, as in this case, can do what he 
likes with the properly and could dispose 
of the whole of it before he dies, so that 
the co-parcenary may be left without any 
assets in the end. He, therefore, empha- 
sized his demand for rendition of accounts 
and for the appointment of a Receiver by 
the removal of the karta. We realize 
that possibly the situation created by this 
eustom has taken away most of the power 
which the co-parcener son has-of checking 
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ihe arbitrariness of his father in the matter 
of dispos2l of the family préperty and its 
income, for such safeguards as suits to 
set aside transfers on the grounds that 
“the father has contracted debts for an im- 
moral purpose,.etc., give insufficient pro- 
tection to a co-parcener son, but we must 
‘point out that this disability is not peculiar, 
to the Peshawar District and is shared by 
all Hindus of the Punjab, and if it is to be 
cured, this can only be done by legisla: 
tion. Courts can only ‘administer the law, 
they cannot create it. The plaintiff has 
not been able to prove any custom al- 
lowing him to ask for accounts and re- 
moval of the karta, and Hindu Law does 
not confer such right on a co-parcener. 
We are of opinion that the plaintif can- 
“not, therefore, ask for rendition of accounts, 
or for the removal of his father from the 
manegership of the property merely be- 
eause hs cannot exercise the right to 
claim partition. For the reasons given 
above we accept the appeal only to this 
extent that we grant the plaintiff a dc- 
laration that he is in joint possession of the 
C)-parcanery property with his brothers and 
father. Tae appellant has otherwise railed 
on account of an unfortunate custom 
which exists in this particular part of the 
country. We, therefore, feel that it would 
be just to direct that the patties bear 
their own costs throughout and order ac- 
cordingly. 
D. Order accordingly. 


pn 


_ PATNA HIGH COURT 

Civ.l Appeal No. 446 of 1933 

February 5, 1936 5 
Wort, J. 

KESHO RAM—DEFENDANT—APPELLANT 
Versus 

RAM LAL SAHU-—PLAINTIFE—RESPONDENT 

Transjer of Property Act (IV of 1882), s. 76 (c) 
—~Agreement between moritgagor,and mortgagee that 
rent to be set off against principal and interest— 
Mortgagee paying Municipal taxes—Sum paid as 
taxes, tf can be set off. 

Where the mortgagee in possession paid the 
Municipal taxes and there was an agreement be- 
tween him und the mortgagor that the rent was to 
be set off against the principal and interest : 

Held, tbat hs was entitled to set off the amount 
paid as taxes in the mortgage accounts, so that 
he could remain in posseion till tha liquidation 
of sum paid as taxes, 5 

CO. A. from appłllate decree“ of the 
District Judg, Gaya, dated September 22, 
_ 1932, 

Mr-Sarju Prasad, for the Appellant. 
“Mr. Rajkishore Prasad, for the Respond- 
ent, - i ar ; 
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Judgment.—Thisis an appeal from the , 
decision of the District Judge in ən action 
for redemption. The only question which 
arises is whether the mortgageee,is én- 
titled to set off certain sums in the moft- 
gage account. The Judge in the. Court 
below has held that on the state of affairs 
as it existed the mortgagee should have 
given up possession of the property which 
was a house on August 9, 1930. It is 
unnecessary to state the very complicated 
facts relating to the matter, and I content 
myself with referring to the fact that the 
mortgagee whois the appellant before this 
Court was a second mortgagee, there having 
been a previous mortgage of the property 
by the proprietor to one Sukni Kuer, 
Sukni Kuers mortgage was paid off, it 
would appear, by the mortgagor respond- 
ent borrowing from the present mort- 
gagee appellant. In those circumstances 
the mortgagee in the Court below con- 
tended that he was entitled to a set off 
in the mortgage account in respect of 
three items amongst others and with these 
three items I am concerned in this case. 

Sukni appears to have sued the mort- 
gagee for rent. I should have stated that one 
of the terms of the mortgage bond in this 
action was that as regards the principal 
and interest the rent of Rs. 45 per month 
should be set of by the mortgagee. The 
rent approximately was something in ex- 
cess of Rs. 500 a year, that is, Rs. 45 
a month and the interest on Rs. 2,000 bor- 
rowed amounted to Rs. 240. We, therefore, 
see that there was 2 balance after the 
interest had been liquidated and this 
balance was to be set off as against the 
principal. The three items mentioned are 
first, costs of the mortgagee who was ulti- 
mately successful in a certain litigation 
‘as regards rent; secondly, the sum of 
money which was advanced by the mort- 
gagee to Ramlal who claimed to be en- 
titled to this property under the will of 
Radhika Debi, his wife. This sum of 
money was advanced for the purpose of 
enabling Ramlal to take out Letters of 
Administration with the will annexed. | 

The third was an item of Rg. 73 od | 

id by the mortgagee in possession for 
Seer taxes. 1 will deal with the items 
in the order reverse to that I have men- 
tioned them. As regards Rs. 73 odd paid 
for municipal texes, there is no question 
that the mortgagee is entitled to set this 
off. The oaly question is whether he is en- 
titled to set offin the account which will 
eventually be taken in an application for 
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mesne profits by the mortgagor or whe- 
ther he should set it off inthe mortgage 
actount; by that I mean whether he was 
entitled to remain in possession for a 
period longer than that decided by the 
learned District Judge in the case. 

The contention of Mr. Sarju Prasad is 

this: that if he (the mortgagee) is entitled 
to set off in the mortgage account as he 
set off the rent, he would be entitled to 
remain in possession longer, exactly what 
period 1 need not at this moment” state. 
I cannot quite see how it is possible in the 
circumstances to decide that ke is enti- 
tled to set this off: having regard to 
the admitted provisions of the mortgage 
bond. where itis only provided that the 
rent of Rs. 45 is to be set off as against 
principal interest. On first - impression 
Icame to the conclusion that the mortgagee 
was not entitled to set off as I have stated 
but when .the argument i3 examined it is 
difficult to meet s. 76, Transfer of Properly 
Act, -is relied. upon in this connection. 
Sub-cl..(c), part 1, s. -76, provides: 
“ “When, during the continuance of the mortgage, 
the mortgagee takes possession of the mortgaged 
property, he must, in absence of a contract to 
the contrary, out of the income of the property, 
pay the Government revenue, all other charges of 
a public nature and all the rent accruing due 
in respect thereof during such possession, and any 
arrears of rent in default of payment of which 
the property may be summarily sold. 


I come to the conclusion on the whole 


that the mortgagee was entitled to set off © 


this Rs. 73 odd in the account, that is to 
say, that he is entitled to remain in pos- 
session until that sum was liquidated. 
Exactly what period that may be will be 
decided by the Court taking*the account. 
As regards the other items, I-am quite 
clearly of the opinion that if the mort- 
gagee likes to advance money to the mort- 
Bagor, he may do so, and there is an im- 
plied contract therefore by the mortgagcr 
` to. Te-pay, but the mortgagee was in no 
sense obliged to advance the money end 
therefore whatever the object of the advance 
was, it cannot possibly be taken into ac- 
count in the mortgage accovn'.. As regards 
the costs of the rent action, I am of the 
game opinion. lf ihe mortgagee was en- 
titled to set off these costs, he will also be 
entitled io set of the costs of any action 
which, eny person. who had nothing what- 
ever to do with the property might have 
brought against him for rent. Itis quite 
clear that, so fer as the rent up to 
May 10,.1924, was concerned, that was 
the date of the deposit when Sukni Kuer 
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was the landlord, and she was entitled to 
rent prima facie as ‘against the mortgagee 
who was hex tenant. The litigation in 
the case before the Court of Appeal ended 
in the mortéagee’s favour, ands as I under- 
stand, partly on the ground that the rent. 
had been paid for the period during which 
Sukni Kuer was liable, and as regards 
the remainder, for that period Sukni Kuer, 
had no title. In my judgment, the learned 
Judge in the Court below was right as 
regards these matters, and his judgment will 
be affirmed subject to the modification 
that as regards Rs. 73 odd paid for muni- 
cipal taxes, the mortgagee will be entitled 
to remain in possession for a period in pro- 
porticn to the amount which will carry in- 


terest. In the circumstances, I think there 
should be no order as to costs of thé 
appeal. | 

D. Decree modified. 


pue 


CALCUTTA HIGH COURT 
Civil Appeal No. 431 of 1934 
May 29, 1935 
Henpseson anD R. C. MITTER, JJ. 
DAKSHINA RANJAN CHOUDHURY 
—DEFENDANT—ÅPPELLANT 
VETSUS 
SURENDRA LAL DAS GUPTA—PLAINTIFF 
— RESPONDENT ott 

Prescription—Period of user after institution of 
suit—Whether can be added—Hasements Act (V 
of 1882), s. 13—Right of way, whether quasi-ease- 
ment. of apparent and continuous nature. ; 

A person is not entitled to add the period of 
user after the institution of the suit, for the pur- 
pose of acquiring by prescription a right of ease- 
ment. Such user isnot peaceable but disputed 
after the institution of the suit. 

Where two tenements are severed, the grantee 
takes by an implied grant all quast-casements of an 
apparent and continuous nature. A right of way 
js not®classed generally amougst quast-easements of 
an apparent and continuous character. It is only 
when there isa formed road that the quast-ease- 
ment can beclassed as one of an apparent and 
continuous nature. a w 

C. A. from appellate order of the 
Additionel Sub-Judge, Chi tagong, dated’ 
June 18, 1934. g 

Messrs. Narendra Kumar Das and Durges 
Prosad Das, for the Appellant. PAN 

Messrs. Chandra Sekhar Sen and Rakinz 
Benode Rakshit, for the Respondent. 

€ 


e 
R. C. Mitter, J.—This appeelis on behalf 
of ihe defendant, and eis directed against 
an order of the Additional Subordinate 
Judge of Chittagong, dated June 18, 1934, 
by which he reversed the judgment and 
decree of the Munsif, First Court, Chitta- 


2? 
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gong, and. eemanded the case to the trial 
Court. The judgment-is not very clear and 
the ordinary portion is ambiguous. 

One Uma Charan Choudhifry and others 
were the owners of a long strip of land 
which is described as Dag No. 792. He 
divided this Dag’ into three portions, the 
eastern portion, middle portion and the 
western portion. On April 27, 1911, he sold 
“the eastern portion to Tara Charan and 
Jogendra. The plaintiff purchased it from 
Tara Charen end Jogendra. The middle 
portion was sold tothe defendant and the 
western one to one Ishan. There are 
measurements given in all these three con- 
veyances, it being stated that the breadth 
of each of these parcels of land is eighteen 
cubits and four fingers. The defendant 
constructed his house and to the east of 
his house there is admittediy a pucca drain 
belonging tothe defendant. The disputed 
lend isa small strip of land north to south 
in length to the immediate east of this 
drain. The plaintiff filed the suit on the 
allegation that this strip of land appertain- 
ed to the land which was sold by Uma 
Charan and others to his vendors Tara 
Charan and Jogendra. He asked for a dec- 
laration of title to this piece of land, for 
confirmation of p:ssession therein, for a dec- 
laration that the defendant had no right 
of way over it, and for a permanent injunc- 
tion restraining him from entering upon 
the land. 

The defendant pleaded that the suit 
land appertained to the parcel of land which 
was sold to him by Uma Charan and others. 
He put forth an alternative plea thai ifthe 
suit land or a portion of it did not be- 
long to him, he got a right of way over 
it, and this right he claimed on three 
grounds. Firstly he says that itis'a way 
of necessity, secondly he has acquired the 
right by prescription, and thirdly there was 
an implied grant to him by Uma Charan 
and others, the common vendors of himself 
end of the vendors of plaintiff. There was 
a Commissioner appointed for a local inves- 
tigation by the Munsif and he submitted 
areport. The learned Munsif could not agree 
with allthe findings of the Commissioner but 
` found that the strip of land 2’ by 16” broad 
immediately to the east of defendant's 
pucca drain, belonged to defendant, and 
the. rest ofthe suit nd belonged to the 
plaintiff. On the alternative defence he 
found that the defendant had established a 
right of way over the portion of the suit 
lad belonging to the plaintiff. 

There was ap appeal by the plaintiff. 


` 
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He contended that the finding of, the learn- 
ed Munsif thata portion of the strip of 
land belonged to the defendant was wrong 
as also the finding of the learned Munsif 
that the defendant had a rght of Way over 
the rest of the land. The defendant filed 
cross-objection and contended that the 
learned Munsif ought to have found that 
the whole of the disputed land belonged to 
him in proprietary right. The learned Sub- 
ordinate Judge was of opinion, that as both 
the parties had attacked the Commissioner's 
report, the Court of first instance ought to 
have appointed another Commissioner for 
local investigation. In this view, of the 
matter he said that for the purposes of de- 
termining the proprietary right to the land 
in suit anew Commissioner ought to be 
appointed. For this purpose he remanded 
the case to the trial Court and directed that 
Court to determine the question of title on 
the evidence already on the record. With 
regard tothe form of this remand order 
the appellant has raised no question nor 
has the respondent attacked the form of the 
remand ue 
With regard to the claim of ease 

the defendant, the Court S Gee 
held that inasmuch asthe suit was insti- 
tuted nineteen years, eleven months and 
twenty-five days from the date when Uma 
Charan andothers sold their Property to 
the defendant and the plaintiff's vendor 
the claim of the defendant to an easement 
based on prescription could not be jus- 
tified. We think that this view of the lower 
Appellate Court is right. During the time 
of Uma Charan and others, if any portion 
of Dag No. 792 was used by them for the 
purposes of going tothe tank, that user 
was in theit character as owners of the 
land. It is only on April 27, 191], thet Uma 
Charan end others divided the lend into 
three parts. It is from this date there coula 
be scope of acquisition of a right of ease- 
ment by prescription. Inasmuch as the suit 
was instituted before the defendant could 
use the strip of land as a Pathway for a 
period of twenty years, we agree with the 
learned Additional Subordinate Judge in 
holding that the claim based on prescrip- 
tion could not be sustained, because the uger 
of the defendant was not for tle requisite 
period. We do not agree in the contentidn 
of Mr. Das that inasmuch as the defendant 
had in fact been using the pathway after 
the institution of the suit, his client is en- 
titled to add the period of user after the 
institution of thesuit, for the purpose of 
acquiring by prescription a right of ease- 
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ment. Such user was not peaceable but 
disputed after the institution of the suit. 
In this view of the matter, as we have al- 
ready said, the claim of the defendant based 
on prescription, cannot stand, 

The learned Additional Subordinate 
Judgehas also found that there could not 
be any claim based.on necessity. He point- 
ed that the disputed strip of land was not 
absolutely necessary for the enjoyment of 
the defendant's land, because he Ias got 
other ways to goto the tank. This finding 
at once demolishes the defendant's claim 
to the pathway asa way of necessity. Mr. 
Das in the end very fairly conceded ihat 
he could not place his case on the basis 
that the disputed strip of land is a way of 
necessity. There remains only the question 
as to whether the defendant can claim a 
right of way over the disputed strip of 
land on the basis of implied grant. In this 
respect the learned Subordinate Judge is 
not very happy in his expressions, for in one 
part of the judgment he makes the follow- 
ing observations : 

“In Bengal the rule of implied grant does notapply: 
Shiv Dayalv Ram Das 96 Ind. Cas. 913 (1) and Charu 
Surnokar v, Dokouri Chunder (2) is not good law, 
ag it was referred toin Purnendu Narain v, Dwi- 
jendra Narain (3), where there was no pucea 
metalled road." 

If ne meant to lay the proposition in the 
broad wey that in Bengal tae ruie of im- 
pried grant does not apply, certainly he is 
wrong. But the last porsionof this invo'v- 
ed sentence introduces a qualitication by 
saying “where there is no metalled road.” 
Although we are of opinion, that this sentence 
isnot avery happy sentenze, on the facts 
which are admitted there cannot be any 
question of there being an implied grant 
in favour of the defendant. Tne facts are 
these. Taree conveyances were executed 
on the same day to three sets of persons 
waom we have already named. In the con- 
veyanca in favour of the defendant there 
was no grant of any right of way over any 
other land which was coaveyed to the other 
sets of persons. Erom para. 8 of the written 
statement it is quite clear tha; there was 
no formed road during the time the whole 
dag belonged to Uma Caaran and others. Tue 
defendant Clearly states in thet paragrapa 
tifat after his purchase of tne middle portion 
and the purchases of Tara Prasanna and 
Jogendra of the eastern portion,-the dis- 
puted land was left as a common passage by 


agreement between then. The lawon the 
(1) 98 Ind. Cas, 913; A I R 1926 Lah. 473; 27 P G 
R 375: 2 Lah. Cas. 286. . 
(2) ë O 956: 10 OL R 577, 
(3) 8 U LJ 289, 


e 


DAKSHINA RANJAN V. SURENDRA LAL DAS 


(CAL) e. 163106 
subject is wel! settled? Where two tenements 


-are severed, éhe grantee takes by an implied 


grant all qyasi-easements of an apparent 
and continuous nature. A ribht of way is 
not classed generaily amongst quasi-ease- 
ments of an apparent and continuous cha- 
racter. Itis only when there is a formed 
road that the quasi-easement can be clas~ 
bed“ as one of an apparent and continu- 
ous nature. At p. 165 of “Gale on Ease- 
ments,” llth Edn., the law is summarized 
by the learned author, after an exhaustive 
examination of the leading cases in Eng- 
land on the subject, thus : 

“Where two tenements are savered and at the 
time of severance a formed road exists over one 
(the quasi servient) tenement fur the apparent use 
of the other (the quasi dominant) tenement, such 
formed road being necessary for the reasonable and 
convenient enjoyment of ths quasi-dominant tene- 
ment, aright to use.such formed road will, it is 
submitted, pass by implied grant with the quasi- 
dominant tenement, even where thz only apparent 
sign is ths state of th: road on tne quasi servient 
feaement itself. And where the appareat sign of 
usar isa part, not of the tenement retained, but 
of the tenement conveyed, such as a subs‘aatial and 
permanent door-way or a formei road extending 
over both tenements, there is ample authority for 
saying that the doctrins of implied grant applies. 

As regards the cases, huwever, where there is no 
formsd or defined road over the quasi  sarvient 
tenement s) that tha way isnot evidjencad by any 
apparent siga the rule in the oldar authorities was 
clear that upon severance thare was -no implied 
graat, ia othar words, taat quasi eas2mants not ĉon- 
tinuous and apparsnt in thair natuce (lik? aa ordi- 
nary right of way) did not pass on s3verance unlesg 
the owner used language to show that he intended 
to create tue easement de novo.” 

We have already said thatin the con- 
veyance in fayourof ths defendant, there 
is nothing waich would imply that an 
easemant was intended to bə created. The 
admission of tha parties is that during the . 
tints of Uma Charan and others, there was 
n? formed or dened road way in any 
portion’ of Daz No. 792. In this view of the 
matter we hold that thereis no scope for 
ths application of ths dostrine of implied 
grant tothe cass before us, anil on this 
groaad wa sapport ths degree of tha Court 
below by which the d3fendant'’s claim to 
essem2nt his been n3gstived. The result 
is thatthe order of tae Court below is 
affirmed, bat as there is ambiguity in the 
order of the learned Subordinate Judge we 
think it right to summarize the result of 
the appeal. The result is that the claim of 
the defendant thot hə has gos a right of 
easement ovarths disputed sarip of land 
or any portion thereof is negatived, and 
the remand order of the learned Subardi- 
nate Judge would cover only the quession 
of title to the disputed strip of land, The 
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respondent is entitled to-the costs of this 
appeal’: hearing fee is assessed at two gold 
mohurs. Further costs will abide the re- 
sult. No order is necessary ðn the appli- 
cation. 

Henderson, J.—I agrec. 

D, Appeal dismissed. 





_ , LAHORE HIGH COURT 
Civil Revision Petition No. 420 of 1935 
December 10, 1935 
JAI Lat, J. 
BALMOKAND— PETITIONER 
VETSUS 
RAM SARAN DAS AND ofaERs— 
_ DECRER-HOLDERS-—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 63, 73, 
0, XXII, rr. 12,3, 4, 8—Rateable distribution—Two 
persons getting decrees in two different Courts against 
same judgment-debtor — Same property attached— 
One getting his execution transferred to other Court 
—Claim for rateable distribution in assets realized 
by another — Abatement of execution application — 
0. XXTTI, rr. 3, 4, 8, whether apply to execution pro- 
ceedings. 

A and B had obtained decrees against X in Courts 
of Subordinate Judge, Second and First Class, respect- 
ively. In execution both had attached the same prc- 
perty inthe respective Courts, A gothis execution 
transferred to Subordinate Judge, First Class, where 
B's execution was preceeding. The property was sold 
in execution of B's decree. A claimed rateable dis- 
tribution : 

Held, that tha Court of Sub-Judge, First Class, 
was the proper Court to deal with matters mention- 
ed ing 63, Civil Procedure Code, and the question 
of rateable distribution of assets is a matter which 
falls under that section, As soon as the proceedings 
relating to the execution of the decree of the petitioa- 
er were transferred by the Sub-Judge, Second 
Class, to the Sub-Judge, First Class, the petitioner 
became entitled to a rateable share in the assets re- 
alised by'the Sub-Judge, First Class, and no further 
application for execution in such Court was neoes- 
sary. Ademma v. Venkata Subhoyya (2), Sarjoo 
Ram Sahuv Pratap Narain (3), Dhirendra Roy 
Krishna Rao v Virbhadrappa (4) and Gourg%pal De 
v. Kamal Kalika Dutta (5), followed. 

As to the abatement of the application, it is clear 
from O, XXII, r. 12, Civil Procedure ode, that the 
provisions of rr. 3,4 and 8 of O. XXII, do not apply 
to proceedings in execution of decree. , 

C. R. from an order of the Senior Sub- 
Judge, Delhi, dated May 7, 1935. 

Mr. Bhagwat Dayal, for the Petitioner. 

Messrs. Nawal Kishore and Fakir Chand 
Mital, for the Opposite Parties. 

Order.—The _ petjtioner Balmokand 
had:a decree for money against Pandit 
Kesho Nath. Thisedecree was passed by 
a Subordinate Judge of the second class. 
The respondents Ram Saran Das and others 
also’had obtained a personel decree against 
the same judgment-debtor, bytin the Court 
of the SubVJudge, first class. Both the 
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decree-holders attached the same house in 
execution of their respective decrees and'in 
the Courts which had passed them. It is 
not, however, known which of the attach- 
ments took place first, but this question is 
jmmaterialfor the purposes of the present 
case. The petitioner then applied to the 
Sub-Judge, second class, to transfer the 
execution proceedings to the Sub-Judge, 
first class, as the property had been attach- 
ed by*the latter in the respondent's decree 
as well. This application was apparently 
made under s. 63, Civil Procedure Code.” 
The property was ultimately sold by the 
Sub-Judge, first class, who held that the 
entire sale proceeds should go to the res- 
pondents and thatthe petitioner was not 
entitled toa rateable share because he hed 
not got hisdecree transferred to his Court; 
presumably he meant under s. 39, Civil 
Procedure Code. and had not made an ap- 
plication for execution in the prescribed 
form in his Court. Another ground was 
that when the execution proceedings were 
pending in his Court, the judgment-debtor 
Kesho Nathhad died end it was only the 
respondents who had applied for the sub- 
stitution of his legal representatives and the 
petitioner had not done se. It appears, how- 
ever, that the petitioner did mike an ap- 
plication to bring on the record the legal 
representatives of the judgment-debtor but 
not the right persons. 

On this patition it is urged that by virtue 
ofs. 63 read withs. 73, Civil Precedure Code, 
no fresh application for execution was neces- 
sary to be made to the Sub-Judge, first class; 
and secondly, that the law relating to ahate- 
ment of sui‘sin the absence of substitution 
of legal representatives does not apply to 
proceedings in execution of deorees. In my 
opinion bath these contentions have force. 
he learned Subordinate Judge has relied 
upon Nanjunda Chettiar v. Nalla Kamppan 
Chettiar (1), in support of his views, but 
the later judgment of the Madras High 
Courtin Ademmav. Venkata Subhayya (2) 
has taken the opposite view and the Allah- 
abad High Courtin Sarjvo Ram Sahu v. 
Pratap Narain (3), the Bombay Higa Court 
in Dhirendra Roy Krishna Rao ev. Virbht- 
drappa (4), andthe Calcutta High Court in 


(1) A I R 1928 Mad. 496; 109 Ind. Cas, 404; 55M L J 
120; 27 L W 423. 

(2) AI R 1933 Mad 627; 144 Ind, Cas, 923; 56 M 692; 
85 ML J 137; (1933) MW N 789; 38 L W 133;6 R 


26. 
(3) 55 A 622; 146 Ind Cas. 575; (1933) ALJ 991; 
6 RA 397; AI R 1929411. 563 
(4) 59 B 310; 159 Ind, Cas. 505; A IR 1935 Bom, 
176; 37 Bom, L R 78; 8 R B 208. 
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Gourgopal"Dz v. Kamal Kalika* Duita (5), 
have expressed the opinion that in circum- 
“ gbtances as in this case, no fresh application 
for execution or even for grant of a rate- 
able share is necessary to be made in the 
Court *in which the assets are held. 
Section 63 provides that where property not 
in the custody of any Court is under attach- 
ment in execution of decrees of more Courts 
than one, the Gourt which shall receive or 
realize such property, and shall determine 
any claim thereto and any objectiorf to the 
attachment thereof, shall be the Court of 
“highest grade, or where there is no differ- 
ence in grade between such Courts, the 
Court under whose decree the property was 
first attached. Itis clear that in the pre- 
sent case the Coyrt of the Sub-Judge, first 
class, was the proper Court to deal with 
matter mentioned in s. 63; and the cases 
cited above show that the question of rate- 
able distribution of assets is a matter 
which falls under that section. As soon as 
the proceedings relating to the execution of 
the decree of the petitioner were transferred 
by the Sub-Judge, second class, to_the Sub- 
Judge, first class, the petitioner. became 
entitled toa rateable share in the assets 
realised by the Sub-Judge, first class. 

As to the abatement of the application it 
is clear from O. XXII, r. 12, that the pro- 
visions of rr. 3,4 and 8 of O. XXII do not 
apply to proceedings in execution of decree. 
I hold, therefore, that the petitioner was 
entitled toa rateable share in the present 
case end the order. of the Sub- 
Judge, first class, was clearly wrong. I set 
it aside and send the case back to the 
learned Judge with directions to distribute 
the assets between the two decree-holders 
rateably. The petitioner will have his 
cosis of these proceedings against the res- 
pondents. 

D. Order set aside. 

(5) 61 O 240; 152 Ind, Oas. 69; AI R 1934 Oal 559; 
7 R 0232. 
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India Aet, 1915, (54 6 Geo. V, C. 61)° 2. 106 (2)—In- 
come tax—Proceedings bọ Collector for recovery of 
arrears—Application for writ of certicrar: to Col- 
lector—Maintathability — Jurisdiction of the High 
Court to issue, writ—'Matier concerning revenue’— 
‘Original jurisdiction’ — ‘Act done * according to 
law’—Meanings of. 

The petitioner had made default in payment of 
income tax and certificates as required by s. 46 of the 
Income Tux Act were issued to the Collector for 
recovering the arrears. The Revenue Divisional- 
Offier issued an order for arrest ofthe petitioner. 
The petitioner applied to the High Court fora writ 
of certiorari to quash the proceedings against him 
under s. 46 onthe ground that the proceedings violat- 
ed cl. (7) of 8.46 in that they were not commenced 
within the expiration of one year from the last day 
of the year in which the demands were madeand 
also on the ground that they contravened the pro- 
visions of s. 48 of the Revenue Recovery Act: 

Held, that the High Court has no jurisdiction to 
issue a writ of certiorari as the act complained 
against concerned revenue, 

Held, further that the High Court had no power to 
issus the writ even if the proczedings were not in 
accordance with law, provided the kevenue Officer 
was under the bona fide belief that he was acting ac- 
cording to law. 

High Courts have only such powers in the matter 
of issuing writs of certiorari as the Supreme Courts 
had. The Letters Patent have not enlarged their 
jurisdiction in this respect. 

The Supreme Court had no jurisdiction to issue a 
writ of certiorari concerning any act ordered or 
done in the collection of revenue according to the 
usage and practice of the country or regulations of 
the Governor-Gsneral in Council, and income tax is 
sa kn within the meaning of this rule. [p. 62, 
col 2 

The words ‘original jurisdiction’ in s. 106 (2) of the 
Government of India Act, are not confined to Ordi- 
nary Original Civil Jurisdiction, and writs of 
certiorari are issued only inthe exercise of the 
original jurisdiction of the High Court. Govindara- 
julu v. Secretary of State (3), dissented from. [p. 
63, col. 1] 

The exception referred toins. 106 (2) of the said 
Actis not confined to ects which have been done in 
strict conformity with law, but applies to acts done 
in the bona fide belief that they sre in accordance 
wijh law. Alcock Ashdown & Co, Ltd. v. Chief 
Revenue Authority, Bombay (1), Penugonda Venkata- 
rainam v. Secretary of State (z), Govindarajulu v 
Secretary of State (8), Best & Co. v. Collector of 
Madras (4), Spooner v. Juddow (5) and Calder v. 
Robert Crarge Halkett (6), referred to. 

O. M. P. praying that in- the circum- 
stances sialed in the affidavit tiled there- 
with, the High Court will be pleased to 
issue a writ of certiora:t to the Collector of 
Madura acting under the statutory powers 
given by s.46 of the Indian Income Tax 
Act directing the prosecution of the peti- 
tioner for the recovery of the arrears of 
inceme-tax due by hig. for the assessment 
year 1931-1932 , 1932-1933 and 1933-1934 
and quash the same. e 

Messrs. K. V. Krishnaswamy Ayyar and 
T. M. Ramaswami Ayyar, fcr the Fetitiqner. 

The Government leader, and Mr. N: Sri- 


nivasa. Ayyangar, for the Respondent. 
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Order.—This is an application for the 
issue of a*writ of certiorari to quash the 
proceedings of the Collector of Madura 
taken ‘in regard to the realigation of the 
arrears of income-tax levied on the petitioner. 
The case ‘of the pelitione® is that hə 
was assessed to income-tax for the years 
1931-1932, 1932-1933 and 1933-1934 in the 
sum of Rs. 5,610-20 Rs. 7,503-5-0 and 
Rs. 8,333-6-0, respectively, totalling 
Rs. 21,746-13-0. The notices of demande fop 
the several years were respectively issued on 
January 31, 1932, January 31, 1933, and 
November 16, 1933. After assessment, pro- 
ceedings under s. 46 of the Income Tax Act 
were commenced and certificates as required 
by the said section were issued. In March 
1935, the Revenue Divisional Officer issued 
an order for arrest of the petitioner for the 
said arrears and the petitioner was arrested 
on March 26, 1935, when he gave 22 post- 
dated cheques commencing: from April 1, 
1935 to September 6, 1935, and’ he was 
thereafter released and then two of these 
cheques were cashed but he understands that 
proceedings for arresting him had already 
been issued and he seeks to quash them 
on the ground that they violate s. 46 (7) of 
the Income Tax Act in that the proceedings 
were not commenced within the expiration 
of one year from the last day of the year in 
which any. demand was made under the 
Act and also in contravention of the provi- 


sions ofs. 48 of the Revenue Recovery Act: 


which requires as a. condition precedent 
that there should be wilful default. 

On behalf of the Government a prelimin- 
ary objection has been taken that the 
jurisdiction to issue a writ is barred under 
s. 106 (2) of the Government of India Act, 
and even assuming jurisdiction no writ can 
lie for quashing a ministerial act as in 
this case what is sought to be quashed is 
the warrant issued. It was further con- 
tended that even the preliminary ofder in 
and by which the warrant was directed to 
be issued is also ministerial. The argument 
based on s. 106, cl. 2, is thus put. Income- 
tax is revenue. The proceedings that are 
sought to be quashed were in respect of 
acts ordered or done in the collection 
thereof and the Collector acted under s. 46 
of the Income Tax Act, according to the 
law for the time being in force. The writ 
of certiorari being, an original writ, the 
jurisdiction is thus barred. It is contended 
in answer by Mw. K. V. Krishnaswamy 
Ayyar, thats. 106 (2) does not apply to this 
cage as the original jurisdiction in that 
clause relates only to suits or actions institut- 


3 
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ed on the original side of the Madras High 
Court as es. 103 (2) is nothing but a re- 
enactment of the saving clause in the 
Supreme Court Act 39 and 40 Geo. III, 
Oh.79 and under that Act the Supreme 
Court has jurisdiction exercisable only with- 
in the limits of the Presidency Town and 
the saving clause related only to that juris- 
diction. He relied on the Privy Council 
decisfon in Alcock Ashdown & Co. Ltd. v. 
Chief Revenue Authority, Bombay (1). He 
further contended that the act sought to he 
quashed is a judicial act. He also con- 
tended evenif s. 106 (2) may be said to 
have taken away the power to issue a 
writ of certiorari, if the act which is sought 
to be quashed isin excess of the jurisdic- 
tion of a body which exercised judicial 
functions, the High Court has power to issue 
a writ of certiorari in the exercise of its 
inherent jurisdiction. 

Before examining the soundness of these 
contentions, it will be necessary to refer 
to the relevant provisions of the various 
statutes which define the scope and extent 
of the power to issue the writ of certiorari 
possessed by the High Court. The juris- 
diction which the High Court has to issue 
writs of certiorari or other prerogative writs 
is derived from the Supreme Court and it 
has in this respect only such jurisdiction ag 
the Supreme Court had. The Supreme 
Court of Madras was established by the 
Government of India Act, 1860 (39 and 40 
Geo. Il, Ch. 79). It provided for the 
establishment of a Supreme Court of Judica- 
ture at Madras............ 


tosasesersarves 


rities, privileges and immunities............ and subject 
to the same limitations, restrictions and control with- 
in the said............lown of Madras and Territories 
dependent on the Government of Madras ..... ..... ag 
the said Supreme Court of Judicature at Fort William 
in Bengal.......0nsesoraen invested with or subject to 
within the said Fort William of the Kingdoms or 
provinces of Bengal, Bihar and Orissa,” 

Therefore, it is necessary to note what 
were the powers and limitations of the 
Supreme Court at Fort William in 1800. 
The Supreme Court at Fort William was 
itself established by virtue of the East 
India Act, 1772, 13, Geo. INH, Ch, 63. 
Under the Letters Patent by which the 
Supreme Court of Bengal was constituted, 
one of the powers it had was the power le 
jssue a writ of certiorari conferred on it 
by s.4 ofthe Letters Patent. It is a well 


(1) 47 B 742; 75 Ind. Cas. 392; 214 LJ 689; 24 
Bom. I, R 920: (1923) M W N 557; AIR 1923 PO 138; 
33M LT 267; 45M L J592;18 L W 918; 39 OL J, 
302; 28 C W N 762; S01 A 227 (P C.) 


62 
known fact that owing to the conflict which 
arose between the Judges of that Court and 
the executive Government it wal thoughs 
desirable to define and restrict the powers 
of the Supreme Court. Accordingly 21 Geo. 
ILL Gn. TU was passed. Among others there 
were two limitations imp ‘sed on the powers 
of the Stpreme Court : 

“(1) That the Governcr-General in Council of 
Bengal shall not be subject, jointly or severally, to 
the jurisdiction of th: Supreme Court of #Kort 
William in Bengal for or by reason of any act or 
order, or any other matter or thing whatsoever 
counselled, ordered or done by them in their public 
capacity only, and acting as Governor-Gener&l and 
Council.” 

IVANA akasa anasi the said Supreme Qurt shall 
nob have orexercise any jurisdiction in any matter 
concerning the revenue, or concerning any act or acts 


| ordered or dune in the collection thereof, according 
to the usage and practice of the 


country or ‘the re- 
gulations of the Governor-General in Council.” 

It will thus be seen that in two matters, 
i.e. in regard to the jurisdiction over the 
Governor-General and Council and in 
regard to matters concerning revenue, the 
jurisdiction has been curtailed. 

These limitations again were emphasised 
and enacted by 39 and 40Geo. III, Ch. 
79 and by the Letters Patent which were 
issued in pursuance thereof constituling 
tae Supreme Court at Madras. The Letters 
Patent provided in cl. b: 

“that the said Chief Justice and the said puisie 
Judges shall severally and respectively be, and they 
are, all and every one of them Lereby appointed to be 
Justices and Conservators of the Peace, and Governor, 
within and throughout the settlement of Fort St. 
George, and the 'Lown of Madras, and the linits 
thereof, and tha Factories subordinate thereto, and 
all the territo-ies which now are, or hereafter may 
be, subject to or dependent upon, the Government 
of Medras aforesaid, and to have such jurisdiction 
and authority as our Justices of our Court of King’s 
Bench have, and may lawfully exercise, within that 
part of Great Britian called England, as far as 
circumstances will permit.” | v 

Jt is in virtue’ of this clause the Supreme 
Court derived the power to issue a writ of 
certivrari. he proviso in the Letters 
Patent detined the exception to the juris- 
diction of the Court. ‘The relevant provision 
ran as follows :— 
ia “Nor shall the said Court have or exercise any 
jurisdiction, in any matter concerning the revenue, 
under the management of the said Governor and 
Council respectively either within or beyond the 
limits of the said Town or the Forts or the Factories 
subordinate thereto, or concerning any act done ac- 
cording to the usage and practice ot the country or the 
yegufations of the Governor-in-Council.” : 


Thus Supreme Court had no power to 
issue a writ of certiorari or other preroga- 
tive writs in matters concerning revenue 
within or beyond the limits of the town 
of Madras or the Forts or Factories sub- 
ordinate thereto. The pregent High Court 
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was constituted under the Indian High 
Couris Act, 161, (24 and 25 Vig, Ca. 104), 
s. 9 of that Act runs as follows; 

“Each of the High Couris to ba established -unler 
this Act shall haye and exercis3 91] such civil, 
ceiminal, admiralty and vic2-admiralty, tastamentary 
intestate and mafrimonial jurisdiction? original and 
appellate and all such powers and authority for and 
in relation to ths administration of justice in the 
Presidency for which it is established, us Her Majesty 
may by such Letters Patent as aforesaid grant and 
direct, subject, however, b) such direction aad limita- 
tions gs to the exercise of original civil and criminal . 
jurisdiction beyond tha limits of the Presidency 
towas as may be proscribed thereby; and save as by 
such Letters Patent may be otherwise directed and 
subject and without prejudice tothe legislative powers 
in relation to the matters aforesaid of the Goveraor- 
General of India in Council tha High Court to be 
established in each Presidency shall have and ex- 
ercis3 all jurisdiction and every power and autho- 
rity what2ver in any manner vested in any of the 
Courts in the same Presidency abolished under this 
Act atthe time of the abolition of such last mentioned 
Courts.” 

Dealing with this section Venkatasubba 
Rao, J. observed in Penugonda Ven- 
kataratnam v. Secretary of State (2): 

“they (the Letters Patent) contain in fast, n> pro- 
vision corresponding to cl. 8 of the Charter of 1800. 
The High Court, therefore, derives its power to 
issus prerogative writs not from any express clause 
in the Charser, but from s.9 of tha Act, which 
preserves intact the power3 of tha abolishz:d Courts, 
16 follows therefore tnat tho Letters Patent hive not 
enlarged the jurisdictionof the High Cours in 
certorari.” : 

Séction 106 of the Goverament of India 
Aci does not carry the matter further. 
Section 105-(1) is as follows:— 

“1035 (1). The saveral Higa Oourts aré Courts 
of Record ani have such jurisdiction, original and 
appellate, including admiralty jurisdiction in res- 
pect of offences committed on the high seas, and all 
such powers and authority over or in ralationto the 
‘admivistration of justice, including power to ap- 
puint clerks and other ministerial officers of the 
Court, and power to make rulesfor regulating the 
practice of the Court, as are vested inthem by 
Letters Patent, and subject to the provisions of any 
such Letters Patent, all such jurisdictions, powers 
and authority as are vested in these Oourts respec- 
tively at the commencement of this Act.” 

Therefore, the question is, had the. 
Supreme Court the power to issue a writ 
of certiorari in regard to matters of revenue, 
and if so, subject to what limitations? 
As will be seen from the provisions of 
the Statutes already stated, it had no 
jurisdiction to issue a writ of certiorari 
concerning any act ordered or done in- the , 
collection of revenue according to the 
usage and the practice of the country or 
the regulations of the Governor and 
Council. If the Suprefhe Court had no 
jurisdiction to issue a wrij of certiorari, 
the High Court has no jurisdiction to do 


(2) 53M 979 at p 994; 128 Ind. Cas, 851; 32 L W 475; 
AIR 1930 Mad, 896; 60 M L J 25, D 
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so. This application for the issue of a 
writ is not, therefore, maintainable, I 
am also cf-spinion that 
is unsustainable in view of s. lu3, el. 2. 
I shall now deal with the cgntention cf 
Mr. Krishnaswami Ayyar on this point. In 
one sense hi? argument is selftlestructive. 
According to him the jurisdiction of the 
Supreme Court to issue a writ of certiorari 
was confined only to the bresidency Towns 
because the jurisdiction of the Supreme 
Court can only be exercised within the lim#ts 
of the Presidency Towns end not beyond 
it. If so, the High Court's jurisdiction 
being only such jurisdiction which the 
Supreme Court hed, his application to this 
Court for the writ of certivrari cannot lie. 
1 do not agree witu Mr. Krishnaswami 
Ayyar that the phrase ‘original jurisdic- 
tion’ ins. 103 (2) should be conaned to 
ordinary original civil jurisdiction. 
There is no doubt ean  observaticn 
of the late Chief Justice in Govindarajulu 
y. Secretary of Siate (3), which appears to 
lend. support to the contentin of 
Mr. Krishnaswamy Ayyar. The learned 
Chief Justice on p. 449 of (£0 Mad.) com- 
menting ons. 109, cl. 2 of the Government 
of India Act observes thus: 

“la matters afecting the revenue, the original side 


of this Court and that side alone ig debarie¢a from in- 
terfermg in revenue matters.” 


The learned Judges in that case were 
not considering the power of tLe High 
Court to issue a writ of ceriiorari, Under 
s. 103, it will be seen the High Court 
is vested with (1) the original jurisdiction 
more specifically described in cls. 12 and 13 
of the Letters Patent end, (2) the original 
jurisdiction of the abolished Supreme Court 
which is conferred by the words ‘such 
jurisdiction, powers and authority as are 
vested in those Courts, respectively, at the 
commencement of this Act. It is net 
disputed that the writ of certiorari is 

_ issued in the exercise of original jurisdic- 
tion: Penugonda Venkataratnam v. Secret- 
ary of State (2). As an exception to both 
sets of Original jurisdiction above-men- 
tioned s. 106, cl. Z, has been enacted, just 
as they have enacted s.110 in regard to 
exemption conferred in favour of the 
Governor and Council. The wording of 
s. 106 (2) is, in my opinion, very suggestive 
and instructiyé. The words ‘have not’ and 
‘may not’ are both declaratory and 
prospective and woule aptly comprise also 
the jurisdiction vested in the Court at the 
commencement: of the Act apart from the 
(38) 50M 449; 105 Ind, Cas, 536; 53 M L J 355; 

89 M L T 304; 26 L W 558; A IR 1927 Mad, 689, 
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jurisdiction vested by the Letters 
Patent. 

Censiderasbie stress was laid by*Mr. IX. V. 
Krisnnaswami Ayyar on the decision of 
the Privy Council in Alcock Ashdown & Ce. 
Lid. v. Chief Revenue Authority, 
Bombay (1). In tuet case the [Income Vax 
Officer refused to refer & case to the 
High Court cf Bembay under s. 51 of the 
Income Tux Actof 1918. Bota the Bombay 
High Court and the Madras High Uourt 
had taken the view thet an order under 
s. 45 of the Specitic Relief Act could not 
be issued compelling the Income Tax 
Officer to refer the case to them because 
ofs.103(2) of the Gcvarnment of India 
Act. ‘Their Lordships of the Judicial Com- 
mittee negatived this view and held that 
‘the order of a High Court to a Revenue 
Officer to do his statutory duty would not 
be the exercise of original jurisdiction in 
any matter concerning tke revenue”. As 
I understand their observation, in their 
Lordships’ view, to ask a Revenue O:licer 
to do his statutory duty would not be a 
matter concerning revenue. Thisis made 
clear by a passage from the pievious pars- 

taph: 

a Do argue that if the legisleture says that a public 
officer, even a Revenue Officer, shall! ao a thing, and 
he without caus3 or jurisdiction refuses to do that 
thing, yet the tpecfic Relief Act would nut be ap- 
plicable and there would be no power in the Court 
to compel him tə give relief to the subject, iy to state 
a proposition to which their Lordships must refuse to 
assent.” 

Two things are necessary to constitute 
a bar under s. 103 (2), viz. (1) an exercise 
of original jurisdiction, (2) a matter con- 
cerning revenue or the collection thereof. 
In their Lordships’ view as aforesaid there 
was no matter concerning revenue in the 
case. I do not think their Lordships 
meant to decide there was no exercise of 
original jurisdiction as s. 45 of the Specitic 
Relief Act refers to ordinary Original 
Civil jurisdiction. 

Mr. Krishnaswamy Ayyar attempted to 
argue that the income-tax is not reyenue 
but this argument is not open to him 
after the ruling in Best & Co. v. Collector 
of Madras (4). 

Another argument of Mr. Krishnaswamy 
Ayyar mey be noticed, namely, even, if 
the statute has taken away the wmt, when 
a judicial body acts ultra vires, this Court 
can nevertheless issue a writ. The short” 
answer to this is that the High Court 
had never any jurisdiction to issue the wri. 
in matters concerning revenue. 


(4) 35ML J 23; 48 Ind, Caz 790, 
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It was pext contended by Mr. K. V. 

ishnaswamy Ayyar that the exception 
can only bein favour of acts which have 
béen done according to the law for the 
time being in force and, therefore, if the 
act 18 not in conformity with the law and 
in direct contravention of it the jurisdic- 
tion is not barred. In this case the Col- 
lector having acted in contravention of 
s. 46,cl. 7, he must be deemed to have 
not acted according to the law for the 
time being in force. I am unable to 
accept this contention. This clause was 
interpreted very early by their Lordships 
of the Judicial Committee in Spooner v. 
Juddow (5). In that case it was found 
that the Collector illegally levied quit 
rent from a person who was not liable to 
pay it. Dealing with the argument that 
the exception of jurisdiction would avail 
only when the act is according to the 
regulations of the Governor and Council, 
Lord Campbell observed: 
thatthe opn y no rule more firmly established than 
a =? ea ona fide and not absurdly believe that 
b g in pursuance of statutes and accord- 
ing to law they are entitled to the special protection 


which the legislature intended for them although 
they have done an illegal act.” 


His Lordship concluded 
thus : - : 
“We ate bound to differ from the Judge below who 
says ‘that the jurisdiction of his Court has not been 
taken away when-the act complained of is not warrant- 
a by the usage and practice of the country or by 
the company's regulations. If it concerned the 
revenue, or was a matter concerning anact bona 
fide believed to be done according to the Regulations 
of the Governor and Council of Bombay, his jurisdic- 
fion was gone, although prima facie it appeared to 
6 a trespass over which his jurisdiction-might be 
Properly exercised.” - : ; 
Mr. K. V. Krishnaswamy Ayyar sought to 
distinguish this case by relying on the 
observations. of Baron Parke in Calder 
Y. Robert Craige Halkett (6). In that case 
there ‘was an action on trespass brought 
to Tecover damages for the arrest and false 
imprisonment of the plaintiff by the Magis- 
trate of Foujdary (criminal) of the Zillah 
of Muddeah in Bengal. The action was 
held not to lie by virtue of 21 Geo. IL 
Ch. 70, s. 24. It prohibited an- action 
against any person exercising a judicial 
office for an act done byor virtue of the 
Order of the Court. Dealing with this His 
Lordshi p observed: 

The object is to put the Judges of the Native 
Courts on the footing of the Judges of the Superior 
Oourts of Record or Courts having similar jurisdiction 
to the Native Courts here, protecting. them from 
actions for things done within their jurisdiction 


(5) 4 MI A 353; 6 Moo. P © 257; I Sar, 363 
(6) 2 M I A 293; 3 Moe, P O $8; 1 Sar, 191. 
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e 
though erroneously or irregularly done, but leaving 
them liable for things done wholly without jurisdic- 
tion.” 3 

The questjon in this case is entirely 
different. It is not merely exemption from 
liability in % personal actions In Spooner 
v. Juddow (5), their Lordships considered 
the jurisdiction of the Court from the point 
of view of the subject-matter and ruled 
that in respect of the subject-matter tha 
‘jurisdiction of the Court has been entirely 
taken away if the officer acted in the 
belief that he had jurisdiction. In the 
present case it is not denied that certificates 
were issued in accordance with the pro- 
visions of s. 46 of the Inccme Tax Act 
and orders for arrest made and warrants 
issued in pursuance of the said provision. 
Whether the said orders were justitied 
on a right construction of the said pro- 
vision does not matter; but what matters 
is whether the Collector bona fide believed 
that. he was acting according to the said 
provision. lf so, the jurisdiction of tae Court 
to deal with the said act is gone. In this 
case ithas been conceded that the Collector 
was not acting mala fide. J have, there- 
fore, come to. the conclusion that the 
preliminary objection must prevail and that 
this Court has no jurisdiction to issue a 
writ of certiorari to quash the proceedings 
concerned. I,therefore, dismiss the petition 
with costs, viz., Rs. 100 (to be paid by the 
petitioner). 

A Petition dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 169-20-cof 1935 
February 11, 1936 
HAMILTON, J. O. AND MIR AHMAD, 
l À. J. O. 
GHULAM DAUD KHAN—APPELLANT 
, VETSUS 
HABIBULLAH KHAN AND OTAERS 


; —RESPONDENTS ; 
Registration Act (XVI of 1908), ss. 17 (2), cl. (6), 
49—Decree as whole, dealing with properties other 
than those in suit—Registration—Mere passing of 
decree in accordance with compromise—W hether 
makes all its terms part of decree—Rule in s. 49, 
if one of adjective law—Document not registrable at 
time of execution—S. 49, if rules them out at time 
of production—Interpretation of statutes--Ivetros- 
pective effect, when can be given. 

The decres as a whofe is not compulsorily re- 
gistrable, and it does not matter if properties 
other than those in suit aye also dealt with in it, 
Hemanta Kumari Devt v, Midnapore Zamin- 
dari Co. Lid. (1), Dalip Singh: v. Dalip Singh, 
(2), Jat Lagi v.. Alliance Bank. of Simla, Lid. (3), 
Mahbub v. Munshi (4) and Kalu v. Ram Singh (5), 
relied on, . 


: . 
. 


e 
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The mers? passing of a decree in accordancs 
with the compromise is sufficient to make all its 
terms*a .part of the decree, Thgrefore, where a 
decree is passed in accordance with the compro- 
mise, it makgs the whole compromise a part of the 
decree so as to bring the exemption in cl. 6, of 
s: 17 (2), Registration Act, into operation. Mahbub 
v. Munshi (4), relied on. 

The rule in s. 49, Registration Act is not that of 
adjective law. Section 49 is as much a portion of 
substantive law as s.17, and they go hand in hand. 
Section 49, will rule out only the documents Whith 
wera registrable under 3.17, and s. 49 does not go 
beyond s. 17 and does not rule out documents at 
the time of their production which were not re- 
gistrable at the time when they were executed, 
Khuda Bakhsh v. Sheo Din (6), Ganda Mal v. Uttam 
Chand (7), Benarsi Das v. Ali Muhammad (8) and 
Fakirji Ardeshir v. Bhaguat Lal (9), distinguisn- 
ed. 

An enactment has no restrospechive effect unless 
and until it lays down to the contrary. 4 

C. A. from an order the District Judge, 
Dera Ismail Khan, dated July 27, 1935. 

~Messrs. S. Raja Singh, L. Ram Labhaya 
and S. Amarsingh, for the Appellant. 

Messrs. Khuda Bakhsh, L. Milawaram 
and L. Ram Saran, for the Respon- 


dents. 


Judgment—K. S. Mohammad Ayaz 
Khan and Ghulam Hussain brought 
a suit against Ghulam Daud Khan, Abdul 
Sattar Khan, ete., for possession of a house 
situated in Bannu City. A compromise 
was effected by which another house, which 
was not the subject-matter of that suit, was 
given to the plaintiffs. 
decree in accordance withthe compromise. 
The present suit has been instituted by the 
three sons and the grandson of Mohammad 
Ayaz Khan aud the son of Ghulam Hussain 
against Ghulam Daud Khan, ete., for pos- 
session of the house given to them in the 
compromise. Inter alia the plea was raised 
by the defendants that the compromise was 
compulsorily registrable and that the suit 


could be based upon it, because it hed not: 


been registered. The trial Judge accepted 
this plea and dismissed the suit. An ap- 
peal was preferred to the District Judge, 
Derajat. The Appellate Judge differed 
from the trial Judge and held that the 
document did not require registration. 
He therefore remanded the suit for deci- 
sion on the merits. The defendants have 
come up on further appeal to this Court. It 
would be necessary to reproduce the relevant 
sections of the Registimtion Act in order to 
understand the two grounds o2 which the 
learned Counsel fof appellants bases his 


arguments. They are s. 17 and s. 49, 
Registration Aci. Clause 1, s -17, 
opens thus : 4 


“The following documents shall be fegistered if the 
» 1683-9 & 10° ` 
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. 
property té which they relate is situate in a District ` 
in which, and if they have been executed on or after 
the date on which Act XVI of 1864, or the Registra- 
tion, 1866, or the Registration Act, 1871, or the Ragis- 
tion Act, 1877, or this Act comes into force.” 

Theitalics are ours. It proceeds, to give 
the description of the different documents 
requiring registration. Clause (2) deals 
with exemptions and the only sub-clause 
which is necessary from our point of view 
is No. wih which before the amendment 
of 1939 read as follows: “Any decree or’ 
order ofa Court and any award.” This 
sub-clause was amended in 1929 by Act 
XXI of 1929 and is now couched in the ` 
following terms : 

“Any decree or order of a Court excapta decres 
or order expressed to be made on a compromise and 
comprising immovable property other than that which 
is the subject-matter of the suit or proceedings,” 

Section 49 runs as follows : 

“No document required by s. 17: orby any pro- ' 
vision of the Transfer of Property Act, 1882, to be. 
Tegistered shall : (a) effect any immovable pro« 
perty comprised therein, or (b) confer any power 
to adopt, (c) be received as evidence of any transac- 
tion affecting such property or conferring such» 
power unless it has been ragistered.” 

Now, the learned Counsel for appellants | 
does not deny that the compromise having - 
been effected in 1927, the law which we 
have to apply toit isthe exemption given ` 
in old cl. (vi) of s. 17 (2) and not the 
amended one. In other words, he admits 
that the document in question was not 
compulsorily registrable at the time when 
it was executed, ifit were held that it was 
a part of the decree which was passed in 
accordance with the compromise. But his 
argument in support of the allegation that 
itis compulsorily registrable and not ad- ` 
missible in evidence is two-fold: Firstly, 
that the crder of the Court passing a de- 
cree in accordance with the compromise 
did not necessarily include the portion of 
the compromise relating to the house in 
question in the decree. [t is urged that the 
house now in dispute-was not the subject-- 
matter of the suit then, and unless and 
until the Court had incorporated the provi- ` 
sions of the compromise relating to it inthe 
decree itself in so many words, the general © 
order passing a decree in accordance with . 
the compromise did not make ita part of 
the decree inorderto bring the exemp; ' 
tion inthe old cl. (wij) into operation. | 
Secondly, that even if it were assumed 
that it was a part of ths decree and was not 
registrable at that time, the amendment 
in 1929 made it compulsorily registrable 


“under s. 17, and, consequently it could 


not now he. received in evidence under 
s, 49, Accordingly to Counsel, 5,49 isa 
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tule of procedure and governs admi$sibility 
of documents. Learned Counsel urges that 
sd far as the admissibility of a document is 
concerned, the rule of procedure applicable 
at the time of ils production is to be taken 
into consideration and not the one which 
obtained when the .document was execu:ed. 
He proceeds to argue that the s.17 contem- 
plated by s. 49 being the one now in force, the 
documents now compulsorily registrable 
under the former section must be held in- 
admissible under the latter, irrespective of 
their position under the old law. We will dis- 
cuss the two points separately. 

Point No. 1:—The judgment of their 
Lordships of the Privy Council in Hemanta 
Kumar, Devi v. Midnapore Zamindari 
Co. Lid., 53 Ind. Cas. 534 (1), is conclu- 
sive on this point. They have held that the 
decree as a wholé is not compulsorily re- 
gistrable, and it did not matterif properties 


other than those in suit were also dealt with - 


init. This interpretation was placed on 
that judgment by the Lahore High Court 
alsoin Dalip Singh v.. Dalip Singh (2); 
Jai Lagi v. Alliance Bank of Simla, Ltd. (3) 
Mahbub v. Munshi (4),and Kalu v. Ran 
Pingh (5). That Court has also held in 
Mahbub v. Munshi (4) that the mere pass- 
ing ofa decree in accordance with the 
compromise is sufficient to make all its terms 
a part of the decree. We are, therefore, of 
opinion that the fact that decree was pass- 
ed in accordance with the compromise, 
made the whole compromise a part of the 
decree and the stipulation with regard to 
the property in dispute also became includ- 
ed in the decree and therefore did not re- 
quire registration. 

‘Point No. 2:—Learned Counsel for the «p- 
pellants has cited: Khuda Baksh v. Sheo Din 
(6), Ganda Mal v. Uttam Chand (7), Benarsi 
Das v. Ali Mohammad (8) and Fakiji Arde- 
shir v. Bhagvat Lal, 119 Ind. Cas. 793 (9). 
The first ruling need not be considered, 


(1) 53 Ind. Cas. 631; AIR 1919 P C 79; 46 IA 
2410; 47 O 485; 37M L J 525; 17 A L J 1117; 940 
W N 177; (1920) M WN 66; 2IMLT 42; LLW 
301; 31 © L J 298; 22 Bom, L R 488 (P. CO). 

(2) AI R 1930 Lah. 446; 122 Ind. Cas. 493; Ind. 
Rul. (1930) Lah. 365. 

GJ AIK 1930 Lah. 855; 128 Ind. Cas. 300; 12 L L 

113 i 


J 113. ; 

(4) AIR 1932 Lah. 24; 135 Ind Cas. 203; 32 P LR 
761; Ind, Rul. (1932) Lah. 75. 

(5) 37 P L R 238; 157 Ind. Cas. 959; 8 R L 162. 

(8) 8 A405; A W N 1886, 170. 

(7) AIR 1933 Lah, 1038; 147 Ind, Cas 673; 35 P L 
R 167; 6 R L 429, 

(8) AI R 1936 Lah. 5; 157 Ind, Oas. 839; 37 PL R 
658; 8 R D 145. ca 

(9) 119 Ind. Cas. 793; A I R 1929 Bom, 290; 31 Bom 
L R 493; Ind, Rul, 1929 Bom, 569, f 
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because the documents which weein ques- 
tion were held to be exempt from registra- 
tion. It has been quoted simply to invite: 
our attention to the general principle leid 
down by Mahmud, J., as an vbiter dictum 
of course, that the admissibility of docu- 
ments is to be considered from the point of 
view ofthe adjective law in forces at the 
time of their production and not at the 
time éf their execution, a maxim with which 
we have no quarrel whatsoever. The other 
three rulings deal with cases in which do- 
cuments, which were registrable under the 
old law, became exempt from registration 
under the new law and the Courts held that 
the new law epplied and tke documents 
could be received in evidence. It is obvious 
that the rulings do not help us, because we - 
are dealing with a converse case. We have 
therefore to consider the general principles 
only in deciding this point. It is an admit- 
ted principle of the construction of statutes 
that an enactment has no retrospective 
effect unless and until it lays down .to the 
contrary. In fact the opening paragraph. 
of s. 17 clearly lays down that documents 
which were executed before the Registration 
Act came into force, were not affected by 
them. The learned Counsel for appellants 
also does not deny the correctness of this 
principle and has admitted that the law re- 
lating to registration, governing the docu- 
ment before us, was that in force in 
1927. 

This makes the position very simple. If 
we are to apply s. 17 (2) (vt), as it stood 
before the amendment of 1929, then we will | 
have to take it that, when considering the 
production: of the dccument under s. 49, 
we shouldrefer to the old s. 17 and not the 
new In other words, the expression in 
s. 49 “required by s. 17 to be registered” 
will be gaken to mean “required by s. 17 
(as it stood in 1927) to be registered.” The 
fallacy in the argument of the learned 
Counsel for appellants isthət he wants to 
read “required bys. 17 (es. amended in 
1929) to be registered”, although he con- 


fesses that the law (s.17), which is appli- ' - 


cable tothe document is the one which 
stood before 1929. Consequently, we do 
not agree with the learned Counsel in the 
interpretetion which he places on the Act. 
16 is fallacious and directly egainst the rules 
of the construction of statutes. Moreover, 
jt leads toin justice. Iteasts a duty on the 
subject to do the impossible t. eṣ to re- 
gister a document after the period of four 

months allowed for registration has passed, 


which isan obvious ineqwity. Again we 


. 
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think that s. 49eis as much a portion of sub- 
stantive law as s. 17, antl they go hand in 
hand. Section 49, will rule out onfy the do- 
cuments which were registrable under 
s. 17, and thi being the commoh ground 
that s. 17 is a piece of substantive law and 
therefore not retrospective, ib cannot be 
argued for a moment that s. 49 goes be- 
yond s.17 and rules out documents at the 
time of their production which were not 
registrable at the time when they were exe- 
cuted. To sum up, we donot agree with 
the Counsel for appellants that the rule laid 
down in s. 49 js that of adjective law, the 
allegation which forms the foundation of his 
argument. Asa result, we hold that the 
compromise doesnot require registration 
on the second ground also. We, therefore, 
dismiss the appeal. As complicated ques- 
tions of law were involved, ‘we think that 
the parties should bear theirown costs’ in 
this Court. E ; : 
D. Appeal dismissed. 


Fe mamane, 


CALCUTTA HIGH COURT 
Civil Rule No. 167 (F) of 1935 
April 18, 1935 
D. N. Mirrer AND Ran, JJ. 
GOLAM RABBANI alias LAL MIA 
AND ANOTAER—APPELLANTS 

; veTsus 
Dewan ABUL ‘KHAIR AHMAD ALI 
alias MAHMUD MIA AND oTHE:s— 
h RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 92— 
Appeal relating to trust on behalf of Muhammadan 
community—Petition by member of community to 
be made party, in case appellants were unwill- 
ing to continue appeal—Fresh sanction, if neces- 
sory, 

In an appeal relating to a tiust under s 92, 
Civil Procedure Code, on behalf of the Muhammadan 
community, a petition was made to the efigtt, 
that if the original appellants did not wish to 
prosecute the appeal and allow the appeal to be 
dismissed, tha petitioner may be added as a party 
and appellant on record so that he may proceed 
with the appeal: G 

Held, that the petitioner being a member cf the 
Muhammadan community was interested in the trust, 
and as such, the suit having been properly laid 
and the necessary sanction of the Collector of the 
district having been obtained, it was not necessary 
for any member of the public to obtain a fresh, 
sanction to carry on the appeal, Ponniatha Kethoot 
Paha Miswalian Menpee v. Mootheiath Matliserz 
Illath (2), Raja Anand Rao v. Ramdas Duduram (3), 
Gopi Das’v, Lal Das (4) and C. E. Dooply v. M. E. 
Moola (5), relied on. Cahabelaram v. Durga Prasad 
(1), not tollowed. 


Mr. Nripendra Chandra Das, (with him 
Mr. Bhupendra N. Roy Choudhury), for the 
“Petitioner. bi . . 


ki 
. 
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Fazlud Huy (wilh him eMessI6. 
Abul Hossain), for 


Mr. 
Syed Atiqualla and 
the Opposite Parties. i ; 

D. N. Mitter, J—This Rule raises a 
question of some importance. It appears 
that one Daraga Amiruddin, a rich merchant 
and zamindar of Dacca, built a Mosque, 
which is popularly known as Badamtoli 
Mosque situate at 1 Akmal Khan Road, 
Dacca and dedicated the property attached 
thereto for its upkeep and maintenance and 
acted ase the mutawalli thereof till his 
death. After the death of the said 
mutawalli one Nurunnessa Bibi became a 
mutawalla of the said wakf properties and 
the mosque; and while so acting she 
executed a Towliatnama on Poush 16, 1330, 
B. S. by which she appointed, the opposite 
party No.3 Dewan Abul Khair Ahmad Ali 
the muiawalli. By this towliatname certain 
rules of succession to the towliat were laid 
down and by virtue of these rules opposite 
party No. 3 became the mutawallt after the 
death of Nurunnessa Bibi which happened 
in 1332 B.S. It is alleged that opposite 
party No. 3 after assaming the management 
of the office of mutawalli misappropriated 
the income of the wakf properties and 
ultimately leased out the wakf properties 
for 15 years to opposite party No. 4. 
Opposite parties Nos. 1 and 2 having 
obtained sanction from the Local Govern- 
ment instituted suit No. 36 of 1932 in the 
Court of the District Judge under s. 92 of 
the Code of Civil Procedure, and the learned 
District Judge by his order dated February 
25, 1933, removed opposite party No. 3, from 
the office of the mutawalli and appointed in 
his place opposite party No. 9, namely 
Moulzi Asad Bukht, who is a stranger to the 


family of the wakif and also to the family 


of the last deceased mutawalli, as a 
mutawalli. Against this decision an appeal 
has been brought and itis contended that 
without calling for nominations from the 
Public, the learned District Judge should 
not have appointed opposite party No. 5 
who is à stranger to the family of the wakif 
and alco to the family of the deceased 
mutawalli Nurunnessa Bibi asthe mutawalli 
to the mosque. It is also complained that 
the learned Judge was wrong in abgolving 
opposite party No.3 from the lability to 
render proper accounts. This appeal, it 
may be mentioned, was brought by two 
yelators Golam Rabbani alias Lal Mia and 
another who had obtained sanction of the 
Collector of the District in accordance with 
the provisions of s, 92 read with s. 93 of 
the Code of Civil Procedure. The appeal 


ye 
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was “filed by these {wo relations and a 


requisition was made from the office for 


payment of the cosis necessary for the 
carrying out of the appeal. The original 
relator defaulted and it is stated in this 
petition by the petitioner Faizunnessa, 
wife of Moulvt Abdul Khaleque of 17 Syed 
Hasan Ali Lane, Dacca, that she is a 
pardanashin lady and as there was no 
publication of the call for nomination 
from the public for the appointment of the 
new. mutawalli to the mosque she had no 
opportunity to put forward her claim and 
her claim was not considered by the 
District Judge with the result that she has 
been deprived of aright to which she is 
entitled under the, towliatnama to which 
reference has already been made. She 
accordingly moved an application to, this 
Court for being added as a parly appellant 
on the ground that she is vitally interested 
in the results of the appeal but her appli- 
cation was summarily rejected on January 
30,1934, as the appeal was then being’ 
prosecuted diligently by opposite parties 
Nos. land 2. Itis alleged in paragraph 
No. 9 of the petition that the petitioner has 
now come tolearn that the said opposite 
parties Nos. land 2 have entered into a 
secret arrangement with the present 
mutawalli opposite parly No. 5 and are not 
willing to -prosecute the appeal any further. 
With that object in view although time has 
been granted to them for payment of 
paper book costs, they have defaulted in 
the payment of the same. In paragraph No. 
10 of the petition it is stated that ifthe 
appeal to this Court be dismissed fer non- 
prosecution on account of the secret arrange- 
ment between opposite party No. 5o0n tke 
one hand and opposite parties Nos. lnd 
Zon the other, the interest of the peti- 
tioner will be seriously «ffecled and her 
legitimate claim will be lost cn account of 
the collusion between the opposite parties 
Nos. Land 2 on the one hand end No. 5on 
the other, and this will cause an irrepar- 
able loss to the petitioner. She has ac- 
cordingly prayed in this Rule that ifthe 
original appellants do not wish to prosecute 
the appeal and allow tke appeal to be 


dismissed for default for ncn-payment of: 


paper book costs, the present petitioner 
may be allowed -to be added as a party 
appellanton the record, so that she may 
proceed with the appeal. , 

A Rule was issued interms of the peti- 
tion; Mr. Fazlul Huq has eppeared to show 
cause and he contends that this petition 
isnot maintainable unless the petitione 
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*petitioner - being a 


* yes rth 


obtain the sanction of the Collector of the 
District, and he has relied on a decision of 
the Allahabad High Court in the case of 
Chhabilagam v. Durga Prasad (1). This 
decision no doubt supports the contention 
of the learned Advocate for the opposite 
party. On the other hand the High Court 
of Madres has held thatthe suit brought 
under s. 92 of the Civil Procedure Cede 

eing ə representative suit, no question of 
abatement can arise if one of the relators 
die during the’ pendency of the appeal and 
the Court hes power under O. I, r. 10, 
cl. (2) of the Code to add other persons 
interested in the trust as parties because 
they had become parties to the represent- 
ative suit by the very fact of its having 
been instituted on behalf of all persons 
interested in ihe trust end not becanse’ 
they are the legal representatives of ihe 
deceased parly. In such cases the consent. 
of the Advocate-General to each fresh 
addition of a party is not necessary. See 
the case of Ponniatha Kethoot Paha 
Miswaian Menpee v. Moothedaih Mallisert 
Illath (2). In this connection with regard 
to abatement on the death of a party, refer- 
ence may be made to the decision of their 
Lordships of the Judicial Committee of the 
Privy Council in the case of Raja Anand 
Rao v. Ramdas Duduram (3). Their Lord- 
chips dealt with the question thus: “There 
was also a point that the person who 
originally raised the suit and got the sanc- 
tion having died, the suit could not go on 
but there does not seem any forcein that 
point either, it being a suit which is not. 
prosecuied by individuals for their own 
interests but as representatives of the 
general public.’ It seems tò us that the 
member of the 
Muhammadan community was interested in - 
the trust, and as such, the suit having been’ 
properly laid and the necessary sanction of, 
the Collector of the District having.been, 
obtained, it is not necessary for eny member. 
of the publicto cbtain a fresh sanction to 
carry on the appeal. An appealis after all 
a continuation of the suit. Itis not neces-. 
sary, therefore, thet she should. obtain sanc- 
tion either of the Collector or the Advocate- 
Generel asthe case may be. The decision 
cf the Madras High Ccurt seems tous to be 


based on goodesense. The Allahabad 
(1) 37 A £96; 28 Ind. Cas. 681;13 AL J 372; AIR 
1915 Alf. 59 e : 


(2) 40M 110; 34 Ind. Cas. 384; 3 L W 305; (1916) 
1M W N 402; 31 ML J 279; AIR 1917 Mad. 389. 

(3) 481 A 12; 62 Ind. Cas. 737; 13 L W 318; (1921) 
M W N 24; 17 NLR 37,250 W N 794; 48 0 493; 30. 
MLT 194; A I R1921 PO 123 (P, 0). 
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decision disregards the fact of the repre- 
‘sentative cHaracter of the suit. The Madras 
decision has been followed in Lahore. See 
“the case of Gopi Dasv Lal Das®47 Ind. Cas. 
"933 (4). It has also been follewed in the 
‘Rangoon High Court. See the case of C. 
E. Dooply v. M. E. Moolla (5). The 
Allahabad decision does not seem, in our 
‘ opinion, to lay down the correct legal posi- 
tion. | 

Following the Madras, Lahore and 
Rangoon decisions, we think that this Rule 
- should be made absolute and the petitioner 
should be permitted to be made a party 
appellant to the appeal and to carry on the 
appeal either in conjunction -with the 
` original appellants, or if'they do not proceed 
with the appeal, separately on her own 
behalf. 

“There will be no order as to costs. 

Rau, J.—I agree. 

D, Rule made absolute. 
- (4) 47 Ind. Cas, 983; 97 P R 1918; 173 PWR 
1918; A I R 1918 Lah. 146. 
: i 5 R263; 103 Ind. Cas. 261; AIR 1927 Rang. 





LAHORE HIGH COURT 
First Civil Appeal No. 830 of 1935 
gi November 11, 1935 
ADDISON AND ABDUL RASHID, JJ. . 


. ‘BENARES BANK, Lrp., SAHARANPUR .. 


—DErENDANT—APPELLANT 
3 x VETSUS- 
HAR PARSHAD AND'OTAERS—PLAINTIPFS— 
f ‘-  DEFENDANTS—RESPONDENTS 
Registration ‘Act (XVI of 1908), ss. 30 (2), 51— 
_ Document relating to immovable property executed 
AE Gree eee oe a che under 3 30 (2) 
— ; s effect—Tra 
Act (IV of 1882), ss. 3, Hapl. (yee. TM PA sahi 


and charge—-Distinction—Charge, -when amounts to - 


mortgage. 

Where a document relating to immovable 
perty situate at Delhi, is registered under s. 40 (2), 
Registration Act by the Registrar at Lahore, it 
would not amount to a notice unless a memoran- 
dum of the instrument is entered in the files by 
the Registrar's Office at Delhi under s. 51 of the 
Registration Act. [p. 70, col. 2; p. 71, col. L] 

he words ‘transfer of an interest’ 
., Transfer of Property 
_ from a charge, 

created but the right is something more than a 
“ personal obligation, for it is a-jus ad rem, that is, 

a right to payment out of property specified, while 
a simple mortgage is a right in rem. There is 
thus very little difference between a charge and a 
_ simple mortgage except tha® a charge is only good 
- as against a subsequent transferee with notice. The 

distinction between the 
being thus very slight, the question must in each 
particular case be decided on the facts thereof. 
it may “be said, however, that when a charge is 


pro- 


ar ins, 58, 
Act distinguish a mortgage 


- croated “by act of parties, the specification of the 


. 
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In a charge no right in rem is | 


“wo forms of instruments - 
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particular fand or property negatives a personal 
liability and the remedy of the holder of the charge 
is against ths property charged only. When there 
is in addition a personal covenant, the security 
will become ` collateral to that personal covenant 
and ths security would ia that case appear to 
becume a transfer.of a right of sale to support 
the personal covenant and as the right of sale isa 
tight in rem, the transaction would be a mortgage. 
For this reason the absence of a personal liability 
is the- principal test that distinguishes-a charge 
from a simple mortgage, Tokhan Singh. v. Girwar 
Singh (2), Srinivasa Raghava v. Ranganatha Iyenger 
(3) and N. Sambayya v. T. Subbayya (4), followed, 
|p. 71, cola. 1 & 2.} | l 

F.C. A. from preliminary decree of the 
Senior Sub-Judge, Delhi, dated January 25, 
1935. E A 

Messrs. Badri Das and Madan Lal, for 
the Appellant. 

Messrs. Shamair Chand, Radha Mohan Lal 


(for Plaintiffs) Bhagwat Dayal (for the 
Defendant-Respondents.: 
Addison, J—Ganga Ram, defendant 


No. 1, mortgaged on February 6, 1928, 
certain immovable property with possession 
in favour of the plaintiffs, The considera- 
tion was Rs. 80,000 and the transaction 
The 
mortgagor. executed a deed of lease in 
favour of the mortgagees, the rent fixed 
being Rs. 650 per mensem. On March 13, 
1928, a further deed of mortgage for the 
sum of Rs. 25,090 was executed by the 
mortgagor in favour of the same mortgagees. 
There was a third deed of mortgage for 


‘Rs. 45,009 executed on July 19, 1928, the 


secured property being the same together 


“with a house not includedin the first two 
“ mortgages. 


A deed of lease was also exe- 
cuted by the mortgagor, in favour’of the. 
mortgagees with respect to this additional 
house, the rent being fixed at Rs. 32-per 
mensem. In the mortgages were included 
terms aS regards interest and interest in 
default. On December 22, 1930, the mort- 
gagees sued Ganga Ram, their mortgagor, 
defendant No.1, on the mortgages, and 
impleaded Bala Parshad-Alopi Parshad, 
subsequent mortgagees, as defendant No. 2. 
The mortgage in favour of defendant No. 2 
was executed on July 25,~ 1930. The 
plaintiffs-morigagees claimed Rs. 1,08,775 
on the basis of their three mortgage 
deeds. On February 27, 1931, a compros 
mise was arranged between the mort-| 
gagees and the mortgagor. Ib was filed 
in Court on March 2, 1931, but Counsél for 
defendant No. 2 did not agree to its terms. 
Issues were framed and the case adjourned 
for evidence. Thé case came on for hear- 
ing on April 28, 1951. : 
Both the defendants ‘were’ absent and 


” 


~ 


.gaged property under 
. of O. XXXIV, r. 4, Civil Procedure Code. 
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an ex ‘pdrte decree was granted to the 
Plaintiffs in terms of the compromise. At 
the instance of defendant No. 2 the ex 
parte decree was set aside on June 27, 
1932. On August 2, 1932, the plaintiffs 
applied for leave to amend their plaint 
so as toimplead Rameshwar Das as de- 
fendant No. 3 and the Benares | Bank, 
Limited, as defendant No. 4 as it had 


come to their knowledge that they were” 


also interested in the mortgaged property. 
Leave to amend was granted and’the case 
went for trial. Rameshwar 


therefore gone in default. Defendants No. 2 
and 4, that is, Bala Parshad-Alopi Parshad 
and the Benares Bank, Limited, took certain 


` pleas and also disputed the priority of each 


other's mortgages. As a result of the 


suit the Subordinate Judge, lst class, 
Delhi, has granted the plaintiffs a pre- 


liminary decree for Rs. 2.55,839-4-0 with 
costs to be realised by sale of the mort- 
the provisions 


He furiher held that if any balance was 
left after satisfaction of the plaintiffs’ 
claim, it was first to go towards satisfaction 


z of the mortgage debt, due to defendant 


No. 2, Bala Parshad-Alopi Parshad, which 


_was held to amount to Rs. 22,987-8-0 and 


then towards the discharge of the secured 
debt of the Benares Bank, Limited, de- 
fendant No. 4, amounting to Rs. 74,389-4-0, 
This means that defendant No. 2's claim 
was given priority over that of defendant 
No. 4. 

Defendant No. 4, the Benares Bank, 
Limited, has appealed. Only two grounds 
were argued before us. The first was that the 
interest allowéd to the plaintiffs was excess- 
ive and that the decree should not be in ex- 
cess of what was first. decreed on April 28, 
1931 under the compromise. The second was 
that the trial Judge was wrong in holding 
that the mortgage of defendant No. 2 had 
priority over the mortgage of ihe appei- 
lant Bank. At the hearing ihe question 
of interest was compromised before us and 
this compromise will be mentioned later. 
The only question for decision therefore in 
this appeal is, which of the two mort- 
gages of defendants Nos. 2 and 4 should 
have priority. It has already been stated 
that the mortgage of defendant No. 2 is 
dated July 25, 1930. The appellant Bunk 
claims that it holds a mortgage over the 
property which is dated Apri) 17, 1930. The 
Bank had two simple money decrees against 
Ganga Ram, the mortgagor, in the Saharan- 
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‘ant No. 3, did not appear and his claim has 
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pur Courts. One of them as for over 
Rs. 40,000 and the” other fot something 
over Rs. 900. The Bank took oùt execu- 
tion againgt Ganga Ram and in those pro- 
ceedings compromised with h?m. In order to 
complete this compromise, Ganga Ram exe- 
cuted in their favour and put into Court 
what is described as security bond. It is 
stamped with a non-judicial stamp of 
Rs. 7-8-0. Part of this security bond runs 
as follows: 

“Whereas the decree-holder wishes to execute the 
said decrees immediately and whereas the judgment- 
debtor will suffer if this is done, therefore, the 
said decree-holder has agreed to stay execution of 
the decrees for a period of six months provided 
sufficient security is given by the judgment-debtor. 
Accordingly the decree-holder has accepted the 
security of the property hereinafter fully described, 
known as Ganga Niwas situated in Chandni Chowk, | 
Delhi, for both the said decrees. The judgment- 
debtor hereby covenants that the said property shall 
remain as such till the entire amount under the 
two decrees with interest and costs is paid to the 
decree-holder while the decree-holder shall be en- 
titled to realise all his dues under the decrees 
after the lapse of six months by the sale (subject 
to prior mortgages) of the said property hereby 
given in security and in case of its insufficiency 
by the sale of other property of the judgment-debtor 
and from his person also.” 


This deed is dated April 17, 1930, and 
was registered on May 26, 1930 at Lahore 
under the provisions of s. 30 (2), Registration 
Act, this being permissible under that sub- 
section although the property is situated 
in Delhi. It was presented to the execut- 
ing Court at Saharanpur along with a 
petition on June 20, 1930. This petition 
is in the same terms as the so-called 
security bond and sets. out the prior 
morigages, namely, the three mortgages in 
favour of the plaintiffs. At ihat time the 
mortgage in favour of defendant No. 2 had 
e not been entered into. Under the compromise, 
execution in the Saharanpur Courts was 
stayed. Tne contention of defendant No. 2 
is that the security bond only creates a 
charge on the property and that as he had 
no notice of that charge, his mortgage, 
though of later date, must be giyen prio- 
rity. One witness was produced to prove 
that defendant No. 2 had notice of this 
trensaction but the trial Judge has not 
believed him and we. are not prepared to 
differ from his finding. It was at first 
contended on behalf of the appellant that 
registration of the bond itself amounted 
to notice under Expl. (1) to s. 3, Transfer 
of Property Act, This contention must be 
repelled as the instrument was registered 
under sub-s. (2), s. 30, Registration Act, 
and notice would, therefore, only. take effect 
from thedate on which any memorandum 
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of the doeement was filed by the Sub- 
“ Registrar at Delhi. There is no evidence 
on thts record that any memorandum of 
it was ever filed by the Sub-Registrar 
there. Nor¢is there any evidtnce that the 
Instrument or memorandum had been duly 
entered or filedin books kept under s. 51, 
Registration Act, as required by proviso 
.(2) to Expl. (1), s. 3, Transfer of Property 
Act. This means that if the document of 
the appellant Bank only creates a charge, 
the mortgage of defendant No. 2 must have 
priority as it must be held that he hid no 
notice of the charge. But this instrument 
must be held to be a simple mortgage 
and -not a document creating a charge. 
‘Mortgage’ ‘as defined in s. 58, Transfer of 
Property Act, is the transfer of én interest 
in specificimmovable property for the pur- 
pose of securing the payment of money 
advanced or tu be advanced by way of 
loan, an existing or future debtor the per- 
. formance of an engagement which may give 
rise to a pecuniary liability. There has, 
therefore, to be a transfer of an interest in 
specific immovable property for the purpose 
of securing the payment of money. Charge 
‘is defined ins. 100, Transfer of Property 
Act, as follows: 

“Where immovable property of one person is, by 
act of parties or operation of law, made security 
for the payment of money to another and the trans- 
action does not amount to a mortgage, the latter 
person is said to have a charge on the pro- 
perty.” 

The words ‘transfer of an interest’ thus 
‘distinguish a mortgage froma charge. In 

‘a charge no right in rem is created but 
the right is something more than a per- 
sonal obligation, for it is a jus ad rem 
that is, aright to payment out of property 
specified, while a` simple mortgage is a 
right in rem. There is thus very little 
difference between a charge and a simple 
mortgage except that a charge is orfly good 
as against a subsequent transferee with 
notice. In Shiva Prasad v. Beni Madhab 
(1), Das, J., said: 

“Now the broad distinction between a charge and 
a mortgage is that whereas a charge only gives 
right to payment out ofa particular fund or parti- 
cular property without transferring that fund or 


property, a mortgage is in essence a transfer of an 
interest in specific immovable property.” 


“No particular form of words is necessary 
for the creation of a mortgage und the 
Court will ascertain the intention by 
looking at the sukstance and esgence of the 
transaction and not the mere form of the 
deed. Even if the deed calls itself a mort- 
: (1f 1 Pat. 387; 70Ind. Cas, 24; AIR 1922 Pat. 529; 
“S4PLT 6. : : a 


. nivasa Raghara v. 
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gage, its nature willbe determined not by th? 
name the parties give it but by the relation 
constituted by it. The fact, therefore, that. 
the instrument of the appellant Bank is 
called a security bond is not of great im- 
portance. It was stamped obviously under 
the provisions of Art. 57, Sch. I, Stamp 
Act, the heading of which is 

“Seeurity bond or mortgage-deed executed by way 
of sseurity for the due execution of an office, or 
to account for money or other property received 
by virtue thereof or executed by a surety to secure 
the dué performance of a contract.” 


The question of registration does not 
arise if it is held to be a mortgage deed 
because it was registered. The distinc- 
tion between the twoforms of instruments 
being thus very slight, the question must 
in each particular case be decided on the 
facts thereof. It may be ssid, however, 
that when a charge is created by act of 
Party, ‘the specification of the particurlar 


fund or properly negatives a personal 
liability and the remedy of the 
holder of the charge is against the 


property charged only. When there is in 
addition a personal covenant the security 
will become collateral to that personal 
covenant and the security would in that 
case appear to become a transfer of a, 
right of sale to support the personal 
covenant, and as the right of sale is a 
tight in rem, the transaction would be a 
morigage. For this reason it has been held 


- that the absence of a personal liability is the 


principal test that distinguishes a charge from 
a simple mortgage. It is not necessary to 
discuss all the authorities cited at the Bar. 
I wish, however, to refer to one or two of 
them. In Tokhan Singh v. Girwar Singh (2) 
the appellanis executed as security for the 
costs of the respondent in an appeal to 
the Privy Council a duly attested and re- 
gistered bond whereby they put certain 
immovable property in security for such 
costs. It was held that the effect of 
the bond was to create a mortgage. 
This case goes very far In Sri- 
Ranganatha Iyen- 
gar, 51. Ind. Cas. 963 (3), a decision 
of the Madras High Court,. Sadasiva Aiyar, 
J., held that an obligor who executes a bond 
creating a charge on specific, immovable 
properly did in his opinion transfer an 
interest therein. N. Sambayya v. T. 
Subbayya (4), is a decision cn facts nearly 
on all fours with the present case. A 


(2) 32 C 491,9 CW N 372, 

(3) 51 Ind. Cas. 963; A I R 1919 Mad. 523; 36 M LJ 
618; 25M L T 347. ° 

(4) 31 M 330; 3 ML T 317. 
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security bond was given to the Court in 
the following terms: 2 
“Until the disposal of my appeal in the District 
-Court I pledge my immovable property which is 
described in the Schedule annexed and which is 
free from all encumbrances to the Court for a 
certain sum (which was the amount of the decree 
of the plaintiffs). If the result of the decree be 
against me, I hereby bind myself to allow the 
plaintiff to recover the whole amount of the said 
decree by my immovable property and if it be in- 
sufficient, from me, Until the whole of the decretal 
amount is discharged, I will not sell or make a gift 
of the said property to others. I have thus execu- 
ted a security bond,” 


LJ 
It was held that the security bond 
amounted to a mortgage within the meaning 
of s. 58, Transfer of Property Act. In the 
case before us the appellant Bank was 
entitled under the security bond to realize 
“its dues under its decrees after the lapse 
of six months by the sale, subject to prior 
mortgages of the property mentioned in the 
‘security bond and in case of its insuffi- 
‘ciency by the sale of other property of the 
judgment-debtor and from his person also. 
‘The right of sale was given specifically and 
‘there was also the personal liability speci- 
-fically set out. The document therefore 
‘must be held to be a mortgage and as 
such it has priority over the mortgage of 
defendant No. 2 which is later in time. 
The compromise as to the amcunt of the 
decree, which was accepted by all the par- 
ties, is as follows. The consent decree, 
‘dated April 28, 1931, which followed the 
-compromise of February, 27, 1931, was ac- 
cepted subject to a certain condition. 
. This means that the amount fixed us due 
to the plaintiffs on their three mortgages, 
including costs of the trial Court, was 
Rs. 1,63,254-5-3. Defendant No. 1 wes to 
. deliver possession of the properly to the 


. plaintifs on March 1, 1931, and this has . 


- been done. From that date tke plaintiffs 
were to realize rent frem the tenants and 
_ keep regular accounts. Future interest at 
12 annas per cent. per mensem till reali- 
zation was to be allowed on the sum of 
- Rs. 1,683,254 5-3 from March 1, 1931, and the 
. plaintiffs had to credit rent received towards 
interest due, the deficit being added to the 


above-mentioned sum at the time of the final | 


decree. 


"The plaintiffs allowed the defend nt 
mortgagor two and a half years’ time to 
_ pay. This time has expired and we are no 
longer concerned with it and the Plaintiffs 
“are now entitled to a final decree. For 
the purpose of fixing the amount due 
under the final decree we fix J anuar 


1936, as tha date up to ‘which calonlation, 
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should be made for the purpose qf ascertain- 
ing the amount due so that a final decree 
may be drawn up on application .being 


made to tat effect. The plaintiffs 
were also ablowed «to pay ,house tax, 
water rale, Municipal rents and other 


taxes to the Municipality in respect of 
the property out of the rent received by 
them, and they were given power to con- 
gtrugt a verandah in front of the property’ 
with the permission of the Municipality, 
the cost of which was to be included in the 
final decretal amount: such cost to be 
established by the plaintiffs who had to 
keep -regular accounts and produce 
vouchers. These were the terms of the 
consent decree dated April 28, 1931, and 
the parties further agreed before us that 
the plaintiffs will be entitled to an ad- 
ditional sum of Rs. 16,000 with simple 
interest thereon at 12 annas per cent. per 
mensem from the date of this Court’s 
decree. As 1egards the amount due to the 
plaintiffs, therefore, our order is cs above 
in terms of the compromise. The parties 
will bear their own costs of the appeal as 
regards this part of the case while the 
costs of the trial Court are already included 
in the amount mentioned. ` 
We further accept the appeal to the 
extent of setting aside the trial Court’s 
order to the effect ihat the mortgage of 
defendant No. 2 had priority end hereby 
declare that the mortgage of defendant 
No. “4, the appellant Bank, will have 
priority over that of defendant No. 2, Bala 
Parshad-Alopi Parshad. We think that 
the parties should bear their own costs with 
respect to this portion of the appeal also. 
D. Appeal partly accepted. 


“CALCUTTA HIGH COURT 
Civil Rule No. 125 of 1935 
May 13, 1935 
HENDERSON AND KHUNDKAR, JJ. 
GUNARBERINISSA CHOUDHURANI 
AND OTdERS—J UDGMENT-DEBTORS— 
PETITIONERS 
TETSUS 
GOPENDRA PROSAD SUKUL AND 
ANOTHER—DECREE-EROLDERS AND OTHERS— 
Orrositg PARTIES. 
Bengal Tenancy Act (VIII of 1885), s. 174° (3), 


proviso (b);—Deposit, when tg be made—Civil Proce- 
dure Code (Act V of 1908), s. 115—Lower Court 


. wrongly construing section, and refusing to entertain 


applicacton— Revision. ~ 
To admit an application is not the same thing as 
te allow it. Consequently, the edepcsit under s. 174 
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(3), proviso (b},,Bengal Tenancy Act, need not he 
made atthe time of filing the application. It should 
be made before the applitation is allowed. Mofi- 
juddin Muhuri v. Mofizuddin (1), relied on, Kuloda 
Prosad v. Kumar Prativa Nath Roy (2), explained. 

Where the loyer Court under an egroneous con- 
struction of a section of an Act has refused to enter- 
tain and decide an application which the statute 
directs him to decide, the matter is clearly within the 
purview of s, 115 of the Civil Procedure Code. 

C. R. from an order of the Sub-Judge, 
Dinajpur, dated January 16, 1935. 

Messrs. C. C. Biswas 
Ghose, for the Petitioners. 

Mr. Krishna Kamal Moiira, for the Op- 
posite Parties. 

Henderson, J.—The first point which 
arises for decision in this Rule is whether 
the deposit which is required by proviso 
(b), sub-s. 174, Bengal Tenancy Act, is 
to be made at the time the application is 
filed, or before the application is allowed. 
The petitioners filed an application and 
the learned Subordinate Judge directed 
them to deposit the amount recoverable 
under the decree within ten days. The 
petitioners then obtained this Rule. They 
are supported by the decision in Mofijuddin 
-Muhuri v. Mofizuddin (1). On the other 
hand the opposite parties rely on certain 
general arguments and certain observations 
made by Mukerji, J., in Kuloda Prosad 
v. Kumar Prativa Nath Roy (2). On 
behalf cf the opposite parties it is con- 
tended that inasmuch as the applicants 
.cannot get any relief without making the 

, deposit, it would be futile to provide that 
the deposit will not be required until some 
subsequent date; further if the intention 
of the legislature was to discourage false 
and frivolous applications, it is obvious 
that that object can only be obtained if 
the deposit is made at the time when the 
application is filed. So far as attainihg 
this object is concerned, Lort-Williams, J., 
referred to this difficulty. Mukerji, J., 
also in the other case said this : 

“The learned Judges have pointed out the 
enormous difficulties that are experienced in con- 
struing the clause. Weare very doubtful if it was 
not the intention of the legislature that the word 
‘allowed’ in the clause should be read in the sense 
cf ‘entertained’, because we are unable to hold that 

` unless it is so read the diffizulties can be solved; 

tha solution suggested in the aforesaid decision, 


in cur opinion, is not a satisfactory solution of the 
difficulties,” 


On the other hand the learned Advo- 
cate who supported this Rule asked us to 
examine the matteņ from the point of view 


end Joy Gopal 


(1) 61 0 238; 151 Ind. Oas. 91; AI R 1934 Cal. 
49): 59 C L J69; 380 WN 334;7R C 68. 

(260 O L J 112; 154 Ind. Cas. 420; AIR 1935 
Cal, 91; 620 149,7 R 0449. n 
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of an applicant whois unsuccessful. His 
esntention fs that when the application 
may be dismissed on the merits, it would 
be unreasonable to call upon the appli- 
cant to deposit a sam of money which 
might have to be returned. Finally the 
matter may be examined from the point 
of view of the destination of the money. 
No donbt if the section merely provided 


, that a deposit is only to be made when 


the applicant is the judgment-debtor, it 
might þe argued that it is quite reasonable 
toensure that whatever might be the result of 
the application, the admitted debt may be 
liquidated and a stop put to further pro- 
ceedings in execulion. The difficulty here 
is thatthe deposit is to be made whether 
the judgment-debtor is the applicant or 
not. We entirely agree with the opinion 
of Lori-Williams, J., that it is impossible 
to decide what should be the proper 
destination of the deposit without taking 
into consideration the facts of each parti- 
cular case. We have, therefore, come to 
the conclusion that itis quite impossible 
to decide this important point by attempt- 
ing to decide what was the intention of 
the legislature, and to what extent that 
intention has been carried out by the 
actual provisions of the section; in our 
opinion the only satisfactory way to decide 
the question is to consider the words which 
have been actually used. If that is done, 
there can, in our judgment, be no doubt 
that to admit an application is not the 
same thing as to allow it, and we accept 
the reasoning adopted by the learned 
Judges in the case reported in Mofijuddin 
Muhurt v. Mofizuddin (1). It cannot be 
said that this decision has been directly 
affected by the observations of Mukerji, 
J. in Kuloda Prosad v, Kumar Prativa 


-Nath Roy (2), because he was not expressly 


deciding the point, and did not go further 
than to enunciate a certain doubt. On 
the other hand the view taken by Lort- 
Williams, J., has also been taken in Civil 
Revision No. 1215 of 1933 by Mallick and 
Jack, JJ. 

It is further contended on behalf of 
the opposite parties that this is a matter 
with which we cannot interfere under the 


_provisions of s. 115, Civil Procédure Code, 


as the only point involved is one of A 
wrong decision on a point of law. It is 
clear that the learned Subordinate Judge 
has gone further than that. What he has 
really done is that under an erroneous 
construction of the section he has refused 
to entertain and decide an application 
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which tke statute directs him to decide. 
Such a matter is clearly within the pur- 
view of s. 115 of the Code. Lastly it 
-was contended that we ought not to in- 
terfere because the petitioners haye an- 
other remedy by way of appeal. Certainly, 
if the learned Subordinate Judge had 
dismissed the application, the petititioners 
could have filed an appeal, and is they 
did not do so, we might refuse to give 
them any relief in revision; but in the 
present case we do not even knew that 
the learned Subordinate. Judge will dis- 
miss the application. He may keep it 
pending indefinitely. Furthermore, when 
once the Rule has been issued, no useful 
purpose would be served by discharging it 
and leaving the parties to get the same 
point decided in appeal. ; 

For these reasons we make the Rule 
absolute, and direct the Subordinate 
Judge to determine the petitioner's appli- 
cation in accordance with law. Costs of 
ihis Rule will abide the result. We assess 
the hearing fee at two gold mohurs. 

Khundkar, J.—I agree. 

D. Rule made absolute. 


‘RANGOON HIGH COURT 
_ Criminal Revision Application No. 774-A 
of 1935 
January 3, 1936 
f DUNKLEY, J. 
EMPEROR—PROSECUTOR 
l versus 
AH HTW E— RESPONDENT 

Burma Prevention of Crimes (Young Offenders) 
Act (III of 1930), ss. 25 (1), 10—Order of detention 
-in Borstal School for any period under Act—Whe- 
ther amounts to enhancement of sentence within 
Criminal Procedure Code (Act V of 1898), s. 423 
(1), cl. (b) G). 

An order for detention ina Borstal School for 
any period permitted by the provisions ofthe Burma 
Prevention of Crimes (Young Oifenders) Act, can 
never amount to an enhancement of sentence within 
cl. (a) (3), s. 423 (1), Criminal Procedure Code. It 
is clear from s. 25, Burma Prevention of Crimes 
(Young Offenders) Act, that an -order of detention 
in a Borstal School isnot a sentence of imprison- 
ment; in fact, if is something which is substituted 
for a sentence of imprisonment. It is also plain, 
from the seheme of the Act and the rules which 
-have been made thereunder, that the period of de- 
tention ordered under this section on & juvenile 
accused bears no relation whatever to the santence 
of imprisonment which would be passed on an 
adult accused for a similar offence. In considering 
the proper period of detention in a Borstal School 
entiraly different and, in fact, almost opposite con- 
siderations arise to those which arise in considering 
the sentence of imprisonmen’ to be passed on an 

“adult, 
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. Under s. 10 of the Burma Prevanfion of Crimes 
(Young Offenders) Act, a Court of Session on appeal 
has jurisdiction to order detention in a Borstal 
School for ang period which is legal under the pro- 
visions of sub-s. (1), s. 25, irrespective of the length 
of the sentetce of imprisonment which has been 
passed by the Magistrate from whose judgment the 
appeal is brought; andin ordering such detention 
there can be no question of an enhancement of sen- 
tence having been made. 

Or. R. App. from an order of the Addi- 
tienal Magistrate, Paran, dated Septem- 
ber 13, 1935. 

Mr. E. W. Lambert, for the Crown. 

Order.—The respondent, Ah Htwe alias 
Sein Htwe, was convicted by the first Ad- 
ditional Magistrate of Pe-an of the offence 
of cattle theft, under s. 380, Indian Penal 
Code, and was sentenced to two years’ 
rigorous imprisonment. As pointed out by 
the learned Sessions Judge on appeal, the 
Magistrate entirely failed to consider the 
provisions of the Prevention of Crime 
(Young Offenders) Act, 1930, although the 
respondent had stated in his examination 
that his age wes seven years. Consequently, 
the learned Sessions Judge on appeal 
ordered an enquiry into the age of the 
respondent, and -as a result of this enquiry 
he came to the conclusion that the respond-, 
ent was eighteen years of age atthe time 
of his conviction, having been born on 
January 1, 1917. He then took action under 
the provisions of s. 25, sub-s. (1), Preventions 
of Crime (Young Offenders) Act, and ehang- 
ed the sentence of two years’ rigorous im- 
prisonment passed upon the respondent to 
an order directing that the respondent 
should be sent to the Borstal Schcol at 
Thatyetmyo fora period of two years. The 
learned Sessions Judge was well aware of 
the rules under the Act and the instructions 
which have been issued from time to time, 
and recognised that a period of two years 
was not a sufficient period of detention in 
a Borstal School. Apparently although he 
has not ¢pecifically so stated, he feared 
that if he ordered detention fore period 
of more than two years, he would be held 
to have enhanced the sentence passed by 
the Magistrate upon the respondent, with- 


-in the meaning of cl, (b) (3), s. 423 (1), 


Criminal Procedure Code. In my opinion, 
an order for detention in a Borstal School 
for any period permitted by the provi- 
sions of the Aci can never amount to an 
enhancement of sentence. Section 25 (1), 
Prevention of Crimes (Young Offenders)’ 
Act, is in the following terms: 

“In any trial against any person between 16 and 
19 where a sentence of imprisonment would ordi- 
narily be passed, the Court may, instead of passing 
such sentence, direct that such person shall be 

é : 
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sent to a Borstal School for a period of not less 


a two years and noteextending beyond the age 
of 21... 


It is clear from the teras of this sec- 
tion that ap order of detentign in a Borstal 
School is not a sentence of imprisonment ; 
infact, itis something which is substituted 
for a sentence of imprisonment. It is also 
plain, from the scheme of the Act and the 
rules which have been made thereunder, 
that the period of detention ordered undér 
this section on a juvenile accused bears no 
relation whatever to the sentence of im- 
prisonment which would be passed oz an 
adult accused for a similar offence. In 
considering the proper period of detention 
in a Borstal School entirely different and, 
in fact, almost opposite considerations 
arise to those which arise in considering 
the sentence of imprisonment to be passed 
on an adult. Section 10, Prevention of 
Crime (Young Offenders) Act, is as fol- 
lows : 

‘Ths powers and duty conferred and imposed 
on Courts by this part (i.e, part IL of the Act 
in which s. 25, also occurs) may he exercised and psr- 
formed by any of the Courts hereunder mentioned, 
in original, appellate and revisional jurisdiction, 
in cases within their powers and jurisdictions as 


defined by other laws ; (a) the High Court, (b) 
Courts of Session, and so on.” | 


Consequently, itis clear that in its ap- 
pellate jurisdiction a Court of Session can 
exercise the powers conferred by s. 25, 
Prevention of Crime (Young Offenders) Act. 
Supposing that in this case the learned 
Sessions Judge had decided to uphold the 
conviction of the respondent, but to reduce 
his sentence to a sentence of one year's 
Tigorous imprisonment, it would then have 
been opsn to him, instead of passing this 
reduced sentence of one year’s rigorous 
imprisonment, to have ordered the deten- 
tion of the respondent in a Borstal School 

. for any period up to the time when “he 
reaches the age of 23, the age which has 
been substituted for 21 in s. 25 (1) by a noti- 
fication of the Local Government issued 
under the proviso to this sub-section. There- 
fore, it is clear that, unders. 10 of the 
Act, a Court of Session on appeal has 
jurisdiction to order detention in a Borstal 
School for any period which is legal under 
the provisions of sub-s. (1), s. 25, irrespec- 
tive of the length of the sentence of im- 
prisonment which has been passed by the 
Magistrate from whose judgment the ap- 
peal is brought and in ordering such de- 
tention there can be no question of an en- 
hancement ofsentence having been made. 
Ia the present case, instead of the order 
directing thet the respondent shall be sent 
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to the Boystal School at Thatyetmyo for a 
period of two years, I direct he be ‘detain- 
ed in the Borstal School for a period of 
four years, this period to be reckoned from 
the date of his conviction by the Magis- 
trate. 


D. Order accordingly. 


CALCUTTA HIGH GOURT 
‘Appeal from Appellate Decree No. 475 
of 1932 
January 22, 1935 
GUHA AND BARTLEY, JJ. 
HARA CHANDRA DAS AND OTHERS 
— APPELLANTS 
VET'SUS 
BHOLANATH DAS AND OTAERg— 
RESPONDENTS 
Appeal—Right of—Right cannot be assumed—It 
is statutory right—Findings contained in judgment— 
Civil Procedure Code (Act Y of 1908), if provides 
appeal against them—Rules engrafted by decisions— 
Test is whether rule of res judicata applies to find- 
cd Procedure Code (Act V of 1908), ss. 100, 


An appeal is a creature cf the statute, and, it 
cannot be assumed that there is a right of appeal 
in all matters coming for consideration of the Court: 
unless a right of appeal is expressly given, it does 
not exist, and the litigantmay have independently 
of any statute a right to institute a suit for nullify- 
ing;the effect of any decision of a Court, [Pa 77, col, L] 

it is incumbent upon an appellant to show that 
there is a statutory right of appeal ; an appeal 
does not exist inthe nature of things; aright of 
appeal from any decision must be given by express 
enactment, and it cannot be implied, Rangoon 
Botatoung Company, Lid. v. Collecior of Rangoon 
(2) and Sandback Charity Trustees v, Narth Stafford- 
shire Railway Co. (3), followed. [ibid.] 

The Code of;Civil Procedure by the Provisions 
relating to the right of appeal as they now stand 
dces not provide for an appeal against a finding 
contained ina judgment, The rule engrafted on 
the statute by a current of decisions by High 
Courts in this country, is that an aggrieved part 
may havea right of appealand that the test to be 
applied in such cases is whether the finding sought 
to be appealed against, is one to which the rule of 
res judicata may be held to be applicable, so as to 
disentitle the aggrieved party to agitate the ques- 
tion covered by the finding in any other proceed~ 
ing. ip. 79, col. 1.] 

[Case-law discussed. 

A. against the decree of the District Judge, 
Sylhet, datedJuly 29, 1931, affirming that 
of the Additional Subordinate Judge, Third 
Court, Sylhet, dated March 31° 1931, 

Mr. ‘Amarendra Nath Bose, and” Mr. 
Jisendra K. Sen Gupta for Mr. Manmatha 
Nath Das Gupta, for the Appellant, 

Dr. S. C. Basak, and Mr. Chandra 8. Sen, 
for the Respondents. 

Judgmeni.—This plaintiffs in the suit 
out of which fhis appeal has arisen, sought 
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‘to exercise right of pre-emption in respect 


‘of the property described in ‘the plaint, 


v. 


against the defendants Nos. 1,2 and 3 in 
the suit, ès purchasers of the property in 
question from the defendants Nos. 4 and 5 
by a kabala, Ex. B in in the case dated 
Bhadra 25, 1335. The plaintiffs and the 
defendants Nos. 4 and 5 were admit- 
tedly co-sharers in regard to the 
property in dispute and the tight 
of pre-emption sought to be exercised in 
the suit was right to a certain share in 
joint property, owned by the pldintiffs 
and the defendanis Nos. 4 and 5, the 
vendors of the defendants Nos. 1,2 and 3 
in the suit. The claim to ihe exercise of 
the right of pre-emption as made by the 
plaintiffs was resisted by the defendants 
Nos. 1, 2 and 3; the defendants Nos. 4 and 5 
supported the case by these defendants, 
by the written statement filed by them but 
they did notappear at the hearing of. the 
suit, 

- The plaintiffs’ claim for pre-emption as 


“made in the suit was dismissed by the 


Court of first instance on the ground that 
the suit was barred by limitation. On 
appeal by the plaintiffs, the learned District 


‘Judge of Sylhet, reversed the decision of 


the trial Court on the question of limita- 


. tion; according to the Judge, the suit was 


not barred by limitation. The Court of 
Appeal below, however, came to the decision 


that the kabala, Ex. B in the case, had ` 
‘of the position that an appeal to this 


: never been legally registered owing to 


the fact that the Sub-Registrar registering 


‘{he same -had not been ‘vested with re- 
` quisite powers. There was no sale in 


respect of the property covered by the 
kabala Ex. B, and it followed from that 
that the plaintiffs had no cause of action. 
Although the reasons were different from 
those recorded by the Subordinate Judge 
in the Court of first instance, the con- 
clusion of the District Judge in the Court 
of Appeal below, was the same as that at 


- which the trial Court had arrived, namely 


-that the plaintiffs’ suit should be dismissed. 


The defendants Nos. 1 to 3 appealed ‘to 


this Court; and the appeal is directed, 
as steted in the Memorandum of Appeal: 
“against a finding of the lower Appellate Court, 


‘althmugh the gppeal before that Court was dis- 


migsed, and the appellants were respondents in that 


| appeal”. 


There were cross-objections preferred by _ 
the plaintifis-respondents in the appeal to ` 


' this Court. , 


The cross'objeciions filed in this Court ` 


were not pressed. 


“was raised on behalf of 


there was a 
plaintiffs’ suit 


S 16310 


At the hearing of the appeal objection 
thé * plaintiffs- 
respondents as to thë maintainability of 
the appeal ta this Court, -by the defendants 
Nos. 1,2 and,3 in the suit, in view of the 
dismissal of the plaintiffs' shit, by the 
Court of Appeal below, in concurrence 
with the trial Court. It was urged in 


support of the objection to the maintain- 


ability of this appeal, that s. 100 of the- 


-Cod of Civil Procedure was a complete 


bar in the matter of preferring an appeal 
by the defendants Nos. 1, and 3:— 
decree of dismissal of the 

passed by the Court .of 
Appeal below; and the defendants in ‘the 
suit were not entitled to maintain this 
appeal. The decree of the lower Appellate 


‘Court was in their favour, and they could 


not appeal to this Court, with a view to 
attack the propriety of the grounds assigned 
in the judgment of the lower Appellate 
Court in support of the judgment. The 
position taken up as indicated above, 
by way of a preliminary objection to the 
hearing of the appeal is, it may be noticed 
in consonance with an observation con- 
tained in the decision of this Court, in 
Byumkes Seth v. Bhut Nath Pal (|), and is 
founded upon the wording of -the provi- 
sions of the Code of Civil Procedure giving 
the right of appeal to a litigant before the 
Civil Court. 

The question raised before us in support > 


Court is maintainable on the facts and 
in the circumstances mentioned above, is of 
general importance, and we proceed to 
discuss the same under two different heads, in 
view of the line of argument followed before 
us. 

I. The appeal before us is an appeal 
from. an appellate decree and right to 
appeal sis conferred by s. 100 ofthe Code 
of Civil Procedure’ which provides for an 
appeal to this Court from every decree in 
appeal on any of the — grounds 
specified in cls. (a), (b) and (c) of that 
section. It may ke conceded that the 
grounds of this appeal are not such as | 
come within the purview of any or all 
of those clauses. The question, however, 
is whether the appellants are persons against 
whom there is a decree which may be 
the subject of an appeal. The statute as 
it stands, provides for an appeal froma 
decree, and not from a finding on a ques- 
tion of law or fact on which that decree 


(1) 3401 J 489; 64 Ind. Cas, 689, 
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is based: * “Deéree“ has been defined in 
the Code of Civil Procedure; it means the 
formal expression of en adjydication which 
so far as the Court expressing it, con- 
clusively Wetermines the fights of the 
parties with regard to all or any of the 
matters in controversy in the suit. This 
definition purports to be exhaustive in its 


nature; and a decree under this definition. 


does not include ajudgment or any® find- 
ing on which the decree is based; and on 
the definition ofthe decree, the right of 
appeal given to a party cannot necessarily 
be extended to a finding contained in a 
judgment, as it wasthe trend of argument 
on behalf of the appellants before us. 
The observation of Sir Asutosh Mookerjee, J. 
in Byomkes Seth's case (1) referred to above, 
that a party cannot appeal against a 
decree in his favour solely with a view 
to attack the propriety of the grounds 
assigned in the judgment in support of 
that decree, is based upon an interpreta- 
tion of the wording of the statute, and 
have special significance so far as the 
. question of a general right of appeal as 
conferred by the Code of Civil Procedure 
in concerned. In our judgment, on the 
provisions of Code as they now stand, there 
cannot be an appeal: 

“against a finding of ithe lower Appellate Court, 


although the appeal-was dismissed, and the present 
appellants were respondents in the said appeal” 


as mentioned in the Memorandum of 
Appeal presented to this Court. An appeal 
is a creature ofihe statute, and, as it has 
been said, it cannot be assumed that there 
is a right of appeal in all matters coming 
for consideration of the Court; unless a 
right of appeal is expressly given, it does 
not exist, and the litigant may have 
independently of any statute a right to 
institute a suit for nullifying the effect of 
any decision of a Court. As *it was 
noticed by the Judicial Committee of the 
Privy Council, it was incumbent uponan 
appellant to show that there was a statutory 
right of appeal; an appeal does not.exist 
in the nature of things; a right of appeal 
from any decision must be given by 
express enactment, and it cannot be 
implied (See Rangoon Botaivung Com- 
pany, Ltd. v. The Collector of Rangoon 
(2), and, Sandback Charity Trustees v. North 
Staffordshire Railiwtay Co. (3), cited there, 
It may be notiged in this connection that 

(2) 89 I A197; 40 © 21; 16 Ind. Cas. 188;16 C 
W N 961; 12M L T 195; (1912) M W N 781; 16 CL 
J 245; 23 ML J 276;14 Bom. L R833; 10A LJ 
271; 5Bur. L T 205; 6 LBR 150(P O). 

(3) (1877) 3Q EDL E 
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so far as the statute goes, it gives a right 
of appeal only against decrees and certain 
orders egainst which appesl is expressly 
given, and there is nothing contained in 
the Code of Civil Procedure, with reference 
to which it could be said that appeals 
could lie against a finding contained in a 
judgment. 

IB The next branch of the argumenis 
in support of the maintainability of the 
appeal as preferred, relates to the position 
that “the Code of Civil Procedure, in the 
provisions relating to appeals, does not 
mention persons who may appeal; and it 
was, therefore, urged that any pariy to 
the suit adversely affected by the decree. 
as passed by a Court, may appeal. There 
is no doubt that High Courts in this 
country have held, apart from the provi- 
sions of the Code of Civil Procedure, that 
a party adversely affected by a decree 
may prefer an appeal from the decree; 
and that the question whether a party is 
adversely affected by a decree is a ques- 


tion of fact to be determined in each 
case according to its peculiar circum- 
stances. 


In Krishna Chandra Goldar v. Mohes 
Chandra Saha (4), it wes held by Sir John 
Woodroffe, J. on review of authorities, 
that a defendant had a right of appeal 
notwithstanding that the suit had been. 
dismissed as against him, if he was 
aggrieved by the decree. The decree sought 
to be assailed in the case was undisputedly 
one adjudicating the right of the defend- 
ant seeking to appeal, although it was a 
decree of dismissal of the suit. It was 
observed in the judgment that the ques- 
tion who may appeal was determinable 
by the common sense consideration 
that there could be no appeal when there 
was nothing to appeal about, and that it 
was not because the suit was formally 
dismissed as against the defendant that no 
appeal lay, but because such dismissal 
was ordinarily not merely no grievance, 
but an actual benefit to the defendant. 
There was in such cases nothing to com- 
plain of; if there was, then notwithstand- 
ing that the suit was dismfssed against him, 
he might appeal. . ni 

In Jumna Singh v. Kamar-un-nisa 69), 
according to the opinion of a Full Bench 
of the Allahabad High Court, there was no 
appeal maintainable in the case before 
the Full Bench for the reason that the 
finding against which it was directed, 

(4) 9C WN 58.” 

(5) 3 A 152. 


$ 
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would not bat the adjudication of the 
question in a subsequent suit, “snd also 


on the ground that under the law it was 
4nférable that the parties who are allowed 
to appeal are those who may desire that 
a decree should be varied or reversed, 
Stuart, C.J. confining him to the latter of 
the two aspects of the case before the 
Court. The majority ofthe learned Judges 
expressed the opinion that the finding 
sought to be challenged in. appeal would 
not-bar a suit by one against another 
for the establishment of the validity of 
the sale-deed in question, the finding 
between the plaintiff and the defendants 
in the suit, and not between the defend- 
ant vendor and the defendants vendees, 
who were not then litigating would not bar 
an adjudication of the matter in issue 
between them, in a suit brought by the 
latter for the establishment of the validity 
of the sale-deed. 

In Jamna Das v. Uday Ram (6), it was 
held that an appeal could lie against a decree, 
even though it was not a decree against 
an appellant if it implied a finding, but 
for which the decree could not have been 
given in favour of the plaintiffs in the case. 

In Nimmagadda Venkateswarlu v. 
Bodapati Lingayya (7), it was laid down 
that where a suit was dismissed, the true 
test for determination whether the defend- 
ant could appeal, was to see not merely 


-the form but the substance of the decree 


and the judgment, and where the point 
decided adversely to the defendant, was 
directly and substantially in issue, and 
where in other proceedings, the matter 
would be res judicata, it would be contrary 
to all principles of justice and equity to 
hold-that the defendant was precluded 
from agitating the matter on appeal, merely 
because the suit was dismissed. 

The case of Krishna Chandra Goldar v. 
Mohesh Chandra Saha (4), referred to 
above, was cited in the judgment of this 
Court in Niroda Chandra Banerji v 
Profulla Chandra Banerjee (8), and it was 
said by Sir Asutosh Mookerjee, J. that 
Krishna Chandra Goldar’s case (4), showed 
that even a defendant may appeal aginst 
a decree which dismisses the suit against 
him but prejudices his position. 

As indicated by the decisions in ths 
cases referred to above, it may be taken 


to be the view of Courts in India generally, 
(6) 21 A 117; A W N 1898, 201. 
(7) 47 M 633; 83 Ind. Cas. 960; £0 L W 63; (1924) 
MW W 491; A IR 1924 Mad, 689 
A 400 L J 535; 85 Ind. Was, 168; AI R 1925 All, 
421. 
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that a party to the suit adversely affected 
bya finding contained@-in a judgment on 
which a decree is based, may appeal; and 
the test applitd in some of the cases for 
the purpose of determining wheéher a party 
has been aggrieved or not was whether 
the finding would be res judicata in other 
proceedings. This rule permitting an 
appeal from a finding in a judgment in , 
a, cage in which the decree is in favour 
of the party seeking to appeal is engrafted 
to the provisions in the Code of Civil 
Procedure bearing on the question of the 
right of appeal, on principles of justice 
and equity and on the ground of common 
sense. The rule now practically adopted 


‘in this country has to be given effect to, 


on the assumption that it was not the 
intention of the Legislature to prejudice 
the rights of parties and it has to be 
determined in each particular case in which 
it is sought to be applied, whether the 
finding in a judgment against a party 
decided adversely to him, was on a point 
directly and substantially in issue, and 
whether the rule of res judicata would | 
be a bar in the matter of parties being 
allowed to reagitate the ‘question involved 
in the finding in other proceedings. It 
may be taken to be well settled that to 
constitute a matter directly and .sub- 
stantially in issue it is not necessary that 
a distinct issue should have been raised 
upon. it;. itis considered sufficient if the 
matter was in- issue in substance.- Further; 
an issue is res judicata when the judg- 
ment of an Appellate Court shows that 
the issue was treated as material, and was 
decided, although the decree passed merely 
affirms the decree of the trial Court which 
did not deal with the issue: See the judg- 
ment of this Court quoted in extenso aud 
adopted by the Judicial Committee in 
Midnaptr Zemindary Co. v. Naresh 
Narayan Roy (9). The question also has 
to be considered, whether in view of the 
position that it is not enough to constitute 


a matter res judicata that it was 
in the former suit, it is necessary 
that it must have been in issue 


directly and substantially; and a matter 
cannot be directly and substantially in 
issue in a suit, unless it was alleged by 
one party and denied or admitted either 
expressly or by neces®ry implication, by 
the other. . $ 

(9) 51 I A293; 80 Ind. Cas. 827; 510 631; AIR 
1924 P O l44; 26 Bom. L R 651; 47 ML J23; 35 M 
L T 169; (1924) M W N 723; 29 O WN 34; 20L 
W 770;L R 5 APC 137; 2ALJI 76,3 Pat. ER 
193; 6.P'L T 750 (P, 0). o: 
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In the case defore us, the finding sought 
10 be challenged in appeal to this Court, 
is on a question, not directly pub in issue; 
it was on a matter not alleged by any 
party and denied or admitted bythe other. 
No issue directly or in substance, was 
suggested on the pointin regard to which 
a finding adverse to some of the defend- 
anis in the suit was arrived at by the 
lower Appellate Court. In our judgment, 
the finding so arrived at might, and ib 
does sustain a decree of dismissal of the 
suit, but it cannot be held to be one 
which does or could disentitle the defend- 
ants Nos. 1, 2 and 3 in the suit from 
Teagitating the question of registration or 
the kabula Ex. B in any other proceed- 
ings; the finding could not further be 
held to operate as res judicata on the 
question whether there has been a valid 
sale in respect of the property covered by 
the kabala Ex. B. 

To summarise our conclusions, the Code 
of Civil Procedure by the provision relating 
to the right of appeal as they now stand, 
does not provide for an appeal against a 
finding contained in a judgment. The 
appellants in this Court have, therefore, 
no right of appeal under the law. On 
grounds of justice, and recognising that 
on that ground the implication of suitable 
exception or qualification may be justifiable 
and even necessary, we are prepared to 
follow the rule engrafted on the statute 
bya current of decisions by High Courts 
in this country, that an aggrieved party 
may have a right of appeal and that the 
test to be applied in such case is whether 
the finding sought to be appealed against, 
is one to which the rule of res judicata 
may be held to be applicable, soas to 
disentitle the aggrieved party to agitate 
the question covered by the finding in any 
other proceeding. In the case before” us, 
the defendants Nos. 1, 2 tand 3 are not 


parties against whom the tinding could- 


operate as res judicata for the reasons stated 
above. 

In the result, the preliminary objection 
raised by the plaintifi's-respondents in the 
appeal that the appeal was not maintainable 
is allowed to prevail. i 

The appeal is dismissed; there is no order 
as to costs in the appeal, . 

The: cross-objections *preferred by the 
plaintifis-respondents ere also dismissed 
without costs. 

DR > 


Appeal dismissed. 
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. BONIBAY HIGH COURT. 
First Civil Appeal No. 205 of 1934 
November 15, 1934 
BEAUMONT, C. J. AND Macxuin, J. 
NADIRSHA HORMUSJI SIDHWA 
—APPELLANT 
VETSUS 
KRISHNABAI BALA AND ANOTHER 
-$ — RESPONDENTS 
-_ Workmen's Compznsation.Act (VIII of 1923), Sch. 
II, cl. 8, s 2(1) (n)—" Repairs", whether include 
painting of buildings—Employment—Whether casual 
or not—Commissioner's decisions to prevail—Find- 
ing based on evidence as to nature of employment — 
If one of fact—Whether subject to appeal. 
_ Repair includes renewal of the paint of a build- 
ing. 

It is impossible to define what casual employ- 
ment is. There are some cases in which the em- 
ployment is obviously not casual, aud other cases in 
which the employment is obviously casual. There 
are a number of debatable cases between those two 
extremes and the Courts have keld that in those 
debatable cases the decision of the County Court 
Judge must prevail, In other words, the rule 
seems to come to this: that where there is any evi- 
dence to support the finding of the County Court 
Judge, or in India the Commissioner, that the em- 
ployment eitner is, or is not, casual, then the finding 
must be treated asa finding ofa ‘fact, and is not 
subject to appeal. ; : 


F. C. A. from the decision of the Com- 
missioner for Workmen's Compensation, 
Bombay, in Application No. 205-B of 1918. 


Messrs. D. N. Bahadurji and Pochaji 
Jamshedji, for the Appellant. f 

Messrs. S. C. Joshi and B. G. Modak, for, 
the Respoddents. i 


Beaumont, ©. J.—This is an appeal 
from an award by the Commissioner for 
Workmen's Compensation, Bombay. The 
three contentions raised by the employer 
upon which the learned Commissioner had 
to adjudicate, are: (1) that the employer, the 
present, appellant, did not employ the de- 
ceased who was engaged by one Rama to 
whom the contract for painting the build- 
ing had been given for a lump sum; (2) 
that the deceased Laxman Bala was nota 
workman because his employment was of a 
casual nature and he was employed other- 
wise than for the employer’s trade or busi- 
ness; and (3) that he was not. a workman 
according to the schedule, because he was not 
engaged in the construction, repair or demoli-, 
tion of a.building, painting not being repair 
within the meaning of the schedule. On the 
first point the learned Commissioner held that 
it was the appellant, and not Rama, who 
employed the deceased workman. That 
seems tome tobe a pure finding of fact 
with which we cannot deal in appeal. 
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Upon the second question ewhether the 
employment was of a causal nature within 
the definition of s. 2, sub-s. (1) (n) of the 
Act, the learned Commissioner held that 
it was not casual.. He held that the work on. 
which the deceased was engaged extended 
over a period of three months and was con- 
cerned. with the painting and whitewashing 
ofa large house on several floors ĉontain- 
ing 30 rooms, and he held that the facts 
that the workman was employed from day 
to day and not for the whole job in the 
circumstances did not render the employ- 
ment casual. We have been referred to 
the various decisions on the English Act 
in which the language is similar. I think 
that the rule adoptedin England is this: 
that it is impossible to define what casual 
employment is. There are some cases in 
which the employment is obviously not 
casual, and other cases in which 
the employment is obviously casual. 
There are a number of debatable | cases 
between those two extremes and the Courts 
have held that in those debatable cases the 
decision of ‘the County Court Judge must 
prevail. In other words, the rule seems to me 
to come to this: that where there is any evi- 
dence 10 support the finding of the County 


Court Judge, or in India the Commissioner, 


that the employment either is, or is not, 
casual, -then the finding must be treated 
as a finding of fact, and is not subject to 
appeal. The present case is clearly within 
the debatable area, and the Commissioner 
having. come to the conclusion that the 
employment is not casual, and there being 
evidence to support that finding, I think 
we are bound by it, and that it is not neces- 
sary to consider whether we should our- 
selves have taken the same view or not. 


In regardio the third question, whe- 
ther the painting of the house, which was 
the work on which the deceased was eng- 
aged, was “repair? within the meaning 
of cl. (viti), Sch. I, the learned Commis- 
sioner held that it was, and I think there 
was clearly evidence to support that find- 
ing. Inso far as the question involves 
the construction of the Act and the Schedule, 
i} is oneeof law, and I entirely agree 
with the view of the learned Gommissioner. 
I should say that in normal cases the 
paint ofa house becomes part of the 
structure, and if it fails into disrepair and 
has to be renewed, [should say that the 
renewal forms part of the repair of the 
house or building and that view has now 
been adopted in England: See Dredge 
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v. Conway Jones & Co. (1). “Mr. Bahadurji 
for the appellant ‘has argued that “repair” 
does-not.inglude painting, and in support 
of that argument he relies on cl. (vii), 
Sch. H, which is dealing wifh ships, and 
includes loading, unloading, -fueling, con- 
structing, repairing, demolishing, cleaning 
or painting any ship. It is argued that 
inasmuch as the two words“repiiring” and 
“painting” are included in that clause, the 
legislature must have considered that re- 
pairing would not include painting and 
that therefore the word “repairs” in cl. (viii) 
should also be held not to include painting. 
I see no reason for drawing that conclusion. 
The legislature may have considered that 


it was less clear in the case of a ship, 
than in the case of a building, that re- 
pairs would include painting. For the 


reasons I have given it seems tome to be 
clear that repair must include renewal of 
the paint ofa building. Weare not deal- 
ing with a case, which might possibly 
arise andin which atany rate the point 
would be more arguable, wherea house 
is being repainted simply because the owner 
wishes to change its colour, and not because 
the old paint is in a bad state of repair. In 
the present case the building was being 
repainted because repainting was necessary. 
In my opinion that clearly falls within the 
word “repairs” in-cl. (viii), Sch. I. I think, 
therefore, that the appeal must be dismiss- 
ed with costs. A 

Macklin, J—I agree. 
D. Appeal dismissed. 

(1) (1901) 2K B42; 70L J K B44; 17T-L 
355; 49 W R 518; 84 L T 3415. 





_ LAHORE HIGH COURT 
Oriminal Appeal No. 862 of 1935 
October 23, 1935 
Young, C.J. AND MONROE, J. 
HUSSAINA—Convicr—APrBLLANT 

VvETSUS i 
.EMPEROR—Opposite Party 

Evidence Act (I of 1872), s. 25—Confesston to _ 
Police Officer before commencement of investigation 
or after it is inadmissible. 

Section 25, Evidence Act, enacts that no confes- 
sion madeto a Police Officer shall be proved as 
against a person accused of any offence. The sec- 
tion itself makesno distinction between a confession 
made before investigation and a confession made 
after investigation. It is a confession toa Police - 
Officer made at any time whi¢h is inadmissible. 

Cr. A. from an order of the Sessions’ 
Judge, Delhi, dated July 18, 1935. ~ 

Mr. Asadullah Khan, for, the Appellant. 

Mr. Des Raj Sawhney, for the Crown. 


1936 PARMOD: CHAND v. 

Young, © J.—Hussaina has been con- 
demned to death for the murder of Chand 
Khan. “The murder in this cage wes com- 
mitted because of a woman. Abdur R thman 
had a wifes Ausammat Manam. Three 
months before the crime the accused took 
away Abdur Rahman's wife and lived with 
her. The deceased Chand Khan who was 
an uncle of the women, interested him- 


self in endeavouring to get her bask.. 


Some 20 days before ihe murder Chand 
Khan, his son-in-law Mohammad Shafi and 
Abdur Rahman discovered where the woman 
was and took her away from Hussains 
when “he was absent. The woman was then 
placed in Mohammad Shai’s house and 
Hussaina moved his house to neat where she 
was living. At 7 P.M. on the evening of the 
murder Chand Khan went to his brothers 
house for a conference with Abdur Rak- 
man and Mohammad Shefi cs to what 
was to be done. On returning with 
Mohammad Shafi, Chand Khan was pass- 
ing Hussainss house. When Hussaina 
saw him, he came out and started to abuse 
Chand Khar. Mutual abuse followed and 
then Hussaina took out a knife and plung- 
ed it into Chand ` Knan's chest killing 
him at once. Mohammad Shafi was there 
end sawthe murder, Another. eye-witness 
Nawaz Khan was there at the time too 
and als) witnessed the murder. Another 
Chand Khan saw Hussaina running away 
after the murder. About half an hour 
later a Police Constable Shujait Ali Khan, 
P, W. No. 6, sıw Hussaina approaching 
him. He was suspicious because Hussaina 
obviously wished to avoid him. He arrest- 
ed Hussaina and Hussaina is alleged to 
have said that he had killed Chand Khan. 
That he said this is obvious as the Police- 
man knew nothing of the murder of Chand 
Khan and he informed at once his Police 
Officer. A knife was taken from the® ac- 
cused which has been proved to be stained 
with human blood. 

The above are the facts. There was 
a defence but Counsel in this Court con- 
cedes that it is worthless and we agree 
with him. The eye-witnesses’ evidence can- 
not be attacked in any way, neither can 
that of the witness who saw Hussaina 
running away. The evidence of motive 
has also been proved eud we cannot doubt 
that there was ample mofive for the murder. 
Husseina objected strongly to the interfe- 
rence of Chand Khan in this matter. The 
evidence. of the Constable who arrested 
Hussaina cannot be attacked as regards the 
actual arrest. The. learned Sessions Judge, 
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however, admitted in evidence the confes“ 
sion ofthe accused to this Police Coastabie- 
The learned Judge says: , 

“This statement of the accused was made ap- 
parently beiore the commencement of the investiga- 
tion and was therefore clearly admissible.” 

In our opinion the leamed J udge was 
wrong in admitting this confession. Sec- 
tion 25, Evidence Act, is perfectly clear on 
the paint. It enacts that no confession 
made to a Police Officer shall be proved 
as against a person accused of any offence. 
The settion itself makes no distinctio n 
between a confession made before investi- 
gation end a confession made after investi- 
gation. Itisa confession to a Police Oficer 
made at any time which is inadmissible. 
The question of the admissibility or 
otherwise of the confession, however, mikes 
no difference to the proof of this case. 
The evidence recited above is ample to 
sustain the conviction. It hes been argue d 
by- Counsel who appears for the accused 
in this Court that this wasa sudden affair 
end that there had been mutus! abusu 
and that therefore the sentence ought to 
he commuted to transiportation for life. 
We cunnot agree. Hussaina wished un- 
doubtedly to murder Chand Khan. He 
it was who came out of the house when 
Chand Khan was passing; he it was wh) 
siarted the abuse and finally’ he killed this 
old man by using a knife upon him. The 
provocation in this case came en'irely 
from Hussaine. In this view of the matter 
we see no reason to interfere with the 
sentence passed upon Hussaina. We con- 
firm the sentence of death and dismiss 


the appeal. 


N. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1570 of 1932 
June 25, 1935 
Jar LAL AND SALE, JJ. 
PARMODH CHAND—APPELLANT 
Versus 
NARAIN SINGH AND OTHERS*- 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 100— 
Legal effect 0 f proved or admitted facts not properly 
apprectited by lower Appellate Court—Whether 
affords ground for second appeal—Evidence Act 
(I of 1372), $. 9) -School register more than thirty 
years old ani produced from proper custody —Pre- 


1 f genuinenessw+ Person making entry 


sumption o, i 
not produced as witness ~ Whether material. 


- pur District, 
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Where the lower Appellate Court has not proper- 
ly appreciated the legal effect of certsin proved or 
admitted facts, there isa question ef law involved 
and a second appeal is competent. Wali Mahomed 

`v. Mahomed Bekhsh (1), followed, 
* A-school register which is more than thirty 
years old, and produced from proper custody, attaches 
to itself-2 yresumpiion of genuineness and the 
fact that the person responsible for the entries was 
not produced 2s a witness ic immaterial. 
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S. C. A. from the decree of the District 
Judge, Hoshiarpur, dated July, 1932. 
Mr. Achhru Ram-for the Appellant. | 
Mr. Yashpal Gandhi and Mr. Iybål Singh 
for Mr. Faqir Chand, for the Respondents. 
Sale, J*-The following ‘pedigree-table 
will illustrate the facts in dispute in this 
second appeal. 


SHER JANG 
sra 





Sig 


Nauranga 





Gajjan 
| 





Narain Singh 


(plaintif No. 1). Singh 





Narindar Ghulab Singh. Achhar 


| | 
Nahar Singh Partap 


Singh. widow Musammat Singh 





| Shiv Devi. 

KENAN AK, ere) eee 1 
Raghbir Singh Balwant Singh Ist Wife 2nd Wife 
(plaintiff No, 2. {plaintif No. 3), | Musammat 

Udham Singh. i Devi 
| 
| | | 
Son Shiy Ram San Daughter Davghter Daughter 
widow Parmeshri Das Musammat Musammat Alusammat 
Musammat widow Musammat  Parmes ri. Puran Devi= Parbati. 
SunderDevi. Ganesh Devi, 3f=Dhera Rajput 


ots 

The parties- in so far as they belong to 
the line of Sher Jang, lhe common ancestor, 
are Narial Rajputs of Amb in the Hoshiar- 
but it is. denied by the 
defendant-appellant that- Shiv Ram and 
Parmeshari Das are tbe legitimate sons of 
Partap Singh. The suit was brought to 
challenge two alienations of landed property, 
both to Parmodh Chand, defendant No. 1. 
The first alienation was a bequest by 
Musammat Ganesh Devi, widow of Parmeshri 
Das, the property in question being mutated 
in favour of Parmodh Chand in 1925 after 
Musammat Ganesh Devi's death. The second 
alienation is a gift by Musammat Sundar 
Devi, widow of Shiv Ram, in 1928. The 
plaintifis claimed to be the collaterals of 
Shiv Ram and Parmeshri Das, their case 
being that these two persons were ihe 
legitimate sons of Partap Singh by a second 
wife Musammat Jai Devi. The suit was 
‘contested by the alienee mainly on the 
ground that Shiv Ram and Parmeshri Das 
eare not Rajputs, but the sons of Musammat 
Jai Devi, (admittedly a Sud woman) by her 
real husband Genda Sud, and thus not the 
legitimate sons of Partap Singh. 

The trial Court found for the collaterals 
pnd decreed the claim and ihis decree was 


| 
Parmodh Chrnl 
(defendant No. 1). : 


confirmed in appeal ‘by the Distriet Judge, 
Hoshiarpur. Tne sole question for de- 
termination is whether Shiv Ram and 
Parmeshri Das are, as found by. the lower 
Courts, the legitimate sons of Partap 
Singh. The evidence in this -case is the 
same as that recited and discussed in the 
judgment by this Bench in Civil” First 
Appeal No. 968 of 1933 of to-day's date, in 
which we have held, reversing the decision 
of the Senior Subordinate Judge, that Shiv 
Ram and Parmeshri Das are not the 
legitimate sons of Partap Singh. The 
parties to this second appeal are different, 
but it is unnecessary to deal with the 
evidence discussed in the other judgment 
exceptin so far as it is material for the 
decision of this second appeal. On behalf 
of the respondent, it is urged that the 
finding of the lower Appellate Court, viz. 
that Shiv Ram and Parmeshri Das are the 
legitimate sons of Partap Singh, is a 
question of fact binding on this Court and 
that this second appeal is not, therefore, 
competent. s . 
Briefly Mr. Achhru Ram for the appellant 
contends that a second appeal lies for three 
reasons: (1) thah the District Judge has 
misconceived the legal effect of the entries 
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in the school register dated January 2, 1873 
(2) that the District Judge has amied to 
consider the oral evidence relating to the 
alleged death of Ganla in 1878 and (3) that 
the District Judge has misunderstood and 
drawn wrong inference from the admission 
of Narain Singh plaintiff No. 1 and of 
Narindar Singh, father of plaintifis Nos. 2 
“and 3, in the plaint of the suit which they 
brought in 1893. There is, in my opinion, 
force in Mr. Achhru Ram's contention. I 
would hold that as will appear from a dis- 
cussion of the material evidence a second 
appeal lies on the ground that the District 
Judge has not properly appreciated the 
legal effect of ceriain proved or admitted 
facts. This, as was pointed out in Wali 
Muhammad v. Muhammad Bakhsh (1), is a 
question of law and, therefore, a good 
ground for a second appeal. 

- In considering the evidence, the District 

Judge wes largely influenced by two admis- 
sions stated to have been made before him 
in the course of arguments: (1) that there 
wasn? obstacle tp the marriage of a Sud 
woman (Musamnat Jai Devi) to a Rajput 
(Pariap Singh) and (2) that è marriage 
between them must be presumed from long 
cohabitation. No such admissions have 
been made before us. Indeed Mr. Achhru 
Ram for the appellant has repudiated these 
admissions andno attempt has been made 
to rely on them in this Court. It may be, 
(though the point is not before us) that 
there is no obstacle to the. marriage ofa 
‘Sud woman to a Rajput in these enlightened 
days, but’ the marriage in question, if it 
occurred at all, must have oecurred about 
the year 1860, and there can be little doubt 
that in those days such a marriage would 
. not have been approved. Indeed, the 
District Judge in another place in this 
Jangan has observed that: e 
is not surprising i 
(widow of Parma e see Dae a pie pcos Devi 
(the Sud companion of Partap Singh) were both 
cremated in the-cremation ground intended for Suds 
oma. Ay ri piace, waere Rajputs would be 
Reigate” iew of the well-known orthodoxy of 
eat, eee observed that: 
odox Rajput j 4 i 
full Rajputs the Hattie. aren Das ona ‘Shiv 
Rem, because they were borne of a Sud woman.” 

It is apparent, therefore, that the District 
Judge, himself felt doubts on the point 
whether the Rajput brotherhood in 1860 
would have approvéd of the marriage of 
eee Singh to a Sud woman. 

ah, ; 122 Ind. Cas. g 
PO Al: 57 TA ‘86; (1930) A ea Ind Ral 
(1830) PO 12]; 81 P L R145; 31 L.W 321; 39 Bom. 
L R 480; 6l COLI 61g) 5ML 54(PC), | 
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The question of the alleged presumption 
of marriage said io arise from admitted, 
cohabitation between Pratap Singh and 
Musammat Jai Devi has been fully discussed 
inour judgment in Civil Appeal No. 963 of 
1933 in which it has been pointed out that 
in the circumstances of the present case, no 
such. presumption can arise. It is ccmmon 
ground ihat Musammat Jai Devi, the mother 
of Shiv Ram and Parmeshri Das was a Sud 
woman. Pratap Singh had an admitted 
Rajput wife, who was the mother of Udham 
Singh. There is unrebutied evidence 
on tke record which has been accepted by 
the District Judge himself thatShiv Ram 
was born in 1861 and Parmeshri Das in 
1862. There is also unrebutted evidence 
that Genda, seid by the respondents to be 
the Sud husband of Musanimat Jai Devi, 
died in 1879. Consequently, any merriage 
between Partap Singh and Musammat 
Jai Devi before 1879 would be out of the 
question. There seems ro reason to reject 
the oral evidence that Genda died in 1879, 
corroborated as it is by the evidence of the 
Pendes from Hardwar, which shows that 
up to 1879 Partap Singh had only one 
recognized son Udham Singh’-and_ that it 
was only efter Genda’s death in 1879 that 
Shiv Ram and _ Parineshri- Das were 
recognized as his sons. ‘There. is similar 
evidence that priorto this date, Parmeshri 
Das and Shiv Ram were reported as the sons 
of Genda Sud. 

But the conclusive evidence, in mY 
opinion, which the District Judge has 
failed to” appreciate, is provided by the 
school register of 1873 and the family 
agreements of 1878 and 1880. The District 
Judge has. rejected entries in the school 
register on the ground that the -person 
responsible for these entries was not 
produced es a witness. It was, however, 
obviously impossible to produce the person 
responsible for these entries. The docu- 
ment is more than 30 years old and was 
produced from proper custody by D. W. 
No. 9, a teacher in the Government College 
at Hoshiarpur, the successor of the old 
Municipal Board Sckool, which has, as 
such, ceased to exist. A presumption af 
genuineness attaches to this register and, 
the fact, that the District Judge has ac- 
cepted aS en undisputed fact that Shiv 
Ram was born in 1861 and Parmeshri Das 
was born in 1863, itself indicates that the 
eniries in the register are genuine. Thess 
entries describe Shiv Ram and Parmeshri 
Das as the sons of Genda Mal Sud and 
are, therefore, good contemporary evidence 
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that they were not the sons’ of Partep 
Singh. Again, the District Judge has 
failed to appreciate. iLe proper effect of 
the agreements of 1873 snd 1880 which 
recite that though Parmeshri Das and Shiv 
Ram were the sons ofa Sud woman, they 
were to be held entitled to succeed as if 
they were the sons of Partap Singh's 
legitimate wife. The District Judge has 
rejected these documents “as of no help” 
t) the defendant on the ground of the 
presumption (eccepied throughout bis 
Judgment) of a marriage between Partap 
Singh end Musammat Jai Devi. I have 
shown, however, that no such presumption 
of marriage exists. Further, the District 
Judge says in his judgment that Shiv Ram 
and Parmeshri Das were admitted in these 
agreements to be the sons of Partap Singh. 
This is a misdeserip ion. They were 
described as tke sons of Musammat Jai 
Dəvi, who is the keep of Partap Singh, but 
in order to enable them to succeed to the 
family properly on the death of Partap 
Singh, their mother was to be deemed to-be 
the wife of Partap Singh, so ihat Shiv Ram 
and Parmeshri Das should. succeed equally 
with Udham Singh. This is very different 
from edmission that Shiv Rem and 
Parmeshri Des were the sons of Partap 
Singh. T 

Again the District, Judge has failed, in my 
opinion, to draw. proper inferences: from the 
plaint of the suit instituted by Narain Singh 
plaintiff in 1693. This suit was brought 
by Narain Singh plaintif No. 1 and 
Narindar Singh, father of plaintifs Nos. 2 
and 3, to challenge the act of Udham Singh 
in allowing one-half of the property of 
Partap Singh to be mutated in favour of 
Shiv Ram and on his death, in the name of 
his widow. The mutation was obviously the 
result of the agreements of 1878 and 1880 
to which reference has already been made. 
The District Judge comes tothe conclusion 
that because the suit was dropped and 
because it was not clearly alleged in the 
plaint that Shiv Ram was not the son of 
Partap Singh, Shiv Ram was by implication 
admitted to be the son of Partap Singh. 
Actually, however, it is specifically stated that 
Partap Singh left only one son Udham 
Singh and though it is net definitely alleged 
that Shiv Ram was not tLe sin of Partap 
Singh, the allegations made in the plaint 
are consistent cnly with the hypothesis ihat 
the plaintiffs then ecnsidered that Shiv 
Ram wes rot the scn of Partep Singh. The 
reason why the suit ‘wes dropped was 
because tLe suspected pregnancy of Shiv 
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Ram’s widow did not materidltze with the 
result that there would be no issue and the 
suit wonld*have been infruciuous. This 
plaint, in my opinion, fully, confirms the 
other contemporary documentary evidence 
in showing that whatever may be the view 
of Narain Singh and the other plaintiffs 
now, they did not regard Shiv Ram and 
Parmesbri Das as the sons of Partap Singh 

"30 years ago. 

For these reasons, I would hold that it is 
not proved that Shiv Ram and Parmeshri 
Das were the sons of Partap Singh. It 
follows, therefore, that the plaintifis are not 
the collaterals of Shiv Ram and Parmeshri 
Das and have, therefore, no right to impugn 
the alienations made by their widows. I 
would, therefore, accept the appeal, set aside 
the decree of the lower Courts and dismiss 
the suit with costs throughout. 

Jai Lal, J.—I agree. 

N. Appeal allowed. 


CALCUTTA HIGH COURT 

Civil Appeal No. 317 of 1983 
August 20, 1935 

NASIM ALT AND HENDARSON, Jd. 

SHEIKH ALAM AND OTHERS—PLAINTIFES— 
APPELLANTS 
versus 
ATUL CHANDRA ROY AND oTaERs— 

RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 
3—" Dispossession ", means dispossession by land- 
lord—Suit to recover possession by tenant wrongfully 
dispossessed—D ispossession brought about by process 
of Court—Applicability of Art. 3—Usufructuary 
mortgagee dispossessed—Case, if governed by Art. 3. 

“ Dispossession " in Art. 3, Sch. III, Bengal Ten- 
ancy Act, means dispossession by landlord. 

“ The provisions of Art. 3 are attracted if the raiyat 
wants to recover possession by a suit from his land- ` 
lord who has wrongfully dispossessed him from his 
holding. The reasonor excuse given or supposed 
to be given by the landlord for dispossessing the 
raiyat has no bearing on the enactment. The mere 
fact that the dispossession of the plaintiffs is brought 
about through the process of the Court cannot take 
away the case from the operation of Art, 3 because 
the responsibility for the dispossession is on the 
landlord who resorts to the process of the Court as 
a mode of effecting ouster. Satish Chandra v. 
Hashem Ali Kazi (1), relied on. 

The usufructuary mortgagees are also hit by Art.: 
3 where they are in possession at the time of the 
dispossession and, therefore, they have a right to 
put anend to the trespass by the landlord -by bring- | 
ing a suitfor ejectmentevithin the time prescribed ' 
by law. 

O. A. ‘from appellate decree of the 


Snb-Judge, 4th Court, Mymensingh, dated 
June 29, 1932. . 

_ Messrs. Basak, Gopal Chandra Das and 
Bhuban Mohan Saha, for the Appellants, 
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Mr. Ramendra Mohan Mujumdar, for De- 
puty Registrar, for tha Respondents. 

Nasim Ali, J—Tnhis appeal arises out 
of a suit for possession. Thé trial Court 
decreed the suit. On appeal the learned 
Judge has affirmed the finding of the trial 
Court on the question of plaintiffs’ title. 
He has, however, dismissed the suit on 
the ground that it is barred by limita- 
lion under Art. 3, Sch. Ill Bengal, 
Tenancy Act. Hence this second appeal 
by the plaintiffs. 

The only point for determination in this 
appeal is whether the suit is barred by 
special limitation. The facts which are 
material in this connection are these : 

The disputed lands appertain to the 
occupancy holding of one Meajan under 
defendants Nos. 1 to 5 and some other 
persons. Meajan died leaving behind a 
widow Jokarjan, a son Tukani and three 
daughters Matijan, Rabjan and Mamjan. 
Plaintiffs Nos. 1 to 5 and 9 to 13 claim 
title to the disputed lands on the basis 
of certain usufructuary mortgages executed 
by Meajan and after his death by Tukani. 
The other plaintiffs are Rabjan, Mamjan and 
the husband of the deceased Matijan. De- 
fendants Nos. 1 to 5, who are co-sharer 
landlords of the holding purchased the 
right, tile and interest of Tukani's heirs 
in execution of a money decree on August 8, 
1922, and took delivery of possession 
through Court under O. XXI, r. 95, 
Civil Procedure Code, on February 5, 1923. 
On May 29, 1923, a proceeding under s. 145, 
Criminal, Procedure Code, was started, and 
by an order of the Criminal Court passed 
on November 9, 1923, defendants Nos. 1 
to 5 were declared to be in possession. 
After this one of the defendants brought 
a criminal case unders. 426, Indian Pendl 
Code,. against the plaintiff Anam who was 
in possession of the disputed lands on 
behalf of all the plaintiffs. This case was 
compromised on April 4, 1924 In the 
petition of compromise it was admitted by 
Anam that the lands were in’ possession of 
defendants Nos. lto 5. The present suit 
was instituted on February 26, 1926. 

It is, therefore, clear that the present 
suit was not commenced within two years 
from the date of the dispossession of the 
plaintiffs from the disputed lands by de- 
fendants Nos. lto 5s Defendants Nos. 1 
to 5 are admittedly co-sharer landlords, 
“Dispossession” in Art. 3, Sch. HÌ, Bengal 
Tenancy Act, means dispossession by land- 
lord. "The fact that defendants Nos. 1 to 5 
dispossessed the, plaintiffs as auction- pur- 
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chasers capnot take the case from the 
operation of Art. 3 inasmuch as it would 
not be reasonable to add to col 3, not 
merely the words “by the defendants,” not 
merely the words by the landlord, but 
the words “by the landlord as such”: see 
Satish Chandra v. Hashem Ali Kazi (1). 
The provisions.of Art. 3 are attractedif 
ihe reiyat wants to recover possession by 
a suit from his landlord who has wrongful- 
ly dispossessed him from his holding. The 
reason «or excuse given or supposed to be 
given by the landlord for. dispossessing 
the raiyat has no bearing on the enact- 
ment. Again the mere fact thatthe dis- 
possession of the plaintiffs is brought about 
through the process of the Court cannot 
take away the case from the operation of 
Art. 3 because the responsibility for the 
dispossession is on the landlord who re- 
sorts to the process of the Court as a 
mode of effecting ouster. See the obser- 
vations of Page, J., and Rankin, C. J. in 
the case cited above. 2 

The usufructuary mortgagees are also 
hit by Art. 3 inasmuch as they were in 
possession at the time of the disposses- 
sion and, therefore, they had a right to 
put an end to the trespass by the land- 
lord by bringing a suit for ejectment 


-within the time prescribed by law. The 


learned Judge . was, therefore, right in 
holding that the suit is barred by limita- 
tion. The appeal is, therefore, dismissed. 
The cross-objections are not pressed and 
are dismissed without costs. 

Henderson, J.—I agree. 

D. Appeal dismissed. 

Q) 31G WN 631; A IR 1927 Cal, 488; 103 Ind, 
Cas 124; 540 450. 


LAHORE HIGH COURT 
First Civil Appeal No. 685 of 1934 
June 18, 1935 ; 
Te: OHAND AND ABDUL Rasaip, JJ. 
MAKHAN SINGH—PLAINTIFF —APPELLANT 
versus 
Musammat MANGO AND oTdaERS-— . 
DEreNDANTS—RESPONDENTS. ; 
(Punjab) Alienation Moner of p = 
KEN . : h 
ika ar e heir Aliena tion, whether liable 


by collateral 
ss ne of the last male-holder alienates 
non-ancestral property of the last male-halder with 
the bonz fide consent of the next beir, a collateral 
has no right to challenge the alienation. Roshan 
v. Wadhawa (1) and, Jaswant Kaur v. Wasawa 


Singh (2), held correct. 


86 
F. C. A. from the decree of the Sub- 


Judge, First Olass, Lyallptir, dated 
March 7, 1934. i 
‘Messrs. Mehr Chand Mahajan and 


Harnam Singh, for the Appellant. 
Mr. Badri Das, Mr. Bal Kishen Mehra 
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for Mr. Din Dayal Khanna, Messrs. Vishnu 
Datta and Din Daygl Khannd, for ike 
Respondents. ; 

Tek Chand, J.—In order to understand 
the facts of, this case, it is pecessary to 
refer to the following pedigree table ; 


AMAR pea 
| 
Deva Singh * Mahna Singh 
| . . 
Chagat Singh 
| 7 eae | 
Guirdit Singh (alive). Nand Singh Buta Singh Jagat Singh 


4 | ae sal 
Asa Singh=Musammat Arjan Singh 


Mango No. 1 























| 
ie Singh. Wadhawa Sher Singh 





Asa Singh (alive.) Singh (alive). 
(died issuelegs), 
Musammat Ato. Musammat Musammat Musammat Gejo. Indar Singh= 
Deo alias | Taro. . Musammat Phino, 
| Gurmej Kaur. | 
defendants Noe. 2 to 5. 
The property in suit was acquired by appealed and on his behalf Mr. Mehr 


Nand Singh who died in 1922 and was 
succeeded by Indar Singh, son of his pre- 
deceased son, Asa Singh. Inder Singh 
died childless in 1931 leaving (1) a widow 
Musammat Phino (who was ten years of 
age at that time), (2) his mother Musam- 
mat Mango, defendant No. 1 and (3) four 
sisters,. defendants Nos. 2 to 5. As it 
was thought that the child-widow would 
re-marry soon, the mutation of the esta'e 
was effected in the name of Musammat 
Mango, mother of the deceased. In May 
1933, Musanimat Mango gifted the property 
to her daughters, defendants Nos. 2 to 5. 
The next living reversioner was Gurdit 
Singh, brother of Nand Singh, end it is 
common -ground between the parties that 
he consented to the gift. 

Makhan Singh, who is a collateral of 
Indar Singh in the 6th degree, brought 
the present suit-for a -declaration that 
the gift was invalid as against his rever- 
sionary rights. The Subordinate Judge 
held that, as the property was admittedly 
non-ancestral of the plaintiff and the last 
male-holder, the plaintiff had no right to 
contest the alienation made by Musammat 
Mango, with the bona fide consent of the 
next heir. In coming to this conclusion 
the Judge followed a decision of a Divi- 
sion Bench of this Court, reported as 
Roshan v. Wadhawa (1). The plaintiff has 


(1) 13 Lab, 180; 134 Ind. Cas, 197;A IR 1931 
Lah, 495; 39P L R 446; Ind, Rul, (1931) Lah, 901. 


Chand Mahajan has contended that Roshan 
v. Wadhawa (1) and the earlier Division 
Bench ruling, Jaswant Kaur v. Wasawa 
Singh (2) which it followed, were both 
wrongly decided. After hearing the Coun- 
sel at length snd giving careful con- 
sideration to his arguments, I see no 
Treason to hold that the view taken in 
these rulings was erroneous. Mr. Mehr 
Chand Mahajan further argued that the 
gift was, in any case, invalid, cs it had 
not been established that by this gift 
Musammat Mango hed transferred to the 
douees the entire estate which she had’ 
inherited from her husband. But this 
point was not taken in the Court below, 
nér is it mentioned in the grounds of 
appeal presented in this Court. The ques- 
tion ts a mixed question of fact end’ law 
and cannot be allowed to be raised for 
the first time at this stage. As the neces- 
sary facts have not been established, no 
opinion need be expressed as to whether 
the contention of the learned Counsel is 
legally sound. The appeal fails and I 
would dismiss it with costs. 
Abdul Rashid, J.—I agree. 
N. ; Appeal dismisse 2 

(2) 5 Lah. 212; 76 Ind Cas. 592; AIR 1923 Lan. 
353: 5 Lah. LJ 347. s 
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_ MADRAS HIGH COURT 
Seeond Civil Appeal No. 1669 of 1931 
January 7, 1936 è 
PaNDRANG Row, J. |. 
Tas SECRETARY or STATE ror INDIA 
IN COUNCIL-—DEFENDANT— APPELLANT 
versus h 

DUVVURI SOMAYYA alias LAKSHI- 

NARAYANA SOMAYAJULO AND OTHERS 
— PLAINTIFFS— RESPONDENTS 

Water rights—Natural lake—Riparian rights of 
adjoining land owners—Natural lake surrounded by 
zemindari villages—Right of adjoining onwers to 
take water for irrigation—Levy of water cess— 
Legality—Easements Act (V of 1882), s. 7 (2) illus. (J). 

Riparian rights exist in respect of natura] lakes 
no less than in respect of natural streams and the 
same limits apply in both cases. The existence 
of such right including the right to use the waters 
of the lake for irrigation is recognised in illus- 
tration (J) to sub-s (6) s.7 of the Indian Easements 
Act, 

In the cas3 of a natural lake bounded on all 
sides by zamindari villages the riparian rights 
in respect of the lands abutting on the lake must 
be deemed to have passed along with the lands 
when the villages were included in the camindaris 
at the time of Permanent Settlement. Subbarayudu 
v. Secretary of State for India (2) and Secretary of 
State for India v. Damisetti Suraya (3), referred 
to. 
It is well settled that thé Government cannot 
impose cess for the usa of water, the right to use 
of which was appurtenant tothe lands in respect of 
Mean a permanent jama or ass3ssment has been 
xed, 

S. 0. A. against the decree of the Court 
of the Subordinate Judge of Amalapuram 
in A.S. No. 78 of 1928 preferred against 
the decree of the Court of the Munsif of 
Amalapuram in O. 8. No. 91 of 1925. 

The Government Pleader, for the Appel- 
lant. 

Messrs. V. Suryanarayana and A. Satya- 
narayana, for the Respondents. 

Judgment.-—This is an appeal from the 
decree of the Additional Sub-Judge, Amala- 
puram, dated February 24, 1931, alloying 
an appeal from the decree of the District 
Munsif of Amalapuram dated April 16, 
1928, in O. S. No. 91 of 1925, a suit against | 
the Secretary of State for India in Council 
for refund of Rs. 20-9-0 alleged to have 
been illegally levied as irrigation cess in 
respect of the land described in the plaint 
_sehedule fir Fasli 1333. It is common 

ground that the land was irrigated by water 
from a madugu or lake which adjoins the 
land, the plaintiff's case was that the madugu 
and the water therein belong to the zemin- 
dars of Mukkamala,eand thet the plaint 
land is mamool wet land. The defendant, 
however, denied these allegations - and 
claimed that the madugu is communal prop- 
erty over which the Public Works Depart- 
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ment has bten exercising control and rights = 
of ownership for a long time. . Both. the , 
Courts below proceeding on the basis that -: 
the plaint land belongs to the plaintiff, -. 


Bt 


found that the madugu was a natural lake 
and constituted communal property; but 
they differed es regards the plaintiff's right 
to irrigate free of charge, the plaint lend 
with water from the lake. The trial Court . 


* was of opinion that no riparian rights could 


exist in respect of the water of the madugu 
as it i$ not a natural stream; the lower 
Appellate Court, however, was of opinion 
that: k ; 

“Even if for the sake of argument we assume 
that the madugu is a natural stream belonging to 
the Government the appellant as a riparian owner 
of land abutting the stream has got a natural right 
to use its water for irrigation purposes, and con- 
sequently the Government has no right to charge 
water-cess in such a cass,” 

The decree of the trial Court dismissing 
the suit was thereupon set aside by the lower 
Appellate Court and a decree was passed 
in fayour of the plaintiff. The Secretary of 
State for India in Council appeals from that 
decree. 

As the lower Appellate Court did not 
actually decide whether the madugu or lake 
belongs to the Government but decided 
the controversy on the assumption that it 
belongs to the Government, the present 
Second Appeal has been argued on the 
same assumption, and the only point argued 
is whether there can be any riparian right 
to use the water of the lake for irriga- 
lion, free of charge, 
that the lake belongs to the Government, or 
in other words on the assump‘ion that the 
Government could legally levy irrigation 
cess in respect of water taken to lands not 
adjoining the lake. Itis, therefore, unneces- 
sary to decide whether the rule laid down 
in Johnston v. O'Neill (1), that the Crown is 
not of common right entitlel to the soil or 
waters of an inland non-tidal lake does not 
apply to India. f 

“Except in respect of accretion the law 
relating to non-tidel waters applies equally 
to pools and non-tidal lakes:” Coulson and 
Forbes, on Water and Land Drainage, 5th 


. Edition, p. 108. Riparian rights are not, 


therefore, absent in the case of, natura]* 


lakes, and the existence of such righ’s. 


including the right to use the waters 
of the lakes for irrigation is recognised in 
illustration (J) to sub-s. (b) of s. 7 of the 
Indian Easements Act. The illustrations to 
ihis sub-section are of rights which ownerg 

(1) (1911) AO 552; 81°LJ P C 17; 105LT Xr 
55 SJ 686; 27 TLRs. h 


on the assumption - 


88 
of immovable properly have, subject 
to eny law for the time being in force, of 
enjoying without disturbance by another, 
the natural advantages arising from its 
situation, and illustration (J) is as follows:— 

“The right of every owner of land abutting on 
8 natural stream, lake or pond to use and consume 
its water for drinking, household purposes and 
watering his cattle and sheep; and the right of 
every such owner to use and consume the water 
for irrigating such land, and for the purposes of 
any manufactory situate thereon, provided that he 


does not thereby cause material injury to otker like 
owners.” 


Riparian rights exist in respect of natural 
lakes no less than in respect of natural 
streams, and the same limits apply in both 
cases, 

The madugu or natural lake with which 
we are concerned in the present case, is one 
bounded on all sides by zemindari villages, 
and when these villages were included in 
the zemindaris at the time of Permanent 
Settlement, the riparian rights in respect of 
the lands abutting on the lake must be 
deemed to have passed along with the 
lands. As observed by Ramesam, J. in 
ne v. Secretary of State fur India 
“No distinction can be made between the effecs 
of a grant on the measure of 
granted, whether the enjoyment at the time of the 
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sesesacossosesassosso 


doubt.” 


This decision was followed by a Bench in 
-a subsequent case, Secretary of Siate for 
India v. Damisetii Suraya (3). It is well- 
settled that the Government cannot impose 
cess for the use of water, the right to use 
which was appurtenant to the lands iu 
respect of which a peimanent jumma or 
assessment has been fixed. The levy of 
irrigation cess in the present case, therefore, 
(was ?) unauthorised by law, and the decree 
appealed from is right. The Second Appeal, 
therefore, fails and is dismissed with costs. 

Leave to appeal is asked for; in the cir- 
éumstances such leave can be granted only 
esubject to terms as regards costs. Leave 
to appeal is given subject to the condition 
that in any event the costs of the plaintiff 


(2) 50 M 961 at pp. 976, 977; 105 Ind. Cas. 864; 
26 L W 513; (1927) M W N 854; A I R 1927 Mad 
988; 53 M L J 868. . 

(3) 29 LW 714; 116 Ind, Cas. 573; (1929) M WN 
118; A I R 1929 Mad. 227; 57 M L J 648, 
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should be paid by the Secretary’ óf State for 
India in Council and that the latter bear his 
own costs. > 

A. se Appeal dismissed. 


MADRAS HIGH COURT E 
Civil Revision Petition No. 812 of 1935 - 
UE January 20, 1936 
CoRNISH, J. 
DEVINENI VENKAYAMMA— 
PETITIONER 
versus 
GHANTA SURAYY A-—RESPONDENT 
Guardians and Wards Act (VIII of 1890), s. 25 
(1)—Order for arrest of ward and delivery to hus- 
band—Duty of Court to consider minors welfare— 
Stale orders of Court not enforced, evidentiary value 
of. 
Before making an order under s 25 (1) of the 
Guardians and Wards Act for ths arrest and de- 
livery of a ward to his or hər guardian, the Court 


has first to be satisfied that it is for the welfare 
of the ward. 

From the fact that thə Court has some years 
bsfore ordered the return of a minor wife to her 
husband it cannot be assumed in proceedings in- 
stituted after some years that it is for the welfare 
of the minor wife to return to her husband, espe- 
cially where the husband has taken no steps to 
have the order in his favour enfore2d. 


C. Revn. P. under s. 115 of Act V of 1908 
and s. 107 of Government of India Act, and 
s. 25 of the Guerdians and Wards Act pray- 
ing the High Couri t> revise the order of 
the District Court of Guntur, dated July 6, 
1935, and made in I. A. No. 300 of 1935 in 
O. P. No. €0 of 1932. 

Mr. Ch. Raghava Rao, for the Appellant. 

Mr. S. Vepa, for the Respondent. 

Judgment.—This petitionis brought by 
the mother of a minor girl against the 
order of the District Judge of Guntur pur- 
porting to be made under s. 25 of the 
Guardians end Wards Act. The respondent 
is the*husband of the minor girl. It appears 
that in 1932 an order was mae’ by the 
Court under this section for the return of 
this girl to her husband. But no steps 
were taken to enforce this order until June 
1935 when the order—the subject of this 
revision petition was made. The order it- 
self is extremely brief and not very easy to 
understand. It is in these terms :— 

“No adjustment was possible. It is said for res- 
pondent that some more attempts were likely to be 
made. Warrant of arregt will. issue against the 
minor girl with returnable date July 19. But 


issue of warrant will be gtayed till July 10, to 
s2e if any amicable adjustment is possible,” 


Tnis order is founded upon the affidavit 
filed by the husband for the arrest and 
delivery of the minor to him. The ‘affida- 
Vit sets out the history of the disputeg 
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between hini “and his wife's mother. The 
immediate cause cf his application is appar- 
ently to be found in para. 6 ofthe affidavit 
where he says that he hes come to know 
that the mother is trying to remove the girl 
out of British India and that it was accord- 
ingly necessary that the girl be immediate- 


ly arrested under s. 100, Criminal Procedure 
Code and handed over to the husband, ac- 


cording tos. 25 (2), Guardians and Wards’ 


Act. It may be observed that s. 100 is only 
supplementary to the power of arrest given 
by s. 25 (1) of the 
Act and provides the means of effecting 
an arrest by issue of a search warrant. There 
is no apparent founation in this case for the 
issue of a search warrant. The learned 
Judge seems to have thought thatthe issue 
ofa warrant forthe girl's arrest should de- 
pend upon the failure of the parties to set- 
tle ihe giving up of the girl amicably. It 
has been urged by Mr. Raghava Rao, and 
I think rightly, that the learned Judge 
has not directed his attention to the con- 
ditions required by s. 25 (1) to an order of 
the Court for the arrest and delivery of a 
ward to his or her guardian. The Court 
has first to be satisfied that it is for the 
welfare of the ward before it is to make its 
order for the ward's return to the guard- 
jan. It is true that ‘in 1932 the Court, 
presumably satisied that it was for the 
minor’s welfare, ordered her return to her 
husband. But the husband took no step to 
have that order carried out until 23 years 
later. The mother in 1934 had unsuccessfully 
tried to get the husband removed from the 
guardianship of the minor's property, and 
the District Judge who heard and dismissed 
that application absolved the husband of 
the charges which the mother made against 
him tosupporther application. But those 
observations did not dispose of the question 
which it was incumbent on the Court to 
decide inthe later application made by the 
husband to compel the return of his wife. 
The circumstance that the husband had 
waited 24 years before choosing to compel 
the return to him of his wife, itself suggest- 
ed that the husband was not very anxious 
to have her back. Andon the stale order 
of 1932 the Court could notassume in 1935 
that it was for the welfare of the minor to 
return to her husband, I think, therefore, 
that’ the order must be set aside. This will 
not prevent a fiesh applicatitn being 
made by the husband, when it will be for 
the Court to consider whether it is to the 
minor's welfare to return to her husband. 
The Civil Revisfon Petition is allowed, but 
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Guardians and Wards . 


89 


having regard tothe circumstances in which 
these disputes have arisen, I make no order | 
as to costs. . 

A, Appeal allowed, 


ad 


, . LAHORE HIGH COURT 
Second Civil Appeal No. 1734 of 1934 
May 20, 1935 
Bupe, J. 

GILANI BAKHSH—Desrsnpant— 
: APPELLANT 
VvETSUS 

BEHARI LAL AND OTAERS— PLAINTIFFS 

AND ANOTHER—DEFENDANTS—RESPONDENTS 

Punjab Alienation of Land Act (XIII of 1900), 
s. 6—~Mortgage on land before coming inio force of 
Act—Third mortgage after Act but carrying interest 
—Charge created--Third mortgage, if can be treated 
as fresh mortgage—Provisions of Act, if conira- 
vened, 

Where the land in dispute wes already under 
two mortgages before the Punjab Alienatiun of 
Land Act came into force and a third deed of 
mortgage was executed in 1927, after coming into 
force uf the Act, and intere t was payable under this 
third deed, unlike the two previous deeds: _ 

Held, that a mere additional term as to interest 
was not sufficient to justify the transaction of 1927 
being treated as a fresh mortgage and that by the 
fact that an additinal charge was created on the 
land, it could nct be said that the provisions cf 
the Punjab Alienation of Land Act were cort-aven- 
ed, Sher Singh v Daya Rom (1), followed. 


S. CG. A from the decree cf ithe District 
Judge, Gujrenwala, dated July 11, 1934. 

Mr. Har Bhajan, for the Appellant. 

Mr. Nawal Kishore, for the Respondents. 

Judgment.—The plaintiff in this case 
sued for possession of certain land on the 
basis cf three mortgages executed in his 
favour cn different dates. The first two 
mortgages were for Rs. 600 end Rs. 400 
respectively end were executed in the years 
1886 and 1896. ‘lhese two mortgages are 
not disputed. The third cne was for a 
sum of Rs. 99 and was executed by a 
deed dated March 4, 1927. The first two 
mortgages did notcarty interest but the 
third carried interest at Rs. 2 per cent. 
per mensem. Part of the property was sold 
on July 13, 1927, for Rs. 5,000 and a sum 
of Rs. 1,500 was deposited with the vendee 
for payment to prior morlgagees. Out of 
this sum Rs. 900 were paid to the plaintiff 
but the plaintiff claimed that he was en- 
titled to 2 much larger sum on the basis 
of the third mortgage-deed for Rs. 99 
which carried interest at Rs. 2 per cent, 
per mensem as stated above. The defend- 
ant’s contention ves that this third mort- 
gage for Rs. 99 was void inasmuch as it 
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contravened the provisions of the Punjab 
Alienation of Land Act and also that it 
‘could.take no effect as. against the sale 
in favour of the. defendanis which was 
made by a registered document. The 
trial Court upheld the objection of the 
defendant as regards the invalidity of the 
mortgage under the Punjab Alienation of 
Land Act end dismissed the plaintiff's 
suit. On appeal thelearned District Judge, 
however, held that the deed for Rs. 99 
only created an additions! charge on the 
land and it could not be said to 
contravene the provisions of the Punjab 
Alienation of Land Act. In support of 
this view it relied on Sher Singh v. Daya 
Ram (1). The main point for consideration 
is whether the view taken by the District 
Judge is correct. 

There is no doubtthat the land in dis- 
pute had already been mortgaged by two 
deeds, of the years 1886 and 1896 before 
the Punjab Alienation of Land Act cama 
into force. The third deed for Rs. 99 
only was executed after that Act came into 
force, but it purporis to create ‘only an 
additional charge on the sameland. The 
contention cf the learned Counsel for the 
appellant is that it is tantamount to a 
fresh mortgage inasmuch as the previous 
deeds carried no interes’; while the third 
deed carries interest at Rs. 2 per cent. 
per mensem. This fact in itself does not 
appear to me to be sufficient to hold that 
there was sny fresh transfer of interest 
in the land. It was heid by Wallis, ©. J., 
in Ramasami Iyengar v. Kuppusami Iyer, 
66 Ind. Cas. 554 (2), that a document which 
givcs immovable property as security for 
the satisfaction of a debt without trans- 
férring any interest in the property, merely 
ecnstitutes a charge on the property, and 
is not a mortgage. In the present instance 
all ihat was done in 1927 was that a debt 
of Rs. 99 carrying interest at Rs. 2 par 
cent. per mensem was made a charge on 
the land in dispute which was already 
under mortgage with the defendant. The 
terms of the original mortgage by which 


interest in the land was transferred to the- 


mortgagee were unaffected. The mere 
vaxietion es regards interest does not ap- 
pear to meto constitute any substantial 
change in the terms of the original mort- 
gage. It was remarked by the Full Bench 


(1) 13 Lah 660; 139 Ind. Cas. 49; AI R 1932 Lah. 
465; 33 P LR 847; Ind. Rul. (1932) Lah. 544; 
F. B). 

: (2) 7 Ind. Oas. 554; A IR 1921 Mad, 514; l4 L W 
99: (1921) M W N 472. 
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in the case referred to above” Sher Singh 
v. Daya Ram (1), ab*p. 667:* A 

‘If, for instanes, the new transaction purports to 
cancel the earlier one, or contains conditions sub- 
stantially different from those comtained in the 
original mortgage, or an additional area of land 
is included in the security, there can be no doubt 
that the old mortgage is at an end and: a new and 
wholly different relationship between the parties 
has been brought into existence, to which em, 
necessitate ret the provisions of the Punjab Aliena- 
tion®*of Land “Act will be attracted. Similarly if 
the new transaction raises the aggregate mortgage 
money to to a figure in excess of the value of the 
land, it will really be a sale, though ostensibly 
given the form of a mere advance on the old 
security. In each case, therefore. ths Court has to 
determine the true nature of the transaction, and 
if it finds that in reality and substance it is a 
new mortgage or a sale, the transaction will be 
within the mischief of the Act and the Coart will 
refuse to enforce it. 


Bearing these principles in mind it 
seems to me that in the circumstances of- 
the present case a mere additional term 
as to interest is not sufficient to justify the 
transaction of the year 1927 bsing treated 
as a fresh mortgage. The next contention 
urged by the learned Counsel for the 
appellant was that the vendee had notice 
of the mortgage of 1927 and is therefore 
bound thereby. On this question the learn- 
ed District Judge has found after consi- 
deration of ell the evidence thet it is not 
proved thatthe vendee had any notice of 
the previous mortgage. This isa question 
of fact and the finding of the learned 
District Judge on the point must be treated’ 
as final. I accordingly uphoid tke decision 
ef tke Jearned District Judge and dismiss 
the appeal with costs. 

N. Appeal dismissed, 

*Page of 13 Lah.—[Hd.] 





e MADRAS HIGH COURT 
Civil Appeel No. 184 of 1930 
November 8, 1935 
CORNISH AND VARADACHARIAR, JJ. 
HARI RAMAYYA (DEAD) AND aNoTHER— 
PLAINTIFFS—APPELLANTS 
versus 
BHAGAVATULA VENKATACHALAPATI 
AND CTHERS—-DEFENDANTS— 
RESPONDENTS 
Hindu Law—Adoption by widow—Consent of 
sapindas—Motive of widow—Materiality—Sapinda 
withholding consent on th® ground that widow -was 
not actuated by spiritual motive—Propriety—Sapindas 
giving conseht under wrong ifpression thet another 
sapinda kad also consented—Validity of consent. 
Consent to an adoption by sapindas cannat be 
held to be invalid on the ground of want of jnde- 
pendent exercise of judgment merely because the 
consenting sapindas were under the impression that 


. 
. 
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another sapinda, who had not in fact given his 
consent had also consented, in the absence of any 
question of misrepresentation by the widow. Sub- 
ramaniam v. Venkamme (|), relied on.» 

Where the nearest sapindais consulted by the 
widow but he eather evades giving an answer or 
leads the widow to believe that he has no objec- 
tion, the widow would be justified in making an 
adoption on the strength of the consent given by 
the more distant sapindas. 

That the widow was not actuated by spiritual 
motives but by an intention to defeat the revgr- 
sioners or that the widow's idea of adoption was 
only the result of disputes between herself and 
the nearest sapinda is not a justifiable or proper 
reason for the nearest sapinda for refusing con- 
sent. 

The only person whose motive requires to be 
canvassed in such cases is the sapinda who either 
gives or withholds his consent and not the widow. 
Sri Rajah Raow Sri Kirshnayya Rao v Sri Rajah 
Raou Venkata Kumara Mahipathi Surya Rao 
Bahadur Garu Raja of Pittapur (2) and Popuri 
Murchari v. Chilukuri Sumitrama (3), referred 
to. 


C. A. against the decree of the Court of the 
Subordinate Judge, Masulipatam, dated De- 
cember 14, 1928, and passed in O. S. 
No. 2 of 1927. 

Mr. K.Kameswara Rao, for the Appellant. 

Messrs. Ch. Raghava Rao, M. Appa Rao, 
and P. Satyanarayana Rav, for the Res- 
pondenis. 

Judgment.—This is an appeal by a 
reversioner who sued to recover possession 
of the estate of one Ananthayya. The 
last male owner died in 1886, leaving a 
widow andadaughter. The widow died 
in October 1925 and zs the daughter and a 
son born to the daughter had pre-deceased 
the widow, the plaintiff filed this suit in 
January 1927, claiming to recover posses- 
sion of the properties alleged to belong to 
the estate. Several sets of defendants 
were impleaded in the suit and various 
questions were raised by the different sets 
of defendants. For the purpose of 
this appeal, itis sufficient to deal with 
the one question raised by the 47th “ de- 
fendant, who claims to have been adopt- 
= Me Ananthayya by his widow on June 10, 
1925. 

There is scarcely any dispute before us 
either as to the truth of the relation- 
ship alleged by the plaintiff or as 
to the factum of the adoption of the 
47th defendant. The only question argued 
before usis- as to the validity of the adop- 
tion. 

The adopted son rels upon the consent 
given by a nephew of the plaintiff, (D. W. 
No.7 in the case) and: one Chalamieh (D. 
W. No. 2) who is also a more distant re- 
versioner than the plaintiff. Their con- 
sent is evidenced by Ex. Il. Though some 


„Ex. II 
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suggestions have heen made that their 
consent was given for improper reasons 
or at any rate was not the result of the 
exercise of an independent discretion, we 
see no reason for taking this argument 
seriously. No corrupt motive has been 
proved beyond the suggestion that they 
very readily consented when they came to 
the village on June 9, the date on which 
was given. Their evidence is that 
they had been previously spoken to about 
the matter: but, even putting that aside, 
there can be no doubt that they were well 
aware of the circumstances of the family 
and there wasno very intricate problem 
which required deliberation for a number 
of days. The consent under Kx. II could 
not be invalidated on that account. There 
is equally little force in the argument that 
in giving consent under Ex. II these two 
sapindas must have been under the im- 
pression that the plaintiff had already con- 
sented and that, therefore, it was not the re- 
sultof an independent discretion. Jéx- 
hibit If does not recite any consent by the 
plaintiff. Their statemen’s from the witness- 
box are to the effect that to their very know- 
ledge the plaintiff ° orally agreed. This 
may be true or may not be true, but on 
the sirength of that statement it is obvious 
there could be no question of any mis- 
representation totLem by the widow or of 
their having acted onthe faith of that 
representation. A reservation to the 
effect thatin such cases there can be no 
objection to the consent on the ground 
of want of independent exercise of judg- 
ment is clearly made inthe judgment in 
Subramanayam v. Venkamma (1). Further 
these two sapindas distinctly say that they 
gave their consent because they thought 
that the adoption was a proper act and 
D. W. No. 7 goes the length of saying that 
hs would have given his consent wrether 
the plaintia had consented or not. We are 
therefore, unable to uphold the objections 
to the validity of the consent given under 
Ex. II. 

A more serious objection is as to the 
absence of the plaintifi’s consent because 
he was the nearest reversioner. The eyi- 
dence on this matter stands this way. Ae 


letter was undoubtedly sent by the widow. 


tothe plaintiffon March 10, 1925, 

and it would appear to have been re- 

ceived by the plaintiff on March 13, 

Though both parties are residing in the 

same village, in fact in opposite houses, ji 

is the plaintifi’s gase that he never said 
(1) 26 M 627 at p. 631. 


(Ex. ©) 


. 


e* 
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anything to the widow about that matter, 
though it is the widow's case. that the 
plaintiff had orally expressed his consent 
to her adopting. On May 28, 1925, the 
widow sent another letter referring to her 
letter of March 10, 1925, and asking for the 
execution of a proper deed of authority to 
adopt within four days of the receipt of the 
notice. She goes on to add : . 

“If, as before, you delay and keep quiet, I 
shall treat itas mr indication of your consent 
and shall adopt the said boy Lakshminarayana” 
(47th defendant.) . 


The defendant suggested that the plaint-- 


iff had knowlege of this letter before he 
left the village but the learned Judge has 
not accepted that contention of theirs. We are 
willing to proceed on the assumption that 
the plaintiff did not know of this letter 
having been sent. It is his evidence that 
he left the village before the receipt of 
this letter, because he had to be absent 
in connection with his daughters nuptials. 
It happens that he wriles Ex. V dating 
it as on June 4, 1925, and purporting to 
write it in his native village COhoragudi. 
It is addressed to the widow and runs in 
the following terms: . 

“Ihave gone through the letter you wrote to 
me. It does not appear that you have religious 
bent ofmint and s> any arrangement you might 
make as regarjs tha property will not be valid 
in law.” 

It isclear fromthe envelopa in which 
this letter was sent that it was posted not 
at Choragudi but in another village on the 
other side ofthe river. There appears to 
be a delivéry of letters in the village only 
once a week: the defendanis insist that 
Ex. V was delivered to the widow only on 
June 13, and there is no proof to the cm- 
trary. The evidence is not very satisfac- 
tory es to why this letter came to be written 
at all on June 4, and much less why 
it purported to be written at Choragudi 
but posted inthe other place. The plaint- 
iff's story isthat his son-in-law happened 
to come to Choragudi on the 4th when the 
plaintiff mentioned to him about Ex. © and 
the son-in-law advised himto :epiy in the 
terms contained in Ex. V. One cannot get 
over a suspicion that there must be more 
behind Ex. V, though there may not be 
proof positive that Ex. IV was seen by 
the plaintiff before writing Ex. V. There 
is a possibilitythat being in the village 
the plaintiff might have come to know of 
some such thing brewing and Ex. V might 
be theresult. We are, however, willing to 
deal with the case on the,fooling that Ex. 
Vis only a reply to Ex. C. 
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The plaintiff, in his evidence as a wit- 
ness in the case, has not very much im- 
proved upog the reasons for his wiihhold- 
ing assent to the adoption beyond what he 
stated in EX. V. Pressed to explain what he 
meant by the expression, absence of 
Paramarthgnanam in Ex. V he would cnly 
say thathe meant that the widow was 
merely actuated by an intention to defeat 

ethe reversioners. It is curious that the ex- 
Planation which has now been pressed 
before us, namely, that the widow's idea of 
adoption was only the result of the dis- 
putes between herself and the lst defend- 
ant was not referred io in Ex. V. Nor 
does the plaintiff say that that is what he 
meant to convey by Ex. V. 

The result of the above evidence is that 
the plaintiff was undoubtedly consulted 
by the widow, but either he evaded giving 
an answer or led the widow to believe that 
he had no objection. If either of these in- 
ferences is correct, it cannot be seriously 
maintained thatthe widow was not justified 
in making the adoption on the strength of 
ihe consent given by the more distant 
sapindas. Even if we should take it ihat the 
Plaintiff had refused his consent, the 
Plaintiff's position cannot be stronger than 
if Ex. V had reached ihe widow before the 
adopticn was made. In view of the terms 
of Kx. V and the explanation given by the 
plaintiff in the wilness-box as to what his 
reasons were, we are unable tohold that 
the refusal was for justitable cr proper 
reasons which should actuate è sapinda 
when heis applied to for consent fcr an 
adoption to be mada by another sapinda’s 
widow. As the matier has been set 
at rest by the recent decision of the Privy 
Council in Sri Rajah Raw Sri Krishnayya 

ao v. Sri Rajah Ravu Venkata Kumara 
Mahipathi Surya Rao Bahadur Garu, Raja 
uf Pittapur (2) we need not canvass the 
earlier cases. That same case is also 
authority for the view that ihe only person 
whose molive requires to be canvassed in 
such cases isthe sapinda who either gives 
his consent or withholds his consent and 
not the widow. This was expressed in 
strong terms by Jackson, J., in Popuri 
Murahari v. Chilukuri Sumitrama (3. 
The learned Judge said that if an adop- 

(2) 69 M L J 388; 157 Jnd. Cas. 881; 42 L W 267; 
8 RP C52; (1935) O L R 537; A I R 1835 P O 190; 
(1935) A L.J 948; 1 B R 857; 41939) OW N 1055; 37 
Tom, L R 852; (1935) M W N 1216; 40 CWNIL 


(P. O0). 

(3) 57 M 411 at p. 426; 151 Tad. Cas. 200; 39 L W 
133; A IR 1934 Mad, 191; (1934) M W N 127; 66 M L 
J 577; 7 R M 98. . 


iie ° 
tion is regatded asa form of birth, the 
logical conclusion would seem to be that 
the widow's moive in making,an adop.ion 
is no more material than a wife’s motive 
in having a baby. The lsatfed Judge, 
however, thought thatsome of the decisions 
of this Court tended the other way; but 
there could hardly bs much force in that 
argument after the decision ofthe Privy 
Counce]. : s 

Taking it however, that a proved case 
of a corrupt bargain or a conspiracy bet- 
ween the widow and the consenting sapinda 
may be a sufficient justification for in- 
validating en adoption, we see no such 
proof of corruption or conspiracy in the 
present case. Ithas been pressed upon 
us that the widow did not think of making 
an adoption between 1886 and 1925. That 

-is accounted for by the fact that she had a 
daughter and ef.erwards. a daughter’s son 
and as long es they were alive, it was 
hardly likely that any Hindu widow would 
have thoughtof an adoption. It is only on 
the death of the daughters son in 1923 
that the question of edoption would 
legitimately have cesurred to the widow. 
It is then seid that by various transactions 
ofthe widow nearly all the husband's pro- 
perties had passed away from the widow 
and into the possession of the Ist defend- 
ant before 1925 and it is only in conse- 
quence of disputes between the widow 
and the Ist defendant whereby the widow 
was foiled in her attemp! to get some pro- 
perty from the Ist defendant that the widow 
made the adoption. Assuming this to be 
true, we do not see that that will bring 
the case within the doctrine of corrupt 
motive es understood in this class of cases. 
The mere allegation. in Ex. V that the 
widow was not acting from a spiritual 
motive cannot certainly be taken to pe a 
justifiable reason for refusal of consent by 
the plaintiff. An allegation to the same 
effect was found in the sapinda’s letter that 
was in question before the Privy Council, 
in the case of Sri Raja Ravu Sir Krish- 
nayya Rao v. Sri Rajah Kavu Venkata 
Kumara Mahipathi Surya Rao Bahadur 
Garu, Raja of Pittapur (2); the letter 
there began with the words: 

“I have come to know that you are not adopting 
with an honest purpose either for the spiritual 


salvation of your husband ær forthe perpetuation 
of his line.” i ` 


Their Lordships ef the Privy*Qouncil 
did not take this seriously at alles an. 
argument in justification of ihe refusal of. 
consent, 

_In these circumBtance we agree with the 


NGALAM SateAvatieayupe v. SRORBTARY or stata (MADR.) 


93 
learned Judge that the adoption of the 
47th defendant was valid in law, though 
nos exactly for the same reasons as are 
givenin his judgment. The appeal is 
accordingly dismissed with costs of the 
47th defendant whois the 45.h respondent. 

Tnere is amemorandum of objections by 
defendants Nos. 1 to3, which raises a 
question s to whether the widow had 
made a surrender in favour of her daugh‘er 
or daughter's son sə es to make the 
daughter's son, the stock of the descent. 
Some questions have also been raised as 
to the title to certain items. But in the 
view that we have taken that the plaintiff's 
suit must fail andas we are told that 
there is another litigation pending in the 
lower Court between the edopted son 
end defendanis Nos.1 to 3, we think it un- 
necessary to express any opinion upon 
these questions. We are not to beunder- 
stood es affirming the lower Court’s findings 
on these pdinis. They ere left open. 
With these remarks we dismiss the memo- 
randum of objections but meke no order cs 
to costs. 


A. Appeal dismissed. 
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Letters Patent Appeal No. 34 of 1934 
November 13, 1935 
BEASLEY, O. J. AND STODART, J. 
NEELAM THIRAPATIRAYUDU AND 
OTAERS—PLAINTIFFS—APPELLANTS 
: versus 
Tar SECRETARY or STATE rok 
INDIA In COUNCIL—Dourenpant 
—RuEsPONDENT 
© Civil Procedure Code (Act V of 1908); 5. 109—Second 
appeal—Finding of fact—No second appeal lies on 


fact even though there is gross and inexcusable 
error, 


There is no jurisdiction to entertain a second 
appeal on tha ground of an erroneous finding of 
fact, however gross or inexcusable the error may 
seem to be, 

Attempts to araue in Second Appeal questions 
of fact deprecated. Durga Choudurant v. Jowahir 
Singh Choudhuri (1), Fattehma Begum v. Mahomad 
Ansar (2), Naivath Singh v. Bhikki Singh (3), and 
Wali Mohamad v. Mohamad Bakhsh (4), referred 


to. 

À. under cl. 15 of the Letters Patent 
against the judgment of the Hon'ble 
Mr. Justice Jackson, dated May 2,°1934, and 
passed in S. A, No. 160 of 14930 (A. S. No. 4° 
of 1928, on the file of the Court of the Sub- 
ordinate Judge of Rajahmundry in O. S. 
No. 405 of 1921, on the file of the District 
Munsif’s Court, Oocanada). 

Messrs. G. Liakshamana, K. Bhimasan« 
karan, and G. Chandra Seknara Sastri 
for the Appellant. l 


Ot NEELAM THIRAPATIRAYUDU V. SECRETARY op stars (MADR.) 


The Government Pleader (My. K. S. Kri- 
shnasamy Ayyangar), for the Respondent. 


Beasley, C. J—This is a Letters Patent 
Appeal from a judgment of Jackson, J. 
who refased to interfere holding that he 
had no jurisdiction to entertain the second 
appeal as it was purely a question of fact. 
With thit view I entirely agree. The 
question to be decided was whether the 
suit lands formed pert of the appellants 
inam lends. That is a pure question of 
fact and the learned Subordinate Judge 
found that question against the appellants 
and in doing so ib is not suggested that 
he wrongly admitted any evidence which 
ought not to have been admitted or 
refused to receive evidence which ought 
to have been received. This isnot, although 
it has been strongiy so argued, a case 
where there was an entire absence of 
evidence to support the learned Subordinate 
Judge’s finding of fact. On’ the contrary, 
there was, in spite of the very strenuous 
argument of Mr. Lakshmanna, very weighty 
evidence indeed to support his finding. 
Tt has been held cver end over again 
that a Second Appellate Court cannot 
entertain a second appeal«na question of 
fact. This was stated by the Privy Council 
s> long ago as 1891 in Durga Choudurani 
y. Jewahir Singh Choudhuri (1), which was 
a case under the old Code: of Civil Pro- 
cedure. It was there held that under the 
Code no second appeal will lie except on 
the grounds specified in s. 584—100 of the 
present Code, is similarly worded—and that 
there is no jurisdiction to entertain a 
second appeal on the ground of ‘an 
erroneous finding of fact, however gross 
or inexcusable the error may seem to be. 
In view of the fact that attempts are so 
frequently made to argue in second appeal 
questions. of fact, it seems to be necessary 
once again to refer to this decision and 
the observations of Lord Macnaghten in the 
course of the judgment which he delivered 
on behalf of their Lordships’ Board. After 
referring to the decisions, viz. Futtehma 
Begum v. Mohamed Ansar (2), and Naivath 
Singh v. Bhikki Singh (3), which were relied 
apon by the learned Counsel for the ap- 
pellant in support of the contention that 
it was open to Courts to treat the Judge's 
not giving sufficient weight to important 
evidence and giving weight to other evi- 
denca to which it was not entitled as sub- 


(1) 18 © 23; 17 I A 122; 5 Sar 560 (P 0). 
~ (29 C 309, $ 
8 7 A 649, A W N 1885, 151; 10 Ind, Jur. 34, 
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Slantial error of defect in *procedure, he 
Says on page 29*: . 

“The leainad Counsel for the appellant contended 
that these rulings covered the present case. The 
lower Appellate Court, it was said, had clearly 
misapprehended the effect of the settlement proceed- 
ings in 1864; undue wight had been cttached to 
the registration in Ben} Singh’s sole name; the 
oral evidence had been wholly discarded; sufficient 
weight had not been given to the important state- 
ment in Beni Singh's petition or to the separdte 
dealings of his two sons; the Court had thus been 
led to missonceive the case entirely and to find 
for the defendant when the finding should have 
been for the plaintiff.” 

“It would be an unprofitable task to inquire how 
far this contention is well founded, because their 
Lordships cannot accept the rulings of the High 
Courts of Calcutta and Allahabad as a correct state- 
ment of the law. Nothing can be clearer than the 
declaration in the Civil Procedure (ode that no 
second appeal will lie except on the grounds 
specified in s. 584. No Court in India or elsewhere 
has power to add to or enlarge those grounds. It: 
is always dangerous to paraphrase an enactment, 
and not ths less so if the enactment ig perhaps 
not altog:ther happily expressed, Their Lordships, 
therefore, will not attempt to translate into other 
words the language of s. 581. It is enough in the 
present case to say that an erronecus finding of 
fact isa different thing from error or defect in 
procedure and that thera is no jurisliction to 
entertain a second appeal on ths ground cf an 
erroneous finding of fact, however gross or inexcus- 
able the error may seem to bs. Where there is 
no error or defectin the procedure, ‘the finding of 
the first Appellate Court upon a question of fact 
is final if that Court had before it evidence proper 
for its consideration in support of the finding.” i 

The latest case in which the Privy 
Council had again to state that principle 
is Wali Mohamad v. Mohamad Bakhsh (4). 
On page 205T in the judgment it is 
stated: A 

“There is no jurisdiction to entertain a second 
appeal on the ground of erroneous finding of facts, 
however gross the error may seem tu be.” 

This appeal was argued here by 
Mr. Lakshmanna as if it were a question 
purely of fact. Every contention which 
fell from him was in an endeavour to 
show us that the learned Subordinate 
Judge had come toa mistaken conclusicn 
on the facts. The appeal was argued 
before us just as if the case were being 
argued in.the trial Court on the facts. 
This is a pure question of fact and asI 
have said before, there was plenty of 
evidence to support the learned Subordinate 
Judge's finding. h 

For these resons, Jackson, J's decision 
in second appeal was perfectly correct 

(4) 11 Lah 199; 122 Ind? Cas. 316; AIR 1930 PO 91; 
(1930) A L J 292; Ind, Rul. (4930) PC 124; 31 PL K 
145; 31 L W 321;3 2 Bom. L R 480; 510 LJ 518; 59 
MLJ 54; 471 A €6 (P.O). 


“bage of 18 ar) 
{Page of 11 Lah,—{ id). 


. 
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and . this Letters Patent Appeal must, 
therefore, Wé dismissed with costs. 

Stodart, J—I agree with my Lord the 
Chief Justice and have nothintg to add. 

A. Appeal dismissed. 
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RAMA NAND AND ANOTAER—DECRER-HOLDERS 
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RESPONDENTS. 

Hindu Law—Debts—Decree for pre-partition debts 
of father—Decree-holder, if can proceed against sons 
in execution—Suit to enforce right against them is 
not necessary. 

Where there is a decreas against a Hindu father 
for a pre-partition debt, itis open to the decrae- 
holder to prcceed against the sons’ shares in execu- 
tion proceedings. He need not file a regular suit to 
enforce hisright against the sons. Jawahir Singh 
v. Parduman Singh (l), Subramania Aiyar v. Saba- 
patty Ayyar (2) and Prosunno Kumar Sanyal v. 
Kalidas Sanyal (3), referred to. 


S.C. A. from an order of the 
Judge, Ambala, dated July 9, 1934. 

Messrs. Achhru Ram and Indar 
Dua, for the Appellants. 

Messrs. Dev Raj Sawhney and S. N. 
Bali, for the Respondent. 


Judgment.—This appeal arises out of 
certain execution proveedings. Baldeo Das 
has three sons Shamair Chand, Sundar Lal 
and Panna Lal. On September 23, 1926, 
Baldeo Das’ executed a mortgage of a 
certain shop which we would call X in 
favour of the present plaintifis-decree- 
holders. On the day following the mort- 
gage, Baldeo Das executed a rent-deed in 
respect of shop X in favour of the nort- 
gagees. On July 20, 1928, a partition was 
effected between Baldeo Das and his sons in 
which the property, which forms the 
subject-matter of the present dispute, was 
allotted to his two sons, Panna Lal and 
Sundar Lal. We are not concerned with 
the property which was allotted to the 
father and the third son, Shamair Chand. 
On February 26, 1929, the present plaintiffs, 
decree-holders, Rama Nand and another, 
sued Baldeo Das and ehis sons fora sum 
of Rs. 680 as arrears of rent of the shop 
X on the allegation ihat the rent-deed 
dated September 24, 1923, was executed 
by Baldeo Das not only for himself but 
plso ‘for and on behalf of his song, On 


District 


Dev 
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June 28, 1930, this suit was decreed 
against Baldeo Das alone and dismissed 


against his sons on the ground that there: 


was no privity of contract between them 
end the plaintifis. 


The Court observed that it was not 


‘necessary to go into the plea taken by 


defendents Nos. 2 and 3 that the shop 
in sujt had fallen to their share in partition 
and that they did not forma Hindu joint 
family with Baldeo Das. The decree, 
however, was not for the full amount, 
Rs. 630, but fora sum of Rs. 550 being 
the rent which had accrued due up to 
the date of partition. The decree-holders 
took proceedings in execulion and the 
property which on partition between the 
father and the sons hed fallen to the 
share cf the sons was attached. Ib ma 
be noted here that shop X was not in- 
cluded in the property which was attached. 
The sons filed objections and two issues 
were framed: (1) zs to the facium of 
partition, and (2) if there was partition 
whether the shops which had fallen to the 
share of the sons were liable. The Court 
held that there was a bona fide partition 
and further that the property which was 
allotted to the sons on parlition continued 
to be liable for pre-partition debts in- 
curred by the father. The result, there- 
fore, was that the Court held that the 
shops were liable only for the debts of the 
father which had accrued up to the date 
of partition. Sundar Lal and Panna Lal, 
defendants Nos. 2 and 3, went up in ap- 
peal to the District Judge, who in a very 
unsatisfactory judgment, disposed of the 
matter by merely referring to the judg- 
ment of the trial Court for the discussion 
of the important question of law raised 
in the case. Sundar Lal and Panna Lal, 
objectors, defendants Nes. 2 and 3, 
have come up to this’ Court in second 
appeal. 

Mr. Achhru Ram very fairly conceded 
that the property allotted to the sons on 
partition of joint family property conti- 
nued to be liable for pre-partition debis 
of the father. He, however, disputed the 
propriety of the orders of the Court below 
that the decree-holders could proceed 
against the property which had bebn allotted, 
to the sons, in execution of the decree 
against their father in the course of the 
execution proceedings. He urged that the 
proper remedy of the decree-holders was 
to proceed by way of regular suit against 
the sons and enforce their rights under 
the Hindu Law up to the extent of the 
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property which had fallen to their share 
on partition. There cannot be any manner 
of doubt that, so far as the Punjab is 
concerned, the law has been definitely laid 
down that property which has fallen to 
the share of son on partition is liable for 
the debts incurred by the father before the 
partition, vide, Jawahar Singh v. Parduman 
Singh (1). This cese contains a reference 
to a Full Bench decision of the Madras 
High Cour:, Subramania Ayyar v. Saba- 
pathy Ayyar (2). This is a decigjon by 
five learned Judges, Coutts ‘Trotter, C. J. 
and Srinivasa Ayyangar, J., being the 
dissenting Judges. The majority laid down 
that a simple creditor of a father is entitled 
to recover the debt from the shares of 
the sons after a bona fide partition be- 
tween the father. and the sons. Mr. 
Achbru Ram, the learned Counsel for the 
appellant, has tried to argue that the 
Lahore ruling es well as the Full Bench 
decision of the Madras High Court dealt 
with cases which come to the High Court 
on regular cppeals from decrees and not 
from ippeals which were preferred against 
the orders of the Courts below in execu- 
tien proceedings. This is true. But 
Waller, J. who was one of the majority 
Judges, had this point in his mind and 


at p. 369* of the report observed : 
other view is that the only difference 


“The 
partition makes is that a creditor cannot, after 
it, on a decree against the faiher alone, proceed 


against the sons’ shares in execution. On principle, 
I can see no reason why a partition should exempt 
a son's share from liability for a pre-partition 
debt for which it was liable before partition.” 

Apart from the other obiter dictum of 
this learned Judge, the principle which 
has been followed for many years in this 
country and which has been approved of 
on more than one occasion by their Lord- 
ships of ihe Privy Council, is that so far 
as possible all matters relating to the exe- 
cution, discharge or satisfaction of a decree 
should be disposed of in the course of 
execution prcceedings wherein matters can 
be decided in a cheaper and more ex- 
peditious manner. This was laid down as 
jong ago as Prosunno Kumar Sanyal v. 
Kalidas Sanyal (3) at P. 689. The fol- 
Jewing classical pass? ge 1s worth quoting: 

«Tg is of the utmost importance that all objec- 
tions to execution sales should be disposed of as 
cheaply and as speedily as possible. Their Lord- 

wW ALR 1933 Lah. 116; 141 Ind. Cas. 424; 14 
Lah 399; 34 P LR 291; Ind Rul. (1933) Lah. 119. 

(2) 51M 361; 110 Ind. Gas. 141; A R1928 Mad. 
657; 5M L J 726; (1928) M W N 346; 27 L W 688. 

(8) 19 C 683; 19 I A 166; 6 Sar. 209 (P ©). : 


“Page of 51 M.—[Ed.] . 
yPage of 19 0. [Ed] 
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ships are glad to find that the Courts in, India 
have not placed eny narrow ccnstrtetion on the 
language of s. 244." : 

The present appeilanis were parties to. 
the suit in which the decree wes passed 
and the quésticn which is mow raised by 
them was left open by the learned Judge 
who decided the case. I donotsee any 
reason why the  plaintiff-decree-hoideis 
should be relegated to a regular suit when 
«tke question which was left open by the 
Judge who decided the case can be raised 
and disposed of in the course of execution 
proceedings. I, therefore, affirm the orders 
passed by the two Courts below and dis- 
miss the appeal with costs. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 561 of 1932 
December 20, 1935 
Sronz AND PANDRANG Row, JJ. 
KASTHURI VARADHANAMMA—PLaINTIFF 
-—APPELLANT 
versus . 
THANAMALA MUNISWAMI REDDI 
-—Dtrexpant No. J— RESPONDENT 

Civil Procedure Code (Act V of 19808), O. VI, r 7, 
0. XLI, r. 1—Order rejecting plaint—Power to re- 
view without notice. 7 

_ Where a plaint has been rejected after ample 
time kas been given not merely for finding of tte 
requisite court-fee but for putting Counsel in pos- 
session of all the relevant facts which he could 
urge as an excuse for the delay, then even assum- 
ing that an order rejecting a plaint can be re- 
viewed without notice, it will be necessary to give 
the other side an opportunity at the earliest possi- 
ble mcment of contesting the propriety of the re-' 
view. 

Quaere:—Whether or not an order rejecting a 
plaint can be reviewed without notice, Surendra 
Prosad v. Attauddin (1), Jankinath Hore v. Prabha- 
sini Dasee (2), Surajpal Pandey v. Utim Pandey (4), 
Nerayana Chettiar v. Muthu Chettiar (5) and 
Kyishnasami Pandikondar v. Ramasami Chetitar 
(6), referred to. 

S. C.A. against the decree of the Court of 
the Subordinate Judge of Nellcre, dated 
August 25, 1930, and passed in A. 5. No. 123 
of 1929, presented against the decree of the 
Court of the District Munsif of Gudur at 
Nellore, da‘ed August 14, 1928, and made in 
O. S. No. 727 of 1927. 

Mr. Ch. Raghara Rao, 


lant. 
Mr. T. V. Muthukrishna Iyer, for the Res- 
pondent. 

Stone, J.—This second appeal raises a 
short point which heg been previously con- 
sidered im Surendra Prasad v. Attauddin 
(1), where Newbould, J. held that an order 
passed at a stage of the suit before the 
p AIR 1922 Cal, 234; 70 Ind, Oas. 43; 260 WN 





for the Appel- 


1936 * 
plaint is registered, can be reviewed with- 
out notice to the other „party. There is no 
other case exactly in point, but there are 
several cases where the questiug has been 
considered whether a decree or oder can be 
reviewed after the claim has been registered; 
for example in second appeal and on the 
question so arising there has been a con- 
flict between Janakinath Hore v. Prabhasini 
Dasee (2) on the one hand and Abdul 
Hakim v. Hem Chandra Das (3), Surajpal 
Pandey v. Utim Pandey (4) and Narayana 
Chettiar v. Muthu Chettiar (5), on the other. 
In my opinion it is not necessary to consider 
this conflict because in the view I take it is 
not necessary lo consider whether or not 
an order rejeciing a plaint can be reviewed 
without notice, for following the Privy 
Gouncil decision in Krishnasami Pari- 
` kondan v. Ramasami Chettiar (6), I am 
clearly of the opinion thet where a plaint 
has been rejected, as here, after ample time 
has been given not merely for the finding of 
the requisite fee but- for. putting Counsel 
in possession of all the relevant facts which 
he could urge as an excuse for the delay; 
then, even assuming that an order rejecting 
a plaint (which under s. 2 of the Code is a 
decree) can be reviewed without notice as to 
which I say nothing, it would he necessary 
to give the other side an opportunity at the 
earliest possible moment of contesting the 
propriety of the review. The defendant 
to this suit took the earliest opportunity to 
raise the. point in his written statement and 
< argued it and the appellate Court held. that 
the plaint ought not to have been. restored 
to file. It is true.that the Court based its 
decision upon the view that in the absence of 
notice a review cannot be given. But when. 
one considers the grounds upon which under 
O. XLYTII, r. 1, Civil Procedure Code, a review 
can. be.had and when one considers the facts 
of this case and bears in mind that the 
plaint was filed on the last day of limitation 
wilh a merely nominal court-fee of four 
annas thereon, that on June 2], 1927, the 
déficit of Rs. 127-3-0 was ordered to be paid 
10 days’ time being given, a further 10 days 
on July 2, 1927, and.again another 10 days 


on July 19, 1927, and that the plaint was 
N ae G 178; 30 Ind. Cas. 898; 22 0 LJ $9;19C W 


(3) 42 © 433; 30 Ind. Ces. 165. 

(4) 6 P L J 623; 63 Ind. Cas, 99; (1921) Pat, 337; 3 
PLT117;. A IR 1922 Pat. 881, 

(5) 50 M 67; 97 Ind. Cas. 1008; 51 M L J 219; (1926) 
M W N 890; A I R 1926 Mad. 980. 6 

(6) 41 M 412; 43 Ind. Cas, 493; 31 MILI 834P L 
W 54; 16 A L J 57; 7 L W 156; 23M L T 101; 27 © L 
J 253; 2 PL R1918; 22 O W N 481; 20 Bom. L R 541; 
11 Buri LT 121; (1918) M W N 906; 45 IA 25 (B. 0), 
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rejected only on July 25, it is in my opinion, 
clear that the Court could not have review- 
ed its order rejecting the plaint, which order 
is a decree and could not have so reviewed: 
it quite apart from any question of notice. 
In arriving at this conclusion I have borne- 
in mind the reasons now stated for the: 
failure to produce the court-fee in time. 
None of these facts are facts which could 
not have been placed before the Court at 


‘the time when the plaint was rejected. 


They do not constitute new matters since 
discovered. There is no question of: mis- 
take or error apparent on the record: 

It appears to me to follow, therefore, that’ 
assuming (without deciding) that the order 
rejecting a plaint could without notice have 
been reviewed, still when the Court came- 
to consider whether it would review and 
could-review under the powers conferred: by- 
O. XLVII, r. 1, it would have had to answer‘ 
the question in the negative and the result 
would be that the order would not have been’ 
reviewed-and consequently the rejection- of 
the plaint would stand, from which it follows: 
that the suit ceased to be in existence on 
July-25, 1927, and:the decision ofthe learned’ 
Subordinate Judge of Nellore dismissing 
the suitis correct. The Second Appeal is 
accordingly dismissed with costs. 

Pandrang-Row, J.—I concur. 

A. Appeal dismissed: 





LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal No. 
719 of 1935 
October 16, 1935 


: Jar Lat, J. 
PUNJAB NATIONAL BANK, Lro., 
DEFENDANTS—APYELLANTS 


versus 
Wiru NANHEMAL-J ANKI DAS) 
PLAINTIFFS—-RESPONDENTS 

Res judicata—Principle of, if applies to restitua. 
tion or application for execution of portion of decree 
— Restitution. 

Where the execution of the decree bas been al- 
lowed to proceed without any objection by the 
judgment-debtor which was open to him and which 
he had opportunity to make in such proceedings, 
hs is not entitled to raise such objection in sub- 
sequent execution proceedings as the principle of 
res. judicata debars him from doing sə But this” 
principle does not apply to restitution or even to, 
an applicaticn forexecution of a portion of the dec- 
ree. 

Mis. F. C. A. from an order of the Senior, 
Sub-Judge, Delhi, dated January 28, 1935.. 

Mr. Nawal Kishore, for the Appellants. 

Mr, Shamair Chand, for the Respondents, - 
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Judgment.—The firm Nanhemal-Janki- 
das instituted a suit against fhe Punjab 
National Bank, Ltd., for recovery of 
Rs, 1,15,875 being principal aud interest 
claimed by them to be due on a deposit 
made with the Bank. ‘I'he Bank admitted 
liability for Rs. 1,038,000 and paid that 
amount in Court. . They, however, disputed 
liability for the rest of the plaintiffs’ claim 
which apparently represented interest on 
the principal amount, deposited with them 
after a certaindate. The trial Court decreed 
the suit with costs against the Bark. The 
result was that the decree-holder firm re- 
covered from the Bank the balance of their 
claim and Rs. 3,411 as costs of the suit as 
awarded by the trial] Court to tnem. The 
Bank preferred an appeal io this Court 
which was accepied by a Division Bench on 
March 15, 1983. This Court dismissed the 
suib with costs throughout and provided that 
the costs would be calculated un the 
amount in dispute between the’ parties, 
namely Rs. 12,875 and not as in the lower 
Court’s decree on Rs. 1,15,875. Tnis means 
that the decree of the trial Court awarding 
costs of the suit to the plaintiffs was set 
aside and the plaintiffs were to pay the 
costs of the defendants in the trial Court 
and also in the High Court on Rs. 12,875. 
Tne Bank then applied for the recovery of 
their costs and for the restitution of the 
amount paid bythem to the plaintifis but 
it seems that they did not mention 
Rs. 3,411 costs on the original suit which 
they had paid in execution of the decree; 
they merely claimed restitution of 
Rs. 12,875. ‘Lhe trial Judge directed that 
the amount claimed by tue Bank be paid to 
it and this order was complied with. 

It appears, therefore, that the Bank has 
already recovered tLe principal amount of 
the decree, that is Rs. 12,3875 paid by them 
to the- plaintiffs. ‘lhey have also recovered 
the costs awarded to them but they have 
not recovered the ccsts paid by them to the 
plaintiffs on the amount sued 2s awarded 
by trial Court. It is obvious that they ale 
entitled to claim restitution of this amount 
of cosis under the decree of this Court, but 
Mr. Shamair Chand, Couusel for the respon- 
denis, tLe plinti? hrm, in supporting the 
order of the trial Judge tejecting a further 
«application made Ly tle Bank claiming 
Testitution of the amount paid by them to 
the plaintiffs as ccsis, cuntends that this 
Court did not intend tuat there should be a 
restitution of these costs and also that an 
” application for zestitution dces not lie in 
view ofthe fact that a previous application 
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for restitution was made and granted bY 
the Court below. By raising *this last con- 
tention the learned “Counsel seeks to bring 
Into operation ihe principle of res judicata 
to applications for restitution and inci- 
dentally tô applications for’ execution of- 
decrees. A further minor point is raised 
that in the application for restitution, by 
some curious mistake, the Bank claimed 
restitution of Rs. 2,853-12-0 instead .of 
Ts. 3,411 and they are not entitled on this 
appeal to claim restitution of the larger 
amount. [may at once say that there-is 
force in this last contention. The Bank 
did not claim restitution of the full amount 
of Rs. 3,411, no doubt by some accidental 
mistake, still on this appeal [am unable to 
direct restitution of a larger amount than 
what they claimed in the Court below. 
With regard io the first objection that the 
decree of this Court did not direct vestitu- 
tion of the cosis recovered by the plaintiffs, 
all that is necessary to say is that the judg- 
ment of this Court is quite clear on the 
point and there can be no doubt that the 
decree of the Court below was set aside 
and the suit wes „dismissed with costs 
throughout. Itis obvious that as a result 
of this judgment the plaintiffs were bound 
to return tothe defendants whatever they 
received in excess of the amount found to be 
due to them. 

On the question of res judicata the 
learned Counsel has cited some authorities, 
as for instance, Mungal Pershad Dichit v. 
Grijakent (1), Ram Kirpal v. Rup Kuari 
(2), Ved Kaur v. Balkishan Das (8) and 
other cases which take the same view as 
cases mentioned above. In all these cases 
it has been.held that where the execution 
of the decree has been allowed to proceed 
without any objection by the judgment- 
debtor which was open to nim and which ke 
had @pportunity to make, in such proceed- 
ings he isnot entitled toraise such cbjec- 
tion in subsequent execution proceedings 
asthe principle of res judicata debars him 
from doing so. lam unable tosee that ile 
law laid down in these cases has any appl.- 
cation to restituticn or even to an applici- 
tion for executicn of a portion of the decrees 
lfit had been the case thatthe Court in 
tLe firstinstance Leld that tle eppellant 
Bank wes not entitled to obtain resvituticn 
of theemount ncw ia dispute or ihe Bank 
had taken it into account when calculating 

. @ 
- (1) 8 G51; 8I A 123; 4 Sar 249 (P C). 

(2) 6 A 2t9;11 1 A 37; A WN 1866, 206 (P C). 

(3) 14 Lab. 409; 14] Ina. Cas. 577; AIR 1933 L h 
594; 34 P L R 528; Ind, Rul. (1933 j Lah, 180, 
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“the amount due to it and received the net 
amount thus due according to such calcula- 
tion, then there might have ben some force 
in the objecgion of the respondent's Counsel 
thai the Bank should be held to be estopped 
from claiming the amount now in dispute. 

- But no application, directly or indirectly, 
was made on the previous occasion to recover 

tthe costs which had been illegally realised 
by the decree-holder. The learned Counégel 
for the respondents has not been able to 
controvert the proposition that an execution 
ofa decree for money can be had for a 
portion of the decretal amount in one 
Court and for the rest in another Court. 
The same principle would apply to applica- 
tions for restitution as in this case. In 
my opinion there is no ground for holding 
that the present application is barred by 
res judicata and that, therefore, the Bank 


is not entitled to apply for restitution of the 


costs paid by it to the respondent firm. 
I accept this appeal and set aside the 


order of the Court below dated January 28, - 


1935, and. direct that the application of 
the Bank for restitution of Rs. 2,853-12-0 on 
account of costs and interest thereon at six 
per cent. per annum from the date of pay- 
ment till realisation be entertained by 
the Court below and the case proceeded 
with in accordance with law. There will be 
noorderas to the costs of these proceed- 
ings either in this Court or in the Court 
below. 


N. Appealallowed. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 263-B of 1935 ° 
February 11, 1936 


Poxtock, J. ig 
RAMKISHAN BHOLARAM Sor, AKOLA 
—APPRLLANT 
VEPSULS 


SHIORAM AND otapes-—RESPONDENTS 

Hindu Law—Joint family—Debts—Father execut- 
ing mortgage—Hsiate, if can be bound by tt. 

The estate cannot be bound by a mortgage of 
joint family property executed by the father unless 
the mortgage was executed for purposes of neces- 
sity or to discharge an antecedent debi. The pro- 
position that if the manager is the father and the 
‘other members are the sons he may, by incurring 
debt, so long as it is nut for an immoral purpose, 
lay the estate open to be taken in exegution pru- 
_eeeding upon a decree*for payment of that debt, 
does not apply in case where he purports to burden 
‘the estate by mortgage. Brij Narain Rai v. Mangla 
Prasad, (2) and Jagdish Presad v. Hoshyar Singh 
G) followed. Gajadhar v. Jadubir (1), not follow- 
ed, 


RAMKISHAN BHOLARAM v. BUTORAM (NAG.) 


9 
3.0. Af from the decree of the Court of 


the First Additional District Judge, Akola, 


dated August 20, 1935, in Civil Appeal 
No. 6 A of 1935, confirming that of the First 
Sub-Judge, Second Class, Akola, dated 
December 7, 1934, in Civil Suit No. 7-A of 
1934. ; 

My V. K. Rajwade, for the Appellant. 

Judgment.—Yeshwant Rao, who is the 
natural brother of the defendant Kisanrao, 
was given in adoption to one Uttamrao and 
inherited Uttamrao’s estate. For a time 
Yeshwant Rao managed both his own 
estate and that of his natural brother Kisan- 
rao, while Kisanrao was a minor. On 
April 16, 1910, Yeshwantrao mortgaged his 
own fileds as security. for a.loan of Rs. 3,000 
taken from Ganu Purnaji, and it is alleged 
that ihis money was borrowed “for the 
management of the estate of himself and of 
Kisanrao who was 2 minor then”. Ganu 


-Purnaji brought a suit on his mortgage 


against Yeshwantrao alone and_ obtained a 
decree on April 22, 1924. On February 15, 
1526, Yeshwantrao and Kisanrao borrowed 
Rs. 4,000, from the defendant Ramkisan on 
the security of two fields belonging to 
Yeshwantrao and four fields belonging to 
Kisanrao. It is alleged that out of this sum 
Rs. 1,000, was advanced by Kisanrao for 
cultivation expenses, and Rs. 3,000 was 
utilised in part payment of Ganu Purnaji's 
mortgage decree on which about Rs. 7,000, 
was then due. Ramkisan sued on his mort- 
gage and obtained a decree for foreclosure 
against Yeshwantrao and Kisarfvao. The 
plaintiffs, who are the two sons of Kisanrao, 
then-sued for a declaration that their two- 
thirds shares in the four fields mortgaged by 
Kisanrao were not bound by this decree. 
There ig no evidence to show that there 
was any need in 1910 for Yeshwantrao to 
borrow money for the management of 
Kisanrao's estate, and the mortgagee of 
1910 sued Yeshwantrao alone. Kisanrao, 
therefore, was not liable on that decree, and, 
therefore, there was no debt outstanding 
against Kisanrao in 1926 when he and 
Yeshwantrao borrowed Rs. 4,000 of which 
Rs. 3,000, is said to have gone in part pay- 
ment of the earlier mortgage. There is 


also a finding that there is no evidence to, 


show that Kisanrao required to borrow 
Rs. 1,000, -for cultivation expenses. On 
these findings it follows that MKisanrao exe- 
cuted mortgage in 1926 neither for legal 
necessity nor for payment of an antecedent 
debt. . 

Of the four fields mortgaged by Kisanrao, 


‘two were admittedly joint family property, 


"100 
“The lower’ Appe 
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llate Court's finding that 


-. the ‘other two were acquired out of the 


savings from the 


income of the ancestral 


fields, and were the joint family property of 


. Kisanrao and his 


sons, həs not been chal- 


lenged in this Court. It must, therefore, be 


taken that all 
Kisanras were joi 


the fields mortgaged by 
nt family property. a 


-It has, however, been argued that Kisan- 


. Tao’s sons cannot challenge the mortgage 


decree against Kisanrao unless they can 
show: that the mcney was borrowed for 
. immoral purposes. For this proposition the 
- appellant Ramkisan relies on the decision 
. in Gajadhar v. Jadubir (1). In Brij Narain 


- Rai- V: Mangla Prasad (2), the Privy Coun- 


. cil laid down the following propositicns:— 
“ (1) The .managing member of a joint undivided 
` estate cannot, alienate or burden the estate qua 
manager except for purposes of necessity. 
- (Ð Ifhe is the father and the other members are 
the sons he may, by incurring debt, so long as it -js 


not for an immoral 

taken in execution 
` payment of that debt, 
. (3) Ehe purports 


purpose, lay the estate open to be 


proceeding upon a decree, for 


to burden the estate by mort- 


. gage, then unless that mortgage is to discharge ən 
antecedent debt, it would not bind the estate.” 


The other two propositions are not rele- 


` vant to this case. 
(1), a Bench of t 
word “debt” in 


In Gajadhar v. Jadubir 


wo Judges held that the ` 


the second proposition 


‘includes: a “mortgage debt,” and that, where 
the father of a joint Hindu family has 
executed a mortgage of joint ancestral 
i property, the sons could not challenge that 

ecree without showing that the debt of the 
father was tainted with immorality. That 
decision was considered in J agdish Prasad 


vs Hoshyar Singh 


(3), by a Bench of three 


- Judges, two of whom had decided the previ- 
ous case. A majority of the Judges held that 
the word “debt,” in the second proposition 


, did not include a 


“mortgage debt,” and all 


three held that the second Proposition did 
not apply when no auction sale had taken 
place and no properly had passed ont of 


the family. I 


respectfully agree with the 


‘view. taken by Mukerji, J., who had pre- 


‘viously taken the 


opposite view, and Boys, J. 


that the word “debt” in the second pro- 


_Position does n 


third propositions 


ot include a “mortgage 


debt” and that the effect of the first and 


is that the estafe cannot 


“be bound by a mortgage executed by the 
(1) 47 A 122; 85 Ind. Cas. 31; 22 A LJ 980: LR5A 
780 Civ.; ATR 1925 All 180. i 
(2) 46 A 95; 77 Ind, Cas, 689; 214A LJ 934; 46 M L 
3 23;5 PL Tl; 28 O W N 253; (1924) M W N 6t; 19 
L W 72; 2 Pat. LR4IOO&ALR 82; A I R 1924 P 
C 50; 3M LT 457; 26 Bom. L R-500;11 OLJ 107; 
öl I A 129,10 WN48 (P.°C,), 


„ (3) 51 A136; 115 In 
26 AL J 1289 (F. By, 


d. Oas, 775; A I R 1928 AlL 596; 


aly 


father unless the mortgage was executed 
for purposes.of necessity or to discharge an 
antecedent debt. As the mortgage in the 
present suis was not execubed for either 
purpose, it must be held that it is not bind- 


. ing on the shares of the sons of Kisanrao. 


The appeal, therefore, fails and is dis- 
missed, y AK 4 
d. Appeal dismissed. 


LAHORE HIGH COURT- 
First Civil Appeal No. 278 of 1933 
November 13, 1935 
TEK CHAND AND DALIP SINGH, JJ. 
DOST MOHAMMAD AND anotanre— 
DEFENDANTS—J UDGMENT-DEBTORS—= 
APPELLANTS 
VETSUS 
` MIRAJ DIN AND OTARRS— PLATNTIRES 
'-—-DECREE-HOLDERS AND ANOTHER— 
Drrenpant—J UpGMENT-DEBTOR— 
RESPONDENTS a 
Morigage—Interest, if can accrue to principal 
amount which is not legally recoverable—Claim for 
personal decree for principal barred—Interest for 
six years preceding sui:—Whether can be decreed, 

Interest cannot be held to accrue to a principal 
amount which is not legally recoverable, interest 
itself being essentially not an inherent right but a 
right which is given by. law, Where the claim for 
personal decree for the principal amount is barred 
by time, claim for interest during six years preced- 
ing institution ofthe suitis also barred. Ralla 
Ram v Hira Lai (1), distinguished. . j 

F.C. A. from the decree of the Senior 
Sub-Judge, Amritsar, dated May 20, 1932. 

Mr. Jagan Nath Malhotra, for the Appel- 
lants. 

Messrs. Muhammad Monir, Muhammad 
Amin and Qabul Chand, for the Respondents 
(Plaintiffs). NG IN ' 

Dalip Singh, J—The plaintiffs in this 
cas@ sued on the basis of a registered mort- 
gage-deed dated November 9, 1915. The 
suib was brought on January 4, 1928, and a 
preliminary decree was obtained for the 
principal amount, Rs. 3,000 plus Rs. 3,500 in- 
terest and interest durmg the pendency of the 
suit, Rs. 78-12-0; the total amount came _to 
Rs. 6,578-12-0 exclusive of costs which 
amounted to Rs. 649-8-0. This sum with 


-future interest at the rate of annas 14 


per cent. per mensem, the morigage rate, 
from the date of suit till the date. of re- 
covery was to be realised by sale of ihe 
mortgaged property. Subsequent to this a 
final decree was obtained on November 17, 
1928, wherein the preliminary decree was 
duly converted, on failyre of thé mort- 
gagors to pay the amount due, into a final 


decree for sale. On the mortgaged property 
being sold*there was a short fall between 
the sale proceeds and the morigage amount 
under the decree, whereupon the mortgagees 
applied for g personal decree, against the 
mortgagors under O. XXXIV, r. 6, Civil 
Procedure Code. The application was 
opposed on the ground that the claim for 
personal decree was barred by time. The 
‘learned Senior Subordinate Judge held 
that the claim for a personal decree for 
the principal amount was undoubtedly 
barred hy time, but he held that the claim 
for interest during the six years im- 
mediately preceding the institution of the 
suit was not barred, relying on a ruling of 
this Court reporied as Ralia Ram v. Hira 
Lal (1). He, therefore, decreed the appli- 
cation to the extent of Rs. 2,304-8-0, the 
sum which he found. due es interest for six 
years immediately preceding the institution 
of the suit. The mortgagors have come in 
appeal. 

Their first contention is that the personal 
liability was time-barred and they have 
cited in support of this contention Ram 
Din v. Kalka Prasad (2), a Privy Council 
ruling, Ganesh Laly. Khetra Mohan (3) and 
Ratnasabapathy Chettiar v. Devasigamony 
Pillai (4), a Full Bench ruling. In these 
cases it was laid down that in a mortgage 
the personal liability, as. distinct from the 
liability to have the property sold for the 
amount due is governed by different 
Articles of the Limitation Act; in other 
words that the mortgage viewed as a debt 
due from the mortgagor personally is 
governed by the same period of limitation 
as an ordinary debt arising under a loan, 
while the mortgage viewed as a charge on 
a certain property with a right to bring 
that property to sale is governed by 
Art. 182, Limitation Act. The distinction 
sought to be drawn in the ruling əf this 
High Court referred to, namely Ralia Ram 
v. Hira Lal (|), appears to be that the 
interest which is a recurring right arises 
every year even after the six years’ period 
of limitation for return of the principal 
has expired because the debt arising is 
not extinguished though the remedy may 
be barred and that, therefore, interest 


(1) A I R 1928 Lah. 653; 111 Ind. Cas. 808. 

(2)7 A 502;12 IA 12; 4 Sar. 619 (PO). 

(8), AIT R 1926 PC 56;095 Ind. Cas. 839; 53I A 
134; 5 Pat. 585; 24 A L J615; 430 L J 545; 28 
Bom. L R 931; 24 LW 50,51M L J 82;7P LT 
oe (1926) M W N 535;30 WN 591;3L0 WN 25 


(4) AIR 1929 Mad. 53; 116 Ind. 


Cas. 817; 52 M 
105; 56 M L 7 10; 29 L W 143. 3 
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accruing due in the -seventh year also 
carries a þersonal liability, and until the 
expiry of the period for the recovery of the 
debt from ths mortgaged property, presum- 
ably 12 years, the personal liability to 
repay the interest would continue to arise. 
The difficulty of applying this generally 
would appear from the consideration of the 
fact thatin any ordinary loan the debt is 
not extinguished though the remedy is 
barred, and at first sight, it would appear 
that the reasoning of this ruling would 
allow a creditor io bring suits for interest 
for three years preceding the suit on the 
principal amount which had been time- 
barred. This startling proposition of law 
was aclually contended by the learned 
Counsel for the respondents. I am, 
however, unable to see any force in this 
contention, nor, in my opinion, can interest 
be held to accrue to a principal. amount 
which is not legally recoverable, interest 
itself being essentially not an inherent 
right buta right which is given by law. 
On a closer examination of the ruling 
itself, however, it would appear’ that (as at 
present advised) that ruling was based on 
the peculiar terms of the mortgage-deed in 
that case. 

Their Lordships referred in that case to 
the personal liability for the payment of 
interest under the covenant contained in 
the instrument of mortgage and that it 
would not go beyond 12 years, and it is 
possible that it was due to the existence of 
this peculiar clause, containing aright to 
hold the mortgagor personally liable, 
which led their Lordships to hold as they 
did in that particular case. No such 
peculiar clause has been pointed out under 
the present mortgage-deed. [ would, 
therefore, sofaras this point is concerned, 
hold that the claim’ to recover interest for 
six years immediately preceding the institu- 
tion of the suit was also barred by time 
in the same way as the claim for personal 
liability for the principal amount was 
barred by time. The learned Counsel for 
the respondents, however, has supported the 
judgment of the trial Court qua the amount 
found on the ground that, at any rate, the 
mortgagors were personally liable for the 
amount of the costs incurréd in the 
preliminary decree in the suit which was 
followed. by a final decree, namely 
Rs.-619-8-0, and that there is no bar of time 
qua this amount. The learned Counsel for 
the appellants has really nothing to say in 
reply to this contention except that it was 
not urged in the Court below, which appearg 
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to be correct but does not affect the right 
of the learned Counsel for the re8pondents 


to support the amount found due on this 


reasoning in this Court. I would, therefore, 

accept this appeal so far as to reduce the 

amount to Rs. 649-8-0. For this amount the 

judgment-debtors will be personally liable. 

os parties will bear their own costs in this 
ourt. : 


Tek Chand, J.—I agree in the order 
proposed by my learned brother. 
N. Appeal accepted. 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1463 
of 1932 
December 14, 1934 

R. O. MitTER, J. 
DHANAI NAMASIT—Derexpant— 
APPELLANT 
versus 
Haji NIAMATULLA AND otaers— 
DEFENDANTS—REsPONDENTS ` 

Assam Land and Revenue Regulation (I of 1886), 
ss. 32, 35, 39, 62—Beel treated as landed estate and 
assessed to revenue by Government—Engagement for 
term with Government by owner—Sale-of it to 
another--Purchaser remaining in possession till 
expiry of term—Re-settlement with another—Held, 
purchaser entitled to possession and mesne profits 
from person with whom Government had settled it. 

S was the owner ofthe disputed beel which was 
treated as a landed estate and assessed to revenue 
by the Government, under the Assam Land and 
Revenue Regulation, and an engagement for a term 
was entered into by S_ with Government. Before 
the expiry ofthe term the plaintiff purchased the 
property from S, paid revenue and remained in 
possession till the expiry of the term when the 
Government Officers on re-settlement settled the 
land with the defendant who got possession. 
Thereupon the purchaser sued for possession and 
mesne profits impleading the Secretary of State ond 
the defendant : 

Held, that the plaintiff could turn him out, and 
this could only be on the basis that the plaintiff 
had the right to possession and the defendant had 
no right to remain in possession, so far gs he was 
concerned. The defendant may have the right to 
iecover possession on the basis of his settlement 
from third persons if dispossessed by them but 
against the plaintiff he had no euch right. His 
possession was a wrongful one so far as the plaint- 
iff was concerned and asthe liability for mesne 
piofits depend solely upon wrongful entry, the 
defgndant was | liable to the plaintiff for mesne pro- 
fits; 

Held, also that the Secretary of State was not 
liable to the plaintiff for any damage by-reason of 
eee settlement made with defendant by his 
cfiicers. : 


A. against the decree of the Subordinate 
Judge, First Additional Court, Sylhet, dated 
February 4, 1932, affirming that of the 
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Munsif, Second Court, Sylhet, dated August 
6, 1931. . ; 
i Mr. Hemendra Kumar Das, for the Appel- 
ant ; 

Mr. Urukramdas Chakraverty for Dr. 
S.C. Basak, Dr. Bijan Kumar Mukherjee, 
Mr. Priyanath Dati, for the Respondents. 
“Judgment—tThis appeal is on behalf. 
of defendant No. 2 in a suit instituted 
against him and the Secretary of State 
for India in Council as defendant No. 1 
by the plaintiff-respondent for recovery 
of possession of land and mesne profits. 
Both the Courts below have granted him 
a decree for possession. The first Court 
granted him a decree for mesne profits 
also, making the Secretary of State for 
India in Council liable for one-fourth and 
defendant No.2 for three-fourths of the 
mesne profits. Both the Secretary of State 
for India and defendant No. 2 preferred 
appeals to the learned District Judge. 
The Subordinate Judge who heard the 
appeals msintained the decree for posses- 
sion but absolved the Secretary of State 
for India from the liability of paying 
mesne profits and held that defendant 
No. 2 was alone liable. Defendant No. 2 
has preferred this appeal and challenges 
the decree for mesne profits only. 

The plaintifis came to Court with the 
case that one Sheikh Shera of Kenkurail 
was the owner of the disputed beel which 
was treated es a landed estate and assessed 
to revenue by the Government, under the’ 
Assem Land and Revenue Regulation, and 
an engagement for a term was entered 
into by Sheru with Government. The said 
term expired in 1918 when the Government 
officers took upon themselves the work of 
re-seitlement under the said Regulation. 
In 1306 the plaintiff purchased the property 
from Sheru, paid revenue and remained 
in posstssion till 1918. No settlement was, 
however, offered to him. The defendant 
No.2 obtained the Potta from the Govern- 
ment and began to possess the property. 
The Mnnsif found that Sheru was the 
owner of the beel and that the plaintiff 
acquired the same by purchase from him. 
He elso found that plaintiff had the status 
of a landholder under the said Regulation 
and wes in possession at ihe time of the 
re-setilement in the year 1918, but was 
not offered a settleméht by the Govern- 
ment. He ,accordingly decreed the claim 
of the plaintiff in the manner indicated 
above. The learned Subordinate Judge 
substantially affirmed these findings of the 
Munsif. Before me it is eontended by 
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defendant No. 2 that.he is not liable for 
mesne profits. It is ssid that he was in 
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plaintiff for &ny damage by reason of the 


possession under a settlement® from the- 


Government and was in no sense a wrong- 
doer, and that although he is bound to 
give up possessicn to the plaintiff -he is 
under no liability to pay mesne profits. 

The question seems to be of first im- 
pression and depends upon the construcs 
tion of ss. 32, 35,39 and 62 of the Assam 
Land and Revenue Regulation, I of 1886. 
Section 32 provides that: 

“(1) the settlement officer shall offer settlement 
to such persons (if any) as he finds to be in 
possession of the estate and to havea permanent, 
heritable and transferable right of use and 
occupancy" (2) if the settlement officer finds no 
person in possession as aforesaid, it shall be in 
his discretion to offer settlement to any person he 
thinks fit”. 

Section 35 states that 

“ifa person to whom a settlement is offered refuses 
to accep! it, it skall be in the discretion of the 
Settlement Officer, to exclude him for the term of 
the settlement from the possession of the estate, 
and to offer the settlement thereof to any other 
person he thinks fit”, 

The materia] portion of s. 39 
follows: 

“Except as provided by ss. 35 and 36 (s. 36 not 
relevant to the case before me), no person shall, 
merely on the ground that a settlement has been 
made with him or with some person through whom 


is as 


he claims, be deemed to have acquired any right. 


to or over any estate, as against other persons 
claiming rights to or over that estate”. 


Section 62 preserves intact the right of 
a person to sue in a Civil Court or 
declagation of his right to immovable 
property to which he may deem himself 
entitled. 

On the findings arrived at the plaintiff 
was entitled to a settlement form the Govern- 
ment and the defendant No. 2 did not 
acquire as against the plaintiff any right 
to the estate by reason of his obtaining 
settlement from the Government. 'She 
plaintiff could turn him out and this can 
only be on the basis thatthe plaintiff had 
the right to possession andthe defendant 
No. 2 had no right to remain in possession, 
so far as he 
ant No.2 may have the right to recover 
possession on the basis of his settlement 
from -third persons if dispossessed by them 
but against the plaintiff he had no such 
right. His possession is a wrongful one 
-so far as the plaintiff is concerned, and as 
the liability for mesne profits depends 
solely upon wrorgfu? entry, in my view 
the defendant No. 2 is liable to the plaintiff 
for mesne profits. Any other view, in my 
judgment would lead to manifest injustice. 
The Secretary -of State is not liable to the 


ka s 


is concerned. The defend-- 
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illegal settlement made with defendant, 
No. 2 by his officers, and the absolution 
of defendant No. 2 from liability ‘would 

only exclude the plaintiff from the profits - 
of the lands to which he is justly entitled. . 
The appeal is accordingly dismissed with - 
costs. Mhe judgment does not affect 

Order No. 34, dated May 26, 1932, passed by . 
the Munsif, 


D. . Appeal dismissed, 


eee 


LAHORE HIGH COURT 
Letters Patent Appeal No. 60 of 1935 
July 16, 1935 


ADDISON, Acta. C.J. AND Dix MoaawMap, J.’ 
CHUNI LAL, OFFICIAL RECEIVER 


AND OTHERS—APPBELLANTS 
versus 


JAI GOPAL AND OTAERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 60—Pro- 
vincial Insolvency Act (V of 1920), s. 28 (5)-—Right 
of maintenance—Attachabtlity of —Tests—Right of 
maintenance in the form of annuity—Whether ex- 
empt from attachment—Hindu Law—Impartible 
estate—Disruption in family—Right of survivorship, 
if available. y , | 

The true test to see if a right of maintenance is 
liable to be attached is whether the right of main- 
tenance intended to be attached is e purely per- 
sonal right, not heritable and not assignable or it | 
js an alienable and heritable right which takes 
the shape of an annuity or has been granted in 
lieu of a share in an estate. If it is the former, 
jt will be protected under the provisions of the 
Civil Procedure Code, but if it is the latter, it. 
will not be exempt from attachment. [p. 106, col. 2) 

Where the allowance granted was to continue in 
the family of the grantee from generation to 
generation and it was granted to him at the time 
when hig minor-son was putting forward a claim . 
to a share in the property and in lieu of this 
maintenance and certain other advantages, both 
father and son renounced their right in the estate 
itself: A 

Held, that the maintenance allowance was not a 
mere right to future maintenance as contemplated 
by s. 60, Civil Procedure Code, and was not, there- 
fore, immune from attachment. Salamat Hussain v. 
Luckhi Ram (6), relied on. Tara Sundari Devi v. 
Saruda Charan (7), Shiba Prasad Singhv Prayag 
Kumari (2), distinguished. [ibid] h 

In the case of an impartible estate the right of 
survivorship will not be available if the family 
has disrupted and where the junior members 
of the family have expressly renounced their right 
of succession this incident! of joint family will e 


not apply. Shiba Prasad Singh v. Prayag Kumari , 


ied. [p. 105, col. 2. 
One BA. gee aay as of Mr. Justice’ 
Rangi Lal; dated February 28, 1935. i 
Mr. Mehr Chand Mahajan, for the Ap- 
llants. : 
Pr. Jagan Nath Aggarwal, for the Res- 
dents. 
P Din Mohammad, J.—This is a Letters 
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Patent Appeal from the order of Rangi 
Lal, J., dated February 28, 1935, accept- 
ing the appeal of Diwan Jai Gopal against 
a concurrent order of the Courts below 
holding the sums received by him as main- 
tenance attachable in insolvency proceed- 
ings. ; 

The facts bearing upon the poinț of law 
involved in this case may shortly be stated. 
Diwan Raj Kumar, a Rais of Lahore, died 
leaving two sons, Diwan Krishan Kishore 
and Diwan Jai Gopal. On the death of 
their father a dispute arose between the 
iwo brothers which was referred io the 
arbitration of Mr. Atkins, Deputy Commis- 
sioner. He made an award on March 9, 
1910, by which he held that the family 
was ‘governed by the rule of primogeniture 
and that accordingly Diwan Krishan Kishore 
was entitled to the whole of the property 
left by Diwan Raj Kumar end that Diwan 
Jai Gopal was entitled to a maintenance 
Rs. 120 per mensem and to some house 
propeity for residence, the allowance ceas- 
ing on the death of Diwan Jai Gopal’s 
children. On July 25, 1910, the part of 
the ‘award relating to Diwan Jai Gopal was 
modified by the consent of the parties to 
the extent of increasing the monthly al- 
lowance to Rs. 200 and extending the al- 
lowance ‘to the male descendants of Diwen 
Jai Gopal from generation to generation. 
On the same day an application was made 
to-the Court ‘of the District Judge (old style), 
Lahore, for the award to be filed. This 
was‘done andthe award was made a Rule 
of Court. ‘Sometime later the two minor 
sons of Diwan Jai Gopal brought a suit 
challenging “the award which was eventual- 
ly decided against them by the High Court 
on-February 25, 1921. In the meantime 
one of the minors died. The judgment in 
this ‘case is reported es Dwarka Das v. 
Krishan Kishore(1), which may with advent- 
age-be referred to for the history of the fami- 
ly-and the award. It appears thatthe surviv- 
ing 'miner was not satisfied with this deci- 
sion-and consequently he applied 'forleave 
to ‘appeal to His Majesty in Council. . Dur- 
ing the pendency of ‘this application a 
tripartite agreement wes entered into cn 
*Decembew 17, 1921, among the parties con- 

e Gerried. The minor, as one of the parties, 
was represented by his mother Shrimati 
Puran Devi and the other two parties con- 
cerned ‘were Diwan Krishan Kishore and 
Diwen Jai Gopal, respectively. It was 
agreed-that the minor will ‘withdraw Lis 

(1) 2 Lah. 114; 61 Ind. Cas: 628; A I.R 1921-Lah. 34; 
3:Lah.cL J 349, 
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application for leaye to appeal to His 
Majesty in Council and in lieu thereof the 
monthly allewance will be raised to Rs. 600, 
and that in,addition to this Diwan Jai Gopal 
will be paid Rs. 20,000 in‘cash and will 
further. be entitled to receive Rs. 3,000 on 
the oceasion of the marriage of each child. 
By this agreement Diwan Jai Gopal and his 
son and descendants relinquished all rights 
tothe property left by Diwan Raj Kumar 
which they possessed, and undertook to be 
bound by this agreement for all time to 
come. In pursuance of this agreement it 
appears that the minor presenied an appli- 
cation to this Court towithdraw his appli- 
cation for leave to appeal to His Majesty in 
Council and he also produced the agree- 
ment mentioned above incorporating the 
terms of the compromise which was the 
consideration for the withdrawal. The learn- 
ed Judges constituting ihe Division Bench 
scrutinised the terms and came to the con- 
clusion that it wes in the interests of the 
minor appellant that the said compromise 
be effected and on this ground they sanc- 


tioned the withdrawal of the application 


on December 22, 1921. It may be remarked 
that this agreement-has all along been acted 
upon by the parties. 

On October 16, 1933, Diwan Jai Gopal 
was adjudicated an insolvent and the Off- 
cial Receiver proceeded to attach the - 
amount of maintenance recoverable by 
Diwan Jai Gopal under the above agree- 
ment. On behalf of the insolvent an olsjec- 
tion was raised that this maintenance was 
exempt from attachment under s. 28 (5) of 
the Provincial Insolvency Act read with 
s. 60 (1) (n), Civil Prosedure Code. The 
Jnsolvency Judge and the District Judge 
found against him, but on further appeal 
their order wasset aside by Rangi Lal, J. 
Henee this appeal. The sole question that 
falls to be determined in this case is whether 
the maintenance received by Diwan Jai 
Gopalis a right to future maintenance 
which is exempt under the provisions of 
the Civil Procedure Code cr whether this 
maintenance isin the form of an annuity 
and is not immune from attachment. 

Counsel for the Official Receiver contends 
that this maintenance was earned by.Diwan 
Jai Gopalin lieu of the share to which 
he was entitled ingthe property of his de- 
ceased father and is based on the agree- 
ment dated December 17, 1921. He urges 
that a future right of maintenance as con- 
templated by the Civil Procedure Code is 
confined to those cases only where theright 
terminates with the life ‘of the person re- 
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ceiving themaintenance and is not intend- 
ed to cover those cases where the mainte- 
nance Ís received in the shape gf an annuity. 
Persons who are entitled to be maintained 
by the headof the family my receive an 
allowance which may be covered by the 
terms of the Civil Procedure Code, but in 
a case like the present, when a person sur- 
renders his whole estate in lieu of a cash 
receipt and a fixed monthly allowance, the 
money thus received will be treated as a 
sort of commutation of his interest in 
the property. The insolvent, on the other 
hand, has urged that there is a clear indi- 
cation cn the record that this maintenance 
was allowed to him not in lieu of any share 
in the property to which he was found 
entitled but was merely a subsistence al- 
lowance to which any junior member of the 
family, found to be governed by the rule 
of primogeniture, would be ordinarily en- 
titled. He bases his contention on the 
award pronounced by Mr. Atkins where, as 
stated above, it was remarked that Diwen 
Krishan Kishore alone will be entitled to 
the entire properly left by his father and 
ihat the rule of succession in the family 
being thatof primogeniture, Diwan Jai 
Gopal asa junior member of the family 
will be entitled to subsistence allowance 
only. 

The authorities relied on by either side 
do not throw much light on. the matter, 
yet it is possible to deduce certain princi- 
ples oflaw which may govern the present 
case. It isno doubt true that originally 
this maintenance was treated as a mere 
subsistence allowance, but the subsequent 
litigation that took place has in our view 
changed the nature of the previous award. 
The minor sons of Diwan Jai Gopal were 
not prepared to admit that they themsel- 
ves or their father had no interest in the 
family property, and for this purpose, they 
instituted a regular suitin a Civil Court. 
The High Court came to the conclusion that 
the award wasa sorb of family settlement 
arrived at between the adult members of the 
family and so bound the minors also and on 
this ground dismissed their suit. The sur- 
viving minor did not accept this position 
and had actually presented an application 
for leave to appeal to His Majesty in Coun- 
cil claiming that he and his father had 
a sharein the prop®rty and it was this 
dispute that was settled by the agreement 
executed on December 17, 1921. 

By that agreement, as remarked above, 
any aight, title or interest that they posses- 
sed in the property was surrendered by 
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Diwan Jai Gopal and his minor son, and 
it was in lieu of this surrender that he se- 


cured an increase in his allowance as well ' 


as other advantages which have been men- 
tioned above. Had the matter rested with 
the award, the position may have been 
different, but as the affairs stand at present 
it is difficult to hold that the enhanced main- 
tenanée received by Diwan Jai Gopal was 
a mere subsistence allowance and did not 
represent the commuted value of his inter- 
est inethe property. Itis significant that 
the subsistence allowance originally granted 
under the award and subsequently modified 
by the consent of the parties before the 
award was made a Rule of Court was only 
Rs. 120. Under the new agreement this 
allowance was increased to Rs. 600 and this 
excess of Rs. 480 cannot be accounted for 
otherwise than by the fact that Diwan Krishan 
Kishore wanted to secure permanently good 
title in the property unassailable by Diwan 
Jai Gopal or any of his descendants. It 
further implies asort of an admission on 
the part of Diwan Krishan Kishore that his 
brother had some interest in the property 
which he purchased in a way under the 
agreement. In this connection the most 
important authority relied on by Rangi Lal, 
J. is Shiba Prasad Singh v. Prayag Kumari 
(2), but it has no bearing on the case. 
The rule applicable here may be deducible 
from the principles of law enunciated 
there, but it does not help the insolvent 
in the least. Their Lordships of the Privy 
Council held as follows : 

“The right of survivorship is not inconsistent 
with the custom of impartibility and it applies to 
the devolution of an impartibleestate ina Mitak- 
shara joint family. In order to establisn that the 
family has ceased to be joint, it is necessary to 
prove an intention, express or. implied, on the part of 
the junior members to renounce their right of 


succession ; itis not sufficient toshow a separa- 
tion in food and worship merely.” 


_ -It follows, therefore, that the right of 
survivorship will not be available if the 
family has disrupted and that where the 
junior members of the family have ex- 
pressly renounced their right of succession 
as in the present case the incident of 
joint family will not apply. It is not 
clear how the learned Judge of this 
Court came to the conclusion that ths 
authority rendered any assistance ip 
Diwan Jai Gopal. The estate did no} 
retain its character of joint family prop- 


(2) 59 C 1399; 138 Ind. Cas. 861; A I R 1932 P © 216: 
59 T A 331; Ind. Rul. (1932) P C 263; 63 M L J 196:9 
O WN 691; 36 C W N 1046; 56 C LJ 92:36 L W 266 
(1932) M W N 923; (1932) A L J 919; 13 P L T 659. | 
Bom. L R 1567 (P. ©). . , 
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erty and even if Diwan Jai Gopal had 
any right, title orinterestin the family 
‘property prior to the agreement of De- 
cember 17, 1921, it no longer existed 
after the execution of that agreement. In 
` Palikandy Mammad v. C. K. Valia Appa 
(3) the judgment-debtor had been allowed 
an extra allowance payable in monthly 
instalments to enable him to mairftain 
the dignity of his position as a retired 
karnavan of the tarwad. The learned 
Judges considered that the true test to 
be applied in such cases was whether 
the intention of the grantor was to create 
a purely personal right to receive certain 
sum of money in the grantee and con- 
sequently inalienable, or whether his jin- 
tention was to create an interest in 
property, either a fund or an estate which 
should be trealed as alienable property. 
It is obvious that the maintenance payable 
to Diwan Jai Gopal is heritable, and as 
such, it is. assignable. This authority 
therefore will afford no help to the in- 
solvent. 

In Vaidyanatha Sastriar v. Venkata 
Rama (4), the allowance sought to be 
attached was hereditary grant of paddy 
out of the melwaram of certain land 
and it was held that this being so, it was 
attachable. In Madan Lal v. Ambika 
Bakhsh, 63 Ind. Cas. 851 (5}, it was re- 
marked that the right of maintenance con- 
templated by cl. (1) (n) of s. 60 is the 
right of a particular individual to be 
maintained; it is a purely personal right 
and does notinclude an annuity conferred 
by a will, more especially where the al- 
lowance is not personal but heritable. In 
Salamat Hussain v. Luckhi Ram (6), it was 
laid down that the heritable right to re- 
ceive a certain monthly allowance origi- 
nally assigned in lieu of a share of landed 
property is not a mere right to mainten- 
ance or anything else exempted hy the 
proviso to s. 266, Civil Procedure Code 
[now s. 60 (1) (n)] This appears to be 
very near to the present case. 

Io Tara Sundari Devi v. Saruda Charan, 
7 Ind. Ces. 80 (7), the maintenance in- 
tended to be attached was the monthly 
allewance allowed to a daughter and it 


was held that her right to receive the - 


monthly allowance was not liable to be 


(3) 40.M 302; 34 Ind. Oas. 381; AIR 1917 Mad. 79; 
30 MLJ 361. 

4) 30 M279; 17M L J 373. 

B 63 Ind. Gas. 851; A I R 1921 Oudh 164; 24 OCG 
250. 

(6) 10 C 521. ` $ 

ti 7 Ind. Cag, 80. 
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attached, being a purely perSonal right 
to future maintenance: 

In Sunder Bibi v. Rajender Narain (8), 
under a family arrangement between two 
brothers, the” younger brother was given 
certain villages in lieu of maintenance. 
The grantee was to enjoy the income of 


the villages during his life, without power ` 


of transfer, and at the elder brother's 
death he was to become the full owner. 
It was held bya Bench of the Allahabad 


. 


High Court that such property was not” 


exempt from process in execution against 
the life-tenant. It will be obvious theres 
fore that the true test to lay down in 
these cases is whether the right of main- 
tenance intended to be attached is a 


purely personal right not heritable and, 


not assignable, or it is an alienable and 
heritable right which takes the shape of 
an annuity or has been’ granted in lieu 
of a share in an estate. If it is the 
former, it will be protected under the 


provisions of the Civil Procedure Code, ' 


bub if it is the latter, it will not be ex- 
empt from attachment. The terms of the 
agreement, dated December 17, 1921, make 
it abundantly clear that the allowance 
granted to Diwan Jai Gopal was to con- 
tinue in his family from generation to 
generation. It is also clear, as discussed 
above, that it was granted to him at the 
time when his minor son was putting 
forward a claim to a share in the prop- 
erty and that in lieu of this mainten- 
ance and certain other advantages, both 
father and son renounced their right in 


the estate itself. On the proposition of law : 


deducible from the authorities cited above, 


it cannot but be held that the mainten-- 


ange allowance payable to Diwan Jai 
Gopal is not amere right to future main- 
tenancg as contemplated by s. 60 and is 


_ therefore not immune from attachment. 


In these circumstences we accept the 
appeal, set aside the order of the learned 
Judge of this Court and restore that of 
the Insolvency Judge. The appellant will 
get his costs before us. 

N. Appeal accepted. 


(8) 43 A 617; 63 Ind. Cas. 18]; AIR 1921 All. 120; 
ISA L J 648. 
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_ MADRAS HIGH COURT 
Civil Revision Petitions Nos. 594 
* and 658 of 1933 | 
December 9, 1935 
VARADADHARIAR AND BURN, JJ. 

Tar SECRETARY or STATE ror 
INDIA ın COUNCIL—Rezsronpent No. 1 
— PETITIONER 

$ versus 
SIVASANKARAM PILLAI—Petrrtonzr—* 

RESPONDENT 

Madras Local Boards Act (V of 1884), s. 213, Sch. 
IV, r. 28—Local Board allowing profession tax 
appeal filed out of time—Surcharge certificate 
against President of Board for loss caused thereby 
—Validity—Petition to set aside surcharge certificate 
—Collector, whether necessary party. 

The act of hearing appeals against levy of pro- 
fession tax and reducing the tax isan act of the 
Municipal Board as a corporate body and not an 
act of the President in his individual capacity or 
even inhis capacity as President and, therefore, a 
surcharge certificate cannot be issued against the 
President ofa Taluk Board in respect of alleged 
less of revenue to the Local Board consequent upon 
the allowance of profession tax appeals filed out of 
time 

Under the Madras Local Board rules as they 
stand it is not improper to implead the Collector as 
respondent to a petition to set aside surcharge 
certificates issued by the Examiner of Local Fund 
Accounts. 

C. R.P. unders.115 of Act V of 1908, 
praying the High Court to revise the order 
of the Court of the District Judge, Anantapur, 
dated January 4, 1938, and made in O. P. 
No. 5 of 1929. 

The Government Pleader, for the Appel- 
lant in CO. R. P. No. 594 and for the Res- 
pondenis in C. R.P. No. 658. 

Mr. S. Ranganatho. Aiyar, for the Respond- 


entsin C. R. P. No. 594 and for the 
Appellant in ©. R. P.No. 658. 
Judgment.—These revision petitions 


arise out of proceedings taken in the Dis- 
trict Court of Anantapur to set aside cer- 
tain surcharge certificates issued by the 
Examiner of Local Fund Accounts against 
one Sivasankaram Pillai who was for some 
years the President of. the Taluk 
Board of Penukonda. The lower Court 
has set aside the surcharge certificate in 
respect of some of the items complained 
against but confirmed it so far es certifi- 
cate Ex. E was concerned. Civil Re- 
vision Petition No. 658 has been preferred 
against this portion of the lower Court's 
judgment. Civil Revision Petition Nu. 
594 has-been filed by thé? Government and 
it raises a general question of principle 
as to the propriety of impleading the 
Government as a party to proceedings aris- 
ing out of surcharge certificates. 

Dealing first withC.R. P. No. 658, the 


ki 


certificate in question was issued in respect 
of a sum of Rs. 53-12-0 being the diminution 
of revenue to the Local Board consequent - 
upon the allowance of profession tax ap- 
pealsin ten cases. It would appear that ` 
these appeals were filed out of time but 
nevertheless the Board considered the ap- 
peals and reduced the tax. On behalf of > 
the petitioner it seems to have been con- - 
tended before the learned District Judge 
that s. 213 of the Local- Boards Act makes 
s. 5 of tHe Indian Limitation Act applic- 
able to such cases and that the Board 
having considered the matter of the delay 
and nevertheless allowed the appsals, there 
was nothing that he could be held liable for. 

The learned District Judge in para. 9 
of his order observes as follows: 

“What Mr. Sivasankaram didhere was merely to 
place all these time-barred appeals before the 
Board for its consideration and orders. The 
question of delay and condonation seems to have 
been perfunctorily passed over: In view of the 
mandatory wording of Sch. IV, s. 28, I hold that 
these appeals were illegally heard and the refunds 
were illegally granted and that the Icss to the 
Taluk Board is the direct result of the negligence 
of Mr. Sivasankaram”, 

On behalf of the Government it has 
been contended that thisis a finding of 
fact or at any. rate this is not a finding 
with which we ought to interfere in revi- 
sion under s. 115 Civil Procedure Code. 
The language of s. 213 does not put it 
beyond doubt whether the principle of 
s.5 of the Limitation Act is or is not ap- 
plicable to appeals which are specifically 
provided for in Sch. IV. It is possible to 
read the provisions enacted in Sch. IV 
as a provision tothe contrary, within the 
meaning of the opening words of s. 213, 
so that the wholeof s. 213 including the 


reference tos. 5 of the Limitation Act will 


be excluded in such cases. But it seems 
to usequally possible to put the other 
interpretation upon the section whereby 
the provision to the contrary will merely 
substitute r. 28 of Sch. IV in place of 


“els. (a) and (b) of s. 213 and not exclude the 


reference in the opening clause ofs, 213 
tos.5o0f the Limitation Act. Whichever 
interpretation may be put upon the section 
it is obvious that the act of hearing appeals 
and reducing the profession tax isan act 
of the Board as a corporate body and not 
an act ofthe President in his individual] 
capacity or even in his capacity ag 
President. It is toomuch to expect any- 
thing like a formal judgment by the Board 
in such cases giving reasons for excusing 
the delay. It may be that the learned 
District Judge is justified in his remark 
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that the question of delay and condonation 
was perfunctorily passed over, “put in law 
the capacity of the President must be kept 
distinct from the capacity of the Board as 
a body and we think that the learned Dist- 
rict Judge omitted to keep this distinction 
clearly before his mind. On this- ground 
we must set aside the surcharge certificate 


even in respect of this item. . 
On the larger questicn raised in the 
Government's revision petition, we are 


unable to say that on the rules as they now 
stand, it was improper lo have impleaded 
the Collector as respondent to the petition. 
We quite agree that prima facie the mat- 
ters dealt with by the Examiner of Local 
Fund Accounts do not concern the public 
revenues of India as such but only the funds 
of the local bodies concerned. We have 
no suffictent information before us as to 
whether the Examiner of Local Fund 
Accounts is paid out of public revenues or 
in the last resort his salary is recovered 
from the Local Boards; but leaving this 
aspect of the matter alone, we are pressed 
by the fact that the resort to Civil Courts 
in such cases is one expressly provided 
for by statutory rules- and it is not an 
ordinary common law suit, we must prima 
facie look tothe rules themselves to indi- 
cate who the proper parties to the pro- 
ceedings are. Clause 7 of the rules pro- 
vides that in default of payment by the 
person against whom a surcharge certi- 
ficate is issued, the money may be recover- 
ed cn an application, by the Collector of 
the District to the Court in the same way 
as an emount decreed by the Court. This 
very nearly puts the Collector in the posi- 
tion of a decree-holder and it will be 
anomalous to hold the Gcvernment not to 
bea proper party to such proceed- 
ings while the rule authorises the Col- 
lector to execute the final order in 
the case. It is possible “no doubt to 
say that as these surcharge certificates 
-are primarily for the benefit of the reve- 
nues of the Local Boards concerned, the 
Local Board ought to be the respondent LO 
such proceedings: but cases have arisen 
and are conceivable where the Local 
“Board itself as a body has approved of a 
enumber of items of expenditure which are 
afterwards taken exception to by the 
Examiner and it will be very embarrassing 
if the Board should be made respondent 
to proceedings arising out of a surcharge 
certificate in such cases. We can only 
throw out these suggestions for the con- 
sideration ofthe. Government with a view 
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to make better provision in the rules them- 
selves in respect of such proceedings. 
For instance, there is a provision to 
s. 173 of ife Madras Estates Land Act that 
the Secretery of State shall, not be made 
a party to proceedings arising out of 
survey and settlement operations under 
the Hstates Land Act. It will be open to 
the Government to introduce some such 
pesition in respect of suits arising out of 
surcharge certificates. It may also be pos- 
sible to provide that the costs incidental 
to such proceedings shall be taken or paid 
out of the funds of the Local Board con- 
cerned: But with the rules as they stand, 
we donot think that itis open to the Court 
to. give guch directions. With these re- 
marks we must dismiss ©. R. P. No. 594 
of 1933. 

There will be no order as to costs in either 
of thesé Civil Revision Petitions. 

A. Petition dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1871 of 1929 
July 2, 1934 
HILTON AND RANGI Lat, JJ. 
MUHAMMAD NAWAZ KHAN—Deranpant 
ee 


MANGA KHAN re e IK Dex T 
—RESPONDENTS 

Custom (Punjab)~—Ancesiral _ property—Awan 
proprietor of Talag gang, Attock District—Whether 
can make unequal distribution amongst sons. 

An unequal distribution amongst sons cannot be 
made by an Awan proprietor of Tallagang, Attock 
District. Khuda Bakhsh v. Ahmad Khan (3) and 
Lal Khan v.Nura (4), followed. Khuda Bakhsh v. 
Wahamali (2), not followed. 

F. C. A. from the decree of the Senior 


eee Campbellpur, dated June 13, 
929, 


ees Nand Lal and Pran Nath Mehta, 
for the Appellant. 

Messrs. Ghulam Mohyuddin and L. M. 
Datia, for the Respondents. 

Hilton, J.—Ranmast Khan, an Awan of 
Lawa in the Tallagang Tabsil of the 
Attock District, made a gift to the de- 
fendant Muhammad Nawaz Khan, his son 
by one wife, of both land and house prop- 
erty. The plaintiffs are four sons of Ran- 
mast Khan by another wife and have 
been given a decree for possession of a 
4-5th ‘share of certain fields measuring 
480 kanals 13 marlas buh of the gifted land, 
on the ground that it was ancestral prop- 
erly of Ranmast Khan and could ‘not be 


gifted by him to one sop so as to make 


e 


1536 
an unequal’ distribution of it between his 
sons. Their suit was dismissed in respect 
of the rest of the land and the* house prop- 
erty on a finding that these were the self- 
acquired properties of Ranmast Khan. 

Both sides have appealed, but the ap- 

- peal of the plaintiffs. has not been pressed 
and I would, therefore, dismiss it, but 
would make no order as to costs. In the 
appeal of the defendant, Dr. Nand Lal 
argued that an Awan proprietor can gift 
his ancestral land and he relied upon 
Nur Khan v. Sarfaraz (1) and Khuda 
Bakhsh v. Wahamali (2). In the former 
authority no decision was given by the 
Court to the effect that an Awan proprietor 
who has sons can make an unequal distri- 
bition between them and the latter authori- 
ty, which was that of a single Judge, was 

‘not followed in Khuda Bakhsh vy. Ahmad 
Khan (8) and Lal Khan v. Nura (4), both 
of which support the view that an un- 
equal distribution amongsttisons cannot be 
made by an Awan proprietor of Tallagang. 
1 see no reason for not accepting these 
decisions, particularly as they accord with 
ihe custom laid down in the riwaj i-am of 
the Tallagang Tahsil. Dr. Nand Lal also 
relied on one instance contained in the 
judgment Ex. D-3, but that does not help 
the appellant, as a perusal of ike judg- 
ment in question shows that it was a case 
of self-acquired property. i 

It was also argued for the. appellant 
_that some’ of. the land which hes been held 
by the trial Judge to be ancestral: is not 
proved to be so. An examination of the 
Special Qanungo’s report on the Revenue 
Records, upon which the trial Judge re- 
lied, shows that felds numbered 89, 90, 
91, 92,93 and 94, the total area of which is 
29 kenals 18 marlas, are not proved to have 
been owned by Muhammad Khan, fater of 
Ranmast Khan in the Settlement of 1880. The 
judgment of the trial Court on this parti- 
cular point is incorrect. These fields should 
_have been excluded from the plaintiffs’ 
decree. [ would accordingly accept the 
appeal of the defendant-appellant to this 
extent that the decree is modified and 


the suit of the plaintiffs is dismissed in . 


respect of fields numbered 89, 90, 91, 92, 
93 and 94, measuring 29 kanals 18 marlas, 


1) 100 P R 1912;16 Ind Cas, 21; 2: ; 
ga A ank a aia 
MOS ib ied Gea 459; 114 PR ig J51 PL 5 
ND e 
Ea 5 ay Cas, 556; ATR 1914 Loh, 
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I would leste the parties to bear their own 
costs of the defendant's appeal in this Court. 
Rangi Lai, J.—I agree. 


N. Appeal partly accepted. 





. CALCUTTA HIGH COURT 
Appeal from Appellate Decrees 
Nos. 1326 and 1327 of 1932 

. January 18, 1935 
Nasim Att, J. 

His Hieunrss MAHARAJA BIR 
BIKRAM KISHORE MANIKYA 
BAHADUR—P.antire—APPELLANT 

Versus i 
CHAIRMAN, MUNICIPALITY, COMILLA 
AND OTHERS—RESPONDENTS 

Grant—Resumption—Grant of land for public 
road—Nothing to show the extent of dedication— 
No finding that land was not required for public 
use—Finding, that they were required for comfort- 
able use of public—Held, grant was of user for 
purposes of roads and continued till used as roads 
—Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Public right—Suit against Municipality for removal 
of obstruction—Public equally affected as plaint- 
iff—Plaintiff not suffering any special damage— 
Suit must be in representative capacity-~Bengal 
Municipal Act (III of 1884), ss, 30, 31—Roads in 
dispute not private roads, whether vest absolutely in 
Municipality. , 

A grant of land was made for purposes of public 
roads. A suit for resumption was fled by the 
grantor. It was not found that the disputed lands 
were no longer required. for the use of the public, 
or that they had become useless so far as the 
public was concerned. On the otherhand, it was 


“found by the lower Appellate Court that the lands 


in suit were required for the free and comfortable 
use of the pedestrian passers-by. There was also 
nothing to show that the dedication was of entire 
proprietory right nor was there any document 
showing the extent of the grant: 

Held, that the grant of dedication was of the 
user of the lands for tke purpose of roads and the 
grant of dedication was to remain in force cnly 
so long as the propeity continued to be used as public 
roads; [p. 11], col. 1.] 

Held, also, that it could not be said that the 
use for which the grant was made had become im- 
possible of execution or the object of the use had 
failed. Consequently, there was no such abandon« 
ment of tne user in consequence of which the 
rights of the public therein had failed and a re- 
version had taken place. The plaintiff, therefore, was 
not entitled to resume possession of the lands. [p, 
112, col. 2.] 

Where a plaintiff brings a suit agajnst a Muni» 
cipal Committee fur removal of an obstruction on, 
the public road, by which the public is equally 
affected as the plaintif and he has not suffered 
any special damage, he being one of the numerous 
persons aifected by the obstruction and having 
same interest in the matter. The proper course for 
him is to bring a representative suit in conformity 
with the provisions of O.I, r. 8 of the Civil Pro- 
cedure Code. Batiram*v. Sibram (10) and Kumara« 


velu Chettiar v. Ramaswami Aiyar (1)), followed, 
[p. 113, col. 1] i < 4 ; 


`of the 


. for the use of the public, 
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Where the roads in dispute are mt private roads, 
they vest absolutely in the Municipality. Chairman 
Howrah Municipality v. Khetra Krishna 
Mittar (4), Kumud Bundho Das Gupta v. Kishori 
Lal Goswami (5) and Municipal Commissioners of 
Howra v. Horidas Datta (6), followed. [p. 112, col. 1.] 

A. against the decree of the Subordinate 
Judge, Second Court, Tippera (at -Comilla), 
deted February 29, 1932, confirming the 
decrees of the Munsif, Fourth Court, 
Comilla, dated December 23, 1930. 

Messrs. Jogesh Ch. Roy, Birendra Chandra 
Das and Santimoy Majumdar, fòr the Ap- 
pellant. f 

Mr. Upendra K. Roy, for the Respond- 
ents. 

Judgment.—These two appeals arise 
out of two suits brought by the Maharaja 
of Hill Tippera against the Comilla Muni- 
cipality and the lessees from the said 
Municipality. The case of the plaintif 
briefly stated is as follows:— 


- The predecessor-in-interest of the plaint- 


iff madea grant of certain lands included 
in his zemindary for construction of roads 
reserving the 
right to resume them when they would 
be no longer required for purposes of road. 
Roads were thereafter constructed on those 
lands and were being used by the public. 
Recently the defendant No. l, ie, the 
Chairman and the Commissioners of the 
Comilla Municipality within which the 


roads are situated let out portions of the 


side slopes of these roads to the other 
defendants for the construction of certain 
huts. Plaintiff is, therefore, entitled to re- 
sume possession of these lands; plaintiff is 
also.a rate-payer of the Municipality. In 
addition to the damage sustained by him 
along with other rate-payers on account 
of the obstruction caused by the lessees, 
‘plaintiff has also suffered a special damage 
as his right of reversion has been inter- 
fered with. Plaintiff is, therefore, entitl- 
-ed in the alternative to have an order 
from the Court for removal of the obstruc- 
tion and for restoration ofthe lands to 
their former condition for the purposes 
of the roads. The defence of the contesting 
-defendants in substance was that the 


„plaintiff had no right of reversion, that the 


acts of the Municipality had not in any 
“way affected the comfortable user of the 
roads and that plaintiff had suffered no 
‘special damage. The defendants further 
pleaded that plaintiff's alternative claim in 
his capacity as a Yate-payer was not 
maintainable in the present form. The 
‘trial Cours dismissed the plaintiff's suit. 
‘Qn appeal the learned Judge has come to 
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the following findings:—(1} “that the roads 
are within the zemindary of the plaint- 
iff; (2) that an implied grant of the 
sites of the roads by „the plamtif's 
predecessor for construction of roads 
thereon for the use of the public could 
be inferred from immemorial user; 
(3) that there was no evidence to prove 
that a right of reversion was reserved ‘at 

e time of the grant upon any condition; 
(4) that even ifthe grant was not abso- 
lute but conditional, the conditions are 
unknown; (5) that under s. 30 of the Bengal 
Municipal Actof 1884 as amended by 
Act IV of 1894 the roads including their 
sub-soil vested in the Municipality and 
ceased to be private property of the 
plaintiff; (6) that the object of the grant was 
not frustrated by the acts of Municipality 
complained of; (7) that free end com- 


. fortable movements of the pedestrian pass- 


ers-by have toa considerable extent been 
impaired by the erection of huts in the 
subject-matter of Suit 
No. 10] and there is an apprehension of 
such impairment in case houses are erected 
on the slope in dispute in the other suit; 
(8) that plaintiff having no right of reversion 
Suffered no special damage and consequent- 
ly the suits are not maintainable as the pro- 
vision of QO. I, r. 8, have not been complied 
with. The learned Judge accordingly con- 
firmed the decree of the trial Court and 


‘dismissed the suit. 


gence the present appeal by the plaint- 
iff. 

The first point raised by the ‘learned 
Advocate forthe appellant is that the 
plaintiff being the owner of the lands and 
the defendants’ claim being based ont an 
implied grant made by the plaintiff's pre- 
decassor inferred from immemorial user, in 
the absence of any evidence to show the 
extent of the grant the Courts below should 
have held that plaintiff's predecessor re- 
tained the right of resuming thelands 
when they would be no longer required for 
the purpose ofthe grant. It is argued by 
the learned Advocate that the implied 
grant or dedication in this case was not 
of the -entire propfietory . interest in the 
land but merely of the user therefor, In 
cases where the dedication is not express, 
but merely implied, and consequently 
there isnodeed definifig the extent of the 
tights created by the dedication a ques- 
tion may ariseas to whether the qedica- 
tion is of the entire owneyship in the land 
or merely of the right of user, because ag 


- 
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observed ipeGrogan v. Hayward (|) and 
‘Bushnell v. Scott (2) a dedication is a 
devotion to public users, either of the land 
itself or of the easement init, by any un- 
equivocal aet of the owner® of the fee 
manifesting such clear intention. An 
owner may appropriate land to public use 
and yet retain in himself all such rights in 
the soil as are compatible with the full 
“exercise and enjoyment ofthe public tse, 
‘to which the property is devoted. It is 
not essential to constitute a valid dedica- 
tion that the legal title should pass from 
-the owner: New Orleans v. United States (3), 
per Mookerjee, J.,in the case of Chairman 
of the Howrah Municipality v. Khetra 
Krishna Mitter (4) at page 1297*. In the 
cases before me there is nothing to show 
that the dedication by the plaintiff 
was of his entire proprietary right in 
the lands. No document has been pro- 
duced to show the extent of the grant, 
Apparently none existed. Iam, therefore, 
inclined to think that the grant of dedica- 
tion in this case was of the user of the lands 
for the -purpose of roads and the grant or 
dedication was toremain in force only so 
long as the property continued to be used 
:as public roads. 

‘he second point raised on behalf of the 
appellant is that plaintifi’s right of reversion 
in the land being private property, ~did not 
vest in the Municipality under s; 30° of the 
Bengal Municipal Act. The contention is 
that the grant not being an absolute grant, 
4. e.a grant ownership in the land, the 
lands in dispute-are private properties with- 
in themeaning of s. 30 of the Bengal 
Municipal Act and consequently are not 
vested in the Municipality. It has been 
-found in this case that the disputed lands 
are parts of roads and the roads of which 
they are parts are roads within the mean- 
ing of the Act. Before the amendment of 
the Actin 1894 the term “road” compris- 
ed only the surface of the road and not 
the sub-soil. In 1893 the Legislature amend- 
ed the section by inserting the words 
“including the sub-soil and all” in the first 
line of s, 30. In view of the introduction 
of the words “and all” in s. 30, Cox, J., in 
the case of Chairman of the Santipur Muni- 
cipality v. Kishori Lal Goswami, 9 Ind. 
Cas. 562(5), held that the wordsin tLe 
parenthesis 7. e., “not béing private property 

(1) (1880) 4 Fed Rep 161. 

. (2) (1867) 94 Am Dec 595. 

(3) (1836) 10 Peters 662 at p, 772. 

(4) 33 O 1290 at p. 1997. 
| (8) 9 Ifd. Cas, 562. 

“Page of 33 Ual,—[ Id] 





ca 


BİR BIKRAM KISHOKE V. CHAIRMAN, MUNICIPALITY, GomtLLA (CAL) 


‘the words in the parenthesis 


111 


and not being maintained by Government 


or at public expense” were intended after: 


the amendment to refer only_ to bridges, 


tanks, etc., and not to roads. The learned i 


Judge in ihat case observed as follows : 

“In 1894 the words ‘including the soil were added 
and itthen became necessary to decide whether the 
sub-soil of roads which had not up till then been 
included in the scope of the Act should in the case of 
private property vestin the Commissioners (or not. 
The express insertion of the words ‘and all’ is an 
indication that the Legislature intended that the sub- 
soil should follow the surface, and should cease to be 


„private property as the surface had already ceased 


under the original Act before amendment. In any 
case asthe words at present run they must gramati- 
cally be considered in the sense contended for by the 
appellant. It istrue that it is difficult, if not im- 
possible, to reconcile this construction with s, 31. 
But this difficulty may be duetoa slip in drafting 
and need not compel me to construe s. 39 otherwise 
than in the ordinary grammaticalway. If, therefore, 
the landsin suit area roadas definedin the Act, 
they must, I think, vest in the Municipality under 


s. 30.” 
In the case of the Chairman of 
the Howrah Municipality v. Khettra 


Krishna Mitter (4), Mookerjee, J., held 
that the title toa certain burning ground 
did not vest in the Municipality under 
s. 30. While discussing the question whe- 
ther the words “not being private property 
and not maintained by Government or at 
public expense” should be taken collective- 
ly or distributively, the learned Judge ob- 
served as follows: 

“In my opinion the phrases connected by the cons 
junction ‘and’ must be taken distributively and not 
collectively. The section clearly means that all 
roads, ete., shali vest in the Commissioners but roads, 
ete., being private property shall not vest and roads, 
etc, maintained by Government or at public expense 
shall also not vest. The intention of the Legislature 
appears to have been motto vest in the Commis- 
sioners such roads, ete., as are either private property 
or are maintained hy the Government or atthe pub: 
lic expense,” . 

In that case the question as to whether 
refer only to 
bridges or tanks, etc. or to roads also 
was not distinctly raised or decided. In 
the case of the Chairman of the Municipal 
Commissioners of Howrah v. Haridas Datta 
(6), Fletcher, J., while discussing the effect 
of s. 30: s 

“The first question is ‘Is this pathway vested 
inthe Municipality under s. 30 of the Bengal Muni- 
cipal Act?” That depends upon the g¢onstructioif 
of the section. The section has been amended by, 
recent legislation and it is argued that by ieason of 
that amendment the Statute operates to vestall roads 
whether private or not, within the limits of the 
Municipality. That view issupportedby two un- 
reported decisions of a Single Judge of this 
Court. On the other hand in a considered judg. 
ment of Mr. Justice Mookerjee in the case of the 
Charman. of the Howrah Municipality v.  Khetra 

3) 200 W N 613; 33 Ind, Qas. 271; 43 C 180 at p, 
134, 
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Mohan Mitter (4) the learned’ Judge has put what 

to my mind is the only possible construction of s. 30. 

I agrees with the learned Judge in the view he has 

expressed there as to the meaning of .the section. 

Any other view, I think, is altogether outside the 
~ range of argument.” 


Fletcher, J., it appears simply followed 
the observation of Mcokerji, J, in the case 
cited above. The case of Nuddea Mills 
Co. v. Sidheswar Chatterjee (7), dees not 
throw much light on the point under discus- 
sion. 

It cannot be disputed that before the 
Amending Act of 1894 the surface of all 
roads over which the public had a. right 

` of way vested in the Municipality. The 
. proprietary right, i. e., the right in the sup- 
. soil, however, remained with the owner. 
Private pathways are not roads within 
the meaning of the Municipal Act, inas- 
much as the public have no right of way 
over them. Therefore, they do not vest 
in the Municipality. Roads which have 
been constructed on lands either acquired 
“by the Municipality under the Land Acqui- 
sition Act or by private purchase could 
-not have been in the contemplation of the 
legislature when the word “sub-soil” was 
inserted in the section by the Amending 
“Act of 1894, as the sub-soil had already 
vested in the Municipalities. The intention 
-of the Legislature in 189, therefore, must 
have been to vest absolutely those roads 
in the Municipality, the surface of which, 
“only vested in it but the sub-soil remained 
private property before the amendment, 
otherwise it is difficult to conceive - any 
other kindof road for whith the Legis- 
lature was making provision. This view 
“gets support from the insertion of the 
words “and all” andthe grammatical con- 
struction of the section after the amend- 
ment, for in, that case the words “private” 
property would not refer 10 roads. If, 
however, the words, “private property" be 
taken to refer to roads as well only 
private roads or pathways would be exempt- 
ed. The reads in dispute, in the present 
suits not being private roads vested absolute- 
ly in the Municipality and the plaintiff 
cannot, therefore, claim any. right of 
_reversion. Section, 31 evidently contem- 
*plates private roads the surface of which 
e did not vest in the Municipality under 
s. 30 of the Act before the amendment of 
1894. Again the grant or dedication was 
for the use of the public. It has not been 
.found that the disputed lands are no 
longer required for the use of the public, 


(7) 56 O 280; 115 Ind, Gas.e515; AIR 1929 Gal, 33; 
2.0 W N 1055, l 
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or that they have become usgless so far 
as the publicis concerned. On the other 
hand, it has been found by the. lower 
Appellate Court that the lands in suit are 
required for the free and cqamfortable use 
of the pedestrian passers-by. It cannot 
be said, therefore, that the use for. which 
the grant was made has become impossible 
of execution or ‘the’ object of the use has 
failed. It cannot be said in view of thé 
facts found in the case that there has 
been such abandonment of the user in 
Consequence of which the rights of the 
public therein have failed and a reversion 
has taken place. In the events that have 
happened in the case the grant cannot be 
said to have spent its force. Plaintiff, 
therefore, is not entitled to resume posses- 
sion of the lands in suit. 


The next contention of the learned 


Advocates is that in any view of the case 


the roads being public roads plaintiff is 
suits to remove tha 
obstructions even if the special damage 
pleaded by him is not established. The 
obvious answer to this argument is that 
in that case he would be hit bys. 91 of 
the Civil Procedure Code as the acts com- 
mitted by the defendants amount to public 
nuisance. The learned Advccate for, the 
appellant relying on the decisions in the 
cases of Manzur Hasan v. Mohammad 
Zaman (8), and Mandakini Debi v. Basanta 


‘Kumar Debi (9), argued that plaintiff was 


entitled tosue for the removal of the obstruc- 
tion in these suitsin their present forms. 
In the first case in which the Shiahs 
prayed for a declaration of iheir right to 
go in procession in Matam on a public 
road and for perpetual injunction against 
the Sunnis interfering with them, Lord 
Dunedin observed that special damage 
other than the obstruction of the procession 
was*not needed. The facts cf the. second 


_case show that the plaintiff in ihat suit was 


put to much inconvenience es no large 
articles could be brovght into her house 
along public road which was the only 
means of entry into her house on account 
of the narrowing down of the passage by 
the defendant by the erection of a, wall 
and privy. In view of these facts Jack, J. 
relying on the aforesaid observations of 
‘Lord Dunedin in Manzur Hasan's case (8), 
held that no special damage was required 

(8) 521A 61; 86 Ind, Cas. 236; A I R 1925 P-C 36; 
48M LJ 23; 21 LW 239;6P LT 115,23 A L J 179; >- 
27 Bom. L R170; 2 OW N53, LR6 AP O34; 29 0 
W N 486; 47 A151; 3 Pat. L R 300 (P. 0). . 

(9) 60 © 1003; 147 Ind. Cas 811; A I R.193XCal, 884; 
6 RO-364, ai sa 
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further than the pleintiffs’ inability to carry 
large articles into her house owing to 
obstructions. The plaintiff in the present 
suit being ote of the membérs of ihe 
public is equally affected by the obstruc- 
tion with the other members of the public. 
He has suffered no special damage. His 
claim is not in respect of a wrong to him 
individually. He is one of the numerotis 
persons affected by the obstruction and, 


therefore, having same interest in the 
matter. Consequently the proper course 
for him was to bring a representative 


suit in conformity with the provisions of 
O. I, r. 8 of the Civil Procedure Code. See 
Baliram v. Sibram (10), and Kumaravelu 
Chettiar v, Ramaswami Aiyar (11). 
| Plaintiff, therefore, in the present suits 
is not entitled to any relief. The appeals 
are, therefore, dismissed with costs. 
Appeals dismissed. 
Oas. 405. 

all) 370 W N 853; 143 Ind. Cas. 665; Ind, Rul. 
(1933) P0176; 56 CL J 528; (1933) M W N 758; 65 
ML J 87; 38 LW 16; (1933) AL J 762; AI R 1933 
(pay 35 Bom. L R 827; 56 M 657; 60 IA 278 
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LAHORE HIGH COURT 
Second Civil Appeal No! 1890 of 1931 
4 October 16, 1935 
_ Barpg AND Currin, JJ. 
AMIR HUSSAIN SHAH AND ANOTIER— 
PLAINTIFFS—APPELLANTS 


versus 
GHULAM BAQIR SHAH AND OTHERS— 
DETENDANTS—RESPONDENT3 
Custom (Punjab)—Will—Miscellaneous Mussal- 
man tribes of Shahpur District including Sayyeds 


—Property, if can be devised by will in favour of 
daughter's sons. 

Among the miscellaneous Mussalman tribes of the 
saa District in maleh Sayyeds are to be inctuded 
there is no general power of devising propert r 
will in favour of daughter's sons. POPE PE 


S. C. A. from the decree of the District 
Judge, Shahpur, dated July 8, 1931. 

Mr. Ram Chand Manchanda, for the Ap- 
|. pellants. ; 

Mr. L.M. Datta, for the Respondents. 

Currie, J.—The facts leading to this 
second appeal may be briefly stated: One 
-Mardan Shah made a gift of part of his 
land in 1909 to his daughters sons, and 
subsequently, on Februfry 14, 1910, execut- 
ed two wills in theirgfavour bequeathing to 
them his entireland after the death of his 
-son's widow. The collaterals sued to con- 
test tle gift and obtained a decree in 
August 1913. Abeuttive months after the 
death of Musammat Jind Waddi the daugh- 


` 163—=15 & 16 


> 


- AMIR HUSSAIN SHAH V. GHULAM BAQIR SHAH (LAH) 
A e 


113 
ters sonsof Mardan Shah brought the 
present suit fora declaration that they 
were entitled to ihe entire properly of Mar- 
dan Shah on the basis of the wills. Their 
suit was dismissed and the appeal was also 
dismissed. The only point to be decided in 
this appeal is the question whether a Sayyed 
of the'Shahpur District can dispose of his 
ancestral property by will. In Wilson's 
Customary Law of the Shahpur District the 
question of wills is dealt with in s. 8 at 
p. 63. All tribes answered that a proprietor 
could make a disposition of his property to 
take effect after his death but it must be 
made before trustworthy witnesses, and 
should, if possible, be in writing. Mr. 
Wilson noted that the custom of making 
wills was an entirely new one and ‘contrary 
to the whole spirit of the tribal custom. In 
answer to question No. 2 all tribes stated 
that so far asthe power of bequest existed, 
it was subject to numerous limitations and 
in no case exceeded the power of gift. We 
have therefore to refer tos. 10 which deals 
with the powers as to gifts. The answer to 
question No. 11 is given in considerable de- 
tails and in the case of miscellaneous Mussal« 
mans among whom Sayyeds would be includ- 
ed, the answer is to the effect that a father 
whether having sons or not, can make to a 
daughter or sistera gift of part of his 
immovable property, not exceeding the 
share that would goto her by inheritance 
according to the Muhammadan Law, but he 
cannot, without the consent of the agnates, 
makea gift to such relative ofa larger 
share than this or of any part ofthe im- 
movable property toa daughters son, or 
son-in-law. This answer is entirely opposed. 
to the appellant's claim. Counsel, however, 
argues that the answer to question No. 12is 
in his favour asin that question miscel- 
laneous tribes and Awans stated that a pro- 
prietor having no son or son's son, can, 
without the consent of the agnate heirs, 
make a gift of immovable property, an- 
cestral or acquired, to persons not related 
to him. The answer to that question, how- 
ever, deals with the general proposition while. 
we are concerned with the case of a 
daughter's son which is dealt with? 
clearly and in detail in the answer toe 
question No. 11. 

The riwaj-i-am is, therefore, in my opi- 
nion definitely opposed to the claim of the 
appellant, and the question is whether there 
is any evidence to rebut that presumption. 
As regards the orale evidence reference was 
made to P. Ws. Nos. 6, 7, 8, 9 and 10.. Their 
evidence is really of no value. The only 
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helpful instances which they mention are 


instances which are still liable to be chal- 


lenged in the Courts. While putting for- 
ward instances cf gifts to dauguters, none 
of: these witnesses are acquainted with any 
giftin favour of a daughter's son. Apart 
from this evidence, Mr. Manchanda has 
referred to certain decided cases with 
which I will deal seriatim. In Ali Mohamed 
v. Dulla (1), the parties were Awans and a 
will in favour ofa daughter’s son was up- 
held, the learned Judges quoting with ap- 
proval Sir William Rattigan’s remark : 

“The Customary Law ordinarily recognises no 
distinction between the power of making verbal 


or written transfer of property inter vivos. Nor, 
semble, where an unrestricted power of transfer 


‘iss recognised to exist, between a transfer inter vivos 


and one to take effect after death.” 

In Bahaduri v. Qadu (2), a gift to a non- 
relative among Harrels was upheld on 
the strength of the answer to question No. 
12 in the absence of any instances. In Sher 
Mohamed Khan v. Dost Mohamed Khan 
(3), a sale among Tiwanas was upheld on 
the ground that unrestricted power of alie- 
nation was mentioned ,in the wajib-ul-urz 
of three Tiwana villages.In Ghulam Ali 
v Inayat: Ali (4), in a very brief judg- 
ment a gift bya Bhatti (Nangiana) Rajput 
in favour of persons whom he alleged to be 
sons was upheld though the donees were 
held to-have failed to disprove that relation- 
ship.. In Aliv. Ziada (5), a mortgage 
executed by a Vains proprietor was upheld 


‘on the ground that as,in view of the ans- 


wer to question No. 12, a proprietor among 
the miscellaneous Mussalman tribes had the 


= power to makea gift he therefore. had the 


power to make a mortgage. In addition in that 
case the wajib-ul-arz of the village showed 
that all the proprietors had unrestricted 
powers of alienation. From the aboveit will 
be seen that the only instance dealing with a 
willis that discussed in Ali Mohamed vy. 


` Dulla (1). That case related not to Sayyeds 


but to Awans, a tribe who have exceptional- 
ly wide powers of alienation. In my opin- 
ion that instance cannot be held to apply to 
Sayyeds, especially as in the answer to ques- 
tion No. 11, s. 10, miscellaneous Mussalman 
tribes gave an answer different to that given 
by the Awans. Apart from the cases cited, 
the only other documentary evidence is the 


(1) 26 P R 1901; 65 F L R1901. 
oe 1921 Lah. 210; 60 Ind. Cas, 526; 3 Lah, 


(3) A I R 1925 Lah. 231; 78 Ind, Cas, 451. 
(4) 34 P LR 293; 141 Ind. Cas, 389; A IR 1933 
Tal 158; aa. kul (1833) Lahe 115, - 
ab, , 158 Ind. Cag. 412; Al R 
208; 37 P L R97, E an 
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‘wajib-ul-arz of 1858 (Ex. D-3),"ih which it 
is stated that : < 5 

“Pichhlags and the sons of an unwedded wife 
donot gela share, nor can a daughter get her 
fatner’s propert}?, Ife proprietor gives a part or 
whole of his land tə his daughter or | adopted 
son in his lifetime by means of a sanad and puts 
her or him in possession, she or he will certainly 
getit. If a daughter does not want to marry 
she will come into possession of her father's, 
progerty. When she marries, her father's collaterals 
will perform her marriage. Then she will 
cease to have any concern with the property: 
the persons performing her marriage shall 
own it.” s 

This document shows ihat there were res- 
trictions on the gift toa daughler and no 
mention whatever js made of gifts to 
daughter's sons. To sum up, in my opinion, 
there is nothing to rebut the presumption 
raised by the answer detailing the restric- 
tions on gifts given in answer No. 11, s. 10, 
which must be held to apply to wills in lieu 
of the answer given to question No. 2, s. 8. 
Those sections read together clearly show 
that, among the miscellaneous Mussalman | 
tribes of the Shahpur District, there isno ` 
general power of devising property by will 
in favour of daughter’s sons. In my opi- 
nion the appeal was rightly dismissed by 
the learned District Judge and I would dis- 
miss the present appeal with costs. 

Bhide, J.—I agree. 

N. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1232 of 1934 
- June 19, 1935 
JAI LAL AND SALE, JJ. ; 
PUNJAB NATIONAL BANK, Lop., 
LAHORE— PLAINTIF? ~ APPELLANT 
VETSUS 
JAGDISH SAHAI AND OTSERS—DEFENDANTS 
s —RESPONDENTS. 

Hindu Law—Debts incurred by manager of joint 
business—Adult co-parceners operating on account 
and participating in business—Personal liability— 
Partition—Sons, if can enforce partition of joint 
family property in father's lifetime, in the Punjab 
—Transfer of Property Act (IV of 1882), s. Ti— 
Whether exhaustive—Rules of procedure under Act, 
if apply to the Punjab—Subrogation, right of— 
Oral agreement, if suffictent to confer right on 
lender. 

The rule of the Hindu Law that under certain 
circumstances the adult co-parceners are liable only - 
to the extent of their ri mek in the joint family 
property for the debts incurred by the manager of 
the joint Hindu family business, has no application 
to a case where the adult co-parceners by their 
conduct in operating upon the account and by par- 
ticipating inthe business of the firm hava made 
themselves liable as contracting parties, Wicial 
Assignee of Madras v. Palaniagpa Chetty (2), re~ 
lied on. 


< 
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In the Punjalf during the life-time of his father 
a son isnot entitled to enforce partition of joint 
family property. 

The provisions in the Transfer of Property Act of 
1882 in regard to subrogation were not, exhaustive 
and though the principles of the Acthave been 
applied to the Punjab as based on justice, equity 
and good conscience, the rules of procedure have 
not been so applied. Inthe Punjab, an oral agree- 
ment is sufficient to confer a right of subrogation 
on ‘the lender. 


F. ©. A. from preliminary decree of 
the Senior Sub-Judge, Rawalpindi, dated 
April 11, 1934. 

Messrs. Badri Das and Har Gopal, for 
the Appellant. . 

Messrs. Ram Lal Anand I, R. C. Soni, 
H. L. Bhagat and Achhru Ram, for the 
Respondents. 


Jai Lal, J—The undisputed facts are 
that on February 9, 1914, Rai Sahib Lala 
Gobind Ram as managing proprietor of 
N. D. Hari Ram and Sons of Rawalpindi, 
mortgaged a number of items of movable 
and immovable property in favour of the 
Punjab National Bank, Limited, to secure 
the repayment of three lacs of rupees 
which he had borrowed from the Bank, 
There were two mor.gages, one for 1,25,000 
by deposit of title deeds and the other was 
for Rs. 1,7,000 by means of a registered 
deed. A portion of the property in dispute 
in the present litigation was mortgaged 
by one and the rest by the other of these 
two transactions. N. D. Hari Ram and 
Sons is a joint family trading concern. It 
carries on ancestral business. It consisted 
of Rai Sahib Lala Gobind Ram and his 
five sons, Jagdish Sahai, Narpat Rai, 
Narindra Nath, Dev Raj and Lakhpat Rai, 
the last of whom was a minor, and Rai 
Sahib Lala Gobind Ram was the karta 
of the family and described himself ag? 
the managing proprietor of the firm. The 
balance due on these mortgages was paid 
to the Bank by the firm in 1919. ‘Lhis 
balance at the time of payment was 
Rs. 1,914,000 and was borrowed from tLe 
Bank of Northern India, Limited, Rawal- 
pindi. The amount was paid to the Punjab 
National Bank, Limited, by the representa- 
tive of the Bank of Northern India, 
Limited, Rawalpindi, who was accompained 
by the mortgagor. It was paid by the 
Bank of Northern India, Limited, on the 
authority of a letter which is printed at 
p. 100, Vol. 2, of the printed paper book 
and is dated Octobér 9, 1919. It is ad- 
dressed to the Manager ofthe Punjab Na- 
tional Yank, Limited, Rawalpindi, and is as 
folluws : ees 
“Pear Sir,-We have authorized the Manager, the 
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Bank of Northern India, to pay up our joint loan 
with you. So kindly receive the amounts due 
separately both from Lalas Radha Kishan and 
Dholan Shah and Lalas Gobind Ram and Mukand - 
Ram, late partners in the firm of N. D. Hari Ram 
and Bros., and hand over all the documents, title 
deeds, pro-notes and mortgage deeds duly discharged 
to the said Manager of the Bank of Northern India 
and oblige.” 


It appears that when the payment was 
made to the Punjab National Bank, Limit- 
ed, the title deeds were not taken by the 
Bank of* Northern India, Limited, but they 
were reburned to the mortgagor who de- 
posited them with the Bank of Northern 
India, Limited, subsequently. In 1921 a 
suit was instituted by the Bank of Nor- 
thern India, Limited, against N. D. Hari 
Ram and Sons for the recovery of the 
amount which the Bank alleged was 
secured on the property now in dispute 
by means of an equitable mortgage by 
‘deposit of title deeds. This suit was com- 
promised and as a result of the com- 
promise, the Bank was declared to be the 
holder of a mortgage on the property in 
dispute. This declaration was given be- 
cause apparently the mortgagor denied 
that a valid mortgage by deposit of title 
deeds had been created in favour of the 
Bank at any time between October 1919 
and 1921. In execution of this decree the 
Bank of Northern India, Limited, attempted 
to sell the property which had been -held 
to he subject to a mortgage in their 
favour. This was in 1929. In the mean- 
time the firm of N. D. Hari Ram and 
Sons commenced dealings with ihe Punjab 
National Bank, Limited, again, and it ap- 
pears that in 1923 they applied for a 
loan. This application is signed by Rai 
Sahib Lala Gobind Ram and one of his 
sons, and it is to be noted that the pro-' 
perty now in dispute is stated in that 
application to be subject to a mortgage 
with the Bank of Northern India, Limited. 
Money was advanced by the Bank to the 
firm in pursuance of this application on 
the security of some property. Subsequently, 
on November 17, 1925, a registered mort- 
gage-deed for Rs. 37,200-7-0, the amount 
due to the Punjab National Bank from 
the firm N. D. Hari Ram and Sons one 
accjunt of the previous transactions, was, 
executed by Rai Sahib Gobind Ram de- 
scribing himself as the managing pro- 
prietor of the firm N. D. Hari Ram and 
Sons. The property in dispute was mort- 
gaged by means of that deed to the Pun- 
jab National Bank. In connection with 
this deed it isto be noted that originally 


_ after, 


-over the 


Wo 


it was 
Sahib 
minor 
owing 


which 
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Gobind Rom for himself and his 
‘son: and by his four major sons, but 
to -some ‘discussion the nature of 
will hare to be adverted to here- 
the names of all the sonsas exe- 
cutants of the deed were scored out and 
deed was altered so asto be executed by 
Rai Sahib Gobind Ram alone 45 pro- 
prietor of the firm. The major sons of Rai 
Sahib Gobind Ram have signed this doeu- 
ment, but it does not appear from the 
document ‘itself whether they signed as 
parties or.as witnesses. It is alleged by 
thém that they signed merely as witnesses. 

‘The Bank of Northern India, Limited, 
went into liquidation snd the liquidators 
attempted to sell the property in dispute 
in: execution of their decree mentioned 
above. Thereupon the Punjab National 
Bank, Limited, instituted this suit for re- 
covery of the money due on their mort- 
gage of November 7, 1925, alleging that 
they held a first mortgage on the property 
in dispute and thatthe Bank or Northern 
India, Limited, in liquidation had nq mort- 
gage on the same as claimed by them. 
Rai Sahib Gobind Ram having died, his 
five sons were impleaded as defendants in 
addition to the Bank of Northern India, 
Limited, in liquidation. In addition to the 


usual prayer for sale of mortgaged pro- 


perty,.a personal decree was claimed against 
the sons of Rai Sahib Gobind Ram. The 
suit was defended by the Bank of Northern 
India, Limited, in liquidation on the ground 
that the lien of this Bank had priority 
plaintiff Bank. The sons of Rai 
Sahib Gobind Ram defended the suit 
principally on the ground that they were 
not personally liable under 
Law.. The trial Judge has held that the 
Bank of Northern India, Limited, in liqui- 
dation has a prior mortgage on the pro- 


„perty in dispute as compared to the Pun- 


jab National Bank, Limited, and that the 
sons of Rai Sahib Gobind Ram are not 
personally liable to discharge the debt due 
to the Punjab National Bank, Limited, but 
that the remedy of the Bank is limited to 
the extent of the joint family property. 
Jt-has been found that Rai Sahib Gobind 
Ram and his five sons constituted a joint 
Hindu-family and that the business of the 
frm, N.D,.>Haii Rem and Sons is owned 


_and carried ‘ou2-by-toat family and that it 


is an ancéstral-business. Rai Sahib Gobind 
Ram, it has *been found, was during his 
life-time karta of the: family and carried 
on, business in that.capacity. It has also 





drafted to be exeeutgd’ by Rai: 


the Hindu. 
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been found that the sons of* Rai Sahib 
Gobind Ram used to help him in carrying 
on the business ; in other words, that they 
actually participated in the carrying on of 
the joint bisiness and they Sperated upon 
the account with the Punjab National Bank . 
to satisfy which the mortgage-deed in ` 
favour of the Punjab National Bank was 
executed in 1925. ' : : 
The Punjab National Bank has appealed 
to this Court, and the first contention 
raised by the learned Counsel on its behalf 
is that the view of the trial Court that the 
Bank of Northern Indie, Limited, had 
priority over the appellant Bank is wrong. 
I may mention that it is not the case of the 
respondents now that an equitable mort- 
gage was crealed in their. favour either 
in 1919 or 1921. On the other hand they 
claimed to be entitled to priority over the 
appellants in respect of their mortgage 
of 1925 by claiming to be subrogated to the 
mortgages of the Punjab National Bank, 
Limited, which they had discharged by 
payment of Rs. 1,94,000 in 1919. It is con- 
tended on behalf of the appellants, with 
reference to s. 92, Transfer of Property 
Act, that in order te entitle the Bank of 
Northern India, Limited, to claim a right of 
subrogation, it must be established that 
there wasan agreement in writing regis- 
tered between the mortgagor and the 
Bank that the latter would keep the 
mortgages in favour of the Punjab National 
Bank, Limited, alive for their benefit. The 
Transfer of Property Act, however, is not 
in force in this Province ands. 92, which 
was for the first time enacted in its pre- 
sent form in the year 1929, provides thet 
a person who has advanced to a mortgagor 
money with which the mortgage has been 
redeemed shall be subrogated to.the rights 
of the mortgagee whose morigage has 
been redeemed if the mortgagor has by 
a registered agreement agreed that such 
a person should be so subregated. ‘Prior 
to 1929, s. 74, Transfer of Properly Act, 
which has now been repealed, conferred 
a right of subrogaticn principally cn the 
second or subsequent mortgages of pro- 
perty. There is, however, ample authority 
that the provisions of tLe Transfer of 
Property Act in this respect were not 
exhaustive end thoygh ihe principles cf 
the Act have been applied to this Province, 
as based cn justice, equity and good con- 
sicence, the rules of procedure have nct 
been so applied. When this difficulty was 
pointed out to ihe learned Counsel itr tke 
appellant, he conceded that he could not 
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support.his contentidn that the agreement 
to confer the right of subrogation on the 
lender must be by means of- an agree- 
ment in writing registered. An oral agree- 
ment would, itis conceded, be sufficient 
to confer such’ a right on the lender. 

The respondents’ Counsel suggested that 
even an implied agreement would be suffi- 
cient. In fact he went to the extent “of 
urging that the right of subrogation grises 
iu favour of a lender in the absence of 
express or implied agreement if circum- 
stances show that there was an intention 
on the part of tke lender to keep the 
security alive for his benefit. It is not 
in my opinion necessary to give a definite 
opinion on tkis contention of the respon- 
dents. I will assume for the purposes of 
this case that an agreement between the 
lender and ihe mortgagor should be prov- 
ed. (His Lordship proceeded to consider the 
evidence and holding that the agreement 
was proved, continued.) Coming to 
the question of tke personal liability 
of the sons of Rai Sahib Gobind Ram, 
respondents Nos. 1 to 5, it is admitted 
on behalf of the respondents, that their 
_interest in the family property is saleable 
jn execution of the decree of the Punjab 


National Bank including that of the minor’ 
It is, however, contended that. 


respondent. 
apart from their interest in the joint family 
property, there is no personal liability of 
these defendants, that is to say any property 
separately owned by them is not lable 
to satisfy the claim of the plaintiff Bank. 
. On behalf of the appellant it is con- 
ceded that defendant-respondent No. 5 


being a minor, there can be no personal. 


liability in his case beyond the liability 
of his interest in the family property. 
The question that remains to be deter- 
mined therefore is whether defendants 
respondents Nos. 1 to 4, that is to say the 
major sons of Rai Sahib Gobind Ram, are 
personally liable to satisfy the appellant’s 
claim. Now the trial Judge has held and 
this conclusion is supported by ample 
evidence on the record and the respon- 
dents’ Counsel did not make any attempt to 
attack this finding—that the firm N. D. Hari 
Ram and Sons was a joint family firm of 
Rai Sahib Gobind’, Ram and his sons, 
defendants Nos. 1 to 5, that the major 
sons of Rai Sahib Gobind Ram, 4. e., 
Jagdish Sahai, Narpat Rai, Narindra Nath, 
and Dev Raj operated upon the account 
which ag@mittedly N. D. Hari Ram had 


with the Peshawar, Rawalpindi and Srina-. 


‘gar branches of the Punjab National 
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Bank, Limited, and with. 
Northern India, Limited,’ Rawalpindi. He 
has also found that: ~ ny 

“It is no dobut true that defendants Nos. 1 to 
actively participated in the business of the firm 
N. D. Hari Ram and Sons and could be-held per- 
sonally liable for the debts which formed the con- 
sideration for the mortgage deed Bx. P-1.” 

But for reasons, which I am unable to 
follow, the learned Judge adds: ; 

“But this fact is not sufficient for making de- 
fendanis *Nos. 1'to 5 personally liable under the 
mortgage deed Ex, P-1.” 

Probably he was influenced by the fact 
that these defendanis were originally in- 
tended to be the executants of the mort- 
gage deed, but their names were subse- 
quently scored off. This is probably at- 
tributable not to any objection raised by 
these defendants but to an objection by 
Rai Sabib Gobind Ram who considered 
himself to be the only person competent 
to deal with the family property. It is 
well known that in this Province it has 
been held by this Court that during the 
lifetime of his father, a son is not en- 
titled to- enforce partition of joint family 
property. Rai Sahib Gobind Ram naturally 
considered that his associating his sons 
with him in transferring the property 
would mean an interference with the 
authority as karta of the family to bind 
the family by his acts. In my opinion 
the facts found by the learned Sub- 
ordinate Judge as to the part taken by 
defendants Nos. 1 to 4 in the joint family 
business are sufficient tomake them.per- 
sonally liable in this case in the .same 
manner as an ordinary partner in a con- 
tractual partnership would be liable for 
the debts due from the firm. The rule of 
the Hindu Law that under certain circum- 
stances the adult co-parceners are liable 
only to the extent of their interest in the 
joint family property for the debts in- 
curred by the manager of the joint Hindu 
family business, has no application to the 
facts of this. case, because here, the adult 
co-parceners by: their conduct in operating 
upon the account and by participating in 
the business of the firm have made them- 
selves liable as contracting parties. e 

Reference was made by respondents’ 
Counsel to Chalamayya v. Varadayya (1), 
but the later judgment of the Madras 
High Court in Official Assignge of. Madras 
v. Palaniapa Chetty (2), ghes” against his 
contention. That case was héard by a 

(1) 22M 166;9M LIS.” 

(2) 41 M 824;.49 Ind. Cas, 220; A I R 1919 Mad. 690; 
35M LJ 473; 24M LT-216, 8 L W 530; (1918) MW 
N 721 (F B). 
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Full Bench of the Madras Higt Court. The 
facts were that a Hindu father started a 
business during the minority of his un- 
divided son and this business was conti- 
‘nued after the son became a major. The 
son was helping in the business during his 
minority and was taking an active part in 
it after attaining majority. The question 
arose as to the liability of the son to be 
adjudicated as an insolvent along with his 
father in respect of the debts ineurred in 
the business. The business was found to 
-be a joint family business of the father 
and the son; it was also found that the 
debts in respect of which the adjudication 
order was made had been incurred for the 
business during the minority of the son 
-who is described in the judgment as 
defendant No. 2. Sir John Wallis, O. J, 
held that defendant No. 2 by taking an 
active partin the business after attaining 
majority had made himself personally 
liable for obligations of the business con- 
tracted after attaining majority; but as no 
debts were incurred since he attained 
majorily, he could not be adjudicated an 
insolvent. And also that: 


“Defendant No, 2 is only personally answerable 
for and liable to be adjudicated an insolvent in 
respect of the debts incurred since he attained 
majority. 

Spencer, J., concurred in this opinion. 
Sadasiva Ayyar, J., differed from this opi- 
nion and held that defendant No. 2 was 
personally liable not only for the debts 
incurred since he attained majority but 
< even for those incurred during his minor- 
ity as after attaining majority he assisted 
his father in the business. He based this 
conclusion both on s. 248, Contract Act, 
and on the rules of the Hindu Law in- 
dependently of the Contract Act Tf 
would thus be observed that ell the learned 
Judges who constituted the Full Bench 
were agreed that a minor member of a 
joint Hindu family becomes personally 
liable for the debts incurred by the father 
for carrying on joint Hindu family business 
if he takes an active part in the business 
after attaining majority. In the present 
case the appellant’s cleim relates to debts 
incuwed by Rai Sahib Gobind Ram for 
the joint family business after the first 
four respondents, that js to say, the major 
sons, had attained majority end it has 
been found ihat these sons had actually 
essociated (themselves with their father in 
carrying on the business. Other cases 
cited by the respondents do not afford 
much assistance in deciding the question 
in issue because the matter has not been 
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discussed in detail therein, hor _ are’ the 


facts. on which the decisions are based 
mentioned in the judgments. In my opi- 
nion having regard to the ‘circumstances 
of the present Gase.respondénts Nos. 1 to 
4, that is to say the ‘major sons of Rai 
Sahib Gobind Ram inust bé held person- 
ally liable to satisfy the decree of, the 
appellant. 

I would, therefore, dismiss the appeal 
with costs as against the Bank of Nor- 
thern India, Limited, in liquidation and 
accept the appeal with costs as against 
respondents Nos.1 to 4and hold them per- 
sonally liable to satisfy the decree of the 
appellant Bank. The appeal as against 
defendant No. 5, the minor son of Rai Sahib 
Gobind Ram, is dismissed, but there will 
be no order as to costs. 

Sale, J.—I agree. 


N. Order accordingly. 


RANGOON HIGH COURT 
Criminal Revision Petition No. 731-A 
of 1935 
November 26, 1935 
Mossy AND Ba U, JJ. 
EMPEROR- —Prosscutor 

VETSUS 

NGA U—RESPONDENT 

Burma Prevention of Crimes (Young Ojfenders 
Act (TII of 1930), s. 25 (1)—Accused 16 years of age 
found guilty under ss. 302 and 307, Penal Code, 
whether can be sent to Borstal School, 

Section 25 (1), Burma Prevention of Crimes (Young 
Offenders) Act only allows an order directing the 
accused to be sent to Borstal School in a trial 
against a person between 16 and 19 where a sen- 
tence of imprisonment would ordinarily be passed, 
and since an offence under s 302, Penal Code, is 
not punishable with imprisonment, but with death 
or transportation for life, an order directing the 
agcused aged 16, found guilty under gs 302, 307, 

enal Code, to be sent to a Borstal School for 
seven years till he reaches the age of 23, is illegal, 

Cr. Revn. P. from an order of the Sessions 
Judge, Toungo, dated August 9, 1935. 

Mosely, d.—The respondent, Nga U, 
aged 16, pleaded guilly to two charges: one 
under s. 302, Indian Penal Code, of the 
murder of Maung Than Daing, 2 boy of five 
and one, under s. 307, Indian Penal Code 
of the atlempt to murder Maung Than 
Daing’s mother, Ma Sein U. The learner 
Sessions Judge Toungoo, directed that Ng. 
U be sent to the Borstal School at Thayet 
myo forseven yeats, untilhe reaches th 


.age of 23. The Judge purported to ae 


under s. 25, sub-s. (1), TA of Crimes 
(Young Offenders) Agt (ITT of 1930). Th 
order was on the face of it, an illegal on 
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asthe section of the Act only allows 
an order‘in a trial against a person bet- 
ween 16and 19, where a sentence of iw- 
prisonment would ordinarily be passed; and 
an offence under s. 302, Indian Penal Code, 
isnot punishable with imprisonment, but 
with death or transportation for life. 

The circumstances of the crime are that 
Nga U was caught by Ma Sein U stealing 
- ‘mangoes from one of her trees, and when 
she walked up toit and told him nof to 
pluck her fruits, he climbed down and cut 
her several times with dah. The child ran 
up crying that his mother was dying, and 
then Nga U turned on the boy and dealt 
him a blow with his dah on the forehead, 
fraciuring the skull and causing instant- 
aneous death. The accused has shown no 
cause against enhancement of sentence, 
and, of course, no cause could be shown. 
The order passed will be set aside and the 
respondent will be sentenced under 302, 
Indian Penal Code, to transportation for life. 
Under s. 307, Indian Penal Code, he will be 
sentenced to rigorous imprisonment for 
seven years, the sentences to be concurrent. 
The proceedings will be laid before the 
Local Government, under s. 29-B, Young 


such 


Offenders Act, for such orders asmay be 
thought fit. 
D. Order accordingly. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1559 
of 1935 
January 16, 1936 
AGHA Hatpar, J. 

DES RAJ — DEORRE-AOLDER—ÅPPELLANT 


j versus 
FAZAL KARIM—JUDGMENT-DEBTOR 
— RESPONDENT 7 
Civil Procedure Code {Act V of 1908), s. 1), 


Expl. V, O0, XXXIV,7.6—Application forepersonal 
decree—Personal decree not granted—Hffect—Fresh 
application, if barred—Practice—‘Consigned to 
record room’, meaning of. 

An application under O. XXXIV, çr. 6, Civil 
Procedure Code, isnot an application in execution 
but a substantive original application for a new 
decree inthe suit. The procedure applying to this 
application would be governed by s. 141, Civil Pro- 
cedure Code. Where, therefore, a definite applica- 
tion has been made for a decree under O. XXXIV, 
r. 6, Civil Procedure Code, and no prayer is grant- 
ed bythe Court for passing such a decree, the 
provisions of Expl. V tos. 11, Civil Procedure Code, 
would apply with the result that the relief which 
was not expressly granted shall be deemed to have 
been refused. . 

The expression ‘may be consigned to the record 
room’, is an unscientific expression sometimes used 
by wAtrained Judges, but it is tantamount to an 
order of dismissal. 


. 


"pps RATU. FAZAL KARIM (LAH 
Mise. F. C. A. from an order of the 


Senior Sul-Judge, Sargodha, dated July 8, 
1935. 


Messrs. Badri Das and Vishnu Datta, for ` 


the Appellant. ; 
Mr. Niaz Ali, for the Respondent. 


Judzment.—tThe plaintiff brought a suit 
on a mortgage. On December 5, 1931, a 
prelifhinary decree owas passed. On 
December 21, 1931, an order was made for 
a final decree but. no formal decree was 
drawit up. On February 4, 1932, the 
decree-holder applied for sale. A certain 
house was put for auction and’sold. On 
August 13,1932, the sale was confirmed. 
After the confirmation of the sale it was 
found on taking accounts by the decree- 
holder that a balance of Rs. 5,458 was left 
outstanding in his favour under the decree. 
On the same date the decree-holder made 
an application asking the Courtto grant him 
a decree for the balance against the person 
and other property of the judgment-debtor. 
This application was clearly one under 
O. XXXIV r. 6, Civil Procedure Code. An 
issue was raised as to whether the application 
was within time. On March 23, 1933, the objec- 
tion of the judgment-debtor raising the plea 
of limitation was overruled. The decree- 
holder stated on solemn affirmation before 
the Court that he would apply for fresh 
execution and that the present file may 
be consigned to the record room. The 
Court accordingly made an order in these 
terms in pursuance of the statement of 
the decree-holder. This is an unscientific 
expression sometimes used by untrained 
Judges, but it is tantamount to an order 
of dismissal. The judgment-debtor came 
in appeal to the High Court (Civil Appeal 
No. 997 of 1933) against the order of 
March 23, 1933, which had decided the 
plea of limitation against him. A point 
was raised on behalf of the respondent 
decree-holder that there could be no appeal 
against a mere judgment. This conten- 
tion prevailed and the learned Judge held 
that the appeal of Fazal Karim was 
misconceived though it may be open to 
him to file an appeal when a decree was 
drawn up. The learned Judge further held 
that : x ‘ > 

“At present no decree has been passed. The 


prayer for a decree contained in the application of 
August 13, 1932, has not been give effect to.” 


The appeal was dismissed. On July 23, 
1934, the decree-holder made an applica- 
tion under s. 151, Civil Procedure Code, 


-asking that the Court should add to its 


order, dated March 23, 1933, the words “a 


ua 
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personal decree against the judgment-debtor 
which had been left out owing to forget- 
fulness is hereby passed”. On *March 2, 
. 1935, the decree-holder made another ap- 
. plication under O. XXXIV, r- 6, and 
s. 151, Civil- Procedure Code. The two 
applications came up before the learned 
Senior Subordinate Judge who framed the 
following among other issues: (1). Whe- 
ther the present petition is not 


maigtain- 
able, and (2). Whether it is barred 
under s. 11, Civil Procedure Code. The 


learned Judge on issue No. 1 held that the 
first application under s. 15], Civil Pro- 
cedure Code, was not maintainable inasmuch 
as O. XXXIV, r. 6, Givil Procedure 
Code, prescribes the legal procedure under 
which an application could be made and, 
therefore, s. 151 was not applicable. The 
learned Counsel for’ the appellant has ac- 
‘cepted this contention and no argument 
was addressed on the point. As regards 
the second application he held that it was 
barred by the provisions of s. 11, Civil 
Procedure Code, inasmuch as the Court 
‘in its order dated’ March 23, 1933, had not 
made an order under O. XXXIV, r. 6, 
‘Civil Procedure Cede, which the plaintiff 
“had asked for and that, therefore, it was 
“open to the decree-holder to raise the 
question again. He accordingly dismissed 
ithe application of March 2, 1935, as well. 
“The decree-holder has come up to this 

Oourt in appeal. It was argued that the 
Yapplication of July 23, 1934, should be 
-treated as one under s. 152, Civil Pro- 
-cedure Code, for correcting an accidental 
uslip or-cmission and the Court should have 
granted. relief. 

‘So far as the dismissal of this-applica- 
‘tion is concerned, I em cf opinion that an 
additional ground for its dismissal would 
‘have been.to refuse to. pass a new and 
-distinct crder in continuation of the crder 
„already passed by the Court cn March 2%, 
1993. It must be remembered that the 
- decree-holder himself had intimated to 
“the Court that he would apply for fresh 
execution and had prayed that the papers 
*.skould be’ consigned io the record room. 
cIt was not, therefore, open to him at this 
‘disitence of time io ask the Court to 
- wrile an order which would -be, to all 
fhients and purposes, an entirely new 
> erder : raising new questions and making 
` “fresh decisions. I do not think s. 152, 

‘Civil Procedure Code, has any application. 
“As regards the dismissal of the applica- 
tion dated March 2, 1935, the matter stands 
on a different fcoting. .An application had 
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been made by: the  decree-holdre 
on August 13, 1932, esking fow a personal 
decree against the judgment-debtor under 
ihe provisions of 0. XXXIV, r. 6, Civil 
Procedure Code. The Gourt in its order 
dated Marck 23, 1933, did net make... any 
order on this application; in fact the 
learned Judge of this Court in appeal, 
while considering the order of the Sub- 
ordinate Judge, has also obseived that the, 
prayer for (personal) decree contained in the 
application of August 13, 1932, has not 
been given effect to. Now an application 
under O. XXXIV, 1. 6, Civil Procedure 
Cede, is not an application in execution 
but a substantive original application for 
a new decree in the suit. The procedure 
applying to this application would be 
governed bys. 141, Civil Procedure Code. 
The position, therefore, is that a definite 
application had been made on August 13, 
1932, for a decree under O. XXXIV, r. 6, 
end no prayer was granted by ihe Court 


‘for passing such a decree. This being so, 


ihe provisions of Expl. V tos. 11, Civil 
Procedure Code, would apply with the 


‘result that the relief whien was not ex- 


pressly granted under the order of 
March 23, 1933, shall be deemed io have 
been refused. The decree-holder was him- 
self instrumental in bringing about this 
result. It is-true that ke has stated that 
he would apply for fresh execution. This, 
however, is not the point because, as 
already indicated tke epplication under 
O. XXXIV, r. 6, dated August 13, 1932, 
is not an application for execution, but 
an original application for fresh decree: vide 
A. K. R. P. L. A. Chetiyar Firm y. Meher 
Singh, 126 Ind. Cas. 645 (1) and A. Francis 
Higgins Pell v. Minnaie Gregory (2). This 
being so, it follows that the present ap- 
Plicetion is barred by the provisions of 
s. 1], Exp. V and the rule of res 
judic@ta applies. The result, therefore, is 
that the appeal is dismissed. I.make no 
order cs to cosis. 


N. Appeal dismissed. 


(1) 126 Ind. Cas. 648; A IR1930 Rang. 257;8 R 
316; Ind. Rul. (1930) Rang. 328. 
(2) A IR 1925, Cal. 831; 89 Ind, Cas. 1; 52 0 828; 


-29 O W N 678. 
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LAHORE HIGH COURT .- 
Second Civil Appeal No. 1080 of 1935 
i November 14, 1935 
i JAT LAL, J. 
MAGHI MAL— DEGREB-HOLDER—APPELLANT 


oe versus 
Lala GANPAT RAI—J upGMENT-DEBTOR 


— RESPONDENT 

Appeal—Jurisdiction—Lower Appellate Court, 
hearing appeal which it is competent to hear— 
Appeal, if lies to High Court on point of jurisdic- 
tion—Civil Procedure Code (Act V of 1908), s.151— 
Order under—Appeal, if lies—Refund, suit for— 
Lessee paying to. lessor's decree-holders—Lease 
failing through no fault of lessee—Right to refund 
—Held, application not barred—Landlord and ten- 


ant. 

© Where the lower Appellate Court has heard an 
appeal which it was not competent to entertain, as 
‘the order appealed against was not appealable, then 
it is open to the High Court to set aside the order 
-entertaining the appeal, and, therefore, an appeal 
lies to the High Court merely on the question of 
jurisdiction. 

So far as the Lahore High Court is concerned, 
no appeal liesfrom an order passed by a Court in 
exercise of its inherent jurisdiction under s. 15}, 
Civil Procedure Code. 

In the course of the execution prceceedings, the 

judgment-debtor's land was farmed out to the res- 
pendent who paid the rateable snares to the other 
deeree-holders out of the amount for which the 
‘judgment-debtor’s land was leased to him, After 
-the death of the judgment-debtor, on the suit ofa 
collateral, the lease was set aside having been 
held to be invalid: 

Held, that as the respondent had paid money to 
the other decree-holders on the basis of a lease 
which has subsequently been set aside and through 
no fault of his, he was entitled to relief and it was 
his legal right to obtain refund of money on the con- 
sideration failing; 

Held, also, that all the decree-holders were trying 

-to maintain the lease up to the decision by the 

High Court, and it was only when they hed failed 
in attaining that object that the right of the 
respondent to obtain refund from the other decree- 
holders came into existence and hence the applica- 
: tion was not barred by time. 

S.C. A. from an order of the District, 

` Judge, Ferozepore, dated March 11, 1935. 

Mr. Achkru Ram, for thesAppellant. | 

Mr. Qabul Chand, for the-Respondent. 

Judgment.—There were three decrees 

‘against the same judgment-debtor. They 
were all being exeotited and in the course 
of the execution proceedings, the judg- 

.ment-debtor's land was farmed out to the 
respondent Ganpat Rai who paid the rate- 

‘able shares to the other decree-holders out 
of the amount for which the judgment- 
debtor's land was leased tohim. After the 

“death of the judgment-debtor on the suit 
ofa collateral, the leasdé’was set aside hav- 
ing been held tobe, invalid. Ganpat Rei 
appealed from the decree of ihe trial Judge 

~ setting aside the lease which had been 

. passed son December 17, 1925. The appeal 

e 
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was dismissed. He presented a second 
appeal in this Court which also was dis- 
missed on June 14, 1930. 

After having failed in all the iCourts 
Ganpat Rai applied for refund to him by 
the other two decree-holders of the amounts 
realized by them. This application was made 
edmittedly within three years from the dec- 
ree ofthis-Court but beyond three years 
from the decree of the trial Judge, dated 
December 17, 1925.- The Sub-Judge dismis- 
sed this application on the ground that it 
was baited by time and that he would not 
exercise his discretion under. s. 151, Civil 
Procedure Code, in favour of Ganpat Rai. 
An appeal was preferred to the District 
Judge before whom an objection was rais- 
ed that from an order passed under s. 151, 
no appeal lay but the District Judge held 
that an appeal lay to him and finally held 
that the application was not barred by 
time and directed a refund by the other 
two decree-holders to Ganpat Rai. One of 
the decree-holders who has been ordered 
to make a refund has appealed to this 
Court and the objection is repeated that no 
appeal ley to the District Judge from an 
order passed by the Sub-Judge on an ap- 
plication under s. 151, Civil Procedure Code. 
The respondent's Counsel also has raised 
an objection that if it be held that no 
appeal lay tothe District Judge it neces- 
sarily follows that no appeal lies to this 
Court, but there is ample authority that 
where the tlower Appellate Court has heard 
an appeal which it was not competent to 
entertain, as the order appealed against 
was not appealable, then it is open to this 
Court to set aside the order entertaining 
the appeal, and, therefore, ən appeal lies 
to this Court merely on the question of 
jurisdiction. 

It is true that there are cases decided 
in other High Courts that an appeal lies 
from an order passed under s. 151, Civil 
Procedure Code, but so far es this Court is 
concerned it has consistently been held that 
from an order passed bya Court in exer- 
cise of its inberent jurisdiction under s. 151, 
Civil Procedure Code, no appeal lies: 
therefore, the appeal before the District 
Judge was incompetent. The proceedings, 
however, are before me and [consider that 
this is a fit case in which I should set right 
the injustice done to the respondent Ganpat 
Rai by the illegal order passed by the trial 
Judge. It is obvious that Ganpat Rai is 
entitled to relief. He has paid money to 
the other decree-holders on the basis of a 
lease which has sttbsequently heen set 
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aside and through no fault of his. The 
interests of the decree-holders în the lease 
were identical and itis, therefore, the legal 
right of Ganpat Rai to obtain refund of the 
money now that the consideration has failed. 
Even if another suit lies, it would be un- 
fair to drive him to such a course if relief 
can otherwise be given to him. 

But it is contended by Mr. Achhyu Ram 
for the appellant that the application made 
to the Subordinate Judge was barred by 
time. He contends that Art. 181, Sch. I, 
Limitation Act, gcveras the application. 
This proposition isnot denied by the res- 
pondent but the question is from what date 
the time runs for an applicalion made 
for the refund of the money under the cir- 
cumstances. The appellant’s Counsel relies 
upon a judgement of the Full Bench of the 
Calcutta High Court reported in Hari 
Mohan v. Parmeshwar Sahu (1). That case 
was’, however, dissented from in Muthu 
Karuppan Chettiar v. Annamalai Chettiar 
(2). It isnot, however, necessary for me 
to decide in which of the two cases the cor- 
rect view has been taken. In my opinion, 
in this case the facts are peculiar as the 
appeal tothe District Judge and to the 
High Court against the decree setting aside 
the lease was preferred by Ganpat Rai in 
the common interest of all the three decree- 
holders, including the appellant. It must, 
therefore, be assumed that all the three 
decree-holders were trying to maintain the 
lease up to the decision by the High Court, 
and it was only when they had failed in 
attaining that object that the right of Gan- 
pat Rai to obtain refund from the other 
decree-holders came into existence. In 
these circumstances this case is distinguish- 
able from Hart Mohan v. Parmeshwar 
Sahu (1). In my opinion, therefore, the 
application was not barred by time, and I 
set eside the order of the Subordinate 
Judge end direct that Maghi Mal do pay 
Rs. 357-11-0 to Ganpat Rai, and Devi Dayal 
to pay Rs. 123 to Ganpat Rai. Parties to 
bear their own costs. 

N. Order accordingly. 


(1) 56 O 61; 117 Ind. Cas. 543; A I R 1928 Cal. 616; 
32 G WN 971; IL T 40 Cal. 178. 

(2) AIR 1933 Rang. 180; 149 Ind. Cas. 889; 11 R 
275; 6 R Rang. 337. 
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SIND JUDICIAL COMMISSIONER'S 
CQURT 
Miscellaneous Civil Appeal No. 13.of 1934 
March 23, 1936 
Davwis, J. C. AND Loso,eA. J. O. 
JETHANAND MURIJMAL—AppELLANT 
VETSUS A 
GHANSHAMDAS AND ANoTaER— 


RESPONDENTS 
e Presidency Towns Insolvency Act (TII of 1909), 
ss. 8, 90 (5)—Civil Procedure Code (Act V of 1908), 
3. 151—Party aggrieved under s. 8, applying Jor review 


- instead of appealing though it had notice of in- 


solvency pro:eedings—Review or extension of time, 
if can be granted. 

Whera a person aggrieved within the meaning of 
s. 8, Presidency Towns Insolvency Act, by an order 
of ths Inso!vency Court, applies for review of the 
same, instead ofappealing against it, though he had 
notice of the insolvency proceedings, in the absence 
of sufficient grounds, the power of review under s. 8, 
cannot be exercised and extension of time can- 
not be granted under s. 90 (9). 

Mr. Fatehchand  Assudomal, for the 
Appellant. 

Mr. Srikrishandas H. Lulla, for the Res- 
pondents. f 

Davis, J. C.—This is an application by 
one Phulumal Bashumal asking us to ex- 
ercise our powers in review under s. 8 and 
s. 90, Presidency Towns Insolvency Act, 
read with s. 151, Civil Procedure Code, and 
order that there should be deleted from an 
order of adjudication passed by the Insol- 
vency Court an act of insolvency which the 
applicant contends is greatly to his pre- 
judice. The applicant is himself a brother- 
in-law of the bankrupt and „he was cogni- 
zant of the proceedings in bankruptcy. 
The alleged act of insolvency by which he 
says he is prejudiced, was in fact included 
in whetis described as an amended applica- 
tion on October 23, 1933, and is as follows: 

“Jhe debtor Jethanand Moorijmal has also on 
July 24, 1933, within three months of this petition 
made a transfer of his undivided half (share?) ina plot 
of and with buildings thereon bearing S. No. 1], 
Sheet K-14 (property No. 20, sheet 173) Lyari Quarter, 
ia the City of Karachi. The said transfer was 
made: (a) with intent to defeat or delay his creditors, 
and in the alternative; (6) one which would be void 
as a fraudulent preference, if he were adjudged an 
insolvent.” 


The jearned Insolvency Judge allowed 
the amendment application, and in his final 
order of February 5, 1934, held that all the 
transactions, including this particular 
transaction, were such as to bring the 
debtor within the purview of the insolvency 
law. There was*then an appeal - to two 
Judges of this Cour, and it is argued that 
in their judgment* the learned Judges of 
the Appellate Court in fact upheld, the order 


+ See 159 Ind, Cas, TSB] = 
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of the Insolvency Judge on one act of insol- 
vency but excluded this particular act of 
insolvency which affects the present 
applicant. Therefore, it is argued, it would 
be only right%nd proper that the order of 
adjudication of the Insolvency Court should 
be amended so as to bring into harmony 
with the order of the Appellate Court. We 
have read carefully through the judgment 
. of the learned Judges of the Appellate 
Court, and it appears to us that it is a 
matter of some doubt and argument whe- 
ther by their judgment the learned Judges 
of the Appellate Court did or did not intend 
to vary the order of the Insolvency Court, 
‘but we do not think that this particular 
question is of much moment in this applica- 
tion for, it appears to us that the applicant 
who is the brother-in-law of the insolyent 
was an aggrieved party wilhin the provisions 
of s. 8 (2), Presidency Towns Insolvency Act, 
and that, therefore, it was open to him to 
appeal against the order of the learned 
Insolvency Judge which he says now so 
vitally affects him, and for the amendment 
of which he makes this application in 
review. 
But he did not so appeal. Itis quite clear 
to us that he had notice of these insol- 
vency proceedings; he was summoned as 
a witness, and it would indeed be strange 
if his brother-in-law did not know of the 
proceedings in bankruptcy of the insolvent 
from whom he had received ihis property. 
It cannot, therefore, be said that he is pro- 
tected by any legitimate absence of know- 
ledge or notice of these proceedings. He 
could have appealed from the order of the 
Insolvency Judge dated February 6, 1934, 
but he didnot do so. Instead of that he 
applied tous in review on September 11, 
1935. We do not think that there Rave 
been shown to us eny grounds at all why 
we should extend the period cf lithitation, 
ov why we should exercise jin review our 
powers under s. 8, Presidency Towns Insol- 
vency Act, even if we should hold that 
upon the application of a person who is 
nota party to these prcezedings we could 
so exercise these powers. We think that 
justice requires that this application should 
be dismissed. As the application fails, 
the Official Assignee is entitled to bis 
costs. Order accordingly. 
“De Application dismissed. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 582 of 1935 
December 11, 1935 
- Barps, J. 

Firm GURANDITTA MAL-SANT RAM 

AND ANOTHER-—DEFENDANTS—PETITIONERg 

; versus 

Firm LABHU RAM-LACHMAN DAS 
Š —PLAINTIFE” Oppoaita Parry 
- ation—. 

conte fee pane ia, eee new 

To avail of the plea of novation of contract, there 
must bs present substitution of another contract 
for the original contract and not a mere agreement 
to substitute one in future. Angan Lal V. Saran 
Behari (1) and Krishnaji v. Tukaram (2), followed. 

C. Revn. P. from an order of the Small 
Cause Court Judge, Amritsar, dated J uly 29, 
1935. 

Messrs. Achhru Ram and In 
the Petitioners. 

Mr. Shamair Chand, for 
Party. 


Order,—This is a petition for reyisi 
the order of the Judge, Small aa Cae 
Amritsar, decreeing the plaintiffs’ suit for 
recovery of Rs. 278-5-6 on the basis of a 
hundi. The defendant's contentions were 
that Gurandilta Mal alone was the proprie- 
tor of the defendant firm and not with his 
sons as alleged by the plaintiff ; and second- 
ly, that the plaintiff could not sue on the 
basis of the hundi as there had been a 
novation of the contract, and another con- 
tract to sell and mortgage certain properties 
had been substituted for the hundi, alon 
with certain other claims. The listed 
Judge held that Guranditta Mal and his 
sons formed a joint Hinda family and were 
all liable, and second]y, that though there 
had been an ‘agreement’ to substitute an- 
other contract in supersession of the hundi 
16 was never carried into effect and hence 
the plaintiff could sue on the basis 
date cause mee on the hundi, 
earne Counse x the d -peti 
tioner oe enges beth the fat Pet 
contends that the mere fact that A= 
tion of the joint famiiy is proved, dose oom 
give rise to any Presumption that the busi- 
Pa joint a that the onus w 
y piaced on the defendants t 
Guranditta Mal was the sol pee 
the defendant firm. As regards 
it was not objected toin the Go > 
and as both parties have apparently ane 
their evidence on the point, I do not think 
the petitioners have been prejudiced. Th 
fact that Sant Ram's name is includ d 
in the name of the firm shows that h 
is connected with the business and there 


dar Dev, for 


the Opposite 


- 
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is also evidence io the effect that Girdhari 
Lal, the other son, is working as a partner. I 
therefore agree with the learned Judge's 
finding that Guranditts Mal is not the sole 
proprietor ofthe firm. The bubiess ap- 
pears to belong tothe joint Hindu family. 
At the same time, there is no evidence to 
show that Gurenditta Mal and his sons 
cons‘ituted an ordinary partnership. “In the 
circumstances, the sons, who were not par- 
ties to the hundi, will only be liable to the 
extent of their interest in ihe joint? family 
_property. 

Asregards the novation of the contract 
the learned Counsel for the petitioners urg- 
ed that according tothe wording of s 
Contract Act, 28 soon us thereis en filet 
ment’ to substitute another contract for the 
original one, thelatter is discharged. He, 
therefore coniended that although | ihe deed 
of sale and mortgage had not been executed 
in pursuance of “the a agreement, the plaintiff 
“had lost his right to sue on the original 
cause of action on the hundi. Thelearned 
Counsel was unable to cite any authority 
directly in point to support this interpreta- 
- tion and the interpretation was definitely 


- rejected in Angan Lal v. Saran Behari (1) 


and Krishanji v. Tukaram (2), relied on by 
. the learned Counsel for ihe respondent. It 
was held in these rulings that there must 
be present substitution of another contract 
for the original contract and not a mere 
. agreement to substitute one in future. The 
wording of s. 62 is not perhaps happy, 
but in view of: the above authorities, T up- 
“hold the decision of the learned Subordi- 
nate Judge on this point. I accept the 
petition for revision only to the extent of 


. directing that Sant Ram and Girdhari Lal, 
_ sons of Gurendilta Mal, will only be liahle 


to the extent of their interest in the joint 
family property, for satisfaction of the de- 
cree. The petitioners will get half of the 


. costs of this petition. 


D. Petition parily accepted. 

(1) A 1R1929 All. 503; 121 Ind. Cas, 221; (1929) 
A LJ£26; 514A 799; Ind. Rul. (1939) All. 309, 

iD A IR 1928 Nag. 259; 111 Ind, Cas. 402. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
- Civil Appeal No. 26-24 of 1935 
July 26, 1935 
" Mippupron, J. C. AND ALMOND, A. J.C. 
AMIR KHAN—PLAINTIFF—APPELLANT 
VETSUS 
MUHAMMAD HASSAN AND oTHERS— 
DrrenDANTs-—RESPONDENTS 

Practice—Pleadings—Inconsistent pleas—Parties 
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on point in issue in lower Courts—Appellate Court, 
if can entertain objection as to inconsistent pleas 
of other party—Punjab Pre-emption Act (I of 
1913), s. 15 (c) (secondly)—Right of owner of Tal, a 
Sub-Division gin Kandiand that of owner in K andi 
—Whether equal. 

Inconsistent pleadings should not “be allowed and 
at the trial of a suit the Court niay consider al- 
legations which are not contained in the pleadings 
provided they are not inconsistent with the plead- 
ings. But where both the parties have had a full op- 
portunity of establishing their respective positions 
on the point in issue in both tha lower Courts the 
High Court will not accept preliminary objection of 
a party that a particular plea of the opposite party 
is inconsistent with previous pleadings, 

The fact that one party is owner in a Tal, which 
is a sub-division of a Kandi, does not give him a 
superior rightover a person, who is also an owner 
in the Kandi, but not in the particular Tal. 
C. A, No. 91-30 of 1231 followed, 1J R No. 49 not fol- 
lowed. 


C. A. from an order of the Second Addi- 
tional Judge, Peshawar, dated April J, 


. 1935. 


Mr. Ram Parkash for, Mr. 
for the Appellant. 

Mr. Abdul Wahab Khan, for the Respon- 
dent No. 1. 


Almond, A. J.C.—This further appeal 
arises out of a pre-emption suit, in which the 
plaintiff at the trial claimed a superior 
right of pre-emption over the vendee on the 
ground that the land was situated in one 
of the two Talsin Kandi Mamutai, that he 
was en owner inthe Kandi and the Tal, 
whereas the vendee was not an owner in 
either. It has been found by both the 
Courts below that the plaintiff is an owner 
in the Tal in which the land is situated and 
that the defendant is owner in the Kandi. 
On this finding of fact the trial Court held 
that the plaintiff's right was superior and 
the lower Appellate Court held that their 
rights were equal. A further appeal has 
been preferred to this Court by the plaint- 
iff alleging his superiority on the facts 
found by the trial Court. Learned Counsel 
for the respondent contends that it is un- 
necessary to decide the legal pint as in his 
plaint the plaintiff only alleged his owner- 
ship in the Kandi as giving him the 
superior right of pre-emption. He suggests 
that his present Contention, that he is also 
an owner in the Tal, is inconsistent with his 
previous pleading and should not be enter- 
tained. There can be no doubt that in- 
consistent pleadings should not be allowed 
and there is also no doubt thet et the trial 
of the suit the Court may consider allega- 
ticns which are not contained in the plead- 
ings provided they are not inconsigtent 
with the pleadings. Both parties hive had 
a full opportunity of establishing their 


Maila Ram, 
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respective positions on the point now in 
issue in both the Cotirts and we do not 
accept this preliminary chjection of learned 
Counsel for respondent. 

The learned’ lower Appellate Judge relied 
onan unpublished ruling of this Court in 
further Civil Appeel No. 93-30 of 1931 
decided on June 6, 1931. In that case ata 
preliminary hearing it was held that the 
fact that one party is owner ina Tal, whith 
is a sub-division of a Kandi, does not give 
him a superior right overa person, who is 
also an ower in the Kand, but not in the 
particular Tal. The attention of the lower 
Appellate Court does not appear to have 


been drawn to a published ruling of 
this Court reported as 1 R. No. 
49, in which the opposite view was 


taken. Learned Counsel for the respondent 
contends that the remarks on the point now 
in issue in the judgment relied upon by 
the lower Appellate Court are ‘in the nature 
of obiter, but a persual of the judgment 
shows that this is not so. From the order in 
that case it appears that there were two 
points in dispute. One was whether the 
land was situate in Kandi Hassan Khel or 
in Kandi Hassanzai and the other was 
whether the land was situated in’a Tal of 
Hassanzai, in which one of the parties 
owned land butthe other did not. The 
dispute could not have been whether the 
land was situated in a Tal of Hassan Khel 
because from the judgment it appears that 
neither parly was an owner in Kandi 
Hassan Khel. Unless, therefore, ihe deci- 
sion onthe legal point had been a decision 
necessary for the disposal of the appeal it 
would have been incumbent upon the 
learned Judge to come to a finding as to 
whether the land was situate in Kandi. 
Hassanzai or in Kandi Hassan Khel and in 
the former case whether ib was situategl in 
a Talin which one of the parties was an 
owner but not the other. We aréjstherefore, 
left with the choice between these:iwo judg- 
ments and we are of opinion that the view 
expressed in the later unpublished ruling is 
the correct interpretation of s 15 (e) 
(secondly), Pre-emption Act. 


‘The law of pre-emption was first applied 
to tkis Province in the form ofa separate 
enactment by Regulation No.2 of 1906. 
That Regulation followed the Punjab Pre- 
emption Act of 1905, with the modifications 
given in the schedule to the Regulation. In 
the Punjab Act of 1905 andin the subse- 
quent Acts applicable to the Punjab the 
televant portions read as follows: 

“Firstly, when the sale affects the superior or 
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inferior propréetary right and the superior right is 
sold in the inferior proprietors and when the inferior 
right is sold in the superior proprietors, secondly, 
in the owners of the patti or other sub-division of the 
estate within the limits of which such land or prop- 
erty is situate, thirdly, in the owners of the estate.” 

In Regulation No. 2 of 1906 for “secondly” 
was substituted the following 

“in the owners of the Kandi, Tal or other principal 
sub-division of the estate within ths limits of which 
such land or property is situate.” 


The basis of the argument in the un- 
published ruling of this Court was that 
the important words in the regulation apply- 
ing tothis Province were the word “other 
principal sub-division,’ the implication 
being that where a Tal was nota principal 
but a subsidiary sub-division, ownership in 
the Tal did not give a superior right over 
ownership in the Kandi. 

In 1 J. R.49 the matter was discussed 
at some length and the intentions of 
the legislature were considered. The 
learned Judge held that the order of 
the words ‘Kandi, Tal or other sub-divi- 
sion” implied that the ownership in the 
Tal gave 2 superior right over ownership in 
the Kandiand a reference was made to 
another section of the Act, in which the 
order of the words was Kandi, Tal or 
estate. This sequence of words was held 
to support the view, which was then pro- 
pounded, but it appears to us that the 
order of the words is against the principle 
which was adopted in that ruling. Ac- 
cording to the finding the owner in the Tal 
has the superior right, the owner in the 
Kandi comes next and according to the 
clear wording of the Act, ownersh:p in the 
estate comes after both. If the intepretation 
of the sequence of the words were to be 
relied on we should expectto find the 
sequence Tal, Kandi or estate. 


Furthermore, it isto be noted that the ; 


words Kandi, Tal or other sub-division are 
all grouped in “secondly,” whereas the 
owners of the estate are grouped under 
“thirdly” and the implication appears to us 
that any one who has a right under 
“secondly” has an equal right to any one 
else who is also classed under “secondly.” 
Furthermore, the use of the word “other" 
indicates that the preceding words also con- 
template principal and not shbsidiary 
divisions and that when a Tal is nota 
principal but a subsidiary division of an 
estate, ownership io it does not-confer any 
right under “secondly.” For;.-these reasons 
we are of opinion that the'.decision of the 
lower Appellate Court is:‘correct and we 


dismiss this appeal qubhecesis, 
Do me Appeal dismissed, 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 542 
of 1935 
June 22, 1935 
Monro, J. ; 
Erem PARS RAM-BRIJ KISHORE—. 
APPELLANTS 


Versus z 

JAGRAON TRADING SYNDICATE, Lrp. 

JAGRAON—RESPONDENTS. 

Companies Act (VII of 1913), s. 156—Forfeiture 
of shares for non-payment of call—Liability of 
shore-holder under s, 156—Liability, if limited to 
capital unpaid only—Interest is not payable. 

Even where the shares have been forfeited by 
non-payment of call, and the share-holder has 
ceased to be a member, he is subject to a new 
liability created by s. 156, Companies Act, for 
payment of the amount wnpaid on the shares 
in respect of which he is liable as a past member. 
But his liability is limited to the amount unpaid 
on the shares in respect of which the contribu- 
tory is liable and interest is not to be included 
in it, The amount unpaid refers to capital only. 
Jagannath Prasad v. U. P. Flour and Oil Mills Co, 
Ltd. (1), Hans Raj v. Dehra Dun-Mussoorie Electric 
Tramway Co, (2)and Jagraon Trading Sindicate, Lid. 
y, Manakchand Roshan Lal (8), relied on. ; 

Misc. F. O. A. from an order of the District 
Judge, Ludhiana, dated January 10, 1935. 

Messrs. Madan Gopal and Shamair 
Chand, for the Appellants. 

Mr. Nawal Kishore, for the Respondents. 


Judgment.—This is an appeal from 
an order of the District Judge, Ludhiana, 
for the payment by the appellants of 
Rs. 1,650 the amount ofa callon shares 
in the respondent company together with 
Rs. 924 interest and costs. The appel- 
Jants were share-holders in the company 
and a call was made on July 17, 1923: 
the shares were forfeited for non-payment 
of the callon February 15, 1930, and the 
company went. into voluntary liquidation 
on June 30, 1930, and by an order of 
this Court of November 11, 1932, the 
liquidation was ordered to continue under 
the supervision of the Court and further 
proceedings were ordered to be taken in 
the Court of the District Judge, Ludhiana. 
The appellants were placed on the list of 
“RB” contributories and having refused to 
comply with the liquidators demand for 
«payment, these proceedings were instituted 
under s. °187, Companies Act, 1913, which 
gives power to meke calls on and order 
payment inereof by contributories to the 
extent of their liability for payment of 
the debts and liabilities of the company 
and also for the adjustment of the right 
of the contributories amongst themselves. 

The argument forthe appellants is that 
jhe. claim sought to be enforced by these 
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proceedings is for the paymenl of a debt 
in respect of these calls and that their 
claim is barred by limitation; and I think 
that if the eliquidator was forced to rely 
on the debt created by the call on the 
shares end the forfeiture of them, this 
argument would prevail. The argument 
for the liquidator is that his claim is not 
on,foot of the debt, but is for contribu- 
tion under s. 156, which it is well-settled, 
creates a new liability. It cannot be con- 
tested that the appellants are within the 
terms of s. 156: the only question which 
might have arisen is whether existing 
members are unable to satisfy their con- 
tributions, but the District Judge has gone 
into the accounts and has found that the 
liabilities cannot be met from the existing 
members. In my opinion the appellants 
are clearly subject to a new liability, 
created by s. 156, for payment of the 
amount unpaid on the shares in respect 
of which they are liable as past members; 
and they have been called on to pay an 
amount in respect of this sum in ac- 
cordance with the Act. The point now 
raised by the appellants was raised and 
considered in Jagannath Prasad v.U. P. 
Flour and Oil Mills Co., Lid. (1), where 
it was said : < 

“We entirely agree with the contention put for- 
ward by the appellant's Counsel that so far as the 
recovery of the original debt based upon calls 
made by the company, which has become time- 
barred, is concerned, the liquidator has no higher 


right than the company. The company could not 
sue for these calls; no more can the liquidator.” 

But. it was held nevertheless that the 
member was liable for unpaid calls and 
his liability was enforced in summary 
proceedings under the Act. The only 
distinction between that case and the pre- 
sent is that the present appellants have 
ceased to be members by reason of the 
forfeiture of their shares; but as I have 
indicated above, in the circumstances of 
the present case, this fact does not help 
them. Jagannath Prasad v. U. P. Flour 
and Oil Mills Co» Ltd. (1) was noticed by 
the Privy Council in Hans Raj v. Dehra 
Dun-Mussoorie Electric Tramway Co. (2), 
and was followed by a Division Bench of 
this Court in Jagraon Trading Sindicate, 
Ltd. v. Manakchund Roshan Lal (3); the 
latter case arose .in the liquidation of 

(1) 38 A 347; 35 Ind. Càs. 159; AI R 1916 All. 317; 

14 A L J 319. . 
(2) 5: A 1067; 142 Ind. Cas. 7; AIR 1933 PO 63; 
60 I A 13; Ind. Rul. 1933 P C 43 (1933) M W N 190; 
(1933) A L J 175;35 Bom. L R 319; 37 L W 445; 64 M 
L J403; 37 C W N 379; 57 C LJ 166 (P.O) 

(3) A IR 1935 Lah, 335; 156 Iad, Oas, 951; 8 RU 
52; 16 Lah 1055 | ea 
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the responden? company and the facts are 
on all fours with those of the present 
ease. Ore further point arises whether 
the appellants are liable for interest: the 
District Judge “has allowed it, *applying 
provisions of the Articles of Association, 
and if the: debt created by the original 
call were now being claimed, interest 
would clearly be payable under the con- 
tract; but as the liability is created by 
s. 156, it must be measured by the terms 
of that section, which limits the claim to 
the amount unpaid on the shares in res- 
pect of which the contributory is liable ; 
in my opinion, the amount unpaid refers 
to capital only. 

I should like to add that during the 
arguments there appeared to be some 
ground for the case presented by the ap- 
pellanis; it was not alleged in the peti- 
tion that the existing members were unable 
to satisfy the contributions required to 
be made by them in pursuance of the Act, 
and in the argument my attention was 
not drawn to the finding of the Judge 
on this point and though there is a re- 
ference to s. 156 of the Act in the title 
of the petition, the frame of the petition 
as a whole indicates that the amount 
claimed is the old debt arising from the 
earlier calls and not the lability created 
by s. 156. I allow the appeal in part 
and vary the order by striking out: the in- 
terest directed to be paid. In view of the 
partial success of the appeal and the lack 
of precision in defining the claim, I direct 
the parties to abide their own costs. 

N. Appeal allowed in part. 


__ NAGPUR HIGH COURT 
Civil Revision Application No. 414 , 
5 of 1934 
February 4, 1936 
POLLOCK, J. 

CHANDULAL LAXMINARAYAN 
AGARWAL MARWADI—APPLICANT 
CeTSUS 
BHIKAMCHAND PREMCHAND 
MARWAL AND OTHEBS— NON-APPLICANTS 

Provincial Insolvency Act (V of 1920), ss. 28 (2), 
52, 78 (2)—Property of judgment-debtor sold, before 
order of adjudication and before executing Court’s 
knowledge of insolvency pwoceedings— Insolvency 
Court, whether has jurisdiction to continue execution 
proceedings—S. 78 (2), scopeeand applicability of. 

Under s. 28 (2) of the Provincial Insolvency Act, 
the property of the insolvent vests in the Court or 
Receiver dn the making of an order of adjudication, 
and thereafter, except as provided in the Act, no 
creditor to whom the Insolvent is indebted in reg- 
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pect of any dept provable under ths Act, shall 
during the pendency ofthe insolvency proceedings 
have any remedy against the property of the insol- 
vent. Jt is only after the making of an order of’ 
adjudication that the creditors are prevented from 
proceeding against the property of the insolvent, 
and unders. 29 the executing Court may allow the 
proceedings to continue on such terms as it may 
impose, Section 52 provides that, when notice is 
given to the ex2cuting Court that an insolvency 
petition Ifas been admitted, the Court shall on the 
application direct the property, if in the possession 
of the Court, to be delivered to the Receiver. Where, 
however, the property had been sold before the 
order of afijudication and before the executing 
Court learns of the insolvency proceedings, and 
there is no application to have the property deli- 
vered to the Receiver, there is no ground for 
holding that the Insolvency Court has no jurisdic- 
tion to continue the execution proceedings. 

Section 78 (2), Provincial Insolvency Act, applies 
only to a suit or application for [the execution of a 
decree (other than a suit or application in respect 
of which the leave of the Court was obtained under 
sub-s. (2) of s. 28), which might have been brought 
or made but for the making ofan order of adju- 
dication. This section is not intended to extend 
the period of limitation for a suit or application 
brought by the insolvent himself, and it is insert- 
ed purely for the benefit of creditors who are pre- 
ənted from proceedings against him by the order 
of adjudication. Rama Pullai v, Kasamuthu Nadar 
(1), followed. y 

App. for revision of the order of the 
Court of the Additional District Judge, 
Nagpur, dated March 22, 1934, in Miscel- 
laneous Judicial Case No. 69 of 1933, 
arising out of Civil Suit No. 29 of 1924, 


dated July 12, 1928. 


Mr. B. R. Mandlekar, for the Applicant 

Messrs. R. N. Padhye and W. B. Pen- 
dharkar, for the Non-Applicant. 

Order.—On March 8, 1928, a ginning 
factory belonging to the applicant Chandu- 
lal was sold in satisfaction of the claims 
of three decree-holders. Previcusly on 
October 20, 1927, two of his creditors, 


“including one of these decree-holders, had 


applied to have Chandulal adjudged in- 
solvent, and he was so adjudged on April 
25,1928. The adjudication was annulled 
on October 11, 1930, because he had failed 
to apply for discharge within the time 
fixed. The executing Court learnt of the 
insolvency proceedings on April 12, 1928. 
An application by Chandulal to set aside 
the sale on the ground of certain irregulari- 
ties, which were said to have resylted in 
a low price, was dismissed on July 12, 
1928, and onthe same day the sale was 
confirmed. The auction-purchasers were 
put in possession on July 29,1928. In the 
application that has given rise to this 
application for revision, Chandulal asked 
to be placed in possession of the ginning 
factory and also of certain movable pro» 


“ vent. ‘It is only afterthe making 
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perty, of which he alleged tħe auction- 
purchasers had wrongly taken possession 
when they were placed in possession of the 
ginning factory. 

The applicants argument is that the 
executing Court had no authority to pro- 
ceed withthe execution proceedings, once 
he had been adjudged insolvent end his 
property had vested in the Insolvency 
Court, and that the auction-purchasers had 
no right tothe possession of tke mov- 
able property that was not covered by the 
attachment and sale. The sale was con- 
firmed, asI have stated, on July 12, 1928, 
and the sale proceeds were sent to the 
Insolvency Court, which distributed them 
amongst the creditors. Chandulal never 
informed the Insolvency Court that he 
owned certain movable property of which 
the auction-purchasers had taken wrongful 
possession, but on the other hand he told 
the Insolvency Court that he had no other 


property. The Insolvency Court clearly’ 


accepted the sale and distributed the sale 
proceeds, and it isnotfor Chandulal to 
object that a notice should have 
sent to the Insolvency Court and that the 
lack of the notice invalidated the sale. 
That was an objection that might pos- 
sibly have beentaken by the Insolvency 
Court of Chandulal’s creditors, but not by 
Chandulal. 

Under s. 28 (2) of the Provincial Inscl- 
veney Actthe property of the insolvent 
vests inthe.Court or Receiver on the 
making of an order of adjudication and 
thereafter, except as provided in the Act, 
no creditor to whom the insolvent is in- 
debted in respect.of any debt provable 
under the Act, shall during the pendency 
of the insolvency proceedings have any 
remedy against the property of the insol- 
of an 
order cf adjudication that the creditors are 
prevented from proceeding against the pro- 


_ perty of the insolvent, and under s. 29 the 


executing Court may allow the preceedings 
to continue onsuchterms as it may im- 
pose. The executing Court, therefore, had 
jarisdiction to continue the execution pro- 
ceedings, Section 52 provides that, when 
notice is given tothe executing Court that 
an insolvency petition has been admitted, 
the Court shall, on the applicaticn, direct 
the property, if inthe possession of the 
Court, tobe delivered jo the Receiver. 
In this case, however, the property had 
been sold before the arder of adjudication 
and befcre the executing Court learnt of 
the insolvency proceedings,and there was 
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“the period 
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no application to have the property deliver- 
ed tothe Receiver. There is, therefore, 
in my opinion, no ground for holding that 
the Insolvency Court had noe jurisdiction to 
continue the.execution proceedings. 

It was apparently suggested that the 
present application lay under s. 144 of the 
Civil Procedure Oode. That section 
obviously has no application. If the ap- 
plication is one under O. XXI, r. 90, it is 
clearly long barred by limitation. The 
argument before me, however, has been 
mainly based on the supposition that the 
application is ohne under s. 47 of the Civil” 
Procedure Code, governed by Art. 181 of 
the Limitation Act, which provides a 
period of limitation of three years from 
the date when the rightto apply accrued. 
The right toapply accrued at the latest on 
July 29, 1928, when possession was deliver- 
ed tothe auction-purchasers. The appli- 
cant contends that under s. 78 (2) of the 
Provincial Insolvency Act he is entitled to. 
deduct the period be:ween the order of 
adjudication and the ‘annulment. That 
section applies only to a suit or applica- 
tion for the execution of a decree (other 
than a suit or application in respect of 
which the leave of the Court was obtained 
under sub-s. (2) of s. 28), which. 
might have been brought or made but for: 
the: making. of an order of adjudication. 
The application is not a suit or applica- 
tion’ for the execution of a decree, and it 
does not appear to me that the applicant 
was prevented by the order of adjudica- 
tion from making this application before. I 
respectfully agree with the decision in 
Rama Pillai v. Kasamuthu Nadar (1) 
that this section is not intended to extend 
of limitation for a suit or 
application brought by the insolvent 
himbelf, and that it is inserted purely for 
the benefit of creditors who were pre- 
vented from proceeding against him by 
the order of adjudication. The application 
is, therefore, barred by limitation. 

The application for revision is therefore, 
dismissed with costs. Counsel’s fee Rs. 15. 


D. Application dismissed. 


(1) AIR 1929 Mad. 715; 121 Ind. Gas. 485; (1929) 
M W N 369;30 L W 887; Ind. Rul. (1930) Mad. 181, 
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BOMBAY HIGH COURT 
First Civil Appea] No. 124 of 1933 
September 23, 1935 
ARLEE AND N. J. WADIA, JJ. 
VITHALDAS GOVINDRAM GANDHI— 
APPELLANT 
versus 
VADILAL CHHAGANLAL SHAH AND 


OTHERS—RUSPONDENTS 

» Hindu Law—Succession—Mitakshara School—~ 
Exclusion from succession—Non-congenital lundcy 
—Co-parcener's subsequent lunacy—Whether can 
take by survtvorship—Letters of administration— 
Practice in Bombay Presidency—Whether can be 
granted in respect of undivided family property. 

Under the Mitakshara School of Hindu Law the 
right of a member of Hindu joint family to share 
in ancestral property comes into existence at birth, 
and is not lost but is only in abeyance by reason 
of a disqualification. It subsists all through, 
although it is incapable of enforcement at the time 
of partition, if the disqualification then exists. 
Hence, if on the death of all the other members 
the disqualified member becomes the sole surviving 
member of the family, hetakes the whole property 
by survivorship. Consequently, aco-parcener, taking 
an interest in the family property by birth, does 
not lose his status as such by reason of his sub- 
sequent lunacy though his lunacy may disqualify 
him from asking for a share on partition. On the 
death of the sole surviving member he takes the 
whole property by survivorship. Muthusami 
Gurukkal v. Meenammal (2) and  Dilrajkuert v. 
Rikheswar Ram Dube (3), followed, Bapuji v. Pandu- 
rang (1) and Pudiava Nadar v. Pavanasa Nadar 
(4), distinguished. 

Bombay Letters of Administration are always 
granted in respect of undivided family property. 
Bai Ujambai v. Harakchand (5) and Ochavaram 
Nanabhai v. Dolatram Jamietram (6), referred to. 

F.C. A. from a decision of the Assistant 
Judge, Ahmedabad, in Miscellaneous Ap- 
plication No. 195 of 1932.: 


Messrs. G. N. Thakor and B.G. Thakor, 
for the Appellant. 

Messrs. C, K. Shah and C.C. Desai, for 
the Respondents. 


_Barlee, J.—The appellant applied for 
limited letters of administration im res- 
pect of certain property in the Ahmedabad 
District which, he said, belonged to one 
Vadilal Gulabji who died on April 16, 1912. 
At the date of his death he left a son 
Jivram, who was then a lunatic though he 
does not appear to have been a congenital 
lunatic. Jivram was married and had a 
daughter called Bai Jashi. Bai Jashi mar- 
ried one Vadilal Chhaganlal and died on 
June 16, 1930. The petitioner presented 
his application on behalf of the lunatic 
Jivrdm since he had been appointed a 
curator of the lundtic. by the Huzur Court 
of the Mansa State. The property in res- 
pect of which letters of administration were 
- asked consisted of certain’ shares in a com> 
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pany at Ahmedabad, The application was 
contested by Vadilal Chhaganlal, the hus- 
band of the deceased Bai Jashi, and the 
question on which the parties fought id 
the Court of the’Assistant Judge of Ahme- 
dabad was whether the lunatic Jivram 
was entitled to the estate of the deceased 
Vadilal Gulabji as his heir. The oppon- 
ent’s case was that Jiyram was not entitled 
as he was a lunatic, and the learned As- 
sistant Judge, following the case of Bapuji 
v. Pangurang (1), decided that the lunatic 
Jivram was debarred from taking the 
property as the heir of the deceased 
Vodilal Gulabji and that the petitioner 
was therefore not entitled to letters of ad- 
ministration under s. 246, Succession Act. 
Tne curator has appealed and Mr. C. K. 
Shah on behalf of the respondents has 
token a preliminary objection that the 
curator has no locus standi inasmuch a 
his appointment has been cancelled by the 
Huzur Court of the Mansa State. We have 
not all the papers here on this point; but 
it appears that the order of the Huzur 
Court of the Mansa State has been sus- 
pended and prima facie the appellant, 
V. Œ. Gandhi, is still the curator. There 
would apparently be no objection to his 
being recognized by a Court in British 
India since he is the person who has been 
appointed by the Mansa Court and pre- 
sumably the lunatic was domiciled in 
Mansa. 
“The decision on which the learned As- 
sistant Judge has based his finding, Bapuji 
v. Pandurang (1), was not directly in point. 
One Bapuji died, leaving him surviving 
Lakshman, his undivided son, who had been 
born deaf and dumb, and the defendant 
Pandurang, his undivided nephew. It was 
held that Lakshman was disqualified from 
inheriting and that therefore on Bapuji's 
death Pandurang had succeeded to the 
entire family estate and was competent to 
dispose of it: and that a son subsequently 
born to Lakshman could not recover any 
part of the estate sold from the pur- 
chaser. The present case is distinguish- 
able on the ground that Jivram was not a 
congenital idiot and therefore did become 
a co-parcener on birth, whereas in Bapuji 
v. Pandurang (1), the son never became 
a co-parcener. The present case seems td 
us to be on all fours with that of Mu- 
thusami Gurukkal v. Meenammai (2). One 


1) 6B 616. 

> 43 M 464; 55 Ind. Cas. 576; A IR 1920 Mad, 
652; 38 M L J 29110920) M W N 233,27 MLT 
329, 
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Gangadhara Gurukkal was entitled to an 
archaka office in a temple. Though he 
was born sane, he became insane after 


“his son Subbayya attained his majority. 


During the period of Gangadhara’s in- 
sanity, Subbayya was doing the archaka 
service. Subbayya died in 1874. Ganga- 
dhara continued insane until his death, 
which took place in 1880. Subbayya’s 
widow died in 1911 and Gangaéghara's 
widow died in 1912. The plaintiff as the 
reversioner of Subbayya, the son brought 
the suit against the daughter and edaugh- 
ter’s son of Gangadhara for a declaration 
of his right to, and for possession of, the 
office of archaka. Defendants were the 
daughter and grandsons of Gangadhara and 
so they were sister and sister's sons of 
Subbayya. If the property belonged to 
Subbayya, the defendants being only the 
Sister and sister's sons of the owner were 
excluded by the plaintiff. If, on the other 
hand, Gangadhara was the owner at the 
time of his death, the defendants, as his 
daughter and daughter's sons, would ex- 
clude the plaintiff. The question then was 
whether Gangadhara, on the death of his 
son, took the property as the last male 
holder of the family. 

Their Lordships considered at length 
the Sanskrit texts and decided that the 
tight of a member of Hindu joint family 
to share in ancestral property comes into 
existence at birth, and is not lost but is 
only in abeyance by reason of a disquali- 


‘fication. It subsists all through, although 


it is incapable of enforcement at the time 
of partition, if the disqualification then 
exists. Hence, if on the death of all the 
other members, the disqualified member 
becomes the sole surviving member of 
the family, he takes the whole property 
by survivorship. This decision is directly 
in point; for here Jivram was a co-par- 
cener at birth, and though his lunacy 
would have disqualified him from asking 
for ashare on partition, on the death of 
his father, he became the last scrviving 
male of the family. The learned Assistant 
Judge failed to notice that the Bombay 
case of Bapuji v. Pandurang (1), was 
distinguishable. It is of courses binding on 
ws so far as it goes. But it merely de- 
cides that the congenital deaf mute is 
not a co-parcener and goes no further. 
We think that it would be dangerous to 
extend this principle by analogy to the case 
of members of a family who become dis- 
qualified by subsequent disqualifications. 
Both these cases haye been considered by 
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a Bench“of the Patna High Court in 
Dilrajkuari v. Rikheswar Bam Dube (3), 
where it was decided: following the Madras 
case, that under the Mitakshara S&chcol of 
Hindu Law, aco-parcener taking an interest 
in the family properly by *birth merely 
becomes incapable of enforcing his right 
to a share upon partition upon becoming 
afflicted with madness and does not lose 
all his co-parcenary inlerest by reason of 
case of Bapuji v. 
Pandurang (1j, was mentioned and dis- 
tinguished on ihe ground, which I have 
noted, that it was acase of a congenital 
deaf mute. 

Mr. Shah kas drawn our attention to a 
Full Bench decision of the Madras High 
Courtin Pudiava Nadarv. Pavanasa Nadar 
(4). That case merely decides that the 
rule of Hindu Law thet a congenitally 
blind person is excluded from succession 
has not become obsolete. It is not on all 
fours with the present case. The learned 
Advocate relies on some observations of 
Couts-Trotter, J.: at p..976*, where the 
learned Judge expresses the view that the 
tule of exclusion in the Mitakshara applies 
io those who take by survivorship as well 
as to those who take by succession. This 
may be conceded; but it dces not touch 
the main point whether a member of a 
family who beccmes insane loses his 
status as a member of a co-parcenary. On 
this ground we differ from the learned 
Assistant Judge. 

Mr. Shah has raised another point. He 
seeks to put the appellant into a dilemma: 
If the family property be the separate 
property of Vadilal, the lunatic, hetsays, 
cannot claim it: whilst if it be joint pro- 
perty, there isno machinery by which he 
gan be given a certificate under the Suc- 
cession Certificate Act. But the answer to 
this is given in various decisions of our 
Court. In Bombay, letters of administration 
are always granted in respect of undivi- 
ded family property. The latest case is a de- 
cision of Kania, J. in Bai Ujambai v. Harak- 
chand (5). A petition was filed for letters 
of administration of the joint family pro- 
perties: and credits standing in the name 
of one Govindji Khushal. No one objected 
that letiers of administration could not be 

(3) 13 Pat. 712; 151 Ind. Cas, 419; A I R 1934 Pat- 
873; 15 P L T479; 7 R P91. 

(4) 45 M 949; 69 Ind.®”Cas. 313; A IR 1923 Mad. 
215; 43 M L J596; 16 L W 563;(1922) M W N 693; 
31 M LT 320 (F B). * 

(5) 37 Bom. L R 300; AI R 1935 Bom. 242; 156 
Ind. Cas, 621; 59 B 644; 8R B 6. 
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given of thé joint family properties, and 
‘the order was that letters of administration 
should’ issue to Ujambai for the use and 
benefit of her minor son Amriflal Govindji 
Khushal and limited to the period of his 
minority with the exception of the separate 
property of the deceased, i. e., they were 
granted with respect to the joint family 
property only. In Ochavaram Nanabhai v. 
Dolatram Jamietram (6), Jenkins, O. J., 
remarked (p. 646)*: 

“The point urged on behalf of the appellant is 
that the deceased was, at ths time of his death, 
joint in family andi entitled only to joint property; 
so that letters of administration could not be 
granted, as though he had left ssparate property. 
But in Bombay it “has been repeatedly held that on 
applications for probate, the Court will not enter 
on a question as to the title to the property which 
tbe testator by his will purports to leave.” 

And letters of administration were 
granted. Our conclusion then is that the 
learned Assistant Judge was incorrect in 
his decision that the applicant was not 
entitled to Letters of Administration under 
s. 246, Succession Act, on behalf of the 
lunatic Jivram. The appeal will, therefore, 
be allowed. The order of the learned 
Assistant Judge is set aside. The papers 
will be returned to him so that he may 
deal with the case in accordance with law. 
The appellant will get his costs of the 
appeal and the security given by the ap- 
pellant is discharged. 

N. J. Wadia, J—I agree. 

D Appeala : 

(6) 28 B 644; 6 Bom. LR ge. ois 
*Page of 28 B.— [lid] 





PATNA HIGH COURT . 


Civil Appeal No. 60 of 1933 
January 16, 1936 5 
COURTNEY-TERRELL, C. J. 
LACHMINARAYAN DAS—PLaINTIFF— 
APPELLANT 
versus 


CHAIRMAN, CUTTACK MUNICIPALITY 
—DeErenDANT—RESPONDENT 

Bihar and Orissa Municipal Act (VII of 1922), 
ss. 377, 107—Suit for declaration that alteration im 
assessment is illegal and for injunctton—Whether 
barred by s. 377—S. 107, scope and meaning of— 
One month's nottze, necessity of—Ubjection const- 
dered by Commissioners on merits—Whether answer 
to plaintiff's claim. ` . 

Section 377, Bibar and Orissa Municipal Act, 
like the English Public tuthorities Protection Act 
and similar legislation in India, is for the pur- 
pose of protecting a public authority from suits in 
respect of acts bona fide purporting to have been 
performed under the gegis of a lawful act bub in 

which, in spite of the bona fides of the public 
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authority, the law bas been overstepped and a 
tort has been committed. It is not intended to ap- , 
ply to suits for the recovery of sums of money 
other than damagesfor tort which are lawfully 
recoverable either under statute or at Common Law. 
It does not bar a suit for è declaration that an 
alteration in the plaintifi’s assessment is illegal 
and for injunction to restrain the Municipality 
from levying tne increased assessment. 

The meaning of sub-s. (2) of s. 107, Bihar and Orissa 
Municipal Act is to lay down a condition precedent 
to the alteration of anassessment. The increased 
taxation cannot be recovered until the alteration of 
the listehas been made asa condition precedent. 
Similarly the effect of sub-s. (2) is to make the 
issue of at least one month's notice of the proposal 
to make an alteration a condition precedent to the 
making of the alteration itself. It is no answer to 
tne plaintifs claim that the plaintiff in any case 
had the merits of his objection entertained by the 
Commissioners and that in that case he can 
hardly claim to have the benefit of the notice 
which was only intended to give him an opport- 
unity to have his case considered. 


Mr. S. K. De, for the Appellant. 
Mr. 8. C. Chatterji, for the Respondent. 

Judgment.—This is a second appeal 
from a decision of the District Judge 
reversing the decision of the Munsif, who 
decreed a suit in the following circum- - 
stances: The plaintiff is a person who 
lives in the town of Cuttack and has a 
house there. Under the provisions of the 
Bihar and Orissa Municipal Act, the com- 
missioners desired to increase his assessment 
on the ground thet ke had extended 
the building in question by making ad- 
ditions cr alterations to it. The Act 
makes provision by s. 107 for such in- 
crease of assessment. Sub-s. (1) of s. 107 
states the alterations of assessment which 
may be made in the list. Sub-s. (2) pro- 
vides as follows: 

“The commissioners shall give at least one 
month’s notice to any person jnterested of any 
alteration which they propose to make under cls. 
(a), (b), (c) or (d) of sub-s. (1) and of the date on 
which the alteration will be made.” 

The commissioners, withoul giving any 
such notice, as is provided by this sub- 
section, in fact proceeded to make an 
alteration in the plaintifi’s assessment and 
then proceeded to collect the increased 
tax. ‘Che plaintiff complained that he had 
received no notice and said that in any 
case the increased assessment was not 
justifiable on ils meriis. It would appear, 
although there i$ no direct evidence on” 
the point, that the commissioners pro- 
ceeded to entertain the plaintiff's objection 
and ultimately dismissed it. In this suit, 
however, he says that he is entitled, not- 
withstanding the circumstances of the 
rejection of his objection by the commis- 
sioners, to claim a declaration firstly that 
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the commissioners, not having tssued the 


“ required notice, are not entitled to make 


‘the alteration which they did in fact make, 
-and he asked for an injunction to restrain 
-them from levying the increased assess- 
ment. Since the suit has been brought, the 
assessment has been in fact levied from 
the plaintiff. The defendant has argued 
that sub-s. (2) does not have the 
effect of making the issue of the notice 
therein mentioned a condition precedent 
for making the required alteration, and an 
objection was further taken, that under 
s. 377 of the Act.the suit is not main- 
tainable by reason of the fact that the 
‘plaintiff did not before his suit issue the 
notice . provided by that section. As to 
the last objection,’ I agree with the 
learned, District 


cation to cases.of this sort. Section 377, 


like the English Public Authorities. Pro-" 


tection Act and similar legislation in India, 
is for the purpose of protecting a public 
authority from suits in respect. of acts 
- bona fide purporting to have been per- 
formed under the aegis of a lawful act 
but in which, in spite of the bona fides of 
the public authority, the law has been 
overstepped anc a tort has been commit- 
ted. It is not intended to apply to suits 
for the recovery of sums of money other 
than damages for tort which are lawfully 
recoverable either under Statute or at Com: 
mon law. 

This -view of the matter was taken by 
this Court in a recent decision (First 
Appeals Nos. 83, 84 and 85 of 1952) in which 
plaintiff, sought to recover a statutory 
amount of compensation which the public 
authority had refused to pay over to him. 
I, therefore, think there is no bar to the 
suit. On the merits of the suit itself, it 
seems to me that the meaning of sub-s. (2) 
of s. 107 is to lay down a condition 
precedent to the alteration of an assess- 
ment. It is conceded that the increased 
taxation cannot be recovered until the 
alteration of the list has been made as 
a condition precedent. Similarly the effect 

eof sub-s. (2) is to make the issue of at 
least one*month’s notice of the proposal 
to make an alteration a” condition: prece- 
dent to the making of the alteration itself. 
On behalf of the Municipality a further 
point has been argued that the plaintiff 
in any case had the. merits of his objec- 
tion entertained by the, commissioners and 
it is suggested that in that case he can 
hardly claim to have the benefit of the 
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Judge and with the 
learned Munsif that s. 377 has no appli-’ 
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him an opportunity to. have his case con- 
sidered. To my mind this is no answer 


-at all to tbe plaintiff's claim. We know 


little or nothing of the actual proceedings 
that took place before the commissioners, 
but in any case the plaintiff cannot be 
prejudiced by the fact that, in default of 
the commissioners considering his objec 
‘tion on the ground of want of notice, he 
fell back upon a defence of the merits 
of his case in the matter of the assessment. 

The learned Munsif decreed the suit. 
The District Judge, whilst supporting the 
Munsif on the question of the protection 
afforded to the Municipality by s. 377, 
condsidered that the fact that the Munici- 
pality had already gone into the matter 
of the merits of the objection to the in- 
creased assessment was 2 bar to the plain- 
tiffs. suit, and he considered that the 
plaintiff was at fault in not setting forth 
in his plaint and in not producing before 
the Court the proceedings before the com- 
missioners, Now the papers relating to the 
proceedings before the commissioners are 
in possession of the Municipality, and if 
such papers were relevant, and I think 
they were not to the question to be tried, 
it was for the Municipality to produce 
them, it was no fault of the plaintiff that 
he did not produce them. In my opinion the 
judgment of the learned District Judge 
was erroneous and should be set aside. 
The appeal will be allowed, the declara- 
tion asked for will be granted, and in- 
asmuch as the increased taxes have been 
collected from the plaintiff, they will be 
returned by the commissioners and the 
commissicners will pay the costs throughout. 
t oN. Appeal alluwed. 
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LAHORE HIGH COURT 

~Criminal Revision Petition No. 1435 

of 1935 
January 8, 1936 
Currin, J 
CHANAN SINGH AND ANOTHER— 
` Convicts—-PETITIONERS 
f versus 
- EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), s. 411— Receiving 
stolen property—Property belonging to different 
owners and proceeding from different burglaries— 
Conviction for separate offences—Prosecution must 
prove that accused received properties at different 
times—Criminal trial. 

Where property belonging to different owners and 
the proceeds of different burglaries are fotind in the 
possession of one man, hé cannot be convicted of 
several offences of receiving in respect of the props, 
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erty identified by diferent owners unless the pro- 
secution proves that they,were received by him at 
diferent times, Hayat v. Emperor (1) and Emperor 
v. Bishun Singh (2), followed, Dadlomal v. Emperor 
(3), referred to. 


_ Cr. R.P. of the order of the Sesions 
Judge, Gurdaspur, dated May 28, 
1935, affirming that of the Magistrate, First 
Class, Batala, dated May 4, 1935. 

. Pandit Bishen Narain, for the Petitioner. 

Mr. Anant Ram Khosla, for The Govern- 
ment Advocate, for the Respondent. 

Judgment.—The petitioners Chanan 
Singh and Indar Singh have been convicted 
under s. 411 of the Indian Penal Code in 
respect of property recovered which had 
been stolen from the house of Nathn Ram 
which was burgled on the night August, 
10/11, 1934. There is ample evidence to 
warrant their conviction. 

In the case cf Chanan Singh, however, a 
technical pointhas been raised by his 
Counsel. It appears that when Chanan 
Singh’s house was searched, not only the 
ting which is the subject-matter of the 
present conviction was recovered but also 
‘a gun which was stolenin October 1932, 
from one Partap Singh. It appears that 
Chanan Singh was tried and convicted 
under the Arms Act for illegal possession 
of this gun and he was separately tried 
and convicted under s. 411 for being in 
possession of this gun which he knew to 
be stolen property, the sentence passed 
on him being concurrent with that passed 
under the Arms Act. This order was passed 
on January 31, 1935, while the order in the 
present case was not passed till May 4, 
1935. The petitioners Counsel urges that 
the second trial was illegal and in support 
of this has referred to Hayat v. Emperor (1) 
adecision of this Court and to Emperor 
v. Bishun Singh (2). In the former ruling 
Mr. Justice Addison dissented from the 
previous view taken by the Chief Court and 
from the view adopted by the Judicial 
Commissioners of Sind and held following 
the views of the Allahabad and Calcutta 
High Courts that where property belong- 
ing to different owners and the proceeds 
of different burglaries was found in the 


. possession of one man he could not be 


convicted of several offences of receiving 
in respect of the property identified by 
different owners unless the prosecution 
proved that, they werg received by him 
at different times That view, in my 

(1) ATR 1928 Lah. 637; 110 Ind. Cas. 673; 29 P L 
R541; 11 AI Gr.R 9:29 Gr. LJ 737, 

(2) 3 Pat. 503; 81 Ind, Cas. 296; A IR 1925 Pat. 


20; 5PLT 319; (1924) PH CO 126; 2 PLR Or. 
131; 25 Cr. U J 738.3 
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opinion, is gorrect and the learned Counsel 
for the Crown can only urge against it 
another ruling of the Sind Court Dadlo- 


malv. Emperor 27 Or. L. J. 1256 (3), 
waich follows previous Sind cases. 
In view, therefore, of these facis I 


think the second trial of Chanan Singh 
was illegal and his conviction must be set 
aside. “The petition as far as it relates to 
Chanan Singh is accepted and his convic- 
tion is set aside. 

As regards Inder Singh, there is no 
ground for interference andI dismiss the 
petition so far as he is concerned. 

Order accordingly. 


D. 
(3) 27 Cr. L J 1256; 98 Ind. Cas, 104; AIR 1927; 
Sind 54. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 1114 
of 1932 
April 8, 1936 
MACPHERSON AND MOHAMMAD Noor, JJ. 
BRIJNATH DUTT AND OTJERS— 
DEFENDANTS—ÅPPELLANTS 
VETSUS 
BARDA KANTA RAY AND OTHERS 
—Pvaintirrs —RESPONDENTS AND 
SADANAND BAKSHI AND oranes 


—Derenpants—Responpents 

Revision—Case of small cause nature—Appeal 
and cross-objection—Second appeal—A ppeal not com- 
petent—Whole litigation before High Court~Revi- 
sional jurisdiction, if will be exerctsed—Practice 
of Patna High Court—Provincial Small Cause Courts 
Act (IX of 1887), s. 25, i 

Where, although no appeal lies from the deci- 
sion of a Subordinate Judge in a suit of a small 
cause nature witnin the pecuniary limits of his 
jurisdiction and no cross-objection lies, when the 
whole litigation is before the High Court it may well 
be considered in the light of the powers of the High 
Court under s. 25 of tne Provincial Small Oause 
Courts Act. But it is not the practice of the Patna 
High Court to exercise such powers or revisional 
powers when it has arrived at the conclusion that 
the decision which is before it, is sound on the 
merits. When the decision of the District Judge 
is such as the Judges of the High Court would 
have been inclined to pass if the matter had come 
before them on the merits, they would not exercise 
any revisional or similar discretion in favour of 
the appellants. KP 

A. from a decision of the District Judge of 
Msnbhum-Sambalpur, dated February 5? 
1932, modifying that of the Subordinate 
Judge, of Dhanbad, dated March 26, 1931. 

Messrs. A. B. Mukharji and B. B. 
Mukharji, for the Appellants. 

Mr. L. K. Chaudhuri, for the Respond- 
ents. j 

Macpherson, 4.—The suit out of which 
this litigation has arisen was filed as 
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a money suit in the Court of the Munsif 
at Dhanbad. It was then transferred to 
the Court of the Subordinate Judge and 
tried in the ordinary form. It is of value 
under Rs. 500 and being a suit for 
Yeimbursement, is of the nature of a 
Small Cause Court suit. The Subordinate 
Judge had small cause powers up to 
Rs. 500. Accordingly no appeal låy from 
his decision. Nevertheless an appeal was 
preferred to the District Judge of Manbhum, 
The appeal failed, but the cros8-appeal 
by the plaintiffs was decreed with the 
result that the defendants Nos. 10 to 12 
who were the appellants in the Court 
below have preferred the present second 


appeal. 

The facts are briefly as follows. The 
Bakshis were brahmottardars under 
the Jharia Raj of a chak called 
Banskanali in mauza Jealgora at a 


rent of Rs. 8-8-0 and they were also liable 
to a cess of Rs. 49-0-6. In 1891 they grant- 
ed a lease of the underground rights as 
well as of some surface rights to the 
plaintiff-respondents who may be called 
the Roys for an annual payment of Rs. 200. 
It was stipulated that the Roys should 
pay the rent and cesses to the Jharia 
Raj, the superior landlord, and should 
pay the balance to their own lessors the 
Bakshis. In 1907 the Bakshis settled 261 
bighas of the surface with the East India 
Coal Company fora payment of Rs. 1,300 
and a reserved rent of Rs. 325, but this 
point is not of much importance in this 
litigation. In 1919 the Bakshis sold to 
defendants Nos. 10 to 12 who may be 
called the Dutts the right to the annual 
payment of Rs. 200 from the Roys reserved 
under the lease of 1891. The Roys realised 
the whole sum of Rs. 200 up to the Magh 
kist of 1332 B.S. The rent to the superior 
landlord payable by the Ross under the 
deed of 1891 not having been paid by 
them, the Jharia Raj brought a rent suit 
against the Beakshis for the period 1329 
to 1332 B. 8. end obtained decree, and 
when the tenure was about to be sold, 
the Roys paid up the decretal amount to 
the superior landlord to save the tenure, 
“and then.initiated the present litigation 
‘making partiés the Bakshis and the Dutts 
as well as the Chakravartys who, however, 
do not concern us. 

The learned Subordinate Judge, who 
evidently thought that the suit was a 
eontribution suit found that the Bakshis 
were liable to the Roys for the original 
amount of rent due but not for the whole 
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amount sued for and decreed the suit 
accordingly against the Bakshis. As regards 
the Dutts, he held that they wére not 
liable. = 

As has already been statéd, the Dutts, 
nevertheless appealed, but when the appeal 
came to trial, failed to press it. “The 
plaintiffs, however, took the opportunity 
to file a  cross-objection against the 
eXclusion of the Dutts from the cate- 
gory of judgment-debtors and the 
learned District Judge of Manbhum 
sustained the objection and held that the 
Duts also were liable. He pointed out 
that the learned Subordinate Judge was 
of opinion that if the plaintiffs paid rent 
amicably to the superior landlord, they 
would not be liable to pay to others the 
whole Rs. 200 reserved (which is certainly 
correct) but that they were not entitled 
to be reimbursed in this case by the 
Dutt defendanis because they only paid 
in execution of a decree, and he negatived 
this latter view end included the Dutts 
also among the judgment-debtors from whom 
the plaintiffs could realise. 8 

In second appeal there isa preliminary 
objection that no appeal lay to the District 
Judge and consequently no cross-appeal. 
This objection cannot be gainsaid. No 
appeal lay from the decision of the Sub- 
ordinate Judge in a suit of a Small Cause 
Court nature within the pecuniary limits 
of his jurisdiction end that was the character 
of the plaintiffs’ snit, and if no appeal 
lay, neither did the cross-objection in the 
appeal lie. That is, however, not an end 
of the matter since ihe wkole litigation 
is before this Court and may well be 
considered in the light of our powers 
under s. 25 of the Small Cause Courts Act. 
Now it is not the practice of this Court 
to exercise such powers or revisional powers 
when it has arrived at tke conclusion that 
the decision which is before it, is sound 
on the merits. Manifestly the plaintiffs 
heve been made to pay twice over money 
representing the rent to the superior 
landlcrd. One amount las gene to the 
landlord and another amount hes gone to 
the Dutts who are only entitled to recover 
the balence of Rs. 200 payable by the 
plaintiffs after deducticn of the rent to 
the superior landloyd. The iwo sets of 
defendants may be left to decide the ‘point 
inter se. . 

Accordingly the decision of the District 
Judge is such es we would ourselves have 
been inclined to pass if the matter had 
come before us on the nferits and in the 
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circumstances I shotild not be prepared to 
exercise any revisional or similar discretion 
in favour of the appellants. 

I would dismiss this appeal with costs: 
hearing fee one geld mohur. 

Mohammad Noor, J.—I agree. 

N. Appeal dismissed. 


_ LAHORE HIGH COURT 
Criminal Revision Petition No. 1543 of 
1935 
“ January 20, 1936 

CURRIE, J. f 
PINDI DAS—AGO0USED - PETITIONER 
versus 
EMPEROR —Oprosits PARTY 

Criminal trial—Benefit of doubt—Plea of alibi 
taken at earlier stage—Plea not established- Pre- 
sence of accused at place of offence, appearing 
doubtful—Held, benefit of doubt should be given. 

In the trial for an offence under s. 147, Penal 
Code, the accused although he failed to establish 
his plea of alibi but had put it forward at an 
‘early stage of the investigation and from the evi- 
dence his presence at the affray appeared some- 
what doubtful : 

Held, that he was entitled to the benefit of the 
doubt which would not have arisen if the Police 
whom the accused had cited as witnesses had given 
their evidence frankly. 

Cr. R. P. from an order of the Sessions 
Judge, Lahore, dated November 1, 1935. 

Mr. Amolak Ram Kapur, for the Peti 
tioner. . i 
Mr. Ram Lal, for the Crown. 


Order.—The six petitioners were con- 
victed under s. 147, Indian Penal -Code. 
On appeal thelearned Sessions Judge main- 
tained the convictions but reduced the 
sentences of imprisonment in the case of 
Roshan Lal and Badri Nath to four months’ 
rigorous imprisonment and Pindi Das to 
three months, maintaining the sentences 
of fine imposed on the other three. There 
is not the least doubt that on July 12, 
1934, an affray did take place in Bazaz 
Hatta between 5-30 p. m. and 6 P. M. 
Arur Chand, P...was preparing Municipal 
electoral rolls in Ward No. 6 where there 
was a contest between the sitting member 
Dilawar Singh and a rival candidate 
Kanshi Ram Khosla. The partisans of rival 
candidates were presegt and the prosecu- 
tion ‘story is that there was bad blood 
between Jagan Nath, a protege of Dilawar 
Singh, and Pindi Das. Pindi Das ap- 
` pearedson the scene and incited the rival 
candidate's partisans to assault Jagan 
Nath. The defezice denied that there had 
been any fight and alibis were preferred 
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on behalf of Badri Nath and Pindi Das.. 
The learned Seesions Judge has dealt with 
the case in an exhaustive judgment and I 
see no reason for disagreeing with his view 
that an. affray did take place as alleged. 
He rejected the alibi of Badri Nath and 
I see no ground for differing from that 
view.” The only difficulty in the case is 
regarding the alibi preferred by Pindi 
Das. Admittedly Pindi Das at that time 
was uhder Police surveillance and from the 
beginning he alleged that he was in Amrit- 
sar, at the time of this affray and attempt- 
ed to obtain proof thereof from the 
Police. Durga Das, the constable who was 
shadowing him, appeared as D. W. No. 11 
and denied that he heard of any case 
against Pindi Das. This statement is ob- 
viously false. 
The witness has been called to produce 
his diary of July 12, but apparently made 
no attempt to obtain permission to pro- 
duce the diary or at least to refresh his 
memory from it. The petitioner made 
efforts to call officials of the G. I. D. in 
Lahore and Amritsar but the learned 
Magistrate did not call them and on Feb- 
ruary 3, 1935, recorded an order saying 
that he had seen the zimnis and did not 
consider it necessary to call for the C. I. 
D. diaries. The learned Sessions Judge 
examined the zimnis of August 2, 1934, 


‘August 23, 1934, and September 4, 1934, 


and I have also examined these diaries. 
As the learned Sessions Judge remarks 
there appears to be a suggestion that 
enquiries showed that Pindi Das had been 
seen in Amritsar on the day of occurrence 
at 4-30 p. m. and again in the Jallianwala 
Bagh about 7-30 r. m. The learned Sessions 
Judge remarks that there-was no evidence 
on the record to establish the fact that 
Pindi Das had been so seen at Amritsar 
and then wenton to say that assuming he 
had been so seen, the evidence would not 
constitute an alibi as he could have got 
back from Amritsar in time to take part 
in the affray at Lahore at 6P.m.and then 
got back to Amritsar in time to be in 
Jallianwala Bagh at 7-30 p.m. with a view 
to establish an alibi. That is.true, but? 
L find that the petitioner has to appear* 
in 9 case on July 13 in Amritsar, so that 
it is hard to see why he should have 
returned to Lahore after 4-30 p. m. on the 
12th. It is true that on the record the 
petitioner has failed to establish an alibi 
but it must be conceded that he made 
every effort by calling various Police wit- 
nesses and trying to call others fo esta- 
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Hae his presence. in Amritsar on that 
ate. 

The City Inspector of Police, Lahore, 
Ali Husain Shah, D. W. No. 9, refused to 
refresh his memory by reference to the 
zimnis and denied that he had ever 
asked forthe discharge of Pindi Das. It 
appears, however, that at one time he 
certainly thought that Pindi Das had suc- 
ceeded in establishing his alibi though 
he is not going so far as to recommend that 
he should be discharged. His refusal to 
refresh his memory is regrettable. A similar 
position was adopied by D. W. No. 20, 
Sub-Inspector Lakshmi Narain, butin his 
‘case the learned Magistrate ordered him 
.to refresh his memory regarding the date 
“on which he recorded the statement of 
“Abdul Majid. This is a case in which had 
thé Police Officers given. their evidence 
_ frankly, there should have been no doubt 
as to who reported the presence of the peti- 
‘tioner in Amritsar and who could have 
deposed to his presence there, but un- 
fortunately, owing to the attitude adopted 
by the Investigating Officers, this informa- 
‘tion was not disclosed and il was impos- 
sible to find out who was in a position to give 


‘the necessary information. On this record 


‘the petitioner has failed to establish his 
‘plea of alibi but it is in his favour that 
he put it forward at an early stage of the 
investigation. After a careful considera- 
“ion of the evidence of the Police witnesses 
‘and the zimnis for the three dates men- 
‘tioned by the learned Sessions Judge, I 
have come to the conclusion that the pre- 
‘sence of Pindi Das at the affray is some- 
what doubtful. In my opinion heis enti- 
uled to the benefit of the ‘doubt which 
would not have arisen if the Police had 
given their evidence frankly. I; therefore, 
accept his petition, set aside his conviction 
and acquit him. As regards the remaining 
petitioners, I see no ground for interfering 
iu their case and dismiss their petiticn. 
They will surrender to their bail and under- 
go the remainder of the sentences. 
D. ` Order accordingly. 


= PATNA HIGH COURT 

Civil Revision Petition No. 10 of 1936 

March 13, 1936 
Wort, J. 
JAI NARAIN LAL AND OTAERS 
—DEFENDANTS—PETITIONERS 
VETSUS 

KASHI LAL ASD ANOJAER-—PLAINTIFFS 

OPPOSITE PARTY 
` Res judicata—Suit for rent—Defendants alleged 
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es, 

to be in possession—Disyissal of suit—Subsequent 
suit for rent or in alternative for assessment of 
fair rent, held barred—Rent—Assessment’ of fair 
rent~Jurisdiction of Court, how far restricted— 
Courts have®no jurisdiction under general law to 
make contract between parties. A 

A suit was filed claiming that the plaintiffs 
had a three-annas odd interest in a certain makal, 
that the land, which the defendants were in posses- - 
sion of, had fallen entirely within their patti, and 
consequently the plaintiffs were claiming rent. as 
against the defendants in that action. The action 
was dismissed as the Judge came to the conclu- 
sion that the case that the land for which the 
plaintifis were claiming ground rent had fallen 
entirely within their patti, was not made out and 
the action was dismissed. Subsequently the plaint- 
iffs brought another action claiming that they had 
a separate patti and the land was clearly within 
that patti and that the defendants were in possession. 
The plaintiffs, therefore, claimed rent or, in the 
alternative, an assessment of fair rent: 

Held, that the latter suit was barred by res 
judicata. i 

No Court in Bihar or any other part of India, 
has any jurisdiction whatever to assess fair rent 
except in cases governed by the Bengal Tenancy 
Act. No Court has under the general law jurisdic- 
tion to make a contract between the parties. An 
assessment of fair rent is tantamount to making a 


_contrect between the parties, and any Court attem pt- 


ing to exercise such a jurisdiction would have 
jurisdiction only under statute. If the plaintifs 
make out their title to the land, they are entitled 
to sue for use and occupation; but every time they 
go to the Court making such a claim they must 
prove the value of such use and cecupation, 


C. R. P. from an order of the Munsif, 
First Court of Patna, dated December 13, 
1935. 

Messrs. B. N. Mitter and Ramswarup 
Sinha, for the Petitioners. 
Mr. Janak Kishore, 

Party. 

Judgment.—tThe decision of the Privy 
Councilin Atma Ram v. Beni Prasad (1), 
has nothing whatever to co with this case. 
TLeir Lordships there decidcd that Beni 
Pragad had a right ex debito justitia, 
and the Judge refusing the relief asked 
of him wes failing to exercise his juris- 
dicticn or seling with material irregularity. 
There is no question here that the plain- 
tiffs had a right ex debito justitiw. On 
their cwn pplication they claimed to have 
a preliminary point decided by the Judge 
who hes decided it against them. I should 
have felt very much inclined to hold, had 
it been possible to exercise my jurisdic- 
ticn, in favour of the plaintiffs, because 
as fer aslcan sed from what has been 
stated in this Court, the matter was clearly 

(1) 17 P L T93; 157 Ind. Cas. 894; A I R 1935 PO 
183; (1935) O W N 997; 39 G W N 1249; 1935 O Lk 
560; 42 L W 554; 2 B R1; 1935 A L R 981; 37 Bom. 
L R 871; (1935) A D J 1124; (1985) M-W N 1251; 8 R 
P O 65; 57 A 678; 62 I A 257 (P.O). 


for ihe Oppòsite 
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res, judjcata. À The former suit was an ac- 
tion by the respondents before me claiming 
that they hada three annas odd _ interest 
in a certain mahal, that the land, which 
the defendants-petitioners before me were 
in possession of, had fallen entirely within 
their patti, and consequently the plaintiffs 
were claiming rent as against the defen- 
dant-petitioners in that action. The action 
was dismissed as the Judge came to tle 
conclusion that the case that the land for 
which the plaintiffs were claiming ground- 
rent had fallen entirely within patti, was 
not made out and the action, as I have 
said, was dismissed. 


Now, the plaintifs brought another action 
and the action was clearly the same as 
it was on the former occasion. In this 
second aciion the claim was that the 
plaintiffs had a separate patti and the land 
was clearly within that patti: that the 
defendants were in possession. The plain- 
tiffs, therefore, claimed rent or, in the 
alternative, an assessment of fair rent. In- 
.cidentally it is necessary perhaps to point 
‘out that no Court in this Province or any 
‘other part of India, as faras I know has 
any jurisdiction whatever to assess fair 
Tent except in cases governed’ by the 
Bengal Tenancy Act. The land in suit is 
governed by the Transfer of Property Act 
and no Court has under the general law 
jurisdiction to make a contract between 
the parties. An assessment of fair rent is 
tantamount to making a contract between 
the parties and any Court attempting to 
exercise. such a jurisdiction would have 
jurisdiction only under statute, and in this 


case, as I have indicated, the statute does’ 


not apply. If the plaintiffs make out, 
their title to the land, they are entitled 
to sue for use and occupation: but every 
time they goto the Court making such a 
claim they must prove the value of such 
use and occupation. The plaintiffs may 
succeed in this case or they may not. 
Even if they succeed, next time they make 
such a claim against the defendant peti- 
tioners, it would be necessary for tkem to 
give such evidence as regards the value of 
the land as would enable a Court to 
such compensation for the period of time 
in suit. . 

In my judgment I have no jurisdiction to 
set aside the order? of the learned Judge 
in the Court below as it was a matter of 
jaw which was entirely within the com- 
petence of the learned Judge to decide. 
But a clearer case on the principle of res 
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judicata onethe facts as asserted in this 
case I have never come across. 

With this observation I must dismiss the 
application, but in the circumstances of the 
case, without costs, 

“oN, Application dismissed, . 


SIND JUDICIAL COMMIS- 
.  _SIONER’S COURT 
First Civil Appeal No. 12 of 1931 
February 24, 1936 
RUPCHAND AND Muna, A. J. Cs. 
MOWLOO NANJI— APPELLANT 
VETSUS 

ROCHIRAM AND OTAERS—RESPONDENTS 

Easements Act (V of 1882), s. 15—Limitation Act 
(IX of 1908), s. 26—" As of right "—Interpretation 
of—Right of way—Tenant holding temporary lease, 
if can acquire right of way by user overland in 
possession of other tenant under same landlord— 
Enjoyment of easement, whether as of right. 

here is no reason why the expression “ag of 
right” which appears both in s. 26, Limitation Act, 
and s. 15, Easements Act, with regard to the right 
of way, should not receive the same interpretation, 

‘Two persons held adjoining plots of land under 
a temporary lease issued by the Government which 
was terminable at three months’ notice and was 
transferable only with Government’s sanction : 

Held, thatone of them could not acquire a right 
of way of user over the land which was in posses- 
sion of the owner as he could not be said to have 
enjoyed thealleged easement as of right. 

{Cas2-law referred to.] 

Mr. Kewalram Jethanand, for the Ap- 
pellant. 

Messrs. Dipchand Chandumal and C. M. 
Shahani, for the Respondents. 


Rupchand, A. J. C.—The facts of this 
case are simple. Both parties are tenants 
of two adjoining plots of land bearing Sur- 
vey Nos. 6 and 7, sheet K-3, Lyari Quarter, 
Karachi, and each holds his plot under a 
temporary lease issued by Government, 
which is terminable at three months’ notice 
and is transferable only with the sanction 
of Government. Plot No. 6is registered in 
the names of the plaintiff-appellant and 
certain other persons. It has a frontage on 
a main road. But it appears that some 
years ago the plaintiff and his other co-ten- 
ants divided this plot into four’ portions. 
One of the back portions which . does not” 
abut on the main road is in the possessiore 
of the plaintiff, and his case is that for 
over 20 years befcre suit, he has been 
passing over plot No. 7 to get on to another 
main road which adjoins plot No. 7. The 
learned Additional Judicial Commissioner 
has non-suited the plaintiff on the preli- 
minary ground that assuming that the case 
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set up by the plaintiff is establfshed, he has 
acquired no right of way over plot No.7 as 
an easement under the Easement Acts, and 
we think the learned Additional Judicial 
Commissioner is perfectly correct. Now it 
is well settled that in England under s. 2, 
Prescription Act, 1832, a right of way can- 
not be acquired as an easement by user, 
by a tenant-at-will, or a. tenant for a 
number of years over another parcel of land 
in the possession either of his landlord or in 
the possession of another tenant of the same 
landlord. This rule is based on two grounds. 
The first ground is that an easement can 
only be acquired in favour of the dominant 
tenement as against the servient tenement 
in respect of the fee simple in both tene- 
ments : see Wheaton v. Maple & Co. (1), 
Kilgour v. Gaddas (2), at p. 466* Halsbury’s 
Laws of England Vol. 2, para. 535. And the 
second ground is that the easement must 
have been enjoyed “as of right.” In dealing 
this with second ground Collins, M. R., has 
said in Kilgour v. Gaddas (2), at p. 462*: 

“If Iam asked how it is consistent with the 
Prescription Act, I answer that such user and 
enjoyment is not as of right within the meaning 
of the second section. It is a user by a termor 
who if he acquired the right must acquire it as 
incident to the land of which he is termor, and 
thus for the benefit of his reversioner. Such 
user cannot be as of right, unless a reversioner 
can in law by user acquire a right against 
himself. So stands the law, and that is 


an authoritative enunciation of it which 
seems to me to be conclusive of this case.” | 
Whatever might be said in favour 


of the argument that ground No. 1 referred 
to above is not applicable to India, there 
is no reason why the expression “as of 
right” which appears both in s. 26, Limita- 
tion Act, and ‘s. 15, Easements Act, with re- 
gard to the right of way, should not receive 
the same interpretation. And it appears 
that this expression has received the same 
interpretation as under English Law from 
the earliest times. In Modhoosoodun Dey 
v. Bissuonath Dey (3), at p. 3657, Markby, 
J., has said: 

“It depends, in my opinion, upon what is meant by 
the statute when it requires that there is to be enjoy- 
ment of the easement as of right, and whether the plain- 
tiff has had such enjoyment. The quasi-possession or 
enjoyment of an easement as of right, just like the 
‘possession of lend or goods, depends according to 
the authorities partly upon facts, but partly also 
upon intention. The possessor of land or goods 
must intend to hold them on his own behalf to 
the exclusion ofany other person, or adversely, as 
0 (1893) 3 Ch. 48; 62 L J Ch, 963. 

(2) (1904)1 K. B 457; 73 LIR B 233;20T L R 
240; 52 W R 438; 90 L T 604. 
(3) 15B LR 361. e 
*Pages of (1904) 1 K. B,— [Hd] 
TPage of 15 B. L, R.— [Hd] 
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it is called. The quasi~possessor of an casement 
must intend to enjoy it as claiming a 
right thereto against all persons, and especially as 
against the owner of the servient tenement. It seems 
to me impogsible that a person cAn intend as domi- 
nant owner toenjoy an easement as of right against 
himself as servient occupier.” 

Reference might also be made to 
Uditsingh v, Kashiram (4), Dalel v. Bhajju 
(5), ManiChander v. Vaikanta Nath (6), 
Madan Mohan Chakravarty v. Sashi Bhusan 
(7) and Augrahit Napit v. Nabnatannessa 
Bibi (8), where tenants-at-will or for a term 
of years as opposed to permanent tenure- 
holders from Goverament have been held 
not to have acquired a right of way over the 
land belonging tothe same landlord whe- 
therin the possessicn ofthe landlord him- 
self or of his tenant. In Madan Mohan 
Chakravarty v. Sashi Bhusan Mukerji (7), at 
p. 1215*, while dealing with acquisition of 
a right of way by a permanent tenure-holder 
against another permanent tenure-holder 
from. Government, Chatterjee, J has with 
the concurrence of Jenkins, C. J., said : 

“Having regard, however, to the present state 
ofthe authorities it seems very doubtful whe- 
ther atenant, although heis a permanent tenure- 
holder, can acquire a prescriptive right of way 
against another permanent tenure-holder under the 
same landlord.” 


In Nasuruddin v. Deokali (9), Courtney- 
Terrell, C. J., and Jwala Prasad, J., have 
held that in India the nature of a perma- 
nent tenureis such that it permits of the 
creation of an easement of way by its holder, 
and have observed that as in England a 
tenant infee simpleis not an absolute 
owner of the land whichin lawis the pro- 
perty of the King, and as he has a per- 


manent interest he can create or acquire 


the easement, so also in India the perma- 
nency enjoyed by a permanent tenure- 
holder should permit of similar reasoning. 
For the purpose of this case if is not 
necessary to express 2 decided opinion upon 
this debatable point. The dominant tenement 
in this case is not held .on a permanent ten- 
ure. Itis terminable at any time with short 
notice and is not transferable without the 
permission of the landlord. We think, there- 
fore, that on ground No. 2 referred to above, 
namely that the plaintiff has not enjoyed 
the alleged easement as of right, 

(4) 14 A 185; A WN-1892, 38. 

(5) 16 A 181; A W N 1894, 15. 


(6) 29 0 363. . ; 
(1) 19 OW N 1211; 31 Ind. Cas. 549; A I R 1915 
Cal, 403, ? : 


i (8) 29 OL J51; 49 Ind. Cas. 798; AIR 1919 Cal 
22. | 


(9) AI R 1929 Pat, 124; 115 Ind. Cas, 884; Ind, 
Rul, (1929) Pat. 260. 5 


*Page of 190, W. N—[Bd] 
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his suit fails: *We accordingly dismiss this 
appeal with costs. i 


D. Appeal dismissed. 


PATNA HIGH COURT 

Privy Council Appeal No. 26 of 1935 
April 21, 1936 

Wort, ACTING C. J. AND DHAVYLER, J. 

MAHABIR PRASAD —Derenpant 
—APPELLANT 

VETSUS 
BRIJ MOHAN PRASAD AND ANOTHRR— 
PLAINTIFF AND DEFENDANT— 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 109, 110 — 
Judgment not one of afirmance—Substantial ques- 
tion of law must exist for granting of leave to 
appeal—High Court modifying decree on one point 
but affirming it on another—Judgment, if one of 
afirmance. 

In an application for leave to appeal to the Privy 
Council, if the judgment of the High Court is one of 
affirmance, it is necessary for the applicant to show 
that there was some substantial question of 
law within the meaning of s. 110, Civil Procedure 
Code. Whenthe Appellate Court modifies the origi- 
nal decree upona single point and that completely 
in the applicant's favour so that he has no further 
grievance in that matter, he cannot, because of that 
modification, have a right to an appeal on other 
points on which the Courts have concurred, with- 
out showing a substantial question of law. Anna- 
purnabai v. Ruprao (1) and Bibhuti Bhusan Dutta 
v. Sreepati Dutta (2), followed. Homeshwar Singh v. 
Kameshwar Singh (5), distinguished. 

Where the amount is a question in dispute, the 
fact that the Courts differ and that the higher 
Court differs in favour of the applicant does not 
mean that the decision is one of affirmance. The 
fact that the applicant has succeeded and succeeded 
altogether so that he has no furtner grievance in 
that matter, does not mean that he can without 
showing a substantial question of law, have a right 
to litigate upon other points upon which both the 
Ccurts have been in agreement. Annapurnabai v.. 
Ruprao (1), followed. 

Mr. Brij Kishore Prasad, for the Peti- 
tioner. 

Mr. Ishwarinanda Prasad, fcr the Op- 
posite Party. 


Wort, Actg. C. J.—This is an application 
for a certificate that the case is a fit one to 
be taken on appeal to His Majesty in 
Council. | 

The applicant was the defendant in 
the action in which the plaintiff claimed 
possession of certain property in the follow- 
ing circumstances, b 

There was a contract of sale by th 
plaintiff to the defendant under which 
the defendant had paid Rs. 75 as earnest 
money and there wasa further payment 
by him of Rs. 3,000. The case of the 
plaintiff was that ihe defendant, after 
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the plaintiff. had executed the sale deed, 
had tampered with it and interpolated or 
changed certain pages in the agree- 
ment and turned what was accord- 
ing to the plaintiff's description a condi- 
tional sale into an absolute sale. As 
Agarwala, J. pointed out in the course of 
his judgment what the plaintiff meant by 
conditiénal sale was that the title in the 
property should not pass until the defendant 
had paid the whole of the consideration. 
With régard to the fact that the defendant 
had not paid the whole of the considera- 
tion within the time stipulated, there 
appears to have been no dispute. In those 
circumstances the trial Judge held that 
title had not passed to the defendant and 
that the plaintiff was entitled to recover 
possession; but he held in addition that 
the defendant had forfeited the Rs. 3,C00 
which, as I have stated, had been paid 
by him. 

On appeal to this Court the judgment 
of the trial Court was affirmed as regards 
the main question but reversed so far as 
the question of Rs. 3,000 and it was held 
that the Rs. 3,010 was not forfeited. It 
will be seen, therefore, that so far as 
that matter is concerned, the defendant 
has no grievance. The substantial ques- 
tion in this case is whether the judgment 
of this Court was a judgment of affirmance, 
if so it would be necessary for the 
applicant to show that there was some 
substantial question of law within the 
meaning of s. 110 of the Code of Civil 
Procedure. Dealing with the latter ques- 
tion, it is clear that there is no substantial 
question of law. The question which was 
in dispute in this Court and in the trial 
Court was substantially a question of fact. 
Once having decided that the document, 
the sale-deed, had been tampered with, 
that the document as originally drawn up 
and executed by’ the plaintiff was what 
the plaintiff was pleased to call a condi- 
tional sale, it necessarily followed 
that the property did not pass to 
the defendant in the circumstances of 
the case the balance not having been 
paid. I fail to see any question of law 
at all and there being no substantial 
question of law, it remains, therefore, to 
consider whether this was a judgment of 
affirmance. The contention of the applicant 
necessarily is that it was not a judgment 
of affirmance as the High Court has varied 
the judgment or decree of the trial Court 
by holding that theesum of Rs. 3,000 was 
not forfeited. 
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’ The leading case with regard to this 
‘matter is a case upon which many judg- 
ments of the High Courts in India are 
based. At least the case which has been 
discussed by many of the High Courts 
in India with regard tothis question. It 
is the case of Annapurnabai v. Ruprao 
-(1), where their Lordships of the Privy 
Council gave special leave to appeal in 
these circumstances. The suit was a snit 
in which the plaintiff claimed certain 
property basing his claim on a-eadoption 
which was denied by the defendant. The 
defendant, a widow, claimed to be entitled 
to a sum of Rs. 3,000 per annum as 
maintenance. The trial Court as did the 
appellate High Court decided in favour 
of the plaintiff on the question of adop- 
tion. The trial Court, however, allowed 
the widow Rs. 800 per annum as main- 
tenance instead of her claim for Rs. 3,000. 
“This was varied by the High Court by 
increasing the maintenance allowance to 
Rs. 1,200 per annum. It will be seen, 
therefore, that the amount allowed was 
still short of the original claim which she 
had made. In those circumstances their 
Lordships of the Privy Council in avery 
short opinion gave special leave to appeal 
- but limited the appeal to the question as to 
“the maintenance allowance. 

`The case of Annapurnabai v. Ruprao (1) 
“was discussed by the Calcutta High Court 
in acase reported in the 38th Volume of the 
Caleutta Weekly Notes at page 1174 the 
case being Bibhuti Bhusan Dutta v. 
Sreepati Dutta (2), in which the learned 
Judges made this observation, which I 
should like to adopt: 

“This Court” 
said the learned Judges, 

“however, has refused on the strength of Anna-e- 
purnabai’s case to break away from along course 
of decisions of Courts in India which firmly laid 

“down the principle that when the Appellate Court 
modifies the original decree upon a single point 
and that completely in the applicant’s favour so 
that he has no further grievance in that matter, 
he cannot, because of that modification, have a 
right to an appeal on other points on which the 
Courts have concurred, with.ut showing a substantial 
question of law.” 

The learned Judge goes on to say : 

“The enormity of the opposite view is so very 
great that a far more clear and express pronounce- 
ment of the Judicial Committee would be necessary 
to uphold it.” 

The learned Judge then later in his 
judgment referred to a decision of 
Rankin, C.J., and Ghose, J. in the case 

(1) 51I A 319; 86 Ind. Cas. 801; 51 0969; AIR 
1925 P © 60 (P. CO). i 

(2) 38 O W N 1174; 154 Ind. Cas, 1072; AIR 1935 
Cal, 146; 7 R C 551; 62 C 257. 
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of Narendra Lal v. Gopendra Lal (3). 
The learned Chief -Justice in the latter 
case referring to a previous case reported 
in the 8th Volume of the Calcutta 
Weekly Wotes page. Mi [Sreenath 
Ray Bahadur v. Secretary of State 
(4)] and to Annapurnabat’s case (1), 
said that he did not think that the 
latter showed that it was an erroneous 
view; butin construing s. 110 of the Code 
of Civil Procedure what they had to look 
at was the substance and to see what 
wes the subject-matter of the appeal to His 
Majesty in Council. 

Now there is no decision of this Court 
which is to the contrary effect. The 
learned Advocate relies upon a case in 
the Homeswar Singh v. Kameshwar 
144 Ind. Cas 320 (5), but as 
will be seen it differs from the case 
in hand as did the case before their 
Lordships of the Judicial Committee 
inasmuch as there was still a substantial 
point from which by way of appeal the 
appellant might benefit. It was a case 
on a mortgage in which the plaintiff 
had succeeded in the trial Court in 
getting a mortgage decree. That decree 
hed been varied in the High Court by 
giving the plaintiff not a mortgage decree 


-but a money decree for a less amount. 


Again in the case of Thakur Jamuna 


` Prasad Singh v. Jagarnath Prasad Bhagat 


(6), the trial Court had granted a decree 
to the plaintiff in a mortgage suit but 
disallowed the plaintiff's claim for interest 
pendente lite. There was an appeal both 
by the defendant and a cross-appeal by 
the plaintiff. The High Court dismissed 
the defendants appeal but allowed the 
plaintiffs cross-appeal, thus modifying 
the decree on the trial Court. That again 
is substantially on the same footing as the 
cafe before their Lordships of the Privy 
Council but from the facts which I have 
stated it is clear that the cage is clearly 
different from the one before us. In my 
judgment I would adopt the view taken 
by the learned Judges of the Calcutta 
High Court with regard to this matter 
and would hold that this is in substance 
a judgment of affirmance and that, there- 
fcre, it is necessary for the petitioner to 
show thet there is some substantial ques- 
a 31C W N 572; [03 Ind. Cas. 65; A I R1927 Cal 


(4) 8 CW N 294. $ 
(5) 144 Ind. Cas. 320; A I R 1933 Pat, 262; Ind. Rul. 


(1933) Pat. 235, ‘" 
(6) 11 P LT 727; 117 Ind. Cas 193; A I R 1929 Pat. 


561; Ind. Rul. (1929) Pat. 4016 
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tion of law. «Upon that point, ss I have 
already stated, he has failed, and in my 
opinion; therefore, the application for leave 
to appeal should’ be dismissed with costs. 
We assess thé hearing fee at five gold 
mohurs. 
Dhavle, J.—I agree. As regards the 
passing of title under the sale-deed in 
question, both the Courts were in agree- 
ment and have held against the applicant 
‘for leave to appeal to his Majesty in 
Council. In the circumstances of the case 
that was a substantial finding of fact 
and the decree of this Court one of 
affirmance. The only other disputed matter 
in the case was the question of forfeiture 


of the sum of Rs. 3,400. The trial Court ` 


held that the plaintiff was entitled to keep 
the money. This Court on appeal held in 
favour of the applicant that the plaintiff 
was not entitled to keep the money. In 
respect to this sum of money the applicant 
can have no further grievance. He is 
' anxious to appeal as regards the passing 
or non-passing of title under tke sale- 
deed; but that is a matter on which both the 
“ Courts have, as already stated, been in 
agreement. Many cases have béen cited 
before us; but the one that comes nearest 
to the matter before us is the case of 
Narendra Lal v. Gopendra Lal (3). The 


decisions cited from this Court are clearly ` 


distinguishable on the facts, though there 
“are undoubtedly observations in them that 
are in favour of the applicant. In the 


second of those decisions, I mean the one: 


‘from Homeshwar Singh v. Kameshwar 
Singh, 144 Ind. Cas. 320 (5), no reference 
‘was made to Narendra -Lal's case (3) 
and in the other there was apparently 
an inclinaticn to doubt the correciness 
of what said by Rankin, CG. J. in 
Narendra Lal's case (3), but, as I have 
already indicated, the decision in this case 
from the llth Volume of Patna Law 
‘Times [Thakur Jamuna Prasad Singh v. 
Jagarnath Prasad Bhagat (6)], is easily 
distinguishable on the facts. In Narendra 
Lals case (3), the only modification 
made by the Court of appeal was in 
favour of the applicant for leave to 
appeal to His Majesty in Council, and it 
“was a modification of such a character 
as to leave the applicant withcut any 
further grievance so far as that particular 
matter was concerned. In these cir- 
cumstances and after discussing iLe deci- 
sion of the Privy Councilin Annapurnabai's 
case (1), Rankin, J. observed : 

.. “We may take ¥, I think, that where the amcunt 
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isa question in dispute, the fact that the Courts 
differ and thdt the higher Court differs in favour 
of the applicant does not mean that the decision 
is one of affirmance, but I am not in a case of 
this kind prepared to say that because on 2 
totally different point, namely a point about the 
share, the applicant has succeeded and „succeeded 
altogether so that he has no further grievance in 
that matter, he can without showing a substantial 
question of law have a right to litigate upon other 
points wpon which both the Courts have been in 
agreement.” 

In my opinion that really concludes the 


matter, though the decision in that case 


is not directly binding on us. o. 
N. Appeal dismissed. 


LAHORE HIGH COURT 

Miscellaneous First Appeal No. 2033 

of 1935 

February 10, 193€. 
AGHA HAIDAR, J. 
K. L. GAUBA—J upGMENT-DEBTOR— 
APPELLANT 

versus 

INDO-SWISS TRADING Co., Lrp.— 
DEOREE-HOLDER-~RESPONDENT 
Civil Procedure Code (Act V of 1908), O. TII, 

r.4—Presentation of appeal, whether amounts to 
“ pleading '"—Pieader appearing for another engag- 


ed by party—Such Pleader presenting appeal— 
Presentation, if proper. 
“A Pleader who appears on behalf of another 


.Pleader engaged by a party, can appear for the 
“latter Pleader only “ to plead "on behalf of the party, 


but he has no power “to act” on bis behalf with- 
out a documentin writing being executed in his 
favour inthe manner prescribed by OQ. ID, .r. 4, 
Civil Procedure Code. In the matter of Filing 
Shah v. Abdul 
Aziz (2) and Mohamad Qamar Shah Khan v. 
Mohamad Salamat Ali Khan (3,, followed. i 

The presentation of an appeal amounts to ‘acting’ 
and not ‘pleading’. Consequently an appeal presented 
by a Pleader appearing on behalf of another Plea- 
der engaged bya party, withouta document under 
O. III, r. 4, being executed, cannot be said to have 
been properly presented, 

Mise. F. A. from an order of the Sub- 
Judge, First Class,- Lahore, dated July 
26, 1935. 


Mr. Tirath Ram for Mr. Darbari Lal, for 
the Appellant. 

Mr. M. L. Puri, for the Respondent. 

Judgment—tIn the appeal before me Mr, 
K. L. Gauba is the appellant. He engaged. 
Mr. Darbari Lal as his Advocate for filing 
the appeal and duly executed a power-of- 
attorney in his favour. The memorandum 
of appeal presented inthis Court is not 
signed by Mr. Darbari Lal, Advocate, but 
by one Mr.Duni Chand, Advocate, for Mr. 
Darbari Lal, Advecate. Mr. Mukand Lal 
Puri, the learned Counsel forthe respon- 
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dent, has teken apreliminary objection 
that there is no proper appéal before this 
Court inasmuch as the appeal was not 
presented by a duly authorized person. He 
further developed his argument by urging 
that Mr. Darbari Lal had been duly appoint- 
ed asan Advocate and he alone could 
present this appeal; in other words, Mr. 
Darbari Lal alone could ‘act’ by filing the 
appeal and that Mr. Duni Chand in the 
absence of any power-of-attorney in his 
favour could only ‘plead’ and not ‘act.’ 
He has referred me to Tn the matter of Filing 
Powers by an Advocate (1), as an authority 
in support of the proposition that the present- 
ation of an appeal amounts 10 ‘acting’ and 
not ‘pleading’. This rule of law is well under- 
stood anda clear distinction is recognised 
in forensic parlance between ‘pleading’ 
and ‘acting’. It has been held in Amir Shah 
v. Abdul Aziz (2), that aPleader who ap- 
pears on behalf of another Pleader engaged 
by a party, can appear for the latter Fleader 
only ‘to plead” on behalf of the party, but 
he has no power: “to act” on his behalf 
without a document in writing being exe- 
cuted in his favour in the manner prescribed 
by O. II, r. 4, Civil Procedure Code. This 
proposition of law is perfectly correct and 
Ihave no hesitation in following it. The 
result, therefore, is that the present ap- 
peal was not properly presented ; in other 
words, there is no proper appeal before me: 
Muhammad Qamar Shah Khan v. Muham- 
mad Salamat Ali Khan, 121 Ind. Cas. 546 
(3). The preliminary objection prevails and 
the appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


Da 
(1) 4 R 249; 98 Ind. Cas. 15;A I R 1926 Rang. 
215; 5 Bur. LJ 221. 


(8) A IR 1932 Lah. 373; 136 Ind, Cas. 712; 13 
Lah, 775; 33 P L R 388; Ind, Rul. (1932) Lah. 248. 


(3) 121 Ind. Cas, 548; A IR 1930 AIL 112; (1930) A 
L J 394; Ind. Rul. (1930) All. 162. 





PATNA HIGH COURT _ 
Appeal from Appellate Decree No. 
905 of 1935 
April 23, 1936 
Wort, Acta. C. J. AND DHAVLE, J. 
Mahanti MAHABIR DAS-—PLAINTIFE— 
ÅPPELLANT 
b versus 
SADHO CHOUDHURI AND ANOTHER — 
DEFENDANTS-~RESPONDENTS 
Civil Procedure Code (Act V of 1908),0. XLI, 
r. 11—Appeal—Elaborate questions of fact falling 
to be decided—Hxistence of questions of law— 
Summary dismissal under O XLI, r. 11—Propriety 


of- 
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Where elaborate questions of fact fall to be 
decided and also a question of law as to whether 
a mahant had power to make certain grants, the 
case calls for an appellate judgment and the 
Judge should not dismiss it summarily under 
O. XLI, r. dl, Civil Procedure Code. Afakhu Sahu v. 
Kamta Prasad Sahu (l), explained. 

A. from a decision of the District Judge, 
Monghyr, dated September 18, 1935, con- 
firming that of the Subordinate Judge, 
Monghyr, dated July 30, 1935. : 

° Messrs. A. B. Mukharji and D. C. Varma, 
for the Appellant. 

Messrs. Sarju Prasad and Ramnandan 
Prasad, for the Respondents. 

Wort, Actg.C. J.—This is an appeal from 
an order of the District Judge of Monghyr 
dismissing summarily under O. XLI, 1. 11, 
an application by the plaintiff to appeal 
from the decision of the Subordinats Judge 
of Monghyr, in an action in which the 
plaintiff questioned the validity of certain 
alienations, or, to be more exact leases 
granted to the defendanis by a former 
mahant. It would appear thatthe plaint- 
iff was the chela otf the Guru Mahant 
Jagarnath Das shortly before whose death 
disputes arose between the plaintiff and the 
mahant. These disputes appear to have 
been settled by an ekrarnama under which 
the succession tothe asthal was granted 
to the plaintiff. The former mahant died 
in November 1931, and shortly after that 
disputes began to arise between the per- 
sons who had been settled on the land 
in dispute, the settlement lo which Ihave 
just referred, with the result that certain 
proceedings were brought unders. 145 of 
the Code of Criminal Procedure which 
were decided in favour of those persons. 
Hence the suit. out of which this appeal 
arises. 
< One of the questions which has been 
argued before us is that the appeal is not 
competent, and in support of this argument, 
reliance is placed upon the decision of 
the learned Chief Justice and Varma, J» 
in Makhu Saħu v. Kamta Prasad Sahu (1). 
There under the revisional powers of this 
Court a question was raised as to whether 
a Judge dismissing an appeal summarily 
under O. XLI, r. 11 was refusing to exercise 
his jurisdiction by refraining to state the 
views which he held of the case in a formal 
judgment. The decision of the Court was 
against that contention; but in the course 
ofhis judgment, the learned Chief Justice 
made this statement:— 


“in so far as the Courts in this province ara 
concerned, there is,so faras I know, no ‘practice 
of requiring lower Appellate Courts tg write 
judgments in support of orde under O, XLI n 
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11. There is no appeal from such orders and in 
dealing with- sychan order under a patition for 
revisionthe High Court should ‘merely examine 
the matter presented to. the lower Appellate Court.” 


It wasuponthat observation that Mr. 
Sarju Prasad appearing’ on behalf of the 
respondents pl&ced reliance for “his conten- 
tion that the appeal before us is not com- 
petent. In my judgment, however, this is 
not acase in which we could properly 
‘decide that question having regard tc the 
“view which I take of the order of the leard- 
ed District Judge. 

-It willbe seen from a perusal of the 
judgment of the trial Court that some- 
` what elaborate questions of fact fell to 
be decided, and also a question of law, 
perhaps not quite so serious, as to whether 
the mahant had power to make the grants 
to whichI have referred, assuming for 
the purpose of that point that grants had 
in fact been made. But that rather indi- 
cates the seriousness of the step which 
the learned District Judge took in dismis- 
sing the application summarily. The 
matter is, as I have indicated, very largely 
a question of fact over which this Court 
has no jurisdiction in second appeal; 
and it is somewhat surprising in. the 
circumstanees, therefore, that the learned 
Judge took the course which I have stated 
he adopted. In the circumstances the case 
seemed to be one where an appellate 
judgment was called for. I think, therefore, 
that the learned Judge was wrong in dis- 
missing it summarily. .As already point- 
ed out, thisis a second appeal to this 
Court. But having regard tothe view 
which I take ofthe order of the learned 
Judge, and having regard tothe fact that 
I do not propose to decide the question 
of whether a second appeal lies in a mat- 
ter of this kind, I propose to deal with 
this appeal as an application in revision 
under s. 115 of the Code of Civil Bro- 
cedure. Doing so in no way conflicts with 
. the decision of the Division Court presid- 
ed over by the learned Chief Justice to the 
effect that it was unnecessary for the learn- 
ed Judge to express reasons for dismis- 
sing a case summarily under O. XLI, r. 11, 
of the Code of Civil Procedure. Treating 
this case as a Rule under s. 115, I make the 
Rule absolute and direct that the case be 
remanded to be heard and determined 
according to law. Hearjng fee three gold 
mohars. 

Dhavle, J.—I agree. 

N. _" Case remanded. 

D 13 Pat. 540; 150 Ind. Cas. 817; 15PL E 293; 
A IR 1034 Pat. $41; 7 RP Q1, 
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LAHORE HIGH COURT 
Criminal Appeal No. 913 of 1935 
November 5, 1935 
Youna, C.J. AND Monros, J. 

DILA WAR—Convict—APPELLANT 
verSus 
EMPEROR—Opposite PARTY 
Penal Code (Act XLV of 1860), s. 302—Murder— 
Evidence— Prosecution witnesses related to murdered 
man—Whether reason for discarding their evidence 
—Lathi used to break every limb—Death—Offence, 
if murder—Criminal trial—Alibi—Defence of, 

should be raised at earliest possible moment. 

In a case of murderths fact that the prosecution 
witnesses are relatives of the murdered. man is no 
valid reason for discarding their evidence. What 
would be of importance isthat the witnesses had 
enmity with the accused. The interests of the 
relatives is undoubtedly to see the true criminal 
presecuted ; they have no interest in accusing any 
one falsely unless they have enmity. 

If weapons like lathis or the blunt side of axes 
are used in order to break every limb of a man's 
body, it is just assurely a murderas if the head 
had been smashed. 

A defence of alibi, if true, ought to be raised at 
the earliest possible moment. 


Cy, A. from an order of the Sessions 


‘Judge, Montgomery, dated August 15, 1935. 


Mr. R.C. Manchanda, for the Appellant. 
Mr. D. R. Sawhney, for the Opposite 
Party. 


Judgment.—Dilawar was charged with 
his brother Suja and a ccusin Ahmad 
with murder. The learned Sessions Judge 
held that Suja and Ahmad had been 
falsely implicated in the crime and ac- 
quitted them: Dilawar, he condemned to 
death. At first sight it would appear 
that Dilawar on the finding of the learned 
Judge would have also to be acquitted on 
the ground that the same witnesses who 
had falsely accused Suja and Ahmad were 
the only persons who gave evidence 
against him and that therefore as they 
committed perjury in this matter, their 
evidence could not be accepted for any 
purpose in this case. On looking at the 
record, however, we find that we cannot 
agree with the learned Judge as to this 
finding. The defence which the learned 
Judge believed, that there was good alibi 
for both Suja and Ahmad, we cannot ac- 
cept. The alibi was never raised in the 
Court of the Committing Magistrate and 


it was only in the Court of the Sessions ° 


Judge that the accused raised this defence. 
In our opinion, this, in most cases, would 
be fatal to any plea of alibi. 
of this sort, if true, ought to be raised at 
the earliest possible moment. Further, 
the same defence witnesses are clearly 


A defence - 


144. 


telling lies on the. question of:the death 
of Gahra. ° 

In the Court of the Committing Magis- 
trate Dilawar merely said that the case 
against him was due to enmity. In the 
Sessions Court he raised an absurd story 
that the deceased died by accident—he 
pulled a log away from a stock of wood 
and the other logs fell upon him. This 
story, in view of the medical evidence, is 
absurd. Most of the lambardars who were 
defence witnesses made no statements to 
the Police, and it is impossible to be- 
lieve that any of them could have made 
statements to the Police. Lambardars 
knowing, as they must have known, that 
the two accused who have been acquit- 
ted had been charged with murder, would 
have come forward much earlier with 
their evidence, if it was true. We are 
therefore not forced to discard the pro- 
secution evidence. As regards Dilawar, 
who is the only accused now left, there 
are five eye-wilnesses, two of them, at 
‘any rate, being only very distantly re- 
lated to the deceased by marriage. In 
any event, we have frequently pointed 
out that in a case of this sort the fact 
that the prosecution witnesses are rela- 
tives of the murdered man is no valid 
reason for discarding their evidence. What 
would be of importance is that the wit- 
messes had enmity with the accused. 

The interest of the relatives is un- 
-doubtedly to see the true criminal pro- 
secuted; they have no interest in accusing 
any one falsely unless they have enmity. 
We have: no reason to disbelieve any of 
these witnesses. There is also a dying 
declaration by the accused which was re- 
corded some time after the actual injuries 


were inflicted. The defence that Dilawar » 


put forward only in the Sessions Court 
is wholly unbelievable. He says that 
the dead man was killed by accident, 
as logs of wood fell upon him; in view 
of the medical evidence this cannot be 
believed. The injuries were terrible: almost 
every bone in the man’s body was broken 
and broken into several pieces. This 
would not happen owing to the logs of 
wood falling upon him. We are satis- 
fied, therefore, that Dilawar is guilty of the 
offence with which he was charged. It 
has been argued by Counsel that this is 
not a case under s. 302 as no vital part of 
the body was injured. We have frequent- 
ly pointed out, however, that if weapons 
like lathis or the blunt side of axes are 
used in order to bredk every limb of a 
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man’s body it, is just as surely a murder 
as if thé. head had been "smashed. In- 
juries on fhe head are deliberately avoid- 
ed in most casesin order to support such 
a defence . NA 

The only other point is, whether Dilawar 
ought tobe hanged or not. In this be- 
half we notice that it is the case for the 
prosecution, and indeed, itisin evidence, 
that the deceased had been carrying on (an 
intrigue ?) with sister of the accused and that 
there had been trouble about it. On the 
night in question the deceased, according to 
the plan which we have seen, had clearly 
left his fields to go near the house of 
the accused where he was actually beaten 
and killed. In our opinion, it appears 
that the deceased had gone there in order 
to carry on his intrigue with the sister 
of the accused, was found there and 
beaten to death. In this view of 
the matter we are justified in reducing 
the sentence from that of death to trans- 
portation for life. We therefore set uside 
the sentence of death and sentence the 


appellant to transportation for life; the 
appeal is otherwise dismissed. 
N. Sentence reduced. 


_ RANGOON HIGH COURT . 
Criminal Appeal No. 1683 of 1935 
January 2, 1936 
DUNKLEY, J. 

NGA THA E AND ANoTaER—~APPELLANTS 

versus g 
EMPEROR—Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 408, 
Proviso (b)--Detention order in Borstal School— 
Whether sentence of imprisonment—Appeal, whether 
lies to High Court or Sessions Judge—Burma Pre- 
vention of Crimes (Young Offenders) Act (IIT of 
1930), s. 25 (1). 

Aw. order of detention in a Borstal School is not 
a sentence of imprisonment within the meaning of 
proviso (b) to s. 408, Criminal Procedure Code. 

In respect of any order of detention in a Borstal 
School for any period, passed by a Magisrate, there 
js a right of appeal to the local Court of Session, 
and the only circumstances in which the appeal 
against such an order will lie to the High Court 
is when a co-accused, who has been tried together 
with the juvenile affected by the order, has been 
sentenced to imprisonment for a term exceeding 
four years. In such a case ths appeal will lie to 
the High Court under the provisions of proviso (b) 
tos, 408, Criminal Procedure Code. ` 

Where, therefore, wader thé provisions of s, 25 
(1), Burma Prevention of Crime (Young Offenders) 
Act, the accused have been directed tobe detained 
in a Borstal School for a period of five years 
by the Second Additional Special Power Magistrate, 
their appeal lies to the Court of Sessfon of the 
District, OT es ` 
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JU. A. from dn,order of the Second Addi- 
tional Special “Power Magistrate, Thar- 
riwaddy, dated November 90, 1935. 

Mr. U Kyaw Zen, for the Appellants. 

The Government Advocate, for the Crown. 

Judgment.—Under the provisions otf 
5. 20 (1), Prevention of Crime (Young 
Offenders) Act, 1930, the two appellants 
have been directed to be 
Borstal School for a period of five years. 
This order was passed by the Second 
Additional Special Power Magistrate of 
Tharrawaddy. They have appealed to this 
Court, but in my opinion their appeal lies 
to the Court of Session of the Tharrawaddy 
District. Section 25, Prevention of Crime 
(Young Offenders) Act, occurs In Part 2 
of the Act, and ‘subs, (1) of this section 
says that where a sentence of imprison- 
ment would ordinarily be passed on a 
person wh s> is between 16 and 19 
years, the Court may, instead of passing 
such sentence, direct that such person be 
sent to a Borstal School. It is clear from 
the wording of this sub-section that an 
order of deiention in a, Borstal Schodl is 
not a sentence of imprisonment: it is, in 
fact; something which is substituted for 
a sentence of imprisonment which would 
ordinarily be passed. Moreover, it is plain 
from the scheme of the Act and the rules 
made thereunder that the period of deten- 
tion of a young person, ordered under the 
provisions of the Act, bears no relation 
to the period of imprisonment to which 
an aduit would ordinarily be sentenced for 
a similar offence, as in the case of an 
order under the Act Considerations arise 
which cannot arise in the case of a sentence 
passed on an adult. 

Now, the only provision under which 
' the appeal from a conviction by a Magis- 
trate outside Rangoon, except a conviction 
of an offence under s. 124-A, Indian Penal 
Code, can lie to this Court is Proviso (b) to 
8. 403, Criminal Procedure Code, which 
proviso lays down that when in any case 
a Magistrate specially empowered under 
B. 30 (or an Assistant Sessions J udge) passed 


acre 
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ing four years, 
accused and also of 
any co-accused convicted at the same trial 
shall lie to the High Ceurt. As | have 
pointed out, an order of detention in a 
Borstal School is wot a sentence of 
imprisonment, and the terms ofs. 403 itself 
plainly Contemplate that, except in the 
instances mentioned’ in ihe provisos to the 
fection, all appeals from. a-- Magistrate of-the 
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first class shalf lie to the Court of Sessions: 
Section 13, Prevention of Crime (Young 
O,fenders) Act, reads as follows : Gay 

“In addition to the right of appeal provided in 
ordinary cours: by the Criminal Procedure Code, 
1898, every person aitscted by an order made under 
this part (i. e. Part 2 of the Act) except on a 
finding as to age under l4 or an order under s. ll, 
by any Coygrt subordinate to a Court of S2ssivn, 
may appeal therefrom to the Court of Session but 
subject to any time-limit prescribed for tha present- 
ation of such appeals.” ; ; 

Consequently, it is provided by this 
seclion that in respect of any order pissed 
by a Mag sirate under Part 2 of the Act 
(which includes an order for detention in 
a Borstel School), an appeal shall lie to 
the Court of Session. It is, therefore, plain 
that in respec; of any order of detention 
in a Borstal School for any period, passed 
by a Magistrate, there is a right of appaal 
to the local Court of Session, and the only 
circumslances in which the appeal against 
such an order will lie to this Court ata 
when a co-accused, who has been tried 
together with the juvenile affected by the 
order, has ben sentenced to imprison- 
ment foru term exceeding four years. 
In such a case th> appeal will lie to this 
Court under tha provisions of proviso (b) 
to s. 408, Criminal Procedure Code. This 
appeal will, therefore, be transferred to 
the Court of Session of the Tharrawaddy 
District for disposal, and the Sessions 
Judge is directed to accept the appeal as 
having been instituted in his Court on 
the date on which the memorandum of 
appeal was presented in this Court. | 

D. Order accordingly. 


end 


: LAHORE HIGH COURT __ 
Criminal Revision No. 1179 of 1935 
December 17, 1935 
YOUNG, C.J. 

LAL MUHAMMAD AND anoTaER— 
ConvicTts—PETITIONERS 
VETSUS 
EMPEROR—Oprosits Party 

Criminal trial— Extortion of confesion by res- 

i Police Oficer while investigating crime— 
Pes that s. ki Penal Code—Punishment should 

t. . . . 

Eo clearly draws a very great distinction 
between simple hurt caused inthe ordinary way and 
simple hut caused for the purpose of extorting a 
confession or making an accused person recover any 
roperty. The conduct of causing hurt under s. 339, 
Penal Code, by a responsible Police Officer engaged 
ja the investigation of a crime is one of the most 
serious offences known to the law. The result ı Í 
third degree methods or of actual torture or beatirg 
must bethat innocent persons might well be cou- 


victed, confessions being forced from them which 
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are false. In almost every case in which a confes- 
sion i recorded in Criminal Courts, it is alleged by 
the ‘defence ‘that the Police have resorted to methcds 
such as these. It is, seldcm, however, that an 
offence of this nature is or can be proved. It clearly 
js the duty of the Courts when a case of this kind 


is proved topass sentences which may have a deter- 
rent effect. 


Cr. R. from an order ofthe Sessions Judge, 
Hoshiarpur, dated July 13, 1935. $ 

Mr. Abdul Aziz, for the Petitioners. 

Mr. Ram Lal, for the Crown. 


Order.—A Head Uonstable Lal *Muhem- 
mad anda Constable named Gian Chand 
were charged in the Ccurt of Sardar 
Harnam Singh, Ist Class Magistrate with 
s. 30 Powers; Kangra District, . ab 
Dharamsala, under's. 330, Penal Code, i. e.: + 

“For causing hurt for the Purpose of extorting a 
confession or information which may lead tothe 
detection of an offence, or for the purpcse of constrain- 


ing the sufferer to cause the restoration of any 
property or valuable security.” 


The learned Magistrate senterced Lal 
Muhan mad to two years’ rigorous imprison- 
ment and a fine of Rs..250 and in default of 
peyrent, further six mcnths' rigorous im- 
prisonment. He senienced Gian Chand to 
one years 1igorous imprisonment and- a 
fine:of Rs. 50 end in default of payment, a 
further two menths’ rigcrous imprisonment. 
The two cofiviets eppealed io the Court of- 
the learned Sessions’ Judge, Hoshiarpur,” 
who, dismissed the appeal, but reduced the ` 
sentences to six mcnihs in ike case of Lal. 
Muhemmad and a fine of Rs. 100; in the 
case of Gian Chand he reduced the sen- 
tence to three months’ rigorous imprison- 
ment and a fine of Rs.50. The convicts 
have filed an applicaticn in reyision to this 
Court and on a Single Judge issuing notice 
for enhancement of sentence, the learned 
Goveinment Advocate appears cn behalf of. 
the Crown to ask ‘that the sentence should 
be enhanced. The fects are that cne 
Musammat Naro reported a burglary on 
January 30,1935. Shesuspected one Ganju. 
Shortly afterwards the accused Lal Muham- 
mad and Gian Chand met Ganju and made 
him accompany them to his own house. 
They wished him to give information as 
regards the stolen property. It is alleged 
that in order to get Ganju to make a 
recovery of the stolen property they beat 
him and that as a result of that beating 
Ganju died shortly afterwards, This 
occurred on the afiemnocn of February 4, 
1935. Early the next morning the widow 
of Singhu, who was Ganju's brother, sent 
a. telegram tothe Police complaining ihat 
Ganju bad died asa fesult cf crue] beating. 
This telegram was sent off very early in 


the 


white-washing 
‘learned Judge in the Court below points 
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morning. The, accused “seeing ihat 
Ganju was dead also sent a “message to the 
Police Station. S` 
It is notable that in that message it was 
alleged thal Ganju had died froma fall 
frcm the ceiling of his house. It eppeers to 
be clear from the evidence that thé Naib. 
Tahsildar who was sent to make enquiries 
carried out an enquiry for the purpose of 
the iwo accused. ‘The 


out that the enquiry held by this officer was. 
irregular as he had no .jurisdicticn so to do. 
He also points out that the Naib Tahsildar - 
did not hold a proper enquiry and was © 
biased in favour of the Police in his report. 
This appears to be clear. Five witnesses 
were called at the trial and there can be 
no doubt that they gave true evidence and 
that their evidence establishes clearly the 
fact that ihe two accused did beat Ganju; 
and that while the beating was taking place 
Ganju fell down insensible. He died some:. 
few hours later. Counsel, who appears for 
the applicants in revision m this Court, 
does not seriots:y contest the facis. He 
centends, however, that the physical condi-: 
tion of the deceased was such that a very 
small amount of beating would prcduce 
the unfortunate result of his death. When 
Ganju was first challenged by the Folice he 
told them that he was suffering- from a pain ' 
in his ribs.. The medical evidence in this: 
case clearly establishes that Ganju had’ 
pneumonija in ils preliminary stages and. 
further that he died from shock brought: 
about by a beating end in particular from 
injury No. 7 which appears to be an 
extensive bruise on both sides of his back, 
The medica] officer further states ihat the: 
then conditicn of the lung of the patient was 
not such as weuld cause death. This: 
medical evidence strongly corroborates the- 
oral evidence. 


There can be no doubt whatever that 


Ganju had been beaten and beaten by the 


two accused. The conduct of the accused 
in sending a false message to the Police 
Starion on the morning of the 5th shows’ 
their guilty knowledge. There could be 
no question in this case of Ganju falling 
from anywhere and so killing himself. 
There was only a slight scab ‘on the top of 
his head. If Ganju had fallen on tke 10p 
of his head from the ceiling of his house he 
would certainly have broken his neck or 
there would have been very much mote 
damage to the skull if death resulted from 
it, In any event, the,injuries on Ganju’s 
body, as described in the medical evidence, 
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could nat possibly result from a fall. I 
am satisied, therefore, beyond any doubt 
that the two accused were properly con- 
victed. The only question which remains 
is the question of sentence. The learned 
Government Advocate presses for the 

. maximum sentence ofseven years’ rigorous 

imprisonment. .He points out the great 
difference between a conviction under this- 
section and s. 323, both of which concern 
simple hurt. The law clearly draws a very 
great -distinction between simple hurt 
caused in the ordinary way and simple hurt 
caused for the purpose of extorting a 
confession or making an accused person 
recover any property. No doubt. the 
beating would not ordinarily have caused 
death. Ifindeed this had been the case the 
two constables might have been charged 
under s. 302, Indian Penal Code. The 
learned Judge of the Court below came to 
the conclusion that the bea'ing was not 
severe and ke, therefore, reduced the sen- 
tence on this accoust. 

In my. opinion, however, conduct of this 
sort by responsible Police Officers engaged 
in the investigation of a crime is one of the 
most serious offences known to the law. 
The result of third degree methods or of 
actual torture or beating such asin this 


case must be that innocent persons might . 


well be convicted, confessions being forced 
from them which are false. In almost every 
case in which a confession is recorded, in 
Criminal Courts, it is alleged by the defence 
that the Police have resorted to methods 
such as these. It is seldom, however, that. 
an offence of this nature is or can be 
proved. Itclearly isthe duty of the Courts 
when a case of this kind is proved to pass 
sentences which may have a deterrent 
effect. Under all the circumstances of the 
case I consider that a sentence of four years’ 
rigorous imprisonment should be imposed 
upon Lal Muhammad, Head Constable, 
together with a fine of Rs. 50; with regard 
to Gian Chand, he will undergo rigorous 
imprisonment for three years anda fine 
of Rs. 50. In default of payment in both 
cases, they will serve two months’ further 
rigorous imprisonment. This is not a case, 
in my opinion, where Government should 
make a profit out of the offence. The fine of 
Rs. 100, if realized, will be paid by way of 
compensation to Musatnmat Nanki, who lost 
the support of Ganju by the action of the 
Police. ‘he revision is, therefore, dismissed 
and thé applicatign for enhancement is 
allowed to the extent above indicated. A 
copy of this judgment will be sent to the 


“gen. AND RBM. Of te Avy BENGAL v. 


hidsd KISSEN goarwanta (GAL) id? 
Chief Secretary with a request that the 
Inspector-General of Police should circulate 


it to all Police Officers and Stations. f 
D. Revision dismissed. 
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CALCUTTA HIGH COURT 
Government Appeal No. 9 of 1934 
e February 14, 1935 
Lort-WILLtaMs AND JAOK, JJ. 
Tar SUCERINTENDENT AND 
REMEMBRANCER or LEGAL 
AFFAIRS, BENGAL—APPELLAN 0 


versus 
RADHA KISSEN AGARWALLA 


AND OTHERS—RESPON DENTS 

Child Marriage Restraint Act (XIX of 1919), ss. 
5, 6 (1)—Offence under Act committed in British 
India, by Native Indian subject —Accused, if guilty. 

The Child Marriage Restraint Act is a penal statute 
and under its provisions whoever offends against 
those provisions, commitsa crime. Such a statute 
is of cours2, applicable to all such crimes committed 
in British India, The fact that the persons accused 
are foreigaers makes no difference even if such an 
act is notan offenc2 in the foreign place. This 
mattzr can be considered in mitigation ‘of punish- 
mont. Rex v. Esop (1), followed. 


Mr. Anil Chandra Roy Chaudhury for 
the Crown. 

Lort-Williams, J..-This is an appea 
by the Superintendent and Remembfancer 
of Legal Affairs, Bengal, against an order 
of the Deputy Commissionar of Sibsagar 
dismissing a case brought against the res- 
pondents under ss. 5 and 6 (1) of the Child 
Marriage Restraint Act of 1929 and acqult- 
ting them. 


The case forthe prosecution was that 
the accused who are residents of Golaghat, 
“a Sub-Division in Assam, celebrated the 
marriage of the son of the first respondent 
a boy of about 15 years of age, with the 
daughter of second respondent, a girl aged 
-about ll years. The respondents admitted 
that the age of the bridegroom was below 
18, and that the age of the bride was below 
‘14. They stated that they were compelled 
to celebrate the marriage according to the 
custom of their society. They further stat- 
edthatthe law under which they had been 
summoned was strange tothem and was 
not followed in their country. They also 
prayed for mercy. 

The Magistrate in his order dated Sep- 
tember 3, 1934, says that the accused 

“admit the offence. Plead that they are subj. a's 
of a Native State where thislaw does not apply. 
This is a personal mattér,and I do not consider 
that the Act can be applied to subjects of Native 
States, The case is dismissed, Accused acquitted, 
Return the deposit,” 
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There isno doubt that the Deputy Com- 

. missioner misdirected himself in law as 
to the effect of this statute. It isa penal 
statute and under its provisions whoever 
offends against those provisions commits a 
crime. Sucha statute is of course applic- 
able to all such crimes committed in 
British India. The fact that the persons 
accused are foreigners makes no differ- 
ence. If any authority is wanted for this 
Proposition it will be found in the case of 
ftex v. Esop (1) where it was stated that 
“It is no defence on behalf of a foreigner 
charged in England with a crime committed there, 
that he did not know he was doing wrong, the 
act not beingan offence in his own country. 
But though itis not a defence in law, yet it is 


a matter to be considered in mitigation of punish- 
ment.” 


The result is that this appeal must be 
allowed and the order of the Deputy Com- 
missioner set aside. In view of the fact 
that both the respondents admitted the 
offence charged againsi them, it is not 
necessary to send the case back for re- 
trial. As it appears that they are subjects 
of a Native State and it may be true that 
this law, as ihey allege, was strange 10 
them and not followed in their own coun- 
try, it is not necessary to punish them with 
imprisonment. But the sentence must be 
sufficient to bring home to offenders that 
this statute must be obeyed. Each of the 
accused is sentenced to pay a fine of 
Rs. 200, and in default of payment, to 8 
days’ simple imprisonment. 

Jack, J.—I agree. 


D. | 
(1) 7 Car, & P 456. Appeal allowed. 


[LAHORE HIGH COURT 
Second Civil Appeal No. 1864 of 1935 ` 
January 27, 1936 
BHIDE, J. 
MANGAT RAM—DEFENDANT— 
APPELLANT 
VETSUS 
GHULAM HUSSAIN—Piaintige— 
RESPONDENT 

Co-sharer—Co-sharer in exclusive possession— 
e Other co-sharers can eject him without proving 
„Special damage. 
Where aco-sharer brings 8 portion of the common 
property practically under his exclusive possession. 
another co-sharer is entitled to eject him without 
proving special damage. Shibba Mal v, Natrang 
Mal (4), and Mukund Lal v. Mohan Lal (8), relied on. 
Attar Singh v. Kirpa Singh (i), and Mauji v. 

Ghulam Muhammad (3), referred to. 
5. C.A. from the dectee of the District 
Judge, Ambala, dated July 25, 1935, revers- 
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ing that of the- Subordinate Judge, Fourth 
Class, Ambala, dated March 13, 1934, 

Mr. Tek Chand, for the Appellant. 

Malak Bagkat Ali, for the Respondent. 

dJudgment—This second appeal arises 
out of a suit for a mandatory injunction 
against the defendant directing him to 
demolish a chabutra shown in red in the 
plan, Ex. P 2, built by him in front of his 
house. It appears that the parties have 
their houses on the opposite side of a 
kucha khas or lane about 7 feet in width. 
The plaintiff's allegation was that he wes 
the sole owner of the lane, that the defend- 
ant had only a right of way thereon and 
that he had no right to construct tle 
chabutra. The defendant on the other 
hand claimed that the lane was the jomt 
property of the parties, and that the parties 
had been in possession of their shares in it 
for avery long time. 

The issues in the case were: 

(1) Is the plaintiff sole owner of tLe 
site under the chabutra end the vecant 
site ? 

(2) Is the sile under the chabutra end 
the kucha khas jointly owned by the parties, 
and is the defendant entitled to use it to 
the exclusion of the plaintiff ? 

The trial Court found that the lane was 
jointly owned by the parties but that the 
plaintiff was not entitled to get the 
injunction prayed for as he had not 
proved any special damage. The suit was 
accordingly dismissed. On appeal, ithe 
learned District Judge held that the suit 
bemg bya co-sharer against a person who 
had taken exclusive possession of a portion 
of the common property, there was no 
necessily to prove any special damage. 
“ie, therefore, accepted the appeal and 
granted the plaintiff the injunction prayed 
for. e He, however, allowed the defendant 
to build steps in front of his door to 
gain easy access to his house. From this 
decision the defendant has appealed. 

The main contention of the learned 
Counsel for the appellant was that the 
learned District Judge had made out a 
new case for the respondent and that there 
was no issue framed on the question of 
special damage. It appears from the 
record that both parties did not state the 
tacts correctly. Ths plaintiff claimed to 
be the sole owner cf the lane, ` The 
defendant, while claiming that it was a 
joint property also alleged that the parties 
had been in possession of their +shares 
for a very long time., Although the 
defendant did not use the word “partition” 
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in the pleashe apparently gave the Court 
an impression that ht mesit to allege that 
the site’ had already been --partitioned. 
This appears from the judgment of the 
trial Court wherein it is fated that it 
was not improbable that there was some 
sort of partition between the parties. 
Before the District Judge the Counsel for 
the respondent did not rely on any parti- 
tion but it is also remarked that thefe 
was no proof of it. It appears, therefore, 
that the defendant did intend to rely on 
the partition. at the outset but gave up 
that position eventually as there was no 
evidence to support it. 

The learned District Judge in holding 
that it was not necessary for a co-sharer 
to prove special damage in acase where 
another co-sharer has taken exclusive 
possession of a portion of the common land 
has relied on Attar Singh v. Kirpa Singh 
(1). Two other authorities reported as 
Mauji v. Ghulam Muhammad (2), and Mauji 
. Ve Ghulam Muhammad (3), also support the 
view. In the present instance, asI have 
already said, it appears that the defendant 
did intend to claim exclusive possession 
of the portion of the land underneath 
the chabuira hy virtue of a partition. 
However, even if there were any doubt 
about this point, it appears to mse that 
there is no doubt that by building a 
chabutra he has practically excluded the 
plaintiff from the usethereof. It has been 
held in Shibba Mal v. Naurang Mal 39 
‘Ind. Cas. 739 (4), and Mukund Lal, v. 
Mohan Lal (5), that if aco-sharer brings 
a portion of the common property practically 
under his exclusive possession, another co- 
sharer is entitled to eject him without 
proving special damage. In view of these, 
authorities, the decision of the learned 
District Judge appears to me to, be 
correct. 

I may mention in the end that it 
appears from the inspection note as well 
as from the judgment of the trial Court 
that there was a chabutra of a small height 
throughout the lane but ona lower level 
- before the present chabutra was built by 
“the defendait. As there was no differ- 
-ence in the level, there was no inconveni- 
ence tothe parties. The-chabutra built by 


(DAIR 1926 Lah. 175; 9% Ind. Cas. 297. ` 
ee a Lah. 249; 57 Ind. Cas. 207; A I R 1920 
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(3) 2 Lah, 73; 61 Ind. Cas, 415; A IR 1921 Lah. 
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the defendant is about a foot higher than 
the level of the adjoining lane. It wil, 
therefore, be sufficient if the defendant 
demolishes the upper portion of the 
chabutra and brings it to the level of the 
adjoining portion of the lane. 

I accept the appeal only to the extent 
of inserting a direction to this effect in 
the deeree. In view of all the circum- 
stances I leave the parties to bear their costs 
in this Court. 


DR * Appeal partly allowed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1175 of 1930 
February 24, 1936 
Kine AND K. S. MENON, JJ. 
DUGGIRALA VEERANNA AND ofanis— 
DEFENDANTS—APPSLLANTS 


VveTSUs 
DUGGIRALA SARASIRATHAM— 
PLAINTIFF-—RESPONDENT 

Hindu Law—~Adoption—Dancing girls—Adoption 
of daughter by dancing girl—Adoption not for pro- 
moting prostitution—Validity of adoption. — f 

The adoption of a daughter by a dancing girl 
of the prostitute class is according to the decisions 
of the Madras High Court valid if the object of the 
adoption was not to bring her up to lead the life 
of a prostitute. Guddati Reddi Ohala v. Ganapati 
Kandanna (7) and Mathura Naikin v. Esu Naikin 
(2), dissented from. he ANA = 

Leading a life of prostitution is not a condition 
attached to an adoption by a dancing girl and the 
adoption of a daughter by a dancing woman of the 
prostitute cless cannot, therefore, by itself without 
anything further being proved be said to offend 
public policy. ; 

S. C. A. against the decree of the Court of 
the Subordinate Judge of Rajahmundry in 
A. S. No. 190 of 1929 preferred against the 
decree of the Court of the District Munsif of 
Ramachandrapuram, in O. S. No. 95 of 1927. 


Mr. C. Rama Rao, for the Appellants. 

Mr. A. Lakshmayya, for the Respondent. 

K.S. Menon, J—The plaintiff, asthe adopt- 
ed daughter of one Duggirala Seshachalam, a 
dancing woman of the prostitute class, sued 
to recover possession of the plaint properties 
from defendants Nos. 1 to 3 and their 
tenants defendants Nos. 4 and 5, alleging 
that defendants Nos. 1 to 3 were let into 
possession as her tenants under an oral lease. * 
The trial Court found that the oral leases 
was not true and that the adoption, though 
true, was invalid, as it was intended for 
bringing up the plaintiff as a prostitute. 
The lower Appellate Court agreed with the 
trial Court in its finding about the oral 
lease, but held, thatthe adoption was valid 
as it was made with the object of getting 
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- Second appeal by defendants 


: second appeal is 


t 


the plaintif married to the 3rd defendant 
and gave a decree as sued for; hence this 
Wa. 1 to3. 
The only question for decision in this 
whether the adoption of 
the plaintiff is valid. The finding of the 
lower Appellate Court is that Seshachalam 
adopted the plaintiff for the purpose of 
marrying her to the 3rd defendant and not 
with the intention of bringing hér up to 
lead the life of a prostitute. It is argued 
that this finding is vitiated by the fact of 
the lower Appellate Court not “attaching 
due importance to the statement of the 
plaintiff in the plaint that she was 25 years 
old and, if that age is taken as true, it will 
have to be held that the Gayjala pooja or 
the dedication to the temple was made 
during the lifetime of Seshachalam and 


not afier her death and that, therefore it 


would be apparent that the object of the 


‘adoption was to bring up the plaintiff to 


lead the life of a prostitute. The lower 
Appellate Court, after referring to the age 
given in the plaint and discussing the other 
evidence on the point, concludes in para. 11 
of its judgment: 

“In this state of the evidence I prefer to believe the 


- witnesses examined for the plaintiff who say that 


the girl's Ga jjala pooja took place after her adoptive 
mother died, 


: In these circumstances we are not pre- 


pared to hold that the finding is, in any way, 


vitiated. 
The trend of the decisions in this Court 


` is to the effect that the adoption of a daugh- 


ter by a dancing woman of the prostitute 
class is valid, if the object of the adoption 


_is not to bring her up to lead the life of 


. argument that the adoption of 


. Indian Penal Code, 


- under 16 years of age. 


“for the 


a prostitute. One of the earliest cases is 
that of Venku v. Mahalinga (1). In deliver- 
ing tke leading judgment in that case, 
Muthusami Ayyar, J., Strongly dissented. 
from ihe view taken by West, J., in the 
case of Mathura Naikin v. Esu (Naikin (2), 
that such adoptions are invalid and should 
never be countenanced. Referring to the 
a daughter 
by a wcman of the dancing girl caste should 
not be held to be valid because it contra- 
venes the provisions of ss. 372 and 373, 
his Lordship observed 
as follows:-—~ 
“ The act prohibited is the dispcsition of a minor 
purpose of prostitution, and the reason of the 
prohibition is the protection of the chastity of girls 


Taking it then that the rule 
of public law embodied in s. 379 controls the 


. private law and is an index of public policy, the 


further gestion a whether it operates to prevent 
a dencing girl from a opting a daughter altogether 
9 11 M 393, = g 

(2) 4 B 545, . 
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i : or 
or to prevent her only either from prestituting he 
from entering into a contract for .prostituting t 
adopted daughter so long as she is under sate 
years of age... Adoption as recognised in Hindu La 
is allowed partly for continuing the family and 
partly for securing a person competent sccording to 
the custom’ of the caste to pérform the funeral 
obsequies of the adoptive parents and to take their 
property. It should not, therefore, in the case of 
dancing girls be confounded with prostitution which 
is neither its essential condition nor necessary con- 
sequence, but an incident due to social influences. 
eThe extent to which the rule of public policy has 
been given to in this Presidency appears to me to 
indicate the legitimate limits within which we can 
recognise it asarule of private law. We may set 
aside or decline to enforce 4 contract or disposition 
which has for its immediate object the prostitution 
of a minor during her minority so as to leave her no 
choice of married life when she is over sixteen years. 
The policy of the Penal Code, as it seems to me, is 
not to obliterate altogether the line of distinction 
between the province of ethics and that of law, but 
to protect the chastity of minors and to assure’ to 
them the freedcm of choosing married life when they 
attain their age, whether they are the natural or 
adpoted daughters of dancing women, and to leave 
otherwise the incidents of their legal status as 
daughters untouched, whether the parties concerned 
are dancing women or ordinary Hindus. h 
And as in that case the adopticn was 
made prior to 1861 when the Indian . Penal 
Code came into force it was held that the 
dancing girl in question was competent to 
adopt a daughter. This decision has been 
the subject of comment in several later 
It wes followed in Mutti kannu v. 
Paramasami (3), where their Lordships 
(Muthusami Aiyar and Parker, JJ.) chserve 
at p. 218%: : 3 

“We consider, therefore, that as a matter of private 
law it must be taken, the class of dancing women 
being recognised by Hindu Law asa separate class 
having a legal status, that the usage of that class, 
in the absence of positive legislation to the contrary 
regulates rights of status and cf inheritance, adop- 
tions and survivorship. Although a rule of public 
law may supersede tnat of private law, yet it was 
pointed out in Venku v. Mahalinga (1), that the Indian 
Penal Code prohibited only the employment of minors 
for purpose of prost‘t tion and any dispesition which 
might have such employment for ils object. 

n that case, too, tre adoption was made 
before the Indian Penal Code ceme into 
force. The same view was taken in the 
case of Queen Empress v. Ramana (4), which 
was a prosecution for an offence under 
8. 372, Indian Penal Ccde. | 

In the case of Kamalakshi v. 
Ramasami Chetti (5), Best and Suw 
bramania Ayyar, JJ. followed the deci- 
sion in Queen-Hmpress v. Ramana (4), 
and remitted the case fora finding cn the 
question whether*the adoption alleged in 
that case was made wih the intenticn of pro- 

(i 12 M 214. 

4) 12 M 273. 

(5) 19 M 127. ` 
* Page of 12 M—{[Ed.] > 
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Stituting the, adopted daughter even while 
she was a minor, and.the Court held that, 
as the -adoption was made with such an 
intention, it would not confer on the plaintiff 
in that case the status of an adopted daugh- 
ter or other civil rights flowing therefrom. < 
“The next case is that of Sanjivi v: 
J alajkshi (6), in which the adoption was 
made after the Indian Penal Code came 
into force and the finding was that it wae 
with the intention of bringing up the 
adoptee as a prostitute even during her 
minority. It was -held that: 

“An adoption made as this with such intention 
after the, Indian Penal Code came into force is illegal, 
and can give the plaintiff no right to claim the prop- 
erty of Lacha by inheritance.” : 

In 1912, however, a dissentient note was 
struck by Sadasiva Aiyar, J. in the case of 
Guddati Reddi Obala v. Ganapati Kan- 
danna (T). Sundara Ayyar, J. who was the 
other member of the Bench, based his 
decision on the ground that as the adoption 
‘was by a married woman, though belonging 
to the dancing girl caste, it was invalid. 
On the question of the validity of adoption 
by a woman of the prostitute class, his Lord- 
ship did not express any opinion, but 
simply said that he should not be taken to 
have conceded that such adoptions are 


valid. Sadasiva Ayyar, J. dissented from. 


the view taken in Venku v. Mahalinga (1), 


and approved of the decision in Mathura 


Naikin v. Esu Naikin (2), and observed : 
“ I wish to dissent from Venku v. Mc halinga (1), on 


the broad ground that an adoption of a minor girl by. 


a prcstitute belonging toa caste which notoriously 
follows prestitution asa profession after the Penal 
Code came into force is a criminal act and is on that 
ground also clearly illegal. I am also clearly of 
opinion that the authority of Venku v. Mahalinga (1), 
has been reduced to a minimum by the observations 
of the Privy Council in the case in Ghastt v. Umrao- 
jan (8). Lord Hobhouse at p. 156* of the report 
clearly expresses his approval of the case of Mathura 
Naikin v. Esu Naikin (2), though of course it might 
be said that His Lordship does not express @ny 
definite opinion as it was unnecessary to do so for 
the purposes of that case which related to Muham- 
madan prostitutes.” | 

In the case of Visalaksht Ammal v. Dorai- 
singha Pillai, 29 Ind. Cas. 974 (9), to which 
Sadasiva Ayyer, J. was a party, his Tord- 
ship reiterated the view taken by him in 
| Guddati Reddi Obala v. Ganpati Kandanna 
(7). 
But in 1915, when the same question arose 
for decision in Nagamutha Pillai v. Dasi 

(6) 21 M 229. K ; 


(7) 23M L J 493; 17 Ind Cas. 422. 
(6) 21 O 149; 20 I A 193; 6 Sar 370; 17 Ind. Jur. 579 


9) 59 Ind. Cas 974; A I R 1916 Mad. 635, 
*Page of 21 O.—[Ed.|. | 
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Sundaram, 32 Ind. Cas. 743 (10), this Cotirt, 
(Abdur Rabim and Ayling, J J.) adopted 
the view taken in the earlier cases end 
Abdur Rahim, J. observed : bo Mee 

“The first point is really covered by a series of 
authorities of this Gouri laying down that the adop- 
tion of a daughter by a dancing girl is valid in .this 
Presidency if it isnot.made for the purpose of making 
the girl ə prostitute. We have been referred. .to 
certain adverse observations in some judgments of 
a very general character but the learned Pleader who 
appeared for the appellant admits that the authorities 
are all against him on that point.” a apne 
On- thee finding of a fact-in that-case that 
the-adoption was made -for -the-- purpose- of 
helping the adoptive mother: in the house- 
hold duties, the adoption: was found to be 
valid. ANON, A, 
When the question- again came up for 
decision recently, vide Shunmugam Pillai v: 
Krishnaveni (11), Ananta Krishna Ayyar, J: 
after referring to most. of the decisions 
mentioned above; observed: ih Nee 

“TE there be a custom among. dancing -girls of 
adopting a girl and. if it be proved that the adoption, 
was not to promote prostitution but to wean the girls 


away from prostitution and settle them in married 


life—and that is the finding--recorded by the lowér’ 
Courts, in tha present case—shen, according. to the 
view of law as laid down in Madras, such an: adop- 
tion could be valid.” . ge at, tah fe EN 
It will, therefore, be seen tha’, but for:the. 
observations of Sadasiva Ayyar, J. in, 
Guddati Reddi Obala v. Ganpatt Kandanng, 
(7), this Court has been consistently hold-, 
ing that, if the adoption is not made for the. 
purpose of promoting prostitution, ib is. 
valid. ; 4 , 
The view of the Bombay High Court, on 
the other hand, is that adoption of 2 daugh-. 
ier by a dancing woman of the prostitute 
class is not valid, because it is invariably. 
meant to promote prostitution and thus 
opposed to public policy. The earliest case 


is that of Mathura Naikin v. Esù Naikin (2), 


where West, J. expressed very strongly 

against the validity of such adoptions. The, 
same view was taken in the cases reported 

in Hira Naikin v. Radha Natkin (12) and 

also in Girimallappa Chanappa v. Kenchaya 

San Yellappa Hosmani (13). 

It is argued that the view of the Bombay . 
High Court expressed in Mathura Naikin 
v. Esu Naikin (2), has been approved hy 
the Judicial Committee of the_ Privy Coun- 
cilin the case of Ghasti v. Umraojan (8).: 
But the judgment in that case does not in, 
any way show either that their Lordships . 
of the Judicial Committee approved or dis- 

pproved of the view of the Bombay High 
(10) 32 Ind. Oas. 713; A IR 1917 Mads 472. < 


1) (931) M W N 288. aie 
KE S7 B116; 17 Ind. Cgs. 834; 14 Bom. U R 1129... 
(13) 45 B 768; 61 Ind. Oas: 294; 24 Bom, E R 213. / 
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Court, for all that is said is as follows: 

“In the case of Hindus great difficulties have been 
felt by Courts of Justice in admitting the validity of 
transactions intended for the furtherance of prc- 
stituticn. See the case of Mathura Naikin v. Hsu 
Naikin (2), and the authorities there referred to. 
-And as regards Muhammadans prostitution is not 
looked on by their religion or their laws with any 
more favourable eye than by the Christian religion 
and laws.” 


There is nothing in this to indicafe that 
the view taken by the Bombay High 
Court was upheld and that the view of this 
Court was found to be wrong. We are, 
therefore, unable to agree with the opinion 
of Sadasiva Ayyar, J. in Guddati Reddi 
Obala v. Ganapati Kandanna (7), that the 
authority of Venku v. Mahalinga (1), has 
been reduced to a minimum by the observa- 
tions of the Privy Council in Ghasti v. 
Umraojan (8). It is not also accurate to 
say that “Lord Hobhouse clearly expressed 
his approval of the case in Mathura Naikin 
v. Hsu Naikin (2).” It cannot, therefore, be 
said that by reason of the decision of 
Judicial Committee the view taken by this 
Court is no longer the law. 


As the finding in this case is that the 
adoption was made with the object of 
getting the plaintiff married to the 3rd 
defendant and not for any immoral object, 
the adoption has to be upheld in view of 
the trend of decisions in this Court. But 
the learned Advocate for the appellant has 


“gone further and argued that whatever be 


the object of the adoption—whether it be 
for promoting prostitution or whether it be 
for a perfectly legitimate purpose such as 
getting the adoptee married,—the adoption 
of a daughter by a dancing woman of the 
prestitute class is invalid and does not 
confer any civil right on the adopted 
daughter. His contention is that as in the 
majority of cases the girl adopted by a 
dancing woman invariably leads a life of 
prostitution, the custom of adoption of a 
daughter by a woman of that caste should 
never be countenanced by the Courts as it 
is opposed to public policy. But, as observ- 
ed by Muthusami Ayyar, J. in Venku v. 
Mahalinga (1), referred to above, prostitu- 
tion is neither an essential condition nor a 
necessary consequence of such an adoption, 
but is only an incident due to sogial yinflu- 
ences. Further, it is not, and chnnot be, 
contended that ifa girl whois adopted by 
a dancing women subsequently says that 
she will not lead ihe life of a prostitute, 
but would get married, if possible, she 
would lose all her rights as an adopted 
daughter. Indeed, ine this case there is 
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evidence that it is customary among dancing 
women of Madapata .Village to which the 
parties belong, to adopt girls for the pur- 
pose of giving themin marriage to others. 
It cannot, therefore, be said that leading a 
life of prostitution is a condition attached to 
adoptions of this kind cr that the validity 
of such adoptions depends on the adoptee 
leading the life of a prostitute. The edop- 
tion of a daughter by a dancing woman of 
the prostitute class cannot, therefore, by 
itself without anything further being proved, 
be said to offend public policy. Thus the 
proposition propounded by the learned 
Advocate for the appellant put jin such 
wide terms cannot be accepted as sound. 

It is then argued that, in view of the 
explanation to s. 373, Indian Penal Code, 
the presumption is, that all such adoptions 
are made with the intent that the edopted 
daughter shall be used for the purpose of 
prostitution and that, therefore, it would 
be against public policy to recognise such 
an adoption as valid. But the presumption 
is a rebuttable one, as was pointed cut by 
Sundara Ayyar, J. in Public Prosecutor v. 
Kannammal (14). Every adoption of this 
kind cannot, therefore, be declared invalid. 
We, therefore, see no reason to depart frcm 
the rule laid down by ihis Court in a series 
of decisions. 

Having regard to the finding of fect in 
this case and the course of decisions in this 
Court, we hold that the adoption of ihe 
plaintiff by Seshachaleam is valid and 
entitles her to the reliefs cluimed in the 
suit. 

The Second Appeal, therefore fails, and 
is dismissed with costs. 

Appeal dismissed. 


A. p 
(14) 24 M L J 211; 18 Ind. Cas 257; 13 M L T 131; 
eit Cr. L J 33; (1913) M W N 207, 





CALCUTTA HIGH COURT 
‘Criminal Revision Petition No. 296 of 1936 
April 29, 1936 : 


JACK, J. 
HARI CHARAN BANERJEE AND ANOTRER 
ACCUSED— I ETITIONEKS 
VvETSUS 
EMPEROR— Oprosits Party 

Calcutta Police Act (IV of 1866), ss. 3, 45— 
“ Common gaming house "~Held on jacts that the 
place was not common gaming house and the mere 
acceptance of marked @urrency note was not enough 
to find aceused guilty under s. 45. 

A common gaming houge as defined in s. 3, Cal- 
cutta Police Act, is a house in which any instav- 
ments of gaming are kept or used for „the profit 
or gain of the person owning, occupying or using such 
house. 


“1936 
. Where an accused who ia proved to have ac- 
cepted a markéd five rupeé note, is found with 
- two others and no incriminiting articles except 
a racing: book is discovered, tha evidence is 
‘totally insufficient to shew that the accused are 
found gaming ina common gaming hguse or present 
during any gaming or playing therein or are found 
present inthe gaming house for the purpose of 
‘gaming within the meaning ofs. 3, Calcutta Police 
“Act. The mere acceptance of the marked currency 
note is not sufficient to find the accused guilty under 
8,45 of the Act. 


Messrs. Monindra Nath Mukherjee and 
Mihir Mohan Mukerjee, for the Petitioners. 

Order.—This Rule was issued on the 
‘Chief Presidency Magistrate to show cause 
why an order convicting the petitioners 
‘under s. 45, Act IV of 1866 (Calcutta 
Police Act), and sentencing them to pay 
a fine of Rs. 100 each, should not be set 
aside on the ground that there was no 
evidence to show that gaming was taking 
place at the time the accused were prose- 
cuted, and also on the ground that there 
was no evidence to show that the pre- 
mises where the gaming is alleged to have 
been taking place was a common gaming 
house within the meaning of s. 3 of the 
Act. The evidence is that a Sub-Inspector 
of Police sent one Banku Behary Pal to 28, 
Chutarpara Lane, with a slip of paper 
containing the names of 16 horses and with 
an amount of betting to be placed on 
horses and also a marked Rs. 5 note ask- 
ing him to go inside the house and to bet 
there. 


Banku says that he handed over the 
money to accused No. 2 Brojo Mohan Saha 
and that when he went there a barber 
was giving five annas to the accused 
Brojo Mohan ond that the other accused 
was also there, and that when Brojo Mohan 
went to bring change he called in the 
Sub-Inspector, prosecution witness No. 8, 
R. CG. Chowdhury. The Sub-Inspector says 
that having sent in this man Banke with 
a marked note anda slip of paper they 
followed and found the accused Hari 
Oharan Banerjee and Gonesh seated there 
and the accused Brojo Mohan standing in 
front of them. The latter dropped the five 
rupee note, the betting slip and also Re. 1 
and one pice. No other incriminating 
articles were found in the premises except 
a racing-book Ex.3. This is all the evi- 
dence on which the accused have been 
found guilty under s 45 of Act V of 1866 
(Calcutta Police Act). This evidence ap- 
pears to me to bè totally insufficient to 
show that the accused were found gaming 
in a’common gaming house or present 
during any gaming or playing therein or 
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were found presant in the gaming house 
for the purpos3 of gaming. A comma gam- 
ing hous2 as deined in s. 3 isa house in 
which any instraments of gaming ars 
kept or used for the pro‘it or gain of the 
person owning, occupying or using suzh 
house. There is no evidence that any in- 
strument of gaming was kepi or used in 
this house for the purpose of gaming. At 
the most what was found was that one of 
the accused accepted a five rupee note with 
instrugtions to put the money on certain 
horses. For all thah we know it may have 
been intended to put this money on certain 
horses at the race course and in that case 
no offence has been committed. In any 
case, there was quite insufficient evidence 
to show that the place was a common gam- 
ing house. 

The conviction and sentence are, there- 
fore, set aside and the fing, if paid, will 
be refunded. The money found with 
the accused will be returned. 

D. Conviction set aside. 
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LAHORE HIGH COURT , 
Second Civil Appeal No. 1823 of 1935 
January 23, 1935 
_ Jat Lat, J. 
PUNNAN SINGH—DEFANDANT—APPELLANT 
VETSUS 
MEHNGA SINGH,—PLAINTIFF AND ANOTIER 
—DEFENDANTS— RESPONDENTS 

Hindu Law—Debts—Antecedent debt—Alience 
himself antecedent creditor—Debt not immoral— 
Alienee while taking alienation can rely on such 
debt. 

An alienee is entitled to rely upon an antecedent 
debt which is due to him and which is not immoral, 
illegal or opposed to public policy and has not been 
contracted as an act ofreckless extravagance or 
wanton waste or with the intention of destroying 
the interests cf reversioners. It would be for the 
reversioner to establish these circumstances in order 
to prove want, of necessity orto shift the burden on 
the slienee. Mela Ram v. Dayala (D, followed. 


S. ©. A. from the decree of the District 
Judge, Jullundur, dated July 13, 1935, 
affirming that of the Subordinate Judge, 
Second Class, Jullundur, dated January 18, 
1935. 

Mr. Achhru Ram, for the Appellant. 

Mr. Qabul Chand Mital for Mr. Jiwan 
Lal Kapur, for the Respondents. . 

Judgment.—This appeal by the vendee 
arises out of a suit brought by the respond- 
ents reversioners of the vendor to set aside 
the sale of ancestral property effected on 
November 3, 1930, for Rs. 1,130. In the 
sale-deed, the consideration is recited to 
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have been taken by the vendor as follows:— 

Rs. 30 for expenses of the salę- races 

“Rs. 700 due io the vendee on a previous 
mortgage of the property sold dated August 
A, 1927. 

_ Rs. 400, paid before the Registering 
Officer. 

_ The learned District Judge has held agree- 
ing with the trial Court that necessity for 
none of the three items has been “estab- 
lished, and has consequently decreed the 
suit. On this appeal the ouly item claimed 
‘by the vendee to have been borrowed by 
the vendor for necessity is Rs. 700. The 
claim for the remaining items has been 
abandoned. Now, this Rs. 100 was due on 
a previous mortgage to the vendee which 
was executed on August 4, 1927, for Rs. 684, 
and from’ the judgment of ‘the learned 
District Judge it appears that this amount 
was taken by the vendor, 7.e., the mort- 
gagor, for payment to the Court of Wards 
rent which was due to it on account of a 
lease of land belonging to a minor which 
had been taken by “the mortgagor. There 
is no doubt that land had been taken by 
the mortgagor on lease. The amount, there- 
fore, wasan antecedent debt but it was 
due to the vendee himself. The question 
is whether it is necessary for the vendee, 
uuder the circumstances, strictly to prove 
the necessity for Rs. 681, or whether he can 
rely upon the previous mort gage-deed in oe 
absence of circumstances which might hav 
raised suspicion in his mind and ‘put ak 
on enquiry as to the necessity for raising 
by the mortgagor of Rs. 684 hy the mort- 
gage-deed of 1927. 

Now, the latest view of tuis Court is to be 
found in Mela Ram v. Dayala (1) where 
Devi Ditta v. Saudagar Singh (2), which is 
the leading case on the subject was followed 
and it was remarked that payment of just 
antecedent debis in the case of an aliena- 
tion by a male proprietor are debts which 
are actually due and are not immoral, 
illegal or opposed to public policy or have 
not been incurred as an act of reckless 
extravagance or wanton waste or with the 
intention of destroying the inleresis of 
reversioners. It was further remarked that 
an alienee who himself is the antecedent 
Creditor by his position is prima facie fixed 
with the knowledge of the nature of the 
debts and of the purposes on which the 
money borrowed was spent, and if they 
were not incurred for actual necessity or 

aA eee si 136; 153 Ind. Cas. 17; 37 P L 


R 129,7 R 
(2) 65PR 1900. bo 


PEGATRAJU KRISHNA RAO V. YANATI SUBBA BEDDI 


(MADR.) 163 10 


were contracted for reckless extravagance 


or to waste ihe estate, the alienation in lieu . ` 


of such debts is invalid. 

In Igbal Singh v. Jasmer Singh (3), the 
same proposition has been stated at p. 723*. 
There are some cases in which the burden 
of proof in such cases has been placed on 
the alienee affirmatively to prove the 
necessity for the. antecedent debt but it 
appears from the cases cited that an alienee 


-is entitled to rely upon a debt which is due 
‘to him and which is nob immoral, illegal or 


opposed to public policy and has not been 
contracted as an act of reckless extravag~ 
ance or wanton waste or with-the intention 
of destroying the interests of rever- 
sioners. It would be for the reversioner to 
establish these circumstances in order. to 
prove want of necessity or to shift the 
burden on the- alienee. In the present 
case it has not been shown that the alienor 
was a man of immoral character or was in 
any way inimically disposed to his rever- 
sioners. On the other hand, admittedly 
rent was payable by him on account of 
land taken from the Court of Wards. In 
my opinion, under the circumstances, the 
fact that the rent would have been paid 
out of the income of the land did not con 
cern the alienee and in the absence cf any 
suspicious circumstances, the consideration . 
for the sale to the extent of Rs. 700 must 
be held to be for necessity. 1 acco:dingly 
accept this appeal and direct that the 
sale of bovember 3, 1930, shall be set 
aside only 1f, after the death of the vendor, 
the reversioners shall pay Rs. 700 to the 
vendee. Under tke circumsianccs I leave 
the parties to bear their own costs through- 
out. The cross-objections were not pressed 
and are dismissed. No order as tc cosis. 

D. Appeal allowed. 
(3) 15 Lah. 715; 153 Ind. Cas. 862; AI R 1934 Lah. 
293 (2), 35 P LR 215; 7 RL 464. 

*Page of 15 Lah.—[Hd.| 





MADRAS HIGH COURT 
Second Civil Appeal No. 1223 of 1931 
October 29, 1935 
VENKATARAMANA Rao, J. 
PEGATRAJU KRISHNA RAO—PLAINTIFF 
APPELLANT 
ve ®sus 
YANATI SUBBA REDDI AND ot.sus— 
- DEFENDANTS—RESPONDENTS 
Agency—Agent for sale of goods— Power to receive 
payment—Ostensible authority by receiving payments 
with principal's consent. E 
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. In anaction bythe seller of goods against the 
` buyer for the prices of the goods it would be open to 
the buyer whò had paid the seller's agent to show, 
and inthe absence of any reasons to the contrary 
he would be entitled to: succeed on showing either 
‘that the agent had ostensible authority or that he 
had a customary authority to receive payments 
even though he may not have had actual authority. 
Where a person is a traveller for the sale of 
goods on behalf of a firm be would have implied 
authority toreceive payment in money for the goods 
sold by him. : 
. 5.0. A. against the decree of the Coyrt 
:of the Subordinate Judge, Nellore, in A. 5. 
No. 171 of 1929 (A. 8. 64 of 1929, District 
Court, Nellore) preferred against the decree 
. of the Court of the District Munsif, Nellore, 
in O. S. No. 342 of 1927. 
Messrs. Ch. Raghava Rao and K. Umama- 
heswaram, for the Appellant. | 
. Mr. B. Somayya, for the Respondents. 


Judgment.—The plaintiff was the pro- 
prietor of Sree Seetharama and Cc. which 
carried on its business at Nellore between 
1923 and 1925. Defendants Nos. 1 to 3 were 
carrying on business at Ananthapuram under 
the name of Sree Lakshiprasauna Venkates- 
wara Rice Mills. The suit is to recover a 
sum of Rs. 1,900 in respect of articles 
supplied to the defendant firm by the plaint- 
ifftirm. The plea of the defendant is one 
of discharge by payment to the 4th defend- 
ant who was according to them acting as the 
agent of the plaintiff. 

’ The main question in this case is whether 
_the 4th defendant had authorily to receive 
.any moneys on behalf of the plaintiff and 
payments made to him would be a valid 
‘discharge of the obligation of the defendants 
Nos. 1 to 3. The plaintiff's contention is 
that under the terms of Ex. A, a letter 
writien by the 4th defendant to the plaintiff 
‘on December 22, 1923, he was only appoint- 
ed as a commission agent to canvass orders 
for them on payment of certain percentagé 
-of commission, on the value of goods suppli- 
‘ed. It appears that even before December, 
. 19238, he was acting on behalf of the plaintiffs 
firm and Ex. D. shows that he was canvass- 
-ing orders from the defendants Nos. 1 to 3 
‘and receiving payments for the value of 
goods supplied on the part of the plaintiff. 
.The amount now sought to be recovered 
-from the defendanis was in respect of goods 
supplied between July 2l and 28, 1924, on 
orders given through the 4th defendant. 
Misunderstandings having arisen between 
the 4th defendant andthe plaintiff, the 4th 
defendant wrote aletter Ex. H dated July 
26, 1924, stating that he would no longer be 
an agent to which the plaintiff replied on 
January 15, 1925, that he was bound to act 
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according to the terms of Ex. A for a period 
of three years provided therein. Subse- 
quent to thé exchange of these two letters 


the 4ih defendant appears to have 
received between February 22, 1925, 
and February 25, 1925, a sum of 


Rs. 1,088-0-6 in two instalments from the 
firm of defendants Nos. 1 to 3 and on 
March 7, 1925, the 4th defendant wrote a 
letter to the plaintiff stating that he had 


-Tealised a sum of Rs. 1,088-0-6 from the 


defendants and this suit is filed on July 21, 
1927, over two years from the date of Ex. V. 

The learned District Munsif who tried the 
suit decreed the plaintiff's claim holding 


- that the payment to the 4th defendant js 


nota valid discharge and not binding on 
the plaintiff firm. The learned Subordinate 
Judge reversed his decision and dismissed 
the plaintiff's suit being of opinion that the 
4th defendant had authority to receive the 
payments. 

It is contended by Mr. Raghava Rao on 
behalf of the plaintiff that the 4th defend- 
ant was only a broker and under the terms 
of Ex. A, he had no suthority to reccive 
any payment and that any collections ke 
might have made from third parties must be 
treated to have been done on special authori- 
sation frem the plaintiffs. He relied on 
Bowstead on Agency p. 95 where the learned 
author says :~- : 

“ A broker has no implied authority as such to 


receive payment of the price of goods, sold by him 
when the principal is disclosed: Linck v. Jamson (t).” 


He further contenced generally that an 
agent to sell goods will have no authority to 
receive payment and relied on Halsbury’s 
Laws of England Vol, 18, p. 218 and on 
Butwick v. Grant (2). In my opinion the 
position of the 4th defendant, having 
regard to the circumstances of this case, 
cannot be viewed merely as that of a broker. 
He was not only canvas3ing orders for the 
firm but was also making collections on 
behalf of the plaintiff. Bowstead at p. 81 
of his book observes that where a person is 
a traveller for the sale of goods on behalf 
of a firm he would have implied authority to 
receive payment in money for the goods 
sold by him and the authority he relies on 
is Howard v. Chapman (3). The position 
occupied by the agent in that case was ex- 
actly analogous to the position occupied by” 
the 4th defendant inthis case. If Howard v 
Chapman (3), can be taken to have laid 
down correct law, the 4th defendant must be 
deemed to have had implied authority for 


(1) (1886) 2 T L R 208. 
(2) (1924) 2 K B 483; 93 LJ K B972; 131 L T 476. 
(3) (1831) 4 O & P 508; 34 R R 814, 
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in question.” 
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receiving payment from the firm of defend- 
ants Nos. 1 to3. And in Butwéek v. Grant 
(2), the decision in Howard v. Chapman 
(3), was distinguished, on the ground that 
“the agent was the traveller of the plaint- 
iff,” (p. 488)*. In this case even assuming 
that the 4th defendant in virtue of Ex. A 
was not authorised to receive any payment 
there was no distinct prohibition against 
the 4th defendant receiving moneys and it 
would be open to the plaintiff to confer such 
authority on him either expressly eor such 
confirment may be implied. Again if the 
plaintiff put him forward as the person 
having authority to receive such payments, 
itis immaterial whether under the law he 
would have such implied authority or not. 
In this case it will be seen that even before 
the date of Ex. A there were business 
relations with the firm of defendants Nos. 1 
to 3 through the 4th defendant and he was 
receiving payments on behalf of the plaint- 
iff. Exhibit A does not seem to have altered 
the course of such dealings and further he 
appeared to have collected a sum of Rs. 100 
at least once subsequent to the date of 
Ex. A. Again Exs. I to II are letters 
written by the plaintiff to the 4th defendant 
asking him to collec’ and send moneys from 
the constituents at Bezwada and Tenali and 


the learned Subordinate Judge rightly ob- 


serves: 

“Tf it were a single transaction or two, ons can 
understand it but we have a number of transactions 
in Ex. D showing that Seshagiri Rao collected even 
from the defendants Nos. 1 to 3, and where we have 
similar conduct as shown by Exs. Ito IT the only 
possible conclusion is that, generally speaking the 
plaintiff put forward the 4th defendant es entitled 
to collect on his behalf, and the defendants Nos. 1 
to 3 were, therefore, perfectly justified in treating 
Seshagiri Rao as duly authorised to make the colle:- 
tions.” 

In my opinion the learned Judge's con- 
clusion is correct. As pointed out by 
Sankey, J.in Butwick v. Grant (2): 

“Tn an action by the seller of goods against ths 
buyer forthe price, it would he open to the buyer 
who had paid the seller's agent to show, and in the 
absence of any reason to the contrary he would be 
entitled to succeed on showing, either that the 
agent had actual authority to reccive payment, or 
that he had ostensible authority to receive payment, 
or that he hada customary authority by reason of 
the fact thatthe payment wasmadeto him in the 
ordinary course of business of agencies of the kind 


Even though the 4th defendant may not 
have had actual authority he must be deem- 
ed to have had ostensible authority. Fur- 
ther Exs. IV and IV-a, printed receipt 
forms of the plaintiff firm, seem to indicate 
that the agent was authorised to receive 

*Page of (1924) 2 K. B.—{Ed.] 
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payments. The payment made by defends 
ants Nos. 1 to 3 as-evidenced by Exs. IV 
end IV-a must be deemed to be a valid 
discharge of the debt due lo the plaintiff to 
the extent pf a sum of Rs. 1,088-0-6. Deduct- 
ing this sum, there must be a decree for the 
balance in favour of the plaintiff. The 
defendants will have counter-interest on the 
two payments evidenced by Ex. IV and IV-a 
from the dates of payment with interest on 
the principal sum due at the contract rate 
up to the date of plaint, and thereafter at 
six percent. I, therefore, modify the decree 
of the lower Court and I award costs on the 
amount allowed here. I award each party 
to bear his or their own costs in the Courts 
below. (Leave refused.) 
A. Order accordingly. 


PRIVY COUNCIL 
Appeal from the Oudh Chief Court. 
May 15, 1936 
Lord ALNESS, SIR SHADI Lau 
AND Sie Geroren RANKIN 
Lala KUNDAN LAL AND ANOTIER— 
APPELLANTS 
. versus 
Musammat MUSHARRAFI BEGAM 
AND OTHNERS—RESPONDENTS 

Pardanashin lady—Suit on deed executed by her 
—Burden of proof on plauintiff—How discharged— 
Lady aware of circumstances and knowing she 
mortgaged her property to help her husband to 
some extent—This fact, tf sufficient to render it 
invalid—Transfer of Property Act (IV of 1862), s. 3 
—Attestation—Witness signing from othzr side of 
curtain behind which lady sit—When sufficient at- 
testation. 

In a suit on a deed executed by a pardanashin 
lady, there is a burden on thə plaintiff to estab- 
lish that tha effect of the deed was brought home to 
dhe defendant and the mere fact that the defendant's 
story of deception by her husband has to be reject- 
ed does not cperate to dischargs this burden, 
Nor % it discharged by more proof of execution 
of the deed by her, 

Where it is clear from the evidence that she 
was well aware that she was executing a mortgage 
deed, that she was executing it for a sum of 
Rs, 12,500, and that as to the bulk of this sum 
she was doing so in order to discharge her hus- 
band's debts and not her own, the nature of the 
transaction, though in part altruistic, cannot be 
described as ons which she coull not intelligent- 
ly have entered into, especially when the terms 
upon which she and her husband lived make it likely 
that having received a large property from her 
‘husband she may very well have thought that in 
addition to borrowing €noney which was required 
on her own account she would come to her hus- 
panJ’s help. The law is mot to be so interpreted or 
applied as to make it impossible for a pardanashin 
to give security for her husband's benefit: this 
would be to, convert a principle of protection into 
a disability. : 
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In the case sf deeds executed by pardanashin 
ladies, independent legal advice is not in itself 
essential. “The real point is, that the disposition 
made must be substantially understood and must 
really be the mental act, as its execation is the 
physical act, of the person who makes it. The parties 
who set up the deed must satisfy the Court that 
the deed nas been explained to and understood by 
the party thus under disability, either before exe- 
cution or after it under circumstances which estab- 
lish adoption of it with full knowledge and com; 
prehensicn. Farid-un-nissu v. Mukhtar Ahmad (2), 
applied. : 

Whether a witness signs his name in the pre- 
sence of the executant is in each case a question 
requiring full consideration of the whole circum- 
stances. Where it is clear that a pardanashin lady 
executing a deed if she had been minded to see 
the witnesses sign could have done so even if she 
did not actually see them through the curtain be- 
hind which she was sitting, it cannot be chal- 
jenged on the ground of want of due attestation 
as required by s. 3, Transfer. of Property Act. 
Newton v Clarke (1), referred to. 

A. against the decree of the Chief Court-cf 
Oudh (Wazir Hassan, C.J. end Smith, J.), 
dated April 27, 1933, reported as 144 Ind. 
Cas. 860. 

Mr. A. M. Dunne, K. C. and Dr. A. Majid, 
for the Appellants. 

Messrs. L. DeGruyther, K. C. and J. 
M. Pringle, for ihe Respondents. 

Sir Gsorge Rankin.—The plaintiffs ap- 
peal from a decree of the Chief Cout of 
Oudh dated April 27, 1933*, which set aside 
a preliminary mortgage decree granted to 
them by the Subordinate Judge of Kheri, 
dated September 7, 1931. The suit was 
brought on February 24, 1931, to enforce 
the terms of a registered mortgage deed, 
dated September 8, 1924. Defendant No.1 
Musammat Musharrafi Begam was the only 
contesting defendant and will be refer- 
red to herein as the defendant. She was 
described in the plaint as being of about 
40 yearsof age. The date of her mar- 
riage does not appear but it appears 
that at the time of her marriage her hùs- 
band Mohammad Abul Bashir Khan agreed 
to pay her dower of Rs. 50,000. 


By deed dated February 9, 1920, execut- 
ed at a time when the defendant's hus- 
band had incurred a certain number of 
debts, though it is not shown ihat he 
was then insolvent, he transferred to her 
five villages in lieu of the promised 
dower. The villages, even if allowance be 
made for encumbrances, subsisting there- 
on appearto have been well worth the 
sum of Rs. 50,000. The mortgage sued 
upon is dated September 8, 1924, and 
covers one only of the five villages— 
viz. Sheopuri. lt is for the sum of 
TT #See 144 Ind, Cas, GIH] 
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Rs. 12,500, Rs. 88500 being received from 
the plaintiff Kundan Lal and Rs. 4,00) 
from the plaintiff Ram. Charan. In all 
some Rs. 550 were pid in cash at the time 
of execution of the mortgage. 
Rupees 3,332 went in satisfaction of a pro- 
missory note executed by the defendant 
and hey husband in 1928. Rupees 2,500 
went in payment of Government revenue: 
of thissum approximately Rs. 2,000 wes 
due in gespect of Government revenue 
upon the defendant's property. It is not 
necessary for the present purpose that 
their Lordships should make a more de- 
teiled reference to the particulars of con- 
sideration set forth at the endof the 
deed. The deed itself recites the deed of 
gift dated February 9, 1920, that the 
husband is liabte forthe amounts there- 
in specified, and has not sufficient pro-° 
perty left with him to pay the same, 

“and besides this the executant No. 1 also (thet 
is the defendant) stands in need of Rs. 3,055-6 for 
the payment of Government revenue and to mest 
her other necessary expenses and the cxecutant 
No, 1 wants to free the exscutant Neo. 2 (that is the 
husband) from his debt.” 

Tne terms of the loan are that the money 
should be re-paid within six months with 
interest at 1 per cent. per month, and 
that if not paid on the expiry of six 
months, the interest should be computed 
with six monthly resis. It is stated that 
there was already a morigage on the pro- 
perty for Rs. 14,000. The deed concludes: 

“Texecutant No.1 has fully understood the con- 
tents of the mortgage-deed through her husband 
and has taken legal advice also for it, Txecu- 


tant No. 1 has in no way been deceived in executing 
this deed.” 


The scribe Bekari Lal signed the deed 
as such. He was dead at the date of the 
suit. Mohammad Abdul Bashir Khan 
signed his name and put his thumb mark. 
The defendant put her thumb mark. 
The witnesses to the exesution by both 
were Pandit Deo Nath and Badri Mahto, 
both of whom signed their names as wit- 
nesses. The document purports to have 
been registered on the same date namely 
September 8, 1924, at the residence of the 
defendant and her husband in village 
Behtia by one Niamat Ullah, Sub-Registrar, 
Lakhimpur. The Sub-Registrar has noted: 


“The conditions laid down ‘in this deed have 
been read out and fully explained to the lady exe- 


catant.” 

There is also an endorsement to the 
effect that execution and completion of the 
deed was admitted: in the case of the lady 
that she herself i 

“admitted it from her own mouth in a loud 
voice from behind the screen in the dalan facing 
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east inside her house and realise Rs, 32-133 
* from Kundan Lal, mortgagee and Rs, 512-7-9 from 
Ram Oharan, mortgagee, in cash before me.” 

It is stated thatthe lady was identified 
to the Sub-Registrar by Ali Mohammad 
Khan and. Sheikh Ibadullah, who are des- 
cribed as nephew and tutor, respectively 
The endorsement is signed by the hugband 
and the defendant's name is put thereto by 
the pen of Qadar Ali together with her 
thumb impression. Ali Mohammad, Khan 
and Sheikh Ibadullah have also affixed their 
signatures. 


The defendant putthe plaintiffs to proof 
of the mortgage deed and the two questions 
which arise for consideration upon this 
appeal are: (1) whether the plaintiffs have 
given sufficient proof of due attestation to 
satisfy the terms ofs. 3 ofthe Transfer of 
Property Act ; 

“snd each of whom has signed the instrument in 
the presence of the executant” 

(2) whether the plaintiffs have given 
sufficient prcof in the case of an illiterate 
pardanashin lady ihat she thoroughly 
comprehended and. deliberately of her own 
free will carried out the transaction. 


By her written statement the defendant 
admitted the execution of the deed by 
herself, but pleaded that she was incapable 
of understanding any transaction and that 
she affixed her thumb impression on the 
deed without understanding it and without 
obtaining independent advice at the instance 
of her husband who was actuated with 
selfish motives and in the absence of wit- 
nesses. She made the case that her hus- 
band had represented to her that the deed 
was merely to raise money to the extent of 
some Rs. 1,995 which was necessary to pay 
the Government revenue upon her own 
property. She pleaded that she had no 
knowledge that any other consideration 
money was being received beyond 
Rs. 1,995-12-0. Accordingly issue No.1 was 


framed as follows:— 

“Did the defendant No.1 execute the mortgage- 
deed in suit after understanding its import and its 
effect on her interest with independent advice and in 
presence of the attesting witnesses ?’ 


*. The defendant was examined on Commis- 
gion and gave her evidence on September 2, 
1931, after the plaintiffs’ witnesses had 
been heard by the learned Trial Judge. 
Her case was, and her evidence was, that 
her husband told her that it was necessary 
to raise a loan of about Rs. 2,000 to pay 
Government revenue on her property; that 
in the zenana of their house he came to her 
with the deed in suit, said that he had 
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managed to raise a "loan, and took her 
thumb mark on the document thefe and 
then, no one being present except them- 
selves and some domestic servants. She 
admitted that the document was registered 
and said that she affixed her thumb mark 
on that occasion inside the purdah, but 


-denied that the document was at any time 


read over to her by anyone. This case 
made by the defendant sufficiently explains 
the concluding words of issue No.1 above 
set forth. 

It was, however, obligatory upon the. 
plaintiffs to give due proof of the mortgage- . - 
deed and they claim to have done so by the 
evidence of the two attesting witnesses 
Deonath and Badri, who have been believed 
by both the Courtsin India. They were 
called and deposed to the following effect: 
That on September 8, 1921, the defendant 
was in a room from which opened outa 
courtyard; that the room had whatis called 
a tidwari, namely three door opsnings or 
arches leading to the courtyard; tht a 
curtain was slung across one of them at 
least, namely th? one behind which the 
defendant was, That her husband, the 
two witnesses, the two plaintiffs, Fide Ali, 
agent for the defendant and for her husband, 
Tbadullah and Ali Muhammad were present, 
being seated on a takhat or platform plated 
about 44 feet in front of the curtain. That 
the scribe Behari read out the deed and 
that the defendant then asked Fida Ali if 
that was the very deed, a draft of which he 
had got prepared by Mr. Samiullah of 
Lakhimpur; that Fida Ali said “Yes” and 
that the defendant said she accepted what 
was written and put her hand out of the 
qurtain at the request of Ali Muhammad 
and made her thumb mark on the deed in 
sight, of the witnesses. Ths evidence of 
Deonath and Badriis that the defendant's 
husband then signed and that thereupon 
they themselves signed es attesting wit- 
nesses. Both witnesses say that this was 
done in the presence ofthe defendant and 
her husband. Their evidence is that the 
Sub-Registrar who was in attendance was 
then brought forward; that he asked the 
defendant if ske understood the purport of 
the deed, giving some explanation to .the 
effect that Sheopuri .was. being hypothecated 
for Rs. 12,500 repayable in six months with 
l per cent. per mensem interest; that he 
read out the deed to her and asked her if 
she accepted the terms; that she said, yes, 
The cash consideration of Rs. 550 was paid 
inthe presence of the Sub-Registrar by 
being given to Fida Ali; who gave them to 
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the defendant by placing them inside the 
room where che was. 

Before the Trial Judge no exception 
appears to have been taken to this evidence 
so far as regards the question of due 
attestaticn. The ccntenticn that even ifthe 
plaintiffs’ witnesses be believed ihe signature 
of the witnesses wes not put in the presence 
of the defendent by reascn of the curtain or 
purdah wes not raised in the Trial Court 
at all. The plaintiffs’ witncseces were not 
cross-examined to show that by 1eason of the 
purdah the defendant had no opportunity of 
seeing end neticing the altestation being 
carried out. The grcunds of eppeal to the 
Chief Court contain no such suggesticn. 
Ground No. 4 is somewhat inconsistent with 
any such contention as it says that the lower 
Court should have found that the executant 
is not liable fcr a larger sum then 
Rs, 1,995-12-0 under the deed in suit. The 
learned Judges of the Chief Court, however, 
while saying that they saw no reason to 
reject the evidence of the plaintiffs’ wit- 
nesses Deoneth and Badri, took the view 
that the curtain which was described in the 
evidence as thin, was really thick, end that, 
as it was not shown that the defendant had 
her attention called to the fact that Deonath 
and Badri were signing the deed as wit- 
nesses, they could not be held to have 
signed the deed -in Ler presence. Their 
Lordships «re of cpinicn that this 
view cannot be sustained. Having regard 
to what wes put to the plaintiffs’ witnesses 
in cross-examination 
that any such ccntention should be raised 
before the Appelldte Court for the first 
time. No question whatever bearing upon 
this point was put to Deonath but in Badri’s 
cross-examination the following passage 
appears:-— 


- “The curtain was very thin and the outsiderscould 
not see the person inside.” i 


The learned Judge who took the evi- 
dence down in English, though it was 
given by the witnesses in ihe vernacular, 
refers in his judgment to this curtain 
saying: 

“Ali Mohammad went inside the room in which 


defendent No. 1 was sitting behind a thin 
curtain.” 


The learned Judges of the Chief Court 
had no substantial ground for supposing 
that the word “thin” was a mistake for 
“thick”, nor was any reasonable enquiry 
directed at the trial to the question. whe- 
ther a person inside looking against the 
light could not see through the curtain. 
The whole object of the method employed 
in the staging of this ceremony was that 
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the defendant, though her face should uct’ 
be seen, ‘should be made awale 
of what was being done. Jt is only reason- 
able to treat the evidence given by the 
plaintiffs as sufficient evidence for this 
purpose. A number of cases have been 
cited to their Lordships from the English 
reports where a similar question has been 
considered under the Jènglish Wills Act 
of 1837. Whether a witness signs his name 
in the presence of the executant is in 
each case a question requiring full con- 
sideration of the whole circumstances. 
Their Lordships think that the case of 
Newton v. Clarke (1) where the statute was 
held to have been satisfied, is as near 
to the present case as any of the English 
cases. It is clear enough that the defend- 
ant if she had been minded to see the 
witnesses sign could have done s> even 
if she did not actually see them through 
the curtain, On this point, therefore, the 
appeal succeeds. 

There remains, however, the important 
and difficult question whether the evidence 
given by the plaintiffs in this case was 
sufficient to show in the case of an 
illiterate purdanashin woman that she gave 
en intelligent and free consent to the 
mortgage deed. The learned Subordinate 
Judge was cf opinion upon a considera- 
tion of the defendants’ evidence on com- 
mission that she was, though illiterate, of 
average intelligence and that the language 
of the deed was quite simple and intelligible 
to a lady of the type of the defendant. 
He was of opinion that the deed was 
read out and explained to her sufficiently 
and that she was sufficiently apprised of 
the fact- that the bulk of the money 
borrowed was for her husband's debts. 
Fida Ali io doubt was her husband's 
agent as well as her own. The husband 
having died on April 7, 1927, Fida Ali 
continued as the defendant’s agent. The 
learned Subordinate Judge was impressed 
with the fact that Fida Ali was not called 
at the trial as a witness. In the cir- 
cumstances he did not think that it was 
necessary for the plaintifis to produce 
evidence that the defendant had independ- 
ent advice, that is to say advice independ-, 
ent of her husband; and it is abundantly 
clear that she had advice independent of 
the mortgagees. The learned Judges of 
the Chief Court, however, took the view 
that it was unlikely that ihe appellant 
would be willing to mortgage her own 


(1) (1839) 2 Curtis 320; 16 E R 425, 
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property for her husband's debt, although 
. She end her husband were on affectionate 
terms. They did not think the transaction 
was such as she could have intelligently 
entered into. Her question whether the 
deed conformed to the draft settled by 
the lawyer of Lakhimpur was taken by 
them to show that when the document 
was read out to her by the secribé she 
was not epplying her mind to its contents. 
In thé result they refused to find that 
there was intelligent execution by her of 
the mortgage deed in suit. Both Courts 
argee, however, in rejecting the defendant’s 
story thet she executed the deed in the 
zenana in the absence of sny witnesses 
from outside and upon mic-zepresentation 
by the husband to the effect ihat it was 
a deed for Rs. 2,000 only. Now there was 
certainly a burden upon the plaintiffs to 
establish that the effect of the deed was 
brought home to the mind of the defend- 


ant and the mere fact that the defendant's - 


story of decepijon by her husband has to 
be rejected does not operate to discharge 
- this burden. Nor is it discharged by 
mere proof of execution of the deed by 
her. On the other hand their Lordships 
cannot doubt upon the evidence that the 
lady was well aware that she was execut- 
ing a mortgage deed; that she was 
executing it for a sum of Rs. 12,500; and 
that s to the bulk of this sum she was 
‘doing so in order to discharge her husband's 
debts and not her own. The nature of 
the transaction, though in part altruistic, 
cannot be described as one which she 
could not intelligently have entered into, 
as the Chief Court thought. Having 
received alarge property from her husband, 
she may very well have thought that in 
additicn to borrowing money which was 
required on her own account she would 
come to her husband's help to the extent 
of some seven’ or eight thousand rupees. 
The terms upon which she and her 
husband lived make it quite likely 
that this should have been her settled 
determination=vend that the sacrifice, 
Buch as it was, was a willing sacrifice on 
her part. ‘Lord Sumner in giving the 
*judgnientef this Board in the case of 
Farid-un-nissa Vv. Mukhtar Ahmad (2), 
said :— 
“Independent legal advice is not in itself essential: 


(2) 521A 342 atp. 350; 89 Ind, Cas, 649;2 OWN 
662; AIR 1925 P G 201; 49M L J 758: 47 A 703; 42 C 
Th J 531; 23A L J 1000; 28 Ọ C 338; (1925) M W N 
818; 12 O LJ 658; 300 W N 337; 28 Bom. L R 193 


(P.O). 
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Kali Bakhsh Singh v. Ram Gopal Singh (8). After 
all, advice, if given, might have been bad advice, or 
the settlor might have insisted on disregarding it. 
The real point is, that the disposition made must be 
substantially ynderstood and must really be the 
mental act, as its execution is the physical act, of 
the person who makes it: Wajid Khanv. Ewaz 
Ali Khan (4), Sunitabala Debi v. Dhara Sundara 
Debi (5). The appellant clearly had no such 
advies, nor is it contended that she had.. I£, 
however, the settlor’s free dom , and comprehen- 
sioh can be otherwise established, or if, as 
is the respondent's case here, the scheme and 
substance of the deed were themselves originally 
and clearly conceived and desired by the settlor, 
and were then substantially embodied in the deed, 
there would be nothing further to be gained by 
independent advice. If the settlor really under- 
stands and means to make the transfer, it is 
not required that sume one should have tried to 
persuade her to the contrary. Again, the question 
arises how the state of the settlor's mind is to be. 
proved, That the parties to prove it are the parties 
who seb up and rely on the deed is clear. They 
must satisfy the Court. that the dead has been 
explained to and understood by the party thus 
under disability, either befora2 execution or after 
it under circumstances which establish adoption 
of it with full kaowledge and comprehension: Sudisht 
Lal v. Sheobarat Koer (6), Shambati Koeri v. Jago 
Bibi (1), Sajjad Husain v. Abid Hussain Khan (SNG 

As the deféndan.’s evidence was given 
on commission, their Juordships are in ro 
worse position than the Chief Court in 
coming to a conclusion whether the view 
taken by the trial Judge of the defendant's 
capacity to understand business was correct. 
They think the learned trial Judge came 
to a very just estimate of the lady’s 
ability and intelligence. They see no. 
reason to doubt that the Sub-Registrar 
discharged his duty to the best of his 
ability and satified himself that the lady's 
free consent went with her act in execut- 
ing the deed. The law is not to beso 
interpreted or applied “as to make. it 
impossible for a purdanashin to give 
security for her husband’s benefit: this 
would be to convert a principle of pro- 
tection into a disalrility. It is clear 
enough that before the trial Court learned 
Counsel for the defendant made no case 

(3) 41 I A 23; 21 Ind, Oas. 925;18 O W N 232; 16 
O © 378; (1914) M W N 112; 12 ALJ 115,15 MLT 
130; 19 O LJ 472;1 O LJ 67; 26M L J 121; 16 Bom, 
L R 147; 36 A 81 (P.O), 

G4) 181A 144; 18 O 545; 6 Sar P O J 46; Refique and 
Jackson's PO No, 123°(P. 0.). ioe 

(5) 46 I A 272; 53 Ind. Cas: 131; 37 M L J 483; 17 A 
Lid 997; (1919) M W N e2 ; 22 Bom.L R1; 2840 WN 
297; 1L L W 227; 47 O 175: 2 UP LR (P, C.) 2 (P, C)- 

(6) 8I A39 atp. 4; DO 245; 4 Sar P O J 222; 5 
Ind. Jur. 270 (P. G). . : 

(7) 29 I A 127 at p.131;4 Bom. L R 4H;6CWN 
682; 29 O 749; 8 Sar PO J 301 (P. C). 

(t) 39I A 156; 16 Ind, Cas, 197; 16 O W N 889; 23 
M L J 210; 10 A L J 364; 16 CL J 613; 14 Bom. L R 
1055; 834A 455; 12M L T 361; (1912) M W N 976; 150 
O 271 (P, O). E j : 
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of undue influence bp the husband. It 
is Noticeable that apart from the untrue 
story of decepiion by the husband as to 
the amount of the loan which tvas being 
taken there is nothing in the defendant's 
evidence to indicate that unfair insistence, 
threats, overbearing conduct or other undue 
influence was used or attempted by him 
to obtain her signature to this deed. 
The Chief Court were not satisfied that 
her intelligent assent went with her execu- 
tion of the deed. Their Lordships think, 
however, that the proof given was sufficient 
and that the learned Subordinate Judge 
took a correct view both of the law and 
of the facts. Their Lordships will humbly 
advise His Majesty that the appeal should 
be allowed, the decree of the Chief Court 
set aside and the decree of the Sub- 
ordinate Judge of Kheri restored subject 
to the following modifications, namely: 
that in lieu of March 7, 1932, as the 
date when the defendan‘s are to pay into 
Court the sum of Rs. 31,540-3-9, the Septem- 
ber 7, 1936, should be substituted, and 
‘that in lieu of that sum ihe amount 
due on Sep'ember 7, 1936, for principal 
and interest according to the mortgage- 
deed together with the costs awarded by 
this judgment be inserted in the decree 
by the Chief Court. The defendant No. 1 
must pay the plaintiffs’ costs in the Chief 
Court and of this appeal. 

N. 

Solicitors for the 
Hy. S. L, Polak & Co. 

Solicitors for the Respondents:—Messrs. 

Watkins & Hunter. 


MADRAS HIGH COURT 
Appeal Against Order No. 28 of 1934 
and 
. Civil Revision Petition No. 573 of 1933 
November 26, 1935 
WADSWORTS, J. 
SEETHAMRAJU RAMANARAYANA 
alias AYYADEVARA SIVA RAO— 
DEFENDANT No. 2-—APPELLANT 


versus 

SEETHAMARAJU RAMAKRISHNA RAO 

AND OTHERS—PLAINTIFES AND DEFENDANT 

No. 3—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (m), O. XLI, r. 27~—Oreer recording compro- 
mise—Absence of contest—Order, whether cappzalable 
—Appeal from order after passing of compromise 
decree-—Maintainability—Compromise effected by 
Vakil by fraud—Remedy of party—Question of 
Jraud, whether can be gone into in appeal. 

Order XLHI, r..1, (m), Civil Procedure Code, 
gives aright of appeal against an order recording 
& compromise without any restriction ag 
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to the nature of that order whether pass- 
ed after contest or without contest. It cannot 
be assumed that an order is in fact a consent 
order merely because there was no contest. Onkar 

Pagni v.Gamna Lakhaji & Co. (1), dissented 

rom, : 

An appeal lies against an order recording a comi- 
promise which has ripened into a decree even if no 
appeal is filed against the decree itself. Alamelu 
Ammal ve Rama Iyer (2), not followed, Govinda= 
swami v. Kaliaperumal (3) and Satyanarayana- 
murthi v. Butchayya (4), followed. : 

If a party is, owing to the fraudulent action of 
his Vakil‘br others, committed toa compromise to 
which he didnot wish to consent, his remedy is not 
by adducing evidence of fraud in an appeal against 
tne order recording the compromise, but by taking 
proper action to get the decree sət aside as having 
been obtained by fraud, 

A. against the order of the Court of the 
Subordinate Judge of Masulipatam, dated 
Noyember 28, 1933; and madein T. A. No. 1273 

9.1933 in O. SENO. 54 of 1930.and petition 

“praying in the circumstances stated there- 
with the High’ Court may be pleased 
to admit the documents filed therewith 
as additional evidence in the said A. A. O. 
No. 28 of 1934. 

Mr. M. Appa Rao, for the Appellant. 

Messrs. V. Govindarajachari and M. Srini- 
vasa Rao, for the Respondents. 


Judgment.—This is an appeal against an 
order recording a compromise, 

A preliminary objection is taken that 
no appeal lies. It has been held in the 
case, Onkar Bhagwan v. Gamna Lakha- 
ji & Co. (1), that in spite of the terms 
of O. XLII, r. 1 (m) no appeal lies against 
an order recording a compromise unless 
there was a contest before the Court at the 
time when the compromise was recorded, 
the reasoning being that if the compromise 
was recorded by consent, that consent order 

* itself is practically tantamount to a consent 
decree which is not appealable with refer- 
ence to s. 96°(3), Civil Procedure Code. 
With very great respect I must say that I 
find some difficulty in accepting the view 
laid down by the learned Judges who 
decided that case. Order ALIH, r. 1 (m) 
gives a right of appeal against an order 
recording a compromise without any restric- 
tion as to the nature of that order, whether 
passed after contest or without contest. To 
assume that the order is in fact:.a consent 
order because there was no contest is to 
assume that the appeal has no substanco. 
But even if so much is assumed, the decree 
is something sepirate from the order and 
when the Code provides for a right of 
appeal against the order J do not see how 

(1) 57 B206; 114 Ind. Cas 418; A I R 1933 Bom, 
205; 35 Bom L R 127; Ind, Rul, (1933) Bom, 306, 


~ 
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that right of appeal can be taken away mere- 
ly because the order would in “the nature 
of events be followed by .an unappealable 
decree. Noram I impressed -by the con- 
tention that if there is no contest before the 
lower Court there are no materials upon 
waich an appeal may be based., It is con- 
ceivable thet as in -the present case an 
application might be made to edmit* addi- 
t.onal evidence in appeal which, if admitted, 
would -furnish materials which were not 
available in the lower Court; and if tn fact 
there. are no materials then the process of 
deciding the appeal is considerably simplifi- 
ed. But I do not see how aright of appeal 
conferred by Statute is taken away by the 
mere absence cf materials for argument. 
So far as I am aware this Bombay decision 
has not been followed or dissented from by 
any decision of this High Court. 
_ There is a further objection that accord- 
ing to the decision in Alamelu. Ammal v. 
Rama Iyer (2), there is no appeal against 
an order recording. .2 compromise which 
has ripened into 2 decree if no appeal is 
| tiled against tle decree itself. This deci- 
sion, ccnilicts with the decision of another 
Bench in en earlier case reported in Govinda- 
swami v. Kaliaperumal (3), and tkere is a 
subse quent decision of a Single J udge, Satya- 
narayunamurtht v. Butéhayya (4), which 
follows Govindaswami v. Kaliaperumal. (3); 
and dissents from that reported in Alamelu 
Ammal v. Rama Tyer (2). ‘It.seems to me 
therefore, that the -balance of authority. in 
this Court isin favour of the view that.an 
appeal does lie against the order even. when 
a‘decree has been: passed in. terms of the 
compromise, a i l ni 
‘Qu the merits it is to me, quite apparent 
that there is no ground whatever for jnter- 
fering with the lower Court's decision unless 
the appellant can succeed in his pelition for 
the admission of additional evidence. The 
basis of this petition js. an allegation that 
the appellant when sending a pcwer-of- 
attorney td his, Vakil authorising him to 
Sign-on behalf of his client the comprcmise 
which had aheady been, drafted, sent. along 
with it another communication in. which Łe 
instructed the Vakil nct to sign tke ecmpro- 
mice wiless on cdditicnal team wes included 
and he alleges that he also tent a telegr m 
to the Vakil telling him not tosign the cum- 
(2) 43 ML J£80; 70 Ind. Cas, 425: SR igee- 
Mad. 446; 81 ML T132; (Ib) M w iio Le 
(3) 16 L W 155;. €6 Ind: Cas, £37: 


afi 
690; (1922) M WN 83. IR 1921 Mad. 
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promise. These materials weré snot placed 
before the lower Court, the appellant him- 
self being absent. It. seems’ to me that 
what in fuck the eppellant wishes to do by 
means of this petition for the admission of 
additional evidence is to secure through 
this appeal a decision that the compromise 
decree was obtained by fraud. That, in 
my opinion, he is not entitled to do. The 
gfounds upon wnich additional evidence , 
may be admitted in appeal are confined to 
those laid down in Q. XLI, r. 27. It cannot 
be contended that the lower Court has 
refused to admit the evidence which is now 
tendered. Nor can it be contended that 
this Court is unable to pronounce judgment 
in the absence of this additional evidence; ' 
and I do nct think that there is any other 
substantial reason which would juslify me 
in admitting this evidence in appeal. H in 
fact the appellant desired to revoke a power- 
of-attorney which he had given to his Vakil 
to sign a particular compromise, he should 
have taken steps himself to see that ihis ` 
compromise was not signed on his behalf, 
end placed before tle Court. If he was, 
owing to the fraudulent action of his Vakil, 
or others, committed to a compromise to ' 
which he did not wish to consent, then -his 
remedy is not by adcucing evidence of 
fraud in appeal before this Court but by 
taking proper action to get the decree set 
aside as having been obtained by fraud. 

It is suggested that the lower Court made: 
a mistake in its order wherein it said ihat 
the Ist defendant who signed the comprc- 
mise had a power-of-attorney to act on- 
behalf of the 2nd defendant who ig the ap- . 
pellant, the truth being that it was the Vakil‘ 
who signed the compromise on behalf of the 
2nd defendant, being empowered by a 
power-of-attorney in this behalf.: The 
materials in support of this allegation are 
contained in aflidavits in interlocutory pro- 
ceedings, in this appeal, which are not, 
strictly speaking, evidence before me. 
Even assuming that the lower Court made 
a mistake in saying that the Ist defendant 


“signed on behalfof the 2nd defendant by 


virtue of the power-of-attorney when it was 
ectually the 2nd defendant's Vakil who 
signed, being so empowered, that errér is 
not in my opinion one which would vitiate 
the conclusicn, nemely, that there was a cem- | 
premise eccepted by all parties on the’ face ` 
of the record es it appearedébefore . the 
lower Court; and as I see no reason to admit 
in’ appeal’ additional evidence, it follows 


(ose M Ld 249; 87 Ind. Ces 124; AIR 1995 Mad,.- thatthe appeal must be dismissed with costs. ` 


A. Appeal dismisse d, 
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_ RANGOON HIGH COURT 
Criminal Revision No. 774-B of 1935 
* February 25, 1936 
BAGULEY AND Moszty, J3. 
MA SIN— APPLIGANT ° 
versus x 
MAUNG MAUNG LAY AND anorige— 
OPPOSITE PARTIES. 

Criminal Procedure Code (Ast V 
259, 23—Special power Magistrate trying complaints 
under s. 376, Penal Code—Complaint found false 
—Aceused discharged—WW hether can pass order d:rest- 

-ing payment of compensation under s. 250, Crimi- 
nal Prozedure Cade—S. 28 is to be read with s. 30 
under certain circumstances—Order of discharge 
under s, 375, Penal Code, typed with jinding thet 
case ts false—Order signed by Magistrotc—Further 
order directing payment of compensation typed, on 
same date with same typewriter—Both orders held 
ong and same—Mogistrate, whether should reco-d 
reasons, why complaint is false. 

If the Magistrate having special powers is able 
ta try the crsa before him, it is a violation of the 
ordinary meaning of the word “triable” to say 
that the case is not triable by the Magistrate, [p. 
163, col. 2.] 

The principls dedueable irom s. 220, Criminal 

Procedure Code is that the Magistrate can only 
Pass an order awarding compensation if he is alle 
to dispose of the case himsslf personally; in other 
words, it h> is able to end the case by passing 
an order which operates t) ths detriment uf the 
accused, then he is equally able to end the case by 
Passing an order which is ty tha detriment of ths 
complainant s{p. 164, col. 2] 

Consequeatly, a Special Power Magistrate, trying 
a complaint under s. 376, Penal Code and passing 
ai order discharging the accused, can pass an order 
under s. 250, Criminal Procedure Code notwith- 
standing the fact the offence is exclusively triable 
by a Court of Session, Afa E Dok v. Maung Po Tha 
Q), Crown v. Qadu (2), Crown v. Hamir Chand (3) and 
Muhammad Hayat v. Bhola (4), dissented from. Hm- 
peror v. Chhaba Dolsang (5), Harihar Dut v. Jaq- 
sud Ali (8) and Mahajanam Vencatrayar v. Kodi 
Venkatrayar (D, distinguished. 

Section 30, Criminal Procedure Code, cannot be 
regarded in any other light than the provision of 
the Code. with. which-under certain circumstances 
aud in certain perts, of India s. 28 of the Code is 
to be read. [p. 184, col. 1). 

There was an order vf discharge of the acaused 
under s. 376, Penal- Oode with a finding that the 
case was a falss- one, „which was type-written, and 
contained, finally: “I direst, tnerefore, that the 
accused be discharged. The case was classified as 
‘false’." This waa signed by the Magistrate ‘and ruan- 
ning straight on ths same date, with the same type- 
writer, and obviously all done in one pieca, came 
the further order under s. 250, Criminal Procedure 
Code. It started at the'bottom of tha same side cf 
the page as the judgment, and, after half a line, was 
continued on the back of the sheet, so that it was 
manifest that the judgment and the further order 
were typ2d out at, one and the same time: 

Held, that the order of diecharge aad the further 
orler wers one and the same, and tas intrusion 
of the Magistrate's signature in the middle of the 
page could not affect the merits of the case, [p.165, 
col, 1]. É 

The rebsons which hayo to be recorded by the 
Magistrate passing an order under s, 250, Criminal 
Procedure Code, are Why be directs compensation to 


of 1898), ss. 30, 


ia gin b. matita MAUNG LAY (RANG) 


163 


be paid and not why he regards the complaint as 
fals2 and frivol®us or vexatious. It is beyond his 
power to.discover why the complaint made a false one. 
[p. 165, cal. 1] 


Cr. Revn. from an order of the Sub- 
Divisional Special Magistrate, Ye-U, dated 
November 18, 1935. 

Mr. R. K. Ruy, for the Applicant. 

Baguley, ¢—This is an application to 
revise du order awarding compensation 
under s. 250, Criminal Procedure Code. 
The facig of the case are that Ma Sin laid a 
complaint against Maung Maung Lay under 
s. 376, Penal Code. It was tried by a 
Special Power Magistrate, and on Novem- 
ber l, he passed an order discharging 
Maung Maung Lay, classifying the case 28 
false, “and calling upon the prosecutrix, 
who was not in Court at the time, to 
show cause why she should not pay ‘com- 
pensation under s. 250, Criminal Pru- 
cedure Code, for laying a complaint which 
was false and vexatious. Sne appeared 
in Cour: on November 18, and on the same 
date the learned Magistrate ordered her 
to pay Rs. 20 compensation. It is against 
this order of November 15, that the present 
application has been filed. Ths first ground 
argued is that, as the case is under s. 37, 
Penal Code, which is exclusively triable by 
a Court of Session, no order under s. 250, 
Criminal Procedure Code, can be passed, 
as that section only refers to any offence 
triable by a Magistrate; and the case of 
Ma E` Dok v. Maung Po Tha (1) was quoted 
as authority for this’ proposition. With 
all due respect, I am -unable to follow 
the reasoning in this judgment. The Courts 
which may try cases are the High Court, 
the Sessions Court, the Assistant Sessions 
Court, and Courts of Magistrates of various 
classes: First, Second’ and Third Class 
Magistrates, Presidency Magistrates . and 
Magistrates empowered under s. 30, Crimi- 
nal Procedure Code. In ‘this particular 
case the Magistrate was trying the case as a 
Magistrate. He was doing so legally. If 
he had found the accused guilty he could 
have sentenced him and’ theré would have 
been an end of the trial; and if the Magis- 
trate is ‘able to try the case before him, 
it is, In my opinion, a violation of the 


ordinary meaning of the word “‘ triable“ °- 


to say tht the casa is nol triable by the” 
Magistrate. To say that the case was able 
to be tried by the Magistrate os a Magis- 
trate but was not triable by a Magistrate 


seems to me to be trying tv estabiish a 


difference so subtle that it does not exist. 


<” (1) 11 L B R151; 66Tad, Oas. 513; A I R1923 Rang, 


15, 23 Or, L J 239, i 
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The view taken in Ma E Dok y. Maung 
Po Tha (1) has also found févour in the 
Punjab. In Crown v. Yadu (2) the ac- 
cused was being tried unders. 436, Penal 
Code, and an order of compensation under 
s. 250 was made by the District Magis- 
trate who was, it would seem, empowered 
under s. 30, Criminal Procedure Code. In 
the judgment the learned Chief. Judge 
considered that although the case was not 
on all fours with the case of Crown v. 
Hamir Chand (3), in which case æ similar 
order had been pessed by a Ist Class 
Magistrate, the accused being tried under 
8. 477, Penal Code, nevertheless the same 
result followed because the offence for 
which the accused was being tried was 
only triable by a Court of Session under 


col. 8, Sch. IJ, Criminal Procedure Code; 
and s. 28, Criminal Procedure Code, pro- 


vides that offences could be tried by the 
in col. & Sch. IL. This 
ruling was also followed in Muhammad 
Hayat v. Bhola (4). It seems to me that 
t.ese rulings: overlook an important part 
of s. 28, because s. 28 staris with the 
words: “Subject to the other previsions 


_of this Ucde any offence under the Penal 


Code may be tried.....” and I fail to 
understand how s. 30 can be regarded in 
any Other light than the provision of the 
Code with which under certain circum- 
stances and in certain paris of Indias. 28 
js to be read. Our attention was also 
drawn to Emperor v. Chhaba Dolsang (5), 
but in that case the Magistrate who was 
trying the case under s. 436, Penal Code, 
was not, it would appear, empowered under 
s. 30. He was not, therefore, acting under 
Ch. XX or Ch. XXI, Oriminal Procedure 
Code. He must have been holding an 
inquiry under Ch. XVIII and in any event 
in Bombay the case was not triable by 
any Magistrate. 


In another case referred to, Harihar 
Dat v. Magsud Ali {6}, the Magistrate was 
not trying the case but was merely inquir- 
ing under Ch. XVIII of the Code, in spite 
‘of the fact that one of the offences, the sub- 
ject of the inquiry, was triable by a Magis- 
trate. The lest case which was brought to 
our notice wes Mahajanam Venkatrayar v. 


(2) 26 P R 1902, 

(3) 14 P R 1902. 

U) 1P R1919 Cr; 49 Ind Cas. 173; A I RINI Lan. 
192; 20 Cr, LJ H1, 

(5) 19 Bom. L R 60; 39 Ind. Cas. 303; 18 Cr. LJ 
463; A I R 1916 Bom. 96. 

(6) 48 A 166; 91 Ind, Cas. 88; A I R 1926 All, 159; 
270r, LJL RG A1880r | 
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Kodi Venkatrayar (7). I believe in Madras 
there are no Magistrates empowered under 
s. 30, Criminal Procedure Code, and a 
Magistrale had before him a case in which 
the offenc# is supposed to have been under 
s. 467, Penal Code, but he treated it as 
one under s. 463, which he had power to 
try, and the Bench which dealt with that 
case seems to be of the opinion ihat, as 
the Magistrate must have proceeded under 
Ch. XXI, Criminal Procedure Code, and was 
actually trying the case as a Magistrate and 
was not holding an inquiry under Ch. XVII 
(Ch. XIII mentioned in the report seems 
to me an obvious misprint), then he was 
actually trying the case, and, having 
power to make an order against the ac- 
cused, he also had power to make an order 
against the complainant. I can see no point 
of principle involved. Why a man who 
charges another with being a petty thief, 
can be made liable to pay compensation, 
whereas, if ke charges him with being a 
dacoit, he should be free from all liability, 
I entirely fail to understand. The prin- 
ciple which I deduce frem s. 250, is that 
the Magistrate can only pass the order if 
he is able to dispose of the case himself 
personally ; in other words, if he is able 
to end the case by passing an order which 
operates to ihe detriment of the accused, 
then he is equally able to end the case 
by passing an order whichis to the detri- 
ment of the complainant. 

The next point raised is that the com- 
plainant was not called upon to show 
cause against paying compensation in the 
order of discharge, but in a separate 
order, and my attention was drawn to an 
unreported case of this Court, Talok Chand 
v. Emperor, Criminal Revision No. 248-B 
I am not aware of the actual 
state of the record which was dealt with in 
that case; but in the present case there 
is an order of discharge with a finding 
that the case is a false one, which is 
type-written, and contained, finally: “I 
direct, therefore, that the accused be dis- 
charged. The case is classified as ‘false,’ ” 
This is signed by the Magistrate and 
running straight on the same date, with 
the same typewriter, and obviously all 
done in one piece, comes the further order 
under s. 250. It stars at the bottom of 
ihe same side of*the page as the; judg- 
ment, and, after half o line, is continued 
on the back of the sheet, so that it is 

(7) 45 M 29; 66 Ind. Cas. 72; A TR 1922 “Mad, 223; 


23 Gr. L J 232; 14 LW 247; (1921) M W N 613; 41 N 
L J 398; 30 MI T 75, . i 
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manifest that the judgment and the fur- 
ther order were typed out at one and the 
same time. Had the paper been taken 
out of the typewriter, the Magistrate would 
never have started the further order just 
so as to type half a line before turning 
over on to the back of the sheet. In my 
opinion the order of discharge and the 
further order are one and the same, and 
the intrusion of the Magistrate's signature 
in the middle of the page cannot affect 
the merits of the case. The third ground 
argued is that the order of compensation 
does not record the reasons why the com- 
plaint is false, and frivolous or vexatious. 
Scuh reasons, so far as I can see, have 
not got to be recorded under s. 250, and 
it is beyond the power of the Magistrate 
to discover why the complainant made a 
false case. The reasons which have to be 
recorded are why he directs compensation 
to be paid. For these reasons I see no 
necessity to interfere with the order. 
Mosely, J.-—I agree. 
D. Application dismissed. 





LAHORE HIGH COURT : 
Civil Revision Petition No. 717 of 1935 
January 24, 1936 
Jat LAL, J. 
KUNDAN LAL—PLAINTIFF—PETITIONER 


versus 
INDAR SINGH AND OTHERS—DEFENDANTS 
—RESPONDENTS 

Instalment bond-Defawlt making whole sum 
exigible—Condition, whether for benefit of creditor 
Creditor, tf can waive any default and avail of 
others. 

Ordinarily the condition that the whole amount 
shall become payable on default in the payment of 
any instalment by the debtor is for the benefit of the 
creditor and he is entitled to waive any default and 
take advantage of a subsequent default. Lash Din 
v. Gulab Kunwar (1) and Firm Gopi Ram-Jaithu. 
Ram v. Firm Rami Das-Sri Kishan (2), followed. 

P. for revision of the decree of the 
Senior Subordinate Judge, Ambala, dated 
July 22, 1935, affirming that of the Subordi- 
nate Judge, Fourth Class, Jagadhri, dated 

June 7, 1935. 

‘Messrs. Qabul Chand Mital and Shamair 
Chand, for the Petitioner. 

Mr. Harnam Singh, for the Respondents. 

Judgment.—The petitioner instituted a 
suit for recovery of balance due io him on 
a bond which provided. payment of the 
amount secured by instalments with the 
proviso that in case there is a default in 
the payment of two consecutive instalments 
the debtor shall pay the whole of the 
balance due on the bond on demand, 
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It appears that one instalment was paid 
and default was made in the payment of 
the remaining instalments. The first de- 
fault was made more than three years prior 
to the institution of the suit. The plaint- 
iff’s claim, therefore, was for recovery of 
those instalments only in respect of which 
default, had been made within three years 
prior to the institution of the suit. 

The trial Judge held that the suit was 
barred by time because the first default 
made inthe payment of two consecutive 
instalments took place more than three 
years prior to the institution of the suit 
and there was no proof that the plaintiff 
had waived that default. Otherwise he held 
that the amount claimed by the plaintiff 
was due to him and that he was not entitled 
to costs and interest as he had not complied 
with the provisons of the Regulation of 
Accounts Act. On appeal the Senior Sub- 
ordinate Judge dismissed the appeal in 
limine holding that the plaintiff had not 
given any evidence of his having waived 
a default. 

On this petition itis contended that the 
view of the learned Senior Subordinate 
Judge is incorrect that a default clause, asin 
the bond in suit, isalways for the benefit of 
the creditor and it is open to the latter to take 
advantage of subsequent default and to call 
in the whole of the balance due to him in 
respect of the instalments payable after the 
date of the default. 

In support of this contention Lash Din 
v. Gulab Kunwar (1), Firm Gopi Ram- 
Jaithu Ram v. Firm Rami Das-Sri Kishan 
(2), Shankar Das v. Desa Mal (3), Ajudhia 
v. Kunjal (4), Mohan Lal v. Tika Ram (5), 
Chhajju v. Nanak Baksh (6), and Lalta 
Prasad v. Gajadhar Shukul (T). All these 
cases support the contention of the peti- 
tioner’s Counsel that ordinarily the condition 
that the whole amount shall become pay- 
able on default inthe payment of any in- 
stalment by the debtor is for the benefit of 

207; 138 Ind. Cas. 779; 9 0O W 
ae ia “st; (1932) M W N 912: 360 WN 


< 36 L W 216;56 CL J 237; (1932) A L J913; 
Nia 34 Bom. LR 1600; Ind. Rul. (1932) PO 


215) A IR 1934 Lah. 48; 148 Ind. Cas. 177 (2);6R 


43: IR 1932 Lah. 564; 138 Ind. Cas. 253; Ind. 
h. 436. 
Rul 88 Toa 5 ALJ 72; AW N 1908, 36. 
5) 41 A104; 47 Ind. Oas. 926; A I R1918 All, 
( 929, 
wie HR 1933 Leh. 849; 149 Ind. Cas, 861 (1); 6 
RD Dg ags: 149 Ind? Cas. 181; A I R 1933 All, 
933; (1933) A L J 550; 6 R A 852. 
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the credilor and that it.. is opem to him to 
waiveany. default and, to take advantage 
of a subsequent default. --: Ng vas 
-In the present; case the. bond provides 
that. in case-of-default, the: amount shall; 
become:;.payable to the ereditor on demand. 
It is not even alleged that in. consequence 


of any: previous default the creditor, .made-- 


a demand of:the,amount.due. He must, under 
the, circumstances,;,be' deemed to -haye 
waived, the default. : -zeo er o 


barred by, time.and the..view,of the: Courts: 
below. is erroneous. ~: - 
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RANGOON- HIGH “COURT. >” 
Civil- Miscéllaiteous-‘Appeal-No. 1- of 1936 
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`> e BaGuLpy AND-MostLY, JJ. > © 
O° DAW MAY—APPELLANT `o h 
eO RT PS)" Senses’ - karing ce E 
MAUNG ‘AUNG KYAW—RESPONDÈNT - 
Burmese Buddhist Law—~Husband: mortgaging 
property- ôf himself: and his: wife—Mortgage, when 
binding on, wife—Suit against wife—Mortgage not 
entered, with her, knowledge or ‘consent—Plaintiff, 
if can ‘get décree—Receiver in such suit “already 
appointed—If should bedischarged—Civil Procedure 
Code-(Act V: of, 1908); O.XLyrl.. a 
Ifa Burmese Buddhist, mortgages the joint. prop- 
erty of himself ‘and his wife’ the “mortgage binds 
her if it ‘is made with her full‘ knowledge’ and con- 
sént; ‘and: ‘where there is no ‘allegation: in the:plaint 
that; thexmortgage was. entered. into; with the 
wife's full knowledge, and consent, expregs,or, im- 
plied, but contains ‘merelj an allegation that: it 


è 


was ènterec into for her bènefit;- the- plaint is tiot 


sufficient-to''make tit: redsonably: probable that the 
plaintiff will get a decree. covering the wife's inter- 
est_ag.well;as,:thq:, husband's. But a Receiver 
already, appointéd in the suit should not be entirely 
‘discharged, “because ifthe wife géts’ posséssion of 
laid! it is‘ práctiċálly “certain: that: the rents : and 
profits of the land will never find their way towards 
the.satisfaction of any decree against the husband's 
estate, for she is not, an officer of the Ccurt under 
the Court's control, Whereas the Receiver ‘ig. Ma 
Nyun v. Teixeira (1), explained. `~ aa * 
WENI” aa 6 = žo Nn 2 


“O. Misc. A. ‘against the order of -the 
Assistante District :.Court, “Maubin; dated 
December 10, 1935. , ay Mee 
-iiMr. PB. Sen,for.the Appellant. ` 

Mr. K. C. Sanyal, for the Respondent. 
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Judgment.—This-is' an appeal against 
the appointment of a Reeiver. The-sale point 
is whether it is just 
and converient that a Receiver should be 
appointed. The plaintiff has filed ‘a suit, 
against the appellant personally and ‘as 
legal ‘representative ‘of her deceased hus- 
band 'on`a mortgage bond and he has also 
jeined-the Dawson's Bank ‘as ‘the puisne 
morteagees ‘under’ a mortgage executed- 
both by the husband and thé wife. The 
mortgage-in favour‘of the plaintiff, how- 
evér, was executed’ only by the husband, 
butl-he makes the wife a defendant in her 
personal capdcity‘on the ‘allegation 
“that: since the said U- Po Yin and Daw May were 
hushand and. wife under the-Burmese Buddhist Law, 
and since the. said transaction.,o£f,.mortgage had 
beén entered into by him (the, said U Po Yin) 
for ‘the use and benefit and on behalf of his wife 
Daw -Me-‘also, ‘she, Daw May, defendant in this 
case,: is’ bound by. the same: . . 

‘Evidently:,the. ideain drafting the plaint 
was to. make .the...wife's. personal interest 
liable for the mortgage in view of the 
ruling in Ma Nyun v; Teixeira (1), which 
has been re-affirmed as good lawin N. A. 
VY. R. Chettiar Firm v. Maung Than Daing 
(2). A close perusal of this ruling, how- 
ever; shows that. if a-Burmese Buddhist 
mortgages the.joint -property of himself 
end his wife the mortgage binds her if 
it .is. made. -wiih her {ull knowledge 
and consent, and there is no allegation 
in-the present plaint. that the mortgage 
was entered into with: the wife's full 
knowledge and. consent, express or implied. 
There is merely an allegation that it was 
entered into for her benefit. The ques- 
tion. then. remains as -to whether.the plaint 
as it-stands is sufficient to make. it -rea- 
sonably--probahle ‘that the: plaintiff will 
got a decree’ covering the wife’s interest 
esewell as the-husband’s. In our opinion 
this is not the case.:.On.the other hand, 
we do nob.think. that the Receiver should 
be. entirely. discharged; because if Daw 
May gets possession.. of this land - it-is 
practically certain that the rents and -pro- 
fits of the land will never find their. way 
towards the satisfaction of : any: decree 
against the husband’s estate, for Daw May 
is--nof an officer of the Court- under the 
Court's control; whereas. the Receiver- is, 
We. think, therefore, that the most just 
and’ -convenient jorder.to be made’ in the 
‘present. case is.that* the Receiver should 
‘be .confirmed in his..appointment, and that 
n L BR36;51 Ind. Cas. 583; A T'R 1919 L B 

(2) 9 R 524; 134 Ind.’ Cas. 1252; A IR 1931 Rang, 
262; Ind, Rul. (1932) Rang. 4. 
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each year, when his accounts are settled,, 
half his net receipts shall be paid over 
by him to Daw May. There.will be no. 
order as to the costs of this appeal.. 

De, Order accordingly. 
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CALCUTTA HIGH COURT ° 


Civil Suit No. 1016 of 1934 ` 
July 15, 1935. 
PANOKRIpGH, J. 


KALOORAM AGARWALLA—Piatntisr , | 


i VETSUS : : 

JONISTHA LAL CHAKRABARTY AND 

_, ANOTaER—DerenpiNnts i 

Letters Patent (Cal.), cl. 12—Pro-note, dssigned in 
fovour of plaintiff—Defendant having mo notice— 
Plaintiff, if has cause of action—Leave- under cl. 
12, if canbe granted—Held on facts, case was not’ 
fit for grant of leave—Contention that dissretion. 
in ‘granting leave was wrongly exercised—Procedure 
to follow. aes Gone 
«The assignment of a pro-note in tavour of a 
plaintif must be regarded as part of the plaintiff's 
cause of action, even although it is a transaction 
of which the defendants had no notice and with. 
Which they had nothing to do. It is, therefore, clear 
that the Court has jurisdiction to grant leave 
under cl, 12 of the Letters Patent “if nthe case is in 
other -respects a ft one. [p. 167, col. 2; p. 168, col. 1,], 

But where the debtors reside out side the jurisdic- 
tion of the Calcutta High Court Original Side, and the 
assignment was executed on the last day before the 
expiry; of the periol,of limitation giving rise to a 
feeling of a suspicion that it was collusive in the 
sense that it was executed mainly for the purpose 
of giving the High Court jurisdiction which it would 
not otherwise possess and there is no hardship on 
a person who seos fit voluntarily to take such an, 
assignment, the case is not one on which leave- 
under cl.12 should be granted and the fact that in a 
Moffusil Court there is no way of preventing un- 
necessary hardship in a case like this, is nota 
reason for allowing the discretionary jurisdiction 
of the High Court to be used to inflict a similar hard- 
ship. [p. 168, col. 1.) : 
» The. proper course for the defendant to take ina 
case where he maintains that the discretion of the 
Court in granting leave under cl. 12, Latters 
Patent (Cal.), has been wrongly exercised, is not to. 
abstain from making any application to remove the 
suit from thé filé and wait until tne hearing’ to 
make his submissions, On the contrary, in many 
cases the. defendant should bring this aspect of the: 
matter to the notice of the Court at the first pos- 
sible moment, and his failure to do so, if it in any 
way. prejudices- the position of the plaintiff, is a 
matter which may prevent success of his application. 
This applies.only where the Cotrt has admittedly 
the discretion. to grant leave. Secretary of State v. 
Golabrat Paliram (L) and Haranathrai Binjraj v. 
Charamani Shah (2), distinguished. [p.169, col. 1.] 
: But “where! the omission of the defendants to: 
makean. interlocutory application: has not in any: 
way prejudiced the position of the plaintiff, and the 
case is onein which, if the Judge had applied his 
mind to the point, he would have refused the ledve, 
the Court can allow the application, though made’ 
at the hearing of the suit. [ibid] 
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Messrs, S. M. Bose, J. N. Majumdar and 
H. N. Sanyal, for the Plaintiff. 

Messrs. D. N. Sen and M. Bose, for the 
Defendants. - 

Judgment.—This is a suit by the as- 
signee and endorsse of a certain promis- 
sory note. In the plaint it is stated that 
on June. 2, 1931 a sum of Rs. 1,729-13-3 
was . due” and owing from the defendants 
to one. Gazadhar Marwari and that. the 
defendants agreed to pay. interest on the 
sum at the rate of Re. 1-80 per cent.’ 
per. mensem,. As. security for, payment 
of the sum. they executed on that datea 
promissory, note if Gazadar Marwari’s 
favour. On June, 1,-1934, Gazadar Mar- 
wari in Calcutta assigned the debt and, 
endorsed, the ,promissory note in favour- 
of the plaintiff for valuable -cotisideration. 
There is. said to be, due and owing at the 
time, of ‘suit, a sum of Rs. 2,673-1-6. The 
note in question is, signed by defendant 
No. 1 purporling to sign on his own be-_ 
half and on, behalf of defendant No. 2 
who is his brother. ~The suit was instituted 
on June l, 1934.. In-the plaint the de- 
fendants arè described as both residing at 
Anara “in the district of Manbhum, and it 
is common ground that the promissory 
note was . executed at that place. The 
defendants have both filed written state- 
ments in which they have’ put forward 
various. defences on the merits. They, 
say that the execution of the’ promissory 
note was obtained by fraud, by misrepre- 
sentation and. by Coercion, and defend- 
ant No. 2 also denies the authority of defend- 
‘ant. No. 1 ‘to, execute the promissory note 
onhis behalf. Paragraphs £ and 5 of defend- 

"Yg written statement are as foliows: 
ga ee ye defendant states that this Court 
ag no jurisdiction to try this ‘suit as no part 
of the cause of -action as- against him arose with- 
ja in EPE A this defendant states 
that ia any event th3 ‘assigament is mala fide 
and leave under cl. 12, even if it has been granted, . 
should be rescinded.” A. ; 


` In defendant No. 2’s written statement 


assignment in ‘favcur of the plaintiff 
Saeed as being fraudulent and col- 
lusive, and defendant No. 2 also states 
thak no part, of the cause of action as 
against him arose within the jurisdiction, 
At the trial ‘both defendants have raised. 
the point that leaye: under cl. 12 of the 
Charter ‘should: not, have been granted 
and ought to be ‘revoked: Now, it is well 
established that the- assignment in favour 
of the plaintif mustebe regarded es part 
of the plaintiff's’ cause ‘of action; even 
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although it is a transaction of which the 
defendants had no notice 
which they had nothing todo. Itis therefore 
clear that the Court had jurisdiction to 


grant leave under cl. 12 if-the case was. 


in other respects a fit one. In my opinion, 
on the facts asset out in the plaint; leave 
ought not to have been granted. The sum at 
stake isnot a large one nor prima facie 
is there likely to be raised any issue 
which: the tribunal within whose local 
jurisdietion the defendants residg is not 
competent to try satisfactorily.’ 
signment was admittedly executed on the 
last day before the expiry of the period 
of limitation and one cannot help feeling 
a suspicion that it was collusive in the 
sense that it was executed mainly for the 
purpose of giving this Court jurisdiction 
which it would not otherwise possess. ‘I'he 
defendants are described in the plaint as 
landholders residing in the district of Man- 
bhum and in my opinion it is no hardship 
on a person who sees fit voluntarily to 
take such an assignment as the present to 
be compelled to institute any proceedings 
which may be necessary to realise his debt 
in the Courts which would have jurisdic- 
tion apart from the assignment. On the 
merits I think that the case is not one 
on which leave should have been granted. 
Various arguments have been advanced 
by the learned Standing Counsel on be- 
half of thè plaintiff. He points out that 
under the Civil Procedure Code a suit can 
be instituted in any Court within whose 
jurisdiction any part of the cause of action 
arose, and that there is no question of 
the granting or refusal of leave. This is 
true, but I do not think that the fact 
that in a Moffusil Court there is no way 
of preventing unnecessary hardship in a 
case like this is a reason for allowing 
the discretionary jurisdiction of this Court 
to be used to inflict a similar hardship. 
Next it is said that the leave having 
‘in fact been granted it must be assumed 
that the learned Judge granting it has 
exercised his discretion, and that I can- 
not or ought not to interfere with such exer- 


. cise. With regard to this the difficulty is 


‘that my mind refuses to make an assump- 
tion which I know is contrary to facts. 
I*believe that the practice of all Judges 
dealing with interlocutory matters on the 
original side is the same. The Master 
examines the plaint, and if there is an 
allegation in it showing that part of the 
cause of action arises within the jurisdic- 
tion, the Master enflorses the plaint 
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“Leave granted under cl 19,” and sub- 
mits iti ta .a Judge for His signature. 
The Judge.:then signs the plaint as a 
matter of course and leaves it to the 
defendanj: to take steps as he may be ad- 
vised. =- {his system may not be .iwholly 
satisfactory, but it is not easy -tothink of 
a better one because at that stage-what- 
ever is done must in the nature of'things 
bê done ex parte. I therefore feel no 
difficulty in reviewing (I use the term in 
its popular sense) the decision, if it can 
be called a decision, of Remfry, J., in 
signing the endorsement of the Master 
and granting leave. . 

What seems to me to be a matter of 


greater importance is the fact that the 
defendants have taken no steps to 
have the leave set aside until the 


hearing of the suit. This is a circum- 
stance which might, I apprehend, in other 
cases ‘operate in a manner unfair to the 
plaintiff, but the circumstances of the pre- 
sent case are such that this question does 
not arise. As I pointed out, the suit wes filed 
on June 1, 1934, that is to say, on the 
very day of the assignment and one day 
before the expiry of the period of limita- 
tion. Presumably the writ would not in 
the ordinary course be served for at least 
a week. Sono possible question of limita» 
tion can arise, because, even if the defen- 
dants had applied to revoke the leave at 
the earliest pcssible moment their applica- 
tion would have been made more than 
ihree years from the date of the note. I 
of course express no view as to the effect 
that ihe lapse of time between the filing 
of ihe suit and the hearing may have. 
The defendants justify their delay by 
citing two decisions. The first is Secretary 
of State v. Golabrai Paliram (1) where 
Rankin, C. J., made certain observations in 
which he deprecated preliminary applica- 
tions to take the suit off the file on the 
ground that leave under cl. 12 had been 
improperly granted. That case, however, 
can readily be distinguished because there 
it was suggested not that the Court had 
wrongly exercised its discretion in granting 
leave, but that the Court had no discretion 
in the case because no part of the cause 
of action had in fact arisen within the 
jurisdiction. This contention gave rise to 
questions of laweand fact of some .com- 
plexity which in the opinion of the Court 
could not properly Have been decided in 
an interlocutory application. A case which 


(1) 59 0 150; 135 Ind, Cas, 873; A I Ñ1932 Cal, 
146; 35 C W N 930; Ind. Rul. (1932) Cal. 169, 
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bears a, closer resemblance «to- the ‘one 
with which I am dealing is:-Haranathrav 
Binjraj v. Churamani Shak- (2x There an 
application was made torevoke-the leave 





granted on the groundée that the’ 
assignment of the debt**to the 
plaintiff was not bona fide but made with 


he-inténtion of creating jurisdiction. The 
‘application was dismissed, and in the 
course of his judgment Ameer Ali, J., ob- 
served that the question of bona fides 
was a matter which must be gone into 
in the suit; and that on an interlocutory 
application he was not in a position to 
investigate the allegations. 
I do not think that either of these cases 
can be taken as an authority for the pro- 
- position that the proper course for the 
defendant to take in-a case where he main- 
tains that the discretion of the Court has 
been wrongly exercised is to abstain from 
. making any application to remove the 
suit. from the file and wait until the hear- 
ing to make his submissions. On the 
contrary, 1 think in many cases the de- 
fendant should bring this aspect of the 
matter to ihe notice of the Court at the 
first possible moment, and that his failure 
to do so, if it in any way prejudices the 
position of the plaintiff, isa matter which 
may prevent success of his application. I 
am speaking of those cases where the 
Court has admittedly the discretion.to grant 
leave, and I say nothing about the other 
class of cases where the position is that 
no part of the canse of action in fact arises 
within the.jurisdiction of the Court and the 
Court has therefore no power to grant 
leave. For reasons which I have already 
given, I do not think that the omission of 
_ the defendants in this case to make an 
| interlocutory application has in any way 
prejudiced the position of the plajntiff, 
and on the factsI think the case is one in 
which, if the Judge had applied his mind 
to the point, he would have refused the 
leave. I therefore recall the leave and 
reject the pluint. I make no order as to 
cosis of suit. ; : 
D. Plaint rejected. 


(2) 37 O W N1139; 148 Ind, Cas, 442; A IR 1934 
Cal. 175;6 R O 461. 
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4 PATNA HIGH COURT 
Cițil Appeal No. 915 of 1932 
December 17, 1934 
* MoHAMMAD Noor, J. 
JYOTI PRASAD SINGH DEO 


“+. : BAHADUR—DEFENDANT—APPELLANT 


Versus f 
BENGAL COAL Co., LTD. AND ANOTHER— 


PLAINTIFF AND DEFENDANT-—RESPONDENTS 

Land tenure—Grant of tenure, if includes mineral 
rights—Landlord creating tenure of entire village—~ 
Right go fish, if conveyed—Fishery rights—W hether 
are underground rights. 

. A grant of tenure does 
rights. 

The settlement of land carries with it, 
absence of express reservation, the right 
when there is water on the land. Ifa landlord 
creates a tenure of the entire village, the tenure 
extends over all the land included within the ambit 
of the village and includes fishery rights situated 
therein. Henry Hill & Co. v. Sheoraj Rai (3) and 
Jaigobind Singh v. Bhawani Singh (4), relied on. 

_ Fisheries are not underground rights. 

©. A. from the appellate decree of the 
Sub‘Judge, Manbhum, dated May 4, 1932. 

Messrs. S.M. Mullick and B. B. Ghose, for 
the Appellant. 

Sir Sultan Ahmad and Mr. N. N. Roy, for 
the Respondents. . 

Judgment.—This second eppeal is by 
defendant No.1 in asuit for recovery of 
possession of half ofthe bed of the river 
Barakar es apperlaining to the plaintiff's 
mukarrari tenvre of village Chirkunda. 
This river lies between villages Chirkunda 
and Barakar. The former appertains to 
the estate of Pachet in the District of 
Manbhom, belonging to defendant No. 1, 
and the latter to the estate of Raja of 
Kasimbazar and is situated in the District 
of Burdwan. According to various survey 


not include mineral 


in the 
to fish 


“maps half of the bed of the river is included 


in one village and half in the other. Vil- 
lage Chirkunda was granted in brahmottar 
tenure by a former Raja of Pachet to the 
Goswamis of Chirkunda. sometime before 
1199 B.S. The actual grant is not avail- 
able. The Goswamis granted the. -village 
in the year 1862 in mukarrari to the plaintiff 
under a deed of that year. During the last 
settlement operations of Manbhum while 
the plaintiff's mukarrari right was recorded. 
in respect of the main village it was not :. 
so recorded in respect of half of the bed ™ 
of the river appertaining to it, which wag 
recorded in the direct possession of de- 
fendant No. 1. The plaintiff, therefore, 
instituted the present suit for recovery of 
possession of half of the bed of. the river 
on the ground that it was included in the 
brahmottar grant of the Goswamis and also 
included in the mukarrari granted by the 
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Goswamis to them. The-Munsif, who tried 
. the suit, dismissed it; but on appeal ihe 
learned Subordinate Judge of Manbhum, 
has decreed it and defendant No.1 has 
preferred this second appeal. The only 
issue which was to be tried in the suit was 
whether the brakmottar grant by the for- 
mer Raja of Pachet. included half of the 
bed of theriver which appertained to the 
-village and whether the plaintiff proved his 
‘possession over the disputed bed within 12 
years of institution of the suit. It wag clear 
and practically not disputed that the mu- 
karrari deed granted by the Goswamis to 
the plaintiff included the disputed half of 
the river bed.-' The judgment of the learn- 
ed Munsif; ashas been pointed out by the 
learned Subordinate Judge in appeal, is 
long and contains discussions on points of 
law. which were not quite necessary :for the 
purposes of the case. A -very large portion 
of it has been devoted in discussing the 
question whether half of the bed ' of“ the 
river in fact appertains: to village Chir- 
kunda. A number of maps have been con- 
sidered by him anda large number of de- 
cisions cited. No doubt, in the ‘written 
statement the defendant had denied that 
half of the bed of the river, which was in 
‘dispute in the suit, did not appertain to vil- 
lage Pachet, but this was a denial for de- 
nial's sake. In fact, defendent No. 1 him- 
self has beea recorded in respect of the 
disputed bed of the river as proprietor of 
Chirkunda, end it does not seem to me that 
any serious dispute was raised before the 
learned Munsif about the half of the bed 
of the 1iver being included within the am- 
bit of the village Pachet. The learned Mun- 
sif has referred to the rule of middle 
thread to show that when a river intervenes 
between two villages half of the bed 
apperbains to one and the other half to the 
other. Hehas done so in order to show that 
half of the bed of the river must be taken 
to have always appertained to village Chir- 
kunda.“ - i | 
Coming to the question of possession of 
the plaintiff. within .12-years of institution 
“ofthe suit, both parties adduced evidence 
‘of acts of possession over the disputed 
bed of the river by leasing out -fisheries to 
‘various. tenants. The learned Munsif, bow- 
ever, does not seem to me tohave decided 
either in favour of one or the other. His 
conclusions seem to be that neither party 
was in possession of the 1iver adversely to 
the other and, therefore, the suit must be 
decided on the basis ofe title. On appeal 
the learned Subordinate Judge has definite- 
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ly found that the plaintiff established their 


‘possession over-half the bed of the river 


within 12 years of instilution of the suit 
and further found thatthe evidence in this 
respect adduced by defendant No.1 was 
eatirely unsatisfactory. Therefore, so far 
as the question of limitation is concerned, 
it is concluded by the finding of fact of 
the learned Subordinate Judge and in fact 
thé question was not raised before me by 
the‘appellant.in this second appeal. 

Now, the only’ point contended: by thé 
appellant before me was that the brahmot- 
tar grant by the Raja of Pechet to the 
Goswamis did not extendto all ‘the lands 
situated within the ambit of village Chir- 
kunda and did not include half of the bed 
of the river which obviously, appertains tó 
it. The learned Munsif while deciding this 
point: commenced rightly, -but further on, 
his judgment: isnot very clear. Coming 
to the grant ‘by the ‘Raja of Pachet’ to the 
Goswamis, he remarks as follows : a 

“Whilé discussing the. evidentiary value of the 
revenue and the thak Survey maps (these were 
considered by the learned Munsif’ while deciding 
whether or not half of the bed of river Barakər 
appertains to village Chirkunda) I have held by 
reference to Iixs.1, 5 series and 12 that-the ex- 
tent of this grant must be deemed to include in 
reference to the area half the bed of the river 
Barakar, that isthe disputed plots also. This is 
quite in haimony with my finding on the question 
of possession of the river-bed.” 

So far he is correct, but- later on he kas 
proceeded to consider the question whether 
the grant to the Goswamis included the 
mineral rights as well. He referred to the 
decision of their Lordships of the Judicial 
Committee in. Raghunath Roy v. Durga 
Prashad Singh (1), which ‘was to the effect 
that a grant bya zamindar of a tenure -of 
land in the zamindari did not include the 
grant of mineral rights also. No ques- 
tion of mineral rigals arose in this case, 
The plaintiff's case was that the brahmottar 
grant by the Raja of Pachet to the Gos- 
wamis was for the entire village without ex- 
clusion of any area of land. The only ques-. 
tion, therefore, was whether the grant by 
the Raja of Pachet extended over the entire 
area, of the village. The learned Munsif 
has rightly drawn a distinction between the 
grant of an, entire right of a proprietor and 
the creation of a tenure. In the former the 
grantor divests himselfof all his rights in 
the property grantetl, while in the latter he 
grants a tenure, reserying to himself the 
proprietary right, but it does not follow 

(D 30 CL J 160; 50 Ind Oas. 819; A IR 1919 
(POT; a6 TA 158; 470 95; 17 A L J 597936 ML 
J 660; 1U PL RPC) 43; 23CWN 914;26ML 
T 76; 21 Bom, L R895; 10 L W 347 PO), 
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from‘ this’ that the grant of a tenure of a 
village necessarily excludes any specfic area 
from the grant and that the grant of a tenure 
of “ihe entire village will not inelude all the 
lands situated within the ambit of the vil- 
lage. - 

| No doubt; in spite of the grant certain 
rights remained vested in the proprietor. 
But'that is quite a different matter. The 
learned Subordinate Judge, however, has 
rightly appreciated the scope of the suit. 
He has held -that there was no evidence to 
support the view that when the “village” 
was’ granted in brahmottar to the Goswa- 
mis by the then Raja of Pachet, halfof the 
river bed, which is obviously included in 
the village, did not form part of it; On 
the other hand on the documents. before 
him he came to the conclusion that the bed 
of. the river: was all along included within 
village Chirkunda, He has also found that 
the “village,” è e., the entire village was 
granted in brahmottar . right to the Gos- 
wamis. To me it seems that the case is con- 
cluded by the finding of fact by the learned 
Subordinate Judge. The question whether 

a . particular grent included a specific area 
of lend is meinly a question of fact and 
the finding of the. learned . Subordinate 
Judge seems to me to be conclusive: 

Mr. Mullick appearing on behalf of the 
appellant has urged only two points before 
me. First of all he contended that in 
ancient times the village had no defined 
boundary anda grant of a tenure of a vil- 
lage must betaken to mean only the inha- 
bited portion of it along with the culti- 
vated lands and nothing more and that the 
grant in question did not éxtend to all the 
lands including half of the bed of the river 
which is now “included: within the ambits® 
of Chirkund.. . The point has been dealt 
_ with by thelearned Mungif andhe has sown 
“by reference to the literature on the subject 
that from avery long time a village meant 
not only: the inhabited. portion of it and 
the .cultivated lands attached to it, but.also 
uncultivated lands. The existence of the 
village with defined boundaries has been 
coming on from along time and there is 
nothing toshowthat this was not so when 
the brahmottar tenure was created by the 
former Raja of Lhoh in favour of the 
Goswamis. 

The next contention i been that a grant 
of a tenure does not include mineral and 
fishery rights and that the river bed is of 
value Joniy so far as fisheries are concern- 
ed, and that could not be held to be includ- 
ed within the grant, The contention sọ 
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far as itrélaiesto mineral rights is well- 


founded, but we are not concerned ` 
with mineral rights, but with sur- 
face rights, and fisheries are not 


underground rights. He has relied upon 
the case of Hari Narayan Singh Deo v. Sri- 
ram Chakravarti (2), at p. 730*. Their Lord- 
ships of the Judicial Committee were deal- 
ing with the question of the right of a zamin- 
dar and they referred to Field's Introduc- 
tion te the Regulations of Bengal where 
the learned author Says: 

“ A zamindar can grant leases either for a term 
or in perpetuity. He -is. entitled to rent for a 
land lying within the limits of bis zamindari, and 
the rights of mining, fishing and other incorporeal 
rights are included in his proprietorship.” 


There is nothing in the judgment of 
their Lordships to show that they ever held 
that the grant of a tenure though it does 
not convey with it the underground rights 
does not convey fishery right “also. On the 
other . hand, there ‘are clear decisions of 
our own Court in ‘this.respect. In Henry 
Hill &: Co. v. Sheoraj Rai (3), it was held 
that if a. proprietor lets out the land first, 
he. cannot claim the right to the water and 
fish ‘that come upon the lands afterwards. 
The landlord may of course reserve the 
right .of fishery when letting out the land, 
but such a reservation is strictly speaking 
grant- of the right by the tenant to the 
landlord. In another case, dJaigobind 
Singh v. Bhawani Singh (4), it was held 
that the settlement of land carried with it, 
in tke absence, of express reservation, the 
tigbt io fish wnen there is water on the 
land. In my opinion, if a landlord creates 
a tenure of the entire village, the. tenure 
extends over all the lends included within 
the ambit of the village and includes fishery 
rights situated therein. This applies to the 
bed of a river like Barakar, which is ad- 
mittedlynot a navigableriver. Though the 
English Law does not always apply to India, 
it will be useful to note that the law in 
England is exactly what. I have held in 
this case. In Halsbury’s Laws of England, 
Vol.3,-p. 139, itis laid down that.: 


“Where there isa conveyance of land said to. be. 
bounded by a river, then, éven although it ig 
described by refereres to a plan or by quantity, 
the true construction of the instrument 
half the bed of the river passes under the. cons 

(2) 37 C 723; 6 Ind. Cas. 785; 37 I A 136; 140 W 
N 746; 11 OL J 653; 7 AL J 633; 20 M L J 569; 
12 Bom. L R 495; 8 M L T 51; (1910) MWWN 309 


(PO. 
NG 3 P L 153; 64 Ind, Cas, 346; A I R1922 Pat, 


ee 11 PL T 758; 125Ind. Cas. lll; AIR 1930 
Pat, 382; 9 Pat. 401: In@. Rul. (1930) Pat, 493. 
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veyance, unless there is enough in the circumstance 
or enough in the expression of the instrument 
p show that this is not “the intention of the par- 
les. 

The case before me is much stronger. 
Here itis clear that half of the bed of the 
river is included within the village and the 
grant of the brahmottar was of the entire 
village, and there is nothing lo show that 
anything was excluded. In my opinion, there 
is nomerit in this appeal and I dismiss it 
with costs, ° 

D. Appeal dismissed. 
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RANGOON HIGH COURT 
First Civil Appeal No. 42 of 1935 
February 10, 1936 
Pacs, C. J. AND Ba U, J. 
S. T. K. T. KATHERASAN CHETTYAR— 


APPELLANT 
VveETSUS 
SPECIAL COLLECTOR, TWANTE— 
RESPONDENT 


Land Acquisition Act (I of 1894), s. 11-No 
willing buyer or seller at time of acquisition— 
Court, if can determine value of property. 

Where at the time of acquisition of certain land 
there are no willing buyers and no willing sellers, 
jt is necessary for the Oourt, therefore, upon such 
information as lay at its disposal to consider what 
‘was the value to the seller ofthe property in its 
actual condition atthe time of expropriation with 
all its existing advantages due to the carrying out 
of the schemes for the purpose for which the proper- 
t is compulsorily acquired. Narsingh Das v. 

ecretary of State (l) and Fraser v. City of Fraser- 
ville (2), followed. aa 

F.C. A. against an order of the District 
Court, Hanthawaddy\ dated January 5, 1935. 

Mr; Basu, for the Appellant. 

. Mt.:Ghan Tun Aung, for the Respondent. 

Pagë, C, J.—This is an appeal from an 
order, of the District Court of Hantha- 
waddy in Civil Miscellaneous No. 31 of 1934 
awarding compensation in certain land 
acquisition proceedings in respect of the 
compulsory acquisition ofland. The land 
acquisition proceedings are L. A. 4 (a) to 
(e). The amount of the Collector's award 
was Rs. 65 per acre for R 2 land and 
Rs. 50 per acre for R 4 land. The learned 
District Judge was of opinion, that the 
amount awarded by the Collector was 


— greatly in excess of the correct amount of 


“compensation that ought to be awarded but 
as the award was binding upon the Govern- 
ment he passed an order confirming the 
Collectors award. The appellant contends 
that he ought to be awarded more than 
Rs. 65 for R 2land and Rs. 50 for R 4 land. 
We have perused the Careful judgment of 
the. learned District Judge and our atten- 
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tion has also been drawn to the evidence 
adduced before him. It is common ground 
that when this land was acquired there 
were no willing buyers and no willing sel- 
lers, because no owners of such land if 
they could avoid it would dispose of the land 
at a figure which any seller would be pre- 
pared to give, and the land being subject 
tg floods and the price of paddy low no 
buyers could be found who would purchase 
the property. It was necessary for the 
Court, therefore, upon such information as 
lay at its disposal to consider what was 

“the value to the seller of the property in its 
actual condition at the time of expropriation with 
all its existing advantages due to the carrying out 
of the schemes for the purpose for which the property 
is compulsorily acquired : Narsingh Das v. Secretary 
of ees (1) and Fraser v. City of Fraserville (2). at 
p. 1944", 

„The learned District Judge was of opi- 
nion, that although it required Rs. 400 a 
year to keep the bund in repair, the land 
could not be said to be without any value 
merely because there was no one willing 
at the time of its expropriation to purchase 
it. Buthe held upon a consideration of the 
materials before him that 

“there was no market value for ths land acquir- 
ed atthe time of the acquisition except, say, a 
nominal value cf Rs. 10 per acreand the award, 
adding the price given for the bunds, was far in 
excess of what applicant was entitled to.” s 

Mr. Basu on behalf of the appellant con- 
tends that the learned District Judge myst 
have misdirected himself in coming to that 
conclusion having regard io the principles 
to which I have referred and which he had 
to apply. I am not disposed, however, to 
differ from the view expressed by thelearn- 
ed trial Judge. The only actual instances 
of rent, evidence of which was adduced be- 
fore him, were in respect ofa lease to 
Nelamegam, a coolie in the employment of 
the eappellant, and another lease to one Po 
Sein. The learned District Judge expressed ° 
the view that the appellant $ 

“renting his land partly to Nelamegam, his own 
coolie, and partly to Po Sein, who has not been pro- 
duced, in the year of acquisition, is a piece of 
chicanery obviously intended to prove that he was ` 
in & position to secure a rent for the land.” 

The learned District Judge entered upon 
an exhaustive consideration of the evidence 
adduced at the trial and in addition to 
other evidence he had before him the evi- 
dence of Mr. E. L. George, Superintendent 

(1) 6 Lah. 69; 86 Ind. Cas. 556; A I R1925 PO 
91; 52 I A133; 23 ALJ 133; 20 WN 137; 48M L 
J 386; LR 6 AP C64;27 Bom. L R 783,290 WN 
822 (PO). 

(2) (1917) A O 187; 86 LJ PC 91; 33 TLR 179; 
116 L T 238. 

*Page of (1917) A O [Hd] 
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of Land Records, Hanthawaddy. This wit- 
ness stated : 

“The increase in flooding is probably due to the 
erection of the Yandoon island bung since the 
last 7 years. I do not think there is any prospect 
that the fiooding would cease. I did not in my 
estimate provide for compensation for the bund as 
the value of the land depends on the bund I 
consider thata price of Rs 65 per acre including 
compensation paid for the bundis much too high 
for R2 land. R 3 is under the new settlement the 
lowest class of land in the district. Rs. 50 per 
acre for the R 4 cless of land is far too high.” 

Having regard to the evidence adduced 
before the District Court [am not prepared 
to differ from the order passed by the learn- 
ed District Judge who obviously had taken 
great- care ‘to arrive at a correct conclusion 
upon the materials before him. For these 
reasons, in my opinion, the appeal fails and 
is dismissed wilh costs, five gold mohurs. 

Ba U, J.—I agree. 


D. Appeal dismissed. 


emen manatan 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 21 of 1931 
February 25, 1936 
Rurosanr, A. Ja C. AND 
Menta, A. J.C. 
SHER MAHOMED KHAN AND OTHERS— 
APPELLANTS 
VETSUS 
AHMED KHAN AND OTHERS—RESPONDENTS3. 

Sind Incumbered Estates Act (Imperial XX of 
1896), ss. 28, 29--Restrictions imposed by sections, if 
apply to heirs of person getting protection—Person 
granted protection towhom lands not paying mini- 
mum assessment are restored, whether comes under 
s. 29—S, 29, if forbids partition of estate among 
restored Zemindars— Restrictions under s. 29, if 
apply to share of co-heir, subsequently transferred 
to Zemindar at partition. 

Both ss, 28and 29, Sind Incumbered Estates Act, 
impose a restriction upon the Thahur, Jagirdar 
oF Zemindar to whom the estate is restored. Tese 
sections contain no provision that the Thakur or 
Jagirdar or Zemindar on whom a restriction is im- 
posed should bethe very person who had obtained 
protection under the Act and not his heir or heirs 
as the.case may be. [p. 174, col. 1.5 
- Where the management of the estate of a Zemindar 
who had obtained protection under the Sind In- 
eumbered Estates Act, continued for two years 
after his death, and the estate was subsequently re- 
stored to his heir: 

Held, that the disability of alienating the restored 
property beyond his lifetime which would have 
attached to the Zemindar had he been alive atthe 
date of restoration, 
Parshottam Veribhai v. Chatrasangji (1) and 
Gourishankar v. Madhavsangji Jesangji (2), referred 
to. [p. 173, col 2; p. 174, col. 1,} 

The person who is granted protection ánd to 
whom lanfa not paying thə minimum assessment 
are restored comes within the purview of s. 29; 
and such a person cannot alienate the restored prop. 


equally mpplicd to his heirs.. 


eluding 
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erty beyond hes lifetime and thus undo the very 
object for which he was granted protection. ([p. 174, 
col, 2.] 

The restriction contained in s. 29, extends only 
to the legitimate share of the -alienor in the land 
restored to him and to his co-heirs jointly, and not 
to the share of his co-heir which is subsequently 
transferred to him at a partition between him and 
his co-hair. [p. 175, col. 1.] 

Mr. Dipchand Chandumal, for the Appel- 
lanis. 

Mr. Kimatrai Bhojraj, for the Respon- 
dents. ° 


Rupchand, A. J. C—The main ques- 
tion of law involved in this appeal is 
whether the deceased Kajlokhan was 
a Zamindar within the meaning of s. 29, 
Sind Incumbered Estates Act, 1896 and 
was accordingly prevented from alienat- 
ing any portion of the restored property 
beyond his own life except with the sanc- 
tion of the Commissioner in Sind. It is 
common ground that both Kajlokhan and 
his father Jumokhan were taken under 
the protection of the Manager, Sind 
Encumbered Estates in the year 1902, thet 
Jumokhan died in 1905, that their estate 
continued in the possession of the Manag r 
until 1909 and wes restored to Kajlokhan, 
his brother Kadir Bux, and their mother 
who were the oniy heirs of Jumokhan. 
Plaintiffs Nos., 1 to9 who are appellants 
Nos. 1—9 are the heirs of Kajlokhan. 
Plaintiff No. 10, appellant No. 10, is en 
alienee of a certain share of the properly 
‘from plaintiffs Nos. 1 to 9, he having 
agreed with them to finance this litigation. 
The defendants are alienees of 8 survey 
numbers from Kajlckhan; and it is contene- 
ed by the plaintiffs that in view of“, “29, 
Sind Incumbered Estates Act, the -aliéna- 








«tion by Kajlokhan is not valid beyond his 


lifetime. In the Court below the defen- 
dants contended that as Kajlokhan was 
not a Zamindar within the meaning of 
the Act, the order of protection passed in 
his favour was ultra vires of the Act, and 
that s. 29 of the. Act had no application. 
The learned Judge below has given effect 
to that plea. Even if that be so, we are. 
afraid the learned Judge has not applied 
his mind to the further fact, that Jumc- 
khan who had also obtained protection 
of the Manager was indubitably a Zamin- 
dar within the Act, that the management 
of Jumokhan's Estate continued for two 
years after his death, and that that estate 
was subsequently restored to his heir in- 
Kajlokhan. That being so, the 
disability of alienating the restored pro- 
pérty beyond his lifetime which would 


174 
have attached to Jumokhan, lead he been 
alive at the date of restoration, equally 
applied to his heirs. 

There is no decided case of our own 
Court on the point in issue. But there 
are two decisions cf the Bombay High 
Court on s. 28 and the other relevant 
sections of the Broach and Kaira Wncum- 
bered Estates Act which may ately ‘be 
accepted as a guide in interpreting the 
somewhat similar sections of our Act. In 
Parshottam Veribhai v. Chatrasangji (1) 
the estate in question had’ vested in the 
Talukdari Settlement Officer in 1878-when 
Shivsingji was the Talukdar. Shivsingji 
died during the management which con- 
tinued up ‘to. 1891. In that year the estate 
was restored to his son Madhavsangji. 
Madhavsangji mortgaged a part of the 
restored estate and died in 1907. His son 
sued 10-recover the properiy free of the 
mortgage. The contention that s. 28 of 
that Act applied to the original Thakur 
who took the protection and not to his 
successors was disallowed by Batchelor 
and Shah, JJ., even without calling upon 
the plaintiff-resp mdenit. 
v. Madhavsangji Jesangji (2), the samo 
view. was taken by Marten and Fawcett, 
dd. Fawcett, J., has pointed out that 
there is no ambiguity in s. 28 to justify 
the . Court in going outside the plain mean- 
ing of the words in their natural sense. 
The words of s. 28 of that Act are word 
for word the same 
except ihat for the words “a Thakur’ we 
have the words “Jagirdar or Zamindar,” 
and forthe words “under s. 26” we have 
the words “unders. 27.” The provisions 
of s. 26 of that Act which provide for 
termination ‘of the management of an estate 
entrusted to a settlement officer, except 
for similar verbal alterations, are the same 
as these of our Act. Both ss. .28 and 29 
in express words impose a restriction upon 
the Thakur, Jagirdar, “or Zamindar to 
whom the estate is restored. These sec- 
tions contain no provision that the Thakur 
or Jagirdar or Zamindar on whom a Tes- 
striction is imposed should, be the very 
person -who had-obtained protection. ander 


the Act and ‘not his heir ‘or heits’as the. 


case may be. - There is, therefore, n> reason 
why either of these sections should be 
qualised in the manner contended for. 

“In the present case the assessment on 


GQ) 41 B 546; 40 irae Cas. 1002; A I R1916 Bem. 
65; 19 Bom. LRS 
DATE R 1929 Bom. 15; 86 Ind. Cas, is 27 Bom, 
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as those of our Act, ` 


‘owner of ihese two survey numbers, 
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ihe share of Kajlokhan in the restored 
lands far exceeded that prescribed by the 
Act so as to confer upon. him the status 
of a Zamiydar under the Act. But it is 
no doubt open to argument that so far as 
the Act is concerned, “if the restored lands 
do not pay the minimum assessment con- 
templated by s. 2,cl. (3) of the Act, the 
person to whom the lands are restored is” 
not a Zamindar, end that, therefore, he 
is nob a Gamindar within tha meaning of 
al 29 of the Act. The obvious answer to 
thet argument is that in that case .the 
person who is granted protection and 
to whom lands not paying tLe minimum 
assessment are restored also does not come 
within the purview of s. 29; and it is hardly 
arguable that the legislature intended to 
permit such a person to alienate the rc- 
stored property beyond his lifetime and 
thus undo the very object for which he 
was granted protection. On th3 other hand, 
it is not dificult to imagine that in enact- 
ing s. 28 end s. 29 of the two Acis 
which are in pari materia the legislature 
thought it prudent not only to impose 
restrictions on the persons whose estate 
was taken under management, but also 
on his immediate’ successor to whom tle 
estate wes restored in the event of his 
dying before the management hed termi- 
nated. That seems to have been the view 
taken by Marten, J.,ofs. 28, Broach and 
Kaira Encumbered Estates Act, in the above 
case. As the survey numbers in dispute ad- 
mittedly stood in the name of Jumokhan 
and were-.restored to his heirs including 
Kajlokhan, we think Kajlokhan was in- 
capable of alienating his interest theréin 
beyond his lifetime. Under the. circum- 
stances jt is not necessary for us to go into 
the further question whether the protection 
afforded to Kajlokhan. himself-avas ultra 
vires of the Act-or not. ; anr 
-There are 8 surey numbers“ in < dispute. 
These are Nos. 314 10 317 and Nos. 347 
to 350. Now again it is not-disputed-that 
Survey Nos..315 and 317 were the subject- 
matter‘of Suit No. 659 of ‘1915 to which 
Kajlokhan,’ the alienees from Kajlokhan, 
end his brother Kadir Bux were parties, and 
that in that suit Kadir Bux was held to be the 
Under 
the circumstances,ihe pluintifi’s suit in res- 
pect cf these two “survey numbers fails and 
is dismissed. Witheegaid to the aoe 
survey numbers Kajlokhun had only 2 7-16th 
there end, therefore, the restriclion-.ccn- 
tained in s 29 of the Act appNéd only 
40 the t share and no nrore. There is pno- 
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thing in s. 29 ofthe Act to prevent parti- 
tion of an estate amdngst the restored 
Zamindars —see Khimanmal v. Sher Ma- 
homed Khan (3), which is a casẹ relating 
to the same estate. There is also nothing 
in this section to enable us to hold that 
the restriction contained therein extends 
not only to the legitimate share of the 
alienor in the land restored to him and 
to his. co-heirs jointly, but also to the 
share ‘of his co-heir which is subsequently 
transferred to him at a partition between 
him and his co-heir. If that was the in- 
tention of the legislature it should have 
said soin express words. 

The heirs of Kadir Bux are not parties 
to the suit and we-cannot, therefore set 
aside the alienation so far as the share 
of Kadir Bux, is concerned, although that 
share was transferred to Kajlokhan at a 
subsequent partition. Nor can we set 
aside the alienation so far as the share 
of Kajlokhan’s mother is concerned as 
no such claim has been put forward. We 
even do not know whether she prede- 
ceased Kajlokhen or vicz versa end whe- 
ther a claim in respect ‘of her share was 
not statute-barred at the date of suit. 
We accordingly hold that all the plaintifis can 
claim in the remaining six survey’ numbers 
namely 314, 316, 318, 347, 348, 349 and 350 
in deh Gehno Khan is 7-16th share there- 
in. «We accordingly vary the decree of 
the lower Court by passing a decree in 
favour of the -plaintilfs: for- partition and 
possession’ of 7-16th share from the date 
of suit to possession. As the plaintifis have 
only succeeded in part we order that 
parties should bear their own ecsts through- 
out. Mésne profits should ,be determined 
in-execution proceedings. 

D. Order accordingly. 

(3) 25 S-L R430;-182 Ind. Cas. 471; AIR 1991 

Sind 118; Ind, Rul. (1931) Sind 87, Eao g 





PATNA HIGH COURT 
f Civil Appeal No, 1349 of 1932 
>o BRebruary 7, 1936 
MoHAMMAD Noor AND ROWLAND, JJ.. 
` AMAL KRISHNA RAI AND 0TAERS—- 
’  PLAINTIEFS—APPELLANTS 
VeETSUus 
KEDAR NATH BANERJEE AND OTAERS 
—DEFENDANTS—RESPONDEN3. 
Lease—Construction—Ren? charge on proptrty 
payable to both lessors half and half—Suit by one 
for his demand joining ether as defendant~—Decree 
for charge gn whole property, whether can be given. 
Where the terms of the lease contain a clear 
stipulation that the rent is & charge- cn ‘the pro- 


r 7 i a stipulation that half the 
perly Ot to ge Sey and half ‘to the other, 
decree for charge attaching to whole prcparty in 
respect of the demand of one party cannot bo re- 
fused merely because the party has not been joined 
as plaintiffs and impleaded as pro forma defen- 
dant, 

CG. A. from Appellate decree cf the 
District Judge, Manbhum, dated June 17, 
1932. ° j 

Mr. Subal Chandra Mazumdar, for the 
Appellants. 

Rowland, J—it seems that grounds 
on which the Subordinate Judge and the 
District Judge have held that the plaintifis 
are entitled only toa money decree against 
defendant No. 1 and not to a charge decree 
against the property in the .presence of 
defendants Nos. 1,2 ənd 3 cannot be sup- 
ported. The terms of the lease as stated 
in the judgments of the Courts contain a 
clear stipulation that the rent isa charge 
on the property. There is also a stipula- 
tion thet half the rent was payable to 
the plaintifs predeces:sor and half 
to the predecessor of the pro forma 
defendanis. ‘This does not prevent the. 
charge atieching to the whole property 
in respect of each of the demands on it. 
The Courts below seem to think that the 
charge decree should be refused because 
defendanis Nos. 4 and 8 have not joined 
as plaintiffs. When the plaintiffs have 
sued , bringing these defendants on the 
record, Ido not think thet there is any 
defect in the frame of the suit. I would 
allow the appeal and give the plaintifis a 
charge decree as prayed for. 

Mohammad Noor, J.—I agree. 

D. Appeal allowed. 


rd 


OUDH CHIEF COURT 
Second Civil Appeal No. 75 1936 
: April 23, 1936 
Kine, C. J. AND NANAVUTTY, J. 
MUHAMMAD SALAMATULLAH—Dzcruz- 
HOLDER—APPLIOANT 
, versus 
Lala MURLI DHAR-—AUCTION-PUROHASRR— 
OPPOSITE PARTY 
Civil Procedure Code (Act V'of 1908), ss. 47, 73, 
0. XXI, r. 71—Disputes between reval decree-holders 
claiming against each other in distribution of assets 
«Whether fall under s. 47—Appeal, if lies—Decrec- 
holder in 0. XXI; r.71, meaning of—Whcther means 
decree-holder who brings the pioperty to sale. - 


Disputes between iival dceree-holders seeking to l 


attach the same property cr claiming against cach 
other in ihe distiibution of the assets or disputes bit- 
ween joint decree-holders nter se ale not within the 
purview of 5.47 ofthe Code of Civil Precedure, and 
hence an order onthe point is not appealable. [Lug 
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the Court treated the memorandum of appeal as an 


application for revisionunder s. 115, Civil Procedure 
ode, 


Reading O. KAI, r. 71, it cannot be said that 
the Legislature intended by the expression the 
‘decree-holdex’ any decree-holder or all the decree- 
holders against the judgment-debtor. It cannot be 
that esch decree-holder who was entitled to share 
rateably has the rightto proceed under r. 71. 
From the juxtaposition of the expression ‘at the 
instance cf either the decree-holder or the judg- 
ment-debtor’, it is the Legislature 
intended by the term the  decyee-holder, 
the decree-holder who brings the property to 
sale, for the right to proceed against the 
defaulting purchaser for the deficiency is given to 
the judgment-debtor as well as to the decree-holder. 
If it was intended that any other decree-holder 
should have the benefit, the Legislature would have 
made the matter clear by adding an explanation 
as in s. 64 or by using the expression ‘at the in- 
stance of any decres-holder instead of the expres- 
sion ‘the decree-holder”. Shree Mahant Prayaga 
Dossjee Varu v. Umade Raja Rajat Raja Damara 
Kumara Bhimma Nayanim Bahadur Varu (6), 
followed, Matungint Dassi v. Monmotha Nath (8. 
relied on, Lakshmi v, Kullunni (1), Ajudhia Prasad 
v. Nand Lal Singh (2), Chatira Pal Singh v. 
Jadukul Prosad Mukerjee (3), Bejoy Singh Dudhuria 
v. Hukam Chand (4) and Mohan Lal v. Prince 
Mirza Humayun Jah (5), distinguished. 

S.C. A. against the order of the Addi- 
tional Subordinate Judge, Unao, dated 
December 22, 1933, upholding that of the 
chee Safipur, at Unao, dated August 22, 

3. 

Mr. H. H. Zaidi, for the Respondent. 

Judgment.—This is a second appeal 
against an appellate order of the learned 
Addilional Subordinate Judge of Unao 
upholding the order of the learned Munsif 
of Safipur at Unao dismissing the applica- 
tion of the appellant with costs under O. XX, 
xr. 1, Civil Procedure Code. 

At the hearing of the appeal a prelimin- 
ary objection was raised by the learned 
Counsel for the respondent that no appeal” 
lies as disputes between rival decree-holders 
seeking to attach the same property or 
claiming against each other in the distri- 
bution of the assets or disputes between 
joint decree-holders inter se are not within 
the purview of s. 47 of the Code of Civil 
Procedure (see Mulla’s Code of Civil Proced- 
ure, 10th Edition, p. 172). This, moreover, 
isnot an appeal againsi an order against 
which an appeal is provided for by O. XLIIL 
r. 1 of the Code of Civil Procedure. The 
appellant, who is present in person, hes 
argued the appeal himself. He has admit- 
ted the force of the contention raised by 
the learned Counsel for the respondent in 
his preliminary objection and has verbally 
yequested us to treat this memorandum of 
appeal as an application for revision under 


p» 115 of the Code of Civil Procedure. We 


clear that 
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uphold the preliminaty objection but grant 
the verbal request of the appellant Salamat- 
wlah to treat his memorandum of appeal as 
an applicafion for revision under s. 115 of 
the Code of Civil Procedure. 

The facts out of which this present appli- 

cation for revision arises are briefly as 
follows: 
* One Lala Murli Dhar obtained a decree 
against Nasratullah, On December .12, 
1929, the decree was transferred 10 the 
Deputy Commissioner of Unao for necessary 
aclion. The applicant Salamatullah in exe- 
cution of his decree against Nasratullah 
obtained an order for rateable distribution 
in respect of money realised by Murli Dhar 
in his application for execution of his decree. 
On June 30, 1932, the property of the judg- 
ment-debtor was auctioned and Murli Dhar 
made the highest bid and his bid was accept- 
ed, buton July 15,1932, Murli Dhar failed to 
deposit the amount in cash within time and so 
the first sale was cancelled and the property 
was ordered to be resold on November 30, 
1932. In this way there occurred a defici- 
ency of Rs. 4,689-15-6 and on May 26, 1933, 
the applicant Salamatullah filed on appl- 
cation under O. XXI, r. 71, Civil Procedure 
Code, praying that the deficiency of price 
resulting from the re-sale by reason of the 
auction-purchaser’s default may be realised 
from him. A preliminary objection was 
raised on behalf of Lala Murli Dhar on 
August 19, 1933, that the applicant was nct 
entitled under O. XXI, r. 71 of the Code of 
Givil Procedure to recover the deficiency, 
The learned Munsif of Safipur by his order 
dated August 22, 1933, upheld the prelimi- 
nary objection and decided that the appli- 
cation of Salamatullah was not maintain- 
able and accordingly dismissed it with 
cogts. In appeal the learned Additional 
Subordinate Judge of Unao by his order 
dated December 22, 1930, confirmed the 
order of the learned Munsif and dismissed 
the appeal with costs. The applicant 
Salamatullah has now come up to this Court 
challenging the correctness of the decisions 
of the lower Courts. 

The main contention urged by the appel- 
lant on his behalf is that the words “the 
decree-holder or the judgment-debtor” occut= 
ring in T. 71 of O. XXI, of the Code of Civil 
Procedure entitle Sny decree-holder .of the 
judgment-debtor, besides the decree-holdey 
who has put up the property of the judg- 
ment-debtor to sale, to recover the deficiency 
of price resulting on a re-sale by reason of the 
purchaser's default. In support of his con- 
tention the applicant Salamatullah has 
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cited a number of cases reported in Lakshmi 
v. Kullunni, I. L. R. 10 Mad. p. 57 (1), 
Ajudhia Prasad v.. Nand Lal Singh, I. L. R. 
15: All, p. 319 (2),~ Chattrapat Singh v. 
Jadukul Prosad Mukherjee, I.Ia R. 20 Cal. 
P. 673 (3), Bejoy Singh Dudhuria v. Hukam 

. Chand, I. L. R. 29 Cal. p. 548 (4) and 
Mohan Lal v. Prince Mirza Humayun Jah, 

13 O. C. p. 291 (5). We have examined the 
rulings cited to us by the applicant and we 
are óf opinion that they do not touch the 
-question of law involved in the present 
case. The facis of the present case are 
fully covered by a Bench decision of the 
Madras High Court in Sheo Mahant Prayaga 
- Dossjee Varu v. Umade Raja Rajai Raja 
Damara Kumara Thimma Nayanim Baha- 
dur Varu, I. L. R, 49 Mad. p. 570 (6). The 
contention advanced before us in tke pre- 
sent case was a'so advanced in that case. 
Mr. Justice Devadoss repelled the conten- 
tion in the following words:— 

“The contention of Mr. T. V. Venkatarama 
Ayyar for the appellants is that the expression 
‘decree-holder' in O. XXI, r. 71, should ba held to 
mean all the decree-holders who are entitled to 
share rateably under s. 78, Oivil Procedure Cods. 
His argument is that under the old Code the ex- 
pression ‘decree-holder’ was held to include all 
decree-holders entitled to share rateably under 
s. 73. He relied upon Chakrapani Chetty v, Dhanji 
Settu, I L R4 M 3u 2 and Bejoy Singh 
Dudhuria v. Hukam Chand, IL R 29 Cal. page 
548 (4). Such a construction would no doubt be 
a beneficiel ons so far as the decres-holders are 
concerned, But reading O. XXI, r. 71, it cannot 
be said that the Legislature intended by the ex- 
‘pression the ‘decree-holder’ any decree-holder or all 
the decree-holders against the judgment-debtor. 
It cannot be that each decree-holder who was 
entitled to share rateably has the right to proceed 
under r. 71. From the juxtaposition of the expres- 
sion ‘at the instanca of either the decree-holder or 
the judgment-debtor’, it is clear that the Legisla- 
ture intended by the term the decree-holder, the 


decree-holder wh» brings the property to sale, for, 


the right to proceed against the defaulting pur- 

chaser for the deficiency is given to tha judgmen:- 

debtor as well as to the decree holder. If iw was 
intended that any other decree-holder shculd have 
„the benefit, the Legislature would have mads the 

matter clear by adding an explanation asins. 64 

or by using the expression ‘at the instance of any 

decree-holder instead of the expression ‘the decree- 
holder’, f , : 

We are in entire agreement wilh the 
views of the learned Judges of the Madras 
‘High Court on this point. The same view 
was taken by the Calcutta High Court in a 
ruling reported in Matungini Dassi v. 

(1) 10 M 57. 

. (15 A 319. 
(3) 20 C673. 
(4) 29 C 548. ` 
(5) 130 © 291; 8 Ind. Cas. 372. 


(6)49 M 570; 97 Ind, Cas, 86; A IR 1926 Mad. 


ct ae 
(7) 24 M 311. 
1683 —23 & 24 
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Manmotha Nath Bose, 4 Calcutta Weekly 
Notes, p. 582 (8), in which it was held by 
Rampini, J, and Wilkins, J. that the terms 
“the decree-holder™ in s. 311 of the old Code 
of Civil Procedure corresponding to the 
present r. 90 of O. XXI, of the Code of Civil 
Procedure meant ths decree-holder who 
brought the property to sale and not any 
decree-holder. We, therefore, consider that 
the decisions of the lower Courts are per- 
fectly correct. 

We accordingly dismiss the Miscellaneous 
Appeal of Snlamatullah, which we have 
treated as an application for revision under 
s. 115 of the Cods of Civil Procedure, with 
costs. 

N. Appeal dismissed. 

(8) 4 O W N 542. 


MADRAS HIGH COURT 
Second Civil Appeal No. 210 of 19314 
December 13, 1935 
VARADAGAARIAR, J. 
BHAVANASI RANGAPPA AND ANOT.IER-=. 
PLAINTIFFS—APPELLANTS 
VETSUS 
KAMISETTL VENKATASWAMI— 
DEFENDANT—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Arts, 61, 65, 
83 —C executing promissory note to B for money due by 
AtoB-Sutt by C against A to recover money prid 
to B under promissory note—Nature of such suit— 
Limitation—Article applicable—Starting point. 

A owed B a certain sum of money. As A was 
not able tə pay, C executed a promissory note to 
B for the said amount and after the amount due 
under the note was paid by C to B, C instituted a suit 
against A for recovering the amount thus paid: 

Held, that the suit was not governed either by 
Art. 6L or Art. 65 0f the Limitation Act. Whether 
C was to be regarded as an agent of B or ta 
have acted at the request of B, the suit was really 
based on A's liability to indemnify C, the propar 
article applicable was Art. 83 of the Limitation 
Act, and the cause of action aross when C paid 


S. C. A. against the decree of the Court 
of the Subordinate Judge, Anantapur, in 
Appeal Suit No. 186 of 1933 (A. S. No. 14k 
of 1932, District Court) preferred against 
the decree of the Court of the District 
Munsif of Anantapur, in Original Suit 
No. 410 of 1931. E 

Mr. P. Scmasundaram, for the Appel-. 
lants. 

Mr. V. S. Narasimhachariar, the 
Respondent. 

Judgment. —The main point for decision 
jn this Second Appeal is a question of limi- 
tation and that turgs upon the true legal 
effect of certain transactions. which took 


for 


178 
piace between the parties end one Subra- 
maniam on March 23 and 24,1926. The 
defendent had purchased scme lend from 
“Subramaniam and owed him money in that 
connection. There was a suit O. S. No. 5&8 
of 1924, arising out of that sale and it was 
,compromised on March 23, 1926, by Ex. A. 
It is sufficient io sey that under ihe com- 
promise the defendant and another agreed 
„to pay a sum of Rs. 850 to Subramaniam; 
but as they hed no money to pay on that 
date and Subramaniam was not prepared 
to accept a promise from ihe defendant, it 
.was arranged that on behalf of the defend- 
ant the present plaintiffs should execute a 
“promissory note for Rs. 850, in favour of 
Subramaniam., A promissory note was 
accordingly ‘executed by the plaintiffs to 
Subramaniam on March 24, 1926. I am 
willing to accept in a general way the story 
of the defendant that the idea at the time 
was that the defendant should send money 
to the plaintifls as socn as the defendent 
went to his village. Though certain other 
particulars pleaded as part of this agree- 
ment are.found against by the Courts below, 
the lowerAppellate Court has come to the 
conclusion “that the arrangement between 
the defendarit*and the plaintiffs must heve 
been that*thé@efendant should send plaint- 
iffs money as soon as he reaclied home. But 
„l am not cn this ground able to agree with 
the learned Subordinate Judge that the 
-cause of action fora suit by the plaintiffs 
against the defendant accrued on the date 
‘of the promissory note itself. 
_ There is seme confusion in the argument 
in para. 10 of the lower Appellate Court's 
judgment. A promissory note is no doubt 
‘Ordinarily payable immedietely but that is 
£0 as between the partiesio the promissory 
mole, not as between the plaintiffs and the 
present defendant. Thatis why the attempt 
on the part of the defendant»was to bring 
‘the case under Art. 63 cf the Limitation 
Act, by suggesting that the cause of ection 
arose a few days after the date of the 
Promissory note, because money ‘should 
have been paid by the defendant to the 
plaintiffs within those few days. The trial 
Court held that the suit was governed by 
Art. 61 of the Limitation Act. This no 
5 „doubt is a posible view and is justified by 
the fact that in Giriraj Singh v. Mul Chand 
` (1), the Allahabed High Court dealing with 
somewhat similar circumstances, left it open 
whether a suit of this kind will be governed 
by Art. 61 or Art. 88. But as I understand 
the transaction between the parties the 
LO 29 A 627; 4.A LJ 501; A W N 1907, 214, 
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pesiticn was that as between Subramaniem 
ind tke defendant, Subramaniém relezesed 
the defendant from liability, in considera- 
tion of the plaintiffs’ executing the promis- 
sory note far the amcunt due by the defend- 
ant to Subramaniam. In such circumstance 
it would not be correct to describe the 
present cese cs one of mcney payable to 
the plaintiffs for money paid fer the defend- 
ani. I would prefer to hold in accordance 
with the observations of the Privy Council 
in National Bank of Upper India v. 
Bansidhar (2), that as between Subrame.- 
niem and the plaintiffs, the plaintiffs became 
ihe principel debtor but that es between 
the plaintiffs and the defendant, the defend- 
antremained tLe perscn ultimately liable for 
tLe discharge of tke debt. The arrange- 
nient that the defendant should send money 
immediately to the plaintiffs mercly amounts 
-to this that the defendant shcuid put plaint- 
iffs in funds to mect the pro-note claim. 
I em not able to agree with Mr. Narasimha- 
char that the relationship between tle 
plaintiffs end the defendant is that of credi- 

‘tor and debtor and that the plaintiffs became 
absolutley entitled to the money whether ke 
paid Subramaniam cr not or was sued by 
Subramaniam or not. Whether plaintiffs 
ere to be treated as having entered into the 
transaction as en agent of the defendant 
or at tke request of the defendant, the posi- 
tion will be that the defendant should put 
plaintiffs in funds to pay off Subramaniam 
and in default of doing so, should be held 
bound to indemnify the plaintiffs if ever the 
plaintifis should be ccmpelled to pay. In 
this view Art. €3 will be the proper Article 
epplicable to tLe suit. As the promissory 
note emount was edmiltedly paid off only 
on October 7, 1931, this suit is in time. 

* On behalf cf tLe respondent Mr. Nars- 
simhachar drew my attenticn to the case in 
Detasingha Terar v. Arunachalam Chetti 
(3), end to certain observaticns in Kemu 
Kuthi v. Kumara Menon (4). In these cases, 
the Court had to censtiue a written agree- 
ment between the parties and all that wes 
held was that where a purcheser of property 
frcm one whois indebted to others agrees 
cut of the sale price to pay off the debis 
due from the vendor tothe others, the con- 
tract between the purchaser and the vendor 
is not merely one of indemnity, but is en 

(2) 57 I A 1; 121 Ind. Das. 193; A I R 1929 P.O 297; 
6 OW N1136; 34 G W N 145; Ind. Rul. (1930) P, C 
17; 51 LW 1;32 Bom. LR 136; 5 Luck 1; (1930) M 
W N1; 51L J56 (P, C). 


_ (8) 23 M 441. : 
(4) 35 ML J 692; 49 Ind, Cas, 313; A I R 1919 Mad, 


367; 24 M L T 260. 
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absolute contract to pay, that, therefore, 
the vendor is entitled 0 sue the purchaser 
for the consideration even though the 
creditors might not have sued the vendor. 
The decision is, if I may say sf perfectly 
intelligible, bezause the sale price represents 
money due from ih> purchaser to the 
vendor. The onty result of the direction or 
arrangement to apply that amount in dis- 
charge of debts due to others by the vendor 
is that that amount is retained in the hands 
of the purchaser as an agent for the vendor 
to disburse it in accordance with th: 
vendor's direction. Solong as the person 
in such a position does not enter into direct 
relations with the creditors so as to under- 
take a personal liability on himself, thess 
directions are countermandable, so that the 
purchase meney may resume its character 
of money payable by the purchaser to the 
yendor. Decisions of that kind bare no 
analogy to the present case. I must aleo 
Point outthat even the decision in Dora- 
sinha Tevar v Arunachalam Chetti (3), does 
not lay down that the vendor's only remedy 
was to sue for payment of money on ths 
basis of the original debt, and that the 
vendor will not also be entitled toa further 
remedy by way of indemnity in the event 
of his having been compelled by his own 
ereditor to pay. 

Reliance was placed by Mr. Narasimha- 
char on the decision in Barclay v. Gooch 
(5), to the effect that from the time a persoa 
executes a promissory note to another in 
discharge of adebt payable to that other 
by a third person, the executant may sus 
that third parson, for the amount of the 
promissory note. Itis very doubtfulif this 
case can be regarded as good law in the 
light of later euthorities. But even assum- 
ing it to ba good law, it doas not follow that 
the executant of the promissory nose may 
a also have a remedy by way of indemn- 
ity. 

I would, therefore, set aside the decree of 
the lower Appellate Gourt waica is based 
only on the plea of limitation. 

The next question is as to the ambun to 
waich the plaintiffs are entitled. In the 
plaint the plaintiffs claimed a sam of 
Rs. 1,597 alleged to have bean paid hy him 
in satisfaction of ths promissory note, and 
also ceriain minor items, but the Sesoad 
Appeal is limited to the sêm of Rs. 1,597. 
Tae trial Court gave the plaintiffs a decree 
only for asum of Rə. 1,03) with interest 
from the date of decree and proportionate 
cost. This figure was _ adopted on` the 

(5) 170 ER 459, ` 
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strength of the evidence of D. W. No.7, 
The plaintiffs on the other hand relied on 
Ex. Ga receipt granted by the transferee 
of the promissory more which receipt is 
attested by D. W. No. 7. He also relied 
upon the papers relating to the satisfaction 
application (Ex. J). 

In the view the lower Appellate Court took 
on the plea of limitation, it has not dealt 
with this question as to whether the plaint- 
iffs paid only Rs. 1,009 in satisfaction of ths 
promisstry note claim or paid Rs. 1,997. 
It seems to me proper to call for a finding 
from the District*Court on the evidence on 
record on this question as to whether the 
plaintiffs paid only Rs. 1,000 to the endorsee 
of the promissory note or paid Rs. 1,597. 
The finding should be returned not later 
than July 31, 1935. Ten days are allowed 
for objections. (Leave Refused). 


A. Order set aside. 


—— 


NAGPUR JUDICIAL COMMISSIONER'S | 
COURT l 


First Civil Appeal No. 110 of 1934 : | 
November 23, 1985s i - 
Nryoat, A. J. ©. AND BU3IBDAY ‘AS S.C. 
YADGAR HUSAIN —PLAINTIRE 
— APPELLANT 


versus 

Moulana MUHAMMAD IBRAHIM RYAN 

AND OTABES—DEFENDANTS— RESPONDENTS 

Res judicata —Plaintiff in previous suit suing 
in different capacity—M utter tn subsequent suit, 
not directly ana substantially in issue tn p.evious 
guit—Res judicata, tf applies—C. P, Lind Revenue 
Act (II of 1917), ss. 80, 227 (2), (a), 193 (2) (@- 
If has  retrospsctive effect—Custom—Praof of— 
Muhammadan Liw—Suzsessio14—Geslusior of 
females, custom of —Held, nət provz2i—Lambardar, 
tppointarent of —Co-sharers must be consulted — 
Principiul and agant—Relation betwen lyamoardar 
and co-sharer—lvidence A:t (E of 1872), s. 1L7— 
Biilment—Lambariar “holding profis of othar cs- 
sharer—Whethar he ts a bailee —Estopp2t from 
disputing tithe 0 co-sharers—Applic1bulity of 
principle of estoppel to case of agent —“Proprictor™ 
in s. 183 (2) (©), UC. P. bind Ravenue Ast, wether 
mans recorded proprietor only. , 

Where ths cipavity in whish the plainsiff in the 
provious suit from wasa th phinnt ia the sub- 
s2quant suis derives his right, wa3 saiag, was 
diffsreat, namely that of th: allege l trustes, and tae 
mator directly anl substantially ia issu? in that 
easa was diffsreat from that iaths subs2queit casa, 
tha previous dezision dus B35 oOpsrab3s a3 res 
judicata. [p. 191, col. lj 

Ssstion 30 of tha O. P. baid Reaveaur Ast of 
1917, which requires th defzated purty to sue with» 
in oas year his no rebrosp3ctiv3 Opsratlu2 [p. 152, 
eal. L] 

Ths custom must 
invariable by clear, 
[p. 182, col. 2.) - 


ba prove] to be aacieas and 
consistent and cogent evi lenze, 


‘Sonkhamb 


ies 
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Held, thatthe alleged family cystcm that the 
females were excluded from succession, contrary 
to the general Muhammadan Law was not proved. 
Muhammad Ibrahim Rowther v. Ibrahim Rowther (2), 
Abdul Hossain Khan v. Sona Dere (3) and Martand 
Rao v. Malhar Rao (4), applied [p. 182, cot. 2.) 

Under the. lambardari rules framed by the Finan- 
cial Commissioner in the -exercise of the powers 
conferred on him by s. 227, sub-s 2,cl. (a) C.P. 
Land Revenue Act (Notification No. 19 dated Sep- 
tember 1, 1917), the Deputy Commissioner is bound to 
consult the co-sharers whom the lambardar is to 
represent (r. 2 (1) o) (3)). 

The jural relation between a lambardar and the 
co-sharers isthat ofagent and principal and con- 
sequently he must account for the share of profits 
which he holdsas the agent. Ramchandra v. Tatya 
(5), Gopala v. Romkrishnapuri (6) and -Ramkrishna- 
puri v. Tanba (7), relied on. 

In so far as the lambardar holds the profits 
derived frcm the other 8 annas share not belonging to 
him, of the property in the capacity of an agent 
who acquired possession of that share, he manitestly 
becomes a bailee. As a bailee he is estopped from 
disputing the title of the real owner. This estoppel 
which operates against the bailee has been extend- 
ed to the case of agents. Biddle v. Bond (8), 
Betieley v. Reed (9), Fhorne v, Tilbury (10), Rogers 
Sons & Co. v. Lambert & Co. (11), Hogers v. 
Lambert (12), Dizon v. Hamond (13), Roberts v. 
Ogilby (l4). and Bhawani Singh v. Misbah-ud-din 
(16), referred to, 

_ To restrict the meaning of; the word ‘proprietor’ 
in s. 188 z) (c) of O. P. Land Revenue Act to 
mean, ‘recorded proprietor’ only would be beyond 
the scope of the powers of the Gcurt, The Legisla- 
ture has used lhe expression “ recorded proprie- 
tor" in ss. 151,162 and 167, but has omitted ths 
word “recorded” ins.188 (2) (e). The omission 
must be deemed to have been made deliberately and 
with a purpose. The purpose appears to bs to leave 
the door open to the unrecorded proprietor to sue 
in a Oivil Court which alone has the jurisdiction 
to try suits for village profits. Of course the un- 
recorded proprietor will not succeed in his claim 
for village profits unless he establishes his proprie- 
tary title as is contemplated in s. 66 (2) of the 
O, P., Land Revenue Act, 1917. 

F. O. A. against the decree in Civil Suit 
No. 156 of 1931, in the Court of the Addi-, 
tional District Judge, Nagpur, dated Feb- 
ruary 19, 1934. 

Messrs. M. C. Kinkhede R. B., and D. W. 
Kathalay, (with him Mr. B. L. Gupta, for 
the Appellant. 

-Messrs. D. T. Mangalmurti end S. R, 
Mangrulkar, ior the Respondeut No. 1. 

‘Judgment.—This appeal arises out of 
a swt instiluted by the appellant as a 
recorded 8 annas co-sharer in the villages 
and Gorewada, against the 
respondent No. 1, who wes the lambardar 
of the villages, and his mortgagors, for 
rendition of account cf village prorits for 
four years ending in 1335 Fasli (1925-26). 
The suit was partially decreed on the fool- 
ing that the appellant was entitled to claim 
the account of profits only to the extent of 


_#anna 4 pies share, This appeal. js mainly 
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directed egainst thet. part 8f the decree 
which dismissed ihe appellant's claim as 
to 5 annas 8 pies share, Therespondént No. 1 
also hes filed cross-objections. This judg- 
ment governs the disposal of both. 

The two villages in suit, namely Sonkhamb 
end Gorewada, and a third village Nanka- 


pur were granted in mokassa right by Raja 


Reghojireo Bhonsle, a Hindu Ruler of 

agpur, in 1840, to Hakim Yadgar Hussain 
for ihe maintenance of the Imambada at 
Nagpur end for meeting the expenses of 
festivals during Mohurram and Ramzan. 
On the original grantee’s death in 1855 the 
grant was resumed by the Raja, but in 
1852 it was continued in the names of his 
son Hakim Bunyad Hussein and his younger 
brother Tuffail Hussein to the exclusion of 
the female heirs of Hakim Yadgar Hussein. 
In 1886 Tufail Hussein died leaving behind | 
an infant son aged abcut .two years by 
name Yadgar Hussein, who is the plaintiff 
in this suit. His name was not entered in 
the register of proprietary mutations and 
the three villages continued to be recorded 
in the name of Tuffail’ Hussein’s surviving 
brother Hakim Bunyad Hussein. After 
his death, however, in ike settlement prc- 
ceedings which followed in 1913 Yadgar 
Hussein’s name was entered as 8 annas co- 
charer in his right as heir to Tuffail Hussein, 
his father. The 8 annas share of Hakim 
Bunyad Hussein was already mutated in the 
names of his four sons, Syed Abdul Hussein 
and Syed Hussein Raza. No female heir 
appeared in the settlement proceedings to 
assert her right es heir of either Bunyad 
Hussein or Toffail Hussein. Jn these pro- 
cecdings Muhammad Raza, raised an objec- 
tion to the entry of Yadgar Hussein’s name 
on the ground that the- three villages were 
subject to a wakf and that he alone was the 
metawalli. Yadgar Husseins name was 
eniered in the revenue record in spite of 
this objection. Mubammad Raza thereon 
latneked on a litigation for the establish- 
ment of his right asa mutawalli and for a 
declaration that the original grant of these 
three villages created a wakf for the 
benefit of tLe Imambada snd that neither 
Yadgar Hussein nor his own brothers had any 
That litigation culmi- 
nated in an sppeal to tle Judicial Com- 
mittee of the Pigvy Council where it was 
decided fnelly that iLe grent of the three 
villages wes not a wa@kf but was a personal 
grant sub- conditione, Muhammad Raza 
having lcst in the Court of the Judicial Com- 
missioner, had preferred an appeal 10 the 
Privy Council pending which, on November 


. 
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4, 1920, he jotntly with his brothers, mother 
end sisters mortgaged his 8 annas share in 
_ the villages Goreweda and Sonkhamb to 
secure a debt of Rs. 12,000 borrawed from 
Khan Bahadur H. M. Malak, Badruddin 
Ghulam Hussain, of Nagpur for defrayin g 
the expenses of his appeal before the Privy 
Council. Under that mortgage, which was 
possessory he transferred possession of tha 
8 annes share in the villages to he mortgagee. 
‘This mortgage-deed was supplemented by 
another deed executed, on August 25, 1921. 


Thereafter by two lease deeds dated Novem- - 


ber 4, 1920, supplemented by a deed dated 
August 25, 1921, and one dated August 26, 
1921, some sir fields of village Sonkhamb 
were leased to the mortgagee for an aggre- 
gate annual rent of Rs. 1,300 which were 
intended to be spent on the customary 
` festivals in connection with the Imambada. 
As the result of the aforesaid mortgage- 
deed and the lease deeds, Khan Bahadur 
H. M. Malak, Badruddin Ghulam Hussein, 
the mortgagee, held possession of 8 annas 
share in the two villages along with the 
enlive area of the sir lands. He, in 1921, 
was appointed the lambardar of these two 
villages and he continued to fill that office 
until his death in December, 1922. After 
him his son Khan Bahadur H. M. Malak, 
Muhammad Ibrahim Raza, was appointed 
lambardar of both the villages in March, 
1923, and in that capacity he managed the 


villages up to the end of the agricultural 


year 1925-26. 

The suit out of which this appeal arises 
was filed on June 16, 1926, by Yadgar 
Hussein, the son of Tuffail Hussein, to 
recover his half share of the village profits 
for the years 1922-23, 1925-24, 1924-25 
and 1925-26 as the recorded 8 annas proprie- 
tor of the two villages. The suit as origi- 
nally framed was directed against the 
lambardar alone, but subsequently the 
mortgagors were also impleaded. The suit 
was dismissed against them. They are also 
made parties in this appeal. The lambar- 
dar,namely Khan Bshadur H.M. Malak, 
Muhammad Ibrahim Raza, who was defend- 
ant No. 1 in the lower Court and is respond- 
ent No.1 here, was the principal contest- 
ant. His pleas, so far as they are material 
for the decision of this appeal, were that the 
plaintiff was governed by the Shia Law, 
according to which he was only entitled as a 
residuary to 2 annas 4 pies share after disiri- 
buting the share of his mother and 4 sisters 
out of the'8 annas share belonging to his 
father Tuffail Hussein. On this footing he de- 
nied the plaintiff's right to claim an account 
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of the profitstn respect of the full 8 annas 
share although admittedly he was an 8 annas 
recorded co-sharer of the villages. This plea 
called forth a rejoinder from the piaintiff 
to the effect that the defendant was estopped 
by the decision of the Privy Council 
Muhammad Raza v. Yadgar Hussain (1), 
which operated as res judicata astothe quan- 
tum of his interest and further by the order 
passed by the Settlement Officer in 1913 
recording the plaintiff as 8 annas proprietor. 
He denied the title of his mother and sisters 
onthe averment that in accordance with 
the custom which obtained in the family, 
in respect of the three villages that were 
granted by Raja Raghojirao Bhonsle, the 
females were excluded from succession. Jt 
was further contended that their right was 
extinguished in consequence of their exclu- 
sion from the possession or enjoyment cf 
their shares for a period extending 12 years. 
These pleadings gave rise to the primary 
issues in the case affecting the plaintiffs 
right to call for an account of the entire 
8 annas share, and these were determined 
in the lower Court against the plaintiff. 
They constitute what may be called the 
substantial part of this appeal. 

In the lower Court disputes were raised 
in regard to many items of the accounts 
relating to the receipts under the head ‘of 
sir and kKhudkasht lands, sewai (miscellan- 
eous) income and nazrana (consent money), 
as well as the amount of the annual ex- 
penses on the customary festivals appertain- 
ing to the Imambada.and the plaintiff's 
right to claim interest. These are all matters 
of detail which will be dealt with in the 
sequel. 

On behalf of the appellant it is urged that 
*the defendant is debarred by the decision 
of their Lordships of the Privy Council in 
Muhammad Raza v. Yadgar Hussain (1), 
from disputing the appellant’s share. We 
ere unable to accep’ this contention for the 
obvious reason that the capacity in which 
Muhammad Raza from whom the respond- 
ent lambardar derives his right, was suing, 
was different, namely that of the alleged 
trustee, and the matter, cireclly and 
substantially in issue in that case was 
different from that in the present case. 
We, therefore, agree with the lower Court 
that the previous decision does not operate 
as res judicaia on the point under considera- 

tion. i 


(i) 2L NLR 1; 80 Ind. Cas. 645; AT R 1924 P O 
109; 7 N LJ 1186; 51 O 448, (192) M WN 447; 2) 
L W 3; 28 CWN 937; 51 IAI; LR5 
(PO). 
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Next it is urged that tke *respondenis 
were estopped frcm contesting the quantum 
of the appellant's share in view of ihe 
Settlement Officer's order passed in 1918. 
This contention also is unsubstantial and 
must fail. The parties were governed by 
C. P. Land Revenue Act of 1881 which did 
not make it imperative on a party defeated 
in the settlement proceedings to sue within 
one year. Section 80 of the C. P. Land 
Revenue Act of 1917 which requires the 
defeated party to sue within one year cen- 
not have retrospective operation. All thet 
the appellant can reasonably contend is 
that the entry made in the Record of Righis 
prepared at the settlement of 1913 showing 
the appellant as an 8 annas co-sharer should 
be presumed to be correct until the con- 
trary is proved (see 's. 82, ©. P. Land 
Revenue Act, 1881). 

. Much argument was addressed in sup- 
port of the existence of a family custom to 
exclude the females from successión con- 
trary to the general law. The evidence 
bearing on the alleged family custcm is 
meagre and vague. The testimony of 
Haiderali (P. W. No. 1), Abdul Jabbar (P. 
W. Ne. 3) and Pirbux (P. W. No. 7) is more 
or less hearsay and inconclusive and worth- 
Jess. Much stress is laid cn Bunyad 
Hussein’s statement made at the first settle- 
ment of 1866 to the effect that his mother 
Musammat Harmatbi had no share in the 
property. His statement lends no scope 
for the suggestion that it was in accordance 
with a family custom at variance with the 
general law that the mother’s right was 
denied. His statement, in answer to a 
question put to him, whether Musammat 
Harmatbi, widow of Yadgar Hussein, had 
any share, was as follows: 

- “In reality our father was the grantee for the pur- 
pose of Imambada expenses and was in possession 
till 1361 Fasli. Afterwards the Maharaja made it 
Mokasa inmyname by Takid (injunction). There- 
fore, we arè in possession. She has no share what- 
ever, land my brother are Malik. If she had any 


share or been considered Malik the Maharaja weuld 
have surely entered her name in the Takid.” 


It is perlinent tonolice here that Raja 
Raghojirao had resumed ihe Mokasa in 1850 
after the death of Yadgar Hussein, the 
original grantee, but in 1852 he chose to 
continue ihe grant inthe name of his scn 
Hakim Bunyad Hussein. He was, therefore, 
obviously taking his stand on the non-men- 
tion in the Takid of the female heirs of 
Yadgar Hussain, and not on any family 
ecustcm. It is true jhet the Settlement 
Officer held that the female members had 
no title, but there is nothing to show that it 
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was done on the ground that they were ex- 
cluded by;virtue of any family custom. After 
Tuffail Hussein's deathin 1886 none of his 
heirs, not even Yadgar Hussein, came for- 
ward to get hisname mutated in the register 
of proprietors. Bunyad Hussein’s name con- 
tinued es the sole proprietor until his death 
jn 1913. Itwas only during the settlement 
proceedings of that year that Yadgar Hussein 
asserted. his right as the heir of Tuffail 
Hussein and succeeded in getting himself 
recorded as 8 annas propietor. Mere omis- 


. sion on the part of the Moslem female 


heirs who invariably observe parda makes 
no contribution to the evidence as to the 
alleged family custom, which is contra- 
dicted by the fact of Bunyad Hussein's 
female heirs joining with the male heirs 
in executing the mortgage of 1928 and 
also in filing objections to attachment. It 
is now well-settled that the custom must be 
proved to be ancient and invariable by 
clear, eonsistent.and cogent evidence. The 
evidence on the record judged ‘in the light 
of the principles laid down by their Lord- 
ships of the Privy Council in Muhammad 
Ibrahim Rowther v. Ibrahim Rowther (2), 
Abdul Hussain Khan v. Sona Dero (3) and 
Martand Rao v. Malhar Rav (4), is devoid 
of any substancc. We therefore agree 
with the lower Court that the alleged family 
custom was not proved. 


As to the liability of the defendant lambar- 
dar to render to the plaintiff an account 
of the full 8 annas share thereis anim- 
portant aspect which has escaped the 
attention of the parties in the lower Court. 
That hss been brought to their notice in 
this Court and was debated at the bar. 
Whether the respondent in the 
present case who acted as agent on be- 
heff of the plaintiff, the recorded 8 annas 
co-sharer, can legally refuse to render an 
account of the full 8 ənnas share by dis- 
puting his principal’s title. Regard being 
had to Ramchandra v. Tatya (5) Gopala v. 
Ramirishnapuit (6) ənd Ramkrishna- 


(2) 45 M 308; 67 Ind. Cas. 115; 30 M L T285; 26 
C W WN 793; 43 MLJ69; 36 CL J 64; (192%) M W 
N 470; 24 Bem. LR 944; A1 R1922 P 0 59; 491A 
119 (PO. : 

(3) 45 © 450; 43 Ind. Cas. 306; 16 AL J17;4 P 
L W 27; 3IM LJed8; 22C WN 353; 23M L T 
117; 27C L J 240; IP LR 1918; 20 Bom’ L R 528; 
12 SL Ri04; 451 A1Q(P 0) 

(4) 24 NL R25; 107Ind. Cas. 7; AIR 1928 P0 
10; 47 © LJ 150; 30Bom. L R 251; 27 L W 350; 
jt MLJ 397; 32°C WN 621; IIN L J 26; 550 403 
(PO. 

(5) 9N L R 46; 19 Ind. Cas, 549. 

(6) 15 NLR 85; 50 Ind. Cas. 930. 
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puri v. Tanba (7), it can no longer be dis- 
puted thatthe jural relation between a 
lambardar and the co-sharers is that of 
agent and principal. Both in” 1921 and 
1923, when the father of the respondent 
No. 1 and he himself were appointed as 
lumbardars, the appellant wes the only 
cther ostensible 8 annas proprietor on the 
‘revenue record. We have called for iHe 
record of the case relating to the appoint- 
ment of the first respondent and his father 
as lambardars and we find thatthe only 
other 8 annas co-sharer who figured in the 
proceedings was the appellant. His mother 
or sisters were not made parties to the 
proceedings. Under the lambardari rules 
framed by the Financial Commissioner in 
_the exercise of the powers conferred on him 
by s.-227, sub-s. 2, cl. (a) (see Notfication 
No. 19, dated September 1, 1917) the Deputy 
Commissioner is bound to consult the co- 
sharers whom the lambardar is 10 represent: 
see r. 2 (1) (6) (8). The only person 
whose wishes were consulted was the ap- 
pellant, the recorded 8 annas co-sharer. 
The fact that the respondent regarded 
the appellant as his only co-sharer is also 
clear from the structure of his pleading in 
para. 14 of his written statement dated 
September 7, 1926, which runs as follows :— 

“The defendant has admitted in para. 1 above 
that the plaintiff is recorded as 8 annas co-sharer 
of the two mouzas Sonkhamb and Gorewada, but the 
defendant learns that the plaintiff is not the sole 
proprietor of the 8 annas share. His four sisters 
and one mother are co-sharers along with him 
being‘entitled as heirs of his father,” 

This clearly shows thatit was afler the 
institution of the suit for village profits 
that the respondent came to know about 
the existence of other proprietors. 
Tayyah, the agent of the respondent, admits 
in the witness-box asl. D. W. No.,30, 
in plain terms, that the 
share belonged to the plaintiff. He no doubt 
in cross-examination explains away the ad- 
mission by saying that he described the 
appellant as an 8 annas co-sharer because 
he was so recorded, but this explanation 
cannot alter the fact that the respondent 


derives his right to manage the village as ` 


lambardar from the’appellant on the foot- 
ing-that the latter was the only other 8 
annas co-sharer. Therefore the real issue, 
is whether the respondef@t No. 1, after he 
came into possession of money belonging 
to his principal, can consistently with his 
position as agent deny the appellant's title 
_ to the full 8 annas share. In so far as he 


(7) 19 NL R59; 71 Ind, Cas. 777; AIR 1923 Nag: 
_ 153; 6 N L J85. | 
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holds the profits derived from the other 
8 annasshare inthe c2pacity ofan agent 
who acquired possession of that share from 
the appellant, he manifestly became a 
bailee of the latter. As a bailee, he is 
estopped from disputing the title of the 
appellant : see s. 117, Indian Evidence Act. 
This estoppel which operates against the 
bailee has been, by along course of de- 
cisions, in the Common Law Courts in 
Enzland, extended to the case of agents. 
In Biddle v. Bond (8), Blackburn, J., laid 


: down that: 


“the position of an ordinary hailee, where there 
has been no special contract or representation on 
his part, is very analogous to that of a tenant 
wh), having accepted analogous possession cf land 
from another is estopped from denying his laad- 
lord's title, but whoso estoppel csases when he'is 
evicted by title paramount.” 

The learned Judge cited with approval 
the dictum laid down in Bztteley v. Reed 
(9), in these terms : 

“To allow a depositary of goods or money who 
has acknowleded the title of one person, to setup 
ths title of another who makes no claim or has 
abandoned all claim, would enable the depositary 
to keep for himself that to which he does not 
pretend to have any title in himself whatso- 
evare i 

And ke assenied to what was said by 
Pollock, C. B. in Thorne v. Tilbury (10), 
that a bailee can setup the title of another 
only if he defends upon the right and title 
and by the authority of that person. This 
doctrine was approved in Rugers Sons & 
Co. v. Lambert & Co. (11) and in Roger & 
Co. v. Lambert & Co (12). The case of 
to what 
was then understood as the settled rule of 
law that an agent shall not be allowed to 
dispute the title of his principal, and that he 
shall not after accounting with his principal 
and receiving the money in that capacity, 
afterwards say that he did not do so, and 
didnot receive it for the benefit of his 
principal, but for that of some other per- 
son. ‘The facts of this case are instructive 
and may be briefly stated. A ship ori- 
ginally belonged to one of two partners and 
had been conveyed to the defendant for 
securing 2 debt and he became the sole 
registered owner aud aflerwards as agent 
for both parties, insured the ship. On a- 

(8) 4865) 6B & S 225,141 R R387; LJ QB 
137; 12 L T (ws) 178; 13 W R 561. 

(9) (1813) 62 R R417; 4Q B 5il; 3 G&D 561; 12 
L J Q B172; 7 Jur. 507. as 

(10) (1858) 117 R R 841; 3 H&N 531; 27 L J Ex. 407. 

(11) (1891) 1 Q B 318; 60 LJ Q B 187; 61 L T 406; 
39W Rilt 55 J P 452.. A 

(12) (1890) 24 Q BD 573: 59 LJ QB 259,62 L T 
694; 38 W R 512; 54 J P 50L 

(13) (1819) 106 E R 380. 
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less happening-he received the money from 
the under-writers. It was held that he was 
eccountable tothe assignee of the surviv- 
ing partner for the surplus after payment 
of his own debt, etc., and not to the exe- 
cutors of the deceased partner, to wkom the 
ship originally belonged. He was made 
accountable to {he partner who was not 
the owner, on ihe principle that he re- 
ceived ihe money as agent for the part- 
nership and was bound to account to’the sur- 
viving partner, although ke was not the 
owner of the ship. Similarly in Roberts v. 
Ogilby (14), a broker who had received the 
proceeds of a policy of insurance was held 
not entitled as agent to dispute the claim 
of his only known principal on the ground 
that other persons were interested in 
the subject-matter of the insurance. 
Kingsman v. Kingsman (15), also lays down 
the same doctrine. The estoppel against a 
bailee or an agent which is thus well- 
recognised by the Common Law of England 
was applicd by their Lordships of the 
' Piivy Council in the case reported in 
Bhawani Singh v. Misbeh-ud-Din (16): 
Their Lordships observed at p. 355* of the 
report as follows : i 

“The agent is certeinly in no better position than 
, the bare bailee. It may also be remarked that as 
between principal and agent there isa contractual 
position fortified by fiduciary relations, and that 
one of the contractual terms is that the agent should 
_ render an account tothe principal of his dealings 

with the property entrusted to him inthe course of 
the mandate. It is difficultto see how his obligation 
can in any way disappear except by transfer of 
the contractual right by novation or operation of 
jaw: and itmay well subsist, notwithstanding that 
the property proves to belong to someone other than 
the principal. The agency is admitted: the defen- 


dant does not suggest that he is defending for or 
with the authority of the State of Gwalior.” 


The principle which can be deduced from 
: the above-mentioned decisions is that an 
agent like a bailee is estopped from setting 
up jus tertii against his principal, unless 
he defends for or with the aurhority of the 

tertius.. 
` Inthe present case there is nothing 10 
show that the appellant’s mother and sisters 
ever demanded of the lambardar respcn- 
dent their share of the village profits or that 
they authorised him to defend the present 
suit for them. No doubt three of the sp- 
pellant’s sisters applied cn April 16, 1929, 

(14) 147 E R 89; 9 Price 269; 23 R R 671. 

(15) 188 )6QBD 122; 50L JQ B8l; 44LT 124; 
| £9 W R907; 455 P 357. 
© (16) 10 Lah. 352; 115 Ind. Cas. 729; AIR 1929 
POC 119; 33 CWN 609; 31 Bom. L R 762;58 COL 
J 576; 30 PL R481; (1929) ALJ 471; 3) 2 Wilt; 
58 ML J 793; (1929) M WN 449 (PC) - 

*Page of 10 Lah.—[Hd.] 
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after the period of limitation in respect of 
the first three years’ village profits had 
expired, to be made co-plaintiffs in the 
case, but tReir application was rejected and 
they acquicsced in the rejection of their claim. 


It must therefore be taken that they aban- 
doned their claim. 
It issuggested on behalf of the appel- 


lant that the word “proprietor” occurring 
in s 188 (2) (c) of the C. P. 
Land Revenue Act, 1917, should be taken 
as meaning “Recorded Proprietor” only. 
To restrict the meaning in that way would 
be beyond the scope of the powers of the 
Court. The legislature has used the ex- 
pression “Recorded Proprietor” in ss. 151, 
162 snd 167, but has omitted the word 
“recorded” in s. 188 (2) (c). The omission 
must be deemed tc have been made deli- 
berately and witha purpose. The purpose 
appears to be to leave the door open tothe 
unrecorded proprietor to sue in a Civil Court 
which alene hes the jurisdiction to try 
suits for village profits. Of course the un- 
recorded proprietor will not succeed in his 
claim for village profits unless Le establishes 
his proprietary title asis contemplated in 
B 66 (2) of his C. P. Land Revenue Act, 
1917. 


We; therefore, prefer io base our deci” 
sion on tke ground of, the respondent's 
liability es agent of the appellant with 
whose consent he acquired the right to 
manage the village as lambardar rather 
then onthe ground that the respondent 
was not bound to account to the proprietors 
other than the recorded proprietors if the 
former sued him for their share of 
proats. 


From the foregoing discussion it follows 
that the respcndent is liable to render to 
the appellent the acecunt of full 8 annas 
share of which ke alone, as the revenue 
record shows, has been the de facto pro- 
prietcr. In view of this finding we deem it 
unnecessary to go into and decide the 
question whether the eppellani’s sisters had 
or had not lost, at the date cf the present suit, 
their right to claim their inheritance in 
the 8 annes shere in the two villages, 
eguinst the eppellant, on ihe ground of 
abandonment on their part or of adverse 
possession on fhe part of the appellant, 
more especially when they are not parties 
to the present litigation end any finding 
reached here on the question isnot likely 
to operate as res judicata against them. 
We, therefore, advisedly leave this ques- 
tion open for decision in any future 
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litigation which may diyectly arise between 
the appellant end his sisters. 

It is urged that the lower Court ought 
to have found that the respondent was 
himself in possession of two fields 
Nos. 59 and 93-1 of mouza Gorewada. They 
were formerly khudkasht bub were con- 
verled into sir fields from August 3, 1922, 
to June 1, 1926, on the application of 
respondent No.2 Syed Muhammad Raza. 
The lower Court disbelieved Sadu (P. W. 
No. 3) and Dada (D. W. No. 9) on the 
ground that they were unsummoned witnes- 
fes, that they keld no receipis and that 
the particulars of the leases as told by 
them did not agree with the entries in 
ihe copies of the jamabandis. Exhibit P-4 
shows that in 1922-1923 the field No. 59 
was sub-let to Bhadya and No. 93/1 to Ram- 
chandra. Ex. P-5 shows that in 1923-1924 
the field No. 59 was cultivated by one 
Remchendra end No. 93-1 by Dadya (P. W. 
No. 9), Hargya end Ganpati. Exhibit P-13 
‘shows that in 1924-1925 both the fields 
Nos. 59 and 93-1 were cultivated by Dadya 
(P. W. No. 9) and others. Exhibit P-14 
, Shows that in 1925-1926, both the fields 
_ were sublet to Sadu (P. W.No. 9). Neither 

Bhadya nor Ramchandra has been examin- 

ed, but Sadu (P. W. No. 8) and Dadya 

(P. W. No. 9) testify to their having cultivat- 

ed the fields as sub-tenanis of respondent 

No. 1. Muhammad Raza (D. W. No. 9) 

states that ihe fields were in the possession 

of respondent No. 1 and this fact is not 
specifically denied by. Sheikh Tayyab 

(D. W. No. 30), the agent of respondent 

No. 1, who baldly asserts that he derived 

no income from them. We donot think 

the reason given by the lower Court for 
rejecting the testimony of P. W. No. 8 and 

P. W. No. 9 are sound. Their evidence 

receives support from the entries ir the 

jamabandis and, in the absence of any 
reliable evidence to the contrary, it must 
be accepted as true, notwithstanding the 
discrepancy as to the exact amount of the 
lease money. It appears to be clear that 
respondent Nc. 1 was in possession of these 
fields and thatihe sub-let them during the 
material period. In the absence of any 
reliable date as to the exact amount 
received by him every year it would not 
be wrong to accept ethe cstimate of his 
own witness Muhammad Raza (D. W. 
No. 29) that the icome of these sir fields 
which he describes as khudkasht yielded an 
annudl income of Rs. 2C0 to Es. 300. The evi- 
dence of the witnesses as well as the entries 
inthe jamabandis indicate that the, lease 
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money was morenear Rs. 300 than Rs. 200. 
We, therefore, conclude that respondent 
No. 1 received on an average Rs. 300 
every year for four years, that is Rs. 1,200. 

As regards the sir fields of mouza 
Sonkhamb, it is admitted by the respond- 
ent No, 1 that he derived an income of 
Rs. 10,800 during the four years under 
consideration. The respondent No. 1 
pleaded that these sir fields of Sonkhamb 
had been in exclusive possession of 
Muhammad Raze, respondent No. 2, his 
lessor, under an agreement with the appel- 
lant that the receipts from them were to 
be appropriated to the defrayal of expenses 
of the festivals connected with the 
TImambeda. The lower Court omitted to 
frame an issue on this point and took 
it for granted ihat the agreement was 
proved by the fact that Muhammad Raza, 
respondent No. 2, had been in exclusive 
possession. Both parties here agree that 
the dispute cannot be settled unless an 
issue is framed in thet behalf and they 
are given an opportunity to adduce their 
respective evidence. 

As regards sewai, that is miscellaneous 
income, it is urged on behalf of the appel- 
lant that the income of Rs. 575 for the 
year 1922-1923 and Rs. 500 for the year 
1923-1924 as found entered in the copies 
of jamabandis, Exs. P-10 and P-11, ought 
to have been debited against respondent 
No.1. The jamabandis show for both years 
the sum of Rs. 400 on account of grazing 
dues. The appellant admitted that he had 
himself recovered the grazing dues (Ranwa): 
see his rejoinder, para. 3. There is no 
evidence apart from ithe entries in the 
jamabandis as to the amounts’ realised 
by respondent No.1 from the abadi. The 
entries in the jamabandis have no presump- 
tive value, although they are relevant as 
corroborative evidence. We are, therefore, 
unable to hold ihat respondent No. 1 
derived any income under the head 
sewan. 

The appellant complains that the lower 
Court did not allow interest for the period 
prior io and pending the suit. It is true 
that the appellant had demanded the 
account of village profits by a notice served 
on the respondent No.1, in January 1926; 
and that under s. 188 (2) (c) it was the 
duty of the respondent No. 1 to render 
the account of the profits within six months 
of the close of each agricultural year, but 
the circumstances of this case are some- 
what peculiar. The appellant himself had 
been during the period interfering 


‘ 
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with the respondent No. I's ppssession and 
realising rents and consent moneys. The 
appellant frankly admitted in the pleadings 
that he had collected rents from the 
tenanis in. cne year and also the grazing 
dues in all the years, and further that in 
1924-1925 he hed let out some fields and 
realised Rs. 2,250. The appellant was in 
the circumstances no less bound to render 
an account of his collections to the respond- 
ent than therespcndent No. 1 was,to him. 
Unless the lisbility of respondent No. 1 
wes ascertained afler taking into con- 
sideration the emcunis realised by the 
appellant alse, it could not amount to a 
debt. Both parties are equally responsible 
for protracting the litigation. The lower 
Court was, therefore, right in refusing to 
award interest. 

We now turn to the cross-opjections to 
the decree filed by respondent No. 1. 

Tt is urged that the lower Court was 
wrong in estimating the annual expenses 
of the Imambada to he Rs. 500 only. It 
‘is cn admitted fact that no accounts cf these 
expenses have been maintained, nor is 
there any other evidence adduced in this 
‘behalf. The lower Court was, therefore, 
perfectly right in accepting the figure of 
Rs. 500 given by the appellant in the 
witness-box es P. W. No. 4. Grounds 
Nos. 2,3 end 4 raise conteniicns, the deter- 
mination of which depends on the ascertain- 
ment of the nature cf the arrangement 
‘under which Muhammad Raza respond- 
ent No. 2, held exclusive possession about 
the sir fields. That issue is now being 
remitted to the lower Court fcr deter- 
mination, 

As to ground No. 5, it is admitted by 
the appellant that the lower Court fell into 
an error in debiting Rs. 1,558 Nazrana 
against the respondent No.1 for the year 
1335 Fasli, thatis 1925-1926. It ought to 
be only: Rs. 240 as will be clear by reference 
to (heschedule appended to the defendant's 
written statement. That figure was accept- 
ed as correct by the plaintiff in his written 
statement filed on August 26, 1926. 

As tothe amount of Rs. 800 on account of 
Nazrana, the lower Court was wrong in 
not debiting it egainst the appellant as he 
*hed admitted in his pleadings that he had 
received it. 

For the year 1925-1926, the lower Court 
in col. 3 of the schedule to the judgment 
debited Rs. 989-5 on account of rental 
collection against the defendent, although 
he did not recover mofe than Rs. 66-12, 
Jt is urged t'on his behalf that he ought 
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not to be made liable for any sum exceed- 
ing Rs. 66-12. It is true that the lambardar 
would be liable to account for the whole 
rental dengand but it is clear, as Sheikh 
Tayyab (D. W. No. 30) affirms, that the 
appellant constantly interfered with ithe 
lambardar's work and the appellant ‘dis- 
suaded the tenanis from paying their 
tents to the lambardar. We, therefore, 
think thot jt would not be fair to debit 
the respondent with more than what he 
collected, viz., Rs. 69-12. 

There is no evidence that respondent 
No. 1 recovered Rs. 10 every year as 
sewai income from Gorewada. The lower 
Court ought not to have debited Rs. 10 
every year (col. 5 of the schednle to the 
judgment) against the respondent No. 1. 

The result is that this case will go back 
tothe lower Court for the determination 
of the issue: Whether Muhammad Raza 
was not accountable for the profits of sir 
lands which were in his exclusive possession 
in pursuance to anagreement between him 
and the appellant oceording to which the 
income from them was to be devoted to 
the purposes of the Imambada. If the lower 
Court finds that respondent No. 1 paid the 
profits of the sir lands to Muhammad 
Raza, respondent No. 2, the latter will be 
liable to pay the appellant’s share, in case 
it finds that the above-mentioned agree- 
ment is not proved. The lower Court 
will, on the basis of this judgment, recast 
the account and pass a decree in favour 
of the appsllant for his full 8 annas 
share. 

The costs of this appsal 
objections will abide the event. 

D. Case remanded. 


and cross- 
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Under-proprictary rights — Decree of Settlement 
Court granting decree for qabzalari rights to party's 
father—Interpretation —Under-proprietary rights, if 
granted — Tenant — Improvements — Limits to power 
to use. 

Whare ib appears from a judgment of the Settlement 
Court that the defendant's fathər claimed an area of 
14 bighas 11 biswas which admittedly included the 
plot in suit as sir in the right of zemindari, this 
must bs construed asaclaim for under-proprietary 
right. Butwhere the finding arrived at in the 
judgment isthat the father or his ancestors had 
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never been in’ proprtieary possession of the village 
but had only held management of it at certain times 
as mugadtiams and that he was entitled toa decree 
for qabzadari right inthe land in the suit, the right 
granted tohim cannot be held to be en_under-pro- 
prietary right. It istrue that the words gabzedart 
yight do uot necessarily mean occupancy right and 
it has sometimes been construed even as meaning 
under-proprietary right. But when the circumstances 
of thecas2 show that the defendant's ancestors had 
never possessed any proprietary right in the village 
and that thedecree was passed in their favour any 
because the defendant's ancestors had at some time 
been mugaddams ofthe village, these indicate that 
the word gabzadavt was used only in the senss of 
ee as and not in the sense of under-proprietary 
right. 

Ordinarily a tenant can make improvements .on 
his holding but has no authority touse it for any 
purpose inconsistent with the purpose for which the 
land has been given to him, 


S. ©. Afagainst the decree of the Subordi- 
nate Judge, Fyzahad, dated May 31, 1934, 
reversing that of the Munsif, Fyzabad, 
dated December 4, 1933. 

Mr. S. N. Roy, for the Appellant. 

Mr. M. Wasim, for the Respondent. 


Judgment.—This is a defendant's 
appeal against the decree dated May 3], 
1934, of the learned Subordinate Judge of 
Fyzabad reversing the decree dated Decem- 
ber 4, 1933 of the learned Munsif of that 
place. 

The plaintifi-respondent, who is admitted- 
ly the proprietor of village Paharganj, sued 
the defendant-appellant on the allegation 
that he was merely an occupancy ienant of 
plot No. 241 corresponding to old No. 91 
in village Paharganj and that he had wrong- 
fully started constructing a pucca building 
ona poriion of the said plot. He prayed 
for demolition of the building and for a 
permanent injunction restraining the des 
fendant from erecting any building on the 
said plot. The defendant resisted the,suit 
on the ground that he was an under- 
proprietor of the plot in suit end was 
entitled to construct the building without 
the necessity of asking the plaintiff's per- 
mission. He also pleaded acquiescence on 
the part of the plaintiff. The trial Court 
Leld that the defendant was an under- 
proprietor of the plot in question and accord- 
ingly dismissed the suit, On appeal the 
jeained Subordinate Judge disagreed with 
this finding of the trisl Court and held that 
the plaintiff had only cteupancy rights in 
the plot in dispute. He also in agreement 
with the trial Court held that the plaintiff 
was not estopped from maintaining the suit 
by reason of any acquiescence. Asa result 
of these findings he decreed the suit and 
ordered the demolition of the building, The 
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defendant was also restrained from con- 
structing any building in future on the 
plot in dispute without the permission of the 
plaintiff. 

The main contention urged on behalf of 
the appellant is that he possessed under- 
proprietary rights in the plot in suit. The 
determination of this question must be 
based principally on the intepretation of the 
decree of the Settlement Court, Ex. A-1 
dated October 24, 1872. It appears from 
the judgment of the Settlement Court that 
the defendant's father Sahib Din claimed 
an area of 14 bighas 11 biswas which ad- 
mittedly included the plot in suit as sir 
in the right of zemindari. I am prepared 
to agree with the appellant’s contention 
that this must be construed as a claim for 
under-proprietary right. But the finding 
arrived at in this judgment was that Sahib 
Din or his ancestors had never been in pro- 


. prietary possession of the village. They 


had only held management of it at certain 
times 2s mugaddams. It was further held 
that Sahib Din was entitled to a decree 
for gabzadari right in the land in suit 
in accordance with the principle laid down 
in ruling No. 4of 1868. The ruling referred 
to is Financial Commissioner's Select Case 
No. 4 of 1868, Thamman Singh v. Kindur 
and Oomrao Singh. It. was held in this 
suling that although plaintifs can neither 
get ex-proprietary sir nor a right of occu- 
pancy under s. 4 of ihe Oudh Rent Bill yet 
they can prosecute their suit to a cultivat- 
ing right of occupancy and the Settlement 
Officer will try and dispcse of such a case 
on its merits. The operative part of 
Ex. A-1 also shows that the decree for 
qabzadari right in this case was passed on 
payment of the ordinary rent with a 
deduction of 2 annas per rupee. I have 
examined the judgment of the Settlement 
Court in the light of the Financial Commis- 
sjoner's Select Decision Ne. 4 of 1868. I 
feel satisfed that the right granted to 
Saheb Din was not an wnder-proprietary 
right. It is true that the words yabzadart 
right do not necessarily mean occupancy 
right and it has sometimes heen construed 
even as meaning under-proprietary right 
but the circumstances of the present case, 
showing that the defendant’s ancestors had 
never possessed any proprietary right in 
the village and that the decree was passed 
in their favour only because the defendant's 
ancestors had at sometimes been mugaddams 
of the Village in my, opinion clearly indicate 
that the word qubzadari was used in the 
decree Ex. A-l only in the sense of occu 
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peancy and not in the sense of under-proprie- 
tary right. The fixation of rent at 2 annas 
in the rupee less than that of ordinary 
tenants also seems to point to the same 
conclusion. I, therefore, agree with the 
lower Court that the defendant possessed 
only occupancy right and not under-proprie- 
tary rightin the plot in suit. 

lt was also argued that the defendant 
had in the past constructed a godown and 
established a brick kiln on a portion of 
the plot in suit without the permission of 
the plaintiff. The argument was that these 
acts of the defendant which were not ques- 
tioned by the plaintiff show that the parties 
construed the decree of the Settlement 
Court as giving the defendant aright to 
make constructions of a permanent char- 
acter without the plaintiff's permission. I 
do not think that any such inference is 
possible in the present case when the terms 
of the decree clearly show that the rights 
decreed to bim were only that of a tenant 
and not that of an under-proprietor. Ordin- 
arily a tenant can make improvements on 
his holding but has no authority to use it 
for any purpose inconsistent with the pur- 
pose for which the land has been given to 
him. In the present case Ex. A-1 shows 
that the decree was passed in favour of 
the defendant's father, as qabzadari for 
agricultural purposes on payment of a 
somewhat favourable rent. The fact that 
the plaintiff did not object to the defendant 


. making some constructions on a portion of 


the land cannot disentitle him from object- 
ing to the construction of the present build- 
ing. It hasbeen found by both the lower 
Courts that when the construction was 
started a notice was served on the defend- 
ant by the plaintiff and that the present 
suit was instituted when the defendant con- 
tinued to build in spite of receiving the 
notice. In the circumstances I find that 
the decision of the lower Court is correct 
and ought to be upheld. 

J, therefore, dismiss the appeal with cosis. 

N. Appeal dismissed. 


ne 
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Taised in lower Courts—Whether sheyld be allowed— 


Muhammadan Law—Divorce—Suit by wife on ground 
of cruelty and desertion—Maintainability. 

Courts of Appeal should always be chary of en- 
tertaining points which are not sifted in the Court 
below. A qf@estion of res judicata, though a ques- 
tion of law, cannot be allowed to be raised for the 
first time in an appeal. 

A suit for dissolution of her marriage can be 
maintained at the instance of a Muhammadan wife 
if cruelty is accompanied with desertion. 

«(Case-law discussed ] 


A. against the decree of the Additional 
eae Judge, Dacca, dated December 10, 
1930. ' 

Mr. Phani Bhusan Chakravarty, for the 
Appellant. f 

Mr. Sachindra Kumar Roy, for the Res- 
pondent. 

D. N. Mitter, J—The question raised by 
this appeal is one of considerable impor- 
tance.. It appears that the apvellant was 
the defendant in the suit brought by the 
plaintiff-respondent Sreematt Koleman Bibi 
for dissolution of her marriage with 
the appellant. The grounds on which the 
application was rested are: (1) that she 
had been subjected -to ill-treatment and 
beating, and ultimately turned out of his 
house, that is cruelty; and (2) that after 
having been turned out of his house the 
husband failed to bring ker back and 
to maintain her. These are substantially the 
two grounds on which this suit was found- 
ed. The defence was that the petition 
for dissolution of marriage was noi main- 
tainable according to Muhammadan Law 
end custom. A further defence was taken 
denying the allegation of cruelty. The 
positive case of ike defendant was that 
his father-in-law wes under undue in- 
fluence of other persons with one of whom 
he was negotiating with his daughter's 
marriage and consequently the petitioner 
was“ detained by her father in his house. It 
was further said by way of defence thatthe 
appellant wes willing io maintain his wife 
and keep her in his house. The learned 
District Judge afier taking the evidence 
on both sides has come to the following 
conciusions :— (1) that there has been 
habitual beating end cruelty as a result 
of which the wife was compelled to leave 
the house of the defendant and (2) that 
the defendant failed to provide her with 


maintenance. He has accordingly granted 
a decree to the plaintiff. Hence the present 
appeal. ý 


In appeal it has been contended by Mr. 
Chakravarty ihit cruelty and desertion 
are no grounds for dissolution of marriage 
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under the Mukammadan Law as edminisier-- 
ed in British India. It has been further 
contended that assuming that cruelty is 
a ground for dissolution, the cruelty must 
be a legal cruelty and not the cruelty such as 
has been proved in this case. Itis said 
further that there has been no desertion 
as understood in the Muhammadan Law. 
The next ground is that the offer made 
by the husband not having been cor- 
sidered, the decree contravenes the 
provisions of the Muhemmeden Law. Mr 
Chakravarti wants to raise an additional 
ground that the learned District Judge 
has no jurisdiction to entertain the peti- 
tion as a Court of first instance. We 
do not think it right in the circumstances 
of ihis appeal ihat this point should be 
allowed to be raised for the first time 
in this appeal. It is true it is a ques- 
tion of law and question of jurisdicticn 
of the District Judge which goes to the 
rcot of the matter. Courts of Appeal 
should always be chary of entertain- 
ing points which are not sifted in the 
‘Court below. Nothing need be said 
further with regard to this ground. The 
real point which we need consider is as. 
to whether having regard to some texts of 
Muhammadan Law cruelty or desertion con- 
stitutes any ground fora suit for dissolu- 
tion of the marriage by the wife. It has 
been contended on behalf of the appel- 
_lantthat the grounds on which dissolution 
canbe allowed are stated by Sir Dinshah 
F. Mulla in his Principles of Muhammadan 
Law, tenth edition at page 209. Impotence 
of the husband is said to be a ground 
which entitles a Muhammadan wife to sue 
for divorce. In Art. 241 the learned 
author says this: - . 

“The wife is not entitled to claim a judicial 
divorce on any other ground such as conjugal 
infidelity on the husband's part, or inability to 
maintain her or cruelty.” 

In support of his statement of the law 
to the effect that inability io maintain 
the wife isno ground for a suit at the 
instance cf a wife for dissolution of 
marriege, the learned author refers to a 
passage in Baillie’s Digest of Muhammadan 
Law to which we will presently refer. 
That passage runs as follows :— 

- “A man is not to be separated from his wife 
for inability to maintain hes, But the Judge may 
direct her to raise her maintenance by borrowing 
on his credit. And ifsa Judge should decree a 
separation, the decree would not be valid; nor 
even though allowed by ancther Judge would it 
become operative, because it is not within the 


power of a Judge to pass such a decree, for the 
reason already given tnat inability to maintain 
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a wife is not a sufficient reason for separating the 
parties,” . 

According to the finding of the learned 
Judge in this case, however, there is 
something more then mere inability to 
maintain. The learned Judge bas found, 
to quote his own words, 

“that the defendant habitually ill-treated the plaint- 
iff and subjected her to considerable physical 
cruelty; that ultimately, over four years ago, he 
turned her out of her house after a severe Leating 
(though she was at the time with child) and that 
after that he never sought to bring her to his 


- house or to arrange for her maintenance”. 


On this tinding in our view the case of 
desertion has been made out. That being 
so, there being cruelly es deposed to by 
the plaintiffs’ witness which depcsition 
we have no reason to disbelieve, in 
addition to desertion we think according 
to the view taken by the modern 
Muhammadan jurists the plaintiff has a 
right to maintain the suit. In Mr. Syed Ameer 
Alis Muhammadan Law, Vol 2, at page 520 
the learned author gives the reasons for 
which a wife is entitled toa divorce. He 
says this: 

“A wife is entitled to a divorce for the follow- 
ing among other reasons and his reason No. 10 is: 
“When he (husband) treats her (wife) habitually 
ina cruel manner. “His reason No. 11 is: “When 
he (husband) is in the habit of beating her (wife) 
or threatening her (wife) with bodily injuries.” 

“According to the Hanafis,” 
says the learned author, 

“mere inability to provide maintenance is not a 
sufficient ground for asking fora divorce. When 
the husband is possessed of means and is able to 
provide for the support of both himself and his 
wife, and wilfully refuses to do so and neglects 
her, then only can she apply for a divorce. The 
Kazi or Judge has the power of granting a divorea 
when the refusal or neglect is wilful and unjustiti- 
able.” 


Wethink, having regard to this statement 
of law in Mr. Syed Ameer Ali’s book, that 
the suit of the plaintiff can be sustained. 
Having found cruelty and wilful neglect 
to maintain the wife, it was open to the 
District Judge to enteriain the suit. This 
view is also supported by a passage which 
has been quoted by Mr. Wilson in his 
well-known. treatise on Anglo-Muhammadan 
Law. The passage is taken from Baillie’s 
Digest of Muhammadan Law. At page 304 
the learned author says thus: 


“When married parties disagree and are ap-. 
prehensive that they cannot observe the bounds 
prescribed by Almighly God (or, in other words, 
perform the duties incumbent on them by the 
marriage relation) there is no objection to the 
woman's ransoming herself from the husband with 
property in consideration of which he is to give 
her a khoota, and when they have done one, 
irrevocable repudiatior takes place, and she is 
liable for the property. When the aversion is on 
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the part ofj the husband, it is not lawful for him 
to take anything from her in exchange for the 
khoota” s 

With reference to this passage Mr. Wilson 
in his Anglo-Muhammadan Law, sixth 
edition, at page 154 says this : 

“Ag to judicial divorce for the husband's cruelty, 
or adultery, the Hedaya and Fotawa Alamgiri are 
silent, unless indeed, we are to understand in a 
compulsory sense an isolated expression in an 
extract from the latter work which is thus rendered 
by Baillie, p 304.” h ; 

Then hs quotes the passage at which 
we have quoted already. After. citing 
this passage the learned author observes 
this: 

“If this means that the kazi must, or may, on 
the wife's demand, compel the husband to give 
her a khula, we must further suppose (1) that he 
can pass such a decree on mere proof of incurable 
disagreement or incompatibility, irrespective of 
actual cruelty or other breach of conjugal duty; 
and (2) that he can fix at his discretion the price 
at wnoich the woman is to purchase her freedom. 
These propositions, if accepted, would, to a certain 
degree, assimilafe the woman's position as regards 
divorce to that of the man, but the point has never 
come up‘for judicial decision in that form.” 

The learned author then refers to a 
Burma case namely the case of Khalilal 
Rahaman v. Mariam Bibi, 59 Ind. Cas. 804 
(1), and saysthat the grounds for a judicial 
divorce are stated there in wide terms, 
including habitual cruelty, and perhaps 
even desertion and neglect. Having regard 
to the view taken by the modern Muham- 
madan jurists including Mr. Syed Ameer 
Ali and the view taken in Baillie’s Digest 
of Muhammadan Law at page 304 we 
think itright to hold that a suit can be 
maintained at the instance of a Muham- 
madan wife if cruelty is accompanied with 
desertion of wife as in the present case. 
We think, therefere, that appeal must be 
dismissed. 

No order is made as to costs. 

The findings of facts have also been 
challenged by Mr. Chakrabarty but having 
regard to the yemarks made by the learned 
District Judge that he has seen the 
witnesses and that by observing their 
demeanour he has come to the conclusion 
that the defendants witnesses are all 
unreliable, we think that we should 
not interfere with his finding on an issue 
on such a simple question of fact as 
arises in the present case, as to whether 
“desertion and cruelty has been established 
on the part of the husband. 

Patterson, J.—I agree. | 

D. Appeal dismissed. 


(1) 59 Ind: Cas, 804. 


E. NARAYANA D. VALTA Govinpa “(MADR;) 
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Second Civil Appeals Nos. 1794 of 1331 

and 425 and 426 of 1932 
February 10, 1936 
e VENKATARAMANA Rao, J. 
T. E. NARAYANA TIRUMUM 
AND ANOTHER—PLAINTIFFS—A PPELLANTS 
VeETSUS 
VALIA GOVINDA TIRUMUMPU-— 

z DEFENDANT—RESPONDENT 

Malabar Law—Maintenance—Junior member's 
right to maintenance—Nature of claim—Suit for 
arrears—Limitation—Article applicable —Suit by 
assignee of right to maintenance under family 
karer—Article applicable—Limitation Act (IX of 
1908), Sch. I, Arts. 116, 120 and 132. i 

The Article of Limitation applicable to a suit 
by a Court auction-purchaser or assignee nnder a 
private treaty of the arrears of maintenance due 
and payable to the junior members of a Malabar 
tarwad under a family karar is not governed by 
Art. 116 of the Limitation Act but by Art. 120. 

Where. however, an allowances of this nature is 
made payable by the terms of the karar out of 
the rents and profits of the movable and immov- 
able properties of the tarwad, it would be money 
charged upon immovable property and the suit 
would be governed by Art. 132 so far as the relief 
is sought against the income of the immovable 
property of the tarwad. 

The right of a member of a Malabar tarwad to 
maintenance is a proprietary right based on co~ 
ownership in the property of the tarwad and a suit 
by a member to recover maintenance or arrears of 
maintenance falls within Art. 127 of the Limitation 
Act. The fact that the claim is based on a family 
karar does not alter the nature of the claim. 

But Art. 127 cannot be availed of by an assignes 
of the claim as itis restricted in its- scope to the 
members of a joint family. Achutan Naw v. Kun- 
junni Nair (1), Maradevi v, Pammakka (2), Chandu 
v. Raman (3) and Mohammad Zaki v. Chatku (4), 
referred to. 


S. ©. A. against the decrees of the 
District Court of South Kanara in Appeals 
Suits Nos. 308, 279 and 281 of 1930 preferred 
against the decrees of the Court of the 
“istrict Munsif of Kasargod in O. B. 
Nos, 589, 591 and 590 of 1928, respective- 


Messrs. P. Govinda Menon and Narayana 
Marar, for the Appellants. 


Judgment.—The question raised in 
these second appeals is, what is the Article 
of the Limitation Act applicable to a suit by 
a Court auction-purchaser or assignee 
under a private treaty of the arrears of 
maintenance due and payable to a junior 
member ofa Malabar tarwad forthe recs- 
very thereof? Tle arrears are claimed 
according toafamily karar which appears 
to have been executed on May 17, 1907, 
and provided for payment of allowances in 
cash and in kind to the various members of 
the family according toa certain scale. In 
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S. A. No. 1794 gê 1931 the claim is to recover 
“the-value of 1974 edangalis of paddy with 
interest and cash Rs. 29-12-7 which were 
due to one Tirumumpu, a member of the- 
tarwad whose right was purchasea in exe- 
cution of a decree obtained by the plain- 
tiff against the said Tirumupu. In Second 
Appeals Nos. 425 and 426 of 1932 the claims 
are similar, based on assignment deeds 
assigning the arrears due to certain other, 
members; it may be staled that the arrears 
‘in all these suils accrued six years before 
suit. The lower Court took the view that 
the claims are based on the said karar, 
that Art. 116 of the Limitation Act 
would apply and that all the suits ere barred 
by limitation. 

It appears lo ine that this view is unsound 
and does not proceed on a correct apprecia- 
tion of the claim madein the plaints and 
the nature of the right to maintenance of a 
member of a Malabar tarwad. On a correct 
reading of the plaints, it cannot be said that 
the claims are based solely on the karar; 
they are based on the general law applic- 
able tothe parties and the karar is relied 
on as evidence of the arrangement come to 
end for the rate of allowance and the 
manner and. method of its payment. The 
right of a member a Malabar tarwad to 
maintenance is a proprietary right and 
based on cc-ownership in the property of 
the tarwad. The claim to recover mainten- 
ance or arrears of maintenance has been 
held to fall within Art. 127 of the Limita- 
tion Act as it is virtually a claim to 
participate in the joint enjoyment of the 
tarwad property end therefore to enforce 
the right toashare therein. The fact that 
the claim is based on the karar, as in this 
case, does not alter the nature of the claim, 
vide Achutan Nair v. Kunjunni Nair (1) 
and Maradevi v. Pammakka (2). But Art. 127 
cannot be availed of by an assignee as it’is 
restricted in its scope to the members of a 
joint family. The claim in this case is 
substantially to recover a share of the 
profits or the income of the tarwad pro- 
Perlies due and payable to a member for 
the period assigned. The article applica- 
ble would, in my opinion, be Art. 120 
and prima facie all the claims would be 
barred by limitation. But Mr. Govinda 
Menon contends that the allowance has been 
made a charge on the income of the tarwad 
property and that under Art. 132 of the 
Limitation Act, the claim is not barred. 

(1) 13 M LJ 499, 


(2) 36 M 203; 14 Ind. Cas, 383; 11 M L T 112; (1912) 
M WN 109; 22 ML J 309. 
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The contention is based on the following 
clause in the karar; 

“The karnavan should meet all the ex- 
penses mentioned in paras.3 and 4 with 
the yearly income from the movable and 
immovable properties of the mana, and for 
such expenses, the karmmavan end the 
income from the properties alone shall be 
liable.” 

Having regard to the fact that the 
maintenance of a member is regarded as a 
charge on the tarwad property [vide Chandu 
v. Raman (3)|1 think that the intention of 
the parties as gathered from the karar is to 
create a charge on the income. Where an 
allowance of the nature in question is made 
payable out of the rents of prosis of 
immovable property, it would be money 
charged upon .immovable property within 
the meaning of Art. 132 ofthe Limitation 
Act. In the plaint the claim to enforce the 
charge is made thus in para. 18: f 

“The pleintiff prays for a decree and judgment 
directing the defendant personally and as karnavan 
and manager of his mana to pay plaintifi out of the 
annual income of the mana properties.” | 

So far therefore as the relief is sought 
from the income of the immovable property, 
the claim would be governed by Art. 132 
and would not be barred: Vide also 
Muhammad Zaki v. Chatku (4). 1 therefore 
reyerse the decree cf the lower Appellate 
Court in Second Appeal No. 1794 of 1931 
and restore the decree of the District 
Munsif with costs here and in the Court 
below. 

Second Appeals Nos. 425 and 426 of 1932. 


These second appeals stand on a different 
footing. The deeds of assignment whether 
viewed as transfers of an interest in im- 
movable property ortransfers of a charge, 
wequire registration. But they are unregis- 
tered and any claim based thereon 1s not 
substainable. Second Appeals Nos, 42) 
and 426 of 1932 must, therefore, fail and I 
accordingly dismiss them. 

A. Appeals dismissed. 

(3) 11 M 378, 

(4) 7 A 120. 


SIND JUDICIAL COMMIS- 
. SIONER’S COURT 
Miscellaneous Civil Appeal No. 27 
ve of 1934 
| February 26, 1936 
-4 RUPCHAND AND MEHTA, A. J. Cs. 
- KOOVERJI DEVJI—APPELLANT 
Í veTSUS 
MOTIBAI—RESPONDENT 
Guardians and Wards Act (VIII of 1890), s. 25 
_-m[Uegitimate minor girl—Mother living wit 
another paramour—Guardian, who should be—Mother 
held not fit—Case, if fit one for appointment of 
guardian under Act—Hindu Law—Guardianship. 
` Tt is doubtful if, under the Hindu Law, the puta- 
tive father stands on the same footing as a puta- 
tive father under the English Law. Under the 
Hindu Law a putative father is bound to maintain 
his illegitimate children he is prima facie entitled 
to see that his children are brought up properly 
and that if any of his illegitimate children is a 
girl, she is given in marriage in a respectable 
family and that in any case if he approaches the 
Court for appointment of a guardian, the Court is 
bound to exercise its jurisdiction and to decide who 
should be the proper guardian. 
:“ And if it appears to the Court that the minor 
‘girl-is intelligent and impressionable and if she 
lives with her natural mother in the house of her 
paramour, her morals are likely to be corrupted and 
it ig also likely that if she lives with her mother 
in the house of ber paramour it will be difficult 
for her to get married either in the caste of her 
father which is a superior caste or in the caste to 
which her mother belongs, which is a lower caste, 
the possession of the girl should not be restored 
to the mother who is leading an immoral life. It 
is a. fit case in which certain conditions should be 
imposed upon the guardian whether he be the 
father or any one else so appointed with regard 
to the marriage of the minor and to her being 
brought up in healthy surroundings. Venkamma v. 
Savitramma (1), relied on. Rahi v. Govinda (2) and 
Gajapatht Radhika v. Gajapstht Nilamani (3), re- 
ferred to. . 
_ Mr. Khanchand Gopaldas, for the Appel- 
lant. i 
Mr. Gulabrai Nihalchand, for the Respon- 
dent. ae 
Rupchand, A.J. G.—The facts giving 
_ rise to this appeal are somewhat as follows: 
The opponent Motibai is a widow and 
belongs toa low caste. After the death of 
her husband she -appears to have lived with 
different paramours at different times and 
has borne children to them. One ofher 
paramours was the appellant. While she 
was living with the appellant, Motibai bore 
him two children, one of whom is dead; the 
other isthe minor Bachubai who is about 
seven years old now. It appears that in the 
year 1930 Motibai left the appellant aud 
“ went and lived with one Sobhraj. She then 
applied to the Magistrate under s. 488, 
Criminal Procedure Code that the appellant 
be made to pay her a gertain sum of money 
for maintenance of his illegitimate daughter, 
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The learned Magistrate pagSed an order in 
her favour fixing. the “amount of main- 
tenance at Rs. 10 per month- Shortly there- 
after the minor went’ into the possession of 
the appellant. The point how this happened 
isa bone of contention between the parties. 
On behalf of the appellant it is contended - 
that Motibai voluntarily surrendered pes- 
session of the minor. On her behalf it 
sis alleged that he forcibly took the minor 
away. 

But it appears that shortly after this 
Iransfer of the possession of the child from 
the respondent tothe appellant, the appel- 
lant filed an application in this Court for 
guardianship under the Guardians and 
Wards Act. This application was opposed 
by the respondent, and the learned 
Judicial Commissioner (Mr. V. M. Ferrers) 
dismissed the application for guardianship 
on the preliminary ground that as .the 
respondent was the natural guerdian’ of 
her illegitimate child, a man who had 
forgotten such a daughter and had not 
married the mother had noclaim to bea 
guardian. The learned Judicial Commis- 
sion did not apply his mind to the provi- 
sions of the Guardians and Wards Act 
and determine whether it was to the 
interests of the minor that a person, 
although he was not the natural guardian, 
could or could not apply for guardianship, 
-and if it was to the interests of ihe minor 
that a guardian should be appointed, 
whether the mere fact that the minor had 
a natural guardian who was alleged to be 
leading an immoral life was a sufficient 
ground for dismissing the application. 
Section 8, Guardians and Wards Act, con- 
templates an application being made inter 
alia (a) by a person desirous of being or 
claiming to be made a guardian of the 
minor, and (b) by any relative or friend of 
the minor. Therefore, even if he essumed 
that the putative father was no relation of 
the minor, he could at least claim to apply 
as a person desirous of being made a 
guardian or a friend of the minor. It was, 
therefore, incumbent upon the learned 
Judge to consider whether it was in the 


interest of the minor that a guardian 
should be appointed or not. After this 
petition was dismissed, an application 


was made by the respondent under s. 25 of 
the Act for possession of the minor. This 
application was granted andis the subject- 
matter of the present appeal. We are 
afraid the grounds given by the learned 
Judge in ordering possession to be handed 
over to the respondent are again moh 
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The learned Judge has observed that: 

“As the child isof the female sex end of tre age 
of six years, being illegitimate, her mother may be 
regarded as being more akin to herth’n the father. 
She is her mother, although she has borne her cut of 
wedluck and without the sanction of aw.” 

The learned Judge hes further observed 
that he had the opportunity of sceing the 
mother and he had no doubt that: A 

“she was sincerely attached to the daughter, an‘, 
that, therefore, it would be for the benefit of the 
minor that she should be committed to the care and 
custody of her natural mother whose love for her own 
offspring has not failed, whatever her matrimonial 
and quasi-matrim mial experience may have been.” 

Tne Jearned Judge has, however, not taken 
into consideration the other side of the pic- 
ture. We have seen’ the minor; she is intelli- 
gent and impressionable. If she lives with her 


“natural mother in the house of her psramour, 


‘her mora's are likely to be corrupted. It is 
also likely that if she lives with Ler mother 
inthe house of htr psramour it will be 
difficult for her to get msrried either in the 
caste of her father whichis a superior caste 
or in the caste to waich her mother belongs 
which is a lower caste. Th3 learned Judge 


dias asa not taken into consideration tue 


fact that ths mo.her is not able lo support 
tae mint, waom sh?, according to the 
learned Judge, loves so much, and that 
she has. obtained an order from ths 
Criminal Court for the maintenance of tho 
minor. Ifthe father is compelled to pay 


for her maintenance, he has also every right 


to see that the minor is brought up in 
healthy surroundings. In Venkamma v. 
Savitramma (1) at page 68%, it is said: 

oe and, admitting that ordinarily the mother 
of an illegitimate infant is entitled, during the period 
of nurture, to the custody of the infant, the question in 
this suit is whether the plaintiff is, upon the facts 


. found by the Munsif......entitled to the custody of the 


* 


- under the Jénglish Law. 


infant as against the defendant who has had the 
custody of the child committed to her by the plgintiff, 
There is no reason ‘why the principle applicable’ to 
the muffassil ofequity and good conscience should 
not be applied to determine whether the infant 
should be given over to the custody of a natural 
guardian leading an immorel life and by whose 
example the morals of the child are likely to be 
corrupted,” 


From what is on the record it would 


rather appear that if the custody of the 


minor was entrusted to her natural mother 
who is leading an immoral life she would 
suffer in every way. Itis also doubtful if, 
under ine Hindu Lawepthe putative father 
stands on the same footing as a putative father 
Under tke Hindu 


Law a putative father is bound to maintain 


| #Page of TIME] oe 


(1) 12 M 67, 
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ké . ki r 
- sufficient to énable us to uphold the order. 


Lis illegitimate children: Rahi v. Govinda 
(2; Gajapathit Radhika v. Gajapatht 
Nilamani (3), at page 506*, and West ind 
Buhler's Hindu Law, Editicn LI, page 263. 
That being so, he is prima facie entitled to 
see that his children are brought up 
properiy and that if any of his illegiti- 
mate children is a girl, she is given in 
marriage in a respectable family and that in 
any case if ke approaches the Court for 
appointment of « guardian, the Court is 
bound to exercise its jurisdiction and to 
decide who should be the proper guardian. 
We think that in the circumstances of this 
case it would certainly not be in the 
interesis of the minor to hand over her 
possession to the natural motber, who is 
according to her own admissions. living an 
immoral life. The question how and under 
what circumstances the possession of the 


minor wes transferred irom the natural 
mother to the putative father w.s the 
subject of a criminal compia‘nt filed 


against the putative father under s. 363, 
Criminal Procedure Code and our attention 
hes been invited to a consent epplicaticn 
filed by boih parties under,s. 494, Criminal 
Procedure Code in which the mother hss 
said: 

“that the girl has by consant of both the parties 
been handed over to Kooverji, and Motibai had also 
dropped her maintenance application against 
Kooverji in the Court of the Additional City 
Magistrate, and there she has filed a written cum- 
promise.” 


This application was ,jhowever, not granted 
and the case filed egainst the applicant 
Koorerji resulted in his acquittal. Without 
into the question whether the 
mother did relinquish her rights in favour 
of the putative father or not, we are 
decidedly of the opinion that whatever be 
the circumstances under which the posses- 
sion of the minor was transferred to him, 
that possession should not bs restored to 
the mother. We think that this is a fit case 
in which a guardian of the minor should 
be appointed whether he be the appellant 
himself or sorme other person whom the 
Court considers fit. We also think that 
thisis a fit case in which certain condi- 
tions should be imposed upon the guardian 
so appointed with regard to the mwi.ge 
of the minor and to Ler being brougi up 
in healty surroundings, At preseut the 
minor is being taken care of ly the female 
relatives of the eppellant who is himself a 

(2) 1 BN. 

(3) 13 MIA 497; 11 W R33P0O;2 Suther, 365; 3 
Sar. 601; 6 B L R 2): 4P. CO). 
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widower. No harm will perhaps be done to 
the minor if she continues undey the control 
of such female relatives, provided certain 
safeguards are adopted. As the second 
application for guardianship filed by the 
putative father might be met with technical 
difficulties, it is open tothe respondent or 
any other person interested in the minor 
totile an application for her guardianship, 
and when such an epplication is made it 
will be open to the Court to appoint either 
the appellent or any other suitable person 
as guardian of the minor and to impose such 
conditions on him or her asthe Court may 
deem fit, . 

As some time is likely to elapse before 
this application is made we, while allow- 
ing this appeal, issue an injunction to the 
appellant not to remove the minor from 
the jurisdiction of this Court and also not 
to give her in marriege. The injunction 
will remain in force for one year from this 
date. In the event of any application 
being filed for guardianship before the 
expiry cf the said period, it will be open to 
the applicant to move the Court under the 
Guardians and Wards Act for further 
directions and for a further injunction being 
issued against the appellant, and it will 
be for that Court to pass such orders as it 
may deem fit. If the respondent wants a 
provision to be made that she should be 
allowed to see the minor at certain sta‘ed 
intervals, she may ask for that relief in the 
petition which might be presented to the 
Court for appointment of a guardian under 
the Guardians and Wards Act. In the 
circumstances of this case we order that 
wa party should bear his own costs through- 
out, 


D. Order accordingly. 


OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 25 of 1936 
May 7, 1936 
Kine, O. J. AND Tomas, J. 

Tur PEOPLES BANK or NORTHERN 
INDIA, Lro., LAHORE, (IN 
LIQUIDATION) razovcs Mr. BHAWANI 
SHANKAR, Tas OFFICIAL LIQUIDATOR 

$ —APPELLANT 
versus 

Tue LUCKNOW SUGAR WORKS, Lap., 

LUCKNOW (IN LIQUIDATION) raroven 
Me. K. N. TANDON, irs OFFICIAL 
LIQUIDA TOR—RESPONDENT 

Company—Company in ligwidation—Bank having 

debenture account on security of block and machi- 


nery—Security crystalizing—Bank, if entitled to 
usufruct of property—Companies Act (VII of 1918), 
ss. 230, 231—Creditors’ in s. 230, if persons entitled 
to priority—Discretion undzr s. 234— Discretion not 
unreasonably exercised—Interferencse by High Court 
— Whether proper. 

The appell&nt Bank had dealings with the respon- 
dent company in liquidation under the heads of 
debenture account on the security of block and 
machinery and cash credit account on the security 
of goods, stores and machinery. Ths appellants 
laid claim to the money realized from the leasa 
oå the mills belonging to the respondent, made from 
year to year: - 

Held, that the security of ths appellants as de- 
benture-holder was limited to block and machinery, 
and whether it was a floating security or fixed secu- 
rity, it created no new rights in the debenture- 
holders. The old security remained which was block 
and machinery and because the security had crys- 
talized itdid not mean’ that the appellants were 
entitled to the usufruct of ths property. The appel- 
lenis’ security as debenture-holder was limited to 
block and machinery and it could not extend to the 
money realised from the leases; 

Held, also, that the creditors referred to in s. 230, 
Companies Act, are persons entitled to priority under 
the Statute and as of right, but the Court has under 
s. 234 been allowed a discretion to order payment in 
full to any classes of creditors other than those refer- 
red to in s. 230 and when the discretion used by 
the Court under s. 234 is not capricious or in 
disregard of any legal principle, the High Court 
will be very slow to interfere with the exercise ol 
discretion unless it is satisfied that the discretion 
was unreasonably exercised. 


Mis. C. A. against an order of Mr. Justice 
Srivastava, dated March 12, 1936. 

Dr. K. N. Kaiju and Mr. Bhawani 
Shankar, for the Appellant. 

Mr. K. N. Tandon, Liquidator, in person, 
for ihe Respondent. 

Jdudgment.—This is an appeal against 
the orders of the Hon'ble Mr. Justice 
B. N. Srivastava, dated March 12, 1936, 
and May 1], 1934. 


The facis which are necessary for the 
e purposes of this appeal, are that tho 
Lucknow Sugar Works Co., Lid., which is 
in fiquidation, had dealings with the appel- 
lant Bank under the heads of (1) Debenture 
account on the security of block and 
machinery, and (2) Cash credit account on 
the securily of goods, stores and machinery. 

On September 22, 1933, the Lucknow 
Sugar Works Co., Ltd., decided to go into 
voluntary liquidation but as some of tke 
creditors were dissatisied, they applied Lo 
this Court in Octoberand Nevyember 1933, 
for compulsory winding up and in May 
1934 an order was made to that eifect. 
Several applications were made by the 
liquidator, appointed in the voluntary liquida- 
tion, for the stay of execution and protection 
of the property which was under’ attach- 
ment, and in December, 1933, the learned 
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Judge directed that attachments should be from the leases. It may be noted that 
withdrawn and proceedings in execution the learnedeCounsel for the appellants, who 
be stayed and that the property be handed appeared before . the learned trial Judge, 
over to the Liquidator who was appointed, conceded the point that neither of the 
in the voluntary liquidation. The learned two securities claimed by the appellants 
Judge directed the Liquidator to lease out could extend to the money realised from the 
the mills. ‘Most cf the money which is leases. 
now in the hands ofthe Liquidator isthe _ It was next contended by the learned 
money realized from the lease of the Counsel for the appellants that the learned 
mills madefrom year to year. . Judge should not have given priority and 
The question to be decided in this ordered payment in full under s. 234 (1) 
appeal is whether the appellants can (i) of the Indian Companies Act to the 
claim any right toa share inthis money other creditors whose claim did not fall 
and whether the security to which they are unders. 230 ofthe Act. Ib was urged that 
entitled can extend to it. the intention of this clause could not be 
The learned Judge by his order dated to give priority to creditors who could 
May 11, 1934, classified the unsecured not bring their claims under either of the 
debts under six heads. No. (1)i.¢. arrears Cls. (a), (b) and (c) of s. 230. 
of salaries of the staff and wages of We agree with the opinion of the learned 
workmen and No. (5) sums due to the trial Judge that the creditors referred to 
Crown for Income-tax and to the local in s. 230 are persons entitled to priority 
authorities are debts which are entitled to under the Statute and as of right, but 
priority under s. 230 of the Indian Com- the Court has under s. 234 been allowed 
panies Act. Tne present disputeis about 2 discretion to order payment in full to 
the items covered under heads 2,3 and 4. any classes of creditors other than those 
This order of the May 1], 1931, was passed Yeferred to in s. 230. No authority has 
without notice to the appellants but was been cited by the learned Counsel for 
communicated to them by the Official the appellants to the contrary. The learned 
Liquidator in June, 1934,but they acquiesced Judge has given very good reasons in his 
in thé order and did not question it ab order of May 11, 1934, for allowing pay- 
any time before the making of the applica- ment in full to the creditors mentioned 
tion..on April 23, 1935, i e. nearly 1] Under the different heads. Tas liquidation 
months after the order was passed. will take years and səm of ths creditors 
The contention of the learned Counsel to whom paymeat has been ordəred are 
for the appellants with regard- to the entitled to very petty sum3. Tas dis- 
Debenture Account is that the Bank isa cretion used by the learned Judge uade 
secured creditor and, therefore, all the 8.234 of the Act is mot c2pricioas or in 
money should be paid to it. The income disregard of any legal principle and this 
must form part of the security and thy; Court should be very slow to interfere 
as soon as the order of liquidation. was with the exercise of discretion unless it 
made, the securities were crystalized and was satisfied that the discretion was un- 
it must enure for the beneit of the” reasonably exercised. 
creditor. Tne decision of tha learned Judge is 
The security of the appellants as correct and there are no grounds for inter- 
debenture holder is limited to block and ference and we dismiss the appeal with 
machinery, end whether it is a floating Costs. 


security or fixed security, it creates no œ Appeal dismissed. 
new rights in the debenture-holders. The —— i 
old security remains which in this case 

is block and machinery and because the MADRAS HIGH COURT 
security has crystalized it does not mean that Original Side Appeal No. 85 of 1932 
the appellants are entitled to the usufruct July 26, 1935 

of the properly. Take the casa of a RaAMESAM, Ora. C. J. AND Coanisa, J. 
simple mortgag> of a hous3 The mori- P. T. KRISHNASWAMY AYYANGAR 
gagor has aright to remt it but the mort- —Drrenpant No. A—APPELLANT 
gagee, who is not in possession, cannot versus. 

claim the rent. We have no doubt that JONNAGADLA GOURIAMMA (Dsceasen) 
the appellants’ security as debenture- AND OTIB&S-—PLAINTIFES AND DeranDANT3 
holder i$ limited to block and machinery Nos. 1, 2 AND §—ResPonDENTs 


and it cannot extend to the money realised Transfer of Property Act (IV of 1882), s, 59— 


BUH 
' Equitable mortgage—Execution of pro-note--Letter 
‘evidencing deposit of title deeds as soma tera security 
r—-Li'ter executed on stamped paper—Suit on basis 
:of equitable mortgage for recovery of balance on 
pro-note—Ileld, letter required registration and 
‘hénce was inadmissible—Executor—Debts of testı- 
‘tor, ‘whether have precedence over legacies—Bona 
fide transferees from executor, if protected—Mort- 
‘gagee with knowledge that debts due to testator are 
rot .paid—Whether gets precedence over creditors — 
Will—Construction—Executor, directed . not to sell 
property— Whether can mortgage it. 
+ Where -a pérson executes a pro-note and along 
‘with. it deposits the title deeds of some of his 
properties by way of collateral security and executes 
‘a letter on e stamped paper mentioning that he 
was depositing the title deeds es security and after 
‘payment of thé money duc on the pro-note he 
would redeem .the title deeds, the letter requires 
registration, and is nut aCmissible in evidencs in 
‘a suit brought brought on the ground of the equitable 
mortgage, torecover the balance on the pro-note, 
‘Krishnaiya v. Ponnuswami Ayyar (3), Surendra- 
mohan Ray v.Mahendranath Banerji (4), Aruna- 
chalam Chet'y v. Jagannatha Pillai (5) and Muthiah 
Chetty v. Kothandiramaswami Naidu (6), referred 
ba, 
. After tha death of the testator his debts have pre- 
cedencs over the legacias and though the executors 
have full power to deal with the estate both for 
fie purpos3s of paying off debts aid for paying 
legacies and though a bona fide purcaaser or mort- 
gagee from the exzcutors may b3 protected, still the 
purchaser or mortgagee from th2 executors with 
full knowledgs of all tha ficts that tho debts of the 
deceased are nos paid, can gat n> precedence over 
the creditors’ claim even by taking a mortgage from 
the executors Greender Chunder Ghose v. Mackintosh 
(8), Laxmidoss v. Ismail Gafoor (9) and Namberu- 
mal Chetty v. Veerapzrumal Pillai. (10), relied on. 
Where a will directs the executor, not to sell the 
property, he has no power to mortgage it also, as a 
mortgage necessarily eads ina sale if the money is 
not paid off. Bennett v. Wyndham (11), followed. 


jl 


. O. S, A. from the judgment of the Chief 
Justice, dated September 6, 1932, and pass- 
ed in the exercise of the Ordinary Origi- 
nal Civil Jurisdiction. of the High Court 
in C. 5. No. 483 of 1930. 

. Mr. T. M. Krishnaswami Ayyar and for 
Mr. A. Seshachariar, for the Appellant. 
_Mr. A. Kuppuswamt Ayyar, Mr. V. 
Radhakrishna Ayyar for Mr.C. R. Raja- 
gopalachari, and Mr. T. R. Venkatarama 
Sastri for Mr. K. S. Desikan, for the 
Respondents. 


Ramesam, Offg. C. J.—This is an 
appeal against the decree of my Lord 
the Chief Justice sitting onthe Original 
*Sidein C.S. No. 483 of 193°. The «facts 
out of wuich the suit arose are these: 
Tye plaintif is ths junior widow and 
executrix of the estate of J. Rangiah 
Gaetty who died on or about June 21, 1921, 
leaving a will under which he appointed 
the plaintiff as executrix. One O., Venkata- 
subbiah Chetty of Madras executed a pro- 
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missory note dated June 2, 1919, for 
‘Rs. 12,000 with interest at 9 per, vent. in 
favour of the said Rangiah Chetty. It is 
alleged by. the plaintiff that the said Ven- 
katasubbi:zh CLetty deposited by way of 
equitable mortgage with the said Rangiah 
Cuetty title-deeds relating to his immov- 
able properties and premises situated in 
Madras. Under a compromise decree in 
Ô. S. No. 38 of 1923 on the file of the High 
Court the righs to the said promissory note 
and security represents the legacy due to 
the minor plaintiff in that suit; and itis 
vested in the plaintiff and the 5th defend- 
ant in this suit trustees for the said 
minor plaintiff in that suit. Certain pay- 
ments were made to the plaintiff in respect 
of the promissory note and the present 
suit isto recover the balance due by sale 
of the properties covered by the equitable 
mortgage above-mentioned. The Ist de- 
fendant is the widow of the said Venkata- 
subbiah Chetty. The 2nd defendant is his 
brother-in-law, and the 3rd defendant is 
his broth=r. The said three defendanis are 
executors under the will ofthe said Ven- 
katasubbiah Chetty. Tne 4th defendant is 
impleaded es a mortgagec of the suit prc- 
perties under two mortgage-deeds dated 
June 26, 1924, and November 24, 1924, f:r 
Rs. 15,030 end Rs. 5,000, respectively. 
Defendants Nos. 1,2 and 4 raise the con- 
tention that the equitable mortgage on lhe 
basis of which the plaintiff files this suit 
is not validas itis evidenced by a con- 
temporaneous document which was not re- 
gisiered, ‘The second issue in the case is, 
is the mortgage invalid as siated in para. 
4 of the lst defendant's written state- 
ment? The fifth issue is, is the mortgage 
ein favour of the 4th defendant binding 
on the estate of the deceased Chevula 
Venkatasubbiah Chetty ? The sixth issue 
is, what isthe amount due to the mort- 
gagees ? 


At the trial the document evidencing the 
deposit of title-deeds though not mentioned 
in the plaint was produced by the plaint- 
iff as P. W. No.1 bul without giving any 
further information about it. Practically 
tLe one point considered by the trial 
Judge is the question whether this dccu- 
ment dated dune, 2, 1919, required re- 
gisiralion. The documentis Ex. l. It ig 
described as a collatetal security bond. 
After mentioning the execution of the 
promissory note it proceeds thus: . 

“I have this day deposited as collateral security” 
with you the title-deeds of my house and ground. 
weaned shall, therefore, pay you the pring 
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cipal and interest accraing due on the said pro- 
missory note from this date in full and redeem 
the said title-deeds, To this effect is the collateral 
security bond executed by me......” 

It is now settled by the Peivy Coun- 
cil decision in Subramaniam v. Lutchman 
(1) that ifsuch a document requires re- 


gistration the equitable mortgage falls to. 


the ground. The document is on stamp- 
ed paper and is attested. It is clear on 
the face of it that it wasintended to be 
a formal document because it contains 
the terms of the transaction and it is not 
a mere letter reciting merely the past 
fact of the deposit of  title-deeds. In 
Sundarachariar v. Narayana Ayyar (2) 
the Privy Council observe that if the 
document is signed and delivered at such 
time and place and in such circumstances 
as tolead legitimately to the conclusion 
that so far as the deposit is concerned, it 
constitutes the agreement between the 
parties, it requires registration. In the 


actual case before their Lordships they held 


that it was mere memorandum and did 
not require registration. The document 
therein merely said, “I have delivered to 
you the under-mentioned documenis as 
security”. It is clear that the document 
before usis a far more formal document 
than the one in that case. In Krishnaiya v. 
Ponnuswami Ayyar (3) the document is 
described as ‘collateral security letter’, that 
is a letter mentioning the fact of col- 
lateral sécurity being given. The judg- 
ment of Schwabe, C. J., was mainly based 
on the circumstance.that the letter referred 
to the deposit inthe pasttense. In the 
present case ihe words “from now" show 
that ihe documents were handed over along 
with the letter; and there are other circum- 
stances already mentioned by me namely, 
that it contains all the terms of the 
transaction. The document in Surendra- 
mohan Ray v. Mahkendranath Banerji (4) 
is also a far less formal document. In 
Arunachalam Chetty v. Jagannatha Pillai 
(5) it was held that the document required 


(1) 50 © 338; 7L Ind. Oas. 650; A IR1923 PC 
50; 50 LA 77; 1R66; 44ML J 602; 32 M L T184; 
25 Bom, L R 582; 2 Bur. LJ 25; 380 LJ 41;18L 
W 446; 988C WN 1(P CO). 

(2) 54 M 237; 131 Ind. Cas. 328; AI R1931P 0 
36; 58 I A 68; (1931) A LJ 215; (1931) M W N 349; 
8 OWN 666; Ind. Rul. (1931) P C104;€0 MIS 
506; 33 LW 501; 35 O W Nai; 53 O LJ 396; 
33 Bom. L R 878 (PO. 

(3) 47 M 398: 81 Ind. Chs. 629; A IR 1924 Mad. 
547; 46M LJ 295;19L W 381; 31 ML T 298. 

4) 590, 781; 140 Ind. Cas. 662; AI R 1932 Cal. 539; 
36 Ô W N'429: Ind. Rul. (1933) Gal. 14. 

(5) 24L W 659; 98 Ind. Cas. 872; AIR 1926 Mad. 
1188; (1926) M W N 804. 
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registration, In Muthiah Chetty v. Kothan-, 
daramaswami Naidu (6) the document: 
described the terms and it was held 
that it required registration and was not. 
admissible in evidence. The fact that the. 
promissory note and the collateral docu- 
ment bear the same date may not always’ 
be conclusive; butin the present case in 
the absence of any other evidence and 
looking at the terms of the document, we 
understand that the title-deeds were hand- 
ed over along with the letter. Anyhow, 
all the terms of the agreement are 
embodied in it. It is clear that Ex. 1 
was intended to represent, the agreement 
of deposit. In our opinion it required re- 
gistration. - 

It follows that the plaintiff cannot recover 
the suit amount by sale of the mort- 
gaged properties. It is conceded before us 
that there have been payments to the 
plaintiff at various times and on account 
of these payments, no question of limita- 
tion arises; that is, even considering it 
as a mere money claim, the plaintiff's suit 
is in time andshe is entitled to a money. 
decree. ; 

The question then arises, how far is the 
plaintiff's claim on the said promissory 
note Ex.A subject tothe mortgages exe- 
cuted in favour of the 4th defendant ? 
When the appeal was originally argued 
before us it was suggested that the 4th 
defendant’s morigagea were not fully bind- 
ing on the estate end to the extent they 
were binding they have been paid off and 
nothing is now due to him, andif so, he hes 
nolocus standi to appeal against the dec: 
ree in favour of the plaintiff or to raise 
the question in appeal that the plaintiff's 


e mortgage is invalid. At the trial beforé 


the trial Judge the 4th defendant did not 
appear andit is stated in the judgment - 

“The fourth defendant does not appear to prove 
his mortgages. His claim is, therefore, unproved 
but he will be entitled to sue to enforce “his 
claim.” . 


He then passed the following order: | 

“Before we dispose of this appeal we would 
like to have findings onthe 5th and 6th issues in 
the case. No findings have been given upon these 
issues by the learned trial Judge. From the affi- 
davits filed before us we find the case originally 
came up before Madhavan Nair, J., before the 
Summer Vacation of 1931. It was adjourned for 
a short time, that is, posted in July, 1931. 
When the 4th defendant wanted an adjournment 
the other side did not consent. Then later on 
he produced medical certificates and obtained 
adjournments of the trial of the suit. The ` case 


(8) SIM LJ 317: 35 Ind. Cas, 86); A IR INT 


Mul, TI), (1916) 2M W N 221; 4 L W 472. 
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then cameon before Stone, J. Then again it 
was adjourned from time to time. Finally the case 
came up inthe special list of cases in September, 
1932. From the affidavits filed before us we are 
satisfied that the 4th defendant was continually ill 
on these days. We do not think it is likely that 
a number of medical certificates would have been 
given to him if the illness had been feigned or 
false. But atthe time whenthe case was actually 
taken up for trial, itlooks as if no formal ap- 
plication for adjournment was actually made. 
But probably the fact of the 4th defendant's 
illness was mentioned to the learned Judge. Both 
parties seem to be under the impression that it is 
only a qustion of law that is to be tried before 
the learned Judge. The learned Judge also seems 
to be under the impression that itisenough to 
try the second issue, It is clear from the fact that 
at the endof his judgment the learned Judge 
says that the 4th defendant would be entitled to 
sue to enforce his claim, he thought that all tne 
interests of justice are best served by making this 
remark in favour of the 4th defendant while on the 
one hand not adjourning the case. But we do not 
think this is a satisfactory disposal of the case. 

It was suggested before us that the 4th defend- 
ant must prove his mortgages and the learned 
Judge also seemsto be under that impression’ by 
the use ofthe sentence inthe last paragraph of 
his judgment. The plaintiff alleges that at an 
examination of the Registrar's Office it was found 
that the 4th defendant was claiming under ‘two 
mortgages executed in his favour by defendants 
Nos. Lto 3 on June 26, 1924, for Rs. 15,000 and 
on November 24, 1924, for Rs. 5,000 carrying 
interest at 12 per cent. per annum.’ And onthis 
ground he was made a perty defendant to the 
suit. The Eth issue also shows that no question 
about the genuineness of the 4th defendant's mort- 
gages was intended to be raised. The issue runs 
thus: ‘Is the mortgage in favour of the 4th de- 
fendant binding on the estate ?' In our opinion, 
therefore, there is no question of proving those 
two mortgages. The mortgage documents may be 
at once exhibited without further proof. It is 
stated before us by the junior Advocate for the 
appellant that before the case ceme on for trial 
inspection was given of the originals tothe Advys- 
cates for the respondents. It is true that only 
typed copies were actually given to the respond- 
ents as the respondent's Advocate says but we 
have no doubt that the originals were available 
for inspection; and if there are any endorsements 
of payment on the back of the documents, they 


would have been ab once made a note of by the. 


plaintiffs side. We make these remarks because 
it is nowstated that the documents were after- 
wards lost bythe 4th defendant and a complaint 
has been madeto the Police, but not with much 
effect. We accert this statement because we do 
not see any purpose in the 4th defendant sup- 
pressing documents in the conditions we have 
mentioned. But the question still remains how 
much sum is dueto him. He admits receipt of a 
large sum of Rs. 10,000 and odd on March 925 
1927, and after deducting this amoant and any 
other sum that may turn out to be paid an account 
must be taken of what is still due tohim. And 
then there is the other questicn as to how far 
his debt is binding on the estate. Only if he has 
get a subsisting interest, it would be useful for 
us to enter into the question whether the equit- 
able mortgage in favour of the plaintiff is valid. 
If no sum is dueto the dth defendant, then he 
has no locus standi for cerrying on the appeal, 
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But if he hes any sume due to him, however 
small it is, then he has a locus standi and then there 
is no purpose in asking himto prove his claim 
in another case, but the whole thing must be. 
disposed cf in this case. h 

We direct that the costs entailed by an ad- 
ditional hearing by which we mean the hearing 
fee and the fee payable to Counsel but not 
expenses incurred for summoning witnesses or 
amounts payable on documents and the like 
should be paidby the appellant in any event. 

The finding will be submitted on or before 
August 15. Ten days for objections”. 

Findings have now been returned by 
Anantakrishna Ayyer, J., to the effect that 
some of the items making up the conside- 
ration for Ex. IL are binding on the estate 
and all the items containedin Ex. III are 
also binding. He also observed as follows: 

“The 4th defendantis not an entire stranger 
who relying onthe representations made by the 
executors lent money bona fide for purposes be- 
lieved to be binding upon the estate, Here the 
áth defendant knew about the estate from 1923, 
He was assisting the lst defendant in the manage- 
ment of the estate. He was friendly with her as 
admitted by him.” | 

Tt is unnecessary to quote the rest of his 
observations, because ib is now admitted 
thatit is not altogether correct to say that 
he utilised for his own purposes the money 


borrowed by the lst defendant from the 
Nidhi of which heis the President. The 
learned Judge then referred to the 


decision in Hunoomanpersaud Pandey v. 
Babooee Munraj Koonwaree (7) and 
says that the burden is on the 4th 
defendant {o prove that the debts are 
binding on the estate. It is unnecessary 
to pursue this line “of, thought in this 
Ccurt because Mr. Venkatarama Sastri 
who appeared for the respondents conceded 
that as between the executors and the 4th 
defendant the whole of the debt may be 
taken to be binding on the estate, but 
so,far as the plaintiff and the 4th defend- 
ent were concerned, the plaintiff being a 
creditor of Venkatasubbiah Chetty but 
the 4th defendant being only a mortgagee 
frcm the executors, the 4th defendant's 
mortgages cannot ‘have precedence over 
ihe plaintiff's c'aim except to the extent 
that they are shown to be in discharge 
of claims against the deceased testator 
himself. This contention is based upon 
the fact that efter the death of the testator 
bis debts haye precedence over the legacies 
and though the txecutors have full power 
to deal with the esteje both for the purpose 
of paying off debts and for paying legacies 
and though a bona fide purchaser or mort- 
gagee from the executors may be protected, 


(DEMIA 393;18WR 8lnj2 Suth. 29; 1 Sar. 
552 (P C). 
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still the purchaser or mortgagee from the 
executors with full knowledge of all the 
facts as in this case, riz. thatthe debts 
of the deceased are not paid, can get no 
precedence over the creditors’ claims even 
by taking a mortgage from the executors: 
Greender Chunder Ghose v. Mackintosh 
(8), end Williams On Executors p. 6487 
are relied on. See also Laxmidas v. Ismail 


Gafoor (9), and Namberumal Chetty? 
ve Veeraperumall Pillai (10). I think 
these authorities support the learned 


Advocate’s contention. The mere fact that 
an executor has given a morigage gives 
no precedence to such a mortgage over 
the claims of creditors if the mortgagee 
knew the condition of the estate and knew 
that the ciaims of the creditors were not 
satisfied. In ihe present case Ex. H, the 
ealier of the 4th defendant's mortgages, 
actually refers to the cquitable mortgage 
crealed in favour of J. Rangiah Chetty 
and the transaction purports to be effected 
subject to it. But as appears from the 
earlier part of this judgment, the equitable 
morlgage now turns out to be invalid. 
It was also contended by Mr. Venkatarama 
Sastri that the mortgages themselves in 
favour of the 4th defendant are beyond 
the competence of the executors because 
under the will of Venkatasubbiah Chetty 
Ex. VU, dated January 16, 1920, the executors 
were prohibited from selling the two 
houses. Clause 10 of the will prohibits 
such a sale and directs that the rents 
shall be collected and added to the estate. 
The testator contemplates that his debts 
and legacies should be paid out of the 
income and prohibits the sale of the pro- 
perties. The mortgages Exs. Il and IIL 
empower the mortgagee to sel] the mort- 
gaged property privately without seeking 
the aid of Court. With reference to cJ.°10 
of the will and with reference to the 
particular terms of the morlgages in favour 
of the 4th defendant it is contended that 
the transactions are beyond ihe compe- 
tence of the executors. 1 ihink this con- 
tention also must be upheld. It is idle 
to draw the distinclion that the transac- 
tions are only mortgages and not sales. 
A mortgage necessarily ends in a sale if 
the money is not paid off and no mort- 
gagee will ever take a mortgage if it 
does not contain such a power. Usually 


the sale is through the aid of Court but 

(8) 4 C 897; 4 CL R193. 

(9) 28 Bom, L R 1262;99 Ind. Cas. 482; A I R 1927 
Bom. 16. 

(10) 59 M LJ 596; 128 Ind. Cas. 689; A IR 1930 
Mad, 956; 32 L W 768; (1931) M W N 294. 
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in this case dn default of payment of the 
debt, the mortgagee himself can sell the 
property. In Bennett v. Wyndham (11), 
Romilly, M. R. observed: con 

“I think the word ‘sale’ virbually includes within 
it the word ‘mortgage’ which is practically a 
sale, and which cannot be resorted to without 
giving to the mortgagee a power of getting pos- 
session of the estate if the charge is not paid off 
when required; for whether there is a power of 
sale contained in the mortgage or not, the mort- 
gagee would have the power of foreclosure which is 
incidental to a mortgage, and the effect is practically 
the same”, 

These observations show that we should 
look st ihe spirit of the transaction whe- 
iLer the mortgage ends in asale through 
the aid of a Court of Jaw cr ina private 
sale without the sid of a Court; in either 
case the sale is an incident of the mort- 
gage and js equally against the prohibi- 
tion contained jn ihe will. We, therefore, 
think thet, however mach the morlgage 
of the 4th defendant may be valid as 
between him and the executors, they are 
invalid in so far as any precedence is 
claimed over the claims of creditors such 
as the plaintiff except to the extent that 
part of the ccnsideraticn for the mort- 
gages also represents moneys due to the 
creditors of Venkatasubbiah Chetty. From 
this point of view it has become necessary 
{o examine the nature of.the consideration 
for Exs. II and UJ. It is practically conceded 
before us that Items Nos. 1, 3 and 4 of Ex. II 
ultimately represent debts due by Ven- 
katasubbiah Chetty and the mortgagee 
may be considered as subrogated to the 
position of the original creditors. But 
Items Nos. 2 and 5 are debts contracted by 
the executors. So far as Items Nos. 3 and 4 
are concerned, the recitals in ihe docu- 
*menis itself are good evidence. This is 
not a case like the case of a widow or 
a guardian execuling a document so as 
to bind a reversioner or a mint. An 
executor may make representations to a 
mortgagee end in the present case all the 
evidence that is referred to shows that 
the representations are true. We, therefore, 
think that Items Nos. 3and 4 are traced 
back to the creditors of Venkatasubbiah 
Chetty and, therefore, rank along with the 
plaintifi’s claim. But the second item is 
only in respect of a legacy end must 
yield precedence to the debts of the 
testator. Similarly the 5th item starts only 
with the executors and could not be traced | 
to the creditors of the deceased. Similarly, 
$90, the document Ey. TIT cannot be traced 

(11) (1837) 23 Beay 521; 3 Jur. (vs) 1445 WR 
410; 113 R R 247, 
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ts the creditors of the deceased. But so 
far ss Items Nos. 1, 3 and 4 are concerned, 
they rank st least equally with the plaintiff's 
claim, though so far as the plaintiff is 
concerned, the mortgage may not be binding 
on the plaintiff as a mortgage. 


There is only one other matter. A sum 
of Rs. 10,000 was paid to the 4th defend- 
ant as the result of a former suit by the 
Official Trustee; some amounts also have 
been paid to, the plaintiff. The principle 
on which these items should be adjusted 
was practically conceded before us 
(Williams cn Executors Vol. JI, p. 6487). 
In accordance with the accounts appended 
to this judgment the plaintiff will first 
be entitled to Rs. 13,132 and out of the 
balance both the parties will be entitled 
in the proportion of their debts, viz. 


Rs. a. p. 
3,304 12 9 with further interest 
-  at9 per cent. 
2,092 9 0 with further interest 
at 12 per cent, 


up to 
July 25, 1935, 


and if there is still a balance left, the 
4th defendant will be entitled to take it. 

Tt is necessary to mention one matter. 
After the whole argument wes clcsed, it 
was represented io us that there are oiher 
creditors who up to now have not taken 
any action. They are no parties to this 
suit. We do not think that we can adjourn 
this suit to enable them to be made parties 
at this stage. It is possible that the cla ie 
of some of. them are barred. So far 
the plaintiff end tke 4th defendant A 
concerned, ihe form ofthe relief we have 
given, practically takes the form of relief 
in an administration action as between 
them only and as if there are no other 
creditors. But when there are other creditors, 
our adjudication does not bind them. 
They can take separate action impleading 
these parties and get the appropriate 
relief. Onur judgment binds only the 
plaintiff and the 4th defendant. Each 
party will bear its own costs throughout. 


Rs. a. p. 


“Amount due fto for 
principal via 
Interest thereon from January 1920 to 


March 25, 1927, (87 months; 


plaintiff 
12,009 0 0 


7,830 0 0 





19,830 0 0 


Total 





Rs. a. p. 


Amount received by plaint- , 
j 0 0 0 


tee My 
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Ra. ta p. 
Interast thereon up to March 9 
5, 1927 $ . 2,256 3 3 
Tutal 7,656 3 3 
Amount due to appellant 9,130 0 0 
Interest thereon from June 26, 1924 to 
March 25,1927. (33 months) - a 3,012 9 0 
Total vw. 12,142 9 0 
Amount received by appellant on 
March 25, 1927 ... 10,050 0 0 
Amount payable to plaintiff in that 
proportion towards his total sa 16,525 0 0 
Amount to be credited towards this as 
received 7,656 3 93 
Balance payable to plaintiff in that 
proportion on March 25, 1927 ` ... 8869 0+0 
Interest on Rs, 8,869 from March 25, 
1927, to July 25, 1935 (100 ac 
at 9 per cent. per annum 5651 0 0 
Total ... 15,520 0 0 
Rs, a p 
Deduct amount received by 
plaintiff after March 25, 
1927 1,500 0 0 
Interest thereon upto date... 888 12 0 
Total . 2,388 12 
Balance payable in the first instance . 13, 132 0 4 


Balance due to appellant cn March 25, 

1927 . 2,092 9.0 
Balance due to plaintiff on March 25, 

1927 if Rs, apa has been paid that 

day 13,304 12° 9 

After paying Rs. 13,132 oak of the sale- 
proceeds to the plaintiff, the remaining 
amcunt should be divided between the 
plaintiff and 4th defendant in the prcpor- 
tion of Rs. 3,301-12-9 with interest, thereon 
al 9 per cent. per annum from March 25, 
1927, end Rs. 2,092-9-0 with interest thereon 
at 12 per cent. from March 23, 1927. If 
money is left cover afier paying the said 
amounts, the appellant will receive it to- 
wards the balance due under Exs. II and 111. 

Cornish, J—I em of the same cpinion 
and I willexpress it quile briefly. 

The document Ex. 1 is, in my opinion 
a good deal more than a mere record or 
memorandum of the deposit of title-deeds. 
On its fece it bears the description of 
“collateral security bond” which is an 
altogether inapt description of a mere 
memorandum. ‘It recites that the executant 
has pledged as collateral security title- 
deeds in respect of the promissory Note 
for Rs. 12,000 executed that day by him 
in favour of his creditor. Further it 
contains @ covenant io pay the amount 
due and to rede@m the mortgage deeds. 
The document is on stamped paper, as is 
required by the Stamp Act in the case of 
a document relating to a deposit, of title- 
deeds. And it appears thatthe execution 
of the promissory note, the deposit of 
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title-deeds amd the exccution of the docu- 
ment all took place- on the same day. 
All these circumstances, I think, bring the 
document within the test laid down 
by their Lordships in Sundafachariar v. 
Narayana Ayyar (2), where it was said : 

“Their Lordships ate of opinion that no 
such memorandum can be within the section unless 
on its face it embodies such terms and is signed 
and delivered at such time and place and in such 
circumstances as to lead legitimately to the cofi- 
Glusion thet, so far as the deposit is concerned, 
it constitutes the agreement between the parties”. 

With great respect, therefore, I beg to 
_ differ from the learned trial Judge, and 
I hold that Ex. I embodies tke contract 
between the parties. As such, it required 
registration, and is incapable of proof 
without it. While therefore, plaintiff cannot 
claim to be a mortgagee, it has to be 
seen whether the appellant's mortgage 
given to him by the executors can be set 
up by him against ihe plaintiff and other 
simple creditors of the estate. i 

It must be taken to be settled that an 
executcr has full right to mortgage as well 
as to sell the properiy of his testator: 
Earl Vane v. Rigden (12). This power is 
likewise given to an executor by s. 307 (1) 
of the Indian Successicn Act, but subject 
to the excepticn introduced by the section 
in the c.se of the executor of a Hindu 
testator when the will puts a restriction on 
the executor’s power to dispose of the 
property. I fcel no doubt thatthe mori- 
gage given by the executors to the appel- 
lant, containing as it did a power to sell, 
was a contravention of the restriction 
contained in the will egainst the sale of 
the properly. Tt follows that the mort- 
gage not having received the permit of 
the Court, as required by s. 397, was 
voidable at the instance of any other 
person interested in the property. It 
happens that an order to sell one of the 
mortgaged houses had been previously 
made by the Court for the payment of a 
prior mortgage created by the testator. 
But this sanction cannot be regarded as 
validating the subsequent mortgage created 
by the executors, because, assuming that 
the order could be treated as made under 
s. 307, the section requires that the dis- 
posal of property by the executor must 
be in the manner specified in the Court's 
order. An order to sellevould not, there- 
fore, be a sanction to a mortgage; and of 
course it would not bea sanction for the 
mortgage of the other house. It has been 
contended thet the plaintiff as an unpaid 


(12) (1870) 5 Ch. App. 663. 
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‘ereditor is not a person interested in the 


property who can avoid the morigage, 
1 think heis. A creditor has a right of 
priority of payment of his debt over the 
payment of legacies: and s. 361, Indian 
Succession Act, gives an unpaid creditor 
the right to call upon a legatee to refund 
the legacy paid to him by the executor, 
It may be observed that s. 361 embodies 
the English rule of law which will be 
found stated in Williams on Executors, 12th 
Edition, p. 937 thus :— 

“An unsatisfied creditor can compel a satisfied 
legatee to refund, whether the legacy was jaid 
voluntarily or by complusion. He has this right whe- 
ther the testator's estate at the time of his death was 
or was not sufficient to satisfy both debts and legacies; 
and the assets were handed over to the legatee by 
the personal representative in ignorance of the 
creditor's demand.” 


Such being the positicn of an unpaid 
creditor, I think he must be treated as a 
person who has an interest in the testator’s 
property for the purpcse of s. 307, Then 
it was contended that Art. 91 barred his 
claim; but this article relates to a suit 
to cancel or set aside an instrument, and 
I am clearly of opinion that it is unneces- 
sary fora creditor to take that slep to 
maintain his right against an unauthorised 
mortgage of the estate by an executor, 
All that the section means is thot such 
a mortgage will not avail to deprive the 
creditor of his right to payment of his 
debts out of the (estator’s estate. 

As regards the respective rights of the 
plaintiff and the appellant to receive pay- 
ment of the amounts due to them, they 
will be entitle] to get payment along 
with o'her unsatisied creditors in the 
same degree with valid claims in propor- 
tion to the amount of their debts. But 
1 think thet it would be just if we 
should apply the rule in administration 
suits and direct that since the appellant 
has been paid a sum of Rs. 10,000 odd 
towards his claim n> further payment be 
receivable by him from the estate until 
the plaintiff and other creditors of the 
same class have been paid proportionately. 
Of course any payment already received 
by the plaintiff must be taken into account 
and the appellant will be only entitled 
to payment of the amounts which have 
been allowed to him inthis appeal. With 
regard to the cosis of the appeal I agree 
that as both parties have to some extent 
fought a losing battle each should bear 
the costs of the eppeal. 

AD, . Order accordingly. 
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OUBH CHIEF COURT 
First Civil Appeal No. 41 of 1935 
v April 24, 1936 
Kane, CO. J. AND Nanayorry, J. 
LALTA PRASAD AND ANOTHER — 
—Drrenpants—APPELLANTS 
versus 

KEDAR NATH—PLAINTIFES AND OTARRS 

` ---DEFENDANTS—RESPONDENTS 

Jurisdiction—Partition suit—Preliminary decree 
—Appeal—Compromise petition and application for 
permission to file compromise—Jurisdiction of 
Court toentertain during pendency of appeal. 

A suit fer partiticn, in which a preliminary dec- 
res kas been passed must be deemedto be pending 
until the final decrece is passed. Consequently dur- 
ing the pendency of an appeal frcm a preliminary 
decree in a partition suit, the _ trial Court has 
jurisdiction to entertain a „petition of compromise 
of the dispute and an application for permission to 
e:mpromise filed in that Court. The appeal docs 
not oust the jurisdiction of the Court to entertain 
the application. Chellaram-Khialdas v. Seth Kimat- 
ram (1), Bhogilal Kupushankar v. Darasha Kooverjee 
(2) and Ramanathan Chetty v Alligappa Chetty (3), 
relied on. A 


F.C. A. against the order of the Sub- 
Judge, Lucknow, dated February 20, 1935. 

Mr. Radha Krishna, for the Appellants. 

Messrs. Anant Prasad Nigam and Anant 
Bihari Nigam, for the Respondents. 


Judgment.—A suit for partition savas 
pending in the Court of the Subordinate 
Judge of Lucknow and a preliminary 
decree was passedon February 20, 1935, 
directing that the plaintiff Kedar Nath 
should get a half share in the properties 
mentioned in the Lists A and B annexed 
with the plaint. The defendanis Lalta 
Prasad und Nand Kishore filed an appeal. 
During the pendency of the appeal on 
August 31, 1935, a compromise of the entire 
dispute between the parties was arrived 
at, the terms of which were thai the 
plaintiff would relinquish one anna share 
out of the eight annas share decreed to 
him under the preliminary decree, other 
matter, relating to the preparation of the 
final decree were also settled. It was also 
provided in the compromise that the ap- 
peal fled by the defendants would be 
withdrawn. ‘This compromise together with 
an application filed by Musammat Rem Kali, 
the guardian and mother of the minors, for 
permission to compromise on behalf of the 
minor defendants was filed inthe Court 
of the Subordinate Judge of Lucknow. 
This application for permission to com- 
promise was granted and the preliminary 
decree was modified in terms of the com- 
promise on August 31, 1935. On Septem- 
ber 12,1935, the plaintiff applied that his 
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7 annas share out of the sum df Rs. 8,266 
be given to him in terms of the compro- 
mise. On September 18, 1935, the Subordi- 
nate Judge passed en order directing 
that a seven annas share out of Rs. 8,266 
be given to the plaintiff. Subsequently 
Musammat Ram Kali, the mother and guard- 
ian of defendants Nos. 2 and 3, also ap- 
Plicud forthe 6 annas share of the minors 
out of Rs. 8,266 due tothem, and on 
October 18, 1935, the Subordinate Judge 
of Lucknow granted the application of 
Musammat Ram Kali and gave her the 
amount claimed by heron behalf of her 
minor sons. On the same date defendant 
No. 1 Thakur Prasad also wilhdrew the 
amount of money dueto him. Musammat 
Ram Kali had upto then taken no steps to 
prosecute First Civil Appeal No. 41 of 
1935 filed by her and it wasup for dis- 
missal for want of prosecution on October 
17, 1935. For want oftime the hearing 
of the case was adjourned to November 
22, 1935. No Counsel appeared on that 
date but Musammat Ram Kali appeared in 
person end asked for time, Then on 
January 16, 1936, Civil Miscellaneous Ap- 
plication No. 62 of 1936, was filed on be- 
half of the minor appellants praying that 
the petition of compromise and the ap- 
plication for leave to compromise dated 
August 31, 1935, be sent for from the 
Court of the Subordinate Judge of Luck- 
now and the question whether the said 
compromise was valid and binding upon 
the parties be decided by this Court. On 
February 7, 1936, a counter application 
No. 128 of 1935, was filed on behalf of the 
plaintiff-respondent. Both these applications 
were heardon March 18, 1936, and it was 
*ordered that dhe petition of compromise 
and the application for leave to compro- 
misè dated August 31, 1935, be sent for 
from the Court of the Subordinate Judge 
of Lucknow. 


We have heard the learned Counsel of 
both parties, and in our opinion, the 
petition of compromise and ihe application 
for leave to compromise filed before the 
Subordinate Judge are valid and binding 
upon the parties. It is conceded by the 
learned Counsel for the minor appellants 
that the partilionssuit is still pending in 
the Court of the Subordinate Judge of 
Lucknow, asno final decree has yet been 
passed in it. It wes held by a Bench of 
two learned Judges of the Court of the 
Judicial Commissioner of Sind reported in 
Chellaram Khialdas v. Seth Kimatram, 
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52 Ind. Cas. 899 (1) that where in a suit 
for dissqlution of ‘partnership a prelimi- 
nary decree was passed the fact that an 
appeal had been preferred from that dec- 
ree did not operate as a stay of proceed- 
ings under that decree, except in so far as 
the Appellate Court may have passed an 
order to that effect, nor did such an ap- 
peal necessarily oust the jurisdiction of the 
Court to entertain an application to have 
a compromise between the pariies record- 
ed under O. XXII, 1.3 of the Code of 
Civil Procedure, and that a decree passed in 
accordance therewith was binding upon the 
parties. In Bhogilal ‘Kupushankar v. 
Darasha Kooverjee, A. I. R. 1923 Bem. 303 
(2), it was held that the trial Court had 
jurisdiction during the pendency ofan ap- 
peal to entertain the application of a re- 
presentative of the deceased party to be 
joined in the suit. In Ramanathan Chetty 
v. Alligappa Chetty, I. L. R. 53 Mad. 378 
(3) it washeld that a suit for dissolution 
ofa partnership in which a preliminary 
decree had been passed must be deemed 
to be pending uniil the final 
decree had been passed. It is, therefore, 
clear that the Subordinate Judge had 
jurisdiction to entertain the petition of 
compromise and the application for per- 
mission tocompromise tiled in his Court. 

We have -examined the terms of the 
compromise and we are clearly of opinion 
that they are beneficial to the minors. 
Moreover, the parties hare acted upon the 
conipromise and have withdrawn the monies 
to which they were entitled under the 
terms of the compromise. 

For the reasons given above we dismiss 
Civil Miscellaneous Application No. 62 of 
1936 and allow Application No. 128 of 1936 
and as by the terms of the compromise the 
. appellants Lalta Presad and Nand Kishore 

had agreed to get their appeal dismissed, 
we dismiss First Civil Appeal No. 41 of 


1935. We make no order asto costs in 
this Gouri. 
N. Appeal dismissed. 


RO, 52 Ind. Oas. 899; A I R1919 Sind 64; 13SLR 
(2) A I R1922 Bom. 303; 75 Ind. Cas. 743; 25 Bom. 
L R 308 


(3) 53 M 378; 131 Ind, Cas. 160; AIR 1920 Mad. 
TA 59 M L J 102; 32 L W 328; Ind. Rul. (1931) Mad. 
496, 
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MADRAS HIGH COURT 
Civil Revision Petition No. 319 of 
1935 
January 23, 1936 

CORNISH, J. 

Nanakkat Tekkapcedikayil Kooleri 
Naduvile Purayil ADULLA AND OTHERS—- 
PLAINTIFFS—PETITIONERS 
versus 
SUBRAMANAYAN PATTAR AND OTHERS 
—DETENDANTS—RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 (iv) A, Seh. II, 
Art. 17, A — Compromise decree against Malabar 
tarwad—Suit byminor members to declare decree null 
and void—Proper court-fee—Difference between suit 
to cansel decree and suit for mere declaration that 
decree is void—Minor—Representation by guardian 
with adverse interest —Valizity of decree, 

Where a razinama decree was passed against the 
members of a Malabar tarwad and the plaintifis 
who were at the time of the decree minor members 
represented by the defendants sued fora declara- 
tion that the decree may be declared null and 
void: 

Held, that the suit was not governed by 3, 7 
(iv) A of the Court Fees Act, but by Ari, 17-A. 

Ifa party to a decree sues to set aside or cancel 
the decree s. 7 (iv) A governs the court-fee but if 
the party suing was not a party to the decree which 
he seeks to have declared not binding on him, the 
appropriate provision of the Court Fees Act is 
Art. 17-A. 

A minor represented in a suit by a guardian 
whose interest is adverse to that of the minor ig 
not legally represented at all. 

The principle to be followed in determining the 
proper court-fee is that the substance of the relief 
claimed and not the formal language of the plaint 
must be looked at. Secretary of State v. Lekhamma 
(1), Venkatasiva Rao v, Venkatanarasimha Satya- 
narayanamurty (2) and Sellapp2 Goundan v. Masa 
Noicken (3), referred to. 


C. R. P. under s.115 of Act V of 1908, 
praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of South Kanara, dated February 8, 1935, 
in O. S. No. 86 of 1931. 


Mr. P. Govinda Menon, for the Appellant. 
Mr. C. S. Krishnamoorthy Atyar, for the 
Respondents. 


dudgment.--This revision petition raises 
the question whether court-fee on a 
plaintis governed by Art. 17-A of Sch, 
if or by s. 7-IV-A of the Court Fees Act. 
The plaintiffs paid court-fee in accordance 


with Art. 17-A; the lower Court has held’ 


that the fee must be paid in accordance 
with s. 7-IV-A which means an additional 
sum of Rs. 300 odd. Now the principle 
to be followed in determining the ques- 
tion of proper court-fee is that the sub- 
stance of the relief* claimed and not the 
form and language of the plaint must he 
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looked at: Secretary of State y. Lakhanna 
(1). In the case before me the relief 
asked for is that a razinamah decree 
passed against members of a tarwad, of 
which the present plaintiffs and defendants 
were members—the plaintifis then being 
minors represented by defendants—may 
be declared null and void. The word 
declaration in Art. 17-A has a different 
meaning from’ cancellation in s. 7-IV-A as 
has been pointed out by Anantakrishna 
Ayyar, J.in Venkatasiva Rao v. Venkata- 
narasimha Satyanarayanamurty (2). That 
learned Judge there said: 

“A decree will have full force and binding effect 
between parties to it untilit is set aside by the 
persons who were parties to it; but persóns who 
were not parties to it can only sue for a decla- 
ration in respect of their rights in relation to the 
decree,” 

Therefore, if a party to a decree sues 
to set aside or cancela decrees. 7 IV-A 
governs the court-fees but if tke party 
suing wasnot a party to the decree which 
he . seeks to have declared not binding on 
him, the appropriate provision of the Court 
Fees Act is Art. 17-A. The whole question 
in the present case is whether the plaintiffs 
were properly represented by the defend- 
ants—guardians in a suit which terminated 
the razinamah decree; ihat isto say, whe- 
ther the interesis of the guardians were 
adverse to the interesis of ithe minors 
whom they represented, so that the minors 
could not be deemed to be parties to that 
decree. For, it has been held that a 
minor represented in a suit by a guardian 
whose interest is adverse to that of the 
minor is not legally represented at all 
Sellappa Goundan v. Masa WNaicken (3) 
Now I think that prima facie the prayer in 
the plaint for a decleration is based on 
allegations which directly put this ques- 
tion of adverseness of interest in issue. 
But that is a question of fact which 
must be determined on the evidence given 
in the suit. It cannot be decided at this 
stage. And this leads me to the conclusion 
that the declaration is asked for on the foot- 
ing thatthe plaintiffs were not parties to 
the razinamah decree which they pray to 
be declared a nullity so far as they are 
concerned. In my opinion, therefore, they 
were entitled to pay court-fee under 

d) 64 ML J 24; 141 Ind, Cas, 89; Ind. Rul. (1933) 
Mad. 67; (1933) M W N lig; A I R 1933 Mad. 430; 37 
L W 806. 

(2) 56 M 212; 139 Ind. Cas. 317: 36 L W 225; Ind. 
Rul. (1932) Mad. 613; (1932) M W N 992; AIR 1932 
Mad. 605; 63 ML J 7€4. 

(3) 17M 79:76 Ind. Cas, 1018; (1923) M W N 775; 


“45 M LJ 675; 18 L W 838; 33 M LT 126; AI R 1924 


Mad. 297. 
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Art, 17-A. The Revision Petition is allowed, 
but the costs will abide the result of the 


A. Petition allowed, 


ee 


| OUDH CHIEF COURT . 
Miscellaneous Civil Appeal No. 35 of 1936 
. May 1, 1936 

Kine, C. J. AND NANAVUTTY, J. 
Raja Bahadur BISHWA NATH 
SARAN SINGH -—APPRLLANT 
versus Ea Ws 
BISHAMBHAR NATH SRIVASTAV 
AND OTHERS—RESPONDENTS 
Receiver—Trusts Act (II of 1882), s. 34—Order 
under, if appealable—Civil Procedure Code (Act V of 
1908), O. XL, r. 1 (a), 0. XLTIT, r. 1 (8)—No application 
under r. 1 (a)—Order appointing Receiver passed under 
r.1(a)\—A ppezal, if lies against order—Trust—Founder 
taking possession of trust property in contravention 
of terms of deed—Co-trustees affected—Appointment 
of Receiver, propriety of—Proof of embezzlement, if 
necessary—Discretion in appointment. 


No appeal lies against an order passe! under s. 84 ` 


of the Trusts Act. 

The language of O., XL, r. 1, Civil Procedure 
Code shows that it is not necassary for the Court 
to act upon an application made for the appoint- 
ment of a Receiver. ‘The Court can appoint a 
Receiver whenever it appears tọ the Corri to be 
just and convenient. Even if n> application under 
O. XL, r. 1 (a) is made, when the order for ap- 
pointment of ftecziver is passed under O. XL, r.i 
(a), the order is appealable under O. XLII, r. 1 (s). 

Where the appellant illegally tock possession of 
the trust property in direct contravention cf the 


tarms of the trust deed which he himself execut- ' 


ed and filed a suit for removal of the trrsteeg 
but had anticipated the result of the suit by ousting 
the trustees before filing the suit and the cv-trustees 
being deprived of possession of the trust property 
were unable to discharge their duties as trustees: 


Held, that the co-trustees could not reasonably 


divest themselves of their responsibility even if it 
were legally open to them to do so, and hence it 
was just and convenient that a Receiver should be 
appointed in the case. Such action will be 
for ethe benefit of the beneficiaries and will not 
cause any loss to any of the parties concern- 
ed. 

It is not necessary for the appointment of a 


Receiver that proof should be forthcoming of any | 


emb2zzlement or mismanagement. The appointment 
of a Receiver is a matter of diecretion.- 


Mis. C. A. against the order of Mr. Justice 
Thomas, dated April 14, 1936. 


. Messrs. J. Jackion, Satya Nand Roy and 
Aziz Uddin, for the Appellant. 

Mr. Bhagwati Nath Srivastava, for the 
Respondent Trustees. 


Judgment.—This fs an appeal against 
an order dated April 14, 1936, made by a 


learned Singie Judge of this Court-appoint- - 


ing a Receiver of the trust property of the ` 


Tiloi Estate. 
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The appeal is on behalf of the Raja Baha- 

. dur the plaintiff inthe suit. A preliminary 
objection has been mede by the trustees 
who are the opposite party to thé effect that 
no appeal lies egainst this order. The 
trustees made an applicatieon to the learned 
Single Judge under s. 34 of the Indian 
Trusts Act stating that the Raja had taken 
forcible pcssession of the trust property 
in contravention of the terms of the trust 
deed and that they were, therefore, unable 
to carry out their duties as trustees and they 
prayed for advice and direction. The learned 
Single Judge after hearing the parties 
came to the conclusion that it would be just 
and convenient to appoint a Receiver of the 
trust property and accordingly appointed 
the Deputy Commissioner of Rae Bareli 
under O. XL, r.l («) of the Code of Civil 
Procedure as a Receiver. of the entire 
property. 
. It may be ernceded that no <ppeal lies 
against an order passed under s. 34 of the 
Indian Trusis Act but the order for the 
appointment of a Receiver was passed by 
the learned Singe Judge under O. XL, 
r. 1 (a), Civil Prozedure Code, as he himself 
wientioned in his order. It has been cb- 
jected that no application had been made 
under O. XL, r. 1 (a) for the appointment of 
a Receiver and therefore no appeal lies 
against the order. We think there is no 
force in this contention because the langu- 
age of O. XL, r. 1 shows that it is not 
necessary for the Court to act upon an 
application made for the appointment of a 
Receiver, The Court can appoint a Receiver 
whenever it appears to the Court to be just 
and convenient. We-think that it is clear 
that the order must be deemed to have 
been. passed under O. XL, r. 1 (a), as the 
learned Single Judge himself states, and 
therefore the order is appealable under 
O. XLII, r. I (s). 

Ithas also been.urged that the present 
appeal is infructuous because the order is 
for the appointment of the Deputy Com- 
missioner of Rae Bareli as a Receiver 
whereas the said Deputy Commissioner has 
announced that it is not open to him to 
accept the appointment and, therefore, by 
a subsequent order dated April 30, 1936, the 
learned Single Judge has, athe suggestion 
of Mr. 5. Roy and with the consent of Messrs. 


John Jackson and others, mcdified his 
previous order and hes eppointed Mr. 
E. Walford, Berrister-et-Law as 
Receiver. 


‘Ibis contended for the opposite party 
that the appointment of Mr. Walford was 
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made with the consent of both parties cnd 
therefore itis not open to the «ppellant to 
appeal against the order as it now stands. 
We think ihis contention is due to seme 
misapprehension. lt is true thet the Counsel 
for both parties ccnsented to the appoint- 
ment of Mr. Walford as Receiver, if a Re- 
ceiver was to be appointed. The Counsel 
for the appellant did not concede that the 
order of the learned Single Judge of April 
14, 1936, was correct in so far asit ordered 
the appointment of 8 Receiver. We must 
take it, therefore, that the only guestion for 
consideration in this appeal is whether the 
learned Single Judge was justified in 
ordering the eppointment of a Receiver. 
If that question is answered in the affirma- 
tive, then the parties are agreed 
that Mr. Walford should be appointed as 
the Receiver. 

Jt is srgued on behalf of the appellant 
that the Raja of Tiloi was forced to take 
possession of the trust property on May 
4, 1935, because of certain acts of mis- 
feasance committed by the co-trusiees. It 
is urged that tLe co-trustees transferred tle 
possessien of a large porticn of the truss 
preperiy to certain creditors under unsufiue- 
tuary morigages ind that such ection wis 
highly prejudicial to tLe interests of the 
estate. Whether the action of the co- 


trustees was or wes not justified is not a 


question for our consideration in this ep- 
peal. Those questions will no doubt come 
up for determinaticn in the suit itself. It 
is sufficient to say that the Raja of Tiloi 
admittedly took possession of the trust prc- 
perty in direct contravention of the terms 
of the trust deed which he himself execut- 
ed. Itis perfectly clear that his act was 
entirely illegal. He has filed his suit for re» 
moval of the trustees but has anticipated 
the result of the suit by ousting the trus- 
tees before filing the suit. It is quite 
clear that the co-trustees being deprived 
of possession of the trust property are 
unable to discharge their duties as trustees. 
Reference has been made to ss. 26, 27, 47 
and 48 of the Indian Trusts Act for show- 
ing that the co-trustees are bound to 
discharge their duties and to protect the 
interests of the beneficiaries and it is not 
open to them to delegate their functicns to 
cne co-trustce (suchis the Raja unless the 
beneficiaries ccnsent. In the present cite 
some attempt sccma to Lave becn made to 
obtain the ecnsent cf the beneficiaries but 
the attempt proved ftnsuccessful. Under 
s. 48 itisnct open to the Reja as cne of 
ihe co-trusices to act singly. Such a coursg 
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‘jg also in direct contravention of the 
terms of cl. 10 of the trust deel itself. 

It has been urged on the Raja’s behalf 
that it hus not been shown that he commit- 
ted any misappropriation of the property or 
that heis mismanaging the property in 
any way. He even claims credit for hav- 
ing paid large sums of arrears as Govern- 
ment Revenue. In shori, he claims to be 
an admirable manager of the estate in 
whom his co-trustees can place full con- 
fidence. Wedo not think that the co- 
trustees can reasonably divest themselves 
of their responsibility even if it were legal- 
ly open tothemto doso. The Raja, when 
proprietor of tke estate, has certainly 
managed to incur debts of very large 
amounts and we do not think that the 
trustees can be reasonably expected to 
place full confidence in the Raja and to 
stand aside and take no action to discharge 
their own duties. They may incur heavy 
liabilities if it be found that the Raja has 
committed or will commit in future any 
acts of misfeasance to the detriment of the 
beneficiaries. 

It is not necessary for the appointment 
of a Receiver that proof should be forth- 
coming of any embezzlement or mismanage- 
ment on the part of the Raja. We think 
that it is certainly just and convenient 
that a Receiver should be appointed in the 
present case. Such aclion will be for the 
benefit of the beneficiaries and will not 
cause any loss. to any of the parties concern- 
ed. The appointment of a Receiver is, 
after all, a matter of discretion and we see 
no reason whatever to interfere with the 
discretion exercised by the learned Single 
Judge. We uphold his order for the appoint- 
ment of a Receiver of entire trust properly 
including the properties in the possession 
of the four creditor mortgagees. 

We, therefore, dismiss the appeal with 
costs. 

N. Appeal dismissed. 
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Codicil— Held on interpretation that interest created 
by bequest was contingent and not a vested remainder, 
and hence not attachable. 

The pertinent clause of a codicil was cl. &which said. 
“The income from this three-sixteenths shall as long 
as A and W his wife, are both alive, be divided two- 
thirds to the wife and one-third to the husband. If one 
of them dies, his or her share of the income shall 
belong to the four children, or the survivor of them, 
in equal proportions, and when the remaining parent 
dies, the capital and income shall belong to the 


Children then living in equal preportions.” The testa- 


tor was dead. Both A and W were alive. Tho 
question arose wnether C one of the four children 
referred to in the above clause received merely a 
contingent interest in the legacies within s. €0 (m), 
Civil Procedure Code: 

Held, that the bequest in favour of C was con- 
tingent within the meaning of s. 60 (m), Civil Pro- 
cedure Code, and not a vested remainder and was 
not liable to attachment and sale, Mo Yait v. 
Official Assignee (1), In re Clarke Coombe v. Carter 
(2), Beebee Tokai Sherob v. Davod Mullick Fureedoon 
Beglar (14) and Syud Tuffazal Hoosein Khan v. 
Raghunath Prasad (5), referred to. Umes Chandra 
Sarkar v. Zahur Fatima (6), distinguished, 

Mr. Dingumal Narainsingh, for the Appel- 
lant. 

Mr. Dipchand Chandumal, for the Respon- 
dent. 

Judgment.—This short question which 
we are asked to answer in this 
appeal is whether the legacies bequeathed 
to the defendant-respondent under the 
codicil of his uncle are a mere contingency 
within the meaning of s. 60, cl. (m), Civil 
Procedure Code and, therefore, not liable to 
attachment and sale. The pertinent clause 
of the codicil is as under : 

“Olause 5. The income from this three-sixteenths 
shall as along as ©. S. Anderson and Winfred, his 
wife, are both alive, be divided two-thirds to the 
wife and one-third tothe husband. If one cf them 
dies, hisor her share of the income -shall belong to 
the four children, or the survivor of them, in equal 
proportions, and when the remaining parent dies, 
the capital and income shall belong to ths children 
then living in equal proportions.” ; 

The testator is dead. O. 8. Anderson an 
Winfred referred to above are the parents 
of the defendant. Both cf them are alive. 
The defendant is one of the four children 
referred to in the above clause and is 
entitled to a certain share in the income of 
the estate of the testator on the demise of 
one of his parenis and he is also entitled 
to a certain share in the corpus on the 
demise of both parents, provided he 
survives one or both parents as the case 
may be, the quantum of his share in each 
case depending on ihe number of his 
brothers living” at the time when each of 
these events happeps. Now there can be 
no doubt that the bequest in favour of the 
defendant (both of the income on the 
death of only one of his parents and of the 
corpus on the death of both of his parents) 
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is what is known in law as a contingent 
interest: See Illus. iti to s. 120, Succes- 
sion Act, and Ma Yait v. Official Assignee 
(1), and this interest may be transferred by 
the defendant himself if he so wishes even 
before it is vested in him on the happening 
of the event on which it is contingent. In 
the above-cited case their Lordships have 
said: , 

“It (i. e., a contingent interest) is something quite 
different from a mere possibility of a like nature of 
an heir-apparent succeeding to the estate or the 
chance of a relation obtaining a legacy, and also 
something quite different fem a mere right to 
sue. It is awell uscortained form of property; it 
certainly has been transferred in this country for 
generations in respect of whichit is quite possible 
to raise money and to dispose ofitin any way the 
beneficiary chooses.” N 

In view of these observations one would 
have thought that if it is competent for a 
legatee to transfer his contingent interest 
before such interest vests in him en the 
happening of the specified event, it should 
“also be competent for a Court of law to 

“attach such interest and tc order its sale for 
payment of his debts. But unfortunately 
s. 6 (a), Transfer of Property Act, and s. 60, 
el. (m), Civil Procedure Code, are differently 
worded and perhaps for very good reasons. 

In England although as assignment 
cannot at law pass future property, it may 
be made effectual against future property 
on the ground that a Court of Equity will in 
a suitable case enforce it es a contract: 
Per Cotton, L. J., in In re Clarke Coombe v. 
Carter (2) at p. 351*. To the same effect are 
the observations of Lord Macneghten in 
Tatlby v. Official Receiver (3) at page 5437 
where it is said: . 

“It has long been settled that future property, 
possibilities and expectancies are assignable in 
equity for value. The mode or form of assignment 
is absolutely immaterial provided the intention of the 
parties is clear. To effectuate the intention an 
assignment for value, in terms present and im- 
mediate, has always been regarded in equity aba 
contract binding on the conscience of the ussignor 
and so binding the subject-matter of the contract 
when it comes into existence, ifitisof such a natura 


and so described as to be capable of being as- 
certained and identified.” 


No such rule of equity can be invoked in 
the case of an attachment and forced sale 
held by the Court. And this fact probably 
accounts for the difference in the language 
used by the legislature in s. 6 (a), Transfer 

(1) 32 Bom. L R 124; 121 Ind. Cas. 225; AI R 1930 
P O17; 8 R 8; 571 A 10; Ind. Ru} (1930) P C 33; (1930) 
ALJ119, 3LL W 196; 34 O W N 173,58 M Ld 
€3; 51 O LJ 112; (1930) MY N 118(P. G). 

(2) (1887) 36 Ch. D 348; $6 L d Ch. 981; 36 WR 
293; 57 L T 823. 

(3) (1888) 13 A C 523; 37 W R 513; 60 L T 162. 

*Page of (1887) 36 Ch. D.—[Fd] 

{Page of (1888) 13 A. O.—[#d,] 
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of Property Act, which deals with transfers 
made by pasties of their own free will, and 
s. 60, cl. (m), Civil Procedure Code, which 
deals with a forecd sale. It appears that 
from the earliest times forced sales of 
interesis in properties which are not vested 
in the debtors or which are indefinite have 
not been ccuntenanced. In Bzebee Tokai 
Sherob v. Davod Mullick Iureedoon Beglar 
(4), the Privy Council refused to recognise a 
Court sale held under the rules of the 
Supreme Court of the life interest of a 
debtor in the residue of the property of the 
testator, fler payment cf all the charges 
upon it. At page 90* their Lordships have 
paid: 

“Indeed, the grossest injustice would bo done if 
the transaction, as it has taken place here, could 
stand, For what is the effect of it? The effect of it 
is merely this: that there being some uncertain 


rights in some uncertain property in the 
piovince or city of Dacca, at a distance 
from Jalcutta, it being uncertain whether 


the property is worth Rs. 1,00,000 or whether the 
interest of the debtor is worth anything that 
property is put up fur sile (that is, the right and 
interest of the debtor in that property is put up 
for sale) in Calcutta, and I think it appears here t9 
have been bought for mere nominal sums, it being 
utterly impossible that there could be any satis. 
factory means of determiuing the value or procuring 
a fair price by the competition of purchasers 
acquainted with the value or capable even of as- 
certaining the value of the property. But beyond 
that the effect of it is this: that for theso nominal 
considerations the purchaser is to obtain the whole 
of this property, although, supposing all these aeedg 
to ke valid, against creditors of Avietie, the very 
utmost that ever could have been demanded 
against this lady cut of this pruperty by this suit 
would have been theamcunt of the debt originally 
due from Avietie, and properly recoverable against 
his assets.” . a 

Section 205, Civil Procedure Code, of 
1859, corresponds to cl]. (1), s. 266 of the 
Code of 1871 and tos. 60 (1) of the present 
Code, except that the words ‘or over which, 
or the property of which he has a disposing 
power which he may exercise for his own 
benefit, were not there and the expression 
‘defendant’ appeared in that section for the 
expression “judgment-debtor” which wag 
substituted for it inthe subsequent Acis. 
In Syud Tujfazal Hooscin Khan y, 
Raghunath Prasad (5), it was held that 
under s. 205 of the Code of 1859 the sums 
to be atiached must not be inchoate but 
existing and definite, and although liqui- 
dated demands in their nature definite and 
certain though sublite und unproved may 
be seized, a mere expeclancy or a mero 


iin W R 87, GMIA 510; 1 Suther 259; 1 Sar 477 

(5) 14 MI A 40; 7 BL B,186;2 Suther, 
656 (P. C.). i 
“#Page of 4 W, R—[Hd] 


434; 2 Sar, 
Bo oe nn 
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‘tight of suit cannot be attached: the attach- 
ment must operate at the time of attack- 
zone and not be anticipatory so es to 

asten on seme future state of property in 
Which the suit may result. In that case the 
attachment and sale of the right, title and 
Interest of th tor i mol i 
h ‘OL the debtor in the emount, ifany 
ue to the debtor on a settlement of accounts 
which was pending arbitration, was held 
not to be vested. Now it goes without say- 
ing that some of the inchcate claims referred 
to in the above dictum, including that 
which was the subject-matter of that suit, 
could be transferred by private treaty, and 
vet they were held not liable to attachment. 
At pages 196 and 197* their Lordships have 
said: ; 
ne the present case the attachment as it has been 
o served, is not of the antecedent share in the 
undivided assets.. Itis ofa claim under a future 
„award, as to which it is wholly uncertain until the 
en be made, to whatthe debtor will he entitled. 
Ae uncertainty at the time of the attachment and 
‘sale was not limited to a mere- question of quantum; 
dt was wholly uncertain, as Sir George Couper has 
correctly explained in his judgment, in what the 
arbitration might terminate. Their Lordships think 
‘that this very case aifords a clear proof of the wisdom 
of that „Construction which ths judgment unde: 
appeal „has put upon the words of this Act. The 
.vourts have power to secure at once the rights of 
creditors and those of debtors by a judicious 
‘application of the powers of the Act; but their 
‘Lordships feel that itwould bea cruel, wrong and 
injustice if, under colour cf an-‘execution, a -thing 
described as a‘claim remanded by the Lords of the 
Privy Council for the settlement of accounts and 
.Teferred to arbitrators’ could ba 
-8ale; a thing utterly incapable of 
„valued, as vague and uncertain and unmeaning, a 
description as if ib had been ‘all the. claims of 
Ramnath against all his. debtors.’ It is obvious, 
“moreover, what a door for fraud would be opened, if, 
pending a refetence, the award of the arbitrators 
could be put up for sale.” 
:. Both these Privy Council cases clearly 
‘Indicate the mischief which was intended 
‘to be checked by preventing attachment of 
“Certain indefinite rights although such 
rights were assignable by acis of parties. 
‘Ins. 266 of the Act of 1871 the legislature 
“made the corresponding provisions of 8.205 
-òf the old Code more precise by not only 
amending cl. (1) of the section in the 
‘manner referred to above, but by adding a 
‘proviso specifying the particulars which, 
though falling within the definition `of 
_ Property of the debtor, were not liable to 
_altachment or ‘sale. A contingent ‘interest 
‘is specifically mentioned “as one of the 
particulars nct liable ‘toettachment. An 
attempt was made by the learned Advocate 
‘to distinguish between ‘a mere ‘contingent 
- interest’ and ‘a contingent interest.’ But 
a EEN Th AN Naah ba BA Ka aa anah 


“Page of 7 B, L, R.—[Ed.] 


put up to judicial 
being- estimated or 
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that is a distinclion without a difference 
unless it is thereby intended to refer to the 
altachment of a contingent interest which 
has become vested at the date of attach- 
ment or has otherwise ceased to be a contin- 
gent interest and is, therefore, something 
more than a coniingent interest pure and 
simpie. l 
“ The Transfer of Property. Aci is a later 
Act, and we find that the legislature hes 
designedly used different phraseology in 
s. 6 (a) so as not to extend it to all ‘kinds of 
property which are exempi from attack- 
ment under s. 266, cl. (k) and to limitils 
scope to two possibilities of acquiring 
property in the. furture specifically mention- 
ed therein and other possibilities of a like 
nature. The Civil Procedure Code of 1871 
was substituted by the Code of 1832 and 
that Code was in its turn substituted by 
the present Code. Although certain allera- 
tions and additions have been mane inthe 
corresponding sections, end with whieh 
we are not concerned at present, the words 
of cl. (k) of the Code of 1871 have been 
repeated in the subsequent Codes. Our 
‘attention hes ‘been invited to the c.se: in 
Umes Chandra Sircar v. Zahur Fatima (6), 
That case was a-case of a vesied remainder 
gifted bythe settlor to his two sons who 
were then in existence, which was liabie -to 
be divested if the gettlor’s wife Amma 
Begum bore him a son, and their Lordships 
have said: i 

“That interest given tothe two sons appears to 
“their Lordships not to fall within the description of 


“an expectancy of a merely contingent or possible 
right or interest,” nE 


Tn that case, had one of the two sons died, 
his interest would not have lapsed but 
would have devolved upon his own heirs. 
-Had the beques:s, in the present case, 
been in favour of all the four children 
.and notin favour of the survivors of them, 
it would have been another matter. But the 
_ bequests are tothe survivors. The bequests 
are, therefore, not vested remainders, but 
; are contingent, and do not vest in the 
survivors until the death of the parents 
and do not devolve upon the heirs of a, 
_ child.or children who die during the life- 
time of the parents. We think, therefore, 
that the contingent interes's of the defend- 
ent in the legagies referred to above, both 
-oftke income andof the corpus, cannot be 
altached under the law as at present in 
` force. We would cctordingly dismiss this 
app2al.Avith costs, ` 28 
: Appeal dismissed, 


D. : 
(6) 18 C 164; 17 I A-201; 5 Sar 507 (P.O)... - 
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: MADRAS HIGH COURT 

Second Civil Appeal No. 1304 of 1931 
.» November 28, 1935 
. Panprane Row, J: . 
= ‘y, R. M. A. R. RAMANATHAN 
i OHETTIAR—DEFENDANT 
; —APPELLANT 
Versus 
. Rao Sahib A. S. ALAGANAN 
: CHETTIAR. AND OTHERS—PLAINTIFFS ° 
— RESPONDENTS 

Civil Proedüre Code (Act V of 1908), s. 73, 0. XXI, 
r. 12—Permission to set off purchase money against 
decree debt, whether affects valid claims to rateable 
distribution—Application made before amount to be 
deposited for other creditors is determined — Right 
to rateable distribution~‘Realisation of assets,’ date 

of—Execution petition formally dismissed on giving 
time to judgment-debtor—Right to rateable distri- 
bution. 

Permission to set off granted to a decree-holder 
under O. XXI, r. .72, Oivil Procedure Code, oan 
only be subject to the right of other decree-holders 
to rateable distribution given by s. 73. 

The rule according to which in an ordinary case 
where no question of rateable distribution can arise 
and a set off has been: allowed the date of the sale 
is to be regarded as the date on which the assets 
are realised, cannot apply to a case where there is 
a.valid claim torateable distribution. Ina case 
like this the assets cannot be deemed to have been 
realised by the Court until the amount for which 
set off could be allowed is determinéd and the 
balance is actually deposited in Court by the decree- 
holder. An application for execution made before 
the balance amount isso deposited must be deemed 
to have been made-before assets are realised by 
the Court for the purposes of s. 73. : 

“Where time is given to a judgment-debtor and 
an application for execution. is formally dismissed 
on this ground, the.giving of time merely postpones 
the issue of process against a judgment-debtor. 
The order does not in. any way destroy or suspend 
the right of the decree-holder to apply for execu- 
tion. It does not validly or legally dispose off the 
execution petition which, must be deemed to be 
pending for’ the purposes of s. 73, Civil Pro- 
cedure Oode. 

TS. C.A. against the decree- of the District 
Court of Madura in Appeal Suit No. 280 
of 1929, preferred against the decree “of 
the. Court ` of the Subordinate Judge, 
Madura, in Original Suit No. 135 of 1927. 

Mr. K. 8. Ramabhadra Aiyar, for the 
Appellant. 

Mr.T. P. Gopalakrishna Aiyar, for the 
Respondents. 

, dudgment.—This is an appeal from the 
decree of the District Judge of Madura, 
dated December 30, 1930, confirming with a 
slight modification the decree of the First 
Additional Subordinate ME of Madura, 
dated September 9, 1929, in O. S. No. 135 
of 1927, a suit for refund of ee drawn 
from Court by the Ist defendantin the 
suit by” .way of rateable’ distribution. 
The lst defendant had ‘obtained two dec- 
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rees, whereas the plaintif had obtained 
ore deeree against one and the same-judg- 
ment-debtors. The plaintiff's deeree was 
in O.S. No. 1 of 1922 and the Ist defen- 

ant’s decrees were in O. S. Nos. 12 and 67 ' 
of 1924. The lst defendant is the appel- 
lant in this scond appeal. He applied to 
execute the decree in O.S. No. 12 -ot 
1924 in E. P. No. 102 of 192L on Sepiember 
l, 1924. It wae returned and ister on 
re-presented on October 10, 1924. There 
had been an application by the defend- 
ants Nos. 2to4, who were the judgment- 
debtors, for stay of execution proceedings 
and that was dismissed om October 3, 
1924. Tnereupon there was an order for 
arrest and it would appear thatthe 2nd 
defendant was actually arrested and 
brought to Court in custody on October 
25, 1924. He was, however, rele wed and 
at his request, given six montis’ time on 
furnishing security for paying tne decree 
debt. That’ order was passed on Decem- 
ber 19, 1924, and the order also contained 
. the following words: “Petition is dismissed”. 

In the meantime there had been an ap- 
plication by the plaintiff for the execution 
of his’decree and certain property be- 
longing to the judgment-debtcrs was 
brought to sale. Permission to bid was 
granted on November 24, 1924, and it is 
stated that permission to ‘set-off was also 
allowed though when it was allowed and 
by what order is not very clear. In view 
of the fact that at the time when permis- 
sion to bid was granted, namely, on 
November 24, 1924, there wasthe execu- 
tion application by the other decree-holder, 
namely, the appellant, pending in the same 
Court, it is, to say the least, exiremely un- 
likely that the Court would have granted 


* permission to set-off for no set off is grant- 


ed when there are rival decree-holders pro- 
ceeding simultaneously against the same 
judgment-debtor in execution. In any 
case, any set-off granted could only be 
subject to the provisions of s. 73 of the 
Civil Procedure Code, as is declared by 
©. XXIL r. 72. In other words, any set- 
off granted of which decree-holder might 
take advantage can be ouly subject to 
the right to rateable distribution given 
by s. 73. The sale actually took place on 
January 19, 1925, and no amount was de- 
posited by the decree-holder who was 
himself the purchaser. Prior to the sale 
there was another application by the ap- 
pellant for the execution of the decree in 
O. 5. No. 12 of 1924 namely, E. P. No. 6 
of 1925 which was presented’ on January 
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15, 1925. This application was for attach- 
ment of the properties of the, judgment- 
debtors of which there had already been 
an attachment in execution of the decree 
obteined by the plaintiff. Though in this 
application it was recited that there had 
been a previous application, namely 
i. P. No. 102 of 1924 and that the 2nd 
defendant. who had been arrested in course 
of that execution had been released on 
security, the fact that six months’ time had 
been given was not mentioned; there was 
an order for attachment passed thereon 
on January 17, that is to say, two days 
before the sale. Subsequent to the sale, 
that isto say, on January 22, there was an 
application for rateable distribution by the 
appellant in respect of his dues under the 
decree in O. S. No. 12 of 1924. Some days 
later, namely, on February 14, 1925, 
he filed an application to execute the 
other decree obtuined by him and also 
asked for rateable distribution. 
these applications it was ordered that the 
plaintiff should deposit the amount that 
was due as rateable distribution to the ap- 
pellant and the amount so deposited was 
drawn from Court by the appellant. The 
present suit is for the refund of that 
amount. 

The principal point -for. determination 
in this second appeal is whether E. P. No. 
102 of 1924 entitles the appellant io rateable 
distribution. It is contended that that 
application was not pending but had been 
disposed of when the sale took place and 
when the assets were reslised by the 
Court. No doubt there was a formal order 
to the effect that the petition is dismissed 
on that petition on December 19, 1924, 
that is to say, before the sale. It is clear, 
lLowever, to my mind tbat that order of 
dismissal was not a judicial order, but 
only an order for administrative or satis- 
tical purposes. By merely giving time to 
the judgment-debtors the Court cannot 
legally or validly dispose of the execution 
petition ‘finally. The giving of time merely 
posipcnes ithe issue of process by the 
Court against tLe perscn or property of 
the judgment-debtor and dces notin any 
way destroy or suspend the right of the 
decree-holder io apply for execution, nor 
is it sufficient 10 dispcse of the petiticn 
for execution. That petition musi, ihere- 
Tore, be deemed to have been pending in 
spite of the grant of time to the judg- 
ment-debtors and in spite of the order 
dismissing it. There is, in my opinion, 
no reason for arrivittg at the.conclusion 
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On ‘both. 


‘limited 


BIC. 


thet the giving of time has the effect in 


law of depriving the decree holders’ right 
to rateable distributia. It could not have 
been the intention of the legislature to 
take awuy or destroy the right 10 gel a 
rateable distribution whenever the Court 
thinks lit to postpone execution or to give 
time to the judgment-debtors to pay the 
decree wmount. It is one thing to grant 
an indulgence to the judgment-debtor; 
it is another thing altogether to take away 
an important right of the decree-holder. 
Tho policy of s. 73, Civil Procedure§Code, 
is to see that the assets realised in course - 
of execution by one decree-holder are 
raleably and equitably distributed between 
all the decree-holders who are diligently 
prosecuting the execution of their decrees. 
Tf, as I have found, E.P. No. 102 of 1924 
was pending in spite of the order of 
dismissal thereof, it follows that there 
was a pending application for execution 
at the time of the sale and the appellant 
is clearly entitled to rateable distribution. 
His right to rateable distribution is not 
in these circumstances to the. 
decree referred to in E. P. No. 102 of 1924, - 
because whenever there is a pending’ 
application for execution, the applicant 
in which would be entitled to rateable dis- 
tribution, “there cannot he any receipt or 
realisation of assets by the Court unless 
the decree-holder purchaser's rateable share 
is determined and the balance is deposited 
by him. The rule according to which in 
an ordinary case where no question of 
ratenble distribution can arise and a set- 
c- has been allowed, the date of sele is 
to be regarded as the date on which the 
assets are realised cannot apply to a case 
where there is a valid claim to rateable 
distribution. There can be no set-off 
except subject to the right of rateable 
distribution and the amount for which set- 
off could be claimed by the decree-Lolder 
purchaser is not determined on the date 
of sale but has to be determined later 
on in the presence of the rival decree- 
holder. It is clear to my mind that in 
a case like the present the assets cannot 
be deemed to have been realised by the 
Court till the amount was actually deposited 
‘under ordeis of the Court. There could 
have been no valid set-off allowed on the 
date ofsale. Tt fglicws from this that even 
¿s regards the other decree, namely, in 
O.S. No. 67 of 1924, the application for 
riteable distribution which. was presented 
before the amount was deposited in Court 


was a valid application and was validly- 
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granted. In view of: what I have said 
above, it becomes unnécessary to consider 
whether B. P. No. 6 of 1925 was a valid 
application which would also entitle the 
appellant to rateable distribution. The 
appeal succeeds and it follows that the 
decrees of the Couris below must be set 
aside and there must he a decree dis- 
missing the plaintiffs suit with costs in 
all the three Courts to _be paid by the 
plaintiff, 

(Leave to appeal is asked for, but Tam 
not prepared to grant it.) 

A. #6 Order accordingly. 


RANGOON HIGH COURT 

Full Bench 

Letters Patent Appeals Nos. 2 and 3 of 1936 
March 11, 1936 
Pacs, C. J., BAGULEY, Mossy, Ra U AND 
Dunkiey, JJ. 
MAUNG TUN PE AND ANOTIER— 
- $ | APPELLANTS 
. - VETSUS 

B. K. HALDER AND OTHERS—RESPONDENTS 

Advancement—Doctrine of—Applicability in Burma 
—Burden of proof is on those who assert advance- 
ment—Bénami—Nature of transaction—Benami gift, 
is a contradiction in terms—Practice—Second appeal 
—Issues of fact cannot be re-agitated. 
_ In Burma, the doctrine of intended advancement, 
in respect.of transaction in which property is 
purchased by father and mother, and in the con- 
veyance name or: names of the children are inserted 
as transferee, does not form a part of the law of 
the land, as the dostrine is not in consonance 
either with the sentiment or the practice of the 
Burmans Oonsequently, the burden is on the children 
to prove that the conveyance, which must prima 
facie be presumed to have been made for the bene- 
fit of- the real purchaser (parents), was in fact 
intended to operate solely for the benefit of children. 
Gopeekrist Gosain v. Gungapersaud Gosain (1), fol- 
lowed. Ma Gyi v. Ma me (2), Maung Kyaw Pe v. 
ee Kyi (3) and Ma Sa v. Ma Sein Mu (4), over 

ed. ` 


To speak of a benumi gift is a contradiction in 
terms; for either there was a gift in which case 
the donee obtained the title tu the property, or 
there was not a genuine or valid gift, and if that 
was the cage, the property never passed from the 
donor to the donee. : 

Care should be taken not to regard the term 
benami as being equivalent to “not genuine.” A 
benam? transaction is a perfectly genuine transac- 
tion which is legally enforceable 

It is not open to the High Court either in second 
appeal or upon further appeal to a Bench to 
permit issues of fact to be re-agitaged. 


Mr. S. R. Chowdhury, for the Appellant. 
Messrs. Æ. Hay and P. K. Basu, for the 
Respondents Nos. 1 and 2. 


_ Page, C. J.—The two cases out of which 
the. preseni appeals arise were heard in 
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the Sub-Divisional Court of Pyinmana. In 
the first case the plaintiff claimed a declara- 
tion thathe was the owner of the property 
in suit, and thatcertain transfers by way 
of mortgage and conveyance to defendant. 
No: 1 which were made by his father did 
not affect his interest inthe property. The 
plaintiff is the eldest son of U Po Ka and 
In the second case a daugh- 


younger son claimed similar reliefin res- 
pect of other property that had also been 
mortgaged and afterwards sold to defend- 
ant No.1. : 

In each case the suit was dismissed 
and an appeal from the decree passed in 
favour of the defendant was dismissed by 
the District Court of Pyinmana and by my 
brother Mackney, J., on second appeal to 
this Court. The cases now come before 
this Bench because a certificate granting 
leave to appeal in each case was granted 
by Mackney, J. Now, the plaintiffs respac- 
tively claimed that in 1919 and in 1920 U. 
Po Ka and Ma Mya We had purchased” 
the property in suit with their own money, 
but had taken the conveyance in the first 
case in their own names and also in the 
name of their daughter and younger son 
who are the plaintiffs in that case. In these 
circumstances the plaintiffs pray in aid 
what is known as thedoctrine of intended 
advancement, and the question that arises 
is whether doctrine op:rates in Burma in 
connection with transactions in which pro- 
perty is purchased by a father, ora father 
and mother, and in the conveyance the hame 
or names of their children are inserted as 
transferees. 

‘The law upon the subject, in my opinion 
nity be enunciated as follows. Where pro- 
perty is conveyed to A in his own name 
by an appropriate legal traasfer, and no 
further information is available in connec- 
tion with the transaction, the title to the 
property will be treated as having passed 
to A wao is stated in the conveyance to be 
the transferee. On the other hand, if it is 
ascertained that, althougn the property was 
conveyed to A in his owa name, the pur- 
chase price was paid by B, different csn- 
siderations arise; and, in my opinion, alike 
in India andin England the natural and 
reasonable prima facie inference bo be 
drawn is thatthe real owner of the property 
is B and not A ; for it is to be presumed 
in such circumstances, although of course 
the presumption is rebuttable, tnat B, when 
he paid the purchase price, intended to bu y 
the property for himself, io legal parlance 
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the effect of such a transactign is that a 
resulting trust is created in favour of B, 
Now, in England it so seldom happens 
that a father purchases property in the 
name of his child with any other motive or 
intention than that of benefiting the child 
that a rule of equity was evolved whereby 
In a cise in which a father has purchased 
Property in the name of his child, a prima 
facie presumption arises that in so doing the 
father intended that the conveyance should 
be for the benefit of the child. That is what: 
is known as the doctrine of “intended 
advancement.” The question that falls for 
determination: in the present appeals is 
whether in similar circumstances in Burma 
where the parties concerned are Burmans, 
the doctrine of advancement is to be ap- 
plied‘ as forming part of the law of the 
land. In this connection the following 
observation of Knight Bruce, L.J., as long 
ago as 1854 in Gopeekrist Gosain v. Gunga- 
persaud Gosain (1), at p. 74*, appear to me 
to be apposite : 
-"In the present instance there is no question, 
but. that all the money was provided by Rogoram 
Gosain; that is indisputable. I do not allude now 
to whether the money was the joint property of 
Rogoram Gosain and his brother. It is clear it was 
not the money of the individual in whose name the 
purchase was effected. If then the person in whose 
name the purchase was effected had been a stranger 
in blood, or only a distant relative, no question 
could have arisen; he would have been prima 
facie „2 trustee, and if he desired to contend that 
the prima facie cheracter of the transaction wes 
not its real character the burden would have rested 
on him ; but the individual in whose name the 
present purchase was effected was the son, and at 
that time ths only son, of the person who made the 
purchase, and whose money it was, and it has been 
contended that that circumstance changes the pre- 
sumption, and that what would be the presumption 
in the case of a stranger does not exist between 
father and gon; that the Presumption is advance- 
ment, and that, therefore, the burden of proof is 
shifted. Now, on this, as far as their Lordships 
can learn, there is no authority in Indian Law, 
no distinct case, or dictum, establishing or recog- 
nising such a principle, or such a rule. It is 
clear that in the case of a stranger the presump- 
tion is in favour of its being a benami transaction. 
That isa trust; but it is clear also that in this 
country, where the person in whose name the pur- 
chase is made is one for whom the party making 
the purchase was under an obligation to provide, 
the case is different; and it is said that that ought 
to be deemed the law of India also, not because it 
is the law of England but because it is founded 
on reasun‘and the fitness of things, if I may use 
the expression, or natural justice, that on such 
grounds it ought to be considered the law of India. 
Now their Lordships are not satisfied that this 
view of the rule is accurate and that it isnot one 
merely propri juris. Probable as it may be that a 
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man may wish to provide for his” gon toa certain- 
extent, and though it may be his duty to do 50, 
yet there are other considerations belonging to | 
the subject ; among others, a man may object to 
making his,child independent of him in his life- 
time, placing him in such a position as to enable 
him to leave his father's house and to die, leaving 
infant heirs, thus putting the property out of the 
control of the father. Various reasons may be urged 
against the abstract propriety of the English rule. It 
is merely one of positive law, and not required by 
any rule of natural justice to be incorporated in 
any system of laws, recognising a purchase by one 
man in the name of another, to be for the benefit 
ofthe real purchaser. Their Lordships, therefore, 
are not prepared to ach against the general rule, 
even in the absence of peculiar circumstances ; but 
in India there is what would make it particularly 
objectionable, namely, the impropriety or immorality 
of making an unequal division of property among 
children. This might be more striking where there 
were more sons than one; but if the objection 
exists, it does not become less where there is only 
one son, for the father may have others, and in 
such a case the same objectionable consequences 
would follow as where several sons were in being." 
These cases, therefore, depend upon whe- 
ther we are prepared to hold, having re- 
gard to the practice and customs of Bur- 
mas, that the doctrine of intended advance- 
ment is to be treated in justice, equity and 
good conscience as being part of the law 
in Burma. I have ‘the advantage on this 
appeal of sitting with colleagues who had 
long experience of the ways and customs 
of Burmaus, and I am indebted to them for 
information which perforce is not open to 
me. We are all tirmly of opinion, that the 
social conditions prevailing in Burma would 
not justify the Court in holding that the 
doctrine of intended advancement forms 
part of the law of the land. In our opinion; 
the practice of purchasing property in the 
hame of a person other than the real _ pur- 
chaser is not common in Burma as it is 
in India. But of course transactions of 
this nature are sometimes carried through 
in Burma. There are many motives, how- 
ever, which may operate on the mind ‘of 
the real purchaser in having recourse to 
this device. It is sometimes stated, with 
all respect without any justification as- I 
understand the matter, that persons im India 
and in Burma purchase property in`the 
name of some other person for no reason. 
If I may speak from my limited experience 
of India and Burma, that is not so. Thère 
is always some underlying motive which 
induces the purchaser to resort to this 
practice. It often happens that an Indian, 
whether he isa Hindu or a Muhammadan, 
may desire to purchase property in thé name 
of a third person, whether it be. a stranger 
or his own wife or child, merely because 
he does not want it tobe mooted abroad 
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how much proptrty he possesses. For that 
reason heis prepared, although a wealthy 
man, tosee his property standing in the name 
of some person other than himself Or he 
may act in this way for some sinist&r motive. 
He may wish to defeat or delay his credi- 
tors, or to hoodwink the Income-tax Autho- 
rities. Again, he may be advised by some 
spiritual mentor thatit would be expedient 
to adopt this method of taking a transfer 
of property. Orhe may wish to make a 
gift, which is tooperate either at once or 
at his death by way of testamentary dis- 
position. 

These are some, but by no means all, 
of the motives which may operate upon 
the mind of the real purchaser of the 
property. We respectfully agree with the 
difficulties that would attend the inclusion 
of the doctrine of intended advancement 
in the law of India to which Knight Bruce, 
L. J. referred in Gopeekrist Gosain v. Gunga 
Persaud. Gosain (1) and we think that there 
are .special reasons in Burma why such a 
principle should not be held to bė part of 
the law of the land. The doctrine, in our 
opinion, is not in consonance with either 
the sentiments or the practice of Burmans. 
A Burmese Buddhist is entitled, with or 
without the collaboration of his wife as the 
case may be, to dispose of his property 
during his lifetime as seems best to him 
by. way of gift or otherwise. And 
we think that, according to the practice and 
sentiments of Burmans, a father does not 
normally during his lifetime take a con- 
veyance in the name of one of his children 
for the purpose of giving that child a 
beneficial interest in the property which 
is the subject-matter of the conveyance. 
No doubt a father may sometimes wish to 
make a gift in this way to one of his child- 
ren, but speaking generally a Burmese 
father is not disposed, we think, to dis- 
criminate between his children whether they 
are boys or girls by handing over property 
during his lifetime to one of them, and thus 
to alter the rights which in the event of his 
remaririage or death would accrue to.his 
children. Of course he may wish to doso 
in certain circumstances, but in order that 
the appellants should succeed in these ap- 
peals it is necessary for them to satisfy us 
that in cases where a father purchases pro- 
perty in thename of his child the propor- 
tion.of such cases in which it is the intention 
of the father thereby to benefit the child 
is so great that the Court ought to presume 
in all such cases an intention’ to advance 
‘the child. The learned. Advocate for the res- 
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pondents pointed out that in Burma, having 
regard tothe faw that governs the relations 
between a husband and his wife, special 
difficulties would arise if the doctrine of 
intended advancement was applied in its 
full rigour as it is in England. We are 
satisfied and hold that according to the 
customs and practice of the Burmans it 
would not be justifiable or legitimate for 
the Court to lay down that the doctrine of 
intended advancement forms part of the 
law that runs in Burma. 

Certain authorities to the contrary have 
been brought to our notice. In particular 
Ma Gyi v. Ma Me (2), Maung Kyaw Pe v. 
Maung Kyi (3) and Ma Sa v. Ma Sein Mu 
(4). If we may, with great respect, comment 
upon the view expressed by the learned 
Judges who took part in these decisions, it 
appears to us that in these cases the term be- 
nami was not always used in its strict sense; 
for instance it seems to me that to speak of a 
benami gift is a contradic.ion in terms; 
for either there was a gift in which case the 
donee obtained the title to the property, or 
there wasnot a genuine or valid gift, and 
if that was the case the property never 
passed from the donor tothe donee. We 
respectfully think that care should be taken 
not to regard the term benami as being 
equivalent to “not genuine.” A benami 
transaction is a perfectly genuine transac- 
tion which is legally enforceable, and.we 
think that if the real meaning of benami 
which for the purpose in hand has the same 
effect as a resulting trust,had steadily been 
borne in mind, the view expressed. by the 
learned Judges in those cases that the 
doctrine of intended advancement applies 
to transactions between Burmans might 
not have been taken. In our opinion, in so 
far as the observations of the learned 
Judges in those cases conflict with the view 
that we are now expressing upon this sub- 
ject, they must be taken as not correctly 
stating the law, and cannot be relied on as 
authorities in future. 


Now applying the law that we have 
enunciated to the present case, in our opi- 
nion the appeals cannot be sustained. The 
learned Advocate for the appellants con- 
tended that the cases ought to be retried 
because the learned trial Judge and the 
learned Judges who heard the appeal had 


_ (2) 4R 522; 100 Ind. Oas. 250; A I R 1927 Rang. 
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(3) 6 R 203; 110 Ind. Cas. 646; A I R 1928 Rang, 
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(4) 7R /51; 123 Ind. Cas. 129; A I R 1929 Rang 
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misdirected themselves as:‘tg where the 
burden of proof lay. The learned Sub- 
divisional Judge of Pyinmana at the trial 
took the view, with which we respectfully 
agree, that the doctrine of intended ad- 
vancement was not applicable in the 
circumstances of the case, and he held that 
tie burden was upon the plaintiffs in each 
case to prove thatthe conveyance, which 
prima facie must be presumed to have been 
made for the benefit of the real purchaser, 
was in fact intended to operate solely for 
his or their benefit. For the reasons that 
we have given, we think that such a direc- 
tion was correct, and that in each case it 
was a question of fact whether the property 
was bought by the real purchaser for the 
benefit of the ostensible transferee 
ornot. The learned trial Judge further 
held that, even assuming that the doctrine 
of intended advancement applied, upon the 
facts it was rebutted. This finding of the 
learned trial Judge was’ affirmed both by 
the District Court of. Pyinmana and by my 
brother Mackney, J., on second appeal to 
this Court. In so far as the sppeals turn upon 
the question of law, whether at the trial the 
burden had not wrongly been placed upon 
_the plaintiff when it ought to have been put 
upon defendant No. 1,in our opinion, the 
contention of the learned Advocate on behalf 
of the appellants cannot be accepted. In so 
far as the appeals depend. upon issues of 
fact those issues have been determined by 
three Courts in a manner adverse to the 
appellants. It is common ground that there 
was evidence to justify the findings of the 
trial Court and the District Court upon these 
issues of fact, and in our opinion neither in 
second appeal nor upon the further appeal 
to this Bench was it open to this Court to 
permit these issues of fact to be re-agitated. 
These appeals, therefore, fail both upon 
law and upon the facts, and must be dismiss- 
ed with costs. There will be one. set of 
cosis which must be paid by the appellants 
in each case. 
Mosely, J.—I agree. 
Baguley, J.—I agree. 
Ba .U, J.—I agree. i 
Dunkley, J.—I have had the advantage 
of reading the judgment of my Lord the 
Chief Justice, and I amin agreement with 
his decision and the grounds on which it 
is based. With all due respeci, in Maung 
Kyaw Pe v. Maung Kyi (3) and Ma Sa v. 
Ma Sein Mu (4) the unfortunate use of the 
word benami to describe the creation of a 
resulting trust appeats to have obscured the 
fact that it merely lays down what is the 
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ordinary jaw. A benami frensaction is on 
the face of it a valid and proper transaction, 
but in the course of long usage’; stigma 
of fraud has become attached tothe use of 
the word. The consequence in the above 
cases was that the learned Judges ‘assumed 
that both the principle of berami and the 
doctrine of advancement stood on the same 
footing, namely, as exceptions to an or- 


“dinary piinciple of law. When a convey- 


ance is taken in the name of the person and 
the consideration therefor is provided by 
another, it is the general rule of law that 
there is a resulling trust in favcur of the 
latter whois the beneficial owner of the 
property, and the question now for consi-. 
deration is whether there is sufficient reason, 
in regard to such transactions among 
Burmese Buddhists, to superimpose upon 
this rule of law,as an exception thereto, 
the English doctrine of intended advance- 
ment. There are many reasons which 
actuate Burmansin taking conveyances of 
prvperty in the names of their children, or 
in including the names of their children 
with their own as purchasers, and the in- 
tended benefit of the children is only one 
of these, and in my experience is by no 
means the preponderant ieason. - Gon- 
sequently there is no ground for engrafting 
this exception on to the ordinary -law in 
Burma. 
D. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- : 
SIONER'S COURT 
First Civil Appeal No. 101 of 1935 © 
March 11, 1936 
HAMILTON, J.C. AND Mir Auman, A. J.C. 
HARBANS LALL AND ANOTHER— 
_ DEFENDANTS—ÅPPELLANTS 
versus 
Musammat DHAULI DEVI—PLAINTIFF 
—RESPONDENT 

Hindu Ldw- Joint family — Manager — Whether 
can distribute income of property—Arrangement 
between members to share income-~ Whether parti- 
tion—Will by co-parcener of his interest— Whether 
attempt to partition—W idow-—-Widow's estate, nature 
of—Widow taking self-acquired property of husban 
under his will— Whether gets obsolute interest. - 

The karta of a joint Hindu family is free to 
make any arrangement for distribution of the pro- 
ceeds of the fam#y property. Where the brothers 
and the mother equally shared the income, it would 
not necessarily mean ¢hat their shares were speci- 
fied in the property and that disruption therefore 
ensued. . 

It is an accepted principle of Hindu Law thata 
widow only gets a life estate even in the self- 
acquired property of her husband and she cannot 
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alienate it but for necegsity. At the same time 
there is no doubt that a Hindu can will away his 
self-acqtired property to his widow if he so desires, 
in which case, she gets an absolute interest in the 
property. ` s 

A co-parcener cannot will away any rights in 
the property belonging to a joint Hindu family, 
and the making of the will by him is not an 
attempt at partition. 

` ROE 

F. O. A. from the preliminary decree of the 
Pence Sub-Judge, Peshawar, dated Aprib4, 

Messrs. Jagyan Nath Aggarwal and 
Ram Asra Mal, for the Appellants. 

Messrs. S. Raja Singh and Pandit 
Mool Chand, R. S., for the Respondent. 


Judgment. — The following pedigree- 
table shows the relationships of the parties to 
this litigation : 


NARAINDAS=Musammat Bhag Bhari 
| (died 14th March 1906) 





. I 
Jiwan Mal (died 
5th July 1902) 
=: Musammat Dholi, 
plaintiff 


Musammat Mulo== 
Sadhu Ram 


Acharajram (died 1925) 
==Musammat Devi Ditti (died in 1931) 


Musammat Ram Labhai=Hakimrai 





Harkishah Lal, - 
defendant No. 2 


This suit was instituted by Musammat 
Dholi on August 6, 1934. She alleged that 
on the death of Naraindas his property 
"devolved on his sons in equal shares, but 

‘the income of the’ property was 
divided into three shares, one going to 
Musammat Bhag Bhari and the other two to 
| the sons. Plaintiff stated that L. Jiwanmal 

her husband, had also acquired a house and 
abalakhana with a shop from his own 
income as a Court Inspector of Police and it 
formed his exclusive properiy. She alleged 
that on July 4, 1902, L. Jiwan Mal executed 
a will by which he made her. the absolute 
- owner of his self-acquired property and 
directed that she should be the owner, with 
life interest, of his share in the paternal 
estale; as the mother Musammat Bhag Basri 
was still alive, Jiwanmel laid down that 
‘plaintiff should take one-third of the income 
‘of the paternal property till the death of 

Musammat Bhag Bharie The plaintiff as- 
serted that on the death of Jiwanmal and 
Musammat Bhag Bhari, she thus became a 
joint-owner with Acharajram of half share 
-of the property left by Naraindas. She 
siated that the properties mentioned in 
liste marked 1-B and 1-C were acquired by 


| 
Harbans Lal, 
defendant No. 1 
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Acharajram from the income of the joint 
estate and that she was, therefore, an 
owner of half of them also. Referring to 
the house, shop and balakhana, exclusively 
owned by L. Jiwanmal, she said that she had 
sold the shop and balakhana and was 
living in the house. According to her L. 
Acharajram madea will in September 1924, 
in which he directed that Musammat Dholi 
should get Rs. 85 a month from his share of 
the property which he bequeathed to his 
wife and then to his daughter's sons. 
After-the death of Acharajram, the plaintiff 
used to receive half of the income of the 
joint property jointly with the widow of 
Acharajram who died in 1931. After the 
death of Musammat Devi Dilti, the property 
of Acnarajram passed to his grandsons, the 
defendants. The defendants applied far 
the grant of a succession certiticate and 
when the plaintiff asserted that she was the 
owner of half share, they denied her right 
altogether. Consequently the plaintiff was 
forced to bring the suit for partition of the 
joint property and asked that she should be 
given her half by separation. 

Defendants denied the. genuineness of the 
will of L. Jiwanmal. They asserted that 
after the death cf L. Naraindas, his sons 
constituted a joint Hindu family and that 
the will,even if genuine, was invalid ac- 
cording to the Mitekshara. They denied 
that the income of the property was divided 
between Musammat Bhag Bhari and the two 
sons of Naraindas in equal shares. They 
went to the length of stating that the house, 
shop and the balakhana, which were 
purchased by‘ L. Jiwanmal, were a part 
of the paternal estate and belonged to the 
co-parcenary. They alleged that th:. plaint- 
iff had been given by them the house to 
live in and she had been receiving main- 
tenance from L. Acharajram and after his 
death from the defendanis. As regards 
the properties purchased by Acharajram, 
it was alleged that they formed his self- 
acquired estate. They rointed out that the 
plaintiff had actually thumh-impressed the 
will of L. Acharajram by which she was 
entitled fo receive Rs. 85 p.m. only as her 
maintenance. 

The trial Judge framed 9 issues, but the 
following concern us at this stage of thé 
case: No. 4: Did L. Jiwanmal execute 
the will dated July 4, 1902, and is it valid ? 
No. 7: Is plaintiff entitled to half the 
property “in suit by partition? No. 8: 
What is the effect of the attestation of the 
will execuied By . Acharajram in 
1925,: by the plaintiff? No. 9: To what 
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‘relief is the plaintiff entitled? The trial 
-Judge held that L. Jiwanmal executed 
the will and the will indicated that 
Acharajram and Jiwanmal were tenants- 
‘in-common and not co-parceners. He 
“found that. the attestation of the will by 
the plaintiff did not deprive her of her 
.right to obtain the share of her husband 
in the property. He was of the view that 
the plaintiff was entitled to 1-3rd share and 
he, therefore, gave her a preliminary 
- decree for possession of the same. Defend- 
anis have preferred an appeal to this Court. 
‘The first point which arises for considera- 
tion is whether the will dated July 4, 1902, 
alleged to have been executed by L. 
Jiwanmal, is a genuine document. Only 
two witnesses have been produced by the 
plaintiff to prove its genuineness. One is 
Dheramal, who recognized the signature 
of the scribe Shivram reported to be dead. 
Another is K.B. Abdul Hakim Khan, a 
retired Police Officer, who knew Jiwanmal. 
He identified the signatures of L. 
Jiwanmal on the document, but was of 
opinion that they must have been made 
either hastily or when Jiwanmal was ill and 
his hand was shaky. There-is nothing on 
‘the record to show that the marginal 
wilnesses are dead, although the learned 
“trial Judge has stated in his judgment 
that itisso. We presume that they are 
dead, for otherwise the defendants would 
have shown in their cross-examination of 
the plaintiff's witnesses or in their own 
evidence that they were alive. 

In our opinion, there is one significant 
fact which conclusively proves that the 
will propounded by the plaintiffis a genuine 
document. Jiwanmal gave a house, shop 
and -balakhana to his wife absolutely, 
‘because he had purchased them with his 
own funds. The shop and balakhana 
were sold by Musammat Dholi to one 
Dinanath on February 2, 1913. The vendee 
has appeared and proved the sale deed. 
It is common ground between the parties 
that this deedof sale was written by 
Acharajram himself. In fact he appeared 
as a witness at the -Registration Office also 
and his signature is forthcoming to that 
„effect. Now, itisan accepted principle of 
Hindu Law that a widow only gets a life 
estate even in the self-acquired property of 
her husband and she cannot alienate it but 
for necessity. At the same time there is no 
doubt that a Hindu can will away his selt- 
acquired property to his widow if he so 
desires. Had itnot beeh for the will of L. 
Jiwanmal by which Musammat: Dholi had 
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become the absolute owner of the shop and 
balakhana, Acharajram would not have so 
quietly agreed tothe sale of the property 
left by his. brother. From this conduct of 
Acharajram we conclude that the will 
existed, that L. Acharajram knew that his 
brother's wife had become a full owner of 
the property by that will and he, therefore, 
did not demur to the transaction. mod 

The next question to consider is whether 
the -will is valid.. This depends on the 
decision whether Acharajrem and Jiwanmal 
were co-parceners or held the property of 
Naraindas as tenants-in-common. It, is 
pointed out by Counsel for the respondent 
that the testator has distinctly referred to 
the division of the income between the 
two brothers and Musammat Bhag Bhari in 
equal shares. He argues that once it was 
agreed to receive income in specified shares, 
a partition took place and the parties 
should be taken to have become tenants-in- 
common. On the other hand, Counsel for 
appellants urges that it was an arrange- 
ment for the enjoyment of the usufruct 
and that there is no proof of the intention 
to separate, which is the sine yua non for 
proving a partition. On this point we may 
refer to enunciation of the principle by 
Mulla,in his treatise on Hindu Law. He 
states: 

“Partition is a severance of joint status, and as 
such, it isa matter of individual volition, All that is 
necessary, therefore, to constitute a partition isa 
definite and unequivocal indication of his inten- 
tion by a member of a joint family to 
separate himself from the family and enjoy his share 
in severalty. It isimmaterial in such a case whether ` 
the other members assent. Once a member of a joint 
family hes clearly and unequivocally intimated to 
his co-sharers his desire to sever himself from the: 
joint family, his right to obtain‘and possess his share 
is unimpeachable whether or not the co-sharers agree, 
to a separation, and there is an immediate severancé 
of the joint status. - f 

The relevant portion of the will may 
now be usefully reproduced to scrutinize 
the position taken up by Counsel for the. 
respondent. It runs as follows: i 

“We three, viz., (1) Jiwanmal, the executant, (2) 
Acharajram, my real brother, and (3) our mother are 
the heirs of the whole ancestral immovable property 
i. e., serais, shops, etc. We three divide the whole of. 
the income amongst ourselves in equal shares after: 
deducting the expenses. After my death my wife. 
Musammat Dholi, daughter of Dasmal, will succeed to 
this immovable property with life interest. She shall 
be entitled to receive l-3rd of the income of rent, ete., 
during her lifetime aff€r deducting expenses." i 


To us there is no doubt whatsoever that 
this does not: show that there has been any 
partition between the brothers, -or that 
by subscribing to -these lines L. Jiwanmal: 
expressed any intention to disrupt the un- 
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-divided family, which, according to Hindu 
Law, was constituted on the death of Narain- 
‘das, The karta of a joint Hindu family is 
“free to make any arrangement foy distribu- 
tion of the proceeds of the family property. 
“We are of opinion that even if it were 
correct that the brothers and the mother 
equally shared the income, it would not 
necessarily mean that their shares were 


specified in the property and that disrup- 


tion, therefore, ensued. Similarly the desire 
that his wife should receive 1-3rd of the 
income which he used to appropriate to 
himself is again no indication of an inten- 
tion to separate. 
the testator that his wife should get 1-3rd 
of the income as her maintenance. We 
have, therefore, come to the conclusion that 
Acharajram and L. Jiwanmal were members 
of-aco-parcenary at the time the will was 
written; that the will was invalid according 
. to: Hindu Law, because a co-parcener 
- cannot will away any rights-in the property 
belonging to a joint Hindu family, and that 
the making of the will itself was also no 
atempt at partition. The result of this 
finding is that the plaintiff cannot claim to 
be the owner of one-half in the property 
left by Narain Das on the basis of the will. 
` But we do not propose to stop here. We 
would proceed to show that this will was 
not acted upon. Extracts from the account 
books of Acharajram have been brought on 
the record and receipts executed by Musam- 
mat Dholi, the plaintiff, have also been 
proved. They show that from 1913 to1918 
Musammat Dholi has been accepting Rs. 28 
a month from Acharajram. From 1919 to 
+1925 she has been accepting Rs. 30 P. m. 
Next in ordergof time comes the will of 
Acharajram which was executed on Septem- 
ber 8, 1925. Paragraph 6 of this will runs as 

| follows: ; 5 
“As my full brother's wife Dholi has been living as 
a widow for about the last 24 years, it is incumbént 
upon me to provide her with maintenance during her 
life-time. Ihave so far been giving her Ra. 30 P. m., 
for her maintenance. After my death my wife named 
above should give my brother's wife Dholi Rs. 85 
P. M., out of the rental income of the property tillher 
death. If my wife dies before the other's death, the 
persons who will become heirsin the terms noted 


above shall give my brother's wife the amount men- 
tioned above.” 


The contention of the plaintiff that this 
means that Acharajram gave her Rs. 85a 
month from his own share, in addition to 
what she was gettingeas a share-holder in 
the joint property, is ridiculous and is not 
borne out by the text: quoted. It is clear 
from this document .that -Acharajram was 
giving maintenance to Musammat Dholi and, 
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he directed his wife and his grandsons, 
who, according to the will, were to succeed 
to the property after the death of his wi'e, 
to pay her Rs. 85 a month. That this is 
correct is again borne out by money order 
receipts and other receipts signed by Musam- 
mat Dholi, which show thatshe has been 
receiving Rs. 85 from Hakim Rai, the father 
of the defendants, after the death of Musam- 
mat Devi Dutt. In fact, the most important 
of these all is a letter dated March 14, 1933, 
which she wrote to Hakim Rai from Rawal- 
pindi. The letter runs as follows: 

Dear Hakim Rai Ji, 

“May you live long. Rupees 85 have been received 
by money order. You have written that this is the 
allowance for the month of Magh, but in fact it is for 
the month of Poh. Now my allowance for two 


months is due from you. Of this I have already 
received Rs 15.” 


This is signed by Musammat Dholi and 
the genuineness of this letter has not been 
denied before us. It clinches the whole 
matter and fortifies usin our opinion that 
the plaintiff had been receiving maintence 
only and nota share in the income of the 
property. In fact the plaintiff always looked 
upon the family as a co-parcenary. She 
never claimed her full share of income as 
she should have done if the will of L. 
Jiwanmal had been acted upon. She has 
alleged in her statement that she allowed it 
to accumulate which does not appeal to 
reason. After 32 yearsit has come io her 
that she should claim possession of the 
share of the property which her husband 
owned, and in our opinion this is a belated 
demand. Asa result we hold that Musam- 
mat Dholi cannot ask for partition on the 
basis of the will which we have held to be 
invalid and which was never acted upon 
and we are of opinion that she is only 

“entitled to receive maintenance from the co- 
parcenary property which has now descend- 
ed down to the two defendants from Narain- 
das. The appeal is, therefore, accepted 
and her suit is dismissed with costs though- 
out. Pleader’s fee Rs. 300. 

D. Appeal allowed. 
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- 40—Appointee under s. 37 (1)—Powers of —Whether 
limited to holding assets penting suit against 
_debtor’s property—Whether has power to distribute 
assets vested in him to creditors or to anybody 
else—Insolvency, when comes to end—Orders in res- 

. pect of debtor's estate, whether limited to s. 37— 
Insolvency proceedings, nature of—Disposing off, of 

_ debtor's property—dJ urisdiction—Object of s. 37. 

The power of a person appointed under s. 37 
(1), Provincial Insolvency Act, is limited to hold- 
ing the assets pending suits against the property 
by the creditors, and he has no power to realize* 
and distribute the assets among the creditors with 

‘or without directions to that effect by the Court. 

. Although the appointee under s 37 (i), Insolvency 
Act, is under..a duty, to take steps to preserve the 
estate of the debtor which vests in him he has no 
right under the Insolvency Act to distribute the 

‘assets vested in him to the general body of eredi- 
tors or to anybody else. Arunagiri Mudaliar v. 
Oficial Receiver of North Arcot (3), Pannalal v. 
Official Receiver (4) and Joing Bir Singh v. R. K. 

` Bonnerji (5), relied on. Venkata Srinivasa Rao v. 
Secretary of State for India (1), Moturi Veerayya 
v, Srinivasa Row (2), Chouthmal Bhagirath v. Jokhi- 
ram Surajmal (6), Bhagiram v. Chanan Mal (7) and 
In re Keshablal Dhar (8), dissented from. 

Except where there is an express provision in 
that behalf the effect of an order annulling an 
order of adjudication is that there is no longer an 
insolvent before the Court, and the Court, subject 
to s. 37, is no longer. entitled to pass orders in 
respect of debtor's estate in its insolvency jurisdic- 
tion, Venkata Srinivasa Rao v. Secretary of State 
for India (1) and Moturi Veerayya v. Srinivesa 

‘ "Row (2), referred to. 

Proceedings in insolvency are the creature of 
statute, and the jurisdiction of the Court in insol- 
vency is granted to it because it is deemed that 
in the case of an insolvent debtor the most effica- 
cious method of disposing of his agsets is to follow 
the procedure laid down in the Insolvency Act. 
Apart from the Insolvency Act the Oourt has no 
jurisdiction, nor has a Receiver or any person the 
right to dispose of the debtor's property except 

“ in accordance with the ordinary Civil Lew. That 

is the first and main consideration for the Court 

to bear in mind when construing s, 37 of the Act. [p. 

219, col. 1.] 4 
The sole object and intention of the legislature 

jn enacting s. 37 was to put a brake upon the. 
ex-insolvent’s activities by giving the Court a dis- 
. cretion, if it thought fit todo so, not to hand back 
to the debtor ais property unconditionally or at 
“once, but either to do so after imposing a condi- 
tion upon him in @ proper case which would give 
the creditors an opportunity to make good their 
claims in the ordinary course of law against tne 
debtor, or to vest the debtor's estate in sume person 
appointed by it, presumably for a reasonable period, 
so that if the creditors herefafter acted with reason- 
able diligence they.would be able by attachment 
or otherwise to liquidate any decrees that they 
might obtain against the debtor out of the assets 
in the hands of the appointee. 


Mr. R. Clark, for the Appellant. 
, Page, C. J.—The question propounded 
is: i : ; 


“Is the power of a person appointed under 


s. 37 (1), Insolvency Act, limited to holding the . 


assets pending suits against the property by the 
creditors, or has he the power to realize and 
| distribute the assets among. the. creditors. with 
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Ld 
or without directions to that efect by- the 
Court ? 4 . 

Section 37 (1), Provincial Insdlvency Act, 
runs as follows: 

“Where an adjudication ig annulled all sales and 
dispositions of property and payments duly made, 
and all acts theretofore done, by the Court or 
Receiver shall be valid; but subject as aforesaid, 
the property of the debtor who was adjudged 
insolvent shall vest in such peison as the Court 
mey appoint, or in default of any such appointment 
shall revert to the debtor to the extent of his 
right or interest therein on such conditions (if any) 
as the Court may by order in writing declare.” 

Now the main fact that should steadily 
be borne in mind in considering the 
meaning and effect of the vesting of the 
debtors property in an appointee under 
s. 37 is that after the adjudication has 
been annulled the insolvency is at an 
end and there is no longer an insolvent 
with respect to whose affairs, subject to 
8. 37, the Insolvency Court has jurisdiction 
to pass any order. As Beasley, ©. J. 
pointed outin Venkata Srinivasa Rao v. 
Secretary of State (1), at p. 1020*: 

“It is plain from s. 10 (2), Provincial Insolvency 
Act, that after the annulment of am adjudication 
the insolvency does not continue. The insolvent is 
not an insolvent any longer and has to be re-ad- 
judicated an insolvent by the Court if he again 
desires to be an insolvent,” 

In Moturi Veerayya v. Srinivasa Row (2), 
at p. 922*, King, J., delivered the judgment 
of a Full Bench of the Madras High Court, 
and when referring to Arunagiri Mudaliar 


v. Official Receiver of North Arcot (3); 


and Pannalal v. Official Receiver (4), his 
Lordship observed that these rulings 

“seem to us to concentrate unduly upon the meaning 
of the word ‘annul,’ and not to consider adequately 
those provisions in the Insolvency Act, including 
that under s. 37 itself, which indicate that annul- 
ment cannot be equivalent to a complete cessation 
of all insolvency proceedings.” 

King, J., in this connection referred to 
the position that arises under s. 39 when 
a composition is. approved. But the juris- 
diction of the Gourt over the insolvency 
proceedings in such a case is expressly 
retained under s. 40, and except where 
there is an express provision in- that 
behalf in my opinion the effect of an 
order annulling an order of adjudication 
is that there is no longer an insolvent 


(1) 58 M 1014; 157 Ind. Cas. 1007; (1935) M W N 733; 
8 R M 199; A I R 1935 Mad. 931; 69 M L J 856; 43 L W 


71. . o 

(2) 58 M 908; 158 Ind. Cas. 1060; A I R 1935 Mad 

826; (1935) M W N 886; 69 M L J 364; 42 L W 386; 8 R 
2 


420. | 
(3) (1926) M W N 9.0; 98 Ind. Cas. 1060. 
(4) 53 A 5195-1394 Ind. Cas. 818; Al R 1931 All. 71; 

(1931) A L J 18; Ind, Rul (1931) All, 864. 
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before the -Oourt, and the Court, subject 
to s. 37, is no lorfger entitled to pass 
order in respect of the debtor's estate in 
its insolvency jurisdiction. With great 
respect I am of opinion thaf it is not 
always sufficiently appreciated that pro- 
ceedings in insolvency are the creature of 
statute, and that the jurisdiction of the 
Court in insolvency is granted to it because 
it is deemed that in the case of fn 
insolvent-debtor the most efficacious method 
of disposing of his assets is to follow the 
‘procedure laid .downm in the Insolvency 
‘Act. Apart from the Insolvency Act the 
Court has no jurisdiction, nor has a 
Receiver or any person the right to dispose 
of the’ debtor's property except in accord- 
ance with the ordinary civil law. That is 
‘the first and main consideration for’ the 
Court to bear in mind when construing 
8.37 of the Act. 

Now why was it that s. 37 was enacted ? 
It seems to me that it was enacled to 
achieve a plain and simple object. By 
reason of the insolvency ‘proceedings to 
which the debtor had” been subjected 
there might be in the hands of the Re- 
ceiver in insolvency assets belonging to 
the estate of the debtor. When the order 
of adjudication is annulled, the debtor 
becomes a free man, and when the insol- 
vency case comes to an end, the title of 
the Receiver to retain possession of the 
estate of the debtor in his hands as 
against the insolvent falls with it, the 
result being that when the order of annul- 
ment is made, the debtor becomes forthwith 
entitled: to obtain possession of his estate 
in:the hands. of the Receiver. In such 
circumstances it might well happen that 
the ex-ineolvent who had been deprived 


of his property during the course of the’ 


‘insolvency proceeding would be anxious 
to 'make up for lost time, and might be 
-disposed to squander the assets which 
would come once more into his hands 
without regard to the interests of his 
creditors generally. It appears to me that 
the sole object and intention of the 
‘legislature in enacting s. 37 was to put 
“a brake upon the ex-insolvent’s activities 
by giving the Court a discretion, if it 
thought fit to do so, not to hand back to 
the debtor his property unconditionally or 
at once, but either to Jo so afler imposing 
a condition upon him in a proper case 
which would give the creditors an opport- 
unity to make good their claims in the 
‘ordinary course of .lawagainst the debtor, 
or to vest the debtor's estate in some 


. 
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person appointed by it, presumably fora 
reasonable’ period, so that if the creditors 
hereafter acted with reasonable diligence 
they would be able by attachment or 
otherwise to liquidate any decrees that 
they might obtain against the debtor 
out of the assets in the hands of the 
appointee. 

That in my opinion was the object and 
the sole object that the Legislature’ had 
in mind when s. 37 was enacted, and I 
venture to think that if it had not 
apparently been lost sight of in some of 
the cases that have been decided upon 
this section, the difficulty, and I respect- 
fully think the confusion that has arisen 
in connection’ with the interpretation of 
this sectiun would not have occurred. 

It follows that the property which is 
vested in the appointee under s. 37 is the 
property of the debtor and not the estate 
of an insolvent, and, although no doubt 
the property is entrusted to the appointee 
in order-that the creditors may have an 
opportunity to have resort to it for the 
purpose of liquidating any decree that 
they may obtain against the debtor, the 
assets in the appointee’s hands form part 
of the debtor's estate, and the possession 
of the appointee is possession for and 
on behalf of the debtor not of the creditors. 
Except by attachment or other legal 
process in the course of execution the 
creditors have no right whatever to obtain 
passession of the assets in the hands of 


the appointee which are the property of 
-the debtor who 


is not an insolvent. In 
Jaing Bir Singh v. R. K. Banerjee (5), at 
p. 300* it was pointed out that: 

“The Court after passing an order annulling 
the insolvency would not be entitled to order that 
the property should be vested in an appointee 
who should continue the liquidation of the debtor's 
assets on the same terms and conditions as those 
on which the Receiver in insolvency would have 
been entitled to carry out the liquidation if the 
insolvency had still been subsisting. Nor, I think, 
would it be competent for the Court, after an 
order of annulment nad been passed, to direct 
that the liquidation of the debtor’s assets should 
be carried out on the terms of some scheme which 
the Court might think just and proper. The effect 
of so holding would be that it would be permis- 
sible for the Court to direct that the liquidation 
of a debtor’s estate should be carried out in some 
manner other than that prescribed under tht 
Insolvency Act, and the discretion of the Oourt 
would be substituted for the provisions of the 
Insolvency Act. That could never have been 
intended.” 


We desire to adhere to what this Court 


(5) 11 R 287; 145 Ind. Cas. 320; A 1 R 1933 Rang. 
223; 6 R Rang. 33. 3 
~*Page of ll R.—[Ed.] 
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laid down in Jaing Bir Singh v. R. K. 
Banerjee (5). In my opinion thé legislature 
never intended or enacted that after the 
order of adjudication had been annulled 
some person appointed by the Court should 
deal with the property by way of realiza- 
tion or distribution of it among the credi- 
tors generally as though the insolvency 
had not come to an end. If I may 
respectfully say so, that is the fallacy that 
underlies the decisions of the Madras 
High Court which were criticized in Jaing 
Bir Singh v. R. K. Banerjee (5), and the 
later decisions of the same Court in 
Veerayya v. Sreenivasa Rav (2) and 
Venkata Srinivasa Rao v. Secretary of State 
(1). In Moturt Veerayya v. Srinivasa Row 
(2), Sundaram Chetti, J., in his referring 
order, pointed out how impossible the 
position would be if the Court could 
appoint a person after annulment of the 
adjudication, who would be in the same 
Position as the Receiver in insolvency. In 
order that he should be in a position to 
realize and distribute the assets of the 
debtor in accordance with the rules and 
procedure laid down inthe Insolvency Act 
he would have to act in the same way 
and to possess the same powers as the 
Receiver in insolvency. 

It is obvious that otherwise he could 
not perform his duties, for example, he 
would have to call for claims, cause to be 
prepared a schedule of creditors and of 
assets, take steps to set aside transfers 
which under the Insolvency Act would 
not be valid against the Receiver in insol- 
vency and yet he would not possess any 
jurisdiction or authority in that behalf be- 
cause ex-cuncessis after annulment, there is 
no insolvent and no insolvency. Could there 
be an appeal against any order that he might 
pass ? I apprehend none. Suppose in his dis- 
cretion that the appointee distributed the 
assets among certain of the creditors without 
reference tothe claim of some creditor 
who had preferred a claim to participate 
in the distribution of the assets would the 
appointee have any defence to a suit by 
such creditors who having obtained a dec- 
Tee against the debtor sought to attach 
in execution of his decree the assets of 
the debtor in the hands of the appointee ? 
Apparently none, because the person in 
whom the estate of the debtor is vested 
under s.37is not a person acting as a 
Receiver in insolvency, for there is no in- 
solvency subsisting. He is merely, as the 
learned Advocate who *appeared for the 
appellant dubbed him, a benevolent volun- 
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teer approved by the Court. “Some of the 
difficulties that would ‘arise if the appointee 
were to act as though he were a Receiver 
in insolvency, have already come under con- 
sideration In Madras but we are only at 
the beginning of the troubles that mum 
necessarily follow such a construction as 
that which the Madras High Court has put 
upon 8. 37. In Venkata Srinivasa Rav v. 
The Secretary of State for India (1), the 
question that arose was whether a claim 
of the Crown to court-fees which had ac- 
crued after the adjudication had been an- 
nulled took precedence over the debts of 
other creditors in the distribution of assets 
by an appointee under s. 37. A perusal of 
the facts in that case shows the morass into 
which with all respect the High Court of 
Madras is being drawn. I respectfully com- 
mend for consideration the order of refer- 
ence passed by Sundaram Chetti, J. in Mo- 
turi Veerayya v. Srinivasa Row (2). After re- 
ferring to the powers which an appointee 
would ex necessitate rei have to exercise if 
he were fairly to realise and distribute 
the property vested in him under s. 37, 
Sundaram Chetti, J., observed : 

“All the aforesaid powers are incidental to and 
would even be necessary for the realisation of the 
assets and distribution of the same among the 
creditors, Ifthe scope of the vesting order under 
s. 37 is deemed to confer on the Official Receiver, 
the power of distributing the assets according to 
the insolvency law, he has to exercise all the 
special powers under the several sections set forth 
above for a proper realisation and distribution of 
the assets. If an administration in insolvency should 
continue by reason of such a vesting order it 
would be illogical, when he invokes any of the 
special powers aforementioned to say, ‘you can go 
thús far and no farther,’ the result should be that 
despite the order of annalment of adjudication the 
assets of the debtor are subject to the jurisdiction 
of the Insolvency Court in the same manner as if 
‘he proceedings in insoivency subsist.” 

With these observations I respectfully 
agree, and the view which Iam disposed 
to take receives further confirma‘ion from 
a decision of a Bench of the Madras High 
Court in Arunagiri Mudaliar v. Official 
Receiver of North Arcot (3), and a decision 
ofthe Allahabad High Court in Pannalal 
v. Official Receiver (4). In the latter case 
Mukerji and Bennet, JJ., observed perti- 
nently, it seems to me, with reference to 
s. 37: 


“We consider that this section does not allow an 
Insolvency Court on @annulling an insolvency to 
proceed to distribute the assets of the insolvency 
among any of the creditors. The distribution of 
assets is a proceeding in insolvency and by annull- 
ing the insolvency the Court comes to the con- 
clusion that it will not proceed with the insolvency. 
Having come to that conclusion the course open to- 
the Court is either to return the property tothe 
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debtor on conflition that he furnishes security 
which will make it available to the creditors to 
take their remedy under the ordinary civil law 
or pending such security or for sume other reason 
the Oourt may direct the property of the insolvent 
in the hands ofthe Receiver to vest fn a certain 
person. But the words, ‘to vest in such person,’ 
do not mean distributing the property among the 
creditors. Such vesting isonly for the purpose ap- 
parently of making the property available to cre- 
ditors to proceed through the Civil Court.” 

Section 109, Presidency Towns  Insol- 
vency Act, also appears to me to support 
the construction that we put upon s. 37. 
Where property is “vested” in a person, it 
does not necessarily or properly connote 
that that person is entitled to dispose of 
it or to distribute it among other people; 
and in my opinion, if the Legislature had 
intended that after the annulment of the 
adjudication, in another form and through 
the agency of another officer the insolvency 
should be worked out to the end as though 
the order of annulment had never been 
made, it would have said so instead of 
merely enacting that the Court should have 
jurisdiction to vest the estate of the debtor in 
an appointee. In s. 109, which relates to the 
estate of a person who dies insolvent, it is 
provided that : 

“The property of the debtor shall vest in the 
Official Assignee of the Court and he shall forth- 
with proceed to realize and distribute the same 
in accordance with the provisions of this Act.” 

In my opinion the true meaning and 
effect’ of s. 37 is not open to doubt, and for 
the reasons that I have given, I am of 
opinion with al] due deference, that the 
construction put upon s. 37 by the Madras 
High Courtin Moturi Veerayya v. Srini- 
vasa Row (2), and Venkita Srinivasa Rao 
v. .Seeretary of State for India (1), 
bythe Patna High Court in Chourhmal 
Bhagirath v. Jokiram Surajmal (6;, by the 
Lahore High Court in Bhagiram v. Chanan 
Mal (7), and bythe Calcutta High Court 
in In re Keshablal Dhar (8), cannot be 
sustained and that if it were adopted, the 
section would prove unworkable. I am of 
opinion that in these cases the law was not 
correctly laid down, and, with respect 
though without hesitation, I dissent from 
them. No doubt while the estate of the 
debtor is vested in the ‘appointee, the ap- 
Pointee is under a duty to take 
steps to preserveit but I am firmly 
of opinion that he hasno right under the 
Insolvency: Act to distribute the assets 

16) 12 Pat. 163; 141 Ind. Cas. 836; A I R 1933 Pat, 
84; 13 P L T 775; Ind. Rul. (1933) Pat. 98. 

i (D ae Lah, L J 180; 108 Ind, Cas, 603; A I R 1928 
„aR. a 


(8) 60 © 259; 144 Ind, Cas. 214; AIR 1933, Cal. 386; 
Ind. Rul. (1933) Cal, 533. 
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vested in him to the general body of cre- 
ditors.or %o anybody else. For these 
reasons and subject to the observations that 
Ihave made, I would answer the first part 
of the question in the arffirmative and the 
second inthe negative. 

May Bu, J.—If one lays undue stress 
upon the distinction between the various 
kinds of grounds on which an adjudication 
may be annulled, one is apt to overlook the 
fact that annulment of adjudication on 
whatever ground it be, has the same effect 
in law with reference to s. 37, Provincial 
Insolvency Act, that is that the Receiver 
ceases to be- a Receiver in insolvency. If 
the ruling of the Full Bench of the Madras 
High Court in Moturi Veerayya v. Srinivasa 
Row (2), holds good, the position of the ap- 
pointee of the powers that he may be in- 
vested with are bound to be quite indeter- 
minate. If necessary, powers for the com- 
plete realization and distribution of the 
assets among the creditors be given then 
the appointee will be exactly in the shoes 
of the Receiver in insolvency which s. 37 
does not appear to have contemplated. I 
am, therefore, content to follow the words 
of the learned referring Judge in Moturi 
Veeryya v. Srinivasa Row (2), which have 
been quoted by my Lord the Chief 
Justice. The observation appearing in 
Jaing Bir Singhv. R.K. Banerji (5) : 

“Itake itthat the Court after passing an order 
annulling the insolvency would not be entitled to 
order that the property should be vested in an 
appointee who should continue the liquidation of 
the debtor's assets on the same terms and condi- 
tions as those on which the Keceiver in insolvency 
would have been entitled to carry out the liquida- 
tion ifthe insolvency had still been subsisting, 
Nor, I think, would it be competent for the Court 
after an order of annulment had been passed, to 
direct that the liquidetion of the debtor's assets 
should be carried out onthe terms of some scheme 
which the Court might think just and proper,” 


describes the appointee's position, if I may 
respectfully say so, correctly. Since this 
view is supported by the ruling of the 
Allahabad High Court in Pannalal y. 
Oficial Receiver (4), and of the Madras 
High Court in Arunagiri Mudaliar v., 
Official Receiver of North Arcot (3), there 
is, in my opinion, ample authority for the 
proposition that after the annulment of an 
adjudication an appointee under s. 37 
Provincial Insolvency Act, is in the Position 
merely of a custodian of the property of 
the insolvency which he is to hold in order 
that the insolvent should not deal with it 
in a wey which might be prejudicial to 
the interests of „the creditors who might 
take due steps for the recovery of their 
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debts. For these reasons I concur in the 


answers given by my Lord the Chjef Justice. . 


Ba U, J.—I agree to the answers given 
by my Lord the Chief Justice. I have no 
doubt in my mind that a person appointed 
under s. 37, Provincial Insolvency Act, has 
power to take such steps as may enable 
him to preserve the estale of the debtor. 
I have given my reasons for this view in 
Oficial Receiver, Mandalay v. Succaram 
(9), and I still adhere to them. 

D. Answers accorcingly. 
in’ 14 R 63; 158 Ind, Oas. 651; A I R 1935 Rang. 


CALCUTTA HIGH COURT . 
Civil Rule No. 446-/) of 1935 
June 12, 1935 
D. N.MITTER AND Naxsina Rav, JJ. 
In the matter of REFUND or EXCESS 
COURT-FEES 
KUMUD NATH DAS SAHA AND orHERs— 


: PETITIONERS 
‘ Versus 
“GOVERNMENT PLEADER-—OPPOSITE 
i PARTY 


Civil Procedure Code (Act V of 1908), s. 151—, 


Excess court-fees paid—Case not falling under 
ss. 13, 14 or 15, Court Fees Act—Refund, whether 
can be directed—Suit for enhancement of rent under 
s. 1, Bengal Tenancy Act (VIII of 1885)—Court-fees 
paid in excess—Held, High Court could direct 
refund—Court Fees Act (VII of 1870), ss. 13, 14, 
15, Sch. I, Art. 1. 

The High Court can interfere under s. 151, Civil 
Procedure Code, in a case not governed by ss. 13, 14, 
15, Gourt Fees Act, and directa refund in cases 
where excess court-fee has been paid and obvious 
injustice has been done. Harihar Guru v. Anando 
Mahanty (2), In the matter of Grant (3), Chandra- 
dari Singh v. Tippon Prasad Singh (4), C. Thamayya 
Naidu v. C. Venkataramanamma (5) and Mohamad 
Sadiq Ali v. Ali Abbas (6), followed. 

Where in a suit for enhancement of rent under 
s. 7, Bengal Tenancy Act, tne plaintiff pays court- 
fees on the basis of the enhanced rent both in the 
plain and the memorandum of appeal, whereas 
the proper court-fees payable is, the amount pay- 
able on the difference between the rate claimed 
and rate paid, under Sch. I, Art. 1, Court Fees 
Act, the High Court can direct refund of the excess 
amount paid. D 

O. R. from the original decree of the 
Officiating Sub-Judge, Bogra. 

Messrs. Bireshwar Bagchi aad J yotindra 
Nath Das, for the Petitioner. 

Mr. Bijan K. Mukerji, for the Opposite 
Party. f a 

D. N. Mitter; J-—This Rule was issued 
on the learned Senior Government Pleader 
of this Court to show cause why the prayer 
of the petitioner asking for refund of 
the excess.court-fees should not be grant- 
ed to the petitioner or stich other order or 
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further orders made as to this Court may 
seem fit and proper. .It` appears that the 
petitioners who were the plaintiffs, institut- 
ed asuit for enhancement of rent under. 
the provisions of s. 7, Bengal Tenancy Act, 
and they paid court-fees both in the Court 
below asin this Court on the amount which 
was claimed on the basis of enhancement 
of rent. They did not pay court-fees on- 
the difference between the original rate of 
rent and the enhanced rent claimed. It 
now appears from a decision in Prosanna- 
deb Roikatv. Purna Chandra Saha (1), 
that a suit for enhancement of the rent of. 
a tenure, there being no prayer for recovery, 
of rent for any period would be govern- 
ed by Art. 1, Sch. I, Court Fees Act, and 
the court-fee payable on the plaint would 
be on the difference between the rate claim- 
ed and the rate paid before, and the fee 
payable on the memorandum of appeal 
would be on the difference between the 
tate claimed and the rate allowed by. the. 
Court below. f 
Having regard to this decision it appears 
that the plaintiffs paid in the Court below 
as well as in the memorandum of appeal 
an aggregate sum of Rs. 585 in excess of 
the sum payable in view of the decision 
of Murkerji, J. just referred to. The ap- 
pealin connection with which this Rule 
arises was disposed of by us on April 11, 
1935, and on the same date Mr. Bagchi ap- 
pearing for the petitioners made an appli- 
cation asking that his client should be al- 
lowed a refund of the excess sim paid. 
We accordingly asked the. Senior Govern- 
ment Pleader to show cause why the prayer 
of the petitioners should not be. granied. 
Dr. Mukerji, the - Junior Government 
Pleader, has appeared to show cause.” He 
does not dispute the position that accord- 
ing to this decision the plaintiffs-petitioners 
have paid an excess sum of Rs. 555 in 
court-fees, but what he contends is that 
this is nota case in which we should exer- 
cise our powers of inherent jurisdiction 
undér the provisions of s. 151, Civil Proce- 
dure Code. A number of authorities have 
been referred to atthe bar which would 
go toshow that in cases which are’ not 
governed by any express provisions of the 
Act the Court’ can direct a refund under- 
s. 151, if obvious injustice has been done. 
We shall presentey refer to those cases. 
The provisions which entitle » párty to a 
refund of court-fees which are expressly 
mentioned in the Court ees Act are those 
(1) 38 O W N 527; 152 Ind. Cas. 753; AIR 1934 Cal. 
674; 61.0513; 7 RC 3la. ` a : 
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contained in ss. 13, 14 and 15 of the Act. 
It is admitted that the present case fells 
outside the provisions ‘of those - sections. 
From the authorities of different High Courts 
it appears clear that High Courts should 
interfere unders. 151, in such a°éase as 
_ this where obvious injustice has been done. 
We may refer to the case of Harihar Guru v 
~ Anando Mahanty (2), which again makes a 


Yeference to the very early case In the matter. 
We have next the decision. 


of Grant (3). 
of the Putna High Court in the case of 
Chandradari Singh v. Tippon Prasad Singh 
(4), which takes the same view. 
also a decision of the Madras High Court 
inthe case of C. Thamayya Naiduv. C. Ven- 
kataramanamma (5), to the same effect. 
Another decision which favours the exer- 
cise of inLerent jurisdiction is to be found 
in the case of Mohammad Sadiy v. Ali 
Abbas (6). It is true that there is a subse- 
quent decision of the Patna High Court in 
the case of Jagdesh Chowdhury v. Radha 
Dubey (7), where it was held that the-in- 
“herent power of the High Court in such 
cases sould be exercised with caution and 
not in every case. 

We have, however, examined the facts 


of that case and the circumstances were 


very different there. In those circumstances 
Dawson Miller, C. J. who laid down the 


principle in the earlier Patna case refused to’ 


exercise the inherent power. In the present 
case it appears clear that the applicants 
paida large sum in excess of what is levi- 
able ‘from them. Having regard to the 
decision of Mukerji, J., which decision goes 
in their favour, we direct that the Taxing 
Officer who-is the Registrar on the Appel: 
late Side of this Court may issue the neces- 
sary certificate to the petitioners so- that 
they may get a refund of Rs. 585 which have 


been paid in excess by them in court- 
fees. 

Rau, J.—I agree. 

D. Application allowed. 


(2) 40 0 365; 20 Ind. Cas, 498, 

(3).14 W R 47. - 

(4) 3 P L J 452; 46 Ind. Cas. 271; A I R 1918 Pat 
496; (1918) Pat 273. , , 

(5) 55 M 641; 139 Ind. Cas. 131; A I R 1932 Mad. 
438; 62M L J 541; (1932) M WN 420; 35 L W 618; 
Ind. Rul. (1932) Mad. 625. 

(8) 7 Luck 588; 146 Ind. Cas. 789; A I R 1933 Oudh 
170; 10 O W N 292; Ind. Rul. (1933) Oudh 152. 

D © Pat. 599; 105 Ind. C TI; A I R 1928 Pat, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 22 of 1935 
February 4, 1936 
Agaga HAIDAR, J. 
. PIAR} LAL—DEFENDANT—-ÅPPELLANT 
versus 
KARTA RAM—PLAINTIFF—RzEsPONDENT 
Limitation—Applicant applying for copy—Delay 
by copying department—Applicant should not suffer 
—Copying department, not his agent Practice— 
Punjab—Rules for obtaining copies—Simplification 
suggested. i 
A litigant cannot be made to suffer for the laches 
and inaction of any department connected with the 
administration of justice and hence there is no reason 
why a party should lose his right of appeal for the 
dilatory methods of the copying department. The 
copying department is not the agent of the appli- 


- cant for copies but of the particular department 


of the Government which is in charge of the 


Deputy Commissioner. Rupa Mal v Ram Chand (1), 
followed. 

The rales rating to the obtaining of copies in 
the Punjab are far from being easily understand- 
able and it is to be hoped that some simple rules 
shall be devised so that the litigants shall not be 
harassed and the time of the Court in considering 
these matters, which unfortunately crop up almust 
every day, shall not be wasted. 


S.C. A. froma decree of the Additional 
District Judge, Karnal, dated October 6, 
1934. 

Mr. Shamair Chand, for the Appellant. | 

. Messrs. Achhru Kam and Indar Dev Dua, 
for the Respondents. 


Judgment.—This isa defendant's ap- 
peal, which raises a question of limitation. 
The trial Court decreed the plaint- 
iffs claim on July 14, 1933. On July 
15, 1933, the defendant with a view 
to filing an appeal in the Court of 
the District Judge, made - an «pplication 
for copies of judgment and decree and 
along with his application deposited a 
sum of Rs. 3. Nothing further was done 
by the copying department. They could 
easily have informed the applicant that 
the amount which he had deposited was 
inadequate for the purpose of obtaining the 
copies; or they might have demanded the 
balance from him or they could at least 
have returned .he application itself to him 
on the ground that it was not a good ap- 
plication owing to the proper copying fee 
not being deposited along withit. They 
did nothing of the kind ‘until July 27, 
1933, when they prepared the estimate of 
costs. This estimate was communicated 
to the apvlicant and he promptly paid the 
balance on the same day. The copies were 
ready on July 27, 1933, and were delivered 
to the applicant on the same day.’ The 
appeal was filed on August “25, 1933. The 
position, therefore, $ that, if the appellant 
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is allowed toexclude the time between 
July 15, 1933, and July 27, 1933, he would 
be within time. On the other hand, as 
the learned District Judge has held, if the 
applicunt was entitled only to two days’ 
concession, namely, July 26 and 27, the 
appeal would be clearly 
Holding this view, the- learned District 
Judge has dismissed the appeal as barred 
by limitation. 

In second appeal two contentions are 
raised by the defendant-appellant. In the 
first place, it is argued that the copying 
department after receiving application on 
July 15, 1933, did not take any action at 
all and, therefore, tie petitioner was lulled 
into a state of false security. These is 
force in this contention. The copying 
department, as already pointed out, should 
have taken prompt action either by re- 
turning tLe application on the ground that 
it was not in order because the full 
cost of copying had not been paid or it 
could have demanded the balance. But there 
was no justitication for them to keep it in 
their office from July 15 lo July 27, 1933, 
without taking any action. A litigant 
cannot be made to suffer for the laches 
and inaction of any department connect- 
ed wiih the administration of justice, hence 
there isnc reason why in the present 
case the defendant-appellant should lose his 
right of appeal for the dilatory methcds 
of the copying department. I have already 
laid down in Rura Mal v. Ram Chand (1) 
that the copying department is not the 
agent of the applicant for copies but of 
the particular department of the Govern- 
ment which is in charge of the Deputy 
Commissioner. 

-It was pointed out to me by the learned 
Counsel of the opposite party 
applicant should have put in the minimum 
deposit of Rs. 5 along with the application 
and not Rs.3 as he actually did. Tne 
learned Counsel, however, forgets the ad- 
mitted fact that the cost of the copy of 
the decree in ihe present case would have 
been only Re. 1-2-0. There was nothing 
whatsoever to prevent the copying depart- 
ment from supplying the applicantwith a 
copy ofthe decree only and withholding 
the copy of the judgment until] the balance 
had been paid. Now, counting the period 
from July 15,1933, when application was 
undoubtedly made for copy of the decree 
with a deposit of Rs. 3 up to July 27, 1933, 
the applicant was undoubtedly entitled to 


(1) 37 PL R 784; 159 Inf. Oas. 178; A I R 1936 
Lah. 200; 8 R L 353. 
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a deduction of this time. Having’ -regard 
to s.12, sub-s. (2),. Limitation Act, and 
deducting the period between July lo and 
27, the appeal of the defendant in the lower 
Appellate ‘Court would be within time. 
Furthermore, an appeal is filed against 
the decree, a copy of which must accom- 
pany the memorandum of appeal. The 
applicant could have been supplied with 
& copy of the decree and he would have 
taken his chance of filing the memorandum ` 
of appealin the lower Appellate Court 
together witha copy of the decree only. 
He could then have prayed for dispensa- 
tion as regards the copy of the judgment 
and the Court might have granted the same 
to him. That wasa matter entirely bel- 
ween the applicant and the Court and not ° 
for the copying department. The chances 
for obtaining that dispensation might have 
been remote, but that again wes a matter” 
for the Appellate Court and for nobody 
else. The rules, as I have pointed out 
on more than one occasion, relating tothe - 
obtaining of copies in this Province, are 
far from being 
and it isto be hoped that some simple 
rules shall be devised so that the litigants 
shall not be harassed and the time of 
the Court in considering these matters, 
which unfortunately crop up almost every 


day, shall not be wasted. afin, 


I, therefore, hold that the defendant’s ap- > 
peal before the lower Appellate Court was 
within time. I, therefore, allow the appeal 
and, setting aside the order or the lower 
Appellate Court, remand the case for digo- 
posal according to law. The remand may 
be treated under O. XLI, r. 23 ors. 151, 
The appellant is 
entitled to a refund of the court-fee. 
Having regard to all the circumstances, I 
order that costs shall abide the result. 

D. Appzal alluwed. 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 237 of 1935 
March 12, 1934 
LorRT-WILLIAMS AND JACK, Jd. 
ALLAN E. KER—PETITIONER 
versus 
PROMOTHS NATH SARKAR-~ 
Opposite PARTY 
Criminal Procedure Cade (Act V of 1898), s. 94 
—Lien—Solicitor’s general lien—Order under 3. 94 
for production of, dosuments—Solicitor’s general 
lien, if good answer—Penal Code (Act XLV of 1869), 
s. 497—Whether offence against public—-Crown, if 

a prosecutor. 
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A Solicitors Hen is 4 ,right-exercisable against 
the client, and gives the Solicitor. no higher right 
against third persons than the client himself jos- 
sesses. Thus, notwithstanding the lien; the Solicitor 
can be compelled to produce tha p&pers in. his 
possession if his client would have been bound to 
produce them, 

Therefore, a Solicitor's general lien upon docu- 
ments is no answer to an order made under s, 94, 
Criminal’ Proczdure Code. Where for tha purpose 
of substantiating the charge under s, 497, Panel 
Oode against the accused, ib is necessary that the 
Crown shuld usa the documents as evidence against 
the accused, the Court is entitled under s. 94 of the 
Criminal Procedure Code to issue a summons for 
the production of any such document necessary or 
desirable for the purposes of any investigation, 
enquiry, trial or other proceedings under the Code 
as. provided by that section, Such en order can 
be made by the Court summoning the complainant 
to produces such documents, these documenis being 
the property. of the complainant. If, therefore, the 

‘complainant can be ordered by the Gourt to pro- 
duce docuren‘s belonging to him, similar'y bis 
Solicitor or Attorney may be ordered to produce 
them if they are in bis possessicn, and this. regard- 

| less of whether he has a lien upon them cr ncb. 

Althoigh no Court may take cognizance (f an 
offence under 8, 497 of the Tenal Code escept upon 
a complaint made by the husband es provideu'’in . 
that section, nevertheless, the offence . referred .to 
in that seciion is, like all otler cffences described 
in the Penal Code, an offence against the public 
in which tha Crown, as always, is the prosecutor, 
The complainant merely ‘puts the Crown in motion. 
Thereafter, the issue is between the Crcwao and the 
accused, i 

_. Messrs. Lewis and Gopinath Biswas, for 
the Petitioner. - 


Lort-Willlams, J.—This is a petiti non 
behalf of the Firm of Messrs. Clarke, Raw- 
_ lins, Ker & Co., cariying on business as 
Solicitors end Notaries in Calcutta. They 
were- instructed to act on behalf of the 
complainant in respect of a charge which 
was subsequently preferred under s. 497 
of the Indian Penal Code. Process was. 
issued against the accused and, subsequent- 
ly, the complainant intimated to the peti- 
tioners. that their services as Attorneys 
were nolonger required by him, 


Thereupon letters passed between the 
complainant and tLe petitioners in which 
the petitioners: stated that all documents. 
belonging tothe complainant which were 
in their hands would be handed over to him 
on payment of their bill of costs. There- 
after the petitioners were. served with a 
sub-poen2a to produce the documents be- 
fore tue Chief Presidence? Magisir.te. ‘Lhe 
petitioncrs then moved: the Onjet Lresidency 
Magistrate for au order that their costs’ 
shoutd be -paid before they produced the 
dueumenis- under the order. .TLe Magistrate 
tken mzde the following order; ` À 

“Heard both. sides, Qrderal etitioner de- 
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posit all docements received by him from his 
‘client in Court; I propose to use them for the 


purpes2s of this case but petitioner's prayer that 
be bə allowed until 2-30 p. m. to-day before ‘the 
documents are used is allowed.” 

Thereupon, Mr. Lewis, on behalf of the 
petitioners, wpplied to this Court for un 
order that the Chief Presidency Magistrate's 
order be stayed and that a Rule.be issued 
to show cause why the order should. not 
be set aside. An order was made staying 
the Magistrate’s order until this morning. 
Mr. Lewis now asks that a Rule should 
issue. It seems clear that the Magistrate's 
order was made unders. 9 of the Crimi- 
nal Procedure Code. In my opinion a 
Solicitors general lien upon decuments.is 
no answer to an order made under this 
section. Although no Court may take 
cognizance of an offence under-s. 497 of the 
Indian Penal Code except upon a complaint 
made by the husband as provided in-that 
section,- neverikeless, the offence referred 
to in that section is, like all other offences des- 
cribed in the Indien Pena! Code, an offence 
against the public in which the Crown, es 
always, is the prosecutor, Tne complain- 
ant merely: puis .the Crown in mofion. 
Thereafter, the issue is-between the Crown 
and the accused. 

For the purpose of substantiating the 
charge against the accused, . it is necessary 
that the -Crown should use these documents 
as evidence ‘against the accused.- The 
Court is entitled under s. 94-of the Criminal 
Procedure Code to issue a summons. for the 
production of any such document necessary 
or desirable for the purposes of any investi- 
gation, enquiry, trial or other proceedings 
under the Code as provided by that section. 
Itis undoubted that such“an order could 
be made by the Court summoning the com- 


plainent 10 produce. such documents, 
these- documents being the pro 
perty of the complainant. [f, therefore, 


the complainant can be ordered by the Cours 
to produce documents belonging to.him, 
similarly his- Solicitor or Attorney may be 
orderéd to produce them if they are in his 
possession, and this regardless of whether 
he has alien upon them or not. 

A bolicitor’s lien is a right exercisable 


-against the client, and gives the Solicitors 


no higher right against third persons -than 
the client himseli possesses. ‘Thus, notw.h- 


“standing the licn, tue Solicilor can be come 


pelled to produce the papers in Lis, pose 

session if his clicnt would have been 

bound to produce them. In the cas: of 

Furlong v. Howard (1), it was decided that 
(1) 28 & L Rep. 118, 


ad 


‘also is his Solicitor though 


. that if such documents had been 
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whenever a client is bound te produce a 
deed, for the benefit of a third person, so 
i tLe latter may 
have a lien on it for costs against his client. 
It is clear that the complainant could have 
been ordered to produce these documents 
and, consequently, his Attorney may be 
ordered to produce them, notwithstanding 
hislien. Ofcourse the dccumenis remain 
subject to tLe Attorney’s lien, and when 


. the Court has finished with them, they must 


be returned to the Attorney and not to the 
complainant. In tkese circumstances, this 


` petition must be dismissed, and the stay 


which wes ordered yesterday is removed. 
The original application filed before the 


Chief Presidency Magistrate may be 
returned. 
Jack, J.—I agree. I would like to add 


C exempt 
from production, that would have been 
mentioned under cl. (3) of s. 94, which ex- 
empts certain dccuments {rcm liability of 
production. But there is no exemption of 


documents which are the subject-matter of 
a private lien. 


N. Petition dismissed. 


| ALLAHABAD HIGH COURT 
Civil Revision Application No. 395 of 1934 
December 18, 1935. 
ALLSOP AND Ganaa Nata, JJ. 
Kr. NANDAN SINGH—Appuicant 


VETSUS 
Musammat SUNDAR KUAR AND OTHERS 


ae -—OPPOSITE PARTIES 

Civi} Procedure Code (Act V of 1908), O. 1X, rr. 
13, 14—Mortgage suit—Person impleaded as defend: 
ant being subsequent purchaser of part of mort- 
gaged property—Whether ‘opposite party’—Order 


Setting aside ex parte decree without notice tohim— 


Legality of. 

No ex parte decree shall be set aside unless the 
opposite party has received notice and has had an 
opportunity tobe heard. Where a person has been 
impleaded in a mortgage suit being a subsequent 
purchaser of a part of it, and he has not acquired 
any advantage under the decree, he cannot be des- 
cribed as an opposite party and an order setting 
aside an ex parte decree without notice to him 
cannot be said tobe illegal. The fact that he may 
have obtained some subsequent advantage by sale 
of the property or by purchasing the property sold 
possibly at a favourable price, is no reason for re- 
garding him asa person benefited by the deeree 

C. R. App. against an order of the Sub- 
Judge, Aligarh, dated February 25, 1933. 

Mr. Kamta Prasad, for the Applicant. 

Mr. S. B. L. Geur, for the Opposite 
Parties. 4 
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Judgment.-—Thigis an application askin? j 
us in revision to set aside an order passe 
by the Court below which set aside an 
ea parie @ecree. The basis upon which 
the Court acted was that the applicant in 
that application, that is the person who 
was seeking to get the decree set aside, 
had not been served with notice and no 
argument has been addressed to us upon 
the facts of the case. The contention is 


that ihe present applicant who was a 
party to the suit and a party 
to the decree was not given any 


notice of the application to set that decree 
aside and was’ not even mentioned in tke 
application as one of the persons concerned, 
The decree was one for salecn a mori- 
gage. The present applicant, Mandan 
Singh, wasa subsequent purchaser of .a 
part of the mortgaged property and was a 
necessary party to the mortgage suit and 
had been impleaded in that suit. After ihe 
ex parte decree was passed, the property 
was putto sale and Mandan Singh, pur- 
chased a part of it. He had also obtained 
an order that the sale of the property ori- 
ginally purchased by him should be post- 
poned tothe sale of the other property and 
that it should not be sold if the other pro- 
perty fetched a sufficient price to discharge: 
the liability. The fact was that the other 
property did fetch a sufficient price to dis- 
charge the liability, and consequently 
Menda Singh’s property was not put to 
sale. 

The argument before usis that Mandan 
Singh had obtained a definite advantage 
under the ex parte decree and that the 
decree should not have been set aside þe- 
hind his back. We realise that it may 
perhaps be said that Mandan Singh ob- 
tained some advantage in the proceedings 
consequent upon tke ex parte decree al- 
though we would notice that his property 


_Was liable to contribution even if it was 


not sold in satisfaction of the decree. We 
tLink, however, ihat this was nota reason 
why ke should have been served witha 
notice of the application to set the ex parte 
decree aside. Under O. IX, r. 14, no decree 
shall beset aside on any such application, 
that is an application to set aside an ex 
parte decree unless notice thereof has been 
served onthe opposite party. The question 
is whether Mandan Singh can be described 
asan opposite pariy. In the suit he ap- 
peared in tke array of defendants as a 
subsequent purchaserofa part of the pro- 
perty mortgaged. The decree was forthe 
sale of the whole mortgaged property and 
+ ; 


` cerned. 
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on the face df the decree he was prejudiced 


by it. It did not appear from the decree ` 


itself that he had acquired any advantage 
under the decree. The fact that he may 
have obtained some subsequent advantage 
by sale of the property or by purchasing 
ihe property sold, possibly at a favourable 
price, isno reason for regarding him as 
a person benefited by the decree itself. . 

We think, therefore, that he could not 
properly have been described as an opposite 
party, and wesee no reason to set aside 
the order of the Court below upon the 
ground that it was passed behind Mandan 
Singh’s back. It has been suggested that 
Mandan Singh wasa necessary periy to 
the suit under the provisions of O. XXXIV, 
T. 1, Civil Procedure Code, and that he was 
therefore, a necessary party to all proceed- 
ings connected with the suit. We consider 
that a special rule applies to applications 
to set aside ex parte decrees. The only 
rule is that no ex parte decree shall be set 
aside unless the opposite party has received 
notice and has had an opportunity to be 
heard. As wehave already said we do 
not think that Mandan Singh could be 
described as an opposite party, and we 
cannot, therefore, hold that the order of the 
Oourt below was bad because Mandan 
Singh's name had not been mentioned in 
the application asone of the persons con- 
We consider that there is no 
force in thisapplication for revision and 
we dismiss it with costs. 

N. Application dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 2203 of 1935 
March 2, 1936 
: ADDISON AND ABDUL RASHID, JJ. 
SUNDAR SINGH AND otazrs—PLaIntirrs— 
—APPELLANTS 


A versus 
RAJINDAR SINGH--DEFENDANT AND 
ANOTHER—P LAINTIFFS — RESPONDENTS 

Court Fees Act (VII of 1870), s. 7 (iv) (0— 
Suit for declaration and compelling lambardar to 
accept revenue—S, 7 (iv) (c), applicability—Plaint- 
if should not be allowed to reduce jurisdictional 
value of suit. 

. Ina suit for a declaration that a certain lam- 
bardar cannot refuse to accept laed revenue and for 
compelling him to accept revenue, the court-fee is gc- 
verned bys. 7 (iv) ‘c), Court Fees Act and in such cases 
the Court should not allow the plaintiff to reduce 
the jurisdictional value of the suit. Sri Kishan Das 
v. Sat Narain (2), Hakim Rai v. Ishar Das-Gorakh 
Rai (3), Jani v. Bishen Singh (4), Gurudwara Mahant 
dawala Singh v. Kala Singh (5) and Jhanda Singh 
v, Gulabmal Bhagwan Das (6), followed, 
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F. ©. A.*from an order of the Senior 
Subordinate Judge, Jerozepore, dated 
July 17, 1935. 

Mr. L. C. Mehra, for the Appellants. 

Mr. Bhagat Singh, for the Respondent. 

Addison, J—This was a suit for a 
declaration that the defendant lambardar 
could not refuse to accept land revenue 
from the plaintiffs for the land of which 
they were occupancy tenants, and for a 
permanent injunction against the defen- 
dant compelling him to receive such land 
revenue from the plaintiffs and not from 
the landlords. The suit was valued for pur- 
poses of jurisdiction at Rs. 5,100 but court- 
fees amounting to Rs. 10 only were 
paid. The trial Court came to the con- 
clusion that s. 7 (iv) (c) of the Court Fees 
Act applied and ordered the plaintiffs to 
pay court-fees ad valorem on Rs. 5,100. 
The plaintiffs refused to do so and the 
plaint was rejected. Against this decision 
the plaintiffs have appealed. 

The learned Counsel appearing for them 
stated that he wished to argue that he 
might be permitted to reduce the jurisdic- 
tional value of the suit as was allowed in 
Bura Mal v. Tulsi Ram (1). Itis the case 
that this was allowed in Bura Mal v. 
Tulsi Ram (1) but one of the Judges 
who decided Bura Mal v. Tulsi Ram (1) 
did not allow this to be done in Sri 
Kishan Das v. Sat Narain (2) when he 
was sitting on another Division Bench. 
Hakim Rai v. Ishar Das Gorakh Rai 
(3) is a Division Bench authority against 
the appellants and so is Jani v. Bishen 
Singh (4). There are also two Single Bench 
decisions, namely Gurudwara Mahant 
Jawala Singh v. Kala Singh (5) and 
Jhanda Singh v. Gulab Mal-Bhagwan Das 
(6). There is no doubt as tothe state of > 
the law so far as this Court is concerned. 
We hold that the decision of the trial 
Judge was correct and we dismiss this 
appeal wilh costs. 

D. Appeal dismissed. 

(G) 9 Lah, 366; 107 Ind. Cas. 609; A I R 1927 Lah, 
890; 9 Lah. L J 579; 29 P L R 27; I L T 40 Lah, 29, 

(2) 13 Lah. 391; 135 Ind. Cas. 199; 32 P LR 729; AT 
R 1932 Lah, 132; Ind. Rul. (1932) Lah. 99, 

(3) 8 Lah. 531; 102 Ind. Cas, 46; A I R 1927 Lah, 
499; 9 Lah. L J 400. 

(4) AI R 1935 Lih, 698; 161 Ind. Cas, 173; 38 PL 
R 319; 8 R L 676. 

(5) A I R 1931 Lah. 307; 133 Ind. Cas, 120; 322 P L R 
193; Ind. Rul. (1981) Lah. 744. 

(b) 13 Lah, 7ë8; 137 Ind. Cas. 240; A IR 1933 Lah, 
216; 33 P L R 48t; Ind, hul, (1932) Lah, 3:0, 


ALLAHABAD HIGH COURT 
Sezond Civil Appeal No. 1550 of 1933 
December 19, 1935 
GANGA Nata, J. 

BACHCHOO LAL—PLATNTIFF—ÀPPELLANT 
versus 
Musammat BISMILUA AND orarrs-— 
DeEFENDANTS— RESPONDENTS 

Muhammadan Law—Divorce—Contingent divorce— 
Validity of. 

Under Muhammadan Law a contingent divorce is 
valid; a divorce may be sə pronounced ag to come 
into effect not immediately, but at some future time, 
contingent on the haprening of some specified future 
event. 
< §.0. A. from the decision of the Sub- 
Judge, Allahabad, dated October 17, 1933. 

Messrs. Muhammad Ismail and Mahbub 
Alam, for the Ar pellant. 


_dudgment—This is an appeal by the 
plaintiff end arises out of ‘a suit brought 
by. him against the defendants for resti- 
tution of conjugal rights with defendint 
No. l. As the defendants are absent, the 
case has been heard ex parte, The plsint- 
iffs case wasthat  Musammat Bismillah, 
defendant No. 1, was his legally married 
wife. The defendants contended that rhe 
had been divorced by ihe plaintiff. The 
trial Court did not go into the question of 
divorce and decreed the suit. On appeal 
the learned Subordinate Judge found that 
Musammat Bismillah had been -divorced by 
thé plaintiff «nd dismissed the suit. The 
only point which has been urged by the 
learned Counsel for the appellant and is for 
consideration is whether the plaintiff could 
divorce his wife under a contingent deed 
of divorce. Reliance is placed cna deed 
dated January 5, 1930, executed by the 
plaintiff himself. This deed shows thas 
the plaintiff had not made any provision 
forthe maintenance ofhis wife till the time 
of the execution of the deed and it provid- 
ed thatthe plaintiff would pay Rs.10 at 
12 a.m. on January 6, 1930, to Abdul 
Shakur, his father-in-law, for the mainten- 
anée of his wife and in future would pay 
Rs. 10 a month till the end of each English 
Calendar and after having paid mainten- 
ance for four months, he would send for 
his wife and in csse of default of any cen- 
dition, the deed would oper: te as a deed of 
Talag kamil (absolute divorce). The deed 
further au horized the father of he girl in 
ease of default to marry her wherever he 
l ked. The ceed wes described as a talagna- 
ma in case of default of conditions. The 
plaintiff has not fulfilfed the conditions laid 
down in the deed. Consequently there can 
be no doubt that the deed takes effect as a 
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decd of divorce in ‘aczordanze with ils 
terms. There can bo no question about 
the validity of a contingent divorce. As 


laid down in the Principlés of Muhammadan 
Law by Tavabji (1913), p. 145 : 

“In Hanifi Law a divorce may ba so pronounced 
as to come into efiect not immediately but at 
some future time, contingent on the happening of 
some specified future cvent (vide para. 144).” 

Baillie’s Digest of Muhammadan Law 


also shows : 

“C1) Repudiation may be either of the present 
time, or be referred to the future; and it may be 
with or without comparison or description, and may 
be pronounced either before or after consummaticen 
(p. 212),” 
and (2) 

“repudiation is said to be referred to atime when 
its effect is postponed from the time of speaking to 
some future time specified without any condition. 
And repudiation is said to be suspended on or 
attached to a condition, when it is combined with a 


_ condition and made contingent on its occurrence. In 


the former cas2 repudiation takes effect immediat- 
ly on the arrivalof the time tə which it has been 
referred in the latter it takes eflect on ths occurrence 
of the event on which it his been made to depend 
(p 218). epee 
The divorce was made contingent in this 
case on tLe default of the plaintiff in 
performsnee of the conditions laid down in 
the deed. The default has been commit‘ ed 
and consequently te divorce comés into 


effect. I, therefore, agree with tbe finding 
of the lower Appellate Court. There is no 
force in the appeal. It . is, therefore, 


ordered thatthe appeal be dismissed. 
N. l Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 985 of 1935 
February 25, 1936 

CUNLIFFE AND HENDERSON, Jd. 
SUPERINTENDENT anp 
REMEMBRANCER or LEGAL AFFAIRS, 
BENGAL—PETITIONER 
versus 
JIBAN KUMAR DE AND otages 
—OPPOSITE PARTIES. 

Criminal trial—Piea of guilty~Informal admis- 
sion as to guilt—Whether amounts to plea of guilty 
—Proceedings under s. 110, Criminal Procedure 
Code (Act V of 1898)—Prosecution or defence should 
not be hampered in any way—Defence should be 
allowed to cross-exfmine prosecution witnesses. 

A ploa of guilty in a Criminal Ccurt’ can only 
be made in response to a charge made by the 
Court and an informal admission as to guilt does 
not amount to a formal plea of guilty and suéh 
an admission has not’ the same binding effect as 
a plea of guilty. It has rot the same effect‘ in 
fact and it has not the same effect in law. Itvigs’ 
quite obvious that an admission of guilt in’ pros 
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ceedings under as. 110, Criminal Procedure Code or 
in proceedings of a more informal character ean wt 
am nint to a plea of guilty. + 

Neither. the prosecution nor the defence, in pro- 
ceedings under s. 110, Oriminal Procedure Code or 
enquiries of this kind, ought to be hampered in 
any way. Ib ought to be open to the defence to 
erecta the prosecution witnesses if they wish 
o, 


Petitioner. 

Messrs. J. C. Gupta and Amrita Lal 
Mukherjee, for the Opposite Parties. 

Cunliffe, J—The petitioners here are 
the Crown. They obtained a Rule nisi on 
a number of grounds, of what we need 
only now consider the first two. The Rule 
was directed against an order passed by 
the Sessions Judge of Faridpur. The 
learned Judge was dealing with an order 
made by one of his subordinates, if that 
is the proper expression to use, Mr. De 
who is a Snb-Divisional Officer and a 
First Class Magistrate at Madaripur. 


It became De's duty to preside over an 
inquiry under s. 110, Criminal Procedure 
Code. That is one of the so-called pre- 
ventive sections which deals with the 
liability in time of disturbance of persons 
implicated to execute bonds for good be- 
haviour. The state of affairs down in Mr. 
De’s district seemed to have been, before 
this inquiry took place, of a somewhat 
serious nature. There was app2rently a 
rebellious agitation going on, pzople were 
being terrorised on the one hand and 
other persons were apparently arming 
themselves. It is obvious from 
Mr. De's order that living in the midst 
of scenes like this, he appreciated to the 
full, in fact, one might almost say, was 
obsessed with what was going on around 
him. Having examined over 70 wilnesses 
for the prosecution, nine of wom were 
cross-examine’, the accused were, I 
imagine, asked to make.some statement 
and in the statements they made, there 
appeared to have been certain admissions 
for the purpose of notifying the Court 
that they would submit to the- giving of 
security. As a result of this inquiry, Mr. 
De ordsred each of the accused and they 
were ten of them to execute a bond of 
Rs. 1,000 with two sureties each for the 
same sum binding themselves over to be 
of good behaviour for tree years, and 
tha Magistrate added that, considering ths 
nature of the evidenée against them, the 
dangerousness of their character, and the 
enormity’ of their record, the order cannot 
he. at all regarded as severe, a curious 


’ 


SUPDT. & REM. OF LEGAL AFFAIRS, BENGAL V. JIBAN KUMAR DE (GAL) 


Mr. Anil Chandra Chaudhuri, for the’ 
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piece of self-criticism which does not often 
find in thistyps of order. Appavently, ths, 
securities were not forthcoming and the 
matter got into the hands of the Sessions 
Judge at Faridpur under the provisions of 
s. 123 of the Uode and the learned 
Judge does not seem to have seen very 
much eye to eye with the Sub-Divisional 
Officer. In the course of his judgment 
and at the end of it he says: 

“For the present I would only order that as the 
accused refussd to cross-examine the witnesses who 
deposed against them and also pleaded guilty 
from an idea that they would bs let off easily on 
making a confession and since this impression 
was created in their minds undoubtedly by the 
Subordinate Police Officer who was entrusted with the 
investigation, it would be proper for me under 
s. 123 (3), Criminal Procedure Code, to direct that 
the accused should be allowed to cross-examine 
the prosecution witnesses, that their plea of guilty 
should be cancelled and they should be questioned 
again under s. 342, and that, if they want to 
examine any defences witness, they should be al- 
lowed to do so.” i 

The order of the Sessions Judge ter- 
minates in this way : 

“After taking down the deposition in this manner, 
the Sab-Divisional Officer snould submit the record 
again to the District Judge for considering the 
evidence on its merits No further prosecution 
witnesses will, however, be examined. The record 
is accordingly sent back to the Sub-Divisional Offiesr 


for nec2ssary action.” f 
It is against that order of the Sessions 


Judge thatthe Crowa obtained ths Rale 
and the first two grounds thst we are 
considering may bə regarded as preji ni- 
nry grounds which are drafted as fol- 
lows: 

“(1) For that tha learned Judge's order directing 
the cancellation of tha plea of guilty is unauthorised 
by law; and (2) for the Isarned Judg2’s order 
directing that no furth2i prosecution witness would 
be allowed to b2 examinad is illegal and erroacous.” 

As regards the first ground, ib seems 
eto me that there is a fallacy un lerlying 
the contentious argument which consists 
of the criticism of the learned Judge's 
direction in relation to the plea of guilty 
on the part of the accused persons. In 
point of fact, and in point of law, this 
plea was not a plea of guilty at all. 
Strictly speaking, a plea of guilty in a 
Criminal Court can only be made in res- 
ponse to a charge made by the Court and 
an informal admission as to guilt does 
certainly not amount to a formal plea of 
guilty and such an admission has not, of 
course, the same binding effect as a plea 
of guilty. It has not ths same e‘fect in 
fast and it has nob the same efesi in law. 
It is quite obvious bab an almission of 
guilt in proceedings suca as thais or in 
proczedings of a mye informal cawacier 
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could not support, for example, the plea 
of autrefois convict and that ebeing so, I 
think it is only right and proper that we 
should regard- the whole of the action of 
the Sessions Judge to which exception has 
been so strongly taken on technical 
grounds by the Crown from a fair and 
reusonable standpoint. I think that the 
learned Judge was of the opinion that 
having regard to the atmosphere which 
existed in the Madaripur District to which 
I made a brief reference at the beginn- 
ing of my judgment with a purpose that the 
whole conduct of these proceedings was 
perhaps of a rather less unimpassioned 
kind than one would usually find in «a 
Court of Justice. 


He seems to have suspected too and 
those of us, who have practical experience 
in this matter, know that such a thing 
is not impossible that there might have 
taken place a bargain on the part of the 
accused and the Subordinate Police Officers 
wilh regard to these admissions. A Ses- 
sions Judge is entitled io take that view 
if he chooses. It is, in my opinion, of 
very great importance ihat the Judge in 
his position should teke this broad line 
and should more specially regard the local 
difficulties both of the accused and of the 
prosecution when they are perhaps living 
in an atmosphere eleciric with unrest. 
I think it was reasonable that he should 
have ordered the cancellation of the so- 
called pleas of guilty which, as I have 
already pointed out, were’ really nothing 
more than admissions. I think that the 
whole of the rest of his order was per- 
fectly correct and proper, with the excep- 
tion that I consider that he had no right 
to direct that no further prosecution wit-° 
nesses should be examined. Neither the 
prosecution nor the defence, in enquiries 
of this kind, ought to be hampered in 
any way. It ought to be open tothe de- 
fence to cross-exemine these prosecution 
witnesses if they wished to. The reason 
for this is that ihe learned Judge with 
his experience has referred to the absten- 
tion, as if it was part of the bargein 
possibly between the authorities and ihe 
accused so that the accused should not 
give further trouble. Therefore, our order 
on this application is that this Rule will 
be made absolute to a limited extent. It 
will be’ on this basis that the learned 
Judge ought not-to have directed that no 
further prcesecution witnesses should be al- 
lowed to be examined and on that ground 
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alone his final direction, to which I have 
referred, be altered. . 

Henderson, J.—-Proceedings were drawn 
up under the provisions of s. 110, Ori- 
minal Procedure Code, against the opposite. 
parties. 70 witnesses were examined for 
the prosecution. None of them was cross- 
examined. The opposite parties were 
then exemined under the provisions of 
s. 342 of the Code and, in reply to the 
questions asked, they made use of the 
Bengali words...........000 

An order was then made, directing them 
to give security for a period of three years. 
As they were unable to doso, the proceed- 
ings automatically came before the learned 
Sessions Judge under. the provisions of 
s. 123 and he passed an order, the terms 
of which have been set out by my learned 
brother. 

In my opinion the first ground upon 
which this Rule has been supported is 
entirely misconceived. The ground taken 
is that a plea of guilly cannot be with- 
drawn or cancelled. Of course, the answer 
to that technical plea is that there never 
wes a plea of guilly, because such a 
thiug is unknown in an inquiry under 
Chap. VIII of the Ccde. I entirely agree 
with my learned brother that a plea of 
guilty means a plea made to a regular 
charge at a trial. Section 117, sub-s. (2) 
specitically lays down that in an enquiry 
under this chapter, no charge need he 
framed, and in fact, no charge was framed. 
The statements made by the opposite 
parlies are, therefore, nothing more than 
admissions and the pcsition is as follows: 
When the proceedings came before the 
learned Judge, tle opposite parties made 
a case to thle effect thet their conduct 
at ihe trial was due to an inducement 
mide by tke investigating Police Officer; 
that they were led to suppcse that their 
security would be eccepled, end although 
they led uo sericus objection to execute 
bonds, they strongly objected to being 
given rigorous imprisonment for aterm of 
three yeais. Now, there were materials be- 
fore the learned Judge which would certain- 
ly justify him, if be saw fit to doso, to 
come io the conclusion that there was 
something in this. Indeed, it is: 
diffeult to explain their behaviour at the 
trial on any otfier hypothesis. I can find ` 
nothing in the law to suggest that in such 
circumstances, a Sessions Judge is for- 
bidden to direct thet the accused persons 
should be examined again. Taking the 
view that he did, and it is not for us to 
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say here whether that view was right or 
wrong, this order was.a thoroughly sensible 
order, : 

The second ground appears to me to be 
equally plain. The opposite parties in- 
duced the Judge to accept their contention. 
that their conduct wes due to an induce- 
ment and that their admissions were, there- 
fore, made under a misapprehension. In 
such circumstances, they asked that thes 
might be allowed to re-open the matter. 
But it is exactly the same with the pro- 
secution; owing to the attitude adopted 
by the opposite p2rties, they did not 
think it necessary to produce all the 
evidence which they had at their disposal. 
I entirely agree with my learned brother 
that if the matter is to be re-investigited 
at all, it ought to be a proper and com- 
plete investigation. I am bound to say 
that I find it difficult to appreciate why 
Mr. Gupta should have thought it worth 
his while to oppose the Rule on this ground 
and to attempt to shut out evidence which 
was not produced merely because of the 
attitude adopted by his own clients. I 
accordingly agree ihat this Rule should be 
made absolute to the limited extent in- 
dicated by my learned brother. 

D, Rule made absolute. 





ALLAHABAD HIGH COURT 
Execution Second Appeal No. 1205 of 1933 
January 30,1936 | 
SULAIMAN, CO. J. AND BENNET, J. 
MANSA RAM—JUDGMENT-DEBTOR— 
` APPELLANT 
VETSUS 
BADRI PRASAD AND ANoTHER— 


DEOREE-HOLDERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 39, 41, 
0. XXI, r.6—Decree-holder obtaining personally copy 
and certificate—Right to take it to Court to which they 
are sent or return them to Court of issue—Latter 
course taken—Court, if can grant execution — Execu- 
tion— Transfer of decree— Application for trans- 
fer, if step-in-aid — Limitation Act (IX of 1908), 
Sch. I, Art, 182 (2). 

It is open to a decree-holder, who obtains personal- 
ly the copy and certificate, either to take the copy and 
certificate to the Court to which they are sent; or, if 
for some reason he does not desire to do so, to return 
the copy and certificate to the Court which issued 
them. If he takes the latter action, then the Court 
which passed the decree becomes again seised of the 
matter, and is either able to grant execution itself, or 

` to grant a new certificate for transfer. Maharaja 
6 4 Bobbili v. Sri Raja Narasaraju (1), distinguish- 
ed. s 
“An application for transfer of. a decree amounts 
to a step-in-aid of execution. Todar Malv. Phola 
Kuar (2) and Kayastha Co. Ltd. v. Site Ram Dubey 
3), relied on. : 
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Ex.S. A. from the decision of the. Sub- 
Judge, Meerut, dated March 2, 1933. 

Mr. Basudeva Mukherji, for the Appel- 
lant. A 

Mr. N. C. Vaish, for the Respondents. 

Judgment.-—This is an execution second 
appeal by a judgment-debtor, in which 
the sole question raised is one of limita- 
tion. ‘The decree-holder obtained a decree 
on December 11, 1926, in the Small Cause 
Court, Bombay. On July 11, 1928, the 
decree-holder made an application for 
transfer of that decree for execution in 
the Court of the Munsif of Meerut. He 
received a certificate and copy of the 
decree in accordance with the rule cor- 
responding to the rule of this Court in 
O. XXI, r. 6 (2). Subsequently he did 
not take the copy of the decree and certifi- 
cate to the Meerut Court; buat ke re- 
turned them to the Bombay Court. He 
then, on December 2, 1929, made a further 
application for transfer to the Bombay 
Court asking that the decree should be 
transferred in the same way for execution 
to the Court of the Munsif of Meerut; 
and again the certificate and copy of decree 
were handed to him. He did not take 
them to Meerut, but again returned them 
to the Bombay Court. On February 6, 
1931 he made an application for transfer 
to the Bombay Court ; and on that applica- 
tion the certificate and copy of decree 
were sent by the Court direct to the 
Court in Meerut. The claim of the learned 
Counsel for the judgment-debtor is that 
after the first order of July 11, 1928, the 
Bombay Court ceased to have jurisdiction 
and that the procedure adopted should 
have been the procedure laid down in s. 41, 
Civil Procedure Code, which states: 

“ “he Court to which a decree is sent for execution 
shall certify tothe Court which passed it the fact of 
such execution, or whereths former Court fails to 
execute the same the circumstances attending such 
failure.” 

No authority for this proposition has 
been produced by Counsel. He relies on 
Maharaja of Bobbili v. Sri Raja Narasaraju 
(1). In that case the certificate for trans- 
fer had been received by the Court to 
which the transfer was to be made; and, 
therefore, their Lordships of the Privy 
Council held that the Court which passed 
the decree had no further jurisdiction 
until the procedure under section cor- 
responding to s. 41, Civil Procedure Cede, 


(1) Lt A L J 1129; 36 Ind. Cas. 682; AIR 1916 PC 
16:48 I A 238: 39 M 610; 3L M L J 300; 18 Bom. L R 
909; 20M L T 472; 24C Ler 478; 4L W 558; (1916) 4 
M W N 541; 210 W N162; 1 P L W.26 (P C). 
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-had* béen- carried out, Weare of the 
opinion that the present case is clearly 
distinguishable. In -our opinion it is open 
to a decree-holder, who obtains personally 
the copy and certificate either to take 
the copy and certificate to-the Oourt -to 
which they are sent; or, if forsome res- 
son:-he does not desire to do so, to return 
the: copy -and certificate to the Court which 
issued them. If he takes the latter action, 
then the Court which pzssed the decree 
becomes again seised of the matter, and 
is either able to grant execution itself, or 
to grant a new certificate for transfer. 
The argnment was made that it was not 
necessary for further steps to be taken of 
the nature ‘in the present case. In Todar 
Mal v. Phola Kuar (2), it was held that 
an:application for transfer of a decree 
amounted to a step-in-aid of execution. Ib 
was also. held in-the Full Bench ruling re- 
ported in Kayastha Co., Ltd. v. Sita "Ram 
Dubey (3), that a decree-holder was not 
now required to show his buna-fide or to 
prove that the step-in-aid of execution was 
taken by him wilh a genuine intention to 
execute his decree. We are of the opi- 
nion that the Court below was correct in 
holding -that the present application is not 
time-barred, » ‘and: we dismiss- this second 
ever with costs. 
Appeal ds nis:ed. 

ay ALA LJ 533; 19 Ind. Cas 64; 35 A 339. 

(3) (1929) AL J 983. 118 Ind. Cas 17; A IR 1929 
AIL ‘623; Ind. Rul. (1929) All 785, 
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“CALCUTTA HIGH COURT 

` Criminal Appeal No. 82 of 1935 
__ June £0, 1935 

LoRT-WILLIAMS AND: JACK, JJ. 

H: K. SHAW—APPELLANT 
VETSUS 
“SURESH CHANDRA MITTER— 

RESPONDENT 

Penal Code (Act XLV of 1860), ss. 420, 30—P ost- 
dated cheque ‘subsequently given for goods already 
delivered—Cheque dishonoured and receipt obtained 
—Held, receipt was not valuable security and cheat- 
ing was not proved—Remedy of complainant. 

Where for goods already delivered, the accused 
gives a yost-dated cheque and gets a receipt but 
the cheque is dishonoured, the receipt not being a 
evaluable sesurity within the meaning of s. 20, Penal 
Qode, no offence .of cheating is committed. The 
reme iy of the ccm, lainant Tes in a Civil Court 
for breach of contract, 

Messrs. Sures Chandra Talukdar and 
Ilirendra Chunder Ghose, for the Appel 
lent. 

Messrs. Sarai C.andra Janah and aS 
tunjoy De, for the Respondent. 
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Mr. D. N Bhattacharji, for the Crown. 

Lort-Williams, J—'n this cse the. 
appell.nt was convicied by a Presidency 
Magistrate of an offence under s. 420, 
Penal Oode, and sentenced to be detained 
till the rising of the Court and to pay a fine 
cf Rs, “600, i in default six months’ rigorous 
imprisonment, Out of the:fine if realized 
Rs. 300 was io be paid tothe complainant 
as compensation. The offence complained 
of was that of ckeating the complainant's 
firm onor sbout July 3, 1934, at Caleutta 
by dishonestly inducing the said fim to 
deliver a bill that is to say an  inivoice 
for Rs, 264-15-0, in exchange for a cheque 
No. 755136 upon the National Bank’ of 
India, which was subsequently dis- 
honoured. 

The case for the prosecutor was that 
the complainant's firm, the Atlas Agency 
of 20,Strand Road, Calcutta, cleared cer- 
tein goodson behalf ofthe frm of M. L, 
Shaw: & Co., Ltd., of which the accused 
was the Managing Director, from K. P. 
Dock “No. 4 per S.S. “Clan Macnair.” 
The ccmplainant firm sent a’ -bill, Ex. 7, 
showing that the sum of Rs. 264-15-0 was 
due in respect. of these services rendered 
end for out of pocket paynients in' respect 
of Customs duty and other charges. The 
bill was sent on June 2], 1934, and wes 
acknowledged by the firm of M. L. Shaw 
& Co, Li d. a On ihe sume date. No payment 
was made, but on July 2, 1934, Bholanath 
Mullick, ‘an assistant in the firm of the 
Atlas Agency,. met the- accused . and pres- 
sed him for payment. It is alleged that 
the accused ‘then. gave a- cheque “lor the 
emount cf the bill and Bholanath receipt- 
ed the bill by writing: upon it “Received 
by cheque No. A-755136." Underneath 


“that writing isa one-anna revenue stamp 


which ‘is cancelled by a rubber stamp 
with ‘Atlas Agency’ upon’ it. - Undernéath | 
that isthe signature of B. Mallick. 

Tle evidence ehows that Bholanath's 
recollection is not. accurate’ as tothe date 
when the cheque was given. The accused 
stated that he. gave a post-dated cheque, 
and thisis coifrmed by the fact thatin 
the counterfoil of the cheque book’ ofthe 
firm of M. L. Shaw & Oc., the cheque to, 
the Atlas Agency is dated July 3, 1934, 
but the hext cheque in favour of the 
Electric Supply Worporation, is dated June 
28, 1931. IL seems ` reasonably, clear, 
therefore, that the cheque was given. to 
the Altes Agéncy citheron the 28th or 
prior to June 28, 1934. ‘Phe cheque was 
dishonoured and returned on July-4; 1934, 


1936 


The ccmplainant’s firm then wrote to the 
firm of M. -Shaw & Co., and received a 
teply „regretting the dishonour of the 
cheque and asking the -Atles Agency to 
send their representative to receive payment 
of théir bill on July 9. But on this day 
no payment was made and, therefore, 
ey cea was lodged on July 11, 
1934. 

The-defence’ was that the dispute was 
ofa civil nature and that the firm of M. 
L. Shaw & Co., Ltd., had gone into liquida- 
tion and that these criminal proceedings 
had been started to put pressure on the 
accused. ` M. L. Shaw & Co., went into 
liquidation about the middle of July 1934. 
The Magistrate came to the conclusion 
that these facts showed that the accused 


had an antecedent intention to defraud 
the complainant. But that is not the 
quesiion which hehad to decide. Section 


420, Penal Code, provides that : 

‘(Whoever cheats and thereby dishonestly in- 
duces ‘the pèrson deceived to deliver any property 
to any person orto make, alter or destroy the whole 
oy any.part’ of a valuable security or anything 
which’.is signed or sealéd and which is capable 
of being converted :into a valuable security, shall 
be punished ....." 


The Advocate who has appeared on be- 
half ofthe ccmplainint, hes argied that 
what ‘the acctised did amounis either to 
inducing the complainant to deliver pro- 
perty to him, cr to make a valuable secu- 
rity, or something which wes signed, and 
which wes capable of being converted 
into a valuable security. With regard to 
the first part of the argument, the gocds 
which were the subject-matter of the clear- 
ing charges, had been delivered toM. L. 
Shaw & Co., Ltd, on or before June 20, 
1934. It is clear, therefore, that the ac- 
cused didnot induce the complainant 10 
déliver any property in exchange for the 
cheque, because the goods hed already 
been delivered at an earlier date. It can 
hardly be contended that the piece of 
paper upon which the account is written 
is property within the meaning of this 
section, or that the receipt is property 
within that meaning. The learned Advo- 
cale réiied more upon the second part of 
his ergument and contended that the re- 
ceipt is a valuable security within the 
meaning ofs.<20, Penal Code. That sec- 
tion provides that : 

“The words “valuable security” 
ment’ which is, or purports to bs, a document 
whereby any legal right is created, extended, 
transferred, restricted, extinguished or released or 
whereby any person acknowledgesthat he lies un- 
der legal ligbility or has not a certain legal right," 
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The receipt does not extinguish or relecse 
any legal right, Until payment of these 
charges, the righ'scf the Alles Agency 
against M. L. Shaw & Co. Ltd., remain, and 
the giving of the receipt does not cancel 
or extinguish them. The receipt could be 
given in evidence to prove ihat the pay- 
ment had actually been made, but it would 
always be open to the Atlas Agency to re- 
but this evidence by showing that in fact 
no payment had been received by them. 
Moreover, the receipt does not even pur- 
port to be an acknowledgment of payment. 
It amounts only to an acknowledgment that 
a cheque No. A-750136 has been received 
by the Atlas Agency. Even if the cheque had 
not been post-dated, this receipt would 
not have amounted toany more than an 
acknowledgment that theicheque had been 
received and it would always be open to 
the Atlas Agency to show thatthe cheque 
had never been paid. Still more is this so 
when the cheque was post-dated. In either 
cese a cheque is only a promise to pay, 
either on demand, or upon the date to 
which it has been post-dated. Therefore, the 
enly effect of the receipt is ên acknowledg- 
ment ihat a promise to pay has been given 
by M. L. Shaw & Co. tothe Atlas Agency 


by means of the cheque in question. It is 
clear, therefore, that this receipt cannct 
even come wi'hinthe last part of s. é0 


which says “whereby any person acknow- 
ledgesthet he lies under Jegal Jiabili y, or 
kas note certain legal righ’.” : 

The Atlas Agency by writing “received 
by cheque” on the back of the bill, did 
not acknowledge thet they hed not a certain 
legal rignt. As Ihave aleady stated, all 
that they acknowledged was that they had 
received a promise to pay the money, which, 
*if paid, would have extinguished their 
legal right to receive ithe «mount, 
Rs. 261-15-0, stated upon the invoice. 

It is clear, therefore, in my opinion, that 
the facis in this cese do not support the 
charge made agains’ the accused. His 
contention, that no crime hes been com- 
mitled, but thet the Atlas Agency has 
rights against him in a Civil Court is cor- 
rect. The remedy of the complainant lies 
ina suit for breach of M. L. Shaw & Co.’s 
contract to pay the emount of the invoice or 
in insolvency proceedings. Consequently, 
the conviction and sentence are set aside 


and the accused is acquitted. The fine, if 
paid, must be refunded. 

Jack, J.—I agree. 

D. Conviction set aside, 
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ALLAHABAD HIGH COURT 
Civil Revision Application No.,402 of 1935 
February 18, 1936 
Ganaa Nata, J. 
NAGESHWAR PRASAD SINGH— 
APPLICANT 
versus 
RAM SARUP SINGH AND OTHERS— 
: Opposite PARTIES 

Charitable and Religious Trusts Act (XIV of 
1920), ss. 3, 5—Deed containing more ihan one trust, 
one’ for a public and charitable purpose and other 
for a private purpose—S. 3, if appries~Trust, if 
should be express—Order under s. 5— Revision, com- 
petency of. 

Section 3, Charitable and Religious Trusts Act, 
applies to a deed which contains more than one 
trust, one of which may be a trust for a public 
_purrose of a charitable or religious nature and the 
other for a private purpose. The words “ construc- 
tive trust” ins. 3 further show that the trust to 
which the Act applies need not be an express trust 
for a public purpose, but it would apply also to a 
trust which cn the construction of the deed of trust 
may be held to be a trust created for a public pur- 
pose of acharitable or religious nature. Shabbir 
Hasan v. Ashiq Husain (2), distinguished, 

An application for revision lies against an order 
passed under 8. 5, Charitable and Religious Trusts 
Act. Mohammad Abdul Wahid Khan v. Radhe 
Kishen (1), followed. 

` C. R. App. against the order of the Dis- 
trict Judge, Moradabad, dated October 29, 
1934. 

Messrs. B. E. O'Conor and K.N. Malaviya, 
for the Applicant. 

Mr. S. B. Johari, for the Opposite Parties. 

Order.—This is an application in revision 
by Nageshwar Prasad Singh against the 
order of the learned District Judge, Morad- 
abad passed under s. 5, Charitable and 
Religious Trusts Act (XIV of 1920: A 
preliminary objection was raised by the 
learned Counsel forthe opposite party that 
no revision lies unders. 115, Civil Proce- 
dure Code. This point has been concluded 
by the case reported in Muhammad Abdul 
Wahid Khan v. Radhe Kishen (1). So there 
isno force inthe objection of the opposite 
party. 

The nex’ point for consideration is whether 
the case fell under the Charitable and 
Religious Trusts Act. It is conceded by the 
applicant that the trust in question is a 
mixed trust partly for a public and chearit- 
able purpose and partly for a private pur- 
pose. It has been urged by the learned 
Counsel for the applicant that the Charit- 
able and Religious Trusts Act does not 
apply to sucha trust. According to him 
it applies only to a trust for a public pur- 
pose of a charitable or religious nature. 


(1) (1929) A LJ 911; 121 Ind. Cas, 267; A IR 1929 
All.’ 581; 51 A 957; Ind. Ral. (1930) All, 139, 
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He relied on Shabbir Hasan v. Ashiq 
Husain (2). Inthe deed of trust that was 
before the Full Bench there was no trace of 
a dedication of a specified sum of money 
for tke purpose of being spent on the poor, 
needy and indigent. Indeed there were no 
words of dedication at all. Specified sums 
the Denefit of 
specified individuals and this allotment 
consumed the bulk of the property. The 
balance was leftin the hands of the trustee 
for being utilized according to his direc- 
tion on objects of charity atlarge, and it 
wes with reference to this balance that the 
learned Judges of the Division Bench from 
which the reference was made tothe Full 
Bench speke of the. settlement as a waqf 
ae a public purpcse. The Full Bench held 
that : 

“The words ‘public purpose’ ins. 3of the Act of 
1920 should not be interpreted in such a sense ag 
to allow a trust which is created or exists for a 
public purpose in its substance and essence though 
supplemented by an illusory or wholly trifling pro- 
vision the purpose of which may not be public, or 
may be even private to be taken cut of the pro- 
visions of the Act cf 1920. The real substance of 
the trust andthe primary intention of the creator 
of the trust must be looked at in every case.” 

The case here is different. Itis a case of 
a trust created by a Hindu. If such a 
narrow interpretation were put on the 
words “express or constructive trust created 
or existing for a public purpose of a charit- 
able or religious nature” as is urged by the 
learned Counsel for the applicant, a per- 
son interested inthe trust would have no 
remedy because his case will not come 
under the Charitable and Religious Trusts 
Act nor would it come under e. 92, Civil Pro- 
cedure Code where exactly the same words as- 
are in s. 3, Charitable and Religious Trusts 
Act, have been used. I see no difficulty in- 
applying s.3 to adeed which contains more 
than one trust one of which may be a trust 
for apublic purpose of a charitable or reli- 
gious nature and the other for a private 
purpose. The words “constructive trust” in 
s. 3 further show that the trast to which 
the Act applies need not bean express trust 
for a public purpose but it would apply 
also toa trust which on the construction of 
the deed of trust may be held to be a trust 
created fora public purpose of a charit- 
able or religious nature. I, therefore, hold 
that there is no force in the application. It 
is, therefore, ordewed that it be dismissed 
with costs. 

N. Application dismissed. 

(2) ATR 1929 Oudh 225; 117 Ind. Oas. 739; 4 Luck. 
429; 6 O W N 316 (FB). s 
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; RANGOON HIGH COURT 
Criminal Revision Petition No. 111-B of 1935 
4 May 18,-1935 
DUNKLEY, J. 
SATHARAJU—Appiicant 
VETSUS 
EMPEROR—Oppostts Party 

Rangoon Port Act (IV of 1905), ss. 65,4 112)— 
Bye-law promulgated in Notification No. 1, dated 
January 4, 1923, alleged to be made under s. 65— 
Whether comes under powers conferred by sub-s. (1), 
s. 65-—~Traffic Manager, acting under bye-law—Order 
must be in writing—Authority to exclude “wharves” 
only—‘Wharves' whether includes pontoons, jetties, 
etc.—Definition of wharves published in Notifica- 
tion 1, of January 4, 1923, whether ultra vires— 
Person using public landing-places~Whether offence 
under Penal Code (Act XLV of 1860), s, 447. 

It would require a very wide construction of the 
provisions of s. 65, Rangoon Port Act, to bring 
bye-law promulgated in Notification No. 1, dated 
January 4, 1923, and alleged to be made under s. 65 
within the powers conferred by any of the clauses 
of sub-s. (1) of that section. This bye-law merely 
authorises the Traffic Manager by an order in writ- 
ing signed by him personally, to exclude persons 
of a certain category from the wharves the authority 
conferred upon him by the bye-law in question 
is to exclude from the wharves only. The expres- 
sion “wharf” is defined in cl. (12), s. 4, Rangoon 
Port Act, and it does not include pontoons, jetties, 
and other premises belonging to the Port Com- 
missioner. It is also defined in cl. (e), bye-law 
No. 1 of the bye-laws published in Notification 
No. 1, dated January 4, 1923, but in so far as this 
second definition differs from or alters or amplifies 
the definition contained in s. 4 of the Act, it is 
plainly ultra vires. Furthermore, the bye-law autho- 
rises the Traffic Manager, to exclude those persons 
only whom he considers to be undesirable. From 
the terms of the bye-law itself, it is plain that it 
contemplates and intends that the Traffic Manager 
shall personally be satisfied that the person against 
whom it is proposed to issue an order is an “un- 
desirable” before he issues an order under the 
bye-law. 

The Commissioners for the Port of Rangoon are 
not the absolute owners of the property vested in 
them, but are in possession thereof subject to the 
provisions of the Rangoon Port Act and consequent~ 
ly, the Port Oommissioners have no right, apart 
from the provisions of the Rangoon Port Act and 
the bye-laws legally made thereunder, to exclude 
any member of the public from using public land- 
ing places. 


Order.—tThe Traffic Manager of the Com- 
missioners for the Port of Rangoon, on Sep- 
tember 21, 1934, issued an order addressed 
tothe District Superintendent of Police, 
River Division, that the applicant Satharaju 
was excluded from the “wharves, pontoons 
jetties and other premises belonging to the 
Commissioners,” end that “if found at any 
of these places he is to We handed over to 
the Police for trespass.” This order was 
communicated to the applicant, although a 
copy thereofwas not served on him. On 
October “1, the applicant entered on the fore- 
shore near Crisp Street jetty, and he asked 
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an officer of the Port Commissioners ts call 
the Police and have him arrested. 
Apparently he deliberately courted ar- 
rest in order to test the legality of the 
Traffic Manager's order. For this act he 
has been convicted of the offence of crimi- 


- nal trespass, under s. 447, Indian Penal 


Code, and sentenced to pay a fine of ten 
rupees, which has been paid. The learned 
District Mugistrate, to whom application 
in revision against this conviction and sen- 
tence was made, is of opinion, that the 
conviction was illegal, and with this opin- 
ion, I am in agreement. In issuing his order 
of September 21, 1934, the Traffic Manager 
of the Port Commissioners purported to act 
under bye-law 3 (b) of the bye-laws promul- 
gated in Notification No. 1, dated Janu- 
ary 4, 1923, of the Port Commissioners, and 
stated to have been made under the provi- 
sions of s. 65, Rangoon Port Act, 1905. This 
bye-law isin the following terms : 

"3(b). The Traffic Manager shell have power by 
order in writing signed by him personally to ex- 
clude from the wharves persons whom he considers 
undesirable and also to take such other steps as 
he may consider necessary for the proper mainte- 
nence of order within their limits,” 

It is unnecessary, for the purposes of the 
present application, to decide whether this 
bye-law is intra vires of the Port Commis- 
sioners or not, but I desire to say that in 
my opinion, it would require a very wide 
construction of the provisions of s. 65, Ran- 
goon Port Act, to bring this bye-law within 
the powers conferred by any of the clauses 
of sub-s. (1) of that section. However, the 
order issued by the Traffic Manager was 
clearly not within the authority conferred 
upon him by bye-law 3 (b). This authorises 
him, by an order in writing signed by him 
personally, to exclude persons of a certain 
category from the wharves. No order in 
writing signed by him personally was pro- 
duced atthe trial, and any other evidence 
in proof of the issue of an order, except 
the production of the order itself, was clear- 
ly inadmissible, and consequently the issue 
of an order as contemplated by the bye-law 
was not proved. Moreover, if the terms of 
the alleged copy of the order produced are 
correct, the Traffic Manager purported 
thereby to exclude the applicant from the 
“wharves, pontoons, jetties and other pre- 
mises belonging to the Port Commissioners,” 
whereas the authority conferred upon him 
by the bye-law in question is to exclude 
from the wharves only. The expression 
“wharf” is defined incl. (12), s. 4, Rangoon 
Port Act. It is alsg defined in cl. (e), bye- 
law 1 of the bye-laws published in Notifica- 
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tion No. 1, dated January 4,. 1923, but in so 
far as ihis second de‘inition differs from or 
alters or amplifies tie definition contained 
in-s.4 of the Act, it is piainly ultra vires. 
The order of the Traffic Manager includes 
many places which are not “wharves” within 
the meaning of the definiion thereof in 
s. 4 (12) of the Act. 


` Furthermore, the bye-law authorises the 
Traffic Manager to exclude those persons 
only whom he considers to be undesirable. 
On the contrary, his order states ihat the 
applicant is reported to be an undesirable 
by the Superintendent of Police, River 
Division, and in his evidence the Traffic 
Manager frankly stated that he issued this 
order on a Police Report, that he made no 
enquiries himself, and that he personally 
has no reason for considering that the ap- 
plicant is “undesirable,” whatever may be 
the meaning of that expression in this bye- 
law. From the terms of the bye-law itself, 
it is plain that ib contemplates and in- 
tends that the Traffic Manager shall per- 
sonally be satisfied that the person against 
Whom itis proposed to issue an order is 
an “undesirable” before he issues an order 
under the bye-law. In this cass he took 
no steps soto satisfy himself, and conss- 
quenily his order ws not anthorised by the 
bye-law and was illegal. Learned Counsel 
for the Port Commissioners has found him- 
self in seme difficulty in supporting the 
Traffic Manager's order,and has based his 
main argument on the ordinary legal righ's 
ofan owner of property. He says that the 
owner of properly is entitled to exclude eny 
person from enlering thereon, and if a person, 
after having been informed by the owner 
of properiy that his entry thereon is objec- 
tionable, nevertheless defies the owner and 
again enters on the properiy, it is clear 
that his intention in so doing is to annoy the 
owner, especially so when he invites the 
owner to take action against him and, there- 
fore, he commils the offence of criminal 
trespass under the Indian Penal Code. This 
argument is perfectly sound, so far as it 
goes, but it overlooks the fact that the 
Commissioners for the Port of Rangoon are 
not the absolute owners of the property 
vested in them, but are in possession there- 
of subject to the provisions of the Rangoon 
Port Act. Now s.66 of the Act imposes 
upon the Commissioners an absolute duty 
to 


“make a sufficient number of laniing-places 
within th> Port from and upen which the public 
shall te pumitted to embark and land free of 
charge." 
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There is nothing on the record to show 
that the plsce where the applicant entered 
aud courted arrest wasnot one of such 
public landing-places, and the Port Commis-- 
sioners certainly have no right, apart from 
the provisions of the Rangoon Port Act 


-and the bye-laws legally made thereunder, 


to exclude any member of the public from 
using such public landing-pleces. Hence 
in either view the applicant did not com- 
mit a criminal trespass on October 1 ,1934, 
and was wrongly convicted. His conviction 
and sentence are set aside and ke is ác- 
aii Hed The fine paid shall be refunded to 
im. 


D. Conviction set aside. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 211 of 1934 
February 3, 1936 
_____Harrigs AND BAPAT, JJ. 
SHYAM LAL-—JUDGMENT-DEBTOR— 
APPELLANT 
VeETSUs 
BAHAL RAl —DrcRER-HOLDER 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
r. 5—Mortgagz decree— Decree-hosder entitled to per- 
sonal decree—Attachment order without calling upon 
defendant to furnish security—Legality of 
Where ths mortgagee decre -holder is entitled to 
obtain a personal decree, he can, upon, satisfyin 
tue Court that he was entitled tə such persen 
deerze and that tie defendant was disposiag cf tha 
whole or part cf his property or r.moving the 
same out of the jurisdiction in order t3 obstruct 
or delay the execution of ths’ pers nul decree when 
obtained, isk for an order under O XXXVIII, r. 5, 
Civil Procedure Code. But the Judge cann.t make an 
order attaching the properties until he has called upon 
the defendant to furnish s2cur.ty, to produce and place 
at the disposal of the Court the proj erty or call upon 
the judgment-debtor to show cause why hə should 
not furnish security. This amounts to a failure to 
comply with the requirements of O. XXXVIII, r. 5, 
and any order passed attaching the properties 
cannot stand: Jogemaya Dusi v. Baidyanath (1) 
followed. = 
E.C.A. from the order of the Additional 
Sub-Judge, Moradabad, dated August 30, 
1934. 
Mr. S. B. Johari, for the Appellant. 
Messrs. K. C. Mital and P. M L. Verma, 
for the Respondent. | ‘ 
Judgment.—This is a judgment-debtor’s 
appeal against an order passed by the 
Additional Subordinate Judge of Morad- 
abad allowing the»decree-holder's applicé.tion 
for attachment of certein property before 
judgment. In the year 1929 the decree- 
holder brought a sait upon a snorigage for 
the sale of certain properly, the’ subject- 
matter of that mortgage. In due course he 
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obtained a preliminary decree end then a 
final decree and eventually he put up for 
sale certéin portions of the property mori- 
gaged. By ihe sate .of these properties 
the decree-holder, recovered a substantial 
port of the sum due, but it would appear 
that the emount that he wes likely to 
obtain upon the sale of the remaining pro- 
perry was insufficient to satisfy the whole 
of the debt due to him. Before procecd- 
ing with the sale of the remainder of the 
mortgaged prcperty, the decree-hclder 
made an «pplication in the Court of the 
Additional Subcrdinate Judge of Moredabsad 
praying for the attachment of certain other 
property of the judgment-debtor before 
obtaining a perscnal decree against him. 
The learned Additicnal Subordinate Judge 
having heard arguments passed en order 
in these terms: 

“The jedgment-debtor Shyem Lal objects. I have 
he:rd Course's fer both pzrties. The applicaticn cf 
the cecree-holder is propcr end maintainable: vide 
Jogemaya Dasi v Beidycnath (1). The objection cf 
the judgment-debtcr his no force. Lallow the ap- 
plicati.n, and order undar O XXXVII, r 5, Civil 
Procedure Coce, atticl ment cf the prcperties men- 
tioned in the applicati.n to the extent cf abcut 
Rs 12,C00 cnly, which amcunt.aj pears to be likely 
to remain unp.id after the mortgage securities are 
exhausted.” 

The appellyent judgment-deb‘or contends 
before us that tle learned Subordinate 
. Judge had no jurisdict‘on to entertain this 
application. It was ccniend:d that the 
décree-holder could not obtain a personal 
deeree ageinst. ihe. judgment-debtcr until 
ithe mortgaged properties hed all been sold, 
and this admittedly had not been done 
when the application was made to the learn- 
ed Subordinate Judge. Consequently, it 
was argued that no application for attach- 
ment of other non-mortgaged properties» 
could be entertained at this stage because 
it could not be said with any certainty 
that the decree-holder would ever become 
entitled to a perscnal decree. The learned 
Subordinate Judge, however, keld thet he 
could order attachment of uon-mortgaged 
properties before the decree-holder ob- 
tained a final decree by reason of the pro- 
visions of O. XXXVIII, r. 5. Order XXXVIII, 
r. 5 provides: | 

“Where, at any stage of a suit, the Court is 
satisfied, by affidavit or otherwise, that the defen- 
dant, with intent to cbstructoo: dely tho execs 
tion. of ¿ny d cree that miy be preced : gainat him 
is abut to disjose of the whole or any part of bis 
property, the Court may ‘direct the defendent, with- 
in a time to be fixed by it, citer to furnish 
security, jn such sum ts may be epecified in the order, 
to produce ani plece at the disposal of the Court, 
when required, the said property or the value of 


(1) 46 © 245, 50 Ind, Cas 924; AIR 1919 Cal. 258 
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tha same, cr such portion thereof as may be sufi- 


cient to satisfy the decree, or to appar and show 
cause why hs.skoald not furnish s2eurity.” 


The original suit was still undisposed of 


“asihe decree-holder was entitied in certain 


circumstances to obtain a personal decree. 

hat being so, he could, upon satisfying 
the Court that he wes entitled to such per- 
sonal decree and that the defendant was 
disposing of the whole or part of his pro- 
periy or removing the same out of the 
juriediction in order to obstruct or delay 
the execution of tke personal decree when 
obtained, ¿sk for under O. XXXVII, r. 5. 
This view is in accordance with the view 
expressed by Gnueaves, J., in Jogemaya 
Dasi v. Baidyanath (1). In our judg- 
ment the learned Subordinate Judge 
had jurisdiclion to entertain the decree- 
holder's application. Jn our view, how- 
ever, the crder p ssed by the leamed 
Subordinste Judge cannot sund. From 
ihe terms of the order it is impossible 
for us to sey that the learned Judge con- 
sidercd the maiteis wlich O. XX XVIII, 
r. 5, Civil Procedure Oude, direcis that ha 
should consider. According to the order 
passed by him the Jearned Subordinate 
Judge heard Counsel for each party end 
thereupon passed the order. There was cn 
afidavit filed by the decree holder, but the 
order mikes no mention of it and therefore 
we are unable to say whether or not Le 
considered the facts depcsed to in that 
affidavit? He eppears to have heard no 
cvidence cn behalf of either party and, as 
we have stated previous:y, to have decided 
the matter upsn hearing arguments of 
Counsel. 

Before the learned Subordinate Judge 
could act under O. XXXVII, r. 5 he had 
to be satisfied that the present appellant 
was about to dispose of the whole or a 
part of his properly or remove the same 
out of the jurisdiction in order to obstruct 
or delay the execution of the personal 
decree when obtained. Further, he had 
to be satisfied that the amount which would 
be realised upon sale of the remainder of 
the mortgaged property would not be 
sufficient to satisfy the decree-holder’s 
claim. The learned Subordinate Judge doey* 
say indirectly that thle sale of the re- 
mainder of the moitg. ged properties would 
still: jeeve about Rs. 12,000 due and owing 
to the deeree-Lolder, but we have no means 
of ascertaining how he arrived at this 
finding. Ncwhere jn the order does he say 
that he is satisfied that the judgment-debtc# 
is about to dispose of the ‘whole or any 


$38 


part of his property or to remgve the same 


from the loca} limits of the jurisdiction of 
the Court. In the absence of positive 
findings, that there would be a sum due 
and owing to the decree-holder after the 
- sale of the remainder of the mortgaged 
properties, and that the judgment-debtor 
was disposing of or temoving or attempt- 
ing to dispose of or remove the whole or 
any part of his property, this order cannot 
stand. : 

Further the learned Subordinate Judge, 
even if satisfied, that there would be a 
sum due and owing to the decree-holder 
after the sale of the mortgaged properties, 
and that the judgment-debtor was attempt- 
ing to delay and obstruct a possible exe- 
cution by disposing of or removing his 
property, could not there and then pass 
an order attaching other properties of the 
judgment-debtor. If satisfied upon the 
above points, the learned Subordinate Judge 
should have called upon the judgment- 
debtor to furnish security, to produce, and 
place at the disposal of the Court, when 
required, the said property or the value of 
the same, or such portion thereof, as might 
be sufficient to satisfy the decree, or to 
appear and show cause why he should not 
furnish such security. From the terms of 
the order it would appear as if the judg- 
ment-debtor was never called upon either 
to furnish security or to produce and place 
at the disposal of the Court the property 
concerned, or to appear and show cause 
why he should not furnish such security. 
The moment the learned Subordinate Judge 
was satisfied that there would be a sum 
still owing after the sale of the remainder 
of the mortgaged properties and that the 
judgment-debtor was disposing of his 
property, he made an order attaching the 
properties mentioned in the application. 
This he could not do until he had called 
upon the defendent to furnish security, to 
produce and place at the disposal of the 
Oourt the property or call upon the judg- 
ment-debtor to show cause why he should 
not furnish security. 

Having failed to comply with the re- 
quirements of O. XXXVII, r. 5 any order 
passed attaching the property cannot stand 
and must be set aside. In our view, the 
proper course to take in this appeal is to 
set aside the order and send the case 
back to the lower Court to be heard and 
determined in the manner which we have 
pointed out. We, therefore, allow this ap- 
peal with costs, set asifle the order of the 
learned Additional Subordinate Judge of 
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e 
Moradabad and send back the case to the 
Court below to be determined according to 
law. ` 
N. i Appeal allowed. 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1087 of 1935 
March 18, 1936 
CUNLIFFE AND HENDERSON, JJ. 
JITENDRA NATH GORAI—Accusszp 
—PETITIONER 
versus 

EMPEROR —Opposite Party 

Criminal trial—Appeal—Pleader, if should be 
heard before summary dismissal of appeal. 

Before dismissing the appeal summarily, the Coura 
ought to give the Pleader an opportunity of argu- 
ing the case. 

Mr. Sudhansu Sekhar Mukherji, for the 
Petitioner. 

Henderson, J.—This is a Rule calling 
upon the District Magistrate of the 24-Par- 
ganas to show cause why an order sum- 
marily dismissing the petitioner’s appeal 
should not be set aside. The learned 
Magistrate in reply says that he has no 
cause toshow andthe Crown doesnot op- 
pose the Rule. The petitioner filed this ap- 
peal through a Pleader. After hearing the 
Pleader, the learned Judge thought it neces- 
sary to call for the record and fixed Septem- 
ber 24. On that date without giving tke 
Pleader an opportunity of being heard, he’ 
dismissed the appeal summarily. We do 
not think there was much use in calling for 
the record, if the learned Judge was not 
prepared to hear the Pleader. We are of 
opinion, that before dismissing the appeal 
summarily, he ought to have given the 
„Pleader an opportunity of arguing the 
case. In his explanation the learned Judge. 
says that had the Pleader followed him to 
his Chamber at the end of the day and 
asked fora hearing, he would have been 
prepared to consider his application. We 
accordingly make this Rule absolute, set 
aside the order dismissing the appeal, and 
direct the learned Judge to re-hear it after 
giving the petitioner’s Pleader an oppor- 
tunity of being heard. The petitioner, who 
is on bail, will surrender to his bail pend- 
ing further orders by the Sessions Judge. 

Cunliffe, J.—I ggree. 

D. Rule made absolute. 


1936 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1496 of 1933 
November 6, 1935 
Ganca Nara, J. 

RAM JIWAN AND ANOTHER-—DEFENDANTS 
—APPELLANTS 


versus 
Thakur INDER BAHADUR SINGH 

AND ANOTHER—P LAINTIFFS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. KAT, 
r., 58,8. 11— Attachment of judgment-debtor's share 
in property—Objection—Dismissal of objection— 
"Order becoming final—Property sought to be attach- 
ed by another creditor—Such creditor, if representa- 
tive of judgment-debtor—Attachment and sale, legality 


of. 

Where the share of a person in a property is 
attached in execution ofa decree against him and 
the share issold on his objection to attachment 
being dismissed and the order of dismissal of the 
ohjection has become final, he ceases to have any 
interest in the property. It is not, therefore, liable 
for attachment and sale as his in execution of a 
decree of another creditor who represents the judg- 
ment-debtor. Ram Sewak v. Bakal (1), relied on, 

S.C. A. from the decision of the Subordi- 

‘nate Judge of Jaunpur, dated August 30, 
1933. 

Mr. Mukhtar Ahmad, for the Appellants. 

Mr. Gajadhar Prasad, for the Respond- 
ents. 


dJudgment.—This is a defendant's ap- 
peal and arises out of a suit brought 
| against them by the plaintiff-respondent for 


`, a declaration that 1/3rd share of defend- 
ant No. 3 in the properties described in the ° 


. plaint was liable for attachment and sale 
in execution of his (plaintiff's) decree 
No. 916 of 1929. The plaintiff's case was 
that he had a decree against defend- 
ant No. 3. He applied for attach- 
ment and sale of the property of the de- 
. fendant No.3. An objection was filed by 
the defendants Nos.1 and 2, who have got 
his share sold in execution of their decree, 
and the objection was allowed. The de- 
fendants Nos. 1 and 2 contended that the 
defendants No. 3 and Jadunandan were 
brothers, that they were joint, that Jadu- 
nandan had executed a deed as head of 
_ the family in their favour and that the 
defendants Nos. 1 and 2 obtained a decree 
- on the hasis of the said deed and in exe- 
cution thereof got the shares of Jadunan- 
dan and Jagannath both sold. An objec- 
tion was filed by Jagannath to the attach- 
_ ment of his share, which was disallowed 
on August -16, 1930. -No suit was filed by 
Jadunandan under O. XXI, r. 63, and the 
order dated August 16, 1930, had become 
final. The- trial Court found in favour of 
‘the defendants and dismissed the suit, 
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On appeal the learned Subordinate Judge 
reversed the findings of the lower Court 
and decreed the appeal. He found that 
the two brothers Jadunandan and Jagen- 
nath were separate and that the order of 
August 16,1930, was not binding on the 
plaintiff. 

It has been argued on behalf of the ap- 
pellants that the order of August 16, 1930, 
has become final and is binding on the 
plaintiff. Inasmuch as the plaintiff is seek- 
ing to get the property sold as that of 
Jagannath, his position is as that of Jagan- 
nath’s representative. It cannot be denied 
that the order of August 16, 1930, which 
has become final is binding on Jagannath. 
In tke face of this order and the sale that 
subsequently took place, Jagannath can- 
not lay any claim to his 1/3rd share which 
is now sought to besold by the plaintitt 
as the share of Jagannath in execution of 
his decree. Jagannath has left no interest 
in the properiy in dispute, and conse- 
quently it is not liable for attachment and 
sale as that of Jagannath in execution 
of the plaintiff's decree. The view that the 
plaintiff represents Jagannath judgment- 
debtor is supported by the case of Ram 
Sewak v. Bahal (1). There certain proper- 
ty was attached by Sin execution of a dec- 


ree against -R as belonging to him. 
A suit filed by RS to which both 
R and S were impleaded for a 


declaration that he was the absolute owner 
of the attachment property was decreed, 
Subsequently B, another creditor of R at- 
tached the same properly in execution of 
his decree and it was purchased by N: 
then RS filed enother declaratory suit: it 
was held thatthe question of title decid- 
ed in the prior suit was binding on R and 
all the subsequent representatives. As B 
attached the property subsequent to the 
decree, he must be deemed to be a repre- 
sentative of R. Hence previous judgment 
operated as res judicata against R and also 
against his attaching creditor B; hence it 
must operate as res judicaia against the 
auction-purchaser N as well and they cannot 
call RS to prove his title over and over 
again. 

Itis, therefore, ordered that the appeal be ° 
decreed with costs and the decree of the 
trial Court be restored. 

Permission to appeal in Letters Patent ig 
rejected. 


N. . Appeal decreed, 


(1) AIR 1935 All, 868; 156 Ind, Cas, 387: 
1076; (1935) A L J 1001, ac TKA 
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SIND JUDICIAL COMMISSIONER'S 
COURT ; 


Miscell.neous Civil Appeal No. 17 
of 1930 
December 20, 1935 
Davis, J. C. AND Mruta, A. J. C. 
GHANSHAMDAS LOKUMAL 
SHIVDASANI—APPELLANT 
VETSUS 
NANIKRAM KHUBCHAND ADVANI 


AND OTAERS— RESPONDENTS 

Civi! Procedure Code (Act V of 1908), s. 96 (3), 
0. XXIII, r. 3, O. XLIII, r. 1 (m)—Order record- 
ing compromise under O. XXIII, r. 3—Appeal from 
such order—Compromise—Legal practitioner—Vaka- 
latnama not giving power to compromise—Written 
statement giving such powcr, held, not sufficient 
authorisation—Pra.tice—lvidence—Recording of— 
Suit compromised—Evidence should be recorded 
before compromise. 

In construing a particu‘ar provision of the Civil 
Procedure Code, the Courts must give, s3 far as 
they can, to other jrovisions of the Code their 
proper and effective meaning in order to attain 
their proper and effective purpose, 

A referenze to s. 96, Civil Procedure Code, shows 
quite clearly that there is a clear and distinct 
prohibition of appeals against .decrees passed by a 
Jourt with the co.sent of the parties. But s. 96, 
Civil Prucelure Cole, clearly applies only to a case 
of a- decree by consent of parties while O, XXIII, 
r. 3, Civil Procedure Oude, clearly applies to an order 

_Yecording a compromise and O. XLII, r. 1, 
cl. (m), Civil Procedure Code, allows an apyeal 
“against an order passed under r. 3, O. XXIII, Civil 
. Procedure Code. i : 

Before so important a matter asa c*mpromis3 of a 
suit can be recorded by the Court when the parties 
do nct themselves notify it to the Court or give 
their written consent, then if the pleaders are to act 
. as agents for theparties to compromise, their authority 
must be clear end unequivocal, The ordinary 
vakalatnama authorizes them to appear and act but 
ib dces not authorize them to compromise. Where 
there is no special authorization contained in the 
vakalatnamas or any writing authorizing pleaders 
tə act specially in this manner and all. that ison 
the record is their written statement that they have 
this special power, this is not sufficient authurisa- 
tion. i 

Evidenca should be recorded before a decision is 
made and not after and this rule should alsə be 
followel in cases in which the Court records the 
compromise arrived at by parties. 


i Mr. Dipchand Chandumal, for the Appel- 
ant. 
Mr. Kimatrai Bhojraj, for the Respond- 
ents. 
Davis, J. C.—This is an appeal to us to 
, set aside an order of the learned First Class 
Sub-Judge, Hyderabad, defied December 
vO, 1929, recording ə compromise in- a suit, 
toe compromise being made by the pieaders 
olihe parties claiming to be specislly 
empowerec, The appeal itself is number- 
ed as Miscellaneous „Appeal No. 17 of 1930. 


lt bas come before us fur argument to-day - 


- and yesterday, that is,- on December 19, 
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20, 1935. We must cxpress our great 
regret at a delay of ihis‘nature in so simple 
z matter. For this deley, no satisfactory 
explenaticn has been offered usi 

A preliminary point was taken that the 
appeal is not competent in view of the 
provisions of s. 93, el. (3), Civil Proced- 
ure Code. A reference tos. 95, Civil Proced- 
ure Code, willsLow quite clearly that there 
is aclear and distinct prohibition of ap- 
peals against decrees p.ssed by a Court 
But s. 96, 
Civil Procedure Code, clearly applies 
only to a case ot a decree by. consent of 
parlies while O. XXII, r. 3, Olvil Proced- 
ure Code, clearny applies to an order re- 
cording a comprcmise. The difference to 
us is obvious. But there are other 
provisions of the Civil Frcecdure Code, 
which must also be considered. There is 
the provision contained in O. XXIN, 
r. 3, Civil Procedure Code, whien 
relates to the compromis: of a suit and 
O. XLIII, r. 1, cl. (m), Civil Procedure Code, 
which clearly ellows ¿n appealeg .irst.on 
order passed underr. 3, O. XXXI, Civil 
Procedure Code. It is clear to us that ve 
must give, so far as we can, to otLer 
provisions of the Oude their proper and 
effective meaning in orderto attain their 
proper and effect.ve purpose, and if we 
were toaccept the argument that f. 96, 
Civil Procedure Cole, barred in all cases 
an appeal which involved a consent dec- 
ree, then so laras we can see, the provi- 
sion of O. XLII, r.l, cl. (m) would ke 
entirely superfluous and-infructuous. We 
can, however, see a way whereby these ap- 
parently conflicting provisions can be re- 
eonciled. If there is no order such as is 
contemplated under O. KALI, r. 3, Civil 
Procedure Code, then there can be no 'ap- 
peal, but inthis particular case there is 
such an order although ihe learned Judge 
has- not mentioned the Order or the- rule 
under which it is passed. Reading dhe 
order through, it appears to us- quite 
clear that it was made and intended to be 
made under O., XXIL, r. 3, Civil-Procedure 
Code, and, therefore, an appeal will lie 
under O. XLII, r, 1, el, (m), Civil Proced- 
ure Code. 

Our attention Las been drawn toa judge 
ment of the Bdħhbay High Court reported 
in.Onkar Bhagwan v. Gammı Lakhaji (1) 
All wenecd say is that so fer asihe pure 
ticular -facts of this case are- concerned, we 
are not prepared to follcew ikat ruling, 

(1) 35 Bom, LR 127; 144 Ind. Cas. 448; A IR 1933 
Bom, 205; 57 B 206; Ind, Rul, (1933) Boin, 306, 
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Once it is decided ‘that an appeal against 
the order will lie, we*have 10 consider 


whether tve should or should not,set it- 


aside and it follows, of course that if we 
set aside the order, the consent decree 
which is based upon it goes too. Now 
it is urged for the appellant that this 
compromise is bad in that he was in no 
“way a party to it, Now it appears from 
the record the compromise was entered 
into by the pleaders for the parties, and 
atthe bottom of the relevant Ex. 103 
occur the following words: 
We have special power to com promise. 
(Sd) Gopaldas Jhamatmal & Co. 


Ihave special power to compromi 
a nn compromise on behalf of 


(Sd) Ramchand, Pleader. 
But the vakalatnama's as filed in these 
Proceedings are ordinary vakalatnamas; 
they do not give power to compromise 
either generally or especially, and follow- 
ing the ruling of the Privy Council, cited 
in Sourindra Nath v. Heramba Nath, 84 
Ind. Cas. 721 (2), it is quite clear that 
before so important a matter as a compro- 
mise of a suit can be recorded by the 
Court when the parties do not themselves 
notify it tothe Court or give their writ- 
ten consent, then if the pleaders are to 
act as agents forthe parties to compro- 
mise, it is clear that their authority must 
be clear and unequivocal. The vakalat- 
nama authorizes them to appear and act 
bat it does not-anthorize them to com- 
promise. In this case; we have no such 
general power as is..contemplated in the 
Privy Council decision which would autho- 
rize these pleaders generally in all matters 
to compromise for the plaintiffs or defend- 
ants, as the case may be, nor do we find 
any special authorization contained in 
the vakalatnamas or any writing author:z- 
ing pleaders to act specially in this man- 
ner. All we have upon the record is their 
written statement thet they have this 
special power. We do not think under the 
circumstances that this is sufficient, and 
wethink that we should act wrongly and 
against the interests of justiceif we did 
anything either by word or act to encourage 
s0 casual a procedure as has been follow- 
ed inthis case. We would make it clear 
that we are not concerned here with the 
power of advocates eithe® in this Court 
or in the moffusil, far less are we concern- 

éd with the power of barristers. 

It is said to us that after the compro- 
mise was‘ challenged, the learned Judge 

(2) 84 Ind. Cas. 721: 2 2 ; 45M 
458; (1923) M W N 734; MLE DL È, 05, i ap 
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recorded evidgnce, and that from that evi- 
dence it isclear thatthe pleaders had the 
special authority that they claim. We do 
not think that it is af all a satisfactory 
procedure that evidence should be record- 
ed after the decision instead of before, 
and we see no reason why the very proper 
rule which is followed in other proceed- 
ings, namely that evidence should be re- 
corded before a decision ismade and not 
after, should not also be followed in cases 
of this nature. But even if we look at 
the evidence, we find that the appellant 
has most strongly protested that he knew 
nothing of this compromise and ifwe had 
to makea decision upon this point, we 
should come to the conclusion that as 
the appellant was a Government servant 
in Karachi, it isso probable as tobe true 
that this compromise was in fact made in 
his absence and without his knowledge. 
These particular proceedings, ‘delayed as 
they have unfortunately been for so long in 
this Court, and the further delay in these 
proceedings that must necessarily arise 
from the order we are now making, merely 
illustrates the necessity of Courts acting 
with care and prudence in all matters 
which have come before them. It saves 
time in the end. Our attention has been 
drawn to a case of this Court in Umma 
Kulsum v. Ghulam Rasul (3), and it has 
been relied upon by one party to show 
that a compromise brought about by 
pleaders, as this compromise has been 
brought about, is bad, and it is relied upon 
by the other party to show that it is 
competent to a Court to inquire as to whe- 
ther there was or was notin the particular 
circumstances of the case a consent bet- 
«veen the parties. We would say, however, 
that each case must be considered on its 
merits, and we should be inclined to put in 
a class of exceptional cases those cases 
where the Court makes, after recording a 
compromise, an inquiry and a decision 
which, it is quite clear, it should have 
been made before. 

We, therefore, are of opinion that the 
appeal should be allowed, that the order 
should be set aside and with the ordor also 
will goths decree whichis based upon it. 
We see no reason why the costs should not 
follow the event. Tne appzal will, there- 
fore, be allowed with costs. 

D. Appeal allowed, 
(3) A I R 1929 Siad 32; 114 Ind, Cas. 101, 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 145 of 1934 
Januery 13, 1936 
COLLISTER AND BAJPAI, JJ. 
GANESHJI PANDEY AND orarrs— 
APPELLANTS 
versus 
` Musammat BHAGIRATI AND OTHERS— 
l RESPONDENTS. 
Guardians and Wards Act (VIII of 1880), s. 7— 

Guardian appointed under will—Taking out probate, 


af condition precedent to obtaining certificate of 
guardianship. 

It is not incumbent on a person who hes been 
appointed guardian of a minor under a will 
to take out probate as a ccndition precedent to his 
obtaining a certificate of guardianship under the 
Guardians and Wards Act. Pathan Ali v. Bai Pani- 


bai (1) and Sarala Sundari Debi v. Hazari Dasi Debi 
(2), followed. 


- FE. ©. A. from an order of the District 
Judge, Benares, dated July 14, 1934. 
“Mr. A. Sanyal, for the Appellants. 
Mr. B. Malik, for the Respondents. 
Judgment.—This is an appeal from 
an order which has been passed by the 
District Judge of Benares in respect of an 
application for guardianship. One Pandit 
Devi Prasad died on June 25, 1931, leav- 
ing aminor son by name Sita Ram. On 
May 19, 1931, Pandit Devi Prasad had exe- 
cuted a will, and it is said that under 
that will he appointed the four persons 
hereinafter named as the guardians of 
Sita Ram: Ganeshji Pande, Devi Pande, 
Bish Nath and Suraj Prasad Pathak. Suraj 
Prasad Pathak is dead; but the other 
three abovenamed persons applied to the 
District Judge for their appointment as 
‘guardians of Sita Rem on the basis of 
Pandit Devi Prasad’s will dated May 19, 
1931. The application was opposed by 
Musammat Bhagirathi, who was the siste? 
of Sita Ram; end her husband Trilochen 
put in an application before the Court 
Tor his own appointment ces guardian. 
‘Musammat Bhegirathi is now dead and 
learned Counsel for Trilochan informs us 
that his client has no longer any interest 
in this matter. The District Judge did 
not go into the merits of the application 
of Ganeshi Pande, Devi Pande and Bish 
‘Nath, but hes dismissed their application 
in limine on the ground that it could not 
be entertained unless and until probate 
of the will was obtained. In Pathan Ali 
v. Bai Panibai (1), a Bench of ihe Bom- 
-bay High Court Leld that it is not in- 
. cumbent on a person who hes been ap- 
pointed guardian of a minor under a will 
to take out probate as a conditicn prece- 
(1) 19 B. 832, 
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dent to his obtaining a certificate of 
guardianship under Act VIII of 1890. Thet 
decision was followed by a Bench of the 
Calcutta High Court in Sarala Sundari 
Debi v. Hazari Dasi Debi (2), where it 
was held that in an application for the 
appointment of a guardian of a minor 
the Court is bound to consider a will 
although probate has not been granted. 


The judgment contains the following 
observation : 
“The fact that there is a contest as to the 


validity of the will may induce the Court to 
exercise its discretion one way or the other, as 
for instance, it may probably defer deciding on 
the question of guardianship until the question of 
probate has been determined. But it is not open 
to the Court to say that it will refuse to take 
notice of the will.” 

It is not suggested before us that there 
ie any contest as regards the validity ‘of 
Pandit Devi Prasad’s will, end we can 
find nothing in the Act to justify the view 
which the learned Judge of the Court 
below has taken. There is no reported 
authority of this Court on the subject ; 
but we are in full agreement with the 
view which has heen expressed by the 
Bombay High Court and the Calcutta 
High Court in the cases above referred 
to and we accordingly allow this appeal; 
and set aside the order of the Court 
below and we remand the case to that 
Court for enquiry and decision according 
to law in the light of the observation 
which we have made above. 

Order accordingly. 


N. 
(2) 42 C 953; 28 Ind. Cas. 972; A I R 1916 Cal. 324; 
19 © W N 513. 


RANGOON HIGH COURT 
Criminal Revision Application No. 96-B 
of 1936 

March 25, 1936 
Mya Bu, J. 
HTANDA MJYAH-—APPLICANT 
VETSUS 
ANAMALE CHETTYAR—Opposite PARTY 
Criminal Procedure Code (Act V of 1898), ss. 417, 
545 (D) (b), 439, 422 — Criminal trial — Order of 
acquittal—High Court, when will interfere in revi- 
sion—Order under s. 545 (1) (b), directing payment 
of compensation—Vonviction set aside on oppeal— 
Order, if automatically extinguished—A ppeal from 
conviction—Notice io complainant—Failure—Wv he- 
ther amounts to illegality—Omission to issue notice 
under s.422—Whether fatal before Appellate Court. 
As under s. 417, Criminal Procedure Code, an appeal 
is permitted against an order of acquittal, the High 
Court does not ordinarily entertain an application 
for. revision of such an order unless the order of 
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acquittal has been made without jurisdiction, and if 
there be illegality in the proéeedings. 

Where upon conviction of the accused, an order 
under s. 545 (1) (b) is passed against him direct- 
ing payment of compensation and the conviction 
18 set aside on appeal the necessary consequence 
of the setting aside of the conviction is the setting 
aside of the sentence of which the necessary con- 
sequence is the extinguishment of the order made 
under s, 545 (1) (b), Criminal Procedure Code, 

‘here is No provision of law which requires 
notice of an appeal by the accused to be issued 
to the complainant in the trial Court. The most 
that can be, said is that inasmuch as the appeal 
might end in an order of acquittal which would 
involve tne extinguishment of an order under 
8. 545, Criminal Procedure Code, in favour of the 
complainant in the original trial, it is desirable 
that a notice of the appeal should be given to him. 
But this view of the matter will not justify the 
statement that, owing to the omission to issue such 
a notice in such a case, the Court has acted illegal- 
ly or without jurisdiction, Bharusa Naw v. Sukdeo 
(1), distinguished. 

Obiter.—The omission to issue notice under s. 422, 
Criminal Procedure Code is fatal to the proceed- 
ings before the Appellate Court, 

Cr. R. App. against an order of the 
Ton ione Judge, Henzada, dated J anuary 16, 


Mr. K. C. Sanyal, 


for the Applicant. 
Mr. Guha, for the e Applicant 


Opposite Party. 


, Order.—This is an application for revi- 
sion of an order passed by an Appellate 
Court. As under s. 417, Criminal Proce- 
dure Code, an appeal is permitted against 
an order of acquittal, the High Court 
does not ordinarily entertain an applica- 
tion for revision of such an order. The 
ground | on which interference by this 
Court in revision is urged is, in short, 
that the order of acquittal has been made 
with illegality and without jurisdiction, 
and if there be illegality in the proceed- 
ings in the Court which passed tne order 
of acquittal, or if the order was made 
without Jurisdiction, then I have no doubt 
that this Court would be exercising its 
discretion in a proper manner by inter- 
fering in revision, with the ordar. The 
reasons for denouncing the order af ac- 
quittal as illegal and without jurisdiction 
are these: The respondent was prosecuted 
by the applicant in the Magistrate's 
Court for an offence under s. 405, Penal 
Code, and was convicted by the Magis- 
trate who passed a sentence of fine of 
Rs. 1,000 or in default, sif months’ rigorous 
Imprisonment, and also an order under 
s. 545 (1) (b), Criminal Procedure Code, 
directing: the payment of Rs. 500 out of 
the fine, ‘if realized, to the complainant as 
compensation, The respondent appealed 
against the conviction and sentence, and 
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after the dug notice of the hearing of the 


appeal to the District Magistrate, as re- 
quired by s. 422, Criminal brocedure Code, 
the Appellate Court found that the con- 
viction could not stand and therefore set 
aside the conviction and santence passed 
on the respondent by the Magistrate. 
The order of the Appellate Court makes 
no reference whatever to the Magistrate's 
order for the payment of Rs. 500 out of 
the fine, to the applicant (complainant), but 
the necessary consequence of the setting 
aside of the conviction is the setting aside 
of the sentence of which the necessary 
consequence is the extinguishment of the 
order made under s. 545 (1) (b), Criminal 
Procedure Code. 

Throughout the proceedings in the Ap- 
pellate Oourt no notice whatever was issued 
to the applicant. Tt is, therefore, contend- 
ed on behalf of the applicant that, in 
view of the possibility of the appeal end- 
ing in an order of acquittal involving 
. the extinguishment of the order of the 
Magistrate for payment to the applicant 
of the sum of Rs, 500 out of the fine, 
which would consequently be tantamount 
lo an order to the detriment of the ap- 
Plicant, the Appellate Court acted illegally 
and without jurisdiction in passing the 
order of acquittal without having pre- 
viously given him (applicant) an 
opportunity to appear and support the 
conviction.’ Such a notice is not required 
by any provision of law, and an omission 
to issue notice of the hearing of an appeal 
from a conviction to the complainant in 
the trial Court unlike the omission to 
issue netice of an appeal prescribed by 
s. 422, Criminal Procedure Code, cannot 

* by any means be said tobe an illegality. 
Does an omission to issue notice of such 
an appeal to the complainant in the origi- 
nel trial become an illegality by reason 
of the fact that an order of acquittal pass- 
ed by the Court of Appeal would involve 
the extinguishment of an order for pay- 
ment of compensation under s. 545 (1) (b), 
Criminal Procedure Code? In my opinion 
it does not. As I have already observed, 
there is no provision of law which re- 
quires notice of an appeal to be issued 
to the complainant in the trial Court. The 
most that can be said is that inasmuch 
as the appeal might end in an order of 
acquittal which would involve the extin- 
guishment of an order under s. 545, Orimi- 
nal Procedure Code, in favour of the com- 
plainant in the original trial, it is desirable 
that a notice of the apppeal should be 
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given to him. But this view of the matter 
will not justify the statement that, owing 
to the omission to issue such a notice in 
such a case, the Court has acted illegally 
or without jurisdiction. The case of Bharasa 
Naw y. Sukdeo (1), has been relied on in 
support of the application. In that case 
jt was said that: i 

“An Appellate Court should, in the exercise of a 
proper discretion, give notice of the hearing of 
the appeal from a conviction to the complainant 
when an order of compensation has been made 
in his favour under s. 545, Criminal Procedure 
Code.” . 

As tnis pronouncement does not support 
the assertion that omission to issue such 
notice is an illegality, I do not think is 
18 necessary to comment on it in the 
present case. [ am unable to understand 
why the complainant in the trial Court 
who would not be, in law, entitled to 
notice of the hearing of the appeal against 
a conviction passed by the trial Court 
where no compensation is awarded under 
s. 545 should be entitled to a notice of 
‘the hearing of the appeal simply because 
the trial Court has thought fit to award 
him compensation out of the sentence of 
fine. The fact that the complainant in 
the trial Court has no right to a notice of 
the appeal from a conviction shows that 
it is the concern of the Crown and not 
of the private prosecutor to support the 
conviction in the Court of Appeal. The 
mere fact that he is interested in the 
order of compensation cannot in my- opinion 
justify the ‘view that he is entitled to 
notice not with reference to the order 
under s. 045, Criminal Procedure Code, but 
with reference directly to the bearing of 
the appeal. In Bharasa Naw v. Sukdeo 
(1), there was not only an emission by 
Appellate Court to issue notice to the 
complainant in the original trial but also 
an omission to issue notice’ under s. 422, 
Criminal Procedure Code. The omission 
to issue notice under s. 422, is no doubt 
fatal to the proceedings before the Appel- 
late Court, andifit was not for that tatal 
defect, I do not think that the learned 
Judges would have set eside the order 
of acquittal. In the present case there 
‘is no fatal defect whatever in the pro- 
ceedings before the Appellate Court which 
passed the order of acquittal and therefore 
I hold that there is no sutficient ground 
for interference by this Court in revision 
with the order of acquittal passed by the 


(1) 53 C 969; 97 Ind. Cas, 62; AI R 1096 Cad, 1054: 
$7 Cr. L J1086; 43 CL J 583, eee 
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Appellate Court. The application is dis- - 
missed. _ 
D. Application dismissed. 


ALLAHABAD HIGH COURT _ 
Letters Patent Appeal No. 44 of 1935 
February 5, 1936 
SULAIMAN, C.J. AND BENNET, J. 
RAM GOPAL—DEFENDANT—ÅPPRLLANT 
: VETSUS 
Musammat GANGA DEVI PLAINTIFE— 
RESPONDENT 

Ejectment—Mere falling of rooms and houses 
during rainy season—\Whether gives zemindar right 
to sue for ejectment—Limitation Act (IX of 1998), 
if exhaustive. ; 

The mere falling of rooms and houses during the 
rainy season does not give a zemindar a right to 
sue for ejectmant. It is only where the site is 
abandoned that the site reverts to the zemindar. 


The Limitation Act is meant to be exhaus- 
tive. 

Mr. Babu Ram Avasthi, for the Appel- 
lant. -> 

Mr. R. C. Ghaitak, for the Respon- 
dent. 


Bennet, J—This is a Letters Patent 
Appeal by a defendant under the follow- 
ing circumstances: The plaintiff sued as 
zamindar and co-sharer in a certain village 
stating that defendant was simply a ryot. 
The plaint further set out that about 60 
years ago Kallu Khan and Babbu Khan 
who were settled on the land claimed by 
the plaintiff in the abadi went away for 
purpose of service and that in the year 
1887 the then zamindar brought a sait’ 
for the ejectment ofthe father of tue de- 
jendant from the house in question but the 
defendant's father at that time alleged that 
the house was in his possession on be- 
half of Babbu Khan and Kallu Khan, and 
that the Court dismissed ihe suit. The 
plaint jurther claimed that the land re- 
mained vacant for 20 years before the 
suit and that only three months before 
the suit the defendant had begun to build 
onit. The written stalement was that de- 
fendant end his father had all along 
been in possession of the house in dispute 
and that the possession had originally beż 
gun as tenant of JXellu Khan and Babbu 
Khan and that the defendant’s father used 
to repair the house in lieu of rent, that 
Kallu Khan and Bahbu Khan died more than 
30 years ago without leaving any heir 
and that since that time the defendant's 
father and defendant had been in proprie- 
tary possession and adverse possession of 


1936 


the honse ja dispute, and thatthe plain- 
tf or other’ zamindays had not been in 
possession of the site within 12 years be- 
fore the suit. The defendant also pleaded 
that he was not the plaintiff's ryot, but in 
a later statement, on June 8, . 1931, the 
defendant stated thet he was the ryot of 
the plaintiff. The defendant also pleaded 
that 10 or 11 years previously the house 
had fallen down and he had rebuilt two 
Tooms init and that three months before 
the snit was brought in the rainy season, 
those rcoms had again fallen down and he 
began to rebuilt them and the “dispute 
with the plaintiff then arose. The lower 
Appellate Court found that the facts al- 
leged by the defendant: were correct and 
it dismissed the suit of plaintiff on the fol- 
lowing finding: 
“Kallu Khan and Babbu Khan tenants and raiyats 
were originally the owners of the house standing on 
the land in dispute. They left the village .17 years 
before April 1887. The defendant's father occupied 
the house on their behalf and usedto repair it in 
lieu of rent. Kallu Khan’s son Babbu Khan was in 
existence in 1887. Kallu Khan and Babbu Khan 
are dead now, Babbu Khan died about 30 years ago 
without leaving any heir. Since then the defendent's 
father and the defendant have been in possession of 
it. The house fell down ten oreleven years ago. 
A part of it was reconstructed by the defendant and 
the other part is still a khandhal. The plaintiff or 
-any of the zemindars was never in possession of it 
wesc ...Babbu Khan the last owner died heirless 
about thirty years ago. The defendant has all along 
been in possession of his house since over sixty years. 
No doubt the house fell down ten or eleven years ago. 
But the defendant reconstructed a part of it and he 
hes been in possession of the building and the vacant 
site since then............ On the death of Babbu Khan 
the cause of action tosue the defendant for ejectment 
accrued to the plaintifi. Ithas been found above 
that Babbu Khan died thirty years ago. This suit 
was filed in March 1931. The plaintiff alleges posses- 
sion and dispossession within twelve years before the 
institution of the suit. Under the circumstances the 
plaintiff's claim is barred by twelve years’ limitation 
under Art. 42, Limitation Act I, therefore, hold ac- 
oordiniy.” F 
The Court further found that there was 
no adverse possession proved. Now, when 
this case came in second appeal before a 
learned Single Judge of this Court, he 
granted a decree in favourof the plaintiff. 
He has set out the facts in a manner 
rather inconsistent with the plaint ; for in- 
stance, he states : “Several years ago Kallu 
Khan and his son Babbu Khan left the 
village.” The admission in the plaint is 
that this was 60 years ago. He says that the 
predecessor of the plaintiff then instituted 
a suit against Gulab, the predecessor-in- 
title of the present defendant. That suit, 
_howevér, was as long ago as the 
year 1887. The learned Single Judge 
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also stated ; 
“It issignificant that there is no evidence inthe 
case as regards the death of Babbu Khan and Kallu 


Khan.” 

Now learned Counsel for the plaintiff 
did not fle any certificate that the find- 
ing of fact on this point had been arriv- 
ed at without any evidence before the lower 
Appellate Court. There was in fact the 
statement of the defendant to that effect. 
It was, therefore, not a casein which there 
wes no evidence. We see no reason there- 
fore to interfere withthe finding of the 
lower Appellate Court that the death of 
Babbu Khan and Kallu Khan took place 30 
years ago. Now the difficulties in this case 
arise from the position of the defendant. It 
is no doubt found thatthe defendant was 
not in adverse possession, but it is clear that 
ifthe defendant wasa, tenant of. Babbu 
Khen and Kallu Khan then with the termi- 
nation of their rights to remain in the house 
on their death 30 years ago the 
plaintiff had a right to eject the defen- 
dant, 


This right to sue arose 30 years ago be- 
fore the present suit. We sre of opinion 
that the Limitation Act is meant to be ex- 
haustive. In our view, on the death of Kallu 
Khan and Babbu Khan, one of two things 
must have happened ; either the plaintiff 
did not allow the defendant to -remain in 
possession and therefore the possession of 
the defendant became adverse, in which case 
there would be a perio. of 12 years for the 
plaintiff to bring his suit under Art. 144, Li- 
mitation Act, or on the other hand the plain- 
tiff did tacitly allow the defendant to remain 
in possession as aryot. It is also found as a 
fact that 10 or1l yearsago the defendant 
was allowed to re-build the two rooms in 
question. Therefore the defendant in our 
view acquired the rights ofaryot to reside 
in this house as an addition to and exten- 
sion of his own house which is found to 
adjoin the house in question. In this view 
ihe defendant having acquired theright of 
aryot to inhabit this house or the rooms 
which he re-built has a right which the 
plaintiff cannot deprive him of by any 
suit for ejectment. Learned Counsel stress- 
ed the fact that these rooms had fallen 
down again in the rainy season. We cons 
sider that the mere falling down of these 
rooms does not givethe plaintiff a right to 
sue. The case is not different from the 
falling down of rooms and houses during 
the rainy season in the case of any other 
ryot, and such a fact does not give a 
zamindar a right to sue for ejectment, 
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It is only where the site is abandoned that 
‘the site reverts to the zangndar. We 
may note another errorin the judgment of 
-the learned Single Judge ofthis Court. He 
Stated as follows :—. 

“There isno clear admission of the defendant: 
‘My father took this house in this village from Kallu 
Khan and Babbu Khan on rent’. This being the 
position adopted by the defendant in his defence his 
„position was no better than that ofa tenant even ac- 
“cording to his own statement.” 

_ This pleading of the defendant was in re- 

gard to the time when Kallu Khan and 
. Babbu Khan were alive, and with their 
.death the defendant ceased to 
tenant because- the deaths terminated the 
‘tenancy. We consider thérefore thatthe 
‘decree of the lower Appellate Court was 
‘correct and accordingly we allow this 
- Letters Patent Appeal with cosis, and we 
"_ restore the decree of the lower Appellate 
“Court and dismiss the suit of the plaintiff 
“with costs throughout. 

N. Appeal allowed. 


pu 


MADRAS HIGH COURT 
Civil Appeal No. 96 of 1933 
December 10, 1935 

Mapuavan Narr AND STONE, JJ. 

D. K. MOHAMMAD EHIYA SAHIB— 

: DEFENDANT-—APPELLANT 

VETSUS 
R. M. P. V. M. VALLIAPPA CHETTIAR— 
| PLAINTIFE— RESPONDENT 

Principal and Surety—Appointment of Receiver 
-by consent of parties—Surety for due payment of 
-money by Receiver in certain instalments—Party 
giving time to Receiver—Surety, whether discharged 
—Divisible and indivisible contracts—Duty of prin- 
cipal debtor on default of Receiver—Security bond 
given to Court—Surety, whether entitled to be dis- 
charged on giving notice. 

Where a security bond is given to the Court the 
ability of the surety continues until he is dis- 
charged by the Court and such liability cannot 
‘be determined at any moment by the surety giving 


notice. National Guarantee and Suretyship Associa- ` 


: dion Prayag Deb Banerji (1), referred to, [p. 247, 
col. 2. 

If there is any variation in however small a 
Pa ee the original contract, the performance 
of whic e surety is securing, the surety ` J= 
ot tp BAB L1 g ety ‘is absolv 

Where a security bend is given to a Court to 
secure tle performance by Receiver, appointed by 
the Court of the duties of that Receiver, then, at 
jeast where that order appointing the Receiver is 
a consent order. made as the result of a Compro- 
wise, the position is as though the parties to 

“the compromise „and consent order are in the posi- 

tion of contracting parties and as though the order 
„appointing the Receiver were expressing the terms 
of that contract. If, therefore, at a later stage 
those persons vary the terms of that contract the 
‘surety will be discharged uyless he be a consent- 
. ing party to the variation. [p. 248, col. 2.] 
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Where the defendant became ae surety for a 
Receiver who had undertaken to pay Rs. 13,500 
every year to the plaintif till the date of disposal 
of the suit, and it was also provided that if the 
Receiver committed default in performance of the 
above conditions, the plaintiff could have another 
person appointed as Receiver and the plaintiff 
gave time to the Receiver for payment of en in- 
stalment and shortly afterwards the Receiver be- 
came an insolvent: 

Held, that whether the contract be regarded as 
a divisible one or an indivisible one, the surety 
was in either case discharged as to his liability for 
future instalments, 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Ramnad at 
Madura, dated November 28, 1932, in O. S. 
No. 24 of 1931 (0. S. No. 8 of 1930, District 


Court, Ramnad). 


Messrs. B. Sitarama Rao and C. S. Rama 
Rav Saheb, for the Appellants. 

5 Mr. K.S. Sankara Ayyar, for the Respon- 
ent. - . 

Stone, J.—In this appeal the Ist de- 
fendant is the appellant. There is also a 
memorandum of cross-objections filed by 
the plaintiff-respondent. The suit, O. S. 
No. 8 of 1930, in the Court of the District 
Judge of Ramnad, Madura, was upon a 
security bond in favour of the District Judge 
of Ramnad at Madura, registered on Febru- 
ary 22, 1928. The appeal is against the 
decree of the trial Court making the Ist 
defendant liable to pay into Court the sum 
of- Rs. 17,367-14-7. The other defendants 
are concerned as interested in the property 
charged with the payment of a sum which 
may become liable, on final decree being 
passed, to be sold should default be made 
in the payment of the aforesaid sum. The 
decree thus is a preliminary decree for the 
payment of asum of money by a certain 
time, and ihe preliminary decree will be 
“followed by a final decrec for sale of the 
charged property if the sum is not paid. 
The appellant in this sppeal urges that 
his liability is nothing. The cross-objection 
is filed by the plaintiff claiming that the 
liability should be more than Rs. 17,367-14-7, 
The increase claimed in the memorandum 
of cross-objections is Rs. 516-15-9 and is 
due to the fact that the learned trial Judge 
has not allowed the full Rs. 13,500 for 
which the security bond was given but 
that sum less Rs. 516-15-9, Rs. 17-367-14-7 
being made up of Rs. 12,933-0-3 plus inter- 
est and costs. Ifthe appeal succeeds, tke 
memorandum of cross-objections fails. 

The necessary history leading up to the 
giving of the security bond can be shortly 
stated. There was an Original Suit No. 1 
of 1927 brought by seven plaintiffs against 
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three defendants, of whom one defendant 
was asa resulf of agreement between the 
parties appointed Receiver. The said one 
defendant was D. K. Syed Ibrahim Sahib. 
The giver of the security bond was his 
brother D. K. Muhammad Ehiya Sahib who 
was not è partiy to the action. The terms 
of the compromise were incorporated in a 
consent order passed on February 10, 1928, 
by the High Court (that was received in 
the District Court, Ramnad, on February 16, 
1928) whereby it was ordered : 

“(1) that the Ist defendent be appointed Receiver 
on his giving independent security to the satisfaction 
of the District Court of Ramnad for Rs. 13,500 within 
a fortnight from the date of receipt of this order by 
the said District Court,” and (2) “that the defendants 
do guarantee the payment of Rs. 13,500 every year 
to the plaintifis from the date of this order till the 


disposal of the suit O. S., No. 1 of 1927, as the income 
of every year.” 


Then it required the defendants to pay 
into Court every six months Rs. 6,750. Then 
it is provided that the plaintiffs when it is 
paid in may draw it out and credit it for 
interest on the amount sued for. Then in 
. para. 5 itis provided that: 

“if the defendants commit default in the perform- 
ance of any of the above conditions, the plaintiffs do 
have another person appointed as Receiver of the 


‘properties in place of the Ist defendant aforesaid 
without any objection by the defendants,” i 
The security bond that was given is dated 
February 22, 1928, and recites that: 
~ “the Ist defendant in the said suit has been 
appointed by a consent order of the High Court dated 
February 10, 1928, to receive the rents and profits 


of the immovable properties of the defendants in the 
said suit as Receiver thereof.” 


The bond obliges the giver of it to secure 
the payment to the plaintiffs or into Court 
asum of Rs. 6,750 every six months; that 
is, on May 1, 1928, and thereafter on Octo- 
ber 1, 1922, and thereafter on April, 1, and 
September 1, in every succeeding year 
till the disposal of the suit. The amount 
of the bond is Rs. 13,500. The amount that 
was thus to be paid on October 1, 1928, was, 
save as to a small amount, not paid, but 
the plaintifis gave time to the defendant- 
Receiver. 

The first question is as to whether that 
giving of time absolves the surety. 

Shortly after, the defendant-Receiver 
became an insolvent. The plaintiffs did 
not dispute the fact that the Receiver had 
defaulted, that they did not apply to have 
another person appointed s Receiver, nor 
did they so apply when he became an 
insolvent. The first default was on October 
1, 1928. The insolvency was on February 14, 
1929. 

The second question is whether the failure 
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by the plaintifis to apply to remove the 
Receiver on dafault alternatively on his. 
becoming an? insvlvent, discharges the 
surety. — 

A third question is -raised. In order to 
understand that question, it is necessary 10 
note that on August 7, 1929, the surety 
applied to have himself discharged from his 
suretyship for the reasons stated in the 
affidavit then filed Ex. 1l-a. Itis said that 
this is a contract of suretyship of a continu- 
ing nature which can be determined by 
notice at any moment by the surety and. 
that the application of August 7, 1929, is 
such a notice. We dispose of that point 
shortly, following the decision in National 
Guaraniee and Suretyship Association v. 
Preyag Dab Baneryi (1), on the ground that 
where a bond is given to the Court the 
liability continues until the surety is dis- 
charged by the Court and such liability 
cannot be determined at any moment by 
the surety giving notice. In point of fact, 
in this case the application for discharge 
from the suretyship was dismissed. That 
leaves outstanding the first two questions. 

The former of these questions requires a 
consideration of two cases in particular, 
The first is Croydon Commercial Gas Co. 
v. Dickinson (2). The other is Midland 
Motor Showrooms, Ltd. v. Newman (3). In 
the first case the facts were that a principal 
contracted totake tar froma gas company, 
the tar to be delivered monthly and pay- 
ment to be made for each month’s supply 
within the first fourteen days of the ensuing 
month unless a longer time were allowed 
for payment. After the expiration of the: 
first fourteen days of a particular month 
the gas company took a promissory note from 
the principal for the amount due. That 
was in respect of the July amount. Default 
was made for July, August and September. 
lt was held that as tims had been given for 
the July amount, the surety was not liable 
for the July amount but that the surety was 
liable for the August and September 
amounts. The various judgments are a 
little difficult to reconcile. The hcad-note 
puts the reason of the decision on ths 
ground that the contract being separable, 
and the position of the sureties as to those 
amounts not being affected by the giving of 
time for payment forthe amount for July, 
the sureties were bound for the August and 


September amounts. This ground for the 
(1) 51 A 293; 140 Ind, Cas 127; A I R 1932 All. 262; 
(1932) A L J 140; Ind. Rul. (1932) All. 616. R 
(2) (1877) 20 PD 46; 36 LIQ B 157; 36 L T 135; 
25 W R157. 
(3) (1929) 2 K B 256; 44l L T 230; 45 TLR 499, 
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decision is the one that was accepted as the 
ground of distinction in the gase reported 
in Midland Motor Showrooms, Ltd. v. 
Newman (3), where the contract was for the 
hire-purchase of a car, the price to be 
paid by instalments monthly extending 
over a considerable number of months. In 
that case time was given in respect of 
certain arrears and a cheque on account was 
accepted in respect of those arrears, the 
motor car company stipulating that the rest 
of the arrears should be paid within a 
month; which arrears not being paid within 
a month, the owners took back the car 
under the powers conferred upon them by 
the hire purchase agreement. They then 
assigned their rights under the agreement 
to the plaintifis who claimed all the amounts 
due from the surety. It was held that the 
surety was absolved and that the agree- 
ment for payments under the agreement 
was one and indivisible and the defendant 
was entirely discharged. The Court of 
Appeal distinguished the earlier case on 
the ground that the contract was separable 
and that in the case then under discussion, 
the contract was, asin the case of Hyre v. 
Bartrop (4), indivisible. Itis said on the 
one hand that here the obligation was 
indivisible; that is to say, the obligation 
atising out of the compromise that ended 
in'the order appointing the Receiver was a 
contract that was indivisible and required 
the Receiver to receive and pay sums of 
Rs.'6,750, every -six months; on the other 
hand, it is said that that obligation is divi- 
sible intoa number of separable obligations 
“and that, if time is given in respect of one 
six-month'y payment, that absolves the 
surely in regard to that six months 
but does not absolve him in respect of 
the next succeeding six months. Now one 
thing et least is clear in our opinion: if 
there is any variation in, however smal 
a particular in the original contract, the 
performance of which the surety is securing, 
then the surety is absolved. This principle 
‘has been enunciated in the clearest pzs- 
sible terms by the Judicial Committee in 
Pratapsing Moholbhaiv. Keshavlal Harilal 
(5), where Lord Atkin says : 

“The principle is that the surety, like any other 
contracting party, cannot be held bound to some- 


thing for which he has not contracted. If the 
eriginal parties have expressly agreed to very te 


(4) (1818) 3 Madd 221; 18 R R 216. 

(5) 59 B 180; 153 Ind. Cas. 700; A I R1935 PO 21; 
1935 ALR 103; 1935 O L R 99; 1 B R 264: 19350 W 
N 118; (1935) M W N 97; (1935) A L J 242; 41 L W 210; 
68 M L J 339; 39 C W N 440; 61 O L J 42; 37 Bom. L 
R315; 6214 23; 7 R P 0183 (P. 0.) 
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terms of the original contract, n@ further question 
arises, The original contract has fone, and unless 
the surety has assented‘to the new terms, there is 
nothing to which he can be bound, for the final 
obligation of a principal debtor will be something 
different from the obligation which the surety 
guaranteed.” 


We are further of the opinion that where 
a security bond is given to a Court to 
secure the performance by a Receiver ap- 
pointed by the Court of the duties of that 
Receiver, then, at least where that order 
appointing the Receiver is a consent order 
made as the result of a compromise, the 
position is as though the parties to the com- 
promise and consent order are in the posi- 
tion of contracting parties and as though the 
order appointing the Receiver were expres- 
sing the terms of that contract. If, there- 
fore, at a later stage those persons vary the 
terms of that contract, the.surety will be 
discharged unless of course he be a con- 
senting party to the variation. f 

Now in this case either that contract was 
whole and indivisible or it was not. If it 
was not, itis as though it can be divided 
up into a number of separate contracts 
whereby the Receiver undertakes to receive 
end pay under each separate contract a 
particular sum at 2 particular time. If the 
former is the true view, then it eppears to 
us that the case in Midland Motor Show- 
rooms, Lid. v. Newman (3), is applicable, and 
the giving of time entirely absolves the 
surety; if the latter, then the case in 
Croydon Commercial Gas Co. v. Dickinson 
(2), is applicable and the giving of time, as 
the learned trial Judge held, does not dis- 
charge the surety save in respect of the 
sum due end for which time was given. 
But this latter position is only arrived at 
on the assumption that the Receiver in 
effect agreed to receive and pay in April 
1929, by a contract separate from the con- 
tract whereby he agreed to receive and pay 
in October 1928. In the latter case it is 
desirable torefer to the case of Watts v. 
Shuitleworth (6). There H agreed with 
W to compicte certain fittings for a ware- 
house for £3450, payment to be made 
by instalments The contract which was 
between H and W contained the stipulation 
that W “shall and may insure the fittings 
from risk by fire,” the cost to be deducted 
from the contract price. The surety guaran- 
teed the perforneance by JI of his part of the 
bargain. He had notice of the terms of that 
contract. Substantiel advances of money 
were made during the progress of the work 


(6) (1861) 158 E R 510; 7H & N 353; 5 LT 58; 7 
Jur (N s) $45; 10 W R 132. 
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and when thesfittings supplied amounted to 
the value of’ £2,300 the whole was destroyed 
by fire., W had not insured. It was held 
that W was bound 10 insure. He had not 
done so. The result wes that the surety 
was liable for en uninsured instead of 
for an insured principal and, therefore, he 
was discharged. It will be noted that the 
surety was not a party to the contract 
between W and H and that he merely 
had notice of it. Now in this case we 
are of the opinion that the plaintiffs by the 
compromise undertook on default to apply 
to discharge the Receiver, and the defend- 
ants undertook on such application being 
made not to resist the application. That 
contrach or compromise was not merely 
between the plaintiffs and the Receiver but 
between the plaintiffs and the defendants, 
and the defendants guaranteed the perform- 
ance by the Receiver. The learned trial 
Judge has taken the view that the critical 
clause “the plaintiffs do have another person 
appointed” is not a clause imposing any 
obligation upon the plaintiffs but js one 
‘made solely for the benefit of the plaintiffs; 
but, with respect, we are unable to agree 
with this view. It was important not only 
to the surety but. also to the guaranteeing 
two defendants that the defaulting Receiver 
should not be left:in the position to receive 
these rents. 

The surety was given notice of that term, 
for the ccnsent order was referred to in the 
recital to the security bond. So far the 
matter seems to be on all fours with the 
case in the Exchequer Chamber reported in 
Watts v. Shuttleworth (6), already cited. 
‘In that case the result was that for an 
insured was substituted an uninsured prin- 
cipal. In this case the result was the sub- 
stitution for a non-defaulting of a default-* 


ing Receiver. That appears to us to 
be a material variation in the con- 
tract. Or if the contract is not to be 


regarded as whole and entire but divisible 
intoa number cf contracts, it appears to 
substentially change the contract relating 
to the position of the party in 1929. On 
either view it seems to us the surety is dis- 
charged. In this view it is not necessary 
to consider the further ground as to whe- 
ther the principal creditors were not obliged 
on the insolvency of the Receiver at Jeast 
to take steps to have him®removed. But it 


does strengthen the view that there is an. 


important difference’ between securing the 
performance by a non-defaulting Receiver 
in May 1928, and the security (on the 
assumption that we are dealing with sepa- 
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rate contracts) the performance by a 
defaulting and insolvent Receiver in April, 
1929. If one asks oneself, would the surety 
have signed this surety bond on April 1, 
1929, had he known that what he was 
securing was the performance by this 
Receiver of his obligations to receive and 
pay with knowledge that the Receiver wag 
(1) a defaulter in respect of past payments, 
and (2) an insolvent, one can hardly doubt 
ihat he would not have become a surety. 
It is urged that the fact that the surety 
has given a bond for Rs. 23,500 shows that 
he was liable even though the Receiver had 
defaulted and had not been removed, but 
this, in our opinion, isnot so. Immediately 
the Receiver defaults, by necessity Rs. 6,750 
has become.due and he has entered upon 
his second half-year term of office. Assum- 
ing that the plaintiffs take immediate 
steps to remove him from his Receivership, 
he will still have become a Receiver in 
respect of the rents and profits due for a 
second six months and it might well be 
that before he is removed and a new 
Receiver appointed, a second Rs. 6,750 
will have become due and in such 
circumstances the surety will be liable 
for the whole Rs. 13,500. We add that there 


is, in our opinion, an additional reason for 


discharging the surety in this case which in 
our opinion comes within Phillips v. Foxall 
(7), rather than within Mayor, ete., of Durham 
v. Fowler (8). This isa case of a person 
having power to apply to the Court for the 
discharge of a Receiver, the only persons 
having power to oppose being themselves 
but to cppose if such Receiver should appear 
to be a defaulter. The performance of that 
Recever’s duties is the thing assured. 
Phillips v. Foxall (7), decided that where 
what is assured is the integrity of a servant, 
and the employer knowing that the servant 
is dishonest elects instead of, as he could, 
dismissing him, to retain him in his service, 
the surety is discharged. It is true there 
is a difference between the two cases. That 
would be perhaps 2 vital difference in an 
ordinary case of a Receivership where the 
removal of the Receiver might be a matter of 
contest; but where, as here, the plaintiffs, 
though through the hand of the Court, were 
empowered by the consent order to sub-* 
slitute another Receiver by mere application 
which could not be in conlest, we see 
little difference in principle between the 
position of the plaintiffs in O. 8 No. 1 of 

(D (872) 7 Q B 666; 41 L J Q B 293; 27L T 
231; 37 J P 37; 20 W R 900. 

(8) (1889) 22 Q B D 394. 
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1927 and the employer of a dishonest 
servant. The piaintifis could have removed 
the Receiver, the employer can eremove the 
dishonest servant. ; 

In view of the conclusion above arrived 
at, the question raised by the memorandum 
of cross-objections does not arise. We are, 
however, of the opinion that the learned 
trial Judge was clearly right in the con- 
clusion he came to es to quantum assuming 
the surety was liable at all. 

Appeal allowed with cosis, throughout. 
Memo. of cross-objeclions dismissed. 

A. Appeal allowed. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 884 of 1935 
December 4, 1935 
ALLSOP, J. 

RAGHUBAR DAYAL—App.icant 
versus 
EMPEROR—Opposits Party. 
` Sugarcane Act (XV of 1934), s.7—U. P. Sugarcane 
Rules, rr. 14 (1), 12 (1) (j)—-Complaint not institut- 
ed or authorised by District Magistrate—Conviction 
under r. 12 (1) (j), if can stand—Criminal trial— 
Charge—Hach witness deposing about instances con- 
cerning himself—Number of charges extending over 
three months gathered together in same trial— 

Held, accused was not prejudiced. 

Where it cannot be said thatthe District Magis- 
trate either complained or authorized a complaint 
about the charge on account of charity, there cannot be 
a prosecution under the U.P, Sugarcane Rules and there 
can be no prosecution in respect of a charge not men- 
tioned in that complaint. In such circumstances a 
conviction under r. 12 (1) (7) cannot stand. 

In atrial under the U. P. Sugarcane Rules, each 
of the prosecution witnesses gave evidence 
about the particular instances with which 
he himself was concerned and a number of what 
should have been separate charges were gathered 
together in one case: 

Held, that it could not be said that the accused 
found it difficult to meet the various charges and 
that no real failure of justice had occurred, although 
there might have been irregularities in the trial. 


Or. Ref.. from an order of the Sessions 
Judge, Budaun, dated September 17, 1935. 

Mr. A. M. Khwaja, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


Order—This is a reference by the 
learned Sessions Judge of Budaun who 
has recommended that the conviction of 
sone Raghabar Dayal under sub-cls, (i) 
and (j), cl. (1), r. 12, United Provinces 
Sugarcane Rules, should be cet aside. 
Raghubar Dayal was a licenced purchasing 
agent under the rules. The allegation 
made against him was that he made de- 
ductions from the weight of cane recorded 


RAGHUBAR DAYAL V. EMPEROR (ALL) 


16310 


on account of unsuitability and that he 
made deductions from the ‘price of the 
cane purchased whieh reduced such price 
to a figure below that calculated at the 
prescribed minimum rate otherwise than: 
was provided in a certain rule. The 
Magistrate found that Raghubar Dayal 
had made deductions of 10 seers per cart 
from a number of carts supplied by a 
number of witnesses and that he had 
charged three pies in the rupee on the 
price which he was paying on the ground 
thet this money was to go to charity in 
the form of a gaushala. He found that 
the price ultimately paid was below the 
minimum. One objection taken to the 
order of the Magistrate is that there was 
no proper complaint under r. 14 (1), which 
says that: 

“No prosecution shall be instituted under these 


rules except upon complaint made by or under 
authority from the District Magistrate.” 


It appears that the Sub-Divisional Ma- 
gistrate was in camp at acertain village 
where he heard complaints that Raghubar 
Dayal was deducting 10 seers of the weight 
of every cart on account of the unsuit- 
ability of the cane. He afterwards con- 
sulted the rules, and having found that 
this was illegal asked the Tahsildar to go 
to the village and record the statements 
of persons who were prepared to sub- 
stantiate the complaint. The Tahsildar 
went to the village and recorded some 
statements and made a report in which 
he said that the witnesses had told him 
that 10 seers per cart was deducted from 
the weight and ihat one pice per rupee 
wes deducted from the price on account 
of a gaushala. The Sub-Divisional Magis- 
trate then sent a report to the District `. 
Magistrate, suggesting the prosecution of - 
Raghubar Dayal. In that report he did 
not- mention anything about the deduc- 
tion on account of charity. - 


The District Magistrate apparently agre- 
ed to make a complaint because he 
endorsed on the report that the case should 
go to a Deputy Magistrate for trial. It 
seems to me that it cannot be said that 
the District Magistrate either complained 
or authorized a complaint about the charge - 
on account of charity end, therefore, there ° 
wes no proper complaint about the offence 
of making dedugtions of one pice per rupee 
from the price of the cane purchased 
which reduced the price below the mini- ` 
mum. If may be thought this isa very 
technical matter; but it is a question of 
general principle and it is obvious that 
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r. 14 was inifoduced into the rules to 
prevent sugar factories from being harass- 
_ed by frivolous complaints and accusa- 
tions. It was intended that the District 
Magistrate should satisfy himself that a 
complaint was not frivolous before he 
allowed it to reach a Court. It is, there- 
fore, necessary that no sentence should 
be supported if it is passed in a case 
which was not based on a complaint made 
by the District Magistrate or under his 
authority. The learned Magistrate who 
tried the case has referred in his explana- 
tion to the fact that in a summons case 
an. accused person may be convicted of an 
offence other than the offence with which 
he was originally charged. That is not 
the question here. The question here is 
that there could be no prosecution at all 
unless the District Magistrate made a 
complaint and there can be no prosecution 
in respect of a charge which is not men- 
tioned in that complaint. I am, therefore, 
in agreement with the learned Sessions 
Judge that the conviction under 1. 12 
(1) (7) cannot stand. 

The main complaint about the conviction 
on the other charge is that the Magis- 
trate examined a number of witnesses who 
said that deductions had been made from 
the weights of their own carts and that 
there were in fact a number of separate 
charges against Raghubar Dayal extending 
over a period of three months. The 
learned Sessions Judge has come to the 
conclusion that a defect of this nature 
would not vitiate this particular trial 
because Raghubar Dayal could not really 
have been prejudiced by the form which 
the trial took. I agree with this opinion. 
Each witness came in and gave evidence 
it is true about the particular instances 
with which he himself was concerned and 
it may be that a number of what should 
have been separete charges were gathered 
tegether in this one case. The complaint 

+ however is that Raghubar Dayal found it 
difficult to meet all these various charges, 
and I do not think there is any force in it. 

It seems to me that the only way in 
which a person can meet a charge of this 
nature is by producing his books, which 
should show what the weight of the cane 
was, what the price paid was and what 


the amount of cane was which was sent. 


to the sugar factory,and used there. 
There should be books which would be 
sufficient to enable a Court to discover 
that the charges were false, if they were 
false. The learned Sessions Judge has 
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made the reference because he thinks 
that the evidence is too vague, referring 
as it does to a period of more than three 
months. I do not think that Raghubar 
Dayal could have been prejudiced in any 
way. I have no doubt that he must in 
fact have been making these deductions 
and that no real failure of justice has 
occurred, although there may have heen 
irregularities in the trial. I set aside the 
conviction of Raghubar Dayal under r. 12 
(1) (J) of the rules and the sentence of 
If the sum 
of Rs. 50 which Raghubar Dayal has 
been fined under that rule, or if any 
part of it has been paid, it shall be re- 
funded. JI seeno reason to interfere with 
the conviction and sentence under the 
other rule. The order for fine and can- 
cellation of the licence under that rule will 
stand. 
N. Order accordingly. 


____ MADRAS HIGH COURT 
Civil Revision Petition No. 1154 of 1933 
December 13, 1935 

l Sropart, J. 

R. MUTHUSWAMY PILILAI—DEFENpANT 
~~PETITIONER 
. VETSUS 

S. VEERASWAMY PILLAI—Praintipp 
—RESPONDENT 

Contract Act (IX of 1872), ss. 30, 73—One supplying 
money for betting in horse race to another—Actual 
bettor keeping the winnings—Suit for recovery— 
Maintainadility of—~Interest on sum due, if can be 
claimed. 

One who is employed to make bets in horse race 
on behalf of another who gives him to bet with 
and who receives the winnings as a result of the 
bet cannot keep them. This is money received on 
behalf of another and a suit for the recovery of 
the winnings from the person who made the bet 
ahd received the winnings is maintainable as one 
for money had and received to the benefit of the 
plaintiff. The plaintiff is also entitled to interest 
at reasonable rate for the period during which he 
has been kept out of it. Maung Po Htaik v, Bra- 
madin (2), referred to. 

C. Reva. P. under s.25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Coimbatore in S. C. S. No. 3095 of 1939. 

Mr. M. Krishna Bharathi, for the Peti- 
tioner. f 

Mr. N. Somasundatam, for the Respon- 
dent. : 

Judgment.—The petitioner was the de- 
fendant in a Small Cause suit and two 
claims were decreed against him and he 
now impugns the decree on the ground 
that for severalreasong it is not according 
to law. 
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The first ground is that ihe judgment is 
Jacking in form. The judgment is as fol- 
lows: After describing the cause of action 
on both counts the learned District Munsif 
says :— 

aN The defendant contendsthat the suit claim is 
not true. 

3. The points for consideration are :— 

(1) Has the Court no jurisdiction ? 

(2) Is the suit for share of profits of a success- 
ful finished horse race not maintainable ? 

(3) the defendant not liable for astrologer’s 
ees f 

(4) What relief ? 

4. Ifind thatthe claim on each of the two heads 
is legally maintainable and true on the facts and 
should be allowed.” - 

It is contended that the learned District 
Munsif here has clubbed together all the 
points for determination and has made a 
statement merely to the effect that he finds 
all the issuesin favour of the plaintiff—a 
kind of judgment which has been found*by 
a Single Judge of this Court to be in- 
consistent with the terms of O. XX, r. 4, 
Civil Procedure Code (See Moideen Koya v. 
Moideen*Kuttt Haji (1). The provisions of 
O. XX, r. 4 are: 

“Judgments of a Court of Small Causes need not 
contain more than the points for determination and 
the decision thereon.” 

Lam not prepared to say that this judgment 
does not conform to the rule. I certainly 
do not think that the learned District Munsif 
has clubbed all the issues. ‘There were two 
main issues, one was the maintainability of 
the suit as it arose onthe pleadings, and 
the other was whether the facts of the 
case were true. The judgment is suff- 
cient to show that the learned District 
Munsif applied his‘mind to the two points 
and he certainly has recorded his decisions 
on them. 

The next point arises out of the nature of 
the claim for Rs. 31 odd being the proceeds 
of a bet. The plaintiff and ihe defendant, as 
found by the learned District Munsif, went 
to horse races together and they each put 
Rs. 10 cn the same horse and the horse won. 
The person who actually entrusted the money 
to the book-maker and who collecled the 
money from the hook-maker was the de- 
fendant, and he gave back to the plaintiff 
not Rs. 40 which was half the total but 
only Rs. 10 which corresponded to halfthe 
original stake. It is contended that the 
recovery of this money from the defendant 
is barred bys. 30 of the Indian Contract 
Act. That section says : 

“Agreements by way of wager are void; and 
no suit shall be brought for recovering 


anything alleged to be won on any wager.” 
Q) A IR 1925 Mad. 1229; 90 Ind. Cas. 968; 49 M 


LJ 354. 
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I do not think tHat the section 
applies to the cage at all. The suit is 
clearly one for money had and received 
to the benefit of the plaintiff. 
dant was merely theagent of the plaintiff 
tomake the bet. In England under the 
Gaming Act of 1845 in which s. 18 is more 
or less the same ass. 30 of the Indian Con- 
tract Act, the law is clear that money 
held in this way can be recovered. At p. 228 
of Anson’s Laws cf Contract, 17th Edn., the 
English case De Mattus v. Benjamin (2), is 
cited and the effect is shortly stated as 
follows: ` 

“It is clear, however, that one who is employed 
to make bets on behalf of another and who receives 
the winnings cannot keep them. 
rina on behalf of another and is 

ct, 

The same principle is followed in the 
case of the Rangoon High Court reported in 
Maung Po Htaik v Bramadin (8). 

The third point raised by the learned 
Counsel for the petitioner is that the amount 
claimed under the second head could not 
be decreed as the plaintifs title to it de- 
pended on the assignment of a chose in 
action. Thefactis thatthe defendant got 
the plaintiff to employ an astrologer to cast 
the hcroscope of the defendant's son, and 
owing to subsequent misunderstanding, the 
defendant didnot pay the astrologer the 
agreed fee, namely Rs. 24, and the plain- 
tiff hadto pay it. The claim for this 
money is clearly enforceable and the learn- 
ed Counsel's contention there that the 
astrologer really assigned to the plaintiff 
the right to collect the money rests on one 
sentence in the plaintiff's evidence. “I 
got an assignment from the astrologer.” On 
looking at the receipt which the astrologer 
gave it is quite clear that there was no kind 
of assignment, properly speaking, of the 
right to collect the debt. The astrologer 
says : 

“You have paid. I have received the money 

from you and I give this to you as a receipt 
and a voucher to support your claim to 
recover from the defendant,” 
That is all. The fourth ground of this 
petition is that the two- causes are not of 
a kind which can be agitated in the same 
suit but it appears to me there isno objec- 
tion to that proceeding. 

Lastly, the petitioner urges the learned 
District Munsig was wrong in giving the 
plaintiff interest on the sums claimed. The 
yearned Counsel for.the respondent justifies 

(2) (1891) 63 LJ QB 248; 70 L T 560; 10 R 103; 
42 W R 284, p 
(3) A I R 1929 Rang. 244; 119 Ind. Cas. 740; 7 R 
300; Ind. Rul. (1929) Rang. 398, 


within tné ` 


The defen-~ 


This is money . 


“g 


“terest at reasonable 
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the award of interest under s. 73 of the 
Indian Contract Act. Inthe case of both 
the sums—the money which was the pro- 
ceeds of the bet and the money which the 
plaintiff had paid” to the astrologer the 
plaintiff was undoubtedly kept out of the 
money and the defendant undoubtedly had 
the use of the money and the fect which 
enabled the defendant to use the money was 
that he had broken his obligation to the 
plaintiff. It seems to me, therefore, that the 
provisions of s. 73 of the Indian Contract 
Act would apply. The plaintif is entitled 
not-only to receive the money he ought to 
have been paid on the due date but also in- 
rate for the period 


during which he has been kept out 
of it. 

In the result the petition is dismissed wilh 
costs. 


A.D. Petition dismissed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 266 of 1935 
November 26, 1935 
HARRIES AND RAGHHPAL SINGH, JJ. 
EMPEROR—Pkxosgcutor 

VETSUS 

MATHURI AND oTapRs—OPPOSITE PARTIES 

Penal Code (Act XLV of 1860), ss. 457, 460— 
Theft, if essential ingredient of offences under 
ss. 4571: and 460~—-Criminal Procedure Code (Act V 
of 1898), ss. 239 (a) (e), 537—Joint trial—Persons 
charged with offence under s. 457 or s. 460, Penal 
Code, if can be tried with person accused of receiv- 
ing stolen property—Joinder proper—Other charges, 
if can be added—Tilegality and irregularity, dis- 
tinction, if exists—Misjoinder of persons—Trial, if 
allegal—No prejudice—LIllegality, if cured—Doubt 
as to which of several offences is committed— 
Accused not charged with particular offence—Con- 
viction for it, when proper—Approver—Corrobora- 
tion, necessity of. 

Theft frequently follows an offence under s. 457, 
Penal Code, but it cannot be said that it is an 
essential ingredient of that offence, All that is 
required to complete the offence under s. 457 is that 
the burglar or house-breaker by nignt should have 
an intention to commit theft. It matters not for 
the purposes of that offence whether a burglar or 
house-breaker by night does actually carry out his 
intention and commit theft. Theft or an intention 
to commit theft is in no way a necessary or essen- 
tial ingredient in either of these offences. It fre- 
quently happens that lurking house-trespass or 
house-breaking by night is followed by theft, but 
the offence can be committed without theft or any 
intention to commit it, That being so, an offence 
under s. 460 is not an offence which includes theft 
though it may [requently form part of a transac- 
tion which also includes thelt. [p. 257, col. 2] 

Section 239 (a), Criminal Procedure Code, only 
permits persons to be charged and tried tcgether 
when one sêt are charged with an offence which 
includes theft, whilst the others are charged with 
receiving or retaining or assisting in the disposal 
er concealment of property, possession of which is 
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alleged to havee been transferred by the offence 
with which the first set are charged. As theft is 
not an essential ingredient of an offences under 
either s. 457 or s. 460, Penal Code, possession of 
property cannot pass as a result of either of these 
offences. Possession of property may pass as a 
result of theft following either of those offences, 
but it does not actually pass as a result of either 
of them. From the terms of s. 239 (e), Criminal 
Procedure Code, it is clear that an offence which 
includes theft must mean an offence of which theft 
is a necessary and essential ingredient, An offence 
under s. 382, Penal Code, includes theft and all are 
clearly offences by which the possession of property 
is transferred from one person to another. Such 
offences are within s. 289 (e), Criminal Pro- 
cedure Code, and only such offences are covered by 
that section. An offence which may be the fore- 
runner of a theft or which may form part of a 


larger transaction, which might involve cr 
include theft, cannot he said to be an offenca 
which includes theft, That being so, persons 


charged under ss. 457 and 460, Penal Code, are not 
persons charged with offences which include theft, 
and consequently they cannot properly be tried 
with persons charged with receiving stolen proper- 
ty which was stolen in a theft which was com- 
mitted as part of the transaction involving the 
other offences. If persons can properly be charged 
and tried together under s. 239, Criminal Procedure 
Code, there is nothing to prevent other charges 
being added against one or more of such parsons 
if the addition of such charges is permissible by 
the Code, [p. 258, col. 1 & 2.] 

There is no distinction between 
irregularity. The sole criterion 
Criminal Procedure Code, is whether the accused 
person has been prejudiced or not, The object 
of procedure is to enable the Court to do justice 
but if in spite of even a total disregard of 
the rules cf procedure, justice has been done, 
there would exist no necessity for setting 
aside the final order which is. just and correct 
simply because the procedure adopted was wrong. 
Where the misjoinder of persons is contrary to s. 239 
(e), it is an illegality and not a mere irregularity, 
put even so it is yet curable by s. 537, Criminal 
Procedure Code, if it has not in fact occasioned 
injustice. Kapoor Chand v. Suraj Prasad (9), fol- 
lowed. Subramanig Ayyar v. Emperor (7), explain- 
ed. [p. 261, col. 1. 

Where it is doubtful which of several offences 
a person has committed, he may bo charged 
with all of them or with a number of them in the 
alternative. In such a case he may be convicted 
if the facts proved show that he is guilty of an 
offence with which he might have been charged, 
under s. 236, Criminal Procedure Code, though in 
fact he was not specifically charged with that par~ 
ticular offence. Begu v. “emperor (11), followed. [p. 
267, col, 2.) 

An accused person should not be convicted solely 
upon the evidence of an approver. To support a 
conviction, the approver's evidence must be corrolyo- 
rated in material particulars. [p. 269, col. 2.] 

Cr. A. from an order of the Sessions 
Judge, Farrukhabad, dated January 12, 
1935. 

The Government Advocate, for the Crown. 

Messrs. K. O. Caleton, H. M. Roy, L. M. 


Roy and S. K. Ghose, dor the Opposite Par- 


ties. 
Harries, J.—The Mathur 


_ illegality and 
iven by s. 537, 


appellants, 
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Ram Bharose, Musammat Sunder and 
Bishnu were, together with Sri Kishan, 
Suraj Prasad and Pyare Lal, tried by the 
learned Sessions Judge of the Farrukhabad 
District upon a number of charges. Mathuri 
and Ram Bharose were each charged with 
offences under ss. 302 and 457, Indian Penal 
Code. Sri Kishen was charged with an 
offence under s.460, Indian Penal Code, 
whilst Musammat Sunder, Bishnu, Suraj 
Prasad and Pyare Lal were each charged 
with an offence under s. 411, Indian Penal 
Code. All the accused were tried together 
upon these charges and eventually Sri 
Kishen. Suraj Prasad and Pyare Lal were 
found not guilty of the respective charges 
brought against them and acquitted. 
Mathuri and Ram Bharose were found not 
guilty of murder under s. 302, Indian Penal 
Code, and were acquitted upon that charge, 
but they were convicted under s. 460, 
Indian Penal Code, though iheyy were not 
specifically charged with an offence under 
that section, the charges against them being 
under ss. 302 and 457, Indian Penal Code, 
only. Musammat Sunder and Bishnu were 
each convicted under s.411, Indian Penal 
Code, Mathuri and Ram Bharose were each 
sentenced to transportation for life under 
s. 460, Indian Penal Code, whereas Musam- 
mat, Sunder and Bishnu were each sentenc- 
ed to.a term of two years’ rigorous imprison- 
ment under s.411, Indian Penal Code. 


Against their respective convictions, each. 


appellant has preferred an appeal to this 
Court and such is the subject-matter of 
Criminal Appeal No. 72 of 1935. On the 
other hand the Local Government being dis- 
satisfied with the acquittal of Mathuri and 
Ram Bharose upon the charges under s. 302, 
‘Indian Penal Code, and with the acquittat 
of Sri Kishen upon ihe charge under 
s. 460, Indian Penal Code, have preferred 
an appeal to this Court alleging that these 
acquittals are against the weight of evi- 
dence and, therefore, illegal. Such is the 


subject-matter of Criminal Appeal No. 266 > 


of 1935. Sri Kishen is not before the Court 
and is said to be absconding and conse- 
quently we are not concerned with his case 
in this judgment. However, it is conve- 
nient to dispose of the appeals of Mathuzi, 
Ram Bharose, Musammat Sunder and Bishnu 
and of the Government appeal against the 
acquittal of Mathuri and Ram Bharose in 
one judgment and that is the course we 
propose to follow. 

‘he charges againgt the appellants arose 
oubof an occurrence which undoubtedly 
took place upon the night of May 17-18, 
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1934, at the house of one Misanmat Ram 
Devi in Mohalla Lohaiin the city of Far- 
rukhabad. Onthat night a burglary was 
committed at this house during which orna- 
ments and jewellery to the value of about 
Rs. 35,000 were stolen and the occupants of 
the house, viz., Musammat Ram Devi anda 
young boy Bhagwati Prasad were fully 
done to death. It isthe casefor the pro- 
secution that Mathuri, Ram Bharose and Sri 
Kishen were concerned in this burglary 
and that eventually part of the stolen pro- 
perty was received by the appellants 
Musammat Sunder and Bishnu and others, 
hence the charge under s. 411, against them. 
The facts upon which the prosecution was 
based can be shortly stated as follows ; 
Musammat Ram Devi was a rich Marwan 
widow who lived in the second storey of a 
house in Mohalla Lohai in Farrukhabad City. 
On the ground floor of thishouse were two 
shops, one occupied by a firm dealing in 
cloth and the other bya firm dealing in 
brassware and similar merchandise. Musam- 
mat Ram Devi was at this time disposing 
of her furniture and jewellery and it is said 
that on the day of this murder there was 
jewellery in her house to the value of about 
Rs. 35,000. Persons came from time to time 
to see this jewellery and it is said that 
Mathuri who was a goldsmith had been to 
the house on a number of occasions either 
to see the jewellery with a view to purchas- 
ing some of it or to advise Musammat Ram 
Devi as'toits sale. Some time previous to 
the murder Musammat Ram Devi's two 
daughters named Musammat Bhagirathi and 
Musammat Gomti had come from Calcutta 
to stay with their mother, but eventually 
both left. Musammat Gomti, however, left 
her young son Bhagwati Prasad with his 
grandmother Musammat Ram Devi had only 
one servant, Maiku by name, but it is said 
that afew days before the murder Maiku. 
had been taken ill and one Birja was per- 
forming his duties in his stead. 

It isthe case for the prosecution that 
Mathuri, Ram Bharose, Sri Kishen, Birja 
(who is said to be absconding) and Puttu 
Singh, who became an approver, were the 
persons concerned in this burglary and the 
murders which undoubtedly took place 
during the course of this occurrence. It is 
said that some %eeks earlier Mathuri, Sri 
Kishen, Birja and Puttu Singh had con- 
templated breaking into this house, but that 
the attempt miscarried. However, on 
May 17, 1934, it is alleged that the mis- 
creants mel together and determined that 
that night was a favourable opportunity to 


ias 
ransack this house and deprive Musammat 
Ram Devi of her jewellery. Itis said that 
arrangements were made by Birja who 
was temporarily acting as Musammat Ram 
Devi's servant toleave the house open, so 
that the burglars could get in without mak- 
ing any noise. It isthe case for the pro- 
secution that that night Mathuri, Ram 
Bharose, Sri Kishen, Birje and Puttu Singh 
got into this house, remained there until 
the occupants were asleep and then began 
to break open the almirahs, boxes, ete., in 
which the ornaments and jewellery were 
stored. The noise, it issaid, awoke Musam- 
mat Ram Devi and the little boy Bhagwati 
Prasad and the former recognised Mathuri 
and Birja who were well known to her. It 
is then said that the five men fearing that 
they would be exposed decided to kill both 
the widow and thelittle boy and this they 
did by strangling both of them with a 
rope. After the occupants of the house had 
been disposed of in this manner the bur- 
glars completed the work of ransacking 
the house and then made good their es- 
cape. It is said that all but Birja went out 
of the house through the main door which 
Birja locked from the inside. He then 
made good his escape by crossing the roofs 
of the houses adjoining, but before he did 
so he left down arope from the balcony of 
an adjoining house in order to create the 
impression that the burglars had got in or 
escaped by means of such rope. It is said 
by the prosecution that in making good 
his escape Birja left his shoes on one of 
‘the roofs, which shoes, were eventually 
identified as being his property. 

On the morning of May 18, 1934, the oc- 
cupants of the shops on the ground floor 
of this house noticed the rope which was 
dangling from a balcony near by and when 
they found the door of Musammat Ram 
-Devi's house locked and no signs of the 
occupants moving about, they became 
‘alarmed and made a report at the thana. 
As a result of this report Sub-Inspector 
Govind Prasad went tothe house and on 
obtaining entry found Musammat Ram 
“Devi and Bhagwati Prasad dead having 
obviously been murdered by some one. He 
at once sent areport tothe Kotwal of the 
city who cameon to the sene and investi- 
gation began immediately. A sansi was 
found on the premises and Birja’s shoes 
were found in premises nearby. These 
shoes were put up for identification and were 
‘identified as being the property of Birja and 
‘in consequence on May 20, 1934, Birja’s 
house was searched but nothing incriminate 
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ing was found. Inthe house, however, was 
found a photograph of the appellant Mathuri 
and the females of his house and this con- 
vinced the Police that Mathuri was a close 
friend cf Birja. Mathuri wes consequently, 
on May 23, 1934, arrested on suspicion and 
bis house was searched the following day, 
but nothing incriminating was found there- 
in. However, a photograph similar to that 
found in Birje’s house was discovered in 
Mathuri’s house and this strengthened the 
conviction of the Police that Mathuri and 
Birja were on terms of the closest friend- 
ship. Investigation was vigorously pursued 
and from some information received Puttu 
Singh was arrested on May 25, 1934, in the 
village of Sirauli ond upon being searched 
there was found upon his person eight 
golden soverigns, Rs. 8 and change amount- 
ing in all to Rs. 13-3-0 and a gold ring. 

On the following day Puttu Singh made 
a statement to the Police and Jaler took 
the Kotwal to his house wherefrom under 
a bed of pudina plants he dug out jewel- 
lery andornaments worth Rs. 3,000. These 
ornaments and jewellery have since been 
jdentified as being the property of Musam- 
mat Ram Devi which disappeared on the 
night ofthis burglary. On May 30, 1934, 
Puttu Singh wes taken before Mr. M. W. 
Abbasi, I. C. S. whorecorded bis confession. 

On May 31, 1934, Ram Bharose was ar- 
rested in the village of Ikauri and upon 
his person were found five golden sovere- 
igns and Rs. 10. On June 30, 1934, Sri 
Kishen was arrested in Hazratganj in the 
District of Budaun but nothing incriminat- 
ing was found upon him. Immediately the 
murder was discovered, the daughters of 
Musammat Ram Devi, viz., Musammat Bhagi- 
rathi and Musammat Gomti, were sent for, 
and on May 22, 1934, Musammat Bha- 
girathi discovered a katarni on the pre- 
mises which obviously was not the 
property of the deceased woman. On the 
night of June 9, s 1935, Musammat 
Bhagirathi on removing some broken 
boxes in one of the kothris of the 
house found two caps which, it is said, 
belonged to two of the persons concerned, 
viz., Mathutiand Birje. Birja could not be 


- arrested and his whereabouts have remain- 


ed unknown until this day. Birja, however, 
is a native of the village of Uberia in the 
District of Hardoi and a warrant to arrest 
him together with a search warrant of his 
house was sent to the thanedar in charge of 
the Pali Police Statich and eventually Birja’s 
house was searched but nothing incriminat- 
ing was found. Later a second search wag 


. 
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made of the house when it issaid that 
certain property was recoveréd which has 
since been identified as the property of 
Musammat Ram Deyi which disappeared on 
the night of her murder. Part of . this 
property, it is said, was discovered upon 
the person of Bishnu who is Birja’s brother 
and the remainder from a heap of bhusa in 


Musammat Sunder’s house.’ Other property, 


it is said, was discovered upon a search of 
the house of Suraj Prasad and Pyare Lal 
and consequently all four were charged 
with receiving such property well knowing 
it to have been stolen. 

The appellants together with the others 
who were charged with them were com- 
mitted by the Magistrate to stand their trial 
in the Sessions Court, and in due course, 
such trial took place. The trial was a 
Jot one of allthe accused although the 
charges made against them were of a 
vastly different character. Three of the 
accused, viz, Mathuri, Ram Bharose and 
Sri Kishen were charged with offences 
which arose out of the actual occurrence 
during which Musammat Ram Devi 
and Bhagwati Prasad were murdered 
and the kouse ransacked. Musammat 
Sunder, Bishnu, Suraj Prasad and 
Pyare Lel were charged with entirely 
Separate offences, that is, of réceiv- 
1ng part of the jewellery stolen, at some 
date before June 19, 1934, when the 
property was discovered during the course 
ofa search of their premises. It has been 
strenuously contended by Counsel for the 
appellants that the joint trial of these 
accused was contrary to law and that the 
whole trial isin consequence a nullity. It 
is said that there has been a misjoinder of 
persons and that such misjoinder is an 
illegality which vitiates the whole proceed- 
ings. Consequently it was urged upon us 
that we should, upon this ground, allow the 
appeal and quash the convictions and order 
a re-trial. The point taken as to misjoinder 
of persons is a point of considerable import- 
ance and we must deal with it in some 
detail. Section 233, Criminal Procedure 
Code provides that for every distinct 
offence of which any person is accused, 
_ there shall be a-separate charge, and 
. every such charge shall be tried sepa- 
rately, except in the cases mentioned in 
ss. 234, 235 and 239. Itis clear from this 
section that the general rule is that an 
accused person is entitled to be tried 
- separately in respect of each charge. 
Exceptions are madé, however, in certain 
cases which are dealt within the section 
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referred to in s. 233, Criminal Procedure 
Code. . ; 

Sections 234, 235 and 236 deal with cases 
of joinder of charges against an accused 
person, whereas s. 239 deals with cases 
where persons can be jointly charged and 
tried together. What is urged in this case 
is that there has been a misjoinder of 
personsend thats. 239, Criminal Procedure 
Code does not permit persons charged with 
offences under ss. 302, 457 and 460, Penal 
Code, to he tried with persons charged with 
offences under s. 411, Penal Code. The 
joinder of all these persons in one trial ‘is 
only possible if the case comes within sub- 
s. (e) of s. 239, Criminal Procedure Code, 
and it is the contention of the prosecution 
that that sub-section precisely covers this 
case. Sub-s. (e) of s. 239, Criminal Proce- 
dure Code, provides that persons accused of 
an offence which includes theft, extortion, or 
criminal mis-appropriation, «nd persons 
accused of receiving or retaining, or assist- 
ing in the disposal or concealment of 
property, possession of which is atleged to 
have been transferred by any such oifence 
committed by the first named persons or of 
abetment of or attempting to commit any 
such las‘-named offence can be charged 
and tried together. It is conceded hy 
Counsel for the Crown that it cannot be 
said that en cffence under s. 302, Penal 
Code is an offence which includes theft, . 
extortion or criminal mis-appropriation, but 
it is urged that offences under ss. 457 and 
460, Penal Code, are clearly offences 
which do include theft. On the other hand 
it is contended by Counsel for the appel- 
lants that as an offence under s. 302, Penal 
Code, does not include theft, it is immaterial 
whether offences under ss. 457 and 460 do 
or do not include theft. It is urged that as 
persons charged with receiving stolen 
properly were charged jointly and tried 
together with persons accused of murder, 
the case is clearly outside the purview of 
sub-s. (e), of s. 239, Criminal Procedure 
Code. 

Counsel for the Crown, however, contended 
that if offences under s. 457 and s. 460, 
Indian Penal Code, were cffences which in- 
cluded theft, then the Receivers of the 
stolen property could properly be joined 
with the persens charged under these - 
sections. That being so it was contended 
that ihere was nothing to prevent the 
prosecution charging one or more of the 
persons who were being tried together with 
other offences provided that such a joinder 
of offences was permissible by other 


1936 


s š 

sections of the Code. Shortiy:put, the cese 
for the Crown was ‘that Mathuri, Ram 
Bharose “and Sri Kishen could properly be 
jointly charged with the receivers of the 
stolen property because they were charged 
with offences, viz, under ss. 457 and 460, 
Indian Penal Code, which included theft. 
Tnat being s^, there was nothing 10 
prevent a charge of murder being edded 
against Mathuri and Ram Bharose because 
that offence formed part of the transaction 
which gave rise to the charges under ss. 457 
and 460, Indian Penal Code and such 
joinder of charges was clearly permissible 
under ss. 235, 236 and 239 (d), Criminal 
Procedure Code. 

In the first place we have to consider 
whether or not offences under ss. 457 and 
460, Indian Penal Code, are offences which 
include theft. In Sultan Ahmad v. Emp2ror 
(1), it was assumed that an ofence under 
s. 457, Indian Penal Code wes an oʻfence 
which included theft. This is a Single 
Judge case and is of course not binding 
upon us and it would appear from the judg- 
ment that no argument wes addressed to 
the Court that an offence under s. 457 did 
not include theft end that both parties 
proceeded upon the assumption that it did 
iaclude-theft. However, it has heen strongly 
urged before us that an offence under 
s. 457, Indian Penal Sode is not an oTence 


which includes theft and that neither does ` 


an offence under s. 460, Indian Penal (ode, 
include theft. The offence under s. 457, 
Indian Penal Code, is described as lurking 
house-trespass or house-breaking by night 
inorder to commit an offence punishable 
‘with imprisonment.: The section reads as 


follows: 

“Whoever commits lurking house-trespass by 
night, or hous3-breaking by night, iu 
order to committing of any offence punish- 


able with imprisonment, shall be punished with 
imprisonment of either description for a term which 
may extend to five years, and shall also be liabls to 
dine; and, if the offence intended to be committed is 
theft, the term of the imprisonment may be extended 
to 14 years.” 

Section 457, therefore, contemplates two 
offences——one less serious than the other— 
the less serious being Jurking house- 
trespass by night or house-breaking by 
night in order tocommit an oTencs (other 
than theft) which is gunishablo with 
imprisonment and ihe more serioas offence 
vf committing lurking house-tresp2ss by 
night or house-breaking by night in order 
tw commit theft. It is urged that the more 


1) ALR 1923 Lah. 142; 112 Ind, Cay, 581; 29 Ge, L 
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serious cffence contemplated in this section 
is an offence ‘which includes theft and such 
wis the offence with which Mathuri and Ram 
Bharose were charged. ee 

From the plain terms of this section it 1s 
clear that the offence is complete when the 
burglar has got into the house with the 
intention of committing theft and itis im- 
material whether or not.he actually succeeds 
in committing such theft. A burglar wo 
has broken into a house may be discovered 
and surprised before he can steal anything, 
but clearly ke would be guilty of an offence 
under s. 457, Indian Penal Code though no 
theft had been committed. Tneft fre- 
quently follows an_ offence under s. 497; 
but it cannot be said that it is an essentii. 
ingredient of that offence. All that is 
required to complete ths offence under 
s. 457 is thatthe burglaror house-breaker 
by night shouid have an intention to 
commit theft. It matters not for the 
purposes of that offence wheth:r a burglar 
or house-breaker by night does actually 
carry out his intentioa and commit theft. 

Section 480, Indien Penal Cole, rsads as 
follows: | 

“IF atths time of the committing of lurking hous- 
trespassby nigbtor hous2-breaking by night, any 
person guilty of such offence saall voluntarily cause 
or attempt to causa death or grievous hurt to any 
person, every person jointly concerned in committing 
such lurking hous2-trespass by night or huus:- 
trespass by night or house-breaking by night, suall 
be punished with transportation for life, or with 
imprisonment of eitber description for a tenn which 
may extend to ten years, and shall also be liable to 
fine” © 

A person may be guilty of committing - 
lurking house-trespass by night or house- 
breaking by night witnout being guilty 
of thefs or without having any intention 
eto commit theft. Lurking house-trespass 
by night is defined in s. 444, Indian Penal 

Code, ‘and house-breaking by night in 
s. 446, Indian Penal Code, and itis clear 
that thefs or an intention to commit theft 
isin no way a necessary or essential in- 
gredient in either of these ollences. It 
frequently happens that lurking house: 
trespass cr house-breaking by night is 
followed by theft, but the offence can be 
committed without theft or any intention 
to commit it. That being 8» an ovenuu 
under s. 460 is not an offence which in: 
ciudea tneft though it may frequently form 
part of a treusacuion which a.so includes 
theft. Sri Kishen, as we have stated 
previously, was charged only witu ann 
offence under s. 460, Indian Penal Code 
In our judgment neither an offence under 
s. 457, Indian Penal Code, nor an ollencd 
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under s. 460, Indian Penal cde, is an 
offence which includes theft, though, as we 
have stated, both the offences must fre- 
quently be followed by theft and often 
form part of a larger transscticn which 
may involve or include th:ft. However, 
s. 239 (a), Criminal Procedure Code, only 
permits persons to be charged and tried 
together when one set are charged with 
an offence which includes theft, whist the 


others ere cnarged wilh receiving 
cr réteining or essisting in the 


disposal or concealment of property, pos- 
session of which is alleged to have been 
transferred by the offence with which the 
tirst set are charged. As theft is not an 
essential ingredient of an offence under 
either s. 457 ors. 460, Indian Pena} Cede, 
possession of property cannot pass as a 
result of either of these offences. 

Possession of properly may pass as a 
result of theft following either of those 
offences, but it does not actually pass as 
a result of either cf them. From the 
terms of s. 239 (e), Criminal Procedure 
Code, it isin our view clear that an cifence 
which includes theft must mean an offence 
of which theft is- a necessary and essential 
ingredient. Robbery es defined by s. 390, 
Indian Penal Code, is clearly an- -offence 
which includes theft end so is theftina 
dwelling house es defined by s. 380, Indian 
Penal Code: An offence under s. 382, 
Indian Penal Code, includes iheft and all 
are clearly offences by which the posses- 
sion: of property is transferred from one 
person to another. Such cffences are clearly 
within s. 239 (e) Criminal Procedure Code, 
and in our view only such offences are 
covered by that section. An offence which 
may be the forerunner of a theft or which’ 
may form part of a larger transaction, 
which might involve or include theft, can- 
not, in our judgment, be said to be an 
offence which includes theft. That being 
so, persons charged under ss. 457 and 460, 
Indian Penal Code, are not persons charged 
with offences which jincludé theft, and 
consequently they cannot properly be tried 
with persons charged with receiving stolen 
property which was stolen in a theft 
which was committed as part of the trans 
action involving the other cffences. 

For the re.suus which we have given 
the joinuex cf. Musammat Sundar, Bishnu, 
Suraj Prasad end Pyare Lal with Mathuri, 
Ram Bharose and Sri Kisken in cne trial 
was not permissible eand iMerefore con- 
trary to law. As we have stated previ- 
ously, it was further contended by Counsel 
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fr the accused pergons that’even if of- 
fences under ss. 457 and 460, Indian. 
Penal Code, were offences which included 
theft, there wes amisjoinder in this case, 
because Mathuri and Ram Bharose were 
also charged ‘with murder and it was con- 
ceded by the Crown that an offence under 
s. 302, Indian Penal Code, could never be dec» 
cribed as an cffence which included theft. 
In our view, however, if persons can pro- 
perly be charged and tried together under 
s. 239, Criminal Procedure Code, there is 
nothing to prevent other charges being 
added against one or more of such perscns 
if the addition of such charges is permis- 
sible by the Code. On behalf of the ac- 
cused persons reliance was placed on 
Sultan Ahmad v. Emperor (1), previously 
cited where it was expressly held that 
receivers could not be jointly charged 
with persons charged with en offence under 
s. 436, Indian Penel Code, and with an 
offence under s. 457, Indian Penal Gede. 
As we have stated previously, it was as- 
sumed in this case that an offence, under 
s. 457, Indian Penal Code, was an offence 
which included theft. At p- 115, Dalip 
Singh J., observes: 
“As regards s. 23Y (e) the learned Counsel for 
the Crown wishes me to interpret that sectiun ag 
if it read “Persons accused of offences, one of 
which includes theft, extortion, etc, and perscns 
accused of receiving or retaining, etc., may bé 
charged and tried together.” I do not see any 
reason for varying the plain grammatical meaning 
of the section to this extent. In my cpinion, the 
offences described in s. 457 and s. 436, Indian 
Penal Code, wita which a person is jointly charg- 
ed, cannot be tried along with offences under 


ss, 411 and 414 of which other persons are charged, 
because s. 436 does not include theft or extorticn, 


though s. 457 does.” 

Counsel for the Crown, however; con- 
tends that if A and B can properly. be 
tried together under s. 239 (e) for theft 
and ieceiving respectively, other charges 
not involving theft can be added against 
A if he could. be tried alone in cne and 
the same trial upon such charges as well 
as tke charge of theft. The case of 
Niranjan v. Emporer (2), is a clear au- 
thority for this proposition. In that case 
three persons were charged under s. 411, 
Indien Penal Ccde, with receiving stolen 


property end one of them was in addition 


charged underethe seme scclicn with re- 
ceiving other stolen properties within -12 
montis and tLe three accused were tried 
together. It was held by Bennet, J., that 

(2) 0934) A L J 658; 150 Ind, Cag. 1140; A I R 
1934 All. 811; (1934) Cr. Cas, 986; 35 Cr. L J 1224; 7 


RA 86; LR 15 A 143 Cr. 
E akah? 
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there was ngo” -illegality in the trial as 
there was nothing in s. 239, Criminal 
Procedure Code, specitically s:ating that 
aS regards one cr more of the persons 
accused there should be no application 


to that person or persons of the 
previous sections of the Code, such 
as s- 231, Criminal Procedure Code. 


In that case the three persons were jointly 
charged and tried together under s. 239 (a), 
Criminal Procedure Code, and the learned 
Judge held that there was nothing in that 
section or in the Criminal Procedure Code 
which prevented further charges being 
brought against one of the persons pro- 
vided the joinder of such charges was 
permissible under s. 231, Oriminal Pro- 
cedure Uode. 
supports the view of Bennet, J., is tne 


case of Tota Meah v. Empzror (3). This . 


case lays down that where several accused 
persons ure tried together for the same 
offence, it is quite possible to have an 
alternative charge against one of such 
persons. Atp. 11054, Rankin, O. J., states 
as follows: 

“The first objection is to 
parvies in the present case. It is said that it was 
wrong in this casz ty charge the first accused al- 
ternatively under s. 155, Indian Penal Code, It is 
not here disputed that if the man had been tried 
by himself the addition. charge under’ s. 155 
would have been within s. 236, Criminal, Pro- 


cedure Oode, but it is said that, if thesa persons. 


the section which-. there was no justification for the joinder 


were all „being tried together, 
has to be regarded is s. 239 and that under s. 239 
there is no provision made by which accused No. 1, 
in addition to being charged with rioting and 
other charges arising out of the riot, could be 
charged in the alternative under 8. 153, Indian 
Penal Code, I cannot see, that there is any neces- 
sity to read ss. 239 and 236 in such a way as to 
producs that result, In this particular case the 
tirst accused has not been convicted under s. 155. 
The question therefore is a pure question whether 
the trial iy vitiated by the joinder in the alter- 
native charge under s, 155, and I must flatly re- 
fusa to lay down that where accused persons are 
being tried together under s, 239, it is not possible 
to have an alternative charge against one cf those 
accused psrsons, -I see no necessity whatever to 
read.this section in that manaer. Section 236 
deals with the question of what charges a simgle per- 
son may be made to mest and it says that, in 
certain cases, where it is doubtful which. offence 
he has committed you may charge him with ‘all 
and you may charge him als in the alternetive. 
The object of s, 239 is not to say what charges 
a man may bə called upon to meet but to say 


what persons may be charged and tried together. I 


see no difficulty at all in that matter.” 

Luis case is u clear authority for the 
proposition 
perly be jointly charged and tried by rea- 

(3) 56 O 1108; 119 Ind, Cas. '139; A 1 R 1929 Cal. 
20%; 23 Cr, LJ 1015; Ind, Rul (1929) Cal. 747. - 
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son of s. 239, other charges permissible 
by the Gode may be added against one 
or more ‘of such persons. A contrary view 
his been expressed in Ram Sahai v. 
Emperor (4), and in Ram Prasad v. 
Emperor (5). These cases were discussed 
at length by Bennet, J., in Niranjan v. 
Emperor (2); and it is unnecessary for us 
further to consider them. In our judgment 
the view of Bennet, J., in Niranjan v. 
Emperor (2), supported as it is by the 
case of Tota Mzah v. Emperor (3), is to 
be preferred to-the view expressed in the 
earlier Allahabad cases. That being so, 
there is nothing in our view in the Code 
of Criminal Procedure to prevent charges 


' being added. against the “inief or receiver 


in cases where the thief and ths receiver 
are being jointly tried under the provi- 
sions of s. 239, (e), Criminal Procedure 
Code, provided that the addition of such 
charges against one or other of them is 
permitted by other sections of the Oade. 
However, the point does not really aris in 
this case, because we have held that offences 
uuder ss. 457 and 460, Indian -Penal 
Code, are not offences which include theft 
and, iherefore, the accused persons could - 
never properly be charged and „tred tos. 
gether. We have, however, considered 
the point at some length in deference tothe 
exhaustive arguments which were addressed . 
to us upon this point. To sum the matter up 


of Mathuri, Ram Bharose and Sri Kishen 


-on the one hand with the persons accused 


of receiving stolen property as not one of 
the charges brought against Mathuri, Ram | 
Bharose and Sri Kishen involved or includ- | 
ed theft. i ents 

What is therefore the effect of this mis- , 
joinder of personsin this case? It has, 
been urged on behalf of. the accused per- 


-sons that the whole trial was vitiated by 


such misjoinder and that the convictions 
cannot, therefore, be sustained and must be . 
quashed. In the past misjoinder oÈ persons 
or charges has been held to be an illegality 
which vitiated the trial and which was a 
good ground for quashing convictions in 
such trial. Such was the course taken in 
Ram Sahai v. Emperor (4). Ram Prasad V. 
Enpzror (5) ani Ratan Singh v. Emperor 
(6), and numerous other cases in this and | 
in oher High Court. Ln all these cases mis- 
idinder of persons or charges .was hald to 


a L P610: 61 Ind, Oas. 525; 22 Or, L J 397. 
() IDA LJ 798, 63 Ind, Oas. 449; A T R 1921 AIL 
46; 22 Or, L J 657. 4 
AL J 915; 64 Tnd, Ons, $76; ATR 1921 AN, 
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be aniillegality vitiating the trial and not 
a mere irregularity curable under the pro- 
visions of 8. 537, Criminal Procedure Code. 
Section 537, Criminal Procedure Code, reads 
as follows : 

“Subject to the provisions hereinbefore contained, 
no finding, sentence or order passed by a Court 
of competent . jurisdiction shall be reversed or 
altered under Chap. XXVII or on appeal or revision 
on account of any error, omission or irregularity 
in the ecmplaint, summons, warrant, charge, pro- 
clamation, order, judgment or othr proceedings 
before or during trial or in any inquiry or other 
proceedings under this Code... se... unless such 
error, omission, irregularity......... . has in fact 
occasioned a failure of justice.” 

To this section is appended an explanation 
which reads as follows : 

“In determining whether any error, omission or 
irregularity in any proceedings under this Code 
has occasioned afailure of justice, the Court shall 
have regard tu the fact whether the objection 
could and should have been raised at an earlier stage 
in the proceedings.” 

It would appear from the record that 
this contention asto misjoinder of per- 
sons was never urged in the Sessions Court 
and, if such cniy emcunts to an error or 
irregularity in tbe proceedings, it will be 
difficut fur the accused at this late stage to 
establish that such has occasicned a feilure 
of jusiice. Further upon the facts of this 
cese it is quite impossible for usto hold 
that the misjoinder hesin fact resultcd -in 
a failure of justice. The joinder of the 
receivers with Muthuri, Ram Bharose and 
Sri Kishen could not possibly prejudice 
the latter's case, and it was not contended 
before us by Counsel for Mathuri and Ram 
Bharose that such misjoinder had affected 
tLeir case in any way. Jt was, however, 
urged before us that the case of the re- 
ceivers had been prejudiced by reason of 
the fact that (hey were tried together with 
the persons charged with murder and” 
offences under ss. 457 and 460, Indian 
Penal Code. Itwes said that the intro- 
duction of the evidence concerning two 
brutal murders must inevitably have made 
the case of the receivers appear far more 
serious than it really was. We are unable 
to agree with this Viewand we cannot as- 
sume that alearned Judge of experience 
would allow his mind to he influenced by 
the fact that the articles 1eceived by the 
receivers were stolen in circumstances of 
great brutality. 

There is nothing upon the record which 
Buggesisin tue slightest degree that the 
learned Sessions Judge ellowed himself to 
be prejudiced in any wayin dealing with 
the cases of the receivers by the evidence re- 
lating to the murders. In any event, it 
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would be impossible to conduet the case 
against the receivers’ without proving that 
murder was commilted during this burglary. 
To establish the case against the receivers 
it wes necessary not only to prove that 
they were in possession of certain articles 
of jewellery but also to prove ihat such arti- 
cles had recently been stolen, and the theft 
could not possibly in this case be proved 
without the fact being established that two 
murders were committed et the time of tle 
theft. Infact the joint trial of all these 
accused persons was probably the most 
convenient if not a legal way of dealing 
with the matter. However, it is not neces- 
sary for us to consider this aspect of tl.e 
case because we are not satisfied that the 
prosecution have established beyond all 
reasonable doubt ihe guilt of Musammat 
Sunder and Bishnu. We shall consider 
the evidence relating to these two accused 
persons at alater stage, and having regard 
tothe view which we take, it cannot [e 
urged atthisstage that they were pre- 
judiced by this misjoinder. As we have 
stated previously, it has not been ecntend- 
ed before us that the misjoinder occrsioned 
a failure of justice inthe case of Mathari 
and Rem Bharcse, but, even so, if the mis- 
joinder is an illegality not curable under 
s. 537, Criminal Procedure Ccde, the trial 
is vitiated and their conviclions must be 
set aside and a re-trial ordered. It is, there- 
fore, necessary to consider whether a mis- 
joinder of persons is oris not an error or 
irregularity in a charge which is curable 
by reason of s. 537, Criminal Procedure 
Code. In Subramania Ayyar v. Emperor 
(7), their Lordsnips of the Privy Ocuncil 
held that where an accused person was 
wrongly charged with no less than 41 
offences committed within the space of {wo 
years, such joinder of charges vitiated the 
trial asit wes clearly contrary los. 234 (1), 
Criminal Procedure Code, and in their 
judgment their Lordships remarked as 
follows : : 
“The remedying of mere irregularities is familiar 
in most systems of jurisprudence but, it would be an 
extraordinary extension of such a branch of adminis- 
tering the criminal law tosay that when the Code 
esitively enacts that such a trial as that which 
as tiken } lace here shall not be permitted that 
this contravention of the Code cumes within the 
descri; tion ¿f error omission or irregularity.” 
ihat ceseis “a cear cutlouity for the 
propcsition that a joinder of a large number 
of charges against an accused person con- 
trary to s. 234 (1), Criminal Procedure 
Code, is an illegality not curable by s. 537; . 
(D 25 M 61; 281 A 257; 8 Ser 160; 3 Bom, LR 540} 
50 WN 866; 11 M L J 283; 2 Weir 271 (P. O.). 
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. Criminal Proçêdure Code, and which vitiated 
the trial. In a later cse, however, nemely 
Abdur Rahman v. Emperor (8), their Lord- 
ships of the Privy Council commented upon 
the earlier case of Subramania Ayyarv. Em- 
peror (7), to which we have previously, refer- 
red and in discussing the effect of the mis- 
jJoinder stated that “it was possible that 
it might have worked actual injustice to the 
accused.” In short, their Lordships in the 
later case appear to have thought that pes- 
sibly the reason for holding that the trial 
of Subramania Ayyar was Vitiated was not 
because ihe misjoinder of charges amounted 
to something more than an irregularity but 
because such had in fact occasioned a 
failure or denial of justice. The. matter, 
however, does not rest there because the 
effect of these two cases has been consider- 
ed by a Full Bench of this Court in Kapoor 
Chand v. Suraj Prasad (9). In this case the 
cases of Subramania Ayyar v. Emperor (7) 
and Abdur Rahman vw. Emperor (8), were 
discussed at length, Mukerji, Actg. O. J., who 
delivered the judgment of the Court, made 
these observations concerning the effect of 
the decision in Abdur Rahman Vv. Emperor 
(8), upen the earlier decision of Subramania 
Ayyar v.Emperor (1), see Kapoor Chand v. 
Suraj Prasad (9) at p. 195* : i , 

“It may be that their Lordships of the Privy 
Council, in thelater case, wanted to point out that 
8. 537, Criminal Procedure Code, could not cure the 
defect in the case of Subramania Ayyar v. Emperor (7) 
because the Code contained the provision that an irregu- 
larity which had worked injustice to the accused, 
could not be cured, But it is significant that although 
their Lordships of the Privy Council drew a distinc- 
tion between an ‘illegality’ and an ‘irregularity’ in 
the earlier case, which was decided in the year 
1909, the legislature did not introduce the word 
“illegality' in s. 487 or anywhere else in the Code, 
although it was amended after that year, this be- 
ing the state of the law, we do not think that we 
should intreduce a distinction between ‘illegality’ 
and ‘irregularity.’ The sole criterion given by 
s. 537 is whether the accused person has been 
prejudiced or not. The object of procedure is to 
enable the Court todo justice but if in spite of 
even a total disregard to the rules of procedure 
justice has been done there would exist no necessity 
for setting aside the final order which is just and 
correct simply because the procedure adopted was 
wrong.” 

There can be no doubt that this case 
lays down that there is no difference be- 
tween an illegality and an irregularity in 

(8) 25 A L J 117; 100 Ind. Cas 227; AIR 1927 PG 
44; 31 C W N 271; (1927) M W N &03; 388M L T 64; 8 
P LT 155; 40 W N 283; 28 Cr. L J 259; 6.Bur. L J 
65; 5 R 53; 52 M L J 585; 29 Bom. L R 813; 45 OL J 
441 (P. COC), 

(9) (1933) A L J 188; 142 Ind Cas. 537; A I R 1933 
All. 264; (1033) Cr. Cas, 434; 34 Or. LJ 414; 55 A 301; 
Ind. Rul. (1933) All. 125: L Rit A 48 Cr (FB). 
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procedural matters, and this at first sight 
appears to ke somewhat startling and far- 
reaching. In Parso'am Das V, Emperor (10), 
Kendall, J., doubted whether the Full 
Bench in Kapoor Chand v. Suraj Prasad (9), 
really intended to lay down such a far-reach- 
ing proposition as that stated in Mukerji 
Actg. C. J.’s judgment. At p. 1066*, Kendall, 
J., remarks : 

“It is to be noticed, however, that the Fall Bench 
was discussing the interpretation ofs. 537, Criminal 
Procedure Code, under whichan irregularity in 
procedure is not to occasion an alteration of an 
order passed by a Court, and the Full Bench did 
not really discuss those passages in the Privy 
Council decision of 1901 orin the later one to 
which they refer, namely the case of Abdur Rah- 
man v. Emperor (8), in which it nas been held 
thata serious defect in the mode of conducting a 
criminal trial cannot be cured.” i 

We are unable to agree with Kendall, 
J.s view thatthe Full Bench were not dis- 
cussing the effect of the decision in 
Abdur Rahman v. Emperor (8) upon the 
earlier decision in Subramania Ayyar v. 
Emperor (7). It is clear from the judg- 
ment of Mukerji, Actg. CO. J., that it had 
been contended before the Full Bench that 
what had occurred in that case 
amounted to an illegality which could not 
be cured bys. 537, Criminal Procedure 
Code which it was urged dealt only with 
irregularities and not with illegalities. This 
argument is stated in terms at p. 195 and 
afera statement ofthe argument a dis- 
cussion of the two Privy Council cases im- 
mediately follows. Following that dis- 
cussion comes the passage which we have 
already quoted- where it is pointed out that 
no distinction should be drawn between 


an illegality and an irregularity 
and that the sole criterion given 
by s. 537, Criminal Procedure Code, 


‘is whether the accused person has or has 
not been prejudiced. In our judgment 
this Full Bench case is an authoritative 
statement of the Jaw and we are bound by 
it. It defines the scope of s. 537, Criminal 
Procedure Code and lays down that whether 
the defect in procedure amounts to a mere 
irregularity or to an illegality is immaterial. 
In the present case the misjoinder of persons 
is contrary to s. 239 (e), Criminal Proce- 
dure Code, and, therefore, prohibited by 
Jaw. It isin’ our view an illegality and 
not a mere irregularity but even so it is 
yet curable by s. 537, Criminal Procedure 
Code if it has not in facb oscasioned in- 
justice. 

5 33; 153 Ia1. Cas 39; A I R1935 
ANS oe eer Gr.LJ 1296: 8 RA 269. 
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~ The dictum of Mukerji, Actg. C. J. pre- 
-Viously referredto isnot if our view so 
startling ənd far-reaching” es it would at 
first vight appear. Itis truethat he states 
that if in spite of cven a total disregard 
of the rules of procedure, justice has been 
done, there would exist no necessity for 
setting asidea final order. However, it is 
. difficult to imagine a case where there had 
been a total disregard of the rules of pro- 
cedure ‘ret justice had been done. A total 
disregard of the rules of procedure would 
in almest every case, oceasiona failure of 
justice. For example, if a Magistrate 
refused to record any evidence and yet 

convicted a person, it would be impossible 
` fora Court to hold that such a disregard 
of the rules of procedure had not occasion- 
ed a failure of justice. The 
‘the Magistrate in sucha case to record 
any evidence might be an irregularity 
. within the meaning of s. 537, Criminal 
. Procedure Code, yet a superior Court would 
be bound to set aside the conviction on 
the ground that such irregularity must 
inevitably have occasioned a failure of 
‘justice. In our view we are clearly bound 

y the case of Kapoor Chand v. Suraj 


_ Prasad (9), and as we hold that the mis- 


. joinder has not in this case occasioned a 
. failure of justice, the defect or illgality 
- or whatever it may be called is cnrable by 
-.yeason of the provisions of s. 537, Criminal 
Procedure Code. Having rejected the pre- 
liminary points taken by the appellates it 
is now necessary to consider the evidence 
adduced in this case end we shall first 
consider the evidence against the appellants 
: Mathuri and Ram Bharose, who were charg- 
ed under ss. 302 and 457, Indian Penal 
Code. As we have stated previously Sui 
Kishen is not before the Court and it is, 
therefore, unnecessary to deal with his case. 

The principal witness for the prosecution 
against these two appellants was the ap- 
prover Puttu Singh. He, as we have 
stated, is alleged to have taken part in 
.the burglary and his evidence is of vital 
importance in the case. If his evidence be 
accepted, there can be no question that 
Mathuri and Ram Bharose, were amongst 
the persons who broke into Musammat 
Ram Devi’s house, upon the night upon 
. which she and Bhagwati Prasad, were 
. murdered andthe house ransacked, Puttu 
Singh stated that a short time before the 
murder a discussion had taken place at 
. the house of one Raj Narain, alias Rajjan 
Babu concerning the possibility of break- 
ing into the house of Musammat Ram Devi 
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and stealing her ornaments and jewels. 
He stated that us a result of this dis- 
cussion it was decided to break inlo the 
house and that he together with Sri Kishen, 
Birja, Mathuri and five strangers set off to 
dothe deed. One of the strangers had 
been given a pistol, but somehow or 
cther this man disappeared and consequent- 
ly the others decided not to carry out the 
attempt that night. A short time later it 
was agreed between the approver and the 
appellanis Mathuri end Ram Bharose, Sri 
Kishen and Birja, that they should bréak 
into Musammat Ram  Devi's house on the 
night of May 17, 1934. As we have stated 
Birja atthis time was acting temporarily 
as Musammat Ram Devi's servant in the 
absence of Maiku and according to Puttu 
Singh it was he who suggested that the 
night of May 17,1934, was a favourable 
one because Musammat Ram Devi and the 
little boy would bethere alone. Puttu 
Singh says that Mathuri was sent to see 
ifall was quite atthe house and was told 
to bring with him a ‘sansi and a ‘katarni’ 
in order more easily to break open the 
almirahs and boxes whichthey expected to 
find inthe house. Puttu Singh describes 
the movements ofthe party on the evening 
in question and ‘says that they saw one 
Budhen and later one Ram Pratap who 
were called as prosecutirn witnesses. He 
states that Birja had left the doors un- 
locked and by this means they got into the 
house and concealed themselves. When 
they reached the upper storey they found 
that Musammat Ram Devi and Bhagwati 
Prasad were awake, so they lay concealed 
in a dalan until Musammat Ram peat 
then 
states that the burglars began to search 
for the jewellery and ornaments, and in 
doing so awoke Musammat Ram Devi and 
Bhagwati Prasad. The former immediately 
recognised Mathuri and Birja whom she 
knew well and asked them what they were 
doing there. 

The party realised that if the woman 
was left slive, they would be exposed and 
consequently it was decided to. put her 
and the boy to death. According to Puttu 
Singh this was done by means of a rope, 
Mathuri and Ram Bharose pulling the 
opposite ends ofa loop which had- been 
passed around Musammat Ram Devi's neck 
and Birja alone pulling the loop which had 
been passed around the neck of thesmall 
boy. After the cecupants had been dis- 
posed of in this manner ‘the safe, boxes 
and almirahs were thoroughly. ransacked 
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andthe party left. taking with them the 
‘whole of the valuables “which were kept 
“inthe house. Puttu Singh describes how 
they left by the stairway leaving Birja 
behind to lock the door from inside. Birja; 
he says, then rejoined them having got 
away over the roofs of adjoining houses, 
but before doing so having left a rope 
dangling froma balcony of an | adjoining 
house. Putiu Singh mentions that Birja 
stated that in making godd his escape he 
had left a pair of shoes onthe roofs as 
-he was getting away. Puttu Singh states 
that when they had got away from the 
scene of the burglary the loot was distri- 
buted. A part of the loot consisted of 
golden sovereigns and each of the burg- 
lars was given anumber of these. This 
js Very significant because upon the arrest 
of Puttu Singh and Ram Bharose each 
was found to be in possession of some 
golden sovereigns. Puttu Singh then des- 
cribes how he buried his share under some 
pudina plants in his house. He states that 
he kept on his person eight golden sove- 
reigns and eight rupees and a red stone 
ring which he wore on his finger. Tlese 
sovereigns end ring he states were found 
-upon him when he was arrested on May 
25, 1934. , i l 
| Puttu Singh admitted that he pointed out 
to the Police where the stolen property had 
‘been concealed and. admitted that he had 
-~ madea confession before the Committing 
Magistrate which had obtained for hima 
- conditional pardon in the case. We must 
first consider whether or not there is any 
independent evidence which tends to show 
- that Pattu Singh himself was a member of 
` the gang which broke into Musammat Ram 
Devis house on thenight in question. In 
~ the first place golden sovereigns were 
found in his clothing when he was-arrested 
- and this, in our judgment, is very strong 


~ corroboration of the truth of his statement 


that he himself took partin the burglary. 
- Golden sovereigns are comparatively rare 
now a days although they are still hoarded 
by ignorant people. However it would be 
- strange to find persons carrying’ in their 
clothing as many as eight sovereigns for 
no apparent reason, yet Puttu Singh was 
found in possession of this money when 
he. was arrested. According to him this 
part ofthe loot he hadeobtained only a 
few days previously and that being so he 
might well have carried the sovereigns in 
his clothing in the hope of being -ableto 
` dispose of them. 

Further the ring and jewellery and or- 
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naments, which were recovered from’ the 
pudina bed in Puttu Singh’s.house,” were 
identified by Maiku Lal, Musammat Bhagi- 
rathi, Musammat Gomti and Jai; Ram Das; 
husband’ of Musammat Gomti, as being the 
property of Musammai Ram Devi. The reco- 
very of this property is admitted by Puttu 
Singh himself and is spoken to by Police wit- 
nessess, and the identification of this property 
by: persons who must have known most 
of it well isthe very strongest corrobora- 
tion of Puttu Singh’s statement that he 
took part inthe burglary. Puttu Singh's 
statement that Mathuri and Birja knew 
Musammat Ram Devi is also amply cor- 
robrated by other witnessess who speak to 
having seen them on the premises on a 
number of occasions shortly before the 
murder. The witnessess who speak of this 
association of Mathuri and Birja with 
Musummat Ram Devi shortly. before the mur- 
der, appear tobe quite independent and 
have no reason to depose falsely 
in. this case. Further there is the evi- 
dence of a number of persons who saw 
Puttu Singh with the other accused per- 
sons on the night of the murder and shortly 
before Puttu Singh says they. entered 
Musammat Ram Devi's house. We shall 
discuss this evidence more fully later, but 
we may state at this stage that we are 
satisfied: that at least .one of these wit- 
nesses, namely Ram Pratap, did see Puttu 
Singh and other accused persons’ near 
Musammat Ram Devi’s house shortly before 
the time that Puttu Singh says .they en- 
tered: the house and concealed themselves 
in the upper storey. , 
Having considered all the evidence ad- 
duced in this case, we are abundantly 
gatisfed that Puttu Singh's statement that 
he himself took part in the burglary is 
true. It is corroborated in the manner 
which we have stated previously, and 
further the post mortem report and medical 
evidence establish that Puttu Singh's: des- 
cription of how the two unfortunate victims 
were murdered ‘is true. There can be no 
doubt whatsoever that Bhagwati Prasad 
met his death by being strangled with a 
rope. His neck bore the outward signs of 
a rope having been pulled tightly around 
it, and further the underlying tissues and 
structures showed that great pressure had ° 
been exerted in the region of the neck 
which had resulted in strangulation. Theré 
were no outward signs cf strangulation 
on the neck of Musammat Ram Devi, but 
the pos: mortem did establish that she un: 
doubtedly died: of - suffocation caused by 
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s‘rangulation. The absence of a rope mark 
on ber neck is probably explained by the 
well known fact that Hindu women frequent- 
ly sleep with their saris over their heads 
and thus protecting the area of the neck. 

In our judgment Puttu Singh could not 
possibly have given this detailed version 
of the whole occurrence unless be was 
present at-it and took part in it His 
confession gives avery full account of the 
incident, and whilst in the witness-box, 
though submitted to a searching cross-exa- 
mination, no real discrepancy was disclosed 
between his evidence and his previous 
statements. There were slight discrepancies, 
but nothing which suggests to us that the 
witness was telling anything but the truth. 
We are statisfied, therefore, that Puttu Singh 
did take part in this burglary during the 
-course of which these two unfortunate per- 
sons met their death. However, before 
we convict either Mathuri or Ram Bharose 
of any of the offences with which they 
were charged, we must be statisfied that 
‘the evidence of Puttu Singh implicating 
them is corroborated by other independ- 
ent testimony. 

In our view the evidence of Putta Singh 
implicating these two persons in the 
burglary is amply corroborated, but we 
are not satisfied that there is sufficient 
corroboration of the approver's statement 
that Mathuri and Ram Bharose actually 
killed Musammat Ram Devi and therefore 
committed an offence under s. 302, India 
Penal Code. We will first deal with the 
case against Mathuri. Puttu Singh states 
‘quite positively that Mathuri took part in 
the burglary and actively assisted in 
causing the death of Musammait Ram Devi, 
but he cannot be found guilty merely upon 
the approver’s evidence. However 
evidence of a number of persons was ten- 
dered with a view to showing that Mathuri 
was with Puttu Singh's gang on the night 
of the murder and shortly before it occur- 
red. The witnesses who deposed to this 
fact were four in number, namely Fazal 
Ahmad P. W. No. 12, Abdul Hamid P. W. 
No. 18, Buddan Khan P. W. No. 18 and 
Ram Pratap P. W. No. 17. 

Fazal Ahmad P. W. No. 12 says thet on 
“that” evening he saw Mathari, Ram 
Bharose, Sri Kishen and Birja at Puttu 
Singh's house, but ke does not state that 
“that” evening was the evening of the 
murder or the evening before he heard 
that a murder had been committed. This 
witness's evidence is extremely vague, and 
if he had seen these persons on the even- 
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ing of May 17, 1934, it is strange that h 
did not mention the fact that he had heard 
on the following morning that Mysammat 
Ram Devi and tke boy had been murdered. 
It is impossible tu hold that this witness's 
evidence is any corroboration of Puttu 
Singh's statement. Abdul Hamid P. W. 
No. 13 stated that on the night before 
the murder at about 8. P. m., he saw 
Mathuri, Ram. Bharose, Sri Kishen, Puttu 
Singh and Birja, all sitting together at 
Birja's house. This witness cannot be 
described as a very respectable person, and 
even if his evidence be true, itis not very 
valuable corroboration of Puttu Singh's 


statement. It is true that the latter 
stated that the burglars collected 
at Birja’s house between 8 and 9 


P. M., but itis to be observed that Puttu 
Singh does not mention that Abdul Hamid 
ever called at Birja’s house whilst they 
were there. In our judgment it would be 
unsafe torely upon this witness’s evidence. 

Buddan Khan P. W. No. 18 saw Mathuri, 
Sri Kishen, Birja, Puttu Singh and a fifth 
man who he did not know on the even- 
ing of the murder at a point about 200 to 
30J paces from Musammat Ram Devis 
house. The person whom he did not know 
he later identified in proceedings before a 
Magistrate as Ram Bharose. - This wit- 
ness was mentioned by Puttu Singh in 
his confcssion, but it is to be observed 
that he did not mentiin him whilst dealing 
withthe incidents immediately preceding 
the murder but mentioned the fact that they 
had met him at tl:e very end of his con-. 
fession. The fact that Buddan Khan is 
mentioned at the very end of the confes- 
sion suggests that his introduction is un 
afterthought. Buddan Khan admitted to 
the Magistrate who conducted the identi- 
fication preceedings that he had known 
Ram Bharose previously, yet he had earlier 
sta'ed that the fifth man wes unknown to 
him. This witness's evidence is far from 
satisfactory and we cannot regard it as cor- 
roboration of Puttu Singh's statement. Ram 
Pratap P. W. No. 17, who kept a shop near 
Musammat Ram Devi's house, stated that 
at about 9 o'clock in the evening of the 
occurrence Le say Mathuri, Birja, Sri 
Kishen, Puttu Singh and a fifth person 
whom he did not know going in the direc- 
tion of Musammat Ram Devi's house. This 
witness was coming away from his shop 
which was situated about 15 or 20 paces 
from the deceased woman's house, and he 
appears to be a perfectly respectable wit- 
ness, The fifth person whom be did not 
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know he idendifed in proceedings held 
before a Magistrate as Ram Bharose, and 
there is no suggestion that Ram Partap 
had ever’seen thé appellant previously. 
He was’ cross-examined thoroughly but his 
evidence was unshaken in any way, and 
we can see no reason why this witness's 
evidence should not be accepted as true. 
Puttu Singh mentions having seen this 
witness when they were on the way to 
Musammat Ram Devi's house and this he 
mentions in the body of the narrative in the 
natural place where the fact should be men- 
tioned. In our judgment Ram Pratap 
was deposing truly when he stated that 
he had seen the five persons concerned in 
this burglary near Musammat Ram Devi's 
house shortly before Puttu Singh says 
they got into the house. His evidence is, 
ihérefore, valuable corroboration of Puttu 
Singh’s statement. 

There isa fifth witness, Kamle by name, 
who stated that at about 8 p. m. on the 
night upon which this murder took place 
he saw Mathuri with the deceased boy 
Bhagwati Prasad. The small boy came 
into Kamle’s shop to purchase milk and 
Mathuri actually paid for it. Puttu Singh 
does not mention this incident and, of 
course, it is unlikely that he knew any- 
thing about it, but he does say that at 
about that time Mathuri was sent to 
Musammat Ram Devi's house io see if all 
wes clear. He came back and reported 
that all was well at the house and that the 
Musammat and the small boy were there 
alone. He might well have seen the small 
boy and obtained the information from 
him, and we see no reason to reject the 
evidence of Kamle wien he says that he 
did see Mathuri with the small boy at his 
shop which was near Musammat Ram 
Devi's house at about 8 r. m. on the even- 
ing in question. This evidence is, therefore, 
some corroboration of Puttu Singh's state- 
ment. As we have stated earlier in this 
judgment, a sansi and katami were dis- 
covered on the premises which had been 
ransacked. The sansi was discovered by 
the police when they first entered the pre- 
mises ind this sansi was subsequently 
identified es being the property of Mathuri 
- by Ram Saran and Gomti Prasad. Ram 
Saran, however, failed to identify the sanst 
in the Sessions Court, aad it would be 
unsafe to rely upon his evidence. Gomti 
Prasad, however, identified the sansi in 
identifiaction proceedings held before a 
Magistrate and later in the Sessions Ccurt. 
This witness is a goldsmith and actually 
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worked in a room adjoining Mathuri's and 
did from time to time borrow Mathuri's 
tools. It is true that he had said 
th:t he had not borrowed any 
of Mathuri's tools for about six months, 
but the fact that he was able to identify 
this sansi on two occasions is most signific- 
ant. We have seen the implement 
and there appears to be no distingui- 
shing feature upon it, but on the other 
hand we can well understand that a 
craftsman, such as Gomti Prasad, might 
well be able to indentify the implement 
as being the property of a fellow gold- 
smith. This witness appears to be quite 
independent and we are satisfied upon 
his evidence that the sansi found in the 
premises did belong to Mathuri. The 
katarni was put up for identification, but 
no one was able to identify that imple- 
ment as being the property of any of the 
accused persons. We mentioned earlier 
in this judgment that on June 9, 1934, 
Musammat Bhagirathi found two caps which 
she handed over to tle Police. These 
caps were subsequently identified by Maiku 
Lal and Puran Lal as being the properly 
of Mathuri and Birja, respectively, but 
we cannot piace any reliance upon this 
evidence. 

The caps were produced before us 
we found them tobe “Gandhi caps" of a 
very ordinary pattern, and we are not 
salisfied that any witness, no matter how 
honest, could say with certainty that these 
caps belonged to any particular person. 
To sum up the evidence against Mathuri, 
there is firstly the evidence of the ap- 
prover who undoubtedly implicates him 
up to the hilt. There is then the evidence 
proving that he knew Musammat Ram Devi 
ewell and was visiting her in his capacity 
as a goldsmith before the occurrence took 
place. There is also the evidence of Ram 
Pratap and Kamle which tends to show 
that Puttu Singh’s statement, that Mathuri 
was with the party on the night in ques- 
tion and had been sent to see if all was 
clear, is true. Again there is the evidence 
of the discovery of the sansi in the pre- 
mises on the morning upon which the 
murders were discovered. This sansi, we 
are satisied, was the property of Mathuri 
and had been brought by him ag sug- 
gested by the approver. According to Puttu 
Singh, Mauthuri was one of the murderers 
of Musammat Ram Devi, but there is no 
real corroboration of this part of his 
evidence and there appears to be some 
reason why Puttu Singh should desire to 
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_ineriminate. Mathur, in all the crimes. It 
is admitted by Puttu Singh. and indeed 
deposed to by a Police witness that Puttu 
Singh wes told shortly after his arrest that 
Mathuri had endeavoured to implicate him 
in the affair, and that being so,. Puttu 
Singh might ‘well desire to paint things 
as black as possible for Mathuri. The 
post mortem report and the medical evi- 
dence showed in our judgment that Musam- 
‘mat Ram Devi was strangled in all ‘pro- 
bability by a rope, but there is, of course, 
nothing to suggest in that evidence wha 
was the actual murderer. We cannot act 
upon the evidence of Puttu Singh and hold 
that Mathuri was one ofthe persons who 
actually committed the murder. 

He might have done so or he might 
not, and in our judgment only one fact is 
proved satisfactorily and that is that one 
of these men murdered the unfortunate 
woman after they had broken into her 
house wi'h intent to steal. Mathuri denied 
that the sansi wes his, but for the reasons 
given we are satisfied that it was his 
properly. His case was that he had been 
falsely implicated by Puttu Singh, because 
he had mentioned the fact that Puttu 
Singh might well be concerned in. the 
affair because he was a big badmash whose 
father hed been hanged. We are not 
satisfied that Mathuri has been implicated 
by Puttu Singh in the burglary because 
of enmity though it is just possible that 
ill-feeling may have something to do with 
tke part essigned to Mathuri inthe mur- 
ders by the approver. In our judgment 
the evidence produced ogainst Mathuri 
. proves that he was one of Puttu Singh’s 
gang who broke into this house and who 
stole ornaments and jewellery of great 
value. We are also satisfied that some one 
or more of that gang committed the 
murders of Musammat Ram Devi and 
Bhagwati Prasad, but we-.ere not satisfied 
that the . appellant Mathuri was actually 
one of the murderers. Against Ram 
Bharose there is, of course, the evidence 
of the approver who deposes positively 
that he was present and took p2rt in the 
affair. Further, according to Puttu Singh, 
Ram Bharose was actually concerned in 
the murder of Musammat Ram Devi. We 
may say at the outset that we are not 
satisfied that this part of Puttu Singh's 
evidence has been corroborated. There is 
a suggestion that enmity existed between 
Puttu Singh and Ram Bharose; but we 
are not satified that Ram Bharose has 
been falsely implicatéd. because of this 
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enmity. However, it may be thatenmily 
may have caused Puttu Singh fo attribtite 
to Ram. Bharose 4 greater part in” the’ 
affair than he actually performed. In any 
event upon the evidence we cannot hold 
that Ram Bharose actually committed 
murder. 

On the other hand, we are satisfied that 
there is ample corroboration of Puttu 
Singh's statement that Ram Bharose was 
one of the members of the gang. There 
is the evidence of Ram Pratap who saw 
him near Musammat Ram Devi's hotse 
and who later identified him in identifica- 
tion proceedings. As we have stated, this 
witness appsars to be perfectly indepen- 
dent and there is nothing to suggest that 
the identificaticn proceedings were in any 
way irregular. He had stated from the 
first that there was a fifth person whom 
he did not know but whom he could re- 
cognize, and that fifth person he did 
jdentify as Ram Bharose. 

Eurther there is the evidence of tis 
Police who arrested Ram Bharose that he 
had on his person upon arrest five golden 
sovereigns. Ram Bharose admits this but 
explains the fact by saying that he had 
received them from his mother. Accord- 
ing to him, when his mother fell ill some 
time before this occurrence she geve her 
ornements and money together wi'h twelve 
sovereigns to one Diwari Lal in order 
that the s'me shou’ d be equally divided 
between her two sons if she died. This 
Diwari Lal wes not produced by Ram 
Bharcse as a defence wilness . but one 
Jiwa Lal was called to depose to this fact. 
This latter witness. however, does not 
assist Ram Bharose, because he. states that 
the accused's mother recovered, end that 
in consequence Diwari Lal had returned 
to her the ornaments, sovereigns and the 
other money. How, therefore, can this be 
‘an explanation of the fact that Ram 
Bharose was found to have five golden.so- 
vereigns in his possession when he was 
arrested ? He had been concerned in a 
burglary in which golden sovereigns were 
stolen and, therefore, it was natural to 
‘expect that he should have golden so- 
vereigns in his possession orin his house. 
On arrest such golden sovereigns were 
found upon him, and in. our Judgment 
that is very st®ong corroboration of Puttu 
Singh's statement ‘that he was. concord 
in this affair. 

On behalf of Ram Bharose’- - evidence 
with a view to establishing an alibi was 
produced,. but that evidence ,.ig, in” our 


-4036 EMPEROR v: MATHURI (ALL) 267 ` 


: opinion, quite worthless and was rightly “IE a single act or series of acts is of such a 
“rejected by the learned Sessions Judge. nature that it, is doubtful which of several offences 
“ The evidence which was called did nok the facts which can be proved will constitute, the 
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. establish that it was physically impəssible accused mey be charged with having committed 
~ for Ram Bharose to be at the scene of 
the murder on the night of May 17; and 

- yet to be at Ikauri on May 18. However, 
“the witnesses called to establish this alibi 
. cannot be relied upon. There was other 
- evidence tending to show that Ram Bharose 
. and Puttu Singh had been concerned in 
a marpit, but the evidence upon this is 
-most conflicting and unsatisfactory and in 
~our view cannot be accepted. In our view, 
though some slight enmity may have existed 
in the past between these two persons, we 
‘are satisfied that Puttu Singh has im- 
. plicated Ram Bharose in the burglary be- 


cause he was actually one of the members ` 


.of the gang who broke into Musammat 
Ram Devi's house on the nightin ques- 
. tion when. some person or persons did 
.Musammat Ram Devi and Bhagwati Prasad 
to death. 
' ‘For the reasons which we have given 
. we are satisfied that both the appellants 
Mathuri and Ram Bharose tcok part in 
~ this ` affair 
. guilty -of an offence under s. 457, Indian 
Penal Code.’ We are not satisfied that 
. either of them actually committed murder, 
and that being so, they were in our view 
‘rightly acquitted of the charge under 
‘g. 302, Indian Penal Code. Though clearly 
“guilty of an offence unders. 457, Indian 
` Penal Code, they were not convicted under 
that section but were convicted under s. 460, 
Indian Penal Code, though neither of them 
- was charged under that section. 
It has been contended before us that a 
conviction under s. 460, Indian Penal Code, 


cannot be sustained end must be set” 


. aside and that at most these appellants 
“Gan only be convicted of an offence under 
s. 457, Indian Penal Code. Itis argued 
. that the offence under s. 460 is a more 
. serious offence. than the one under s. 457, 
-and whereas a conviction for a minor 
. offence is permissible where an accused 
- person is charged-with a major offence, 
.a conviction for the latter is never per- 
missible where the charge is only of a 
-minor offence. Counsel for the appellants 
-rely strongly on s. 238,(1), Criminal Pro- 
: cedure Code, but in our view a convic- 
-tion under s. 
abundantly justiñed by reason of ss. 236 
‘and 237, Criminal Procedure Code. Sec- 
tion 236, Criminal Procedure Code, pro- 
-vides that ; sh 


and, therefore were clearly © 


460, Indian Penal Code, is - 


all or any of such offences, and any number of 
such charges may be tried at once; or he may 
be charged in the alternative with having com- 
mitted some one of the said offences.” 

The occurrence which took place on 
the night of May 17, and 18, 1934, 
consisted of a series of acts and it could 
not be said with any certainty before the 
trial which of several offences the accused 
were guilty. That being so, each of the 
accused could have been charged with 
each ofthe offences committed during the 
occurrence, or they could have been charged 
with such offences in the alternative. 


. Having regard to the evidence in this case, 


both Mathuri and Ram Bharose could have 
been charged under ss. 457, 460 and 302, 
Indian Penal Code as well asa number of 
other sections, such as ss, 39) and 
396, Indian Penal Code. They were not 
charged, however, under s. 460, Indian 
Penal Code, but itis clear that they could 
have been socharged. Section 237, Criminal 
Procedure Code provides that: 
“Tf in the case mentioned in s. 236, the accused is 
charged with one offence, and it appears in evidence 


that he cummitted a different offence for which he 


might have been charged under the provisions of 
that section, he may be convicted of the offence which 
he is shown to have committed, although he was not 
charged with it.” as 

-In other words, in a case where it is 
doubtful which of several offences a person 
has com.nitted, he may be charged with 
all of them or with a number of’ them in 
the alternative. In such a case he may be 
convicted if the facts proved show that he 
is guilty of an offence with which he might 
have been charged under s. 236, though in 
fact he was not specifically charged with 
that particular offence. The decision in 
Begu v. Emperor (11), makes this abund- 
antly clear. Viscount Haldane, who deliver- 
ed the judgment of their Lordships of the 
Privy Council in thal case, stated on page 
638*, after discussing s. 237, Criminal Proce- 
dure Code : } 

“The illustration makes the meaning of these words 
quite plain. A men may be convicted of an offence, 
although there has been no charge in respect of it, if 
the evidence is such as to establisn a chsrg> that 
might have been done.” 

This is an authoritative pronouncemen’ 
upon ss. 236 and 237, Criminal Procedure 
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Code, and they precisely cover this case. 
Both Mathuri end Ram Bharose might well 
have been charged under s. 460, Indian 
Penal Code as well as under ss. 302 and 457, 


‘Indian Penal Code, and the facts proved 


have established an offence under s. 460, 
Indian Penal Code. They can be convicted 
under that section although they were not 
specially charged with that offence. In our 
judgment both these appellants were 
properly convicted under s. 460, Indian 
Penal Code and there is no ground what- 
soever for interfering with their convictions 
or with the sentences passed upon them. 
That being so, their appeal against their 
conviction must be dismissed. 

We will now consider the cases of the 
appellants, Musammat Sundar and Bishnu, 
who were charged with an offence under 
s. 411, Penal Code. As we have stated 
previously the case for the prosecution was 
that certain jewellery was discovered in 
the house of Musammai Sundar and upon 
the person of Bishnu which was afterwards 
identified as being the property of Musammat 
Ram Devi which was stolen on the night 
when she was murdered. To establish the 
charge, a number of witnesses were called- 
and the effect of their evidence is that 
whilst the search of Musammat Sundar’s 
house was being carried on, the appellant 
Bishnu attempted to run away. He was 


. caught and searched and in the folds of his 


-dhoti was found a pair of gold karanphuls 


which were identitied later as being the 
property of Musammat Ram Devi. After 
Bighnu’s arrest ihe house of Musammat 
Sundar was further searched but nothing 
incriminating was found until a heap of 
bhusa in the angan was searched when 
broken pieces of ornaments were found 
which were later identified as the proparty* 
of Musammat Ram Devi. If this evidence 
is accepted, there can beno doubt of the 
guilt of these two persons, but we are not 
satisfied that we can place implicit reliance 
upon such evidence. 

In the first place itisin evidence that a 
previous search of Musammat Sundar’s house 
produced nothing incriminating. The fact 
that her house was searched must have 
made Musammat Sundar realise that she 
was under suspicion because she was 
Birja’s mother. That being so it is 
extremely unlikely that she would keep 
any incriminating articles in her house after 
such anescape. However, it isthe case for 
the prosecu.ion that she did keep such 
articles and actually kept them ina heap of 
bhusa in the angan of the house. Further it 
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is quite clear from the evidente of one of the 
search witnesses, viz. Chutkao, that the 
bhusa wes not searched until somebody 
shouted that a search of it should be made. 
The case for the defence is that one 
Gajja suggested that the bhusa should 
be searched because he himself was 
the guilty person and had hidden the 
incriminating articles in the bhusa in 
order to free himself from suspicion and 
to cast suspicion upon Musammat Sundar, 
Musammat Sundar suggests that Gajja had 
actually received stolen property from 
Birja and was in league with the Police 
and had therefore not been arrested. 

It is significant that the Police did not 
obtain their search witnesses as is usually 
done from the village, but obtained a 
number of persons from elsewhere who 
were certainly not well disposed towards 
the accused persons. This in itself throws 
some suspicion upon the case, and that 
coupled with Chutkao’s statement that the 
bhusa. was not searched until somebody 
suggested, it does afford some corrobora- 
tion of Musammat Sundar’s statment. 
However, the matter does not rest there, 
because it is clear that a number of parsons 
lived in this house and it cannot be said 
with certainty that Musammat Sundar was 
in possession of this heap of bhusa. .As 
we have stated it was situate in the 
angan of the house to which all the oc- 
cupsnis had access and it in no way 
follows that Musammut Sundar was respon- 
sible for these ornaments because they 
were found in this heap of bhusa. ‘hey 
might well have been placed by Gajja as 
sugges:ed by the defence or by some in- 
mate of this house who was in league with 
Gajja or Birja. The mere fact that 
Musammat Sundar lived in this house is 
not sufficient to establish that she was in 
possession of these stolen articles. In our 
judgment the evidence against Afusammat 
Sundar creates a case of grave suspicion 
against her, but in our view, it does not 
establish beyond all reasonable doubt that 
she was guilty of an offence under s. 411, 
Indian Penal Code. There is an element 
of doubt in her case and thatbeing s) we are 
bound to find that she is not guilty. 

The case against Bishnu is alsə not free 
from suspicion. It is an admitted fact 
that Bishnu who was Birje’s brother had > 
been sent to the village of Uberia by the 
Kotwal of Farrukhabad to ascertain, if 
possible, ths wuersabouts of his brother. 
He had only arrived shortly before the 
search and yet it is said taat upon his 
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arrest Le was. found to have in his clothes 
ornaments which were .undoubtedly stolen 
from Musammat Rem Dev’s house. Fur- 
ther, the version of his arrest is rather a 
strange one. It would appear that Bishnu 
for some reason or another ran away whilst 
the search was in progress though why 
he should do so is not very clear. He 
should have been searched when the party 
first came to the house, but that does not 
appear tohave been done. His conduct 
in running awey with stolen articles on 
his person, if true, is somewhat strange 
and we musi say that we have some doubt 
about the evidence’ on this point. We 
find it difficult to believe that if Bishnu 
had stolen articles on his person he would 
have waited until the search began before 
attempting to make good his escape. 
Further, as he had only just arrived at 
his mother's house from Farrukhabad to 
obtain information for the Police of Fare 
rukhabed, it is somewhat strange that ke 
should hare so soon acquired stolen pro- 
perty and taken possession of it. Bishnu 
denies that he ettempted to run away or 
that he had stolen properiy upon his 
person >and steles quite boldly 
that the property was plented on him. 
Upon the evidence we are unable to hold 
that Bishnu’s version is true one and we 
do not so hold, but taking the whole of 
the facts of the case into consideration 
we are. not satisfied that the evidence. of 


the, Police and of the search witnesses.is . 


such that, implicit reliance can be placed 
upon it. In the.case of Bishnu also there 


is an element of doubt and as that doubt. 


is a reasonable one, he must be acquitted. 
In the result, therefore, we hold that 
the charge under s. 411, Indian Penal Code, 
against the appellants, Musammat Sundar 
and Bishnu has not been established, and 
that being so, they were wrongly convicted. 
We therefore allow their appeals, set aside 
their convictions and sentences. As both 
these appellanis are on bail, we direct 
that they need not surrender to their 
bail and their bail. bonds are hereby dis- 
charged. At this stage it is necessary 
shortly to consider the appeal of the Local 
Government against the acquittal of 
Mathari end Ram Bharose upen the charge 
under e. 302, Indian Peneg Code. In an 
earlier porticn of this judgment we have 


discussed et considerable lengih the evi-. 


dence which was called in support of this 


charge. The evidence of Puttu Singh, the. 


shows that these 


approver, if accepted, 
the persons who 


two. appellants were 
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actually killed Musammat Ram Devi, bat 
even if this ewidence is accepted, they can- 
not be convicted upon it alone. The prac- 
tice of this Court is now abundantly clear 
that an accused person should not be 
convicted solely upon the evidence of an 
approver. To support. a conviction the 
approver’s evidence must be corrobrated 
in material particluars. We have earlier 
considered et length the evidence adduced 
by way of corroboration of Puttu Singh’s 
testimony and it is unnecessary further to 
discuss such evidence. That evidence, 
in our judgment, amply corroborates 
Puttu Singh’s evidence that these two 
persons were concerned in the burglary 
and were on the premises when murder 
was committed butit falls short of corro- 
borating Puitu Singh's statement that they 
were the actual murderers. There is noih- 
ing in the evidence adduced other than 
ihat of Puttu Singh which tends to con- 
nect either Mathuri or Ram Bharose with 
the actual murders. All that the evidence 
other than Puttu Singh's goes to skow is 
thet these two persons were present on 
the premises on the night upon which the 
murders were committed. 

In skort, our view is that whilst Puitu 
Singh’s’ evidence implicating these two 
perscns of an offence under s. 460, Indian 
Penal Code is amply corroborated, his evi- 
dence implicating them of the actual 
murder is not sufficiently corrobrated to 
warrant us in convicting both or either cf 
them on that charge. There were five persons 
in this affair and the murder may have 
been committed by all five or by one or 
more of them. There is nothing except 
Puttu Singh’s evidence to show who were 
the actual persons who committed the mur- 
der. In our judgment it is impossible for 
the prosecution to pray in aid the pro- 
visions of 34, Indian Penal Code, to obtain 
a conviction of Mathuri and Ram Bharose 
ofthe offence of murder. The evidence 
makes it clear that the common intention 
of the parties was house-breaking by 
night and theft. There is nothing in the. 


-evidence to suggest that when these men 


broke in they had any intention of com- 
mitting murder and there is nothing ex- 
cept Puttu Singh's evidence to suggest 
that at any later stege they all agreed to 
do away with Musammat Ram Devi and 
Bhagwati Prasad. Tkey may have so 
agreed or they may not it is quite impossible 
to say. Omitting Puttu Singh's evidence 
concerning the actual murder, the facts are 
equally consistent with any one or more 
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of the gang having committed the murder. 
Upon the evidence we cannet say with 
certainty that the murder of Musammai 
Ram Devi was committed by Mathuri 
and Ram Bharose. Puttu Singh says so, 
but we cannot act upon his evidence in 
the absence of some independent testi- 
mouy which suggests that that part of his 
evidence istrue. In the absence of such 
independent testimony, we cannot hold 
these two persons or either of them guilty 
of murder. In our judgment the learned 
Sessions Judge rightly acquitted Mathuri 
and Ram Bharose of the offence of murder 
and, therefore, the Government appeal is 
dismissed. As we have stated previously 
they were, however, rightly convicted 
under s. 460, Indian Pensa: Code and their 
appeals as we have previously stated, are 
ditmissed. 
N. Order accordingly. 
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. SUSHIL CHANDRA CHAKRAVARTY 

_ PLAINTIFF AND OTHERS—DEPENDANTS: 
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“Bengal Money Lenders Act (VII of 1933), s. 4— 
Section, whether retrospective in operation. 

‘There is nothing“ either in s. 4, Bengal Money 
Lenders Act itself or in any other section of the 
Act which would indicete that any retrospective 
operation to the section was intended. Consequent- 
ly, s. 4 cannot be applied at the hearing of the 
appeal if the Act comes into force during its 


pendency and after the decision in the trial Court. i 


' [Case-law referred to.] 

C. A. from the original decree of the Sub- 
Judge, Fourth Court, Dacca, dated August ®, 
1931. 

Messrs. Jotindra Nath, Sanyal and Bhu- 
pendra Kishore Basu, for the Appellant. 

Messrs. Atul Gupta ənd Hemendra 
Narayan Bhattacharjee, for the Respcn- 
dents. 

-Judgment.—This is an appeal by one of 


the defendants from a decree for sale which ` 


the plaintif has obtained on a mortgage- 
bond. The plaintiff's case was that the 
defendant end his three brothers end also 
their mother executed the bond on Pous 7, 
1323 (December 22, 1916) and borrowed 
Rs. 5,500 at an interest of 14 annas per cent, 
per month compound with six-mcnthly rests 
in-order to pay off two earlier mortgages on 
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iesto- 
some of the, properties covered by this bond; 
that these two mortgages were one dated 
Magh 17, 1323, (January 31, 1016) for 
Rs. 2,000 in favour of one Tara Nath Mitra 
bearing interest at 12 annas per cent. per 
month and another dated Falguon 12, 
(Februery 24, 1916), for Rs. 1,800 from cne 
Kunja Chakravarty bearing interest at 10 
annas per cent. per month and also that he 
had received two sums, namely Rs. 613-2-0 
and Rs. 1,365, on account ofinterest due, the 


former through one Jogendra Chakravarty, ` 


brother of Kunja Chakravarty, and the 
latter through one Mron Mohan, Moulik, 
Mukhiear of the Bhowal Estate. The 
Bhowal Estate were the purchasers of ‘one 
of the mortgaged properties 
sold to them by the mortgagors with the 
consent of the plaintiff. The claim was laid 
at the balance due at the date of the suit, 
namely Rs. 15,932-9-10. 


to 


The principal defendants in the suits, of ; 


whom the appellant is one, were the mort- 


gagors or their heirs, and the others were . 
subsequent transferees of portions of the 


mortgaged properties. Tre defence. of the 
appellant and of the other contesting defend- 
auts introduced a long and: complicated 
story. Shortly put, the story was as follows: 
The plaintiff at the time of the mortgage 
paid only Rs. 1,433 in cash out of the amoun; 
of consideration which was stated in the 
bonds; viz, Rs. 5,500 and retained the 
balance Rs. 4,087 to pay off the two earlier 
mortgages. In 1324 B.S. the appellant was 
given an appointment by the plaintiff's 
father as an officer in his. employ. In 
November 1917, the mortgagors.sold away 
their movables, including furniture, orna- 
ments, cattle, etc, and out of the sale 
proceeds paid off Tara Nath’s mortgage and, 
on December 22, 1922, deposited in Court 
for paying off Kunja Chakravarly’s mort- 
gage a sum of Rs. 1,9238-12-0. Kunja 
Chakravarty did not accept the amount so 
deposited as it was short by a small amount, 
and eventually a creditor of his attached 
end realised Rs. 129-14-0. Out of this 
deposit, a balance of Rs. 1,793-14-0, was 
thus left. On March 20, 1923, a part of the 
mortgaged properties was ‘sold with the 
plaintiff's consent, and this sale fetched 


Ks. 4,365, out c£ which Kunja Chakravarty. 


was paid Rs. 3,Q00 leaving a balance of 
Rs. 1,365. These two amounis . of 
Rs. 1,793-14-0 and Rs. 1, 65, making a total 
of Rs. 3,158-14-0, was paid to the plaintiff 


on that date, of which Rs. 1,978:2-0 was. 


credited to his dues on the mortgage, and 
thé balance Rs, 1,180-12-0, was paid to him 


which was’, = 


“being retained for clearing off 


bond which after 
“mortgages end saying that ib wes necessary 


1936 ` : 
in satisfaction. of his dues cn certain pro- 
notes and for certain other charges. 
Taking the principal amount of the mort- 
gage as Rs. 1,433 and giving credit for 
Rs. 1,978-2-0 then received, the dues on 
March 20, 1923, was found to be Rs. 481-12-6 
which, however, the plaintifs fa her promised 
to temit. The Plaintiff's felher eventually 
refused-to grant the remission and so the 
appellant left his service. Other defences 
were also taken: want of legal execution 
and attestation; penal end uncanscionable 
rate of interest; paramount title; maintain- 
ability of the suit: ete. 

Tne Judge has overruled ell the defences 
„and. accepting the plaintiffs case has 
“made a decree. The first and most im- 
portant question in the appeal is whether 
Rs. 5,500'was lent in cash or only Rs. 1,433 
Was paid in cash, the balance Rs. 4067 
the prior 
mortgages. On this questicn considerable 
reliance was placed upon the words of tle 
reciting the two prior 


to borrow Rs. 5,500 for paying them o'f and 
also for other needs of tLe mori gagors 
stated: “We, on keeping alive the rights 
under both the aforesaid mortgages * E * 
* borrow from your tehbil to- day the sum of 
Rs. 5,500.” It has been argued that this 
stipulation shows that the dues on these 
earlier mortgages must have been retained 
and that no prudent mortgagee would, ifhe 
intended to keep alive his rights under. the 


, previous, mortgagés, in such circumstances, 


have consented to allow the mortgagors to 
take the money for paying olf the earlier 
mortgages. We are unable tosee that the 
recital referred to above indicates any such 
thing. Nor are we able to hold that the 
story that the plaintiff trusted the mort- 
gagors and left it to them to pay off the 
earlier mortgages is a story which is so 
improbable that it is intrinsically unaccept- 
able. It is true that it would be tothe 
interest of the morigagees to see that the 
previous mortgeges were paid off; but 
having regard to the fact that the appellant 
was soon after taken in the employ of the 
plaintiff's father, it was not an im- 
possibility on the part of the plaintiff's father 
to be a bit indulgent to the morigagcrs co 
that they might gettle their əwn terms with 
the. prior: mortgagees s regards their 
Satisfaction. , 

It has been ‘next argued that there is no 
clear statement in the bond showing that 
the whole amount of Rs..5,50J was received 
in cash, and so it should be -presumed that a 
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port of ib must have been retained. This 
contention, im our opinion, is unfounded, 
because the recitalis that tre amount was 
being taken out of the tehbil. Such a state- 
ment can only mean a cash transaction. Cn 
arguments such as these, and so lightly (?), 
tLe question cannot be decided in favour cf 
the appellant. It appearsthatin the appe- 
lant’s wiitlen statement, in which his story 
is carefully and in every detail set out, he 
mati. a case tkat when on March 20, 1922, 
the two payments of Rs. 1,865 end 
Rs. 1,793-14-0 were made, it was agreed 
that both the sums would be credited 
against the principal of the debt and that 
this agreement was violated. 

The learned Judge has rightly pointed 
out that a sum of Rs. 3,433, which ‘according 
tothe appellant was the principal amount 
of this mortgage, would not admit ofa 
credit of Rs. 3,158-14-0, even if interest at 
the full rate in the bond is taken into 
account. If the plaintiff had withheld the 
amount due on tLe prior mortgages, it is 
extremely unlikely that he should have 
delayed so long in paying them off, for the 
debts were running against him and there 
is no suggestion thet Le wes in want, the 
evidence, cn the other hand, being that tLe 
plaintiff's father wasa rich man and hed a 
good deal of money-lending. itis not ex- 
plained why ifso much as Rs. 4,067 was 
being withheld and only Rs. 1,433 was 
being paid, no mention whatever of that 
fect was made in the bond itself. The 
appellant’s story is that when he had to sell 
the movables, ete., as the plaintiff's father, 
contrary to the agreement, did not psy off 
the earlier mortgages, he ccmplained to 
many persons including the plaintifi’s 
father himself. This is palpably false; 
nobody has corroborated him and the fact 
that he continued in this service belies the 
statement. Is it conceivable that he and 


` the other mortgagors should all remain quiet 


if they were being cheated in this way ? 
Clearly, no. This strange conduct on their 
part has been sought to ‘be explained before 
us by suggesting that the appellant was in 
the service of the plaintifs father and so tke 
mortgagors had to put up with the treatment 
they were receiving. 

. This explanation, to our mind, is un- 
eeceptible. It sLould be remembered 
that tLe eppellent’s Stoly mens that net 
only. was the plaintifs father playing them 
false, but that they hed to sell tkeir all and 
become peupers in order to pay off tke 
earlier mortgages. Jt is not suggested that 
when the earlier mortgages were paid off 
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any reference was made by those mort- 
gagees to the plaintiff or his father, a fact 
which makes it exceedingly likely thet 
the plaintiff and his father left it to the mort- 
gagors to settle their own terms with those 
mortgagees. The probabilities, such as 
they are, are decidedly against the appel- 
lant’s story. As regards the actual evidence 
in the case, a good deal of crilicism has 
been levelled on behalf of the appellant 
against the direct testimony that there is as 
regards the passing of the consideration of 
Rs. 5,500. There may be a doubt as regards 
the piesence of P. W. No. 6 Phanindra 
Chandra Chakravarty at the time when the 
payment wes made, but we see no reason 
to distiust the other evidence that is there 
of it. Adlarge body of evidence has been 
adduced on behalf of the defendants to 
show thet the movables, ete., were sold in 
order to raise money wherewith the earlier 
mortgages were eventually paid of. We 
do not regard this evidence as credible 
as regards the items that were sold and the 
prices they fetched. This evidence gives 
an account which to our mind seems 
considerably exaggerated. The learned 
Judge has referred to th’s evidence in 
detail and we do not consider it necessary 
to deal with it here. On the whole we 
feel no difficulty in endorsing the con- 
clusion which the learned Judge has come 
to and recordedin these words: 

“Conceding that all this evidence was true and 
that from this money Rs, 2,200 was paid to Tara 
Nath and Rs. 1,993 (should be Rs. 1,923-12-0) was 
deposited in the nome of Kunja, still this does 
not disprove the pleintiff's case that the whole of 
Rs. 5,500 was paid to the defendants at the time 
of the bond. It is quite possible that the defend- 
ants spent the money if not all otherwise, and 
then raised more by sale of movables. The great 
delay tends to show that some such thing musi 
have happened.” 

Some comment has been made on behalf 
of the appellant on the ground that the 
plaintiff's father was not examined though 
he was alive for nearly eighteen months 
after the institution of the suit, that the 
jama kharach book has not been produced 
and some such other matters. We do not 
think it was necessary for the plaintiff to 
examine his father when the other evidence 
that he produced was not inadequate or 
unconvincing. As regards the non-produc- 
tion of the jama kharach, the learned Judge 
has suificiently dealt with it. Of the other 
defences taken, the question of p2ramount 
title has been left op2n and the other ques- 
tions have all been decided against the de- 
fendants. The oniy other question amongst 
these that has been argued before us is 
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the question of interest. 'Fhis question 
has been raised before us in a different 


shape from that in which it was presented 
in the Court below. There it was alleged 
that the provision as regards compound 
interest was fraudulently inserted and that 
the rate was penal and unconscionable. 
I'he Court overruled these objections and 
ked further that the bond being of a date 
prior to 1918, the Usurious Loans Act X 
(B. C.) 1918, did not apply. Here, reliance 
has been placed upons. 4, Bengal Money 
Lenders Act VII (B. C.) of 1933, and it has 
been contended th3t that section, by its 
retrospective operation, would disentitle the 
plaintiff to any interest beyond an amount 
equ.l to the principal of the loan. Tre 
decision of the Court below was passed 
on August 8, 1931. It is, therefore, 
undisputed that the decision wasin accord- 
ence with the law as it then was. The 
appeal was filed on November 23, 193), and 
hus since remained pending. While it hes 
ben sa pending, Act VII (B. CO.) (£19°3 wes 
passed and came into operation on July 
1, 1931. If the appeal had boen disp-sed 
of on any date prior tothe date last men-. 
tioned, the contention would have been put 
out of the question. The argument of the 
appellant. involves the position that because 
the appeal has, for congestion in the 
business of this Court, remained pending, 
the plaintiff-respondent his to lose some 
five thousand rupees. The appellant says 
that this cannot be helped because the 
Act has made such change in the law as 
we are bound to take notice of and’ to 
apply to the case even at this stage. 

Now, we do not find either in s. 4 itself 
or in any other section of the Act anything 
which would indicate that any retrospec- 
tive operation to the section was intended. 
And, in our opinion, the argument is 
entirely misconceived when it speaks of 
‘retrospective operation.’ The real question 
is whether at this stage, at the hearing 
of the appeal, the iaw which came into 
force during the pendency of the appeal 
on July 1,1934, is to be applied to the 
case. One difficulty of answering this 
question in the affirmative is that accord- 
ing to the section the Court shall limit the 
amount “unless it is satisfied that the 
moneylend2r imd reasonable grounds for 
not eaforcing his claim earlier.” To deal. 
with this provisa, therefore, an issue of 
fact will have to be decided necessitating 
an invesligation into facts. To hold in 
favour of the appellant would mean that 
in all cases as regards interest pending in 
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first or second "appeal or an appeal to the 
Judicial Comntittee, a remand or at least 
a further investigation “would have to be 
made. ltis hardly. conceivable that such 
was ever the intention of the Legislature. 
A number of decisions have been cited 
before us on behalf of the appellant as 
supporting his contention that the law, 
such as it now is, should be applied to 
the case. Of these those that are said to 
have any bearing on the contention will 
now be noticed. Ram Ratan Sahu v. Mohant 
Sahu (1), Ramyad Sahu v. Bindeswar 
Kumar Upadhay (2), and Rai Charan 
. Mandal v. Bishwa Nath Mandal (3), do 
nob assist us because they merely say that 
facts and events subsequent to the filing 
of the appeal may, and sometimes should, 
be taken notice of where, by adopting 
that course litigation may he shortened, 


ends of justice attained or rights of parties, 


preserved. In Suresh Chandra Chatterji v. 
Kanti Chandra Bhattacharjya (4), this 
proposition was applied to a case in which 
in an action for ejectment the tenant was 
held by the trial Court protected by a 
temporary Act, namely the Calcutta Rent 
Act of 1920, but during the pendency of 
an appeal from tbat decision that Act 
expired and in the appeal ejectment was 
“ ordered which could be justified under 
the general lawas between the landlord and 
tenant.- It was held that: 

“IE the right claimed is one which has either 
ceased to exist or been modified by certain events 
which’ have trenspired since the decree of the trial 
Court, the Court is bound to take notice of it to 


give just and proper relief to the parties to the 
appeal before it.” 


It should be noted that if this view 
was not taken, and if the appeal was dis- 
posed of on the ground that ih? trial 
Court has applied the law as it then was, 
the only result would have been that 
though the plaintiff failed to get ejectment 
on the ground that the temporary Act 
gave the tenant protection, he would be 
entitled to get-the relief in a fresh suit 
which he would institute afterwards. To 
shorten the litigation and prevent an 
unnecessary suit, ihe fact that the tempo- 
rary Act had ceased to operate was taken 
notice of. In Kanakaiya v. Janardhan 
Padhai (5), the real question was tho 
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meaning of the word ‘final’ used in con- 
nection with a decree under a certain 
Act; and it being held that it meant a 
decree which was not under appeal cr 
was not liable to be set aside or modified 
on appeal, certain rights provided for by 
the Act in such circumstances were allowed. 
In Muthuswami Ayyar v. Kalyani Ammal 
(6), the relevant facts were that a suit 
had been dismissed by the trial Court, 
and after the plaintiff had taken an appeal 
from the trial Court's decision an Act 
was passed which was by nature a declara- 
tory one and had retrospective effect; and 
relying on it the Appellate Court held that 


“the plaintiff had no right to sue and so 


dismissed this appeal. This decision was 
upheld by the High Court holding that 
the Act was retrospective in ils operation 
and the Appellate Court was entitled to 
take cognizance of it abt the appellate 
stage. This, therefore, was a Case 1n, which, 
if the contrary was held, a plaintiff who 
was unsuccessful in getting a decree from 
the trial Court would have got a decree 
from the Appellate Court even though.he. 
had no right to such a decree at the date 
cn which he was getting it. These cases, 
in our judgment are all distinguishable 
from the present case and are of no 
assistance to us on the question we are now 
considering. , f 

On behalf ofthe appellant considerablé 
reliance has been placed upon the decision 
in Quilter v. Mapleson (7). In that case 
jt was held that the right given by the 
Conveyancing Act of 1881 to obtain relief 
against forfeiture could be claimed in 
a suit which had been instituted and tried 


‘st first instance before that Act came 


into operation. Jessel, M. R. first of all 
referred to the general proposition that 
is applicable to such cases. He observed : 
“The question whether an Act of Parliament is 
retrospective in its operation must be determined 
by the provisions of the Act itself, bearing in 
mind that a statule is not to be construed re- 
trospectively unless it is clear that such was the 
intention of the legislature.” = 
The expression “the provisions of the 
Act itself’, should be understood in an 
enlarged and nob a limiled sense as had 
been explained by Lord Watherby in an 
earlier deei uenen the case of Pardo 
L 8), thus : 
E AN Mt not consider it an invariable 
9 1 818: 33 Ind. Cas, 228; A I R 1918 Mad, 
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rule that a statute could not bs retrospective unless 
so expressed in the very terms of the section which 
had to be construed, and said that the question 
in each case was, whether the *legislature had 
sufficiently expressed that intention. In fact we 
must look to the general scope and purview of 
the statute and at the remedy sought to be applied, 
and consider what was the former state of the 
law, and what it was that the legislature con- 


templated.” 

Then it was held that if the Act was 
not given a retrospective operation and 
if it was held that it did not apply to 
breaches committed before it came into 
operation, the effect would be to take 
away from the tenant a right of relief 
against forfeiture similar to what the Act 
itself gave him, and which he had under 
a previous Act, namely the Common Law 
Procedure Act, 1852, bul which was now 
lost to him, as the earlier Act was abrogat- 
ed by that Act. It was next held unon 
a certain consideration arising out of the 
wording of a particular section of the 
Act, and on comparing it with the earlier 
enactment, that the Act was intended to 
apply to pending proceedings. In other 
words, it was held that although the Act 
was not in existence at the date of com- 
mencement of the action, the provisions 
were to be applied to the action which 
was pending. 

Lastly, it was held that even though 
the trial at first instance was over, the 
Appeal Court was entitled to apply the 
Act to the case. It will be noticed, if 
the judgments in the case are carefully 
perused, that considerable stress was laid, 
as regards this part of the decision, on 
the fact that although the judgment had 
already been given before the Act was 
passed, and the landlord might have 
obtained possession, he had not re-entered, 
but execution had been stayed to give 
the tenant time to appeal and no posses- ” 
sion had been delivered. And putting 
the provisions of the Act together it was 
held that the tenant was entitled to the 
relief so long as the landlord had not 
taken possession. 

There is nothing in the present case 
similar to the conditions in the case just 
discussed. The appellants contention in 
our judgment is not well founded. We 
think the decree which the Court below 
has passed is right. The appeal is dis- 
missed with cosis. The days of grace 
will be extended by six months from 
to-day. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 809 of 1934 
January 14, 1936 4 


CURRIE, J. f 
Musammat KARAM BHARI—PETITIONER 
. versus 


JAGAN NATH—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art, 163—Ex 
parte decree set aside—Plaintiff, if should be in- 
formed date on which restored case is to be taken up 
—Plaintiff absent on such date—Suit dismissed 
—Limitation for application, for restoration of 
suit—Recourse to s. 151, Civil Procedure Code 
(Act V of 1908), if can be had. 

When an order setting aside an ea parte decree 
has been passed in the absence of the plaintiff, 
there is no obligation again to issue notice to the 
plaintiff of the date on which the restored cass is 
to be taken up. Where on the date so fixed the 
suit is dismissed under O. IN, r. 8, Civil Procedure 
Oode due to plaintiff's absence, the limitation for 
filing the restoration application is governed by 
Art, 163, Limitation Act, and this cannot be 
avoided by recourse tos. 151, Civil Procedure Code. 
Bissamal v. Kesar Singh (1), relied on. 

C.R. P.from an order of the Sub-Judge, 
Fourth Class, Lahore, dated March 27, 1934, 

Mr. M. A. Majid, for the Petitioner. 

Mr. Madan Mohan, for the Respondent. 


Order.—Musammat Jiwan sued the res- 
pondent Jagan Nath for Rs. 850 ona bond. 
On June 18, 1931, she obtained an ex parie 
decree against him. He applied for the 
setting aside of the ex parte decree. 
Notices were issued to Musammat Jiwan 
but were not served, and eventually sub- 
stituted service by means of proclamation 
under O. V, r. 20, Civil Procedure Code, 
was effected. The decree was set aside on 
March 18, 1932, the learned Subordi- 
nate Judge recording that as Musam- 
mat Jiwan had been served, there was no 
He 
called on the defendant to file a written 
statement. This was done and the defend- 
ant admitted Rs. 30to be owing. Accord- 
jngly a decree was granted in favour of 
Musammat Jiwan for that amount and the 
balance of her suit was dismissed under 
O. 9, r. 8, Civil Procedure Code, on April 4, 
1932. On August 22, 1932, Musammat 
Jiwan applied for restoration of her suit 
under s. 151, Civil Procedure Code. She 
died and her place was taken by her 
daughter, the present petitioner. Tne ap- 
plication was rejected by the learned 
Subordinate Judge who held that limitation 
was governed by Art. 163, Sch.I, to the 
Limitation Act, and that there was “no 
getting out of the scope of this article.” 
For the petitioner, Mr. Majid urges thatin 
reality Art. 163 is not strictly applicable. 
His contention is thet as under that article 


1936 


. . . . 

limitation runs from the date of dismissal, 
16 pre-supposes {hat the plaintiff is aware of 
the date fixed for the hearing. 

In the present case, he urges. that the 
plaintiff was in ignorance of the date as 
the order setting aside the ex parte decree 

‘and restoring the suit had been passed in 
her absence. At first sight that argument 
appears to have some force, but as Mr. 
Majid has frankly admitted, he is unable to 
cite any rule under which, when an order 
Setting aside an ex parte decree has been 
passed in the absence of the plaintiff, there 
is any obligation again to issue notice to the 
plaintiff of the date on which the restored 
case is to be taken up. In the absence of 
any such rule, it is impossible to hold that 
the order dismissing the petitioner’s suit 
under O. IX, r. 8, was wrongly passed. If 
that order was rightly passed, then Art. 163, 
must apply and the petitioner's application 
would be barred by time. This cannot be 
avoided by recourse to s. 151, Civil Proce- 
dure Code, vide, Bissamal v. Kesar Singh (1). 
The case is undoubtedly a hard one and ac- 
cordingly while dismissing the petition, I 
leave the parties to bear their own costs. 

D. Petilion dism’ssed. 


- (1) 1 Lah. 363; 58 Ind. Cas, 789; A I R 1920 Lah. 
309; 163 P L R 1920. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Privy Council Application No. 42 of 1933 
February 10, 1936 
RUPCHAND AND MEHTA, 

A.J. Os. 
COMMISSIONER or INCOME TAX, 
BOMBA Y—PETITIONER 
versus 
Messrs. TEJBHANDAS MOTUMAL— 


OPPOSITE PARTIES 

Civil Procedure Code (Act V of 1908), s. 109 (e) 
—Reference under s. 66, cl. (2), Income Tax Act— 
Question whether interest paid to partner on capi- 
tal is allowable deduction under s. 10 (2) (iii), 
Income Tac Act (XI of 1922)—Question, held not 
of great public or private importance—Such deduc- 
tions are allowable. 

Before granting leave to appeal to the Privy 
Council, the High Court should be satisfied that the 
case is acase of such importance as would warrant 
a certificate under s. 109, cl. (c), Civil Procedure 
Code. The reference submitted by the Income-tax 
Commissioner under s. 66, cl. (je as to whether in 
a particular case the interest paid to a capital- 
list partner on the capital borrowed from him, is 
an allowable deduction from the profits earned, under 
s. 10 (2) (iii) of tha Income Tax Act and the deci- 
sion given -by the Court are prima facie not of 
public importance, much less of great public im- 
portance or of great private importance especially 
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when the amount by which the assessee has bene- 

ted is only about Rs, 300. 

The advisability of conferring a power upon the 
High Courts to impose a condition in fit case, at 
the time of granting leave to the Privy Council 
(at any rate in cases falling under s. 66-A (2), 
Income Tax Act) whatever may be the result of 
the appeal, the appellant should pay the costs cf 
the other party as between solicitor and client 
suggested. 

Section 10, cl. (2), sub-cl. (iii), Income Tax Act, 
makes a distinct departure from the English Law 
which provides that interest on capital employed 
in the business is not an allowable deduction. In- 
terest paid to a partner on capital borrowed from 
him is an allowable deduction from the profits 
earned, Commissioner of Income Tax v. Subra- 
maniam Chettiar (2) and Bholashah v. Commissioner 
of Income Tax (8), referred to. Commissioner of 
Teone Tax v. Bulehana Keshoredas (4), distingu- 
ished. 

Mr. C.M. Lobo, for the Petitioner. 

Mr. Kimatrai Bhojraj, for the Opposite 


Parties. h 

Rupchand, A. J. C.—The facts giv- 
ing rise to the present application 
are somewhat as follows: ‘The ress 
pondents are a firm carrying on business 
under the term of a partnership agree- 
ment which contains inter alia the fol- 
lowing clause 

“The capitalist partners of the first part shall 
contribute to the partnership Rs. 1,00,000 (one lac), 
out of which the partnership shall pay interest 
on Rs. 94,900 at the rate of 6 per cent, per annum. 
Tne balance of Rs. 5,100 shall not carry any 
interest. It is optional with the capitalist part- 
ners to advance further capital if they so choose in 
which event the further advances shall also carry 
interest to be borne by the partnership at tho 
same rate as abovesaid,” : 

The firm claimed that in assessing its 
profits for the purposes of income tax 
they were entitled to deduct two items 
of Rs. 2,166 and Rs. 5,555 paid by them 
to the capitalist partner in respect of 
money advanced by him during the period 
‘under assessment over and above Rs. 5,100 
which was advanced by him free of in- 
terest. In support of their contention 
they relied upon the provisions of s. 10, 
el. 2, sub-cl. (iit) of the Act. Their plea 
was disallowed and on a request made by 
them to the Commissioner of Income tax to 
make a reference to this Court under s. 66 
(2) of the Act, he referred the following 
question tə the Court for decision: 

“Whether in the circumstances of the case the 
two items of Rs. 2,166 and Rs. 5,555 aggregating 
in all to Rs. 7,721 paid as interest to the capitalist 
partner, during the accounting period on account 
of capital invested in the business can be allowed 
as items of expenditure under ths provisions of 
s. 10 (2) (iit) of the Act.” 

The decision of the Court on the above 
question. is: . ‘ 

“That the firm is entitled to gredit for both thege 
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items and that their taxable 
assessed after 
items,” 


The amount by 


ineome 


th should be 
givitg them credit for 


these two 


which the respondents 
have benefited by: this decision is in ‘the 
vicinity of Rs. 300 and we are asked to 
certify s. 66-A, cl. (iti), Income Tax Act that 
this is a fit case for leave to appeal to His 
Majesty in Council. In Delhi Cloth & 
General Mills Co. v. income Tax Commis- 
stoner, Delhi (1) their Lordships of the 
Privy Council have held that a High 
Court is justified in refusing a certificate 
In a Case which in its view does not raise 
any of such contentions as would warrant 
a certificate under s. 109 (c), Civil Proce- 
dure Code, 1908; and therefore before we 
grant leave in the present case, we should 
be satisfied that this is a case of such im- 
portance as would warrant a certificate 
under s. 109, cl, (c), Civil Procedure Code. 
The reference submitted by the Income 
Tax Commissioner to us under s. 66, cl. (2) 
and the decision given by us are prima 
facie not of public importance much less 
of great public importance or of great 
Private importance. In the statement of 
the case submitted to us by tke Income 
Tax Commissioner he did not dispute the 
correctness of the rulings given by the 
Madras and Lahore High Courts in 
Commissioner of Income Tax v. Subra- 
maniam Chettiar (2) and Bholashah v. 
Commissioner of Income Tax (3). But he 
attempted to distinguish these cases by 
observing: 

“These two cases Clearly dealt with money lent 
by a partner beyond the initial capital and not 
with the initial capital subscribed to the partner- 
ship . Kn Hence the Commissioner is respectully 
of opinion that interest hag been puid in this case not 
on account of initial capital subscribed to the 
partnership by the capitalist partner. It is this 
very fact of their having subseribed capital to thee 


partnership that they are designated as capitalist 
partners," 


The learned Income Tax Commissioner 
draws a distinction between capital ed- 
vanced at the commencement of the part- 
nership and that advanced subsequently. 
But so far as that distinction is con- 
cerned, there was nothing on the record 
submitted to us to show that ihe whole 
sum of money on which rebate wes 

1 54 I A 421;106 Ind. C€ 156; 3 
2194 OW N 1033;8P LT 7a ; me a 33 ` 7 
J 819; 47 O LJ 1; 80 Bom. L R60: IL P40 Lah, 1. 38 
oak n 29P L R37; (1928) M WN 95; 97 L W 


(2) 3IT © 187; 10 Ind. Cos, 889; A TR 1928 Mad. 
928; 51 M 787; 55 M L J 416; (1998) M WN 474; 28L 


s a a I E 1930 Lah, 738; 126 Ind. Cas, 172; Ind. Rul 
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claimed was advanced at ihe very com> 
mencement of the partnership so as 
to justify the use of ihe expression “‘initial 
capital.” Allthet para.3 of the pariner- 
ship agreement contemplated wes a pro- 
mise by the capitalist partners to advance: 
to the extent cf Rs. 1 lac of which Rs. 5,100 
was to carry no interest and tke rest 
to carry intrestat 6 per cent. per annum. 
The capitalist partner was entilled to re- 
ceive interest on the excess whether there 
was profit or loss in the business, and he 
was to get this in addition tohis share of 
the profit. The fact that the partnership 
agreement conteined a proviso that tke 
capitalist partner was bound to advance, 


upto a certain limit, money on interest 
didnot make such money initial capital 
or render the money advanced by him 


capital contributed as opposed to capital 
borrowed. The question raised by the 
learned Commissioner affected the pariicular 
assessee and depended upon the construc- 
tion of the particular agreement. It was 
perhaps possible for the learned Commis- 
sioner to haveso framed his question as 
to make ita question of great importa- 
nce and depending upon general princi- 
ples, but that isnot what he has done in 
this case. Grounds (a), (b) and (e) in the 
application for Jeave to appeal to His 
Majesty in Council are these : 

“(a) That the learned Judicial Commissioners 
erred in holding that the assessee firm was entitled 
to a deduction on account of the above-mentioned 
two items and that their taxable income should be 


assessed after giving them a deduction for the two 
items," 


“\b) That the learned Judicial Commissioners 
should have held that the assessee, firm was not 


entitled to deduct the above two items as items of 
expenditure.” i 

“(@) That the Judicial Commissioners should 
have held that the case under reference did not fall 
under s. 10-(2) (iii), Inccme Tax Act,” 


These grounds affect the respondents 
only and not assessees in general. Reli- 
ance has, however, been placed on ihe 
following observations made by us in our 
judgment which are said to affect asses- 
sees in general: 

“Tk is also not possible to draw any distinction 
between capitel borrowed and capital contributed. 
16 is only a different way of expressing one and 
the same thing. Capital’ contributed by a capita- 
list partner is capital borrewed from him by the 
firm.” 

It is perhap? cn these observations that 
grounds {c) ənd (d) in the memorandum 
for leave are based. But these observa- 
tions must be read along with the preced- 
ing paragraph and that paragraph makes 
it abundantly clear that if the conditions 
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of s. 10,ch. (2) (iii) are complied with, 
nothing turns upon the use of the expres- 
sion “money contributed by a partner” as 
opposed to the expression “money horrowed 
from a partner.” Another ground urged 
by the learned Advocate for the appel- 
lant in the course of his arguments is that 
s. 10, cl. (2) (itt) refers to capital bor- 
rowed from a stranger and not from a 
partner and that the decision of this Court 
is, therefore, wrong. But no such distins- 
tion was made either in the reference 
under s. 66, cl. (2) nor has any such 
ground been raised in the memorandum 
for leave to eppeal to His Majesty in 
Council, and cannot, therefore, be con- 
sidered. 

Apart from what is said above, it is suf- 
cient to observe that s. 10, cl. (2), sub- 
cl. (iii) makes a distinct departure from 
the English Law which provides that in- 
terest on capital employed in the business 
is not an allowable deduction : see Halsbury 
Vol. XVII, para. 332. If in enacting the 
present section, the legislature intended 
that interest paid to a partner on capital 
borrowed from him should not be an al- 
lowable deduction from the profits earned, 
it should have said so. The learned Advo- 
cate from the applicant has invited our 
_ attention to the case of Commissioner of In- 
come-tax v. Bulchand Keshoredas 148 Ind. 
Cas. 161 (4) But that case is clearly disting- 
uishable. In that case the Income-tax Com- 
missioner had declined to refer the case to 
us and he was compelled todoso. He was 
anxious to have a decision on the point. 
whether we had jurisdiction to compel him 
to refer a case when he thought that 
no question of law was involved in it. 
That was a question of general importance 
and not limited to the circumstances of 
that particular case only. On behalf of 
the respondents our attention has been 
invited to the case of Raja Rajeswara, 
Sethupathi v. Tiruneelakantam Servat (5). In 
tbat case a Full Bench of the Madras High 
Court consisting of Schwabe, ©. J, 
Coutts-Trotter and Kumaraswami Sastri, 
JJ., refused to grant leave unders. 109, 
cl. (c), Civil Procedure Cade, on the ground 
that it would not be right to call upon 
a party whose financial interest in the 
matter is small 10? incur the 
expense of supporting the judgment of the 
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a? 148 Ind. Cas. 161; AIR 1933 Sind 344: 6 RS 
167 


(5) A T R 1923 Mad. 239; 72 Ind. Cas, 250; 44 M L 
J 217; 32 M L T 126; (1923) M W N 415; 17 L W 775, 
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Privy Counail. Atp. 233*, Schwabe, C.J. 
: 3 , 
has said : f 
“In similar cases on application for special leave 
to appeal made to their Lordships of the Privy 
Council, a condition has been imposed upon the 
appellant that, whatever be the result of the appeal, 
he should pay the costs of the other party as 
between solicitor and client: see Spooner v. Judon 
(6), In re Sibnarain Ghose (7) and Indian Irrigation 
Trust Board of Natal v. Govindaswami (8). I think 
that this is a proper case for such an order if it 
is a matter upon which I am entitled to express 
an opinion. The question has been raised befors 
us whether we have power to impose such a con- 
dition. In Clarke v. Brajendra Kishore (9), Jenkins, 
C. J. and Casperz, J., held that no such power 
existed in the Indian Courts but was confined to 
the Privy Council. The result of such finding is 
curious... What is the duty of the Court if it 
thinks that the case is a fit one for consideration 
by His Majesty in Council but that it would not 
be right to call upon party whose financial in- 
terest in the matter is small, to incur the risk of 
the costs of the appeal. Assuming the decision in 
Clarke v. Brajendra Kishore (9) is right, and in my 
judgment in view ‘vf the fact that that case went 
before the Privy Council and special leave to ap- 
peel was granted and it was not then suggested 
that the Caleutta High Court could have itself 
imposed any condition, it is not possible for this 
Court to hold otherwise; the only course open to 
us isto refuse leave and to leave the appellant, if 
so advised, to apply to the Privy Council for 
special leave.” f 
Tt appears that in that case no leave 
was applied for before their Lordships of 
the Privy Council and the question whe- 
ther High Courts in India aie competent 
to impose a condition as to cosis, there- 
fore, remains where it was. An authorita- 
tive decision upon that point is more 
necessary under s. 6t-A, Income Tax Act. 
Under that section, it is only a question 
of law which may be referred to the 
Court. As the Income-tax Commissioner 
is a party to the proceedings, in 9 cases 
out of 10, a decision given against 
him becomes a decision of importance as 
between him on the one hand and as- 
sesees in general on the other, The 
pecuniary amount involved in most of these 
cases is small and it is difficult for the 
assessee concerned in & particular case 
to incur the expense of appearing before 
their Lordships of the Privy Council. _As 
we have taken the view that the points 
raised by the learned Commissioner are 
not poinis of general importance, it is 
not necessary for us to consider whether 
it is competent for us torefuse leave on 
the grounds mentioned in Raja Rajeswara 
(6) 4M I A 353; 6 Moo. P O 257; 1 Sar 363 (P. ©). 
(7) BALIA 322; 8 Moo, P O 276; 1 Sar 448 (P. C.), 
ig) (1921) 1 A C 433; 90 L J PC 38;37T L R 128; 
124 L'E 643. . 
(9) 13 C W N 1127; 3 Ind, Cas. 786. 
“*Page of A. 1. R. 1923 Mad.—[£d.] 
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Sethupathi v. Tiruneelakantam Servai (5), 
But we hope that the legislature will 
consider the advisability of conferring a 
power upon the High Courts to impose a 
condition in fit case, at the time of grant- 
ing leave to the Privy Oouncil (at any 
rate in cases falling under s. 66-A (2) 
Inccme Tax Act) whatever may be the 
result of the appeal the appellant should 
pay the costs of the other party as be- 
tween solicitor and client. We accordingly 
dismiss this application. 
D. Application dismissed. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 321 
of 1935 
December 11, 1935 
Burne, J. 

ABDUL AZIZ—DEFENDANT—JUDGMENT- 

DEBTOR—APPELLANT 
versus 
ANJUMAN IMDAD BAHMI KARZA— 

PLAINTIFF—DEOREE-HOLDER—RESPONDENT. 

Execution—Validity of decree, if can be ques- 

tioned by Haxecuting Court—Court executing award 
under Co-operative Societies Act—Validity of award, 
if can be questioned—Jurisdiction—Objection as to, 
if canbe taken in execution proceedings. 
- An Executing Court has no jurisdiction to 
question the validity of the decree sought 
to be executed. The same rule applies to awards 
under the Co-operative Societies Act, If the award 
is invalid for any defect in procedure, a person 
may possibly be able to get it declared invalid 
as against him by resorting to proper remedies but 
the point cannot be raised in the Executing Court. 
anes Yar v. Co-operative Credit Society (1), refer- 
red to, 

An objection as to the jurisdiction of the Court 
cannot be raised in appeal or revision even in 
respect of a suit according to s.11, Suits Valua-, 
tion Act and the same principle applies to execu- 
tion proceedings. 

Mise. S. ©. A. from an order of the 
Senior Sub-Judge, Gurdaspur, dated Nov- 
ember 9, 1934. 

Mr. Jagan Nath Malhoira, forthe Appel- 
lant. 

Mr. Ghulam Rasul, for the Respondent. 

Judgment.—An award was made on a 
reference to arbitration under the rules 
framed under the Co-operative Societies 
Act and was presented to the Subordinate 
Judge, 4th Class, Gurdaspur, for enforce- 
ment against the petitioner, Abdul Aziz, 
as a surely for one Abdul Hamid, the 
principal debtor. Abdul Aziz resisted the 
execution inter alia, on the ground that 
the award was null and void as against 
him as he was not a party to the refer- 
ence. The learned Subordinate Judge up- 
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held the objection. From this decision 
an appeal was preferred to the Senior 
Subordinate Judge who came to the con- 
clusion that the objection of Abdul Aziz 
as to the award being null and void could 
not be entertained by an Executing Court. 
He, therefore, accepted the appeal and 
directed execution to proceed. Abdul Aziz 
has filed a petition for revision of this 
order. The contentions raised on his be- 
half are: (¿) the award was for a sum of 
Rs. . 1,152-9-0 and hence the Subordinate 
Judge, 4th Class, had no jurisdiction to 
execute it ; (it) that the Senior Subordinate 
Judge had for the same reason uo jurisdic- 
tion to entertain the appeal; and (iii) 
lastly, the award could not be executed 
against the petitioner as he was no party 
to the reference and was never heard. 
The first two objections were not raised 
in the Court below. An objection of this 
kind cannot be raised in appeal or revi- 
sion even in respect of a suit according 
to s. 11, Suits Valuation Act, and I am 
inclined to think that the same principle 
will apply to execution proceedings. More- 
over, the objection does not seem to be 
supported by the wording of r. 18 (k) 
relating to the execution of awards under 
the Co-operative Societies Act, which runs 
as follows : 

“A decision or award shall on application to any 
Civil Court having jurisdiction in which the Society 


operates, be enforced in the same manner as a 
decree of such Court.” 


This rule apparently places no restric- 
tion as regards pecuniary jurisdiction on 
the powers of Civil Courts having juris- 
diction in the area in which the Society 
operates, to enforce awards. made in ac- 
cordance with the rules framed under the 
Co-operative Societies Act. I hold that 
objections Nos. 1 and 2 have no force. 
As tegards the third objection, it is a 
well-establisked rule that en Executing 
Court has no jurisdiction to question the 
validity of the decree sought to be exe- 
cuied. The same rule has been held to 
apply to awards under the Co-operative 
Societies Act, vide Ahmad -Yar v. Co- 
operative Credit Society, 97 Ind. Cas. 288 
(1). Ifthe award was invalid for any 
defect in procedure, the petitioner might 
possibly have been able to get it declared 
invalid as against him by resorting to 
proper remedies, but I do not think the 
point could be raised in the Executing 
Court. I dismiss the petition with costs. 

N Petition dismissed. 


(1) 97 Ind. Cas. 288; AT R 1926 Lah, 547; 8 Lah. L 
J 310; 27 P L R 706. 
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_ BOMBAY HIGH COURT 
Crinfinal Reference No. 155 of 1935 
February 7, 1936 . 

Bravmont, C. J. ann N. J. WADIA, JJ. 
EMPEROR— PROSECUTOR 
VETSUS 
RACHAPPA YELLAPA—ComMPLAINANT 

Criminal Procedure Code (Act V of 1898), s. 195 
(1) (c)—Relevant date, is the date Court is invited 
to take cognizance of complaint—“City Survey Officer”, 
af a “Court.” 

Under s. 195 (1) (c), Criminal Procedare Code, 
relevant date which has to be considered is the 
date at which a Court is invited to take cogni- 
zance of the complaint. At that moment the Court 
has to ask itself whether it is debarred from tak- 
iag cognizance by reason of the provisions of s. 195, 
and in cases falling under s. 463 or s. 471, Penal 
Code, the Court has to see whether the offence in 
respect of which it is asked to take cognizance is 
alleged to have been committed by a party to any 
proceeding in any Court and in respect of a docu- 
ment produced or given in evidence in such pro- 
ceeding. It is immaterial that the offence had been 
committed by a person before the procecdings are 
taken and if at the time when the Court is asked to 
take cognizance of a complaint the accused is a 
party to proceedings in a Court in which the docu- 
ment has been produced or used in evidence, then 
the bar contained in s. 195 (1) (e) applies. Emperor 
v. Bhawani (1), Nalini Kanta Laha v. Anukul 
Chandra Laha (2), Teni Shah v, Bolahi Shah (8), 
Kanhaiya Lal v. Bhagwan Das (4), Khairati Ram 
v. Malawa Ram (5) and In re Parameshwaran 
Nambudri (7), followed. Emperor v. Khushal Pal 
Singh (8) dissented from, Noor Mahomed v. Kaikhosru 
(9), distinguished. Emperor v. Sanjiv Ratnappa (10), 
referred to. 

A “City Survey Officer” is a Court within the 
meaning of s. 195 (2), Criminal Procedure Code. [p. 
279, col. 2.] 

Cr. Ref. made by the Sessions Judge, 
Dharwar. 


Mr. S. B. Jathar, for the Accused. 

Messrs. G. R. Madbhavi, A. A. Adarkar 
and K. H. Kelkar, for the Complainant. 

Mr. P. B. Shingne, for the Crown. 

Beaumont, ©. J.--This is a reference 
made by the Sessions Judge of Dharwar, 
and the question is whether a prosecution 
can be proceeded with without the sanction 
of a Court under s. 195, Oriminal Proce- 
dure Code. The material facts are that 
on January 3, 1927, a mortgage of certain 
immovable property was executed, which 
mortgage was subsequently transferred to 
the present complainants. On February 11, 
1935, accused No. 1 took the mortgage deed 
from the father of the cemplainants, in 
whose custody it was, and it is alleged 
that accused No.1 and accused No. 2, who 
is the second mortgagee of the property, 
subsequently forged an endorsement of 
‘satisfaction on the mortgage. The other 
accused are alleged to have either written 
the forged endorsement, or. attested it 
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and so to ‘have abetted the offence c 
forgery. A 

On February 16, 1935, accused! No. 2 
made an application to the City Survey 
Officer, Gadag, to substitute his name as a 
mortgagee of the property in place of the 
name of the complainants, and in support 
of that application he relied on the en- 
dorsement of satisfaction on the mortgage, 
which is alleged to have been forged. 
On . February 23, 1935, a complaint 
was Icdged against the accused under 
ss. 467 and 471, Indian Penal Code. The 
learned Magistrate framed a charge not 
only under ss. 467 and 471, bat also 
under s.420. He then, however, came to the 
conclusion that he could not take cog- 
nizance of the offence under s. 467 ors. 471 
without a complaint of the City Survey 
Officer. He was apparently not willing to 
proceed only with the complaint under 
s. 420, sohe refused to proceed with the 
matter. From his order there was a re- 
vision application to the Sessions Judge, 
who considered that a complaint by the 
City Survey Officer was not necessary, and 
that the prosecution could proceed, and he 
therefore referred the matter tous with 
a recommendation that we should make 
an order directing the Magistrate to pro- 
ceed with the prosecution. The first ques- 
tion is whether the mamlatdar, that is, 
the City Survey Officer, is a Court. Sub- 
s. 2 of s. 195, Criminal Procedure Code, 
provides that the term “Gourt” includes a 
Civil, Revenue or Criminal Court. The 
learned Sessions Judge held that the 
mamlatdar wasa Revenue Court, and I 
am not disposed to differ from him in that 
view. 

The next question which arises is whether 
the consent of that Court is necessary to 
the prosecution. Nows. 195 provides that 
no Court shall take cognizance of offences 
dealt with under sub-cls. (a), (b) and (e) 
except upon complaints of the persons 
therein mentioned. Sub-el. (a) I need 
not refer to. .Sub-cl. (b) refers to offences 
punishable under various sections of the- 


-Penal Code, those sections including offences 


of perjury and fabrication of evidence, and 
provides that no Court can take cognizance 
of offences of that nature when such offences 
aré alleged tohave heen committed in or 
jn relation to any proceeding in any Court 
except on the complaint of such Court. 
So that under that clause the offence must 
have been committed in connection with 
proceedings in the Court which has to 
lodge the complaint. Then we come to 
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Bub-cl. (©, which is the material sub-clause 
or the present purpcse, and which provides 
that no Court shall take cognizance of any 
offence described in `s. 463, that js forgery, 
‘or punishable unders. 47], that is using 
‘a forged: document, s. 475 or s. 476, to which 
no further reference need be made, of the 
Penal Code, when such offence is alleged 
‘to have been committed by a party io 
any preceeding in any Court in respect of 
-a document produced cr given in evidence 
in such proceeding, except on tke com- 
plaint in writing of such Court, or of some 
other Court to which such Court is subordi- 
- nate. Now reading that section apart from 
authority, I think the relevant date which 
‘has to be considered is the- date at which 
-æ Court is invited to take cognizance of the 
complaint. At thatmoment the Court has 
to ask itself whether it is debarred from 
taking cognizance by reason of the provi- 
-sions of s. 195, and in cases falling under 
s. 463 or s. 471, Indian Penal Code, the 
Court has to see whether the offence in 
respect of whichitis asked to take cog- 
‘nizance is alleged to have been committ- 
-ed-by a party to any proceeding in any 
‘Court and in respect of a dccument pro- 
- duced or given in evidence in such proveed- 
‘ing. Now in this case the offence had 
been committed by a person, who, at the 
“ date ofthe complaint, was a party to a 
‘proceeding in a Court, and the document 
‘had been produced or given in evidence in 
such:proceeding, and therefore the words 
-òf the section would seem to apply. 
‘But it is suggested that the words “com- 
“mitted by a party to any proceeding in any 
Court. mean that the alleged offence must 
have been committed by è person who was 
at the date of the commitial of the offente 
‘a party to proceedings in a Court, and 
must also have been in respect of a docu- 
ment prcduced or given in - cvidence in 
such proceeding. Ifthat is the meaning 
ofthe cecticn, it seems lo me that it can 
have but little efect, because people who 
ere minded to launch false cases, and ty 
support their ceses by fcrged dccumen’‘s, 
do uot, es a rule, launch ithe case first and 
then forge the documents on which tLey pro- 
‘pose io rely. They prepare the ground be- 
forehand. They forge tkeir documents 
first end then launch their proceedings bes- 
edon those documents. So thatif the 
section is cnly to apply to a person wko com- 
mits forgery, whilst heisa party to a pro- 
ceeding, of decuments used in those 
proceedings, the section will very rarely have 
-any application. i 
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That view of the matter has appealed to 
most of the Courts. in India, and 


there is a long current of euthority in 
which it has been held that if at the time 
when the Court is asked to take cognizance 
ofa ccmplaint the ‘accused is a party to 
proceedings in a Court in which the docu- 
ment has been produced or used in evidence 
then the bar conteined in s.. 195 (1) (c) 
applies. That view prevailed in Emperor v. 
Bhawani Das (1), Nalini Kania Laha v. Anu- 
kul Chandra Laha (2), Teni Shah vw. Bolahi 
Shah (3), Kanhaiya Lal v. Bhagwan Das 
(4) and Khairati Ram v. Malawa Ram (5), 
tke Court of the Judi- 
cial Commissioner in Sind, Hayat Khan v. 
Emperor (6). I think also that the reason- 
ing adopted in those cases was approved by 
the Madras High Court in In re Paramesh- 
waran Nambudri (7), though that was actu- 
ally a cage under sub-cl. ibi, But a con- 
trary view has recently prevailed in a 
Full Bench decision of the Allahabad High 
Courl: Emperor v. Kushal Pal Singh (8). The 
first criticism which occurs to one on that 
case is that the learned Judges do not 
notice any of the previous authorities 
which are opposed tothe view they take. 
They do, however, definitely hold that 
s.. 195 (1) (e) Criminal Procedure Code, 
applies only to cases where en offence 


‘mentioned therein is committed by a party 


as such to a proceeding in any Court in 
respect of a document which has been pro- 
duced or given in evidence in such proceed- 
ings. The reasoning which, as I gather, ap- 
pealed to the learned Judges is this. They 
say that you must read s. 195 (1) a (ce) nd 
s. 476, Criminal Procedure Code, together, 
because s. 195 imposes a bar to a com- 
plaint, and s. 476 provides the method of 
removing the bar by specifying how com 
plaints to be made by a Court in cases 
which fall under s. 195 are to be dealt 
with. The judgment poinis out that under 
s. 473 the Court can only take action in 

(1) 88 A 169; 35 Ind. Cas. 161; AIR 1916 All. 299; 
14 ALJ 71:17 Or Ld 289. 

(2) 44 C 1002; 39 Ind. Cas. 490; A I R 1918 Cal. 792; 
18 Cr. L J 522; 21C W N 640; 23 C L J 283, 

(3) 14 C W N 479; 5 Ind. Cas. 879. 

(4) 48 A 60; 69 Iad. Cas. 1053; A I R 1926 All. 20; 26 
Cr, L J 1485; L R 6 A153 Cr; 23 A L J 956, 

(5) 5 Lah. 550; 85 Ind. Cas. 377; AI R 1925 Lah. 
266; 26 Or. L J 987. 

(6) AIR 1932 Sind-90; 137 Ind. Cas. 341; (1932) 
Cr. Cas. 530; 33 Or. L J 452; 268 L R 73; Ind. Rul, 
(1932) Sind 77. 

(7) 39 M 677; 31 Ind. Cas. 161; AIR 1916 Mad. 12; 
16 Cr. L J 721; 18 M L T 322. 4 

(8) 53 A 804; 134 Ind. Cas, 225; A IR 1931 All, 443; 
(193) Cr. Cas. 715; 32 Cr. LJ 1105; Q983) A L J 697; 
Tad, Rul. (1931) A11. 801. — 
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relation to an offence which appears to 
have been committed in or in relation to 
© proceeding in that Court, and if s. 195 
(1) (c) applies to Offences bearing no ree 
lation to proceedings in Court, then there 
may be cases, which fall under s. 195 
end in which. the bar exisls, but in which 
the method for removing the bar specified 
in s. 476 does not exist. The argument 
is that. the two sections should be co-ex- 
tensive, but with all respect to the learned 
Judges, the construction which they place 
upon s. 195 (1) (c) does not make the 
sections co-extensive. If s. 195 (1) (c) is 
limited to offences committed by a party 
as such to a proceeding in Couri then 
such offences can only be committed in 
such proceeding, whilst s. 476 covers 
offences committed not only in, but in 
relation to any proceeding in any Court. 
The great majority of offences which fall 
to be dealt with under s. 476 are com- 
mitted in relation to proceedings in Court. 
rather than in proceedings in Court. I should 
think that: only rarely would a case arise 
in which a forged document produced or 
given in evidence in Court had not been 
forged in relation to the Court proceed- 
ings. If such a case were to arise, the 
complaint under s. 195 (1) (e) would have 
to be made under the normal process for 
lodging complaints, and not under tke 
special process provided in s. -476. The 


Allahabad Court notes that in that event 


there will be no appeal against a decision 
to lodge a complaint or a refusal to lodge 
a complaint such as is given bys. 476-B 
when the case arises under s. 476. That 
may be so, bub in such a case, if the 
High Court thought that injustice had 
been done, it could always act in revision. 
In my opinion, the reasoning of the Full 
Bench in Emperor v. Kushal Pal Singh (8), 
cannot be supported. In my view the 
provisions of s. 195 (1) (c) apply if at 
the time when the complaint is lodged 
the accused person is a party to a pro- 
ceeding. Whether it would apply if the 
proceedings in Court had terminated, so 
that the accused had only previously been 
party to a proceeding, itis not necessary 
to consider. 

The learned Sessions Judge noticed the 
conflict of authority in®other High Courts, 
but considered himself bound by the deci- 
sion of this Court in Noor Mahomed v- 
Kaikhosru (9). That case was a case 
-under:s. 471, Penal Code, that is, of us- 
ing a forged document, and a question 

(9) 4 Bom. L R 268. 
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was submitted to this Oourt by the then 
Chief Presidency Magistrate in these 
terms: 


‘Whether in the event of an offence punishable 
under s. 471, Penal Code, being made out in a 
complaint, the use complained of being prior in 
date to the use of the document in question in 
evidence in a Civil Court, the sanction of such 
Court is necessary under s. 195 (1) (c), Criminal 
Procedure Code, before a Oriminal Court can take 
cognizance of such offence,” 

An the answer which this Court makes 
18 : < 

“The Court thinks that the answerto the ques- 
tion put by the Chief Presidency Magistrate should 
be in the negative. Sanction under s. 195 (1) (e) 
Oriminal Procedure Code, for an offence under s. 471. 
Penal Code, is not necessary in respect of a use 
made outside the Court.” 


The accused in that case was being 
charged with having forged a cheque, and 
it was alleged that he had used that 
cheque in a sale transaction prior to and 
apart from the proceedings in the Bom- 
bay Small Cause Court, in which the 
genuineness of the cheque was challenged, 
There isno doubt an element of common 
sense in saying that the sanction required 
under s. . 195 (1) (e) ought not to apply to 
a case of user of a forged document which 
has no relation whatever to proceedings 
in which the document is given jn evi- 
dence. For example, supposing a mortgage 
is forged, and money is raised on it from 
a sub-mortgagee, and then subsequently 
the mortgagee sues the mortgagor to en- 
force the mortgage and itis held in those 
proceedings that the mortgage is forged, 
it certainly seems strange, if the sub- 
mortgagee cannot lodge a complaint for 
having been defrauded by the user of 
the forged mortgage without obtaining the 
sanction of a Court in proceedings insti- 
tuted by the mortgagee to which the sub- 
mortgagee was no party. At the same 
time, it is difficult tosee how the decision 
can be reconciled with the wide language 
of s. 195 (1) (e). That was the difficulty 
which appealed to the then Chief Presi- 
dency Magistrate but the High Court did 
not deal with the point. The decision hag 
been disapproved in other High Courts 
and it was doubted by Broomfield, J. in 
this Court in Emperor v. Sanjiv Rainappa 
(10). The decision may at some furture 
time have to be re-considered, but it does 
not apply to the facts of this case, be- 


_ cause it is not suggested that there was 


any independent user of the forged docu- 
ment outside the proceedings in the Court. 

(10) 34 Bom. LR 1090; 142 Ind. Cas. 386; A I R 
1932 Bom. 545; (1932) Cr. Cas, 777; 34 Cr. L J 357. 56 
B 488; Ind. Rul. (1933) Bom. 237, 4 
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The primary offence here is - the offence 
of forgery, and not merely user of a forged 
document. I think, therefore, that the 
learned Judge was wrong in supposing 
that he was bound by the case of Noor 
Mahomed v. Kaikhosru (9). We propose, 
therefore, to make no order 
ference. The Magistrate can proceed with 
the existing complaint under s. 420 unless 
the complainants want to move the Court 
to make a complaint unders. 195 (1) (c). 

N. J. Wadia, J.—I agree. The learned 
Sessions Judge has made this reference 
to us, because of the conflict of authority 
with regard io the interpretation of s. 195 
(1) (e), Criminal Procedure Code. In 
Emperor v. Bhawani Das (1) a Division 
Bench of the Allahabad High Court held 
that the words “when such offence has 
been committed by a party to any pro- 
ceeding in any Court” used ins, 193 (1) 
(c) refer not to the date of the commis- 
sion of the alleged offence, but to the date 
on which the cognizance of the Criminal 
Court is invited, and that when once a 
document has been produced or given in 
evidence before a Court, the sanction of 
that Court, or of some other Court to 
-which that Court is subordinate, is neces- 
sary before a party to the proceedings 
in which the document was produced or 
given in evidence can be prosecuted, not- 
withstanding that the offence alleged was 
committed before the document came into 
Court, at a date when the person com- 
plained against was not a party to any 
proceeding in Court. The view which the 
Allahabad High Court took in that case 
has been followed by that Court in a 
subsequent decision, Kanhaiya Lal v. 
Bhagwan Das (4), by the Calcutta High 
Court in Nalini Kanta Laha v. Anukul 
Chandra (2), by the Madras High Court 
in In re Parameshwaran Nambudri (7), 
and by the Lahore High Court in Khairati 
Ram v. Malawa Ram (5), and on the plain 
lenguage of the section itself that view 
would appear to be correct. 

If it had been the intention of the 
legislature to restrict the necessity of 
obtaining sanction to cases of offences under 
ess. 463 and 471, Indian Penal Code, com- 
mitted by a party to any proceeding in 
any Court as such party in respect of a 
dceument produced or given in evidence 
in such proceeding, that is, committed 
after the proceedings in Court had started, 
it would have been easy to make that 
meaning clear. The words of the section 
as they stand seem to me to imply no such 
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restriction. The difficulty has been created 
by the view taken by this Court: in the 
case of Noor Mahomad v. Kaikhosru (9), 
and by the Allehabad High Court in 
Emperor v. Khushal Pal Singh (8). The 
decision in the latter case makes no re- 
ference to the previous decisions of the 
Allahabad High Court, or to the long series 
of decisions of other Courts, and the main 
ground on which that decision is based is 
that ss. 195 and 476 of the Code must 
be read together, and that, therefore, 
s. 195 cannot be held to apply to any 
cases to which s. 476 would not apply, 
and as in s. 476, the reference is to any 
offence committed in or in relation to a 
proceeding in that Court, s. 195 (1) (e) 
cannot be held to apply to offences com- 
mitted prior to the institution of the pro- 
ceedings. The view which was taken in 
Emperor v. Khushal Pal Singh (8) would, 
however, have the effect of making the 
application of s. 195 (1) (c) narrower 
even than the application ofs. 476, since 
it would rule out the application of the 
section to offences committed by a party 
to a proceeding in relation to such pro- 
ceeding, but before the proceedings had 
sterted. ` 


The decision of the Bombay High Court 
in Noor Mahomed v. Kaikhosru (9) refers 
only to s. 471, that is, the use of a forged 
document. No reasons are given for the 
decision, and the view taken in that case 
has been dissented from by the Allahabad 
High Court in Konhaiya Lal v. Bhagwan 
Das (4), and by the Calcutta High Court 
in Nalini Kanta Laha v. Anukul Chan- 


, dra Laha (2), and the correctness of the deci- 


sion has been recently doubted by this 
Court in Emperor v. Sanjiv Ratnappa (10). 
The view which has been takenin Noor 
Mahomed v. Kaikhosru (9) and Emperor 
v. Kushal Pal Singh (8) can only be 
taken by reading intos. 195 (1) (c) words 
which do not occur in it. In my opinion, 
it is difficult to put this interpretation: 
upon the language of s. 195 (1) (e) as it 
stands. I would, therefore, hold that the 
view taken by the Allahabad High Court 
in Emperor v. Bhawani Das (1) is correct, 
and that the samction of the Court would 
be necessary before a party to the pro- 
ceedings in which the document was pro- 
duced can be prosecuted, notwithstand- 
ing that the offence alleged was committ- 
ed before the document came into Court, 
at a time when the person complained 
against was nota party to any proceeding 
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in Court. 1 agree, therefore, that no order 
should be.passed on the reference. 
D. Order accordingly. 
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Judgment.—This is a defendants’ first 
appeal against a decree for possession 
passed by the learned Subordinate Judge 
of Gazipur. The plaintiffs in the suit 
claimed possession of certain properties 
specified in-Sch. A of the plaint and that 
claim was substantially decreed; hence 
the present «ppeal. The plaintiffs claimed 
the properties as being tke reversioners 
of one Gopal Rai deceased æho died whilst 
still a minor on December 14, 1918. At 
the date of his death the plaintiffs alleged 
that their father Sheo Tahal Rai was the 
nearest heir and was thus entitled to the 
estate by right of inheritance. Sheo Tahal 
Rai, however, admittedly died some time 
after Gopal Rai, and the plaintiffs as his 
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only sons now claim that they are entitled 
to the property as representing their father. 
After much litigation in the Revenue 
Courts the defendants obtained mutation 
of their names in the revenue papers 
hence the plaintiffs were compelled to 


bring this suit for possession of the 
properties. The defendants’ case 
was that the plaintiffs were not the 
nearest heirs of Gopal Rai but on the 


contrary, that they were only very distantly 
related tothe deceased. They allege that 
they are the nearest heirs and are, therefore, 
entitled to Gopal Rai’s properly by right 
of inheritance. In answer to these conten- 
tions of the defendants the plaintiffs re- 
plied that the defendants were in any 
event stopped from setting up that they 
were the nearest heirs of Gopal Rai, 
deceased, and further that the issue as 
to who were the nearest heirs of Gopal 
Rai, deceased had already been decided 
against the defendanis and in favour of 
tbe plaintiffs and the matter was, therefore, 
res judicata. A number of other subsidiary 
issues were raised in the case, but it is 
not necessary to refer to them in this judg- 
ment asthe points have not been pressed 
by one side or the other in this appeal. 

The plaintiffs, as stated previously, are 
the only sons of Sheo Tahal Rai. They 
filed a pedigree with the plaint, and from 
this pedigree it will be seen that Sheo 
Tahal Rai was the son of Harpal Rai who 
was the son of Jhakri Rai who was in turn 
the son of Nihal Rai who was the son of 
Bisraon Rai. According to the plaintiffs’ 
pedigree Gopal Rai was the only surviving 
son of Ram Charittar Rai who was the 
son of Shubh Karan Rai who was the son 
‘of Algu Rai who was the son of Bechu Rai 
who was the son of Gendu Rai who was in 
turn the son of Bisraon Rai. It will be seen, 
therefore, that the plaintiffs allege that they 
are the direct descendants of Nihal Rai 
and that Gepal Rai was a direct descen- 
dant of Gendu Rai. According to the pedi- 
gree Nihal Rai and Gendu Rai were res} 
brothers and were the only sons of Bisraon 
Rai. It is conceded by the defendants 
that if the plaintiff's pedigree be true the 
latter are the nearest heirs ənd rever- 
sioners of Gopal Rai deceased, but they al- 
lege that Gendu Rai was not a son of 
Bisraon Kai but the son of- one Damma} 
Rai whowas a member of an entirely 
different branch of the family. 

The defendants also filed a pedigree 
with their written statements and from 
that pedigree it will be seen that defendant 
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No. 1, viz, Jadik Rai, isthe son of one 
Gajadhar who wasa direct descendant of 
one Menorath who was the son of Pehal- 
wan Rai end grandson of Jagrup Rai. 
Defendant No. 2 is the son of Dwarka who 
was a direct descendant of Kanhaiya Rai 
a brother of Manorafh and ason of Pahal- 
wan Raj end a grandson of Jagrup Rai. 
Defendent No.3 is the son of Nandan who 
was a direct descendant of Manorath to 
whom we have previously referred. De- 
fendant No. 4 isthe eon of Chandar and 
was alsoa direct descendant of Kanhaiya 
Rai, the brother of Manorath. Defendant 
No.5 has been impleaded because he is 
the mortgagee of a part ofthe property 
under a mortgage executed by defendant 
No. 3. 

From the pedigree filed by the defendants 
it will be seen that Gopal Rai’s descent 
frcm Gendu Rai is set out in very much 
the same manner as appears in the pedi- 
gree filed by the plaintiffs with this one 
great difference: that Gendu Rai is shown 
as being the son of Dammal Rai who was 
a brother of Kanhaiya Rai and Manorath 
i0 whom we have previously referred. Ac- 
cording to the defendants’ pedigree Bisraon 
Rai was the son of Jit Rai who was the 
son of Sugriva Rai. Dammal Rai, Kannaiya 
Rai and Manorath were three of the four 


sons of Pahalwan Rai who was the 
son of Jagrup Rai who was a real 
brother of Sugriva Rai. Thus it will be 


seen that according to the defendants’ pedi- 
gree Bisraon Rai and the plaintiffs were 
direct descendants of Sugriva Rai, a son of 
Jeo Narain Rai, whereas Gendu Rai, de- 
‘fendants Nos. 1 to4 and Gopal Rai de- 
ceased were ihe direct descendants of 
Jagrup Rai who was the elder son of Jeo 
Narain Rai. In short, according to the 
defendants’ pedigree the plaintiffs belong 
to an entirely different branch of the femily 
from Gopal Rai deceased. On the other 
hand, according to this pedigree defendants 
Nos. 1 to 4 and Gopal Rai, deceased, all 
belong to the branch of the family which 
traces its descent through Jagrup Rai, and 
therefore, they contend that they are the 
-nearest heire of Gopal Rai deceased and 
must be preferred tothe plaintiffs. It is 
conceded by the plaintiffs that if the defen- 
dants' pedigree be true, and that Gendu 
Rai was the son not of Bisraon Rai but 
of Dammal Rai, they kave no claim what- 
soever to possession of these properties and 
that the defendants are the reversioners 
and the nearest heirs of Gopal Rai, de- 
ceased, 
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Everything then turns upon whoGendu 
Rei was, because if he was a brother of 
Nihal Rai the plaintiffs are obviously the 
nearest heirs of Gopal Rai, deceased. On 
the other hand if Gendu Rai was not the 
brother of Nihal Rai but a son of Dammal 
Rai, the defendants are clearly the nearest 
heirs of Gopal Rai deceased. The real 
issue in the case, therefore, was whether 
Gendu Rai, was a son of Bisraon Rai, or 
of Dammal Rai. The learned Subordinate 
Judge heldthat Gendu Rai wasa son of 
Bisraon Rai and s brother of Nihal Rai, 
and consequently held that the plaintiffs 
were entitled to succeed. It has been 
contended by the appellants in this appeal 
that this finding is against the weight of 
evidence and is in direct conflict with 
certain documents which were tendered in 
evidence the authenticity of which is be- 
yound all dispute. Both parties adduced 
oral evidence to establish their respective 
pedigrees. The learned Subordinate Judge 
considered the oral evidence called by 
the defendants 2s wholly unsatisfactory. 
Of these witnesses he states that they made 
inconsistent statements in the witness-box 
and that their demeanour was most un- 
satisfactory. He describes the plaintiffs 
witnesses as being more reliable and con- 
sequently he had no hesitation in reject- 
ing the evidence called or behalf of the de- 
fendants in its entirety. According to 
the learned Subordinate Judge the plaintiffs 
oral evidence appears to be corroborated 
by certain dccumentary evidence tendered 
on behalf of the plaintiffs and consequently 
he accepted the plaintiffs’ pedigree as 
correct. In cases ofthis kind itis diffi- 
cult if not impossible to decide the issues 
merely upon oral evidence. It will be 
seen later that Bisraon Rai died some 
time before 1834, and as we have pointed 
out the main issue in this case is whether 
Bisraon Kai had two sons Gendu Rai and 
Nihal Rai, or whether Nihal Rai was his 
only son. Obviously the witnesses could 
only depose to what they had been told by 
persons who presumably knew the family 
history. Such evidence can easily be con- 
cocted and, therefore, it must be approached 
with the greatest care. 

To establish their. pedigree the plaintiff 
Ram Kinkar Rai gave evidence as also 
didthe three other witnesses, viz., Panal- 
wan Tewari, Raja Raiand Mathura Pra- 
sad. Ram Kinkar Rai, plaintiff No. 1, is 
cbviously an interested witness: He was 
only 42 years of age at the date of the 
hearing and it is most unlikely that he 
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could have received any information from 
any person who was alive in 1834 cr there- 
abouts. He stated that he had heard the 
pedigree from Raja Rai, deceased, who 
was the son of Tapsi Rai who was a 
great-grandson of Bisraon Rai. He stated 
that he heard the pedigree from Raja Rai 
atthe time of offering pinda on the death 
of Gulela Rai who it will be seen from 
the pedigree was a son of Jhakri Rai, 
grandson of Nihal Rai and the great- 
grondson of Bisraon Rai. 

Pahalwan Tewari who appears to be a 
family priest stated that he knew the 
pedigree ofthe plaintiffs’ family for the 
last 30 or 35 years. He deposed to the 
pedigree as alleged in the plaint and stated 
that he had heard it from his father whilst 
the latter was officiating at the shradh 
ceremony of Sheopal Rai, the plaintiffs’ 
grand-uncle. If he only heard the pedi- 
gree upon this one occasion, then this 
witness is capable of an extraordinary feat 
of memory. 

Raja Rai, who claimed io bea member 
of the plaintiffs’ family, also deposed to 
the plaintiffs’ pedigree and stated that he 
had learnt it from Ram Charittar Rui, 
father of Gopal Rai, deceased who told it 
to him whilsi the pinda ceremony was 
being performed on the death of his mother 
Mathura Prasad further deposed io the 
plaintiffs’ pedigree. According to him he 
was the general attorney of Ram Charittar 
Rai, the father of Gopal Rai, deceased 
and he stated that he heard the pedigree 
from the latter atthe time of his grand- 
mother’s death about 20 to 22 years ago. 

All the four witnesses appear only to 
have heard the pedigree on one occasion, 
yet they are able to give considerable 
detail concerning the relationship of the 
Various parties. As we have stated 
previously the evidence of this kind is 
rarely satisfactory and we find it impossi- 
ble to decide this esse upon the oral evi- 
dence which has been adduced by the 
plaintiffs. The oral evidence adduced on 
behalf of the defendanis consisted of 
evidence of Jadik Rai, defendant No. 1, 
Hardeo Rai, defendant No. 4, Bijraj Rai, 
Parshotam Rai, and Ramdilas Rai. These 
witnesses depose generally to the pedigree 
as now put forward by ‘the defendanis, 
and, as the learned Subordinate Judge 
points out, there are a number of incon- 
sistencies in their evidence. We also can- 
not overlook the learned Subordinate Judge's 
observation that ike demeanour of these 
Witnesses was not satisfactory and, there- 
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fore, we cannot accept their evidence as 
satisfactorily proving the pedigree as put 
forward by the defendants. 

We shall, therefore, have to consider the 
documentary evidence tendered by the 
parties, and, if possible, to determine from 
it which of the two pedigrees is the cor- 
rect one. The learned Subordinate Judge 
held that the documentary evidence cor- 
roborated the oralevidence adduced by 
the plaintifis and satisfactorily established 
the plaintiffs’ pedigree which shows the 
plaintiffs to bethe nearest heirs of Gopal 
Rai, deceased. On the other hand it has 
been strongly urged before us by Counsel 
for the appellants that the documentary 
evidence adduced bythe plaintiffs in no 
way corroboratcs the plaintiffs’ verbal evi- 
dence but on the contrary it does to some 
exten! actually show such evidence to be un- 
true. It was further urged that the documen- 
tary evidence adduced on behalf of the 
defendants conclusively established that the 
plaintiffs’ pedigree was untrue and that 
the defendants’ pedigree correctly showed 
tke relationship existing between the various 
parties. It will, therefore, be necessary to 
consider in some detail the documentary 
evidence which was tendered by the learn- 
ed Subordinate Judge by both parties. 

A copy ofthe wajib-ul-arz for 1840 (Ex. 
14) was tendered bythe plaintiffs which is 
printed at p. 73 ofthe paper book. In 
that document the names of Gendu Rai 
and Nihal Rai appear next to each other 
and that according to the learned Subor- 
dinate Judge, suggests that the defend- 
ants’ genealogical table cannot be true 
because it would be unlikely that the 
names of two persons so distantly related 
should appear next to each other in a 

ocument of this kind. We are quite 
unable to understand the reasoning of the 
learned Subordinate Judge. The nameg 
of Gendu Raiand Nihal Rai appear im- 
mediately following thename of one Mastu 
Rai and it is not suggested by plaintiffs 
that Masiu Rai wasin any way related to 
either Gendu Rai or Nihal Rai. If the 
appearance of the names of Gendu Rai 
and Nihal next to each other suggests close 
relationship, why should not the appearance 
of ihe name of Mastu Rai immediately 
berore the names of the other two also 
suggest very close relationship between 
Mastu Rai, Gendu Rai and Nihal Rai, yet 
no relationship, close or distant, is alleged 
between these persons. In our view the 
facts that the names of Gendu Rai and 
Nihal Rai appear in this document next 
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to each other in no way establishes that 
they were brothers or in facbin any way 
related to each other. In our judgment 
this document in no way detracts from 
the defendants’ case neither does it assist 
the plaintiffs’ case in any degree. 

The learned Subordinate Judge was of 
opinion that a depositicn of Ram Charit- 
tar Rai, father of Gopal Rai deceased dated 
December 3, 1914, (Ex. 42) which is printed 
at p. 101 of the paper book strongly sup- 
ported the plaintiffs’ case. It appears that 
Ram Charittar Rai gave evidence for the 
plaintifis ina suit No. 110 of 1914 which 
was brought by Babu Samrathi Rai 
against Musammat Jichha Kunwar and 
others. Both parties in the present suit 
claim through Ram Charittar Rai and, 
therefore, any statement which he made on 
oath during his lifetime relating to his 
relationship with other members of his 
family is admissible in evidence. In this 
deposition Ram Charittar Rai stated that 
Sheopal Rai was 6 or 7 generations removed 
from him and was related to his (the de- 
ponent’s) father as uncle. According to the 
learned Subordinate Judge this showed 
that the pedigree as setup by the defen- 
dants could not possibly be true, whereas 
it strongly corroborated the pedigree filed 
with the plaint. What Ram Charittar 
Rai meant whea he stated that Sheopal 
Rai was 6 or 7 generations removed from 
him isnot clear and from the deposition 
it does not appear that he was cross-ex- 
amined upon the question. Did he mean 
that he was 6 or 7 degrees removed from 
the ancestor common to himself and Sheopal 
Rai or did he mean that there were 6 or 7 
degrees if he counted upwards from him- 
self to the common ancestor and then down- 
wards to Sheopal Rai. : 

If Ram Charitiar Rai meant that there 
were 6 or 7 degrees between him and the 
ancestor common to himself and Sheopal 
Rai then it will be seen that this is in- 
consistent with the pedigree put forward 
by the plaintiffs because according to that 
pedigree there were only 5 degrees between 
Ram Charittar Rai and the common an- 
cestor Bisraon Raji. On the other hand if 
that is what Ram Charittar Rai meant in 
his deposition it dces not detract from the 
defendants’ pedigree because according to 
that pedigree there were 8 degrees bet- 
ween Ram Charitter Rai and Jeo Narain 
Rai who was the common ancestor of Ram 
Charittar Rai and Sheopal Rai. Further 
according to the defendants’ pedigree Sheo- 
pal Rai would be related to Ram Charittar 
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Rai asakind of paternal “uncle because 
they were related through their ancestors 
Jagrup Rai and Sugriva Rai who. were two 
brothers. On the other hand if by 6 or 7 
generations removed Ram Charittar Rai 
meant that counting upwards from himself 
to the common ancestor and then down- 
wards to Sheopal Rai, there were 6 or 7 
degrees then he was 7 generations removed 
from Sheopal Rai. However, as we have 
stated, there is no means of knowing what 
Ram Charittar Rai meant by stating that 
he was 6 or 7 generations removed from 
Sheopal Rai. Counsel for the respondents 
has urged that such an expression means 
that there were 6 or 7 degrees between 
him and Sheopal Rai counting upwards 
to the common ancestor and then down- 
wards toSheopal Rai. It is said that that 
is how a villager ordinarily calculates how 
many generations he is removed from a 
person, but we have no evidence before us 
that this is so. f 

Counsel for the appellanis on the other 
hand points out that the correct method 
of ascertaining the number of generations 
between one person and another is to 
count the degrees between that person 
and the ancestor common between him and 
the other. We have no means whatsoever 
of knowing what Ram Charittar Rai meant, 
and that being soit is impossible for us to 
hold that his deposition in this case affords 
any assistance to either party in the case. 
That being so, we cannot agree with the 
learned Subordinate Judge that it is a 
cogent piece of evidence supporting the 
plaintiffs’ allegations. The learned Sub- 
ordinate Judge was further of opinion 
that a deed of relinquishment executed 
by Jadik Rai and cthers in favour of 
Sheo Tehal Rai on August 2, 1921, was 
the strongest corroboration of the pedigree 
as put forward by the plaintiffs. This 
deed of relinguishment was daly registered 
and in it Jadik Rai who executed it ad- 
mitted the genealogical table relied on by 
Sheo Tahal Rai and now by his sons Ram 
Kinkar Rai and Alakh Narain Rai, the 
plaintiffs in the present suit. This docu- 
ment was relied on by the respondents in 
the case as an admission made by Jadik 
Rai, defendant No. 1, but it was not con- 
tended that ibu could be used in evidence 
against the other defendants who were no 
parties to it. 

It is somewhat curious that no claim in 
the alternative to Jadik Rai’s share of the 
property is based upon this document 
though if it was made for valuable cons 
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sideration, sueh a claim could be founded 
upon it. Aswe have stated it is relied 
upon merely as an admission by Jadik 
Rai, defendant No. 1, and it is urged that 
that admission concludes the matter as far 
as heis concerned. Jadik Rai admits exe- 
cuting the document in question and his 
defence to this part of the case is con- 
tained in para. 17 of the written state- 
ment filed by him, In that statement he 
says that he was duped and misled by 
the plaintifis who played upon his greed 
and avarice. He says that he signed this 
deed of relinquishment without under- 
standing its contents upon a promise that a 
perpetual lease of the property would be 
granted in favour of his wife. He fur- 
ther alleges that he did not get any con- 
sideration for the document, neither did his 
wife enter into possession of the land 
which was the subject-matter of the per- 
petual lease in her favour. He contended 
that the document was null and void and 
inoperative as it was without consideration 
and had never been acted upon. In short, 
his case is that he executed the deed of 
relinquishment in consideration of a bribe 
which had been offered to him, viz., a pro- 
mise that avaluable interest in property, 
that is a perpetual lease would be granted 
in’ favour of his wife. He alleges that 
having obtained the deed of relinquishment, 
the promise was never fulfilled by the 
plaintiffs. He says that a perpetual lease 
was in fact executed but that his wife was 
never put into possession. According to 
him no premium was ever paid by himself 
and his wife, and the perpetual lease was 
and is adead letter and was regarded as 
such until the present claim. 

It is extremely strange that Jadik Rai 
should have executed this deed of relin- 
quishment in 1921 because at that time 
litigation was proceeding between the 
plaintifis and defendants concerning the 
tight to succeed to the property of Gopal 


Rai. In the year 1920 the Assistant Col- 
lector had ordered the names of Antu 
Rai and Gajadhar Rai, who was Jadik 


Rai’s father, and others to be entered in 
place of the name of Gopal Rai, deceased, 
though later this decision was reversed by 
the Collector on appeal. The defendants, 
however, fought the matter right up to the 
Commissioner's Court and th@re obtained a 
reversal of the Collectors decision and 
mutation of names was made in their 
favour. It is clear that in the year 1921 
the defendants or iheir immediate pre- 
decessors were striving their utmost to 
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establish their claim to the property of 
Gopal Rai, deceased, andin such circum- 
stances we cannot understand Jadik Rai, 
defendant No. 1, voluntarily, freely and in 
a bona fide manner making the admission 
which is contained inthe deed of relin- 
quishment. Whatis stranger still is that 
this admission was never used against 
the defendants in the appeal which was then 
pending before the Commissioner, and 
even to-day in this appeal, it isnot put 
forward as the basis of a claim in the 
alternative to Jadik Rai's share in Gopal 
Rai's property. If this document is a 
genuine one we cannot understand why it is 
not made the basis of a claimto Jadik 
Rai’s share. Further, from a judgment of 
the Collector of Ghazipur dated March 20, 
1926, it is clear that this deed of relin- 
quishment was not relied upon by the 
plaintiffs even at that time in an applica- 
tion made by Jadik Rai for mutation in 
respect of certain property owned by Gopal 
Rai, deceased at the time of his death. 

The failure to put forward this decu- 
ment when it would have proved a very 
strong defence to at least Jadik Rai's 
claims and applications is most strange, 
so also is the failure to found an alterna- 
tive claim upon ib to Jadik Rai's share in 
the property of Gopal Rai deceased, if the 
plaintiffs are found not to be the nearest 
heirs and reversioners of the deceased man. 
Ram Kinkar Rai stated that there was 
consideration for this deed of relinquish- 
ment because Jadik Rais wife had been 
put in possession of the property and was 
in possession on the date upon which he 
gave evidence. According io him the 
premium had been paid and the whole 
transaction was a perfecily bona fide one, 
This was denied by Jadik Rai, in his 
evidence and we have, therefore, the con- 
flicting statements of these two interested 


parties. No document has been produced 
which suggesis that the parties acted 
upon these two documents. If Jadik 


Rai's wife took possession of the property 
then the probabilities are that her name 
was entered in the revenue papers, yet 
no document has been adduced in cvi- 
dence to show that such mutation of names 
was ever effected in favour of the defend- 
anis wife. We have anxiously considered 
the effect of this deed of relinquishment, 
and taking everytbing into consideration 
we are. satisfied that it was not a bong 
fide admission by Jadik Rai, that the 
plaintiffs were the heirs of Gopal Rai, 
deceased. 
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It. was undoubtedly made as the result 
of a promise ofa perpetual lease which ap- 
pears to us to have been in the nature of 
a bribe. An admission: made in those cir- 
cumstances cannot be regarded as con- 
clusive against the person making it. The 
plaintifis having obtained the document 
appear to have refused to carry out their 
part of the bargain and later appear to 
have been afraid to put forward this docu- 
ment when it would have been: of the 
greatest assistance to them if it had been 
genuine. In our judgment it would be 
unsafe to rely upon the admission made 
in this document having regard to the 
circumstances in which it was made and 
the attitude of the plaintiffs themselves 
towards the document after they had ob- 
tained its execution. For these reasons, 
therefore, we cannot regard it as in any 
way substantially corroborating the case as 
now put forward by the plaintiffs. The 
plaintiff respondents also relied upon a 
plaint dated September 17, 1921, in an 
ejectment suit which plaint is marked 
Ex. 36 and is printed at p. 137 of the paper 
book. The original of this plaint is not in 
existence and its authenticity is disputed. 
The plaintiffs in the suit were Ram Kinkar 
Rai (the present plaintiff No. 1) for self 
and as guardian of Alakh Narain Rai, 
(the present plaintiff No. 2), Jadik Rai, 
defendant No. 1, Antu Rai, defendant No. 2, 
and the fathers of defendants Nos. 3 and 4. 

In that plaint the present plaintiffs are 
described as the sons of Sheo Tahal Rai, 
deceased, and the heirs of Gopal Rai, 
deceased. From the copy of the plaint it 
would appear as if some alteration had 
been made in the original. In para. 1 of 
the plaint it is first stated that plaintiffs 
Nos. 1 to 8 which include the present 
plaintiffs and defendants Nos. 1 to 4 and their 
predecessors-in-title alone are the owners and 
the zemindars of the land the ejectment 
whereof is sought, and later the plaintiffs are 
stated to be the zemindars of the land in 
question by right of inheritance. This 
suit was withdrawn for some reason or 
another and the defendants allege.that the 
plaint did not bear their thumb-impres- 
sions and that they were no parties to it. 
They admit that one Sukhdeo Ahir had been 
appointed by them to carry on the suit 
in question, but they deny that they ever 
admitted in that suit that the present 
plaintifis were the heirs of Gopal Rai, 
deceased. It must be remembered that 
in the year 1921 the defendants were liti- 
gating with the plaintifis as to whose 
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names should be substituted in the revenue 
papers for that of Gopal Rai, deceased, 
and it would be strange to find them at 
this stage admitting openly that the plaint- 
iffs were the heirs of Gopal Rai, deceased, 
and entitled to his property. From the 
evidence it is impossible to say how this 
document came into existence and as 
the copy shows that the original was tam- 
pered with it is difficult to place any re- 
liance upon it. In any event the suit was 
never fought out and no one from the de- 
fenants side deposed to any of the state- 
ments which appear upon the face of the 
plaint. In our judgment it is impossible 
to rely upon this plaint as any corrobora- 
tion of the plaintiffs’ present claim. 
Other documents relied upon by plain- 
tiffs are plaints in suits which are mark- 
ed Exs. 39, 40 and 41 and printed at pp. 139 
to 150 of the paper book. In these suits 
the present defendants Nos. 1, 2 and 4 
claimed possession of certain property. 
Each claimed a fifth share of the prop- 
erty concerned, that is, the share to 
which their respective fathers were en- 
titled. In the property, the subject-matter 
of the suits, Ram Charittar Rai, the 
father of Gopal Rei, deceased, also had 
a share which devolved upon Gopal Rai 
upon his death. The defendants now 
claim to be entitled to the property of 
Gopal Rai, deceased, yet in these suits 
they made no claim to the fifth share of 
the property in question which had de- 
volved upon Gopal Rai. This omission 
to claim a share of the property which 
devolved upon Gopal Rai is now urged as 
an admission atthat time by the defend- 
ants that they had no claim to succeed 
Gopal Rai, deceased. These plaints were 
filed in the latter part of the year 1922, 
and from the evidence and other docu- 
ments it is clear that at this time the 
parties were litigating in the Revenue 
Courts, each claiming that their names 
should be substituted for the name of 
Gopal Rai deceased. As we have stated 
this litigation was carried up to the Com- 
missioner’s Court where a decision was 
obtained in favour of the present defen- 
dants, so therefore it cannot be alleged 
that an omission to claim a share in this 
comparativelye small property which had 
devolved on Gopal Rai was an admission 
that they had no right whatsoever to suc- 
ceed Gopal Rai upon his death. The 
defendants in thesc suits might, well have 
wished to avoid litigating this somewhat 
complicated and difficult question in pros 
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ceedings which involved claims of no great 


value. Im our judgment, the fact that 
litigation’ concerning the succession to 


Gopal Rai, deceased, was carried on con- . 


tinuously for a considerable period after 
the dates in which these plaints were 
filed shows that any omission to claim 
Gopal Rai’s share in these suits cannot 
be regarded as an admission that the 
defendants were not entitled to succeed to 
the latter. 

In our judgment the verbal evidence ad- 
duced by the plaintiffs is not corroborated 
by any of the documents adduced by 
them, and upon this evidenee we are 
far from satisfied that it bas been proved 
that the plaintiffs were the nearest heirs 
of Gopal Rai, deceased. The matter, how- 
ever, does not rest there because in our 
judgment certain documents tendered in 
evidence on behalf of the defendants 
established affirmatively that the plaintifis 
were not the nearest heirs of Gopal Rai, 
deceased, but on the contrary were mem- 
bers of an entirely different branch of 
the family and only’ very distantly re- 
lated to the deceased man. These docu- 
ments on the other hand do in our view 
show that the defendants were far more 
closely related to the deceased and were 
at the time of his death his nearest heirs. 
The most important document tendered 
by the defendants was a copy of a decree 
dated August 8, 1934, whichis printed at 
p. 67 of the paper book. This is a decree 
which was passed in the Court of Maulvi 
Muhammad Zahur, Sadr-us-Sadur and 
Mufti of the Civil Court of the Disrict of 
Ghazipur. The plaintiffs in the suit were 
Nanku Rai, Jeo Nath Rai, Tulsi Rai and 
Ablakh Rai, and the defendants were 
Jhakri Rai, Aklu Rai, Domran Rai and 
Sohran Rai. The claim was for the pos- 
session of a ehare in the third patti 
Jai Narayan Rai, situate in Muaza Jeopur 
Majariya, Pargana Zamaniea, bearing a 
revenue of Rs, 215-9-1. This decree sets 
out the history of the property in question 
and states the relationship existing be- 
tween a number of persons which is most 
valuable for. the decision of the present 
case. It must here be pointed out that 
according to the defendants’ pedigree the 
plaintifis in the suit were descendants of 
one Gajraj Rai who was the son of Sugriva 
Rai and grandson of Jeo Narain Rai. 
The defendants were of the branch of 
Uit Rai who was the elder brother of 
Gajraj Rai. From the terms of ihe decree it 
will be seen that the dispute concerned the 
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property of Sugriva Rai, each of the bran- 
ches representing his two sons being par- 
ties to the dispute. 

Amongst the defendants is Jhakri Rai 
who eccording to both pedigrees was the 
son of Nihal Rai and the grardson of 
Bisraon Rai. According to the plaintiffs’ 
pedigree, Bisraon Rai had another son 
Gendu Rai from whom the plaintiffs claim- 
ed descent, and if this were so, it is some- 
what odd that neither Gendu Rai nor 
any of his direct descendants appear 
amongst the defendants in this suit of 
1834. This does not in itself establish 
that Bisraon Rai had only one son Nihal 
Rai whose branch is represented in the suit 
by Jhakri Rai because it may be that Jhakri 
Rai was representing not only himself and 
his descendants but also the descendants 
of Gendu Rai. It is, however, somewhat 
significant that none of Gendu Rai’s branch 
appears in this case. 

From the statement of facts set out in 
the decree it appears that Sugriva Rai had 
an elder brother Jagrup Rai and both of 
them were the sons of Jeo Narain Rai. Fur- 
ther Sugriva Rai, had two sons, one Jit 
Raiand the second Gajrai Rai. It will be 
further seen from this statement of facts 
that Jit Rai had two sons Hicha Rai and 
Bisraon Rai and it is stated that at the date 
of this suit Bisraon Rai was dead. It is 
stated that Jagrup Rai received not only 
ahalf share of his father’s property but 
also an additional ten per cent. as Jethanst 
right and that the revenue borne by his 
share was Rs. 585-31. His brother Sug- 
riva Rai took the remainder of the pro- 
perty which bore a revenue of Rs. 479-9-3. 

This suit was eventually compromised 
eand under the terms of the compromise the 
plaintiffs received a fourth share of Sugriva 
Rai's property which would bear a revenue 
of Rs. 119 odd, thus leaving the defendants 
in the suit property bearing a revenue of 
Rs. 359 odd. As we have stated the plaint- 
iffs were the descendants of Gajraj Rai, 
whilst the defendants were the descendants 
of Jit Rai, and asaresult of this compro- 
mise the descendants of Gajraj Rai received 
a fourth share of Sugriva Rais property 
which would bear a revenue of Rs. 119 odd, , 
whereas Jit Rai's branchkept the remain- 
ing three-fourths of the property which 
would bear arevenue of Rs. 359 odd. At p. 186 
of the paper book is printed a paitidari state- 
ment of Mauza Jeopur for the year 1841 
and from this statement the names of the 
co-sharers in the third patti Jeo Narayan 
Rai can be ascertained. Thelast ten nameg 
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-10tel revenue cf£the property hed by the 
two sons of Jeo Narain Rei. The first co 
` sharer's name is Jhakri Rai whsis shown 
„as holding proper.y bearing a revenue of 
Re. 1620dd. Jnakri Rai was undoubtedly 
“the son of Nihel Rai end the grandson of 
' Bisraon Rai, and if tle defendants’ pedi- 
- gree be true, took the whole of Bisrcon Rai's 
chare. On the other hand if the plaintiffs’ 


` pedigree be taue, Bisracn Rai’s property 


-was divided between Gendu Rai and Nihal 


-Rai and, therefore, Jhakri Rai could at most 


only take his father’s share, viz, half of 
the property, or if Jethansit right applied, 
slightly less than half. 

Bisraon Rai was cne of tLe two sons of 
Jit tai, the other being Hicha Rai. Jit 
Rai's brench by the terms of the ccmpro- 
‘mise obtaired a three-quarters share of 
bugriva Rais property and this three-quar- 
ters chare would bear a revenue of Rs. 359 
‘odd. Hicha Rai, the eldest son of Jit Rai, 
wwou'd be entitled to one-half of his father's 
‘property, plus 10 per cent. as Jethansi right 
and upon this calculation Hicha Reis share 
would beara revenue cf Rs. 197 odd; le.v- 
ing Bisracn Rai with property bearinga 
revenue of Rs. 162 cdd. 

According to the puttidari statement for 
1841 to which w> have referred, Jhokri 
Rai is shown as holding property paying 
that precise sum as revenue. From this 
statement it is clear that Jhakri Rai had in 
his name the whole of the share of Sug- 
viva Rais property which came to Bisraon 
R.i. Had Bisracn Rei had two sons Gendu 
Rai and Nihal Rai, each would have a share 
in the property and Jhekri Rai could not 
possibly have hadihe precise share whick 
his grandfatLer Bisraon Rai had. His share 
would have borne arevenue of Rs. 81 odd 
or a scmewkat lesser sum. That Jhakri Rai 
appears in this pattidari statement as hold- 
‘jug properly bearing the precise revenue 
which the property of his grandfather 
Bisraon Rai bore is strong corroboration of 
the defendants’ allegaticn that Bisraon Rai 
only Lad one son Ninal Rai from which the 
pleintifis are descended and that Gendu 
Rai, fcm which ile defendants are des- 
eended wes neta broiler of Nihal Rai but 
belcugcd tos me viLer branch of tle fi mi- 

Ve 
"The matter, howcver, dces not rest tLere 
because in lis pattidari statement the 
neme of Bechu Rai appears as holding pro- 
perty bearing revenue of Rs. 146 odd. Ac- 
‘cording to beth pedigrees Bechu Rai was the 


ANTE RAL v. RAM KiNKAR RAT (ALL) oa 
-in this statement hold property bearing a 
-total revenue of Rs. 1,034 which wes the 
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son of Gendu Rai and Bechu Ri could not 
possibly h ve held this pru.perlytif Gendu 
R.iand Nihal Rai were brothers and sons 
of Bisraon Rai. According to this statement 
Jhakri Rai and Bechu Rai between them 
hold property bearing a revenue of over 
ks. 30) end this they could not have done 
if they were both the sons of Bisraon Rai 
because the latter only held property begr- 
ing arevenue of Rs. 162 odd which is shown 
opposite the name of Jhakri Rai. The fact 
thet Bechu Rai holds property paying a 
revenue of Rs. 146 odd strongly suggests that 
he was not aso of Bisraon Rai. 

According to the defendants’ pedigree, 
Jagrup Rai who is referred to in the decree 
of August 8, 1934, had one son Pahalwan Rai, 
who had four sons 6ne of whom was Dam- 
mal Rai. According to the defendants Gendu 
Rai was the son of Dammal Rai and this | 
allegation, as will be seen, is slrongiy cor- 
roborated by the entries in the pattidart 
Satement p:cviously referred to. From 
‘the decrec of August 8, 1831, it will be seen 
that Jogrup Rais shave of pr perty bore 
‘a Government revenue of Rs. 585 odd and 
this property, ace rding tothe defendants’ 
pedigree, devolved entirely upon Pahalwen 
Rai and in due course upon his fours ns. 
If the properly wes divided between the 
four sons equally each obtained property 
bearing arevenue of Rs. 145 odd which is 
precisely the revenue shown to be paid by 
Bechu Rai, who wes a grandson of Dammal 
Rai, and who took the whole of Lis share. 
This -sirongly suggests that Gendu Rai, 
Bechu Rai’s father, wes in Jagrup R.i's 
branch of the family and not in Sugriva 
Rai’s branch of the family. 

Further, the terms of the decree of 
August 8, read with the patiidari statement 
for 1841 establishes a number of other facis 
which go toprove the correctness of the 
defendants’ pedigree. In the paicidari slate- 
ment Aklu Rai is shown as helding pro- 
perty bearing a revenue of Rs. 197 odd and 
that was, as we have previously stated, the 
share of Hicha Rai, his father, and the 
eldest son of Jit Rai. The shares of Aklu 
Rai and Jhakri Rai togéther bear a revenue 
‘of Re. 359 odd which totally exhausts the 
share which deyo:v.d upon Jit Rai. In the 
pattidari statepint Nanku Rai and Tulsi 
Ri between them are s.cwn cs holding land 
bearing arevenue of Rs. 119 whicuwas the 
reyenue borne by the sLare given to the 
plaintifs in the suit of ‘August 8, 1834, 
Nenku Raiand Tulsi Rai were the actual 
plaintiffs in that suit and between them they 
account fer the whole share given to the 
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branch of Gajraj Rai in the suit. This, 
it will be seen that the share of Tulsi Rai 
and Nenku Rai together with the share of 
Jhakri Rai and Aklu Rai czmpletely ac- 
counts for the whole of the property held by 
Sugriva Rai and that, therefore, Bechu Rai 
and before him Gendu Rai could not pos- 
sibly have belonged to this branch of the 
family. In the pattedari statement Padarath 
Rai is shown as holding property bearing a 
reyenue of Rs. 146 odd which is the same 
revenue as that borne by the property held 
by Bechu Rai. According to the defend- 
ants’ pedigree Padarath Raiis a represen- 
tative of the eldest brother cf Dammal Rai. 
Consequently his sole descendan’s would 
have held the game amount of the proper:y 
as that held by the sole descend:nts of 
Dammal Rai, viz. Bechu Rai. 

Tw. other persons appear in this patti- 
dari statement, viz, Bhirgu Rai and 
Bhuabsl Rai, who together hold property 
bearing a revenue of Rs. 146 od:!, th ut is the 
same revenue as borne by tke properiics 
held by Bechu Rai end Padarath Rai. 
From the defendants’ pedigree it would ap- 
pear that Bhirgu Rai and Bhuabsl R: 
were the descendants of Manorath Rai who 
was a brotler of Dammal Rai and one of the 
four grandsons of Jagrup Rai. This appears 
to be so because the propery they hold 
bears the same revenue as that borne by 
Bechu Rai and Padarath Rai who are the 
descendants of Manorath Rais brothers. 
The last two names in the pattidari state- 
ment ara Nirkhan Rai and Sheodhan Rai 
and they belween them also hold property 
bearing a revenue of Rs. 146 odd. Accord- 
ing tothe defendants’ pedigree these per- 
sons are descendants of Kanhaiya Rai, the 
fourch grandson of Jagrup Rai anda bro- 
tier of Manorath and Dammal Rai. The 
property which they hold, bearing as 
it does the same revenue as the proper- 
ties held by Bechu Rai and the descendants 
of the other brothers, suggests strongly that 
the defendants’ pedigree is true. The total 
revenue borne by the property held by 
Bechu Rai, Padarath Rai, Birghu Rai, 
Bhuabal Rai, Nirkhan Raj and Sheodhan 
Rai amounts to Rs. 585 odd which, accord- 
ing to the decree of August 8, 1834, was the 
total revenue borne by the property which 
devolved on Jagrup Rai. This strongly 
suggests that Bechu Rai belonged to the 
branch of Jagrup Rai and nos to the 
branch of Sugriya Rai and that, therefore, 
his father Gendu Rai could not pos: 
Bibly Have béen the son of Bistaon Rai 
and th: brother of Nihal. Rai as sug- 
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gested by the plaintiffs. This decree 
together with the pattidart statement 


clearly establishes, in our judgment, tlat 
the plaintiffs’ pedigree is not true, but 
that the defendants’ pedigiee is accnrale 
and, therefore, thet the defendanis are 
more closely related to Gopal Rai and are 
his nearest Leirs and entitled to succeed 
to his property. 

The defendants also tendered in evi- 
dence a plaint in a preemption suit Ne. 414 
of 1892 which is printed at p. 81 of the 
paper book. The plaintiffs in this case 
were the descendanis of Nihal Rai end 
Jhakri Raiand attached to the plaint is 
a pedigree showing Jit Rai as a common 
ancestor and the descendants of his two 
sons Hich» Rai and Bisraon Rei. In this 
pedigree Bisraon Rai is shown as having 
only one son Nihal Rei and this, te some 
extent, supporls the defendants’ pedigree. 
However, in that pariisulur case the branch 
of Gendu. Rei was not coacerned in the 
litigation and, therefore, it was not neces- 
sary to show whether or not Bisraon Rai 
had two sons even if in fact he did hive 
a second son Gendu Rai. Another plaints 
was tendered by the defendants tiz, á 
plaint in. a suit in the Court of the Munsif 
cf Ghazipur which is printed at p. 67 of 
the paper book. In this case one of the 
plaintifs wos the father of the present 
plaintifis end again there is a pedigree 
attached to the plaint showing the descen- 
danis of Jit Rai. In this pedigree also 
Bisracn Rai is shown as having only one 
son Nihal Rai and there is no reference 
to Gendu Rai anywhere in the pedigree. 
This to some extent supports the defendants’ 
case, but again it must be pointed out 
ihat for the purposes of that suit it was 
unnecessary to show that Bisraon had a 
son other than Nihal Rai even if that were 
a fact. However, the absence of Gendi 
Rai and Lis descendant from these two 
pedigrees certainly does not help the plain- 
tiff’s case even ifit is not of any material 
assistance to the defendants. 

The plaintiffs have also contended in 
this appeal that the defendants are es- 
topped from alleging that they sre the 
nearest heirs of Gop-l Rai deceased. It 
is urged that an order of the Sub ordinate 
Judge of Ghazipur dated December 9, 
1919, had once rnd for all determined that 
the heis of Gopal Rai deceased are the 
plaintifs. That was cn order passed inter 
partes and it is claimed that, therefore, 
the defendants ere barred from further 
agitating ihe matter It appears thet 
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Gopal Rai was a party in a suit Nc. 100 
of 1917 which was decided against him 
and he appealed and becaine appellant in 
Appeal No. 2 of 1918. During the pendency 
of the appeal Gopal Rai died and applica- 
tion was made by a number of persons 
to be substituted as appellants in his 
place. Sheo Tahal Rai, the father of the 
plaintiffs, and the defendants made such 
an application and the matter was decided 
eventually by the learned Subordinate 
Judge of Ghazipur who held upon the 
evidence which had been adduced before 
him that Sheo Tahal Rai, the father of 
the present plaintiffs, was the nearest heir 
and ordered that his name be brought on 
the record in place of Gopal Rai deceased. 
This was a summary proceeding, but it has 
been urged before us that the decision of 
the learned Subordinate Judge concludes 
the matter and the question as to who is 
entitled to succeed Gopal Rai deceased is 
now res judicata. 

It isto be observed that Counsel in the 
lower Court never claimed that this order 
operated by way of res judicata but merely 
urged that it had some evidentiary value 
in support of the plaintiffs’ case. However, 
it is urged before us that this order does 
operate as a complete bar and wholly 
estops the defendants from setting up 
their present contention that they are in 
fact and in law the persons entitled to 
succeed to Gopal Rai. Counsel for the 
appellanis relies upon the case of Haj 
Bahadur y. Narayan Prasad (1). In that 
case a Bench of this Court decided that 
where a party died during the pendency 
of a suit and the cause of action sur- 
vived, the Court was entitled to decide 
the question of the legal representative of 
the deceased without referring the parties 
to a separate suit and the decision was 
binding on the parties and would operate 
as resjudicata. In that case reference is 
made to an earlier case of this Court, viz., 
Parsotam Rao v. Janki Bai (2), in which 
a. contrary view is taken. The report, 
however, of this case does not Clearly set 
out the facis, but tke Court’ does appear 
to have held that a decision in a summary 
proceeding that certain persons are entitled 
to be substituted as personal represen- 
tatives of a deceased party io a suit is 
not a final determination of the matter 
and does not constitute a bar on the 
ground of res judicata. It will, therefore, 

(1) 24 A LJ 546; 94 Ind, Cas, 157, AI R 1926 All. 
439;48 A 422. . ‘ 

(2) 28 A 109; A W N 1905, 208. 
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be seen that the decisions of this Court upon 
the question are conflicting. . car 
However, in Samsarivsa Sarvdthi Pale- 
khan v. M. K. Pathumma, 20 Ind Cas 930 
(3) a Bench of the Madras High Court 
held that the question whether a person 
should be admitted as the legal repre- 
sentative of a deceased plaintiff to con- 
tinue a suit cannot be regarded as one 
of the questions arising for the decision 
of the suit itself. That Bench expressly 
held that an order such as the order 
relied upon in this present case does not 
operate. as a bar and does not amount to 
res judicata. A similar view has also been 
taken by the Judicial Commissioner's 
Court, Nagpur, in Laxmi v. Ganpai (4). 
In that case Kotval, A. J. C., held that 
an order rejecting an application to be 
brought on the record as the legal re- 
presentative of a deceased appelant- is 
not a decree and doesnot constitute res 
judicata. 
The same view has also been taken by 
a Bench of the Lahore High Court in 
Chiragdin v. Dilawar Khan (5). In that. 
case it is expressiy laid down that where 
in a proceeding under O. XXII, r. 5, a 
person is or is not held to be the legal 
representative of a deceased party, thé 
same question can be re-agitated in a 
separate suit, and is not barred- by the 
rale of res judicata. From the above it 
will be seen that there is a preponder- 
ance of authority against the plaintiff's 
contention. The order of the learned Bes- 
sions Judge substituting Sheo Tahal Singh, 
the father of the present plaintiffs, in place 
of Gopal Rai was an order passed under 
O. XXU, r. 5, Civil Procedure Code, 
and it was passed in the course of a 
suit which did not concern the property 
in dispute in this case. In our judgment 
such an order cannot possibly be held to 
debar the present defendants from alleging 
that they as tke nearest heirs of Gopal 
Rai are entitled to succeed to his property. 
The issue involved in the present case is 
a very different issue from that involved 
in the summary inquiry into the question 
as to who should be substituted for Gopal 
Rai as appellent in the appeal during the 
pendency of which he died. The facts 
of the Allahal&d case of Raj Bahadur v. 
Narayan Prasad (1), cited above which 
appears io favour the present plaintiff- 
in 20 Ind. Cas. 950. j 
. (4) A I R 1921 Nag. 23; 62 Ind. Cas. 303, 17 NLR 
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respondents’ view are very different from 
the facis cf the present case. However, 
if ib wag intended to lay dowa in Raj 
Bahadur v. Narayan Prasad (1), cited 
above that a decision in a summary in- 
quiry under O. XXII, r. 5, Civil Pro- 
cedure Code, for ever barred any one 
again claiming property as the heir of the 
deceased party in the suit, then we res- 
pectfully dissent from it. In our judg- 
ment the view expressed in the earlier 
Allahabad case, viz. Parsotam Rao v. 
Janki Bu (2), previously cited is to be 
preferred to the later case. The view that 
an order passed under 0. XXII, r. 5, 
Civil Procedure Code, does not operate as 
ves judicata is supported by abundant 
authority in other High Couris and that 
being so we hold that the order passed 
_in this case by the learned Subordinate 
Judge of Ghazipur, in appeal No. 2 of 
1918, which is printed at p. 119 of the 
paper book, does not operate as a bar to the 
present contention of the defendants. 
- For the reasons which we have given 
above, we are satisfied that Gendu Rai 
was not a brother of Nihal Rai, and, 
therefore, that the plaintiffs were not re- 
lated to Gopal Rai in the manner sug- 
gested by them. Further we are satisfied 
that Gendu Rai, the ancestor of Gopal 
Rai, deceased, belonged to an entirely 
different branch of the family’ which in- 
cluded the present appellants. In our judg- 
ment the learned Subordinate Judge was 
not justified in coming to the conclusion 
to which he did and that being so his 
decision cannot stand. In our judgment 
the defendants have established their right 
to this property, and that being so, the 
plaintiffs have no claim whatsoever to it 
and their claim should have been dismissed. 
In the result, therefore, we allow this 
appeal and set aside the decree of the 
learned | Subordinate Judge and dismiss 
the plaintiffs’ claim. The appellants will 
have the costs of this appeal and’ their 
costs in the Court below. 
N. Appeal allowed. 


BOMBAY HIGH COURT 
Second Civil Appeal No. 323 of 1932 
October 3, 1935 
aa BROOMFIELD, J.e 
SHAMBHUPRASAD UMIASHANKAR AND 
ANOTHER—PLAINTIFFS—APPELLANTS 
£ VETSUS 
LALBHAI BIKHABHAI SHAH AND 
OTHERS—DEFENDANTS—RESPONDENTS 
Easements Act (V of 1882), ss.33, 35, 40—In- 





SHAMBHUPRASAD V. LALBHAT 


(BOM. 293 


junction—EHasement by prescription of pankh— 
Servient owner cutting it—Suit for injunction— 
Held, dominant owner not entitled to injunction but 
nominal damages —Measure of diamages—Easement, 
if extinguished under s. 40. 

Where the plaintiff enjoyed an easement in respect 
of his pankh (weather-board) projecting from the 
side wall ofthe plaintiffs’ house over defendants’ 
land for more than 20 years, and the defendant cut 
the pankh and raised his house, and the plaintitf 
claimed injunction : 

Held, that although the damage caused was sub- 
stantial asto give the plaintiffa right of suitunder 
s. 33, Easements Act, the injury caused was not 
serious, The plaintifi was entitled to nominal 
damages and not for injunction. Chhaganlal Fulchand 
v. Hemchand (1), Shrinivas v. Balvant (2), Mulla 
Bhana v. Sundar Dana (8) and Dahyabhai v, 
Hiralal (4), relied on: 

Heid, also, that the measure of damages strictly 
spsaking would be the difference between the value 
of the plaintiffs’ house with this easement and its 
value without it, but considering that the differ- 
ence would not be considerable, the damages to be 
awarded would be in a sensa nominal but not 
contemptuous. 

. Hetd, further, that the easement in respect of the 
pankh was not extinguished under s, 42, , 

S. C. A. from the decision of the Acting 
District Judge, Ahmedabad, in Appeal 
No. 253 of 1930. 

Messrs. G. N. Thakor and V. N. Chhatra- 
pati, for the Appellant. 

Mr. P. A. Daruva, for the Respondents, 


Judgment.—The parties in this case 
are the owners of adjoining houses in 
Ahmedabad. The defendants-respondents 
raised the height of their house and in 
so doing cut of a pankh or weather-board 
projecting from the side wall of the plaint- 
iffs’ house over defendants’ land. It appears 
ihat this was mostly done after the suit 
was filed. The plaintiffs sought an injunc- 
tion against the cutting of the pankh and 
for the restoration of what had been cut. 
They also alleged that the defendants had 
fnade certain encroachments on their wall 
and prayed for the removal of these. The 
trial Court found that there had been a 
slight encroachment on the first floor and 
ordered its removal, but it dismissed the 
suit otherwise. The parties were ordered to 
bear their own costs. In appeal the Assist- 
ant Judge dismissed the appeal wilh costs. 

In this second appeal learned Counsel 
for the appellants-plaintifis contends that 
his clients were entitled to relief either by 
mandatory injunction or at any rate by 
damages in respect of the cutting of the 
pankh and that they should have, been 
given their costs also in that connection. It 
is further contended that the Courts ought 
to have found that there was an encroach- 
ment on the ground floor as well as on 
the firs’ floor. As tothis last point both 
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the lower: Courts have found as a fact 
that there is no encroachment on the 
ground floor, and I do not consider that 
ny substantial point of lew arises. 

Bat I think the lower Courts are clearly 
wrong in holding that the plaintiffs are 
entitled to no relief whatever in respect of 
the pankh. It is now settled law that a 
projection of this kind is an easement and 
nót a trespass or occupation of property 
giving tise to any rights to the properiy 
covered by the projection by adverse pos- 
session. The authorities on that point are, 
Chhaganlal Fulchand v. Hemchand (1), 
Shrinivas v. Balvant (2) and Mulla Bhana 
vy. Sundar Dana :3), and a recent judg- 
ment of Barlee, J.in Dahyabhai v. Hira- 
lal (4). The right being a right by way 
of easement, it has to be acquired like 
any other easement by grant or prescrip- 
tion. In this case it has admittedly been 
acquired by prescription, and therefore 
under s. 15, Easements Act, the right is 
absolute. The plaintifis have a right of 
suit on the disturbance of their easement 
and are entitled to relief either by way of 
damages or injunction: Sections 33 and 
35, Easements Act V of 1882. There isa 
proviso to s. 33 that the disturbance of 
the easement must have aciually caused 
substantial damage to the plaintiff. But 
Expln, 1 to the section says that-the do- 
ing of any act likely to injure the plaint- 
iff by affecting the evidence of the ease- 
ment is substantial dsmage within tle 
mening. cf the section. As the defendanis 
have actually cut away the plaintiffs’ pankh, 
it is a clear case of an acl affecting the 
evidence of the easement. In spite of 
what appears to be the plaintiffs’ manifest 
legal right, end in spile of tke fact that 
the defendanis proceeded to cut the pankh- 
after the suit was filed, it has been held by 
the lower Courts that the plaintiffs are 
entitled to no relief whatever and they 
have even been deprived of their costs. 
This seems to me to be both unreasonable 
and contrary to the law. 


The trial Judge thought that an injune- 
tion was unnecessary because pecuniary 
compensation would suffice. But he did 
not award any pecuniary compensation. 
The Assistant Judge thought that the 
plaintiffs had no grievance at all. He 


(1) 34 Bom. LR 395; 138 Ind. Cas 458; A IR 
1932 Bem. 224; Ind. Rul. (1932) Bom. 396. 
(2) 15 Bem. LR 583; 20 Ind. Cas, 162; 37 B 4513, 
(3) 15 Bem L R 878; 21 Ind. Cas. 352; 38 11. 
(4) 37 Pem. L R 939; 1€0 Ind, Cas, 62; AIR 1936 
Bom, 3; 8 R B 241. ° 
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says in this connection: z < 

“The column of air space below and above this 
{tha pankh) belonged to the defendants, Now, ‘if 
defendants build over it and in doing 89 cemple- 
tély protect the plaintifi's wall then he can have 
no grievance, The very justification fur the pankh 
was the protection of this wall, and if that is 
given by the defendants’ wall the plaintiff can 
have no grievance whatever. Whatever relief he 
could have got hefore the pankhk was actually cut, 
he cannot have any grievance after it is cut and 
the defendants build their wall right through and 
protect plaintiffs’ side wall.” 

This may he a good argument es long 
as the defendants’ wall is there. But the 
defendants may not always have a wall 
in that place, and in the meantime the 
plaintiffs’ right has been forcibly put an end 
toand the evidence of it destroyed. The’ 
learned Advocate for the respondents sug- 
gested ihat the easement might be taken 
to have been extinguished when the defend- 
anis raised their building and cut cff the 
pankh. The Easements Act states in what 
circumstances an easement may be extin-. 
guished. The only section which cen be 
pointed to es having any relevancy is 
s. 42 which says that an, easement is ex- 
tinguished when it becomes incapable of 
being at any time and under any eir 
cumstances beneficial to the dominant 
cwner. That, section is very cautiously: 
worded, and for the rerson I have already 
given, viz, that ‘he defendants’ building 
may not always he there, it is impcessible 
to sey that the easement is incapable of 
being beneficial to the plaintiffs at any tire. 
end under any circumstances. Jf any: 
authority be needed as to the plaintiffs’ 
right to relief for the disturbances. of 
their easement it will be found in Nasar- 
bhai Almedbhai v. Badrudin (5). 

The question then is what relief should 
be awarded to them. If they were to be 
given relief by mandatory injunction. it 
world only mean that the defendants would 
be required to make a slit in the wall of 
their house and to insert the plaintiffs’ 
pankh. This wculd doubtless be extremely. 
inconvenient to the defendants end would 
hardly be of any material benefit to tke 
plaintiffs. I agree with the trial Court that 
damages will suffice. Although, as I have 
said, the damage is substantial so, as to 
give a right of suit under s. 33, it can 
hardly be said thatit is very serious. The 
measure of dange strictly speaking would 
be the difference between the valué of the: 
plaintiffs’ house with this easement and 
its value without it, and I doubt very 
much if the difference would at all be con- 
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siderable., In my opinion the damages to 
be awarded should be in a sense nominal. 
At. the same time they should not be con- 
temptuous, because the plaintiffs were 
perfectly entitled to bring this suit in view 
of the unjustifiable conduct of the defend- 
ants jn cutling the pankh without leave 
obtained. I think further that the plaint- 
iffs are entitled to get their costs so far as 
the suit related to the pankhk. I allow 
the plaintiffs Rs. 50 by way of damages 
and I direct that they get half their costs 
throughout from the defendants who will 
pay their own. 
D. Appeal allowed. 
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PRIVY COUNCIL 
Appeal from the Supreme Court of 
Oanada 
| April 28, 1936 
Lorp CHANOELLOR ‘VISCOUNT 
Haris 14M), Lorp THANKERTON, LORD 
Mavenam, SIR GEORGE Lewnpgs AND 
Sir SIDNEY Rowzarr 
IMPERIAL BANK or CANADA— 
APPELLANT 
VETSUS 
MARY VICTORIA BEGLEY— 
RESPONDENT 
Power of attorney—Agency—Power of atlorney 
used for purposes of agent—Effect—Estoppel by 
silence and delay~ Banker and customer—Transfer 
by. holder of power of attorney of money to his 
own account—Whether makes him constructive 
| iruste —Ratif cation, escertials of. i 
The respondent had a deposit account with the 
appellant Bank She desired that M, a friend of 
hers and her husband's should attend to the in- 
vestment of her money and executed a power of 
Attorney in his favour with the sole object of 
makiag arrangements for investment at a higher 
rate, A printed form supplied by the Bank icf 
very wile terms was used. She had at that time 
(June 24, 1929) $13,081 credited to her account. M 
had also an account in the Bank which had 
generally showeda debit balance which on the 
date of the execution of the power of attorney 
exceeded $8,090. On June 29, 1329, purporting to act 


under the power, M transferred from the respon- 


dent's account to his own $8,500, and thus pur- 
ported to discharge his debt to the Bank. The 
Assistant Manager of the Bank took from M a pro- 
note payable to the respondent with interest. But the 
Bank did not communicate with the respondent. 
In 1931, she took a pro-note from A for the sum 
transferred an: in 1932 demanded payment from 
‘the Bank. On the Bank's refusal she sued for the 
money: i 

Heid, (i) that M, when he signed the cheque in 
his own favour on the authority of the power of 
attorney, apart from any liability at common law, 
became a constructive trustee of the sum of $8,500. 
Burdick v Garrick (1), Gray v. Johnston (2) and John 
v. Dodwell (3), referred to. i | 
. ` Gi) that the appellants who for their own benefit 


IMPERIAL BANK V. MARY VICTORIA BEGLEY (P. O.Y} 


claim for $8,500. ‘The 
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concurred in the transaction withouf. any inquiry 
became subject. to a fiduciary obligation similar- 
to that by which M was bound. Bridgman v Gili 
(4), Coleman v Bucks & Oxon Union Bank (5) and 
British America Elevator Co, v. Bank of British North 
America (6), referred to. . 

(itt) that estoppel could not be pleaded in defence 
as any delay or silence of the respondent had not. 
prejudiced the Bank. Greenwood v. Marting Bank. 
(T), referred to. 

(iv) that there was no question of ratification as M 
did not act or purport to sct as agent of the respon~ 
dent, in transferring the money; 

(v) that in the circumstances the respondent was 
not put to her election to sue either M or the 
appellants: she could sue both or either, subject 
of course to this that she could not recover more 
tnan the total sum due to her, She could indeed 
have released M and yet have pursued her remedies 
against the appellants, for there was no question 
either of joint liability or of the liability of prin- 
cipal and surety. 

The first essential to the doctrine of ratification, 
with its necessary consequence of relating back, ig 
that the agent shall not be acting for himself, but 
shall he intending to bind a named or ascertain- 
able principal. ~ , 

Mr. W. N. Tilley, K. C, for the Appel- 
lant, . 

Messrs. D. N. Pritt K.O. and H. J. Nolan, 
K. C. (Canadian Bar), for the Respondents, 

Lord Maugham.—This is an appeal by 
special leave from a judgment of the Sup- 
reme Qourt of Canada, dated December 21, 
1934, reversing a judgment of the Appellate 
Division of the Supreme Court of Alberta 
dated March 24, 1934, which allowed an 
appeal from the judgment of Mr. Justice 
Boyle, the trial Judge. It may be mention- 
ed here that there was a jury at the trial 
until the close of the evidence ; but Coun- 
sel for both parties agreed that the jury 


should be dispensed with and the decision of 


the case was left tothe trial Judge who 
gave judgment in favour of the respon- 
dent for the full amount of her claim, 
viz., for $13,356 with costs. The judg- 
ment was reversed andthe action was dis- 
missed by the Appellate Division 
(McGillivray, J. A. dissenting), The Sup- 
reme Court of Canada restored the judg- 
ment of the trial Judge in respect of the 
reasons for the 
judgment were delivered by Duff, C.J. 
Crockett, Hughes and Maclean, JJ. con- 
curring ; but there wasa dissenting judg- 
ment by Cannon, J. The present appeal 
is concerned only with the claim far 
$8,500 with interest from June 29, 1929, 
and it will be unneccssary to deal with 
anything but that claim. 

The respondent is the widcuw of Robert 
Wilson Begley, a farmer who died on 
December 26, 1923, leaving a will under 
which she was sole executrix and sole 
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beneficiary. She wasin no sense a busi- 
ness woman and instead of taking oub pro- 
bate she gave a power of attorney to one, 
J. W. McElroy, also a farmer, who had 
been a neighbour and close friend’ of the 
respondent and her husband for many 
years. He was granted administration of 
the estate with the will annexed, and on 
June 27, 1929, having completed the ad- 
ministration of the estate, he was discharg- 
ed. The respondent had had for a 
considerable time a small saving account 
with the appellants, the Imperial Bank of 
Canada, attheir Calgary branch, and on 
the completion of the administration of the 
estate the proceeds of the estate were de- 
posited to the respondent's credit in ihe 
said account. They amounted to the sum of 
$13,006. The total sum to her credit in 
the said account amounted after such 
deposit to the sum of $13,081. McElroy 
had had for a considerable time an account 
jn the same branch of the Bank which 
had generally showed a debit balance ; 
and at this period his debit balance ex- 
ceeded $8,000. The Bank for some years 
had been pressing him for payment. They 
held security by way of mortgage on 
McElroy’s land, but shortly before ihe 
events to be stated this mortgage was 
postponed to enable McElroy to mortgage 
the same lands tio- raise money for the 
purpose - of discharging a part of his indeb 
tedness to the appellants which had amount“ 
ed in December, 1929, to $18,690. The ap- 
pellants were apparently not satisfied with 
their security, and the assistant general 
‘manager at Torontocontinued to urge Mr. 
Weaver, the local manager of the Bank at 
“Calgary, toobtain payment from McElroy 
of his debt. In April, 1929, Weaver learn- 
ed.that a sale which had been in prospect 
-of one of McElroy’s farms to cne Herron 
-from the proceeds of which McElroy 
had promised to. discharge his 
_ debt to the Bank, might fall through; 

at that time McElroy is said to have 
stated to Weaver that, if. the sale did fall 
through, he could borrow from the respondent 
a sufficient sum to pay his debt. The respcn- 
dent at this time was in the United States 
and on June 7, 1929, McElroy appears to 
-,have told Weaver that the respondent had 
“not yet returned from the States and that 
he would make arrangements with her 
when she came back. The respondent 
_ returned to Caigary on June 19, 1929. She 
desired that McElroy should attend tothe 
investment of her money, and on June 24, 
‘phe executed a power of attorney 
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. 
in his favour, using for the, purpose a 
printed form in very wide terms supplied 
by the appellants. This power of torney 
which in fact bears date June 28, 1929, 
was executed at the office of Mr. Moyer, a 
solicitor who had acted for some years for 
McElroy, and had acted as solicitor in the 
administration of Robert Wilson Begley's 
estate. The respondent visited the Bank 
on June 21, with McElroy and Mover and 
had a short conversation with Weaver, 
and she also visited the Bank onJune 24, 
and again on June 25. She then arranged 
with the Assistant Manager, - Cham- 
bers, for the transfer of some money 
for her use in Hamilton, Ontario, where 
she was going to pay a visit. Noth- 
ing, however, was said to her about the 
suggested discharge of McElroy’s in- 
debtedness to the Bank out of monies © 
standing to her credit, On June 26, she 
left for Hemilton, and three days after her 
departure, that is on June 29, 1929, Mc- 
Elroy, purporting to act under the power 
of attorney, transferred from the respon- 
dents savings account to his own account 
a sum of $8,500, which, together with a 
small sum of his own, was sufficient to’ 
discharge the whole of his debt to the 
appellants. The cheque was signed “Victoria 
_ Begley per J. .W. McElroy, Aity.”; it was 
drawn in favour of “J. W. McElroy or 
Order,” and was endorsed ‘“ Deposited to 
the credit. of J. W. McElroy.” McElroy 
was not called es a witness and the only 
direct evidence as to what occurred on 
June 29, 1929, is that of the Assistant 
Manager, Chambers. According to his ac- 
count McElroy had stated that he was 
going to borrow sufficient money from 
‘Mrs. Begley’s account to pay off. his 
“liability to the Bank and was going to 
give her a promissory note payable on 
demand with interest at 7 per cent. per 
annum. Chambers made out the note 
which McElroy signed and he also made 
out the cheque in favour of McElroy for 
_ $8,500; and the indebtedness of McElroy 
to the appellants was in this way apparent- 
ly discharged. Chambers took ihe pro- 
missory note, but did not ask, on the res- 
pondent’s behalf, for security (although 
the appellants had had a third mortgage 
as security for ¢heir debt), nor did they 
communicate in any way with the respon- 
dent or her solicitor, Moyer, who was in 
Calgary. The respondent had- never 
authorised such a use of the pawer of 
attorney, and it was clearly a fraudulent 
act on the rart of McElroy. The object 
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of the power of aitorney was explained 
at the meeting at Moyer's office between 
the respondent, McElroy and Moyer on 
June 24, and it is nob in dispute 
the object was to make arrangement for 
the investment of the money in her sav- 
ings account and that McElroy was to try 
to get, subject to Moyer’s approval, in- 
vestments at a higher rate of interest 
than the ordinary Bank rate on deposits. 
It is unnecessary for their Lordships to 
comment upon the participation of officers 
of the Bank in this curious transaction, 
carried through without the smallest en- 
deavour to verify from the respondent 
herself, who, it may be mentioned in- 
cidentally, was in very bad health at the time, 
that she was lending so large a proportion of 
her property without security to aman whose 
financial position was known to the Bank 
to be of en unsatisfactory character. Mr. 
Tilley, as Counsel for the appellants, did 
not seek to question the view entertained 
by all tke Judges who have dealt with the 
case, including those in the Supreme Court 
that the Bank came under a fiduciary 
obligation towards the respondent as re- 
gards the whole of the sum of $8,500. There 
can indeed be no question that in the 
circumstances of the case McElroy, when 
he signed the cheque in his own favour 
on the authority of the power of attorney, 
apart from any liability at common lew, 
becume a constructive trustee of the sam 
of $8,500 (Burdick v. Garrick (1): Gray 
v. Johnston (2), John v. Dodwell (3). Nor 
can it be doubted that the appellants who 
for their own benefit concurred in the 
transaction without any inquiry became 
subject to a fiduciary obligation similar 
to that by which McElroy was bound. 
Bridgman v. Gill (4) Coleman v. Bucks, & 
Oxon Union Bnak (5), British Ameria 
Elevator Go v. Bank of Britsih North 
America (6). 

The argument presented to the Board 
for ihe appellants was rested entirely upon 
the subsequent conduct of. the respondent 
during a period exceeding two years. 
Their Lordships take the same view of 
those facts as that presented in the elabo- 
rate judgment of Duff, ©. J. andit will, 
therefore, be necessary to give only such 
. (1) (1870) 5 Oh. App. 233; 39 L J Ch. 369; 18 WR 


4. 

(2) (1851) 3 HL 1; 16 W R 842. 

(3) (1918) A O 563 at p. 569; 87 L J PC 92; 118 L T 
6: 31T LR 261 


66 : ; 

(4) (1857) 24 Beav, 302; 116 R R 128. 

(5) (1897) 2 Ch. 243; 66 L J Oh. 564; 76 L T 684; 45 
WR 


616. 
(6) (1919) A O 658; 88 L J P O 118; 121 L T 100, 
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an outline of these facts as willserve to 
explain their view as to the points of law 
upon which there has been so consider- 
able a difference of judicial opinion. 

The respondent remained at Hamilton, 
Ontario, on a visit for nearly six months, 
and returned to Calgary about the middle 
of December 1929; and it may be men- 
tioned that the appellants did not during 
her absence inform her of the fact that 
her money had been used to pay Me- 
Elroy’s debt to the Bank, nor that the 
Bank held his promissory note in her 
favour for the amount of $8,500. The res- 
pondent after her return from Hamilton 
tried without success to obtain information 
from McElroy as to the investments of her 
money. She was in the Calgary office of 
the appellants on several occasions. On 
December 24, 1929, she attended there and 
had her Bank-book written up. There is 
a conflict of. evidence as to what took 
place. According to Chambers he then 
produced the promissory note for $8500 
and showed it to her. She appeared, he 
said, to be puzzled and said she had not 
expected McIlroy to borrow so much. Ac- 
cording to her it was not till June, 1930 
that she had a conversation of this kind 
with Chambers and first understood that 
McElroy had taken the $8,500, though she 
thought then (no doubt by her own mis- 
take) that the amount was only $4,500. It 
seems to their Lordships evident, and in- 
deed it is admitted, that no Bank official 
ever told the respondent that her money 
had been used by Mclilroy to pay his 
debt to the Bank; and if it to be assum- 
ed that she knew in December 1929, that 
McElroy had withdrawn $8,500 it . would 
also be reasonable to assume that she 
thought the withdrawal was or might be 
fcr a proper purpose. On January 2, 1930 
she made an unsecured loan of $1,400 to 
McElroy, a fact which goes to support 
her evidence, and it is plain that the 
trial Judge believed that the respondent 
was giving truthful evidence, and that he 
regarded the evidence of Chambers wit 
distrust. h 

In June, 1930, the respondent went 
to a Calgary hospital to undergo an 
operation for a serious complaint 
which had been affecting her health for 
a long time. Before going to the hospital 
she went to the Bank and ascertained, as 
she asserts for the first time, that her 
balance was very much less than she thought 
it ought to be, and,according to her recol- 
lection it was then that Chambers pro- 
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duced the promissory note and informed 
her that McElroy had drawn the money and 
left the note for her. In the view of their 
Lordships nothing of substance turns upon 
the question whether she was told of the 
withdrawal and of the note in December, 
1929, or in June, 1930, since itis not sug- 
gested that she was told on either occa- 
sion that McElroy had used the money 
for discharging his own debt to the Bank. 
While the respondent was in hospital 
McElroy told her that he “had taken her 
money t pay the Bank,” and he also assert- 
ed that Weaver had told him to take it 
adding that the respondent was a widow 
and would wantto marry McElroy. Weaver 
who was called as a witness denied the 
statements so far as he was concerned. The 
respondent returned to Calgary in August, 
1930. She saw McElroy in September when 
herepaid the balance of the $1,409 loan. 
She transferred her account to the Bank 
of Montreal on September 10, 1930, and on 
December 31, 1930, she removed her papers 
from the safety deposit box in the appel- 
lants’ office, and ata later date she took 
away McElroy’s promissory note for $8,500. 
On Augdst 1, 1931, McElroy at the res- 
pondent’s request gave her a new promis- 
sory note for $9,419, being principal and 
accrued interest to that date. The interest 
rate weg reduced to 8 per cent. on the 
understanding that McElroy would pay off 
the ncte in September, 1931. In Septem- 
ber, 1931, the respondent instructed Moyer 
to endeavour to obtain frow McElroy either 
security or payment. She had a number of 
interviews with both McElroy and Moyer 
during the next year without getting any 
satisfaction from them, and in September, 
1932; she agreed torenew the note for two 
years with interest at 6 per cent. There 
- were. negotiations for security to be given 
for her but they never were compieted. 
About this time she changed her solicitor 
and took away her papers. Her new solici- 
tors demanded payment from the appel- 
lan's ofthe amount of $8,500 and of cer- 
tain cher cheques drawr. oy McElroy under. 
the power of attorney. The appellants re- 
fused to pay and this action was commenc- 
ed in December, 1932. 

At the heering before the Board ths ap- 
pellants relied on two points: first, that 
the respondent was estopped from main- 
taining the action, and secondly that the 
respondent though entitled to repudiate 
ihe action by McElroy in fact had elected 
to affirm and to rəlify itt The point of 
estoppel can he briefly dealt with. As point- 
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ed ont in the reasons for the judgment of 
the Suprem2 Court of Canada, there is no 
evidence to support the view thatthe res- 
pondent’s silence, that is her delay in com- 
plaining to the Bank that McElroy had 
used the money drawn from her account 
improperly and without her authority, had 
caused the appellants to alter their position, 
in any way. Nor, on the other hand, is there 
any reason whatever’ for contending that 
the silence upon which the estoppel is 
sought to be based was, to quote the words 
of Lord Tomlin in his speech in Greenwood 
v. Martin's Bank (7). 

“deliberato and intended to producs the effect 

which it in fact produced, namely, the leaving of 
the respondents in ignorance of the true facts go 
that no action might be takea by them against” 
a third party. There wes thus on the 
one hand no evidence of any. detriment to. 
the appellants as a consequence of the 
silence of the respondent, and on the other 
hand no conduct amounting toa represen- 
tation intended toinduce a course of con- 
duct on the part of the appellants. It is, 
therefore, unnecessary to deal with any 
oiher ground for rejecting the ergument 
based on estoppel. 

Before their Lordships the main argu- 
ment for the appellants was th. the res- 
pondeht though enlitled to repudiate the 
act of McElroy had chosen with full 
knowiedge to ratify it. In othor words she 
had treated the transaction as alan by 
her to McElroy and had accepted and re- 
tained the promissory notes giycnito her by 
McElroy. Tais ratiticition it was urged 
must date back according to the well known 
maxim to the momen’ when McElroy en- 
dorsed the cheque for $8,50), with the re- 
sult that the money was lent to McKlroy and 
proparly used by him to discharge his debt 
to the appellants. Tnis is a somewhat sur- 
prising conclusion, for itis difficult to see 
how a contrast between the respondent and 
McElroy entered into sometime after the 
appellants had become constructive trustees 
for her of the $3,509 could operate to re- 
lease them from their equitable liability. 
If the facis would permit it, the appellants 
might no doubt argue that they had been 
released in equity from their liability to 
the respondent: but to sucha contention 
there are some obvious and conclusive 
objections. In, the first place there is no 
evidence to suggest that the respondent had 
any intention whatever of releasing the 
appellants. In the second place there was 
no consideration for such a release, and, 


(7) (1933) AC 51 at p. 5°; 101 LJ K B 623; 147 L 
T 441; 38 Com. Cas. 51; 76 SJ 554; 48 TOR 601, 
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since there. was no deed, this alone would 
be fatal: In the third peace, the respond- 
ent could not be held in equiy to have 
released ihe appellants unless she had full 
knowledge, of her rights, and it seems to 
be clear that until shorily before the com- 
mencement of her action against the ap- 
pellants she had no such knowledge. She 
doubtless knewin June, 1930, that McElroy 
had used her money topay off his debt to 
the appellants, but this fact alone would 
not. have informed a competent man of 
affairs, still less a woman without business 
experience, that there was a right of action 
against the appellants. 
and could not be expected to surmise that, 
fhe appellants had, without explanation and 
without the smallest inquiry, been parties 
to the strange transaction with McElroy. 
which their Lordships have thought it suffi- 
cient te describe in the moderate terms used 
above. She thus was, without such knowledge 
of the. facts, to say nothing of knowledge ‘of 
her rights, against the appellants, as would 
-Pe necessary before a Court of Equity could, 
hold her bound by an implied release. 

These, considerations alone would be 
sufficient to dispzse of the appeal; but 
their Lordships are unwilling to leave, 
unanswered. the argument based on the 
alleged ratification by the respondent. It 
must be remembered that it is not the 
drawing of the cheque by McElroy, but the 
use of the proceeds of the cheque which tke 
resroadent could properly: complain. of. 
What act. of McElroy is it which the respon-. 
dent is said to have ratified 2 The appel- 
lants must say that it was either the lending 
of the proceeds to McElroy or the paying of 
the proceeds io the. appellants to discharge 
MecHilruy's debt. Both of these suggestions 


must fail forthe simple reason that neither 


act was done or professed to be done by 
McElroy acting as.agent for the respondent. 
The first, essential to “the doctrina of ratifica- 
tion, with ils necessary consequence of 
relating back, is that the agent shall not be 
acting for himself, but shall be intending 
to bind: a named or ascertainable principal 
(ope s Laws of England, 2nd Edition, 
. Chilton (8). Eastern Construc- 
oe Co, v. National Trust Co. (9). 
suggestion of ratification in this case is 
analysed it comes to this, jhat the agent 
haying put some of the principal's money 
in his pocket, the latter “ratifies” the act. 


if GD 12 M & W 632 at p. 638;13L J Ex. 225; 
1 a) A O197 at p. 213; 83 I; J P O 122; 1101, 


She did not know . 


If the. 
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For the reason given this is not possible as a 
legal conception, since the agent did not 
take, and could not be deemed lo have 
taken, the money for himself as agent for 
the principal. If the act had been authoris- 
ed, the contract between the principal and 
the agent would have been the ordinary 
contract of loan. That indeed seems to 
have been what McHlroy suggested to 
Chambers, if he suggested anything honest 
at all. There can be no room here “for the 
application of the doctrine of ratification. 
The point was clearly put in the judgment 
of the Chief Justice: 


“MeElroy-was not professing to act as her (Mrs. 
Begley’ s) agent in paying the Bank, end the Bank was 
not receiving the money from any body acting as the 
appellant’s agent. This is a most important cone 
sideration because it follows that, as McElroy did 
not profess to represent the appellant (Mrs. Begley) 
in paying- the Bank, his act in doing sə was not one 
which the appellant could validly make her own by 
ratification.” 


It may be added that the contention that 
the. respondent “adopted” the transaction 
ab initio means nothing in law except that 
after discovering ‘he fraud she made a 
contract with Wek! roy which changed his 
liability into one of debt, instead of one of 
dam ges for breach of duty or for breach of 
trust. The appe'lants of course cannot set 
up or rely: on such & contract since they are 
not parties toit. It is clear ihat in the 
circumstances the respondent was not put 
to her election to sue either McElroy or the 
appellants: she could sue both or either, 
subject of course to this that she could not 
recover more than the total sum due to her, 
She could indeed have released MeElroy 
and yet havé pursued her remedies against 
the appellants, for thereis no question here 
either of joint liability or of the liabilily of 
principal and surety. 

For these rez.sons their Lordships have 
come to the same conclusion as the Supreme 
Court of Canade, and they must humbly 
advise His Majesty that the appeal must 
be dismissed with costs. 

N. Appeal dismissed. 

Solicitors for the Appellants :-- Messrs. 
Lawrence Jones & Co. 

Solicitors for the Respondents.—Messrs, 
Blak? & Redden. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 245 of 
1935 
June 27, 1935 
BLACKWELL, Orre. C. J. 
DORABJL NOWROSJEE PAJNIGAR— 
PLAINTIFF 
versus 
JAMSHETJI PESTONJI MEHTA— 
DEFENDANT 

Negotiable; Instruments Act (XXVI of 1881), s. 69 
—"Specified place" —Note payable at “Bombay or 
Poona or elsewhere’ — Presentation, if incumbent. 
` ‘The words “specified place” in s. 69, Negotiable 
Instruments Act means a place so particularised 
that the promisee can know where he must present 
the promissory note for payment. Where the pro- 
missory note provides that it is payable at Bcmbay 
or Poona oz elsewhere the promissory note is not 
payable only at Bombay or Poona, being payable 
elsewhere, that is at a place not specified, and it 
does not make it incumbent upon the promisee to 
-present it at any specified place. Chegganmull 
Sowear v. Manicka Mudaliar (1) and Beeching v. 
Gower (2), distinguished, 

Mr. H. D. Banaji, for the Plaintiff. 

Mr. J. S. Khergaumwalla, for the Defend- 
ant. 
Judgment.—This is a suit upon a pro- 

missory note, dated May 11, 1982, to re- 
cover the sum of Rs. 5,000 and interest at 
the rate of one per cent. per mensem. 
The promissory note has been put in as 
Ex. A. It contains the following provi- 
sions: “money to be payable at Poona, 
Bombay, or elsewhere”. The note was en- 
dorsed by the present piaintiff to Messrs. 
Juharmal Jivraj & Co, but was subse- 
quently endorsed back by them to the 
‘plaintiff, and notice of that fact was 
given by Messrs. Juharmal Jivraj & Co., 
to the defendant. These facts appear from 
documents containing Ex. 1 which were 
put in by consent. 

The only material part of the writtens 
“statement is the first paragraph in which 
the defendant submits that the promis- 
sory note in suit not having been pre- 
sented for payment, the suit is not main- 
tainable; end the only issue raised is 
whether the suit is maintainable having 
regard to the fact that the promissory note 
in suit has not been presented for pay- 
ment to ihe defendant. The question for 
decision in this case is whether on the 
e wording of this promissory note, present- 
ment for payment wes required in law. 
It ig not alleged in the plaint that any 
presentment for payment was in fact made. 
The question turns upon s. 69, Negotia- 
ble Instruments Act, which is in these 
terms : 


“A promissory note © bill of exchange made, 
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drawn or accepted payable at a sp&cified place must, 
in order to charge the maker ore drawer thereof, 
be presented for payment at that place.” 

Mr. Khergaumwalla for the defendant 
contends that this promissory note is 2 
note payable at a specified place, inas- 
much as it is payable ab” Poona and 
Bombay, and he submits that the words 
“or elsewhere” donot, as he says, deprive 
this note of its character of ʻa note pay- 
able at specified place. Mr. Khergaum- 
walla has referred me to Chegganmull 


Sowcar v. Manicka Mudaliar (1). In that 
case the promissory note mentioned 
“Madras or any other place where you 


(the creditor) have your shop as the place 
of payment.” No presentment for pay- 
ment was made either at Madras or at 
any other place, and it was held that 
the creditor had no right to sue without 
presentment being first made, and that 
the word “place” in ss. 68 and 69, Negoti- 
able Instruments Act, must be construed 
as including “places,” as it would be 
anomalous to require presentment if one 
place is mentioned, but none if two places 
are mentioned. Consequently, it was held 
that if more than one place is mentioned, 
there must be presentment at one or the 
This decision, in my 
opinion, does not affect the present case. 
Madras was one of the specified places, 
and the other place was specified by pro- 
viding that the presentment was to be at 
any other place where the creditor had a 
shop. So that the place was defined and 
specified. Mr. Khergaumwalla also refer- 
ted to Beeching v. Gower (2), but that 
case appears to me to be of no assistance 
in deciding the present case. eee 

The question, in my opinion, turns upon 
what js the meaning of the words “speci- 
fied place” in s. 69. In my Opinion, it 
means a place so particularised that the 
promisee can know where he must ‘pre- 
sent the promissory note for payment. The 
words of the present promissory note do 
not, in my opinion, fall within the section 
at all. It is true that the promissory note 
provides that it is payable at Bombay or 
Poona and of course the promissory note 
could have been presented at Bombay or 
Poona; but tke promissory note is not 
payable only at Bombay or Poona, being 
payable elsewhese, that is at a place not 
specified, and it does not make it incum- 
bent upon the promisee to present, it at 
any specified place. Accordingly the con- 
aw £0 M LJ 242; 94 Ind. Cas, 384; A I R.1926 Mad. 


(2) (1816) Holt (x. P.) 313; 17 R R 644, 
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tention that-this promissory note is a noie 
payable ata specified place within the 
meaning. of tbat section, isin my opinion, 
untenable. In my judgment, therefore, this 
defence fails, and this is the only defence 
which is relied upon. I answer the issue 
in the affirmative. 

Accordingly, I pass a decree in favour 
of the plaintiff for Rs. 5,000 with interest 
at one per cent. per mensem from May 11, 
1932, till judgment, costs and interest on 
judg ‘ment at six per cent. per annum, 
less’ Rs. 32 for which the plaintiff has 
given credit in Ex. C to the plaint, the 
‘particulars of his claim. 


D. Suit decreed. 


ALLAHABAD HIGH COURT 
Oriminal Revision Application No. 1023 of 
1935 


‘February 28, 1936 
LLSOP, J. 
GHUNGRU AND OTHERS—APPLICANTS 


VETSUS 
EMPEROR—Oprosits Party 

Penal Code (Act XLV of 1860), s. 365—Intention 
of accused at tume of abduction—How to be gathered 
-~Husband, if can use force to compel his wife to 
leave her parents’ home and join him. . 

The intention of persons, charged under s. 365, 
Penal. Code, -at the time of abduction can be de- 
duced only from what they subsequently did. 

Under the Indian Law,a woman is not a slave 
and there is no Justification for the 
that 4 husband's entitled to use force to compen 
his wife ‘to-leave her‘ parents’ house and join him. 


Messrs. K. N. Katju and N. C. Tiwari, for 
the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This is. an application in re- 
vision by Ghungru, Madan Lal and Raja 
Ram who have been sentenced to rigorous 
imprisonment for period of three years: ‘under 
ss. 365 and 452, Indian Penal Code. The 
allegation is that they abducted a young 
‘woman, Musammat Ram Sukhi, by force 
with intent to cause her to be secretly and 
wrongfully confined. lt is said thatin the 
course of abducting her they entered into the 
house where she was residing, armed with 


lathis and spears and used force to other. 


immates. Musammat Ram Sukhi is the 
daughter of Shyam Sunder and was married 
about three or four years ago to Sukhdeo 
Prasad. ‘The husband and the wife did 
not get on well together and they parted 
company. The girl” returned to her father, 


suggestion . 
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no -force in 


‘father would naturally 


‘conviction was justifiable 
Indian Penal Code, although in this parti-, 
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Sukhdeo Prasad took proceedings under 
s. 100, Criminal Procedure Code, in ah 
attempt to recover control over his wife 
but as she prefered to live with her parents, 
the Magisirate refused to send her to her 
husband. That was in the year 1932. No- 
thing further happened till April 17, 1935. 
On that date Shyam Sunder was away 
from home in connection with some case 
in which he was concerned. The allegation 
is that the three applicants took advantage 
of his absence to gointohis house and re- 
move the girl by force. It is said that they 
took her to the house of Madan Lal who 
was her husband's brother-in-law. The girl 
was recovered from Madan Lal's kouse and 
both the Magistrate and the Sessions Judge 
have believed on the evidence produced that 
the story told by the prosecution was true 
and that the girl was abducted by force by 
the three applicants. 

Itis argued in revision in the first place 
that the provisions of s. 365, Indian Penal 
Code, do not apply because there was at 
no time any intention to contine the girl 
secretly. It isin evidence that the husband 
Sukhdeo Prasad made a report to the 
Police on April 17, 1935, that he had taken 
his wife away from her father’s house by 
force and that he had been opposed by force 
by her father. The suggestion is that thera 
was nosecret about the matter after the 
husband had made this report. I can see 
this argument. It has been 
found by the learned Sessions Judge that 
the girl was removed at the instance of her 
husband and that she was taken to Madan 
Lal's house so that her father should not be 
able to find her, the idea being that the 
suppose that she 
was in her husband’s house. The learned 
Sessions Judge has found and not unreason- 
ably that the girl was to be concealed in 
Medan Lal’s house and it seems to me 
therefore that he was entitled to come to 
the conclusion that she was to be secretly 
confined in that house. The intention of 
the applicants at the time of the abduction 
can be deduced only from what they subse- 
quently did. I think, therefore, that the 
under s. 365, 


cular case the question is of no practical 


-importance. 
. The other argument which has been ad- 
dressed to me suggests that the husband 


had a right to take his wife away. Under 
our law awomanis nota slave and there 


‘is no justification fðr the suggestion that a 
-husband is entitled to 


use force to com- 


_of s. 26-F, Bengal Tenancy Act. 


802 
pel his wife to leave her p rents’ honse 
and join him. The conviction of the ap- 
Plicants is justified. The question, however, 
remains whether the sentences are nob too 
severe. The applicants are msn in res- 
pectable positions and it will be sufficient 
punishment for them if they are sent to 
prison. [tis not necessary to keep them 
in prison forsolong a period as three years. 
I therefore refuse to interfere with the 
convictions of the applicants but I reduce 
the sentences from rigorous imprisonment 
for a period of three years to imprisonment 
for a period of six months under s. 365, 
Indian Penal Code, and to a period of six 
months wider s. 452, Indien Penal Code. 
The sentences will run concurrently. The 


„applicants must surrender to their bail. 


N. Sentences reduced. 


CALCUTTA HIGH COURT 
Civil Rule No. 11520f 1934 
January 31, 1955 
R. O. MITTER, J. 
TARINI PROSAD M(TRA—Pustntire 
—-PETITIONER 
versus 
RAKHAL CHANDRA MANNA 
~~D sFENDANT——OpPPosi ri Party 
Bengal Tenancy Act (VIII of 1885), sè. 26-F (7), 
23, 23-A—Right in pre-emplor, when vests—Pur- 
chaser committing culpable acts after purchase but 
‘before date of order for pre-emption~Pre-emptor, 
“if entitled to damages—Tenants' right to fell and 
-appropriate trees, whether restricted. í 
Ít is no doubt true that the right, title and 
interest in the holding vests in the applicant for 
pre-emption from the date of the order for pre- 
-emption and not from an earlier date. Frem that 


date the landlord applicant steps into the shoes ole 


‘the, purchaser, subject to the provisions of sub-s, (7) 
: But it does not 
necessarily follow that he has no remedy if after 
the purchase and before the date of the order for 
pre-emption the transferee by his acts or culpable 
omissions impair the value of the holding. The 
landlord applicant has to pay as the price of pre- 
emption the price paid by the purchaser besides 
the statutory compensation, and it is only just 
that he should have the holding substantially in 
the same condition in which it was purchased by 
the transferee. Besides, before the date of the order 
‘for pre-emption the transferee is in the position 


* of an occupancy ryot and he has the same duties 


-and ig under the same obligations as any other 
occupancy ryot. Section 23 of the Bengal Tenancy 
‘Act furbids such a ryot from doing any act which 
-impairs tha value of the holditig, und if he does 
sich an act, he is liable to pay his landlord 
amages. 
gris 93-A, Beagal Tenancy Act gives a ryot 
the right to fell and appropriate trees, but this 
riglit is subject to the provisions of s. 23. An occu- 
panty ryots right to fell and appropriate trees ig 
not warestvioted, In ordinary circumstances and 


l flarint PROS\D MITRA v. RAKHAL CHANDRA MANNA (GAL) 4. 


‘October 26, 1933. While 


-11, 1934, the order 
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in many cises the cutting down ani appropriation 
of bamboos or trees by the tenant wuld not im- 
pair the value cf a holding; at least the deprecia- 
tion in value will be small and negligible and 
would nət be actionable at ths instance (£ the 
landlord on the principle of de mimimis non lex 
curat but cases can be conceived where such an 
act would impair substantially the value of the 
holding and so would be actionable. 


Rule against an order of the Munsif, 
Second Couri, Midnapur, exercising the 
powers of a Couri of Small Causes. Order 
dated May 18, 1931. 

Mr. Gopendra Nath Das, for the 
tioner. 

Order.—This Rule has been obtained by 
the plaintiff whose suit for damages hes 
been dismissed by the Court of Small 
Causes at Midnapore. The amount involved 
issmll but the questions raised are of 
general importance. | 

The fac.s admitted and found are as: 
follows. One Ramchandta Ghosh held an 
occupsney holding, very small in ares, 
under the plaintif. On October 22, 
1932, he sold the same to the defendant 
for Rs. 25. Atthe date ofthe sale the e 
were on the lenls two bamboo clumps. 
After getting the notice of the transfer 
and within the time mentioned in s 26-¥ 
of the Bengal Tenancy Act; the plaintiff 
made an application for preemption on 
thé applica- 
lion was pending the defendant cut and 
removed all the -bamboos. Thishe dil on 
January 3 and 4, 1934, apparently on the 
conviction that hehád no defence to the 
application for pre-emption. On January 
for pre-emption in 
favour of the plaintiff was made and thë 
plaintiff in due course took possession of 
the holding. He thereafter instituted the 
suit, out of which the Rule arises, for 


Peti- 


-damages. Inthe plaint he stated that by 


reason of the removal of the bambdos the 
value ofthe holding had been impaired. 
The learned Small Cause Court Judge has 
found. that the defendant had cut and re: 
moved all the bamboos. He assessed the 
value at Rs. 7-8-0 but dismissed the suit on- 
the ground that the plaintiff had no cause 
of action, as his title tothe holding ac- 
crued on the date of the order for pre- 
emp.ion, i. e, ab a date subsequent to the - 
act complained® of. Against tuis deécreé 
made by the Small Cause Court the 
plaintiff has moved this Court. 

Ju my opinion the judgment of thè Court 
below is wrong and must be set aside 
and the plaintif must have a decree for 
the sum of Rs. 7-8-0 with propdrtiona‘e cost 
of the Court below. 
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It is no doubt true that the rigut, title 
and interestin the holding vests in the £p- 
Plicant for pre emption from the date of 
the order for pre-emption and nos from 
an earlier date. From that date the land- 
lord applicant steps into the shoes of the 
purchaser, subject to the 
sub-s. (7)of s. 20-F, But it does not 
necessarily follow that he has no remedy if 
after the purchise and before the date of 
the order for pre-emption the transferee 
by his acts or culpable omissions impairs 
the value of the holding. The landlord 
applicant hasto pay asthe price of pre- 
emp'ion the price paid bythe purchaser 
besides the statutory compensation, and it 
is only just that he should have the hold- 
ing substentially inthe same. condition in 
which it was purchased by the transferee. 
Besides, before the date of the crder for 
pre-emplion the transferee is in the posi- 
tion ofan occup_ncy ryot and he has the 
same duiies and is under the same 
obligations as any other occupancy ryot. 
Section 23 of the Bengol Tenancy Act 
forbids such aryotfrom doing any act 
which impairs the value of the holding, 
and if he docs such an act, he is liable 
to pay his landlord demeges. Section 
23-A gives such a ryot the right to fell 
and appropriate trees, but this right is 
Subject to the provisions of s. 23 and an 
oceupaney ryot’s right to fell and appro- 
priate trees is not unrestricted. In ordi- 
nary circumstances, and in many ceses 
the cutting down snd appropriation of 
bamboos or trees by the tenant would 
not impair the value of a holding; at least 
the depreciation in value will be small and 
negligible and would not be actionable at 
the instance of the landlord on the princi- 
ple of de minimis non lex curat, but cases 
can be conceived where such an act 
would impair substantially the value of the 
holding end so would be actionable. To 
take an instance, a garden with valuable 
‘trees, fruit bearing and timber, is let 
out to a settled ryot of the village for 
horticultural purposes, to be used and 
devolped as anursery, he cannot without 
impunity cut and appropriate all the trees, 
convert the garden into a b=rren field and 
then plant it with flowerinmgechiubs which 
may seem to him lo bea more profitable 
undertaking. In such a csse the land- 
lord would surely be entitled to sue him 
for damages. In the case before me the 
holding was purchased for Rs. 25- only 
with the bamboo clumps, the value of 
which in coni parison with the price paid 
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by the oppssile pariy, is not considerable. 
I accordingly hold that the suit is main- 
tainable by the petitioner and he is entitled 
to a decree for Rs. 7-8-0 with proportionate 
cosis of the lower Court. The Rule is ac- 
cordingly made absolute, but without cosis 
as there is noappearance on behalf of 
the opposite parly. 
D. Rule made absolute. 


errr 


MADRAS HIGH COURT 
Second Civil Appeal No. 737 of 1931 
December 13, 1935 
VENKATARAMANA Rao, J. 
JALMANA VEERARAGHAVALU NAIDU 
~  =—PLVINTiFG—APPELLANT 
VeTSUs 
SURLtYANARAYANA PANDA AND orines— 
A —DrrexpinTs—RusPonDants 
Mortgage—Parties—Question of paramount title, 
whether can be gone into—Trial of such question 
in first Court, whether a ground for reversing decree 
in appeal. ae ' f 
Though ordinarily the title of persors who set 
up a claim advers: to the mortgagor and mortgagee 
should not be investigated in a suit upon a mort- 
age, this is not an inflexible or invariable rule. 
he Court can try such an issue if it thinks it 
necessary in the interests of sll the parties that 
such a trial should take place and when such a 
question has been gone into by the trial Ccurt, 
the Appellate Court should not reverse the deci- 
sion of the trial Court cn that ground alone unless 
the decision has affected the jurisdiction of the 
Court or caused a prejudice to the parties by the 
trialon the merits. Radha Kunwar v. Reoti Singh 
(L, Duraiswami Iyengar v. Varadarajulu Naidu (2), 
In re O. Ramalakshmanna (3) and Ramasami Pillai 
v. Marimuthu Goundan (4), referred to. 


S. C. A. against the decree of the Court 
of the Subordinate Judge of Berhampore; 
in Appeal Suit- No. 65 of 1929, preferred 
against the decree of the Court of the Dis- 
trict Munsif of Scmpeta in Original Suit No. 
401 of 1927. 

i Mr. C. S. Venkatachariar, for the Appel- 
ant, : 

Messrs. B. Jagannadha Das and V. Lh 
Narasimham, for the Respondents. 


Judgment.—This isa suit to recoyer 
a sum of money due on the footing of a 
mortgage dated June 11, 1921, executed by 
defendants Nos. 1 to 4and the minor son 
ofthe 1st defendant in favour of the 
plaintiff. The 5th defendent is a son of 
we 2nd delendant born subsequent to the 
execution ofthe suit mortgage. The Gih 
defendant isa divided cousin cf defend- 
ents-Nos. l and 2. Defendants Nos. 7 to 13 
are alienees cf portions of the mortgag- 
ed property’ frem the 6th defendant. 
The father of defendants Nos.1 and 3 
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Raghunada Panda, ‘the father of the 6th de- 
fendant Lavanya Panda and another 
Chandrasekara Panda were brothers and 
members ofa familywho became divided 
prior to the suit mortgage. So far as de- 
fendants Nos. 1, 2; 4 and 5 are concerned, 
they admitted the execution of the suit 
mortgage. The contesting defendants were 
defendants Nos. 6 to 13. Their defence 
is that the 6th defendant's father purchas- 
editem No. 3 from P. W. No. 2 who him- 
self purchased the property at a Court 
auction in 1914. In regard to items Nos. 1, 
3 and 4 the defence is that in or 
about August 25, 1915, the father of de- 
fendants Nos. l and 2 Raghunatha Panda 
and his brother Chandrasekara Panda 
agreed to sell the suit property to the 6th 
defendant and also put him in possession 
of the same in pursuance thereof and 
ever since, the 6th defendant was in pos- 
session upto the dates of the several 
alienations by him, that on November 6, 
1921, the sons of Chandrasekara Panda 
sold their half share but defendants Nos, 1 
and 2 declined to carry out the agreement 
entered into by their father but neverthe- 
less he will be entitled to retain pos- 
session of the lands onthe ground of the 
doctrine of part performance and the title 
of the defendants Nos. 1 and 2 never pass- 
ed to the mortgagee and he is not en- 
titled to claim any relief against the 
shares of defendants Nos. 1 and 2 in the 
said items. In regard to this defence three 
issues were raised in the case, being issues 
Nos. 4, 5 and 6, namely: 

“4, Whether the mortgagors had any title to the 
mortgaged properties when the sujt bond was exe- 

cuted ? 
* 5, Is the Cout sale and also the agreement 
averred in the written statements of defendants 


Nos, 6 and 12 true? 
6. Are defendants Nos. 6 to 13 necessary parties ?” 


In fact the only issues that were 
seriously pressed in the case were the said 
issues. The learned District Munsif on 
the evidence found that the 6th defend- 
ant was not the exclusive owner of item 
No. 2 and thatthe purchase by the 6th 
defendant’s father in Court auction was 
not only for his benefit but also for 
the benefit of his brother Chandrasekara, 
Panda and Raghunatha Panda. He found 
that- the agreement was true but was not 
inclined to give effect toitas it was not 
free’ from doubt -as to how far the 
doctrine of part performance can be in- 
voked against the plaintiff. In the end he 
gave a decree as cliimed by the plaint- 
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On appeal the learned: Subordinate 
Judge held that defendants Nos. 6 to 13, 
having setup a paramount title, were 
not necessary parties to the suit and 
were entitled to be exhonerated from suit 
and, therefore, dismissed the suit against 
defendants Nos. 6 to 13. In second appeal 
it is contended by Mr. Ramasawmi 
Ayyangar that the learned Judge was wrong 
in dismissing the suit as the trial Court had 
gone into the question and given a finding. 
Ordinarily the title of persons who set up 
a claim adverse to the mortgagor and 
mortgagee shouldnot be investigated in a 
suit upon a mortgage. The joinder of 
such persons as stated by the Privy Coun- 
cilin Radha Kunwar y. Reoti Singh (1), is 
irregular and leads to confusion but it is 
nol an inflexible or invariable rule. Such 
joinder does not affect the jurisdiction of 
the Court though it is always desirable 
that ifa party sets up a paramount title. 
and does not want to redeem the pro- 
perty he may be struck off from the record 
as he takes the risk of not claiming redemp- 
tion in case his title is found against 
in any subsequent litigation. But in each 
case the Court can exercise its discretion 
whether it will lead to inconvenience of 
confusion in trying the issue as to para- 
mount title in the same suit. As observ- 
ed by Venkatasubba Rao, J., in Duraiswami 
Iyengar v. Varadarajulu Naidu (2) some- 
times it may be necessary to doso. The 
Court is not bound to adjudicate on it but 
the fact thatthe defendant objects to the 
trial of such an issue would not preclude 
the Court from trying it if it thinks 
necessary in the interest of all parties 
that such a trial should take place, 
In re 0O. Ramalakshmana (8). As pointed 
out in Ramaswami Pillai v. Marimuthu 
Goundan (4), it is very desirable that be- 
fore the property -is brought to sale all 
questions of title relating tothe mort- 
gaged property should be settled and the 
Court should, as faras possible, avoid multi-. 
plicity of litigation. The effect of joining 
persons who claima title paramount need 
not necessarily result in a dismissal of the 
suit. The Court can order a separate trial. 
In this ‘case for instance it cannot be said 


(1) 38 A 488; 35eInd. Cas, 939; A I R 1916 P C 18; 43° 
IA 187; 14 A Lif 1002; 20 © WN 1279; 20M LT 211; 
(1916) 2M WN 200; 31M LJ 571; 18 Bom, LR 852; 
240 LJ 303;5L W 456 (P. ©). 

(2) 53 M Led 647; 103 Ind. Cas, 838: ATR 1928Mad 
2;53 M L J 647; 39M LT 459 

M (an MWN 623; 22 Ind. Cas. 976; AIR 


mA AL R ae Mad. 764; 113 Ind. Oas, 865, 


| title not derived from the patties. 
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Sen ; 
that the trialof the. issue relating tothe 
title set up by the 6th defendant was al- 
together unnecessary. The claim setup 
by defendants Nos. 6 to 13 is based on 
a title derived from the branch of defend- 
ants Nos. land 2 priorto the mortgage, 
There is no registered conveyance. If the 
doctrine of part performance could not be 
invoked against the plaintiff, they may 
have a right of redemption. The 6th de- 
fendant and his alienees could not be said 
to be camptete strangers who claimed by 4 
In such 
circumstances I think it is very often de- 
sirable that the title tothe morigaged pro- 
perty should be set at rest before the pro- 
perty is brought to sale. In this case no 
doubt the objection was taken and as 
pointed out by Mookerji, J in Jageswar 


>- Duttv. Bhulan Mohan Mitra (5) and also as 
- stated by me it is 


desirable that such 


a question should not be gone into in 


_ the suit, But when such a question has 


‘ 


been gone into by the trial Court, the 
Appellate Court should not reverse the 
decision of the trial Court on that ground 
alone unless the decision has affected the 
jurisdiction of the Court or caused a pre- 
judice to the parties by the trial on the 
merits. The learned Judge though he 
adverts to this aspect of the case, has not 
given any definite finding on it and with- 
out doing so has reversed the decision of 
the District Munsif. I think he is not 
justified in doing sə. In theinterests of 
all parties I think it is not desirable 
that they should be driven to another liti- 
gation. In the present case I do not 
think that any question of jurisdiction 
has been affected and it is not known 
if any prejudice has been caused but that 
justice ofthe case will be met by allow- 
ing the defendants to adduce any further 
evidence on the question of title which 
may have been admitted to bə adduced. 
I, therefore, reverse the decision of the 
Subordinate Judge and direct him to dis- 
pose of the appeal after allowing an 
opportunity to the defendants to adduce 
additional evidence, if any, on the question 
of title giving the plaintiffs opportunity 
to rebut the evidence. 

The property that has ben mortgaged 
is only the share of defen@ants Nos. 1 and 
2 in the suit proparly and any decree 
that will be passed herein should be con- 
fined tothe said shave: In the result the 
second appeal is allowed and the a»peal 
is remanded for disposal in the light of 

(5) 33 O 425; 3 OLJ 203, 
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the above observations. Costs will abide 
the result. The appellant is entitled toa 
refund of cour:-fee. Leave refused. 

A. Appeal allowed. 


eee, 


BOMBAY HIGH COURT 
. Letters Patent Appeal No. 18 of 1933 
a August 15, 1935 
BROOMFIBLD AND Maoxuin, JJ. | 
SATTAPPA GURUSATTAPPA HUKERI 
—PLAINTIT3-~APPELLANT 
Versus 
MAHOMEDSAHEB APPALAL KAZI 


—DEFENDANT-—RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 68 to 72, 
47, 76,0. XXI, rr. 58, 59, 60, 63, Sch. III—S. 
71, if alters powers of judicial oficer—Court's 
authority to see that Collector does not exceed his 
powers—Collector, executing decree, if can go behind 
it—Court’s power to consider validity of decree 
transferred to Collector for execution—Civil Court's 
power to determine whether land is liable to attach- 
ment—Powers under s. 47 and O. XXI, rr. 58, 59, 
60 and 68, whether conferred on Collector—Distinc- 
tion between jurisdiction of Collector and Court's 
—Letters Patent (Bom), cl. 15—Point not raised 
in second appeal, if can be raised in Letters Patent 
Appeal—Words and phrases— Qazi "—Meaning of 
—Dutizs of—Office, whether can be hereditary —~ 
Bombay Titles to Rent Free Estates Act (XI of 
1852)—Neither land nor interest of ds facto qazi can 
be sold in execution. 

Per Tyabji, J.—Section 71, Civil Procedure Code, 
does not alter the essential nature of the powers 
exercised by the Collector, Whats. 71 does is to 
throw the same protection on the Collector and his 
subordinates as that which guards judicial officers. 
Tazer v. Child (6), referred to. [p. 397, col. 2.] 

The authority tos33 that the Collector does not 
exczeld his powers continues in the Oourt, though 
r. 17 made by the Local Goveramsnt (Bom), pre- 
cludes appeals to the Civil Courts against orders 
passsd in the exercisa of jurisdiction derived from 
Sch. III or the rules made under s. 70, Civil Procedure 

“Code. [p. 308, col. 1.) s 

[Case-law referred to.] 

It isnot open to the Collector executing a decree 
transferred to him for ex2cution to allow the vali- 
dity of theorder for sale to be questioned. Ia 
that respect he can bə inno batter position than 
a Court executing a decree transferred tu it; he 
cannot go behind the decree, |p. 318, col. 1] 

The mere fact that the carrying out of the Court's 
order has bean delegatel to th; Collector cannot 
deprive the Court of jurisdiction to consider the 
validity ofthe order, Onkar Singh v. Mohan Kuer 
(35), followed. [ibid.] - 

The Civil Court retains jurisdiction and cən- 
sequently ths app2allies, over the questions whether 
the lands ərə liable ty be attached in execution 
aad whether the appellant his a saleable interest 
in them; such questions cannot be determined by 
ths Collector, [p. 310, col. 2.] 

Powers under O. XXI, rr. 58, 59, 60 and 63, Civil 
Proesdure Code, are not conferred on the Collector, 
Thess rules are inapplicable to questions arising 
between the parties themszlves Marivitti Mathu 
Amma y, Pathram Kunnot Cherukot (15), Trimbak 
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Ramrao Deshpande v. Govinda (18) and Daycram 
v. Goverdhandas (17), referred to. [p. 308, col. 2.] | 

Neither O. XXI, nor any other part of the Civil 
Procedure Code, is declared inapplicable: what is 
enacted is that Sch. IlI shall apply; and that 
powers conferred upon the Collector are not exer- 
cisable by the Courts: other powers continue to be 
exercisable by the Courts; the jurisdiction of the 
Court istaken away precisely to the extent to which 
it is conferredon the Collector. Pita v. Chunilal 
(2), followed. [p. 307, col. 1.1. 

In an appeal under the Letters Patent (Bom.), 
the appellant is not entitled to be heardon points 
which had not been raised before the Judge from 
whose judgment the appeal has been preferred. [p. 
318, col. 2.) 

The word qazi is etymologically derived from the 
root word for decreeing, ordaining or judging, and 
qazi signifies one who gives decisions. It is the 
technical designation for a Judge (civil aswell as 
criminal) inthe texts. In addition, however, to his 
strictly judicial functions the gazi used (by amenity) 
to perform other functions such as officiating at 


marriages, superintending talaks (occasionally 
keeping marriage records) and perhaps leading 
ceremonial prayers. These latter are the only 


functions now discharged by gazis in British India. 
Though Islam does not, as a rule, recognise an 
- ordained priesthood or clergy, or require their 
. ministration for the efficacy of any religious cere- 
- mony, and though the services of the qazi cannot 
of course be forced on any one, yet by most per- 
sons the presence of some religious officiant is con- 
sidered desirable (or in a vague'sense obligatory) 
` and there is hardly any normal marriage at which 
the gazi ora religious dignitary is not present, It 
is thus obvious that the gazis office entails in 
India the rendering of services to the community. 
This fact must not induce a closing of the eyes to 
the fact that when the ancient texts speak of a 
gazi tney refer to a judicial office having entirely 
different functions from those of the religious 
officiant now spoken ofas a qazi: andthe appli- 
cability ofthe original texts to the question whe- 
ther the office now known in India as that of a 
+ qazi should be hereditary may not be incontrover- 
. tible. Muhammad Yusuf v. Sayed Ahmed (26), 
Jamal v. Jamal (27), Daudshah v. Ismailshah (28), 
` Raja v. Krishnabhat (29), Phatmabi v. Haji Musa 
Saheb (30), Sundarambat Ammal v. Yogavanaguruk- 
kal (81) and Annaya Tantri v. Anmakka Hengosu 
(32), referred to. [p. 311, col. 1] 
he land which is permanently continued as 
service emolument uppertaining to the office of qazi 
cannot be sold in execution of a decree against a 
de facto qazi who is performing service as such. 
The land isthe watan official emolument ; itis to 
be- permanently continued and thewatan which is 
the context can only mean the land, cannot be 
transferred. [p. 319, col. 1.] 


L. P. A. from the decision of Tyabji, J 
‘in S. A. No. 717 of 1931. 

Messrs. P. V. Kane and S. G. Chitale, for 
‘the Appellant. 

Mr. A. G. Desai, for the Respondent. 


S. A. No. 717 of 1931. 

Tyabji, J.—This case has been argued 
with great ability. In execution of a money 
decree against the appellant, certain lands 
jn his possession are attached. He contends 
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that they are held under a sanad from the 
British Government, es emolumenis for 
service consisting of the performance of the 
duties of a qazi; that he has no personal 
rights in the ownership of the lands; that 
accordingly they cannot be sold in execu- 
tion of the decree against him. Execution 
was transferred to the Ccllector under 
s. 68, Givil Procedure Code. The appel- 
lant: has unsuccessfully applied to the 
Collector and the lower Courts to raise the 
attachment, and now seeks the same relief 
in appeal to this Court. It is argued, first, 
that this Court’s jurisdiction is ousted by 
the Civil Procedure Code, s. 70 (1), cl (c), 
read withthe Land Revenue Code, s. 203, 
cl. (c), authorises the Local Government to 
make rules consistent with Sch. II, to the 
Code, providing for: 

l. Orders made by the Collector or 
any gazetted subordinate of the Collector, or 

2, Orders made on appeal with respect 
to such orders being subject to appeal to, 
and revision by, superior Revenue Authori- 
ties as nearly as may be as—(1) the orders 
made by the Court, or (2) orders made on 
appeal with respect to such orders,— 
would be subject to appeal to, and revision 
by, appellate or revisional Courts under 
the Code or other law for the time being 
in force, if the decree had not been trans- 
ferred to the Collector. The clause 
empowers the Government to make such 
rules. It does not of itself and directly 
enact anything. Rule 17 of the Local 
Government now; provides for appeals in 
regard to orders passed either under 
Sch. IU, Civil Procedure Code or in the 
exercise of powers conferred con the. 


‘Collector by rules of the Local Govern- 


ment and that subject to that provision 
other appeal shall lie. It is un- 
necessary, therefore, to consider whether 
inthe absence of such a rule the Land 
Revenue Code, s. 203, read with s.3 (1) 
of the same Code, would govern such 
orders of the Collector in regard to their 
appealability. The real question 15 whether 
the powers under which tke Civil Courts 
would act in the determination of the 
question before me, have been taken away 
from the Civil Court; or, (in view of the 
wording of r.17), the question may be 
formulated Thus, —has the _ Collector 
determined the questions that arise, having 
power to determine them under Sch. 11, 
Civil Procedure Cede, or under the rules of 
the Local Government ? . 

Section 70 is in a group of ss. (68-72) 
dealing with “the delegation to the Collector 


. 
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of power to execute decrees against im- 
movable property.” Complexity, against 
which Mahmood, J. feelingly animadverted 
in Keshabdeo v. Radha Prasad (1), is 
caused by the law applicable to the exercise 
ofany particular power delegated to the 
Collector, having to be sought in four 
quarters: (1) ss. 68-72 of the Code; (2) 
Sch. IJ; (3) rules made by the Local 
Government under s. 70; (4) the residue, 
(if any) of O. XXL I do not add the 
decisions as a fifth source of complexity: 
they elucidate the other four. Neither 
O. XXI, nor any other part of the Civil 
Procedure Code is, it must be observed, 
declared inapplicable: what is enacted is 
that Sch. II shall apply; and that powers 
conferred upon the Collector are not ex- 
ercisable by the Courts: other powers 
continue to be exercisable by the Courts; 
the jurisdiction of the Court is taken away 
precisely to the extent towhich it is con- 
ferred on the Collector: Pita v. Chunilal 
(2). Has the power (which the Court or 
Collector is invited to exercise) been con- 
ferred upon the Revenue Authorities or does 
it continue exercisable by the Courts: 
s. 70 (2)? 

The nature of the delegation intended by 
the Legislature has caused differences of 
views: Is the Collector like a Court to 
which the decree is sent for execution: 
s. 38-46? or a designated person on 
‘whom the legislature has conferred Specific 
‘powers, not in his capacity as Collector 
‘but asifhe had been named, so that his 
action is not subject to interference though 
he happens to fill the office of Collector 
and the acts of that officer as such may be 
subject to appeal or revision by superior 
revenue officers, yet must these acis be 
deemed to be by him not as Collector 
but as a designated person? or does he 
step into the shoes of the officer otherwise 
entrusted with the execution of the process 
under O. XXI, r. 25. (viz., generally the Nazir 
of the Court)? 

West, J. in two notable judgments 
Mahadaji Karandikar v. Hari Das Chikne 
(3) and Lallu Trikam v. Bhavla Mithia (4), 
decides with reference to the then law 
that the Collector acts ministerially and not 
judicially; he must refer questions that 
arise for decision to the Court seized of 
the cause; as a ministerial o'ticer carrying 
out the command of a Court, he acts 


(1) 11.4 91; A W N 1899, 10 (F B). 
(2) 31 B 20159 Bom. L R 15, 

(3) 7 B 332, 

(4) LL B 478, 
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subject to the orders of the Court, and his 
discreticnal powers (if any) must be 
exercised in general subjection to the 
judicial directions of the Court on’ whose 
authority the coercive power exercised by 
him rests; except in so far as authority or 
discretion is expressly conferred on him, 
he is limited strictly to the precise line of 
activity laid down for him in the Code and 
the orders under it. “In taking on himself 
the responsibility of departing from the 
decree serit to him for execution”, West, J., 
said : 
oe Collector acting by his own acknowledgment, 
ministerially, when he delegates his function to an 
assistant or a mamlatdar, incurs a risk of having 
to answer in damages to the person who is by 
any error or mistake deprived of the fruits of his 
judgments,” h 
—though no malice or negligence is proved. 
Pickering v. James (5) is cited as authority. 
Afler these decisions the Legislature 
protected the Collector by enacting the 
prototype of the present s. 71. The 
significance of s.71 thus becomes clear. 
It was the subject of some discussion before 
me. The section does not alter the 
essential nature of the powers exercised by 
the Collector. What s.71 does is to throw 
the same protection on the Collector and 
his subordinates as that which guards 
judicial officers: Tozer v. Child (6), If, 
and in sofar as the functions discharged by 
the Collector in the exercise of powers con- 
ferred on him are the same as those of the 
Nazir under O. XXI, r. 25, the acts remain 
the same, whether’ done by the Nazir or a 
high officer like the Collector: sge per 
West,J. Though in Hargovan Parbhudas 
v. Hira Haribhai (7) Sargent, C.J. in view 
of Ram Krishna Malhar v. Ganu (8) treated 
the Court’s power to control the proceedings 
of the Collector to whom the decree had been 
referred for execution as being unsettled, 
yet later West, J.’s opinion was followed by 
Sargent, C. J.: See Lallu Trikam v. Bhavla 
Mithia (4), per Birdwood, J.: Ganpatram 
Motiram v. Issac Adamji (9) and Bai Amthi 
v. Madhav Manor (10). l 
In any case the Collector's powers are, it 
is clear, confined within specified limits. 
Where any authority has specified powers 
conferred onit, it may have to be determined 
by the Court whether jurisdiction not 


(5) (1873) 8 CP 489; 42LJ CP; 29L T 210; 
21 W R 786. 

(6) (1857) 7 EL & Bl. 377; 26 LJ Q B 15l; 3 Jer, 
(x. 8.) 714; 5 W R 287; 110 R R 633, 

(7) 8 B 301. 

(8) (1882) P J 64, 

(9) 15 B 322. 

(10) 15 B 693, 
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vested init by law has been assumed in 
any particular instance, or whether merely 
a wrong decision has been arrived at in 
the exercise of the jurisdiction vested in 
it. “A Court will decide for itself whether 
an inferior Court has clothed itself with 
jurisdiction by an erroneous finding or 
something vital to ithe jurisdiction.” 
Produce Brokers Co. Lid. Y. Olympia 
Oil and Cake Co., Ltd. (11); Hirji Muljt v. 
Cheong Yue Steamship Co. (12). ‘Thus in 
Bai Amthi v. Madhav Manor (10), Sargent, 
C. J. following Ganpatram Motiram v 
Issac Adamji (9) directed the Subordinate 
Judge to proceed on the fooling that the 
Collector’s orders were a nullity. Quite 
different principles are applicable where a 
Court having . jurisdiction has made an 
order, and the questions arise whether the 
malter is subject to appeal, and whether 
the Appellate Court wil! interfere in appeal: 
see Rajah Amir Hassan Khan v. Sheo Baksh 
Singh (13), and Sundar Das y. Mansa Ram 
(14), per Mahmood, J. 
. Since authority which is not delegated to 
the Collectur is retained in the Court, the 
fact that the exercise of such authority as 
is in fact delegated is not subject to 
appeal, does not lead to the conclusion that 
the Collector may exercise authority 
‘beyond that délegated to him and thus 
oust the jurisdiction that continues in the 
Court. The cases I have just cited 
illustrate the principle. The reasoning of 
West, J., in Makadaji Karandikay v., Hari 
‘Das Chile (3) and Lallu Trikam y. Bhavla 
Mithia (4), is not affected by the protection 
-thtown on the Collector by §, 71, or by there 
being no appeal over his decision. The 
authority to see that the Collector dces not 
‘exceed his powers continues in the Coutt, 
though r. 17 made by ihe Local Govern- 
ment precludes appeals to the Civil Courts 
against orders passed in the exercise of 
Jurisdiction derived frcm Sch. II or the rules 
made under s. 70, 

The exact power Sought to be brought 
into operation in any particular case 
supplies the clue. It has to be determined 
whether that power is not exercisable by 
the Court by reason cf its having been 
conferred upon the Revenue Autuorities: 
s. 70 (2); Pita v. Chunilal (2). The 
power that is now in questicn is of de- 
lermining iLe tenure cn which ike 

Ql) Q910) 1 A C 314; 85 L J K B160; Ua LT 
94; 60 8 J 74; 32 T L R 115. ` 

(12) (1926) A O 497; 95 LIP oC 12]; 134 LT 
737; 42 T G R 359, e : 

(18) 11 © 6; 11 1 A 237; 4 Sar, 559 (P CO) 

(la) TA 407; A W N 1885, 87, 
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lands are held. On that depends whe 
ther ihe judgment-debtcr has a saleable 
inlerest in them, and whether conse- 
quently the attachment against them 
should be raised. The tenure in its lum 
resis upon the construction of the sanad, of 
several Acts, ofthe rules under which tLe 
sanad was grented, and upcn the effect cf 
decisions. . 
It is argued for the respondent that the 
power to determine these questions hes 
been transferred to the Revenue Author 
ties, and that it is so transferred as to 
leave no authority in ike Court to revise 
or reconcile the Collector's decision 
tothe law. This power is attributed to 
the Collector in one of two alternative 
ways. l 
First, O. XXI, rr. 58, 59, 60 and 63 are 
relied upon. But powers under these rules 
are not conferred òn the Collector. Moreover, 
ihese rules are inapplicable to questions 
arising between the parties themselves. 
Rule 58 runs “asif he wasa party io the 
suil;” contrast s. 47, which refers to 
questions arising between the parties to 
the suit.” See among other cases Marivittil 
Mathu Amma v. Pathram Kunnot Cherukot 
(lo), Trimbak Ramrao Deshpande v. 
Govinda (16) and Dayaram v. Goverdhan- 
das (17), a characteristic judgment by 
Jenkins, ©. J. Section 47 (2), however, 
reduces toa minimum the distinction bet- 
ween applications under s. 47 and a suit. 
The significance of that distinction is this. 
A person who is not a party tothe suit is 
allowed to intervene to this extent: that ke 
may assert his claim to attached property 
during execution. His claim may be 
summarily established. But if he cannot 
summarily succeed, he must institute a suit 
to which all pioper persons would be par- 
lies. Whereas if the claim is between tLe 
parties themselves, there is no need fcr a 
Separate suit; all the perties are already 
before the Court and an appeal lies. This 
distinction, reasonable in ils inception, 
having led to refinement end hardship, 
S. 47 (2) was enacted. But tkese considere- 
tions are irrelevant to the present case 
except to the extent that they help—if iLey 
do help—in determining the exact source 
trom which, jurisdiction over the issue 
before me is derived. Has the Collector 
been invested with jurisdiction cver that 
issue? The first alleged scurce—rr. 58 et 


(15) 30 M 215; 17 M L J 377. 
U6) 19 B 338. 
(17) 28 B 458; 6 Bom, L R 462, 
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seq—is of no ayail as I have just ex- 
plained. 

The respondent's second alternative for 
attributing these powers to the Collector is, 
that there is no provision in O. XXI for 
such an application as has been made in 
this case; and that by reason of O. XXI, 
r. 92 (1) (powers under which are conferred 
upon the Collector) the Collectors order 
confirming the sale has become absolute; 
and no further proceedings in execution 
are open to the parties. The appellant 
objected that the respondent ought not to be 
allowed to take this point at the stage at 
which it was taken. The respondent took 
the objection certainly at a very late stage. 
It was taken only before me, and only when 
Mr. Kane was finally replying on the new 
authorities cited by Mr. Desai in his 
reply. {shall assume that this objection is 
not taken too late, that it does not depend 
upon any question of fact, and that I ought 
to allow it to be raised now, because, it 
seems to me, that the objection can be 
answered by referring to the provisions of 
the Code applicable to the case, and the 
powers conferred upon the Collector. 

These arguments derived from the rules 
in O. XXI are, it seems to me, based ona 
misconception of the scheme of the law. 
What has to be determined is, I repeat, 
what powers have been conferred on the 
Collector ? Is this one of the powers con- 
ferred ? If(as argued for the respondent) 
O. KAT contains no provision for the deter- 
mination of such a question, ss is now 
before me, that is the very thing that the 
appellant contends. He says that the 
question evidently must be dealt with; 
that it is of prime importance whether this 
property is saleable or not; and that it isnot 
such a question as can come under O. XXI, 
but that s. 47 covers it. Reverting to 
ss. 68 to 72, the Collector’s procedure is 
governed first, by Sch. II to the Code: 
3.69; secondly, by rules of the Local 
Goveroment. : 

Under Sch. IlI his powers are entirely 
different from those of the Nazir, the 


officer ordinarily entrusted with the exe- 


cution of the process under O. XXI, rr. 24 
and 25. The Collector is empowered to 
let, mortgage or sell (§ 1), to inquire 
with or without reference t® the Court 
into all the liabilities of the judgment- 
debtor and of his immovable property 
(§ 5), and then sell, let or mortgage the 
whole or any part of the judgment-debtor's 
` immovable property ; to manage the pro- 
perty with the powers of its owner; to 
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institute suits (§§ 2-8). He is required io- 
render accounts tothe Court which made 
the original order for sale, and to hold the 
balance atthe disposal of the Court; the 
balance is to be rateably distributed sub- 
ject to certain maintenance charges (§ 9). 
He may sell in accordance with § 10. So 
long as he can exercise the powers and duties 
mentioned in §§1-10, there are restrictions 
against alienation by judgment-debtors 
and prosecution of remedies by decree- 
holders. 

These are the Collectors powers under 
Sch. II. They obviously donot cover the 
question before me. The absence of an ap- 
peal from the Collector’s decision (under 
r. 17 of the Local Government) in regard to 
matters felling within his powers, has no 
bearing on the present case since the Col- 
lector is not concerned with the question 
before me. Under § 4 and § 5 the Collector 
must inform himself of two matters : (1) the 
extent of decrees and claims ; (2) the judg- 
ment-debtor’s immovable property. The 
fact that disputes may arise with reference 
to the first is contemplated and provided 
for : the Collector shall refer them to the 
Court [§. 4 (8)]. There is no explicit provi- 
sion, however, forthe second. But what 
is sufficient is that no poweris conferred 
on him to decide such disputes. See r. 16. 
Next after Sch. HI come the rules made 
by the Local Government under s. 70. The 
relevant rules are rr. 15, 16 and 17. The 
powers conferred upon the Collector are 
specified in r. 15. They comprise powers 
under ©. XXI, rr. 72 (1), 83, 86 and 92 (1), 
Civil Procedure Code, viz, to permit the 
decree-holder to bid for and purchase the 
property (subject to certain conditions) ; 
pestpone the sale in default of payment of 
the price by the purchaser ; forfeit ihe de- 
posit and order a re-sale ; confirm the sale 
in default of application to set aside the 
ale. 

A plausible argument was deduced from 
the power to confirm the sale: O. XXI, 
r. 92 (1). But Government r. 16, makes it 
clear that the Collector has no power to 
determine questions such as are before 
me. These questions may involve a con- 
sideration of law or the taking of evidence 
Consequently the Collector is required to 
refer them to the Court. Nor arethe powers 
of the Court under s. 47 of the Code in 
any way conferred upon the Collector or 
otherwise detrimentally affected. The 
Allahabad High Court in Madho Prasad v. 
Hensa Kaur (18), hes daken a much wider 


(18) 5 A 31d. 
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view of the Collector's powers than this Court. 
West, J., said that Madho Prasad v. Hansa 
Kaur (18), “was not so obviously correct 
that we ought to abandon our own view 
forit.” Yet it has been held both in Allah- 
abad and Bombay that it is not for the Col- 
lector of determine title, e. g., whether the 
debtor has no saleable interest : Nathu Mal 
v. Luchmi Narain (19), Keshabdeo v. 
Dadha Prasad (1), or to set aside a sale: 
Sheo Prasad v. Muhammad Mohsin Khan 
(20), Ganpatram Motiram v. Isssac Adamji 
(9), Narayan v. Rasulkhan (21), Pita v. 
Chunilal (2), Tipangavda v. Ramangavda 
(22), Shantmurti Devappa v. Narayan Ram- 
chandra (23). In Pita v. Chunilal (2), it 
was expressly held that the Code confers 
no power on the Collector to set aside a 
sale: under s. 310-A (now O. XXI, r. 89); 
that the judgment-debtor is not deprived 
of the benefit of that provision where exe- 
cution is transferred to the Collector ; that 
thet power must he exercised by the Court 
not the Collector; and that there is no- 
thing that precludes the Court from setting 
aside the sale merely because ithas been 
confirmed. Mancherji v. Thakurdas (24) is 
greatly relied upon by the respondent. 
But it merely decided that no appeal lay 
against the order of the Collector made in 
the exercise of the powers derived from 
s. 320 (now ss. 68, 70 and 71), Civil Proce- 
dure Code. “The only question is by whom 
the power—to set aside the sale—is to be 
exercised :” Pita v. Chunilal (2). In the 
other case, Balkrishnadas v. Malakajappa 
(25), the power exercised by the Collector 
was under Sch. II, § 1, cl. (b), Civil Proce- 
dure Code. Neither of those cases takes 
me any further than does r. 17 of the Local 
Government, viz., that when the Collector 
passes an order under power conferred upon 
him no appeal lies. 

The question to be decided in the case 
before me isnot a question falling within 
the powers conferred on the Collectoy-—it 
cannot he decided under eny of the para- 
graphs ofthe schedule or in virtue of the 
powers conferred by the Government rules. 
It is difficult to conceive haw the Collector 
can be considered to have power to deter- 


mine the nature and incidents of inam 
(19) 9 A 43. 
(20) 25 A 167; A W N 1902, 295. 
(21) 23 Po l Son L B38. 
22) A 2 om, ; öt Ind. ) 

B Eoi R 35, 4 4B 20. ae Gas. 670; 22 
(23) 46 2; nd. Cas. 221; A 

Bom, 209; 23 Bom. L R 476. TRAE 
OD 45 Bor GE Us I ; 
(25) 35 Bom. ‘Gl; 148 Ind. Cas, 507; 

1933 Bom, 369; 6 R B 306, SAR 


SATTAPPA GURUSATTAPPA V. MAHOMEDSAHEB APPALAL (BOM) 


163 10 


service tenures. Someof the observations 
in Balkrishnadas v. Malakajappa (25), are 
very general. But it could not have been 
intended that the Code and the Govern- 
ment rules (which are not referred to) should 
be! interpreted ina sense transcending, I 
may say contradicting, their plain gramma- 
tical meaning: Pita v. Chunilal (2), was 
not cited to the Court deciding Balkrishna- 
das v. Malakajappa (25). Pita v. Chuni- 
lal (2), explains the position clearly. In 
Balkrishnadas v. Malakajappa (25), no 
reference is made to the difference in view 
of the Allahabad and Bombay High Courts; 
nor were the rules referred to in order to 
‘see whether the decisions in Allahabad 
were on rules similar to or different from 
those in force in Bombay. I come to the 
conclusion, therefore, that the Court retains 
jurisdiction and consequently the appeal 
lies over the questions whether the lands 
are Jiable to be attached in execution ; 
and whether the appellant has a saleable 
interest in them. These questions depend 
upon the tenure on which the lends are 
held. The tenure must be determined pri- 
marily by construing thesanad. The sanad 
is dated July 1, 1863. It was granted by 
command of Her Majesty, under the signa- 
ture of the Governor of Bombay and it 
runs : 

“This sanad is issued... . to the effect that where- 
as in Koondurgce of Talook Gokak in the Belgaum 
Collectorate certain land held as watan official 
emolument under the authority of the British 
Government is entered in the village accounts as 
follows : 

Designation.—~Bawasab wallad Isufsaheb Kajee. 

Authority for permanant continwance.—Inam 
Committee decision. : 

No.—263 of December 31, 1852. 

Field No —21. 

Mecsurement.—39-13. 

Full assessment.—Re. 54. 

Out of which now paid to Government.—Nil. 

It is hereby declared that the said land shall be 
permanently continued as the service emolument 
appertaining to the said office on the following 
conditions ; that is to say, that the holders thereof 
shall perform the usual service and shall continue 
Saithful subjects ofthe British Government. As this 
watan is held for the performance of service, it 
cannot be transferred, and in consequence no naga- 
rana will be levied. 

Dated at Bombay this first dey of July in the 
year 1867.” 

The lower Courts held that the office 
of qazi is under Muhammadan Law not 
hereditary, Muhammad Yussub v. Sayad 
Alimad (26), Jamal v. Jamal (27) and 
Duudsha v. Ismaiishah (28), and that, there- 
fore, there cannot be any grent implying 

(261I B H OR App. 18. 
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thet the office should be held hereditarily. 
But first the sanad does not speak of here- 
dity. 16 speaks of theland as being per- 
manently continued. The sanad has been 


granted under Bombay Act XT of 1852, and 


Sch. B, r. (8), thereto states that : 

“Inams which form the authorised emoluments 
of any hereditary office,as of gazis, are not mere- 
ly personal, but may be proved by loeal usage 
to be hereditary and are to be’ continued perma- 
nently.” 


The sanad provides for permanent con- 
tinuance. It does not state that the office has 
been proved by local usage to be hereditary. 
Secondly, the original functions of the 
qazi, and the remnant of these functions 
exercised by persons now-a-days called 
quzisin India are different. This has been 
explained in the first Bombay High Court 
Reports. The word gazi is etymologically 
derived from the root word for decreeing, 
ordaining or judging and qazi signifies one 
who gives decisions. It is the technical 
designation fora Judge (civil as well as cri- 
minal) in the texts. In addition, however, 
to his strictly judicial functions the qazi 
used (by amenity) to perform other functions 
such as officiating at marriages, superin- 
tending talaks, (occasionally keeping mar- 
riage records) and perhaps leading cere- 
monial prayers. These latter are the only 
functions now discharged by qazi in 
British India. Though Islam does not as 
arule recognise an ordained priesthood or 
clergy, or require their ministration for 
the efficacy of any religious ceremony, and 
though the services of the yazi cannot, of 
course, be forced on any one, Raja 
v. Krishnabhat (29), yet by most per- 
sons the presence of some religious offi- 
ciant is considered desirable (or in a 
vague sense obligatory) and there is 
hardly any normal marriage at which the 
qazi or religious dignitary is not present. 
It is thus obvious that the gazi’s office 
entails in India the rendering of services 
to the community. This fact must not in- 
duce a closing of the eyes to the fact that 
when the ancient texts speak of a qazi 
they refer to a judicial office having en- 
tirely different functions from those of the 
religious officiant now spoken of as a 
gazi ; and the applicability of the original 
texts tothe question whether the office 
now known in India as “that of a gazi 
should be hereditary may not be incon- 
jrovertible. 


My views in regard to the heredity of 
such offices have been expressed in 


(29) 3 B 232. 
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Phatmabi v. Ilaji Musa Sahib(30) and - 
Sundarambal Ammal v. Yogavana-gurukkal 


(31). Sadasiva Aiyar, J., took a some- 
what different view from mine in the 
Jatter case, but that view has not been 


follcwed: see Annaya Tantri v. Anmakka 
Hengosu (32). Though the gazi's office does ' 
not seem tohave been involved in any. 
decision of the Privy Council, their Lord- 
ships have frequently considered questions 
relating to ghatwal, which is: 

“An office held by a particular person from 
time to time, who is bound to the {performance . 
of his duties with a consideration to be enjoyed 
in return bythe incumbent of the office.” l 

Satya Narayan Singh v. Niranjan 
Chakravarti (33). A very elaborate judg- ' 
ment was delivered in this case, by Lord. 
Sumner, I shallhave occasion frequently: 
to refer to it. Such service may be for the 
village community: Joykishen Mookerji 
Collector of East Burdwan (34) at p. 43* 
This description entirely accords with 
the office of the gaziin the present case. 
Speaking with reference to such an office 
Lord Sumner said: “Where everything de- 
pends upon personal qualifications and 
exertions a heritable tenure is _ out of 
place”, Satya Narayan Singh v. Niranjan 
Chakravarti (33) and yet he also said that 
“the .. tenure, even if not originally granted ` 
as heritable, easily becomes so; : Satya ` 
Narayan Singh v. Niranjan Chakravarti (33). 
Thirdly, what is perhaps in itself conclu- 
sive isthat—under the Crown Grants” 
Act (Act XV of 1895), ss. 2 and 3—all pro- 
visions, restrictions, conditions and limita- 
tions contained in grants by or on behalf 
of Her Majesty or the Secretary of State 
are valid, and take effect according to 
their tenor, any rule of law, statute or 
enactment of the Legislature to the con- 
trary notwithstanding. I ought rather to 
have said that the Crown Grants Act 
would have governed the construction of 
the sanad if hereditary devolution had 
been provided for, and if the question of 
devolution had been before me. But Isee 
great difficulty in understanding why, for 
construing the sanad so far as necessary 
for the present case, the question of hered- 
ity should be introduced at all. What I 

(30) 33M 491; 21 Ind. Cas, 961; A IR 1914 Mad. , 
714; 26 ML J 115; 14 ML T 568; (1914) MW N 75. 


3 


31) 38 M 850; 23 Ind. Cas. 72; A I R 1915 Mad. 

561; 26 ML J 315; 091D M W N 286; 1 L W 276. 
(39) 41 M 886; 47 Ind. Cas. 311; ALR 1919 

Mad, 598: 35 M L J 196; 8 L W 301; 21 M L T163; 

M WN 569. | 

ers 51 I A 37; 79 Ind. Cas. 825, A IR 1924 P 0 

5:3 Pat, 183; 23 @ W Ņ 351; 5 PL T 17L@ 0). 
(34) 10 M I A 16; 1 Suth; 512; 2 Sar. 54 (P C,) 
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have to decide is not how the office is to 
devolve—whether hereditarily or by selec- 
tion or appointment: nor whether the office 
js tobe held for life or for what other 
period: Daudshah v. Ismail Shah (28) 
Jamal v. Jamal (27). 1 have only to 
determine whether, assuming that the 
judgment-debtor is the present, incumbent, 
the land isliable to attachment as if it 
were his private property. For this pur- 
pose, I have simply to determine the tenure 
of the incumbent for the time being. That 
depends upon construing the meaning of 
the. words “permanently continued as the 


service emolument appertaining to the 
said office.” 
On the contruction of the sanad the 


main contention before me was that it does 
mot grant the land itself, but merely 
exempts [rom payment of assessment. It 
is, however, (in Lord Dunedin’s words) a 
fantastic idea to turn the sanad into an 
exemption from assessment: Bomanji 
Ardeshir Wadia v. Secretary of State (35). 
The land itself is staied as being held and 
continued to the holders. It is also stated 
that the watan cannot be transferred. 
The words of the document have to be 
distorted to give them the restricted mean- 
ing: Vajesingji Juravarsingji v. Secretary 
of State (36 Venkata Sastrulu v. Divi See- 
tharamudu (37), Amrit Vaman v. Hari 
Govind (38) and Narayan Balkrishna v. 
Shivshankardas (39). Mr. Kane asserts (as 
is likely) that there was, prior to’ tha 
sanad, a grant by the Muslim cr Maratha 
rulers. Therefore, it is argued, that the 
British Government could not grant what 
the grantee, already possessed. But 
the sanad contains a specific declaration 
with regard to the tenure on- which the 
lands are to be held and the title to hold 
it. This will be clear when Act XI of 
1852 is examined, which I will presently 
do. It was contended thatthe words in 
the sanad, “the watan cannot be transfer- 
red” must be construed as meaning no more 

(85) 561 A51; 11} Ind. Cas. 1; A IR 1929 PC 
3'; 53 B 230; 33 C W N 293; 49 OL J 179: 3] 
Bom. LR 256; (1929) A L J 47 (PC) | 

(36) 51 14 357; 82 Ind. Cas. 779: A IR 1994 PG 
216; 48 B 613; (1924) M W N 694; 47 M LJ 574: 96 
Bom, L R 1143; 22 A L J 951; 40 O L J473: #11, 
W 2; L RS A’P C 199; 29 0' WN 317(P O. 

(37) 46 TA 123; 51 Ind. Cas. 304: A I RIDI9PC 
111; 43 M 166; 17 ALJ 725;37M Lg 49. 93 
Bom. LR 925; 26M LT 175; 300L J 44; to L 
WONO WAN a POPs RAP Oya 

$ Di 7: 7 + $ 
e 3 ae oe a Cas, 411; A IR 1920 Bom. 

(39) 34 Bom, L R 959; 139 Ind. Cas. 
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than that, in case the lands ‘are {rans- 
ferred, the right to exempticn from pay- 
ment of assessment will be forfeited. This 
contention was pressed mainly with reference 
to the alleged purpose of Act Al of 1852. 
Tke powers in exercise of which the sanad 
was granted are derived from that Act. 
The sanad refers to the Inam Committee's 
decision of 1852. It was in this connection 
pressed that the [nam Commission's func- 
tion under Act XI of1852 was confined to 
exemption to assessment. 

The heading of Act XI of 1852 states 
that the Act is for the adjudication of titles 
to certain estates claimed to be rent-free. 
It recites the exception from the cogniz- 
ance of Civil Courts of claims (in certain 
districts) against Government on account 
of inams and other estates exempt from 
payment of land revenue, and the desir- 
ability of these claims being determined | 
without delay. It provides for the appoint- 
ment of an Inam Commissioner (s. 2) who 
shall, (subject to modification, reversal or 
annulment by the Goverper (s. 5) in- 
vestigate (s. 3 and Sch. A) in some respects 
as a Civil Court (s. 5) titles to inams or 
jagirs or claims to exemption from land 
yevenue (Sch. A, r. 1). Tbe Commis- 
sioner shall receive from the holder of or 
cleimant to lands exempt fiom revenue 
(xz. 8,5 and 6) or alleged proprietor (rr. 4, 
5, 7 and 11) statements and evidence to 
prove the nature of his title (rr. 3 and 5) 
on penalty of the land being attached 
(rr. 5, 7,8end 11). The evidence forth- 
coming or precurable, whether in favour 
of Government or of the claimants, shall ` 
be tested with the statements and entries 
(rr. 9 and 10). Decision regarding the 
‘lands or interests (r. 10) shall then be 
passed, es shall seem just, ¿s to continu: 
ence, resumption, or full or partial assess- 
ment of the lends (r. 9). Copies of deci- - 
sions shall bedelivered to claimanis and 
sent to the mamlatdar or revenue manager 
(r. 12). Decisions affecting lands shall be 
carried into execution (r. 13). Appeals on 
grounds not of form, but justice of the 
decisicn lie withins hundred days of the . 
decree (elsewhere called tke decision) 
yr. 14), 

In ane tLe tribunal is established for 
a purpose to which Lord Shaw's words are 
applicable: “True, the making of the (inam) 
register was forthe purpose of determin- 
ing whether or not the lands were rent- 
free. But it must not be forgotten that 
the preparationof this register was a great 
act of state:” Arunachellam Chetty .v. Ven- 
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katachalapathi Guruswamigal (40). The Act 
itself refers to adjudicating as between the 
Government and the claimant or proprietor 
whether he has any title to hold land 
exempt from revenue. The title to hold 
inams and estates had to be first deter- 
mined. Though the Government was con- 
cerned only with the assessment, ithe 
larger question of title was involved in 
that of exemption. 

- Section 4 and Sch. B provide how, in the 
adjudication, such titles shall be determin- 


ed. The Scheme of Sch. B is not free 


from obscurity. But much light is derived, 
if (a) directions relating to the probative 
value of different categories of evidence 
are discriminated from ib) the forms of 
decisions that the Commissioner is em- 
powered to give (Sch. A, 1.9). First as 
to tke directions regarding the probative 
value that the evidence forthcoming or 
procurable must have in regard to the 
‘title (or tenure) on which the land is 
claimed to be held. The purpose for 
which the land is claimed to be held may 
indicate tthe persons entitled to hold, and 
the conditions of their tenure: whether it 
must be permanent. “Peculiar advantages” 
are conferred on institutions like mosques 
and temples: see Arunachellam Chetty v. 
Venkatachalapathi Guruswamigal (40). 
Specific provisions govern official tenure, 
or authorised ernmoluments of any heredi- 
tary office. To appreciate the rules or 
directions for attributing appropriate 
probative value to particular classes or 
pieces of evidence, the contemplated evi- 
dence may be formulated under separate— 
they are not mutually exclusive —catego- 
ries. The schedule contemplates one or 
more ofthe following categories of evi- 
dence: f 

(1) A specific and absolute declaration 
by the British Government (r. l; r4, 


r. 1): 

(2) a sanad (r. 2) from, or recognition 
by, competent authority (r. 7, pr. 1-3, 
T. 8, pr. 1-3 (4) ); 
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(3) title deeds or other records proving | 


circumstances of original grant or inam 
(r. 7, pr. 1-3, 4 and r. 8pr. 7; pr. 1-3) or proof 
of original valid title (r. 7, pr. 7) ; 

(4) prescriptive right (r. 4, pr. 3), or un- 
interrupted holding, or authorised posses- 
sion (rr.3 and 4, pr. 1); or undisputed 
enjoyment ({7.4,pr.2, r. 7, pr 4, r. 8, 

(40) 46 I A 204; 53 Ind. Cas. 288; AIR 1919P 0 
62; 43M 253,37 ML J 460; (1919) M W N 850; 17 
A LJ1097; 10 L W 612; 26 MLT 479; 240 W N 
io UPLR @ ©) 10; 22 Bom. L R 457 
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pr. 4) for sixty or forty years (r. 3, 4); 
in the case of institutions (like mosques 
and temples) sufficient prescriptive en- 
joyment, though not full prescriptive title 
(x. 7, pr. 5 and 7): [length of enjoyment 
as inam by official person is not of itself 
sufficient title : r. 8, pr. 6) ; 


(5) entry of the holding in genuine 
accounts of District Officers (though not 
passed or audited) as proof of authorised 
and uninterrupted possession or prescrip- 
tive right (r. 4, pr. 1 and 2), provided 
that the Collectoral accounts do not show 
it as unauthorised (r. 4,pr. 1); [in the 
case of institutions (r. 7, pr. 6) enjoyment 
may be proved by mere entry of inam 
(r. 7, pr.4 and 5) ]; ‘en 

(6) in the case of an institution, the 
permanent character of which is un- 
doubted, evidence that the land is held 
for its support, though permanent con- 
tinuance is not expressly provided for 


(7) in the case of lands authorizedly 
held on official tenure as (i. e. emoluments 
for offices), evidence of local usage that 
the official tenure wis meant to be here- 
ditary, and has been so considered here- 
tofore, though there be no sanad declaring 
it to beso (r. 8):e. g. inams which form 
the authorized emoluments of any here- 
ditary offices as gazis, Village jushis,. ete, 
(r. 8, pr. 4 and 5) ; such inams are distingu- 
ished from : 

(a) hereditary personal inams (r. 9. 
pr. 1), e. g, merely personal holdings of in- 
dividuals in their own names for the per- 
formance of ceremonial worship (r. 7 pr. 6), 
from 

(b) emoluments continued for service per- 
fofmed to the State (x. 7, pr. 15, r. 10) and 
from 

(c) tenures of a political mature, e. g 
khalsat, mahals, saranjams (r.4,pr.. 3) jahgirs 
r. 10). 

Secondly, if the evidence falls within the 
appropriate category, the Act confers on 
the Commissioner jurisdiction to give a 


decision or decree (Sch. A,r. 14) in one 
of the following forms: 
I. where a specific declaration of the 


British Government is in evidence, the 
land may be continued according to its 
terms (r. 1) ; or 


TI. where there is a sanad, the land may 
be continned according to its terms, de- 
claring it hereditary (r. 2), or in perpetuity 
(rx, 2, pr. 1) provided that the 
tenure can be observed without. 
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breach of the laws or public decency (rr. 2, 
pr. 1-3); or 

I. continued hereditarily or in per- 
petuity or permanently exempt (rr. l, 2,7 
and 8) ; or 

IV. continued so long as there may be 
heirs male of ihe body (r. 3); or 

V. continued for cne further succession 
than the incumbent (r. 4); or 

VI. continued for the life of the incum- 
bent ir. 6, pr. 1) ; or 

VIL in the case oflands resumed, con- 
tinued as to a moiety for the life of a poor 
and destitute widow of the last incumbent 
(r. 9) ; or 

VIII. in the case of a personal hereditary 
inam, continued for the life of the widow 
of an heirless proprietor (r. 9, pr. 1); or 

TX. in the case of land governed by 
rr. 1-4, it may be declared that it is not 
continuable (r. 6) ; or 

XY. inthe case of land claimed for the 
support of a mosque or similar institution, 
the claim being found to be unsupported by 
proof of original title, and proved void of 
sufficient ‘prescriptive enjoyment (r. 7, 
pr. 7) thatit beresumed on the demise of 
the incumbent (r. 6); 

XI. in the case of land evidently held by 
fraud recently committed (e.g. resumed 
land re-occupied without authority or a 
pretended inam) that it be resumed at once 

r. 6, pr. 2). 
i In ae light of Act XIof 1852 and its 
Schedules each expression in the sanad 
reads like a Code word. For the language 
of the sanad follows (he forms of decisions 
specified in the Act. The adoption of any 
particular form of decision depended (as I 
have explained) on the category under 
which the evidence before the Inam Com- 
missioner was deemed to fall. So that 
from tie fcrm of decision adopted (i. e. 
the terms of the sanad) the nature of the 
evidence that led to the sanad may be 
gathered. | 

The sanad recites that the land is held 
as watan official emolument, that itis so 
held under the authority of the Government 
and thatihere istke entry in the village 
accounts (which is set out) referring to the 
decision of the Inam Committee. These 
facts bring the evidence under categories 
(1), (2) and (5) above. That, it is for the 
performance of service, distinguishes it 
from inams that are personal, or for service 
to the State, or tenures of a political 
nature : category (7). The.words “perma- 
nently continued” heve the specificsigni- 
ficance given to them in forms of decisions 
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J, IZ and II in contrast: to form IX: 
see Arunachalam Chetty v. Venkatachala- 
pati Guruewamigal (40). The wards imply 
that there wasa previous grant which the 
British Government recognises and adopts. 

The word ‘watan’ occurs twice in the 
sanad,—in the expression “lands held as 
watan official emoluments” and when it 
is said this “watan is held for performance 
of service.” The word was used perhaps 
in a sense similur to the definition in 
s. 4 of the Watan Act, viz. “The watan 
property, if any, and the hereditary office 
and the rights and privileges attached 
thereto together constitute the watan”. 
Prof. H. H. Wilson in his Glossary says: 
“Amongst the Marathas ‘watan’ has come to 
import any hereditary estate, office, privi- 
lege, property or means of subsistence.” 
Both these definitions include office, and 
these words taken with the words in the 
sanad thatthe saidlands shall be continu- 
ed as service emoluments appertaining to 
the said office,” and with the condition that 
the holders shall perform the usual ser- 
vice, leave no doubt that thereis a grant 
of en office remunerated by lands. (These 
are the words of Jackson, J., tothe con- 
text of which I shall refer later). Whether 
it is called a grant, or merely a recognition 
of a pre-existing grant, the sanad is the 
result ofan actof state. The condition of 
continuing faithful subjects is an indication 
of this. Conferring title or acknowledgment 
of title by Government stands on the same 
footing, Vajesingji  Joraversingji v: 
Secretary of State (36). The new Govern- 
ment continues the old grants on condition 
of atransfer of allegiance. The subjects 
can make good only such rights as are re- 
cognised by the new State : Satya Narayan 
Singh v. Niranjan Chalkravartt (33). 

The grant isto bea permanent one, as 
the office requires permanent succession. 
Whether the office is to devolve hereditari- 
ly or howis nct mentioned. It may be 
that that incident must be considered as 
introduced by -tne use of the word “watan” 
or by Sch. B, 1. 8; orit may be that 
the absence of any reference in the sanad 
to the evidence of local usage to the effect 
that the official tenure on which the lands 
are held was meant to be hereditary, must 
be deemed t@ leave the door open for the 
general Muhammadan Law which is oppos- 
ed 10 the recognition of heredity. It may 
again be thatthe existence of local usage 
may be proved when the question arises. 
These questions do not, however, arise be- 
fore me. 
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What the sanad confirms is a permanent 
grant. To that extent itis unquestion- 
able. Sees. 16, cls. (D) and (E) of Bombay 
Act II of 1863. That Act and not Bombay 
Act VII of 1863 was applicable, since the 
lands in question were subject to the opera- 
tion of Act KL of 1852 and there was the 
Inam decision 263 of 1852. The said 
els. (D) and (Ii) provide that Government 
shall be competent to determine any ques- 
tion that may arise in giving effect to the 
Act (in particular the question about con- 
tinuing lands held for service) : and that a 
final adjudication under Act XI of 1852— 
such as that referred to in the present 
sanad— shall be held to be aformal adjudi- 
cation. 

The sanad is dated July 1, 1867. It 
recites the entry of the current year and 
is based primarily on that entry ; but that 
entry is statedly based onthe decision 
No. 263 of the Inam Commission fifteen 
years before. That decision, given on evi- 
dence falling under three of the 
seven categories mentioned above, had 
stocd for fifteen years as a “specific 
and absolute declaration by the Govern- 
ment.” Whether there had been pro- 
duced before the Inam Commissioner 
in 1852 any sanad or title deed, it does 
not appear, and does not matter. That 
evidence could not have consisted merely 
of enjoyment: see category (4). Sir John 
Kay’s reference to “that confiscatory 
tribunal known as the Inam Commission,” 
hes been perhaps sufficiently refated: 
Etheridge’s Inam Commission Government 
Selection (N. 8.) 182 (1874), p. 64. There 
is, on the other hand, no reason to 
assume that the Commission recognized 
claims without evidence and in contraven- 
tion of the directions in Act XI of 1852, 
see r. 8. In any case, ‘What they did after 
investigation, nct what they thought 
at the invesligation, is the matter of 
moment’: Vajesingji Juraversingji v. 
Secretary of State (36°. 

The question then is whether land held 
on such a tenure—as emolument for an 
ofice for service involving perpetual suc- 
cession —is liable lo attachment as private 
property. On principle the question seems 
to reduce itself to absurdity. It is no- 
toriously difficult to find authority for what 
is clear: Keighley Maxsted & Co. v. Durant 
(41). But the present question is not 
devoid of authority. These lands form 
remuneration for the discharge of functions 


(41) (1901) A © 240; 70 LI KB 662; 84 LT 777; 
I7TL R527. 
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in which the community is interested. In 
Forbes v. Meer Mahomed Tuquce (42), the 
Privy Council particularized for approval 
two passages out of five judgments in Baboo 
Koolodeep Narain Singh v. Mahadeo Singh 
(43). Their Lordships expressed concur- 
rence with (1) many of the general principles 
laid down by Peacock, O. J. who had em- 
phasized the significance of the services 
being for the benefit of the public and 
not of the plaintiff alone, and (2) with 
Jackson, J. who distinguished the grant 
of an estate burdened with service, from 
the grant of an office the performance of 
whose duties are remunerated by the use 
of lands. The sanad before me fixes these 
lands as such remuneration. That is the 
significance of its being declared that the 
land cannot be transferred and no nazarana 
is levied. Where the grant is as re- 
muneYation for service, the holders at any 
time are bound to keep the estate un- 
impaired asa remuneration for service to 
the persons officiating and to pass it on 
unimpaired to each successive office-bearer: 
see Sundarambal Ammal v. Yogavana- 
gurukkal (31). Where the office is of a 
public character and held for the general 
good “it is necessary to ensure that the 
lands and the service shall remain sub- 
stantially connected,” so that actual per- 
formance is assured and “this involves 
that the lands must remain inalienable”: 
Satya Narayan Singh v. Niranjan’ 
Chakravarit: (33), otherwise “the very end 
for which the grants were made would 
be defeated": Hurlala v. Jorawan (44), 
approved in Satya Narayan Singh v. 
Niranjan Chakravarti (33). As put in 
Venkata Jagannadha v. Veerabhadrayya 


*(45): 


“When emoluments consists of land the land 
does not become the family property of the person 
appointed to tne office whether in virtue of a here- 
ditary claim to the office or otherwise, In is an ap- 
pendage to the office, inalienable to the office-holder 
and designed to be the emolument of the office into 
whose hands soever the office might pass.” 

Had the Inam Ccmmission allowed the 
land to be transferred, the rights of the 
incumbent would have been enhanced and 
the Goverhment entitled tonazarana. But 
doing so would have encroached on the 
rights of the community, presumably con- 
travening the original grant. These genera] 

an 13M IA 438; 2 Suther 358; 2 Sar. 588 
(PO). : 

43) 6 W R 199; BL R Sup. Vol. 559 (F B). 

(44) (1837) 6 S D A169, 

(45) 48 I A 244; 61 Ind. Cas. 667; AIR 1999 
P O 96; 44 M 643; 41 MLJ 1; 34 C 15916; 14 L 
W 59; (1921) M WN 401, 30MLTI14; 260 W 
N 502 (PO. 
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considerations are strengthened by charac- 
teristics of offices in Islamic Jaw. The 
mutawalli of a wakif holds a position much 
more akin toa trustee that a qazi does. 
Courts in India had easily slided into the 
habit of considering the mutawalli as the 
owner of the land with an obligation 
annexed thereto “Indian Trusts Act, s. 3). 
But this wasrectified by the Privy Council. 
T'he property is not vested in the mutawa lli: 
Vidya Varuthi Thirtha Swamigal v. Balu- 
sami Ayyar (46), Muhammad Rushtam Ali 
v. Mushtaq Husain (47). If a mutawalli 
eannot claim ownership or do anything 
inconsistent with the object of the wakf, 
how can the acts of the qazi for the time 
being deleteriously affect the property set 
apart for the emoluments of future gazis ? 
In Dharamdas Shambhudas v. Hafiasji (48), 
where a cash allowance was attached, it 
was expressly s‘ated that it may be open to 
Mohinuddin tLe qazi (though not to 
the defendant) ‘to urge that the allow- 
ance is appropriated as service remunera- 
tion and is non-transferable.” Again sli- 
pendiaries in Islam are not entitled to an- 
ticipate: Baillie I, 450, II, 100, 102, 109; 
Hedaya 148, 149; Durr-ul-Mukhtar, Ch. 
on Nafaka (fasl). This expressly refers to 
the gazi’s maintenance, 

An incident reported of Umar Abdul 
Aziz (93-105), the just Caliph, well illus- 
trates the position. Unguarded charity 
Curing Ramzan, the month of fasts, is 
said to have so reduced the Caliph’s 
means on the approach of the Had festival 
as to make it impossible for him to give 
even to his family: presents demanded by 
convention. He was thereupon induced by 
Fatima, his consort, to apply to the Beit- 
ul-mal for payment of the current month’s 
stipend a week before the end of the month. 
The Caliph is said to have received with 
humble submission this slern reply from 
his own fiscal offizer: 

“First produce the sanad from the Angel of 
Death, that thou shalt be permitted to live till the 
end of the month; and send me a certificate that 
thou hast performed the duties in respect of which 
thou seekest the emoluments.” 

This incident is related with pride to 
Muslim audiences who listen to it un- 
- questioningly. It strikingly presents the legal 

(46) 481 A 302; 65 Ind. Cas. 161; A IR1922 PO 
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position of emoluments for office in the 
law of Islam, even though the anecdote 
may be apocryphal. The emoluménts be- 
come the property of the qazi only after 
he discharges his duties. Till he has 
earned them he has no right over them. 
His right over the emoluments ripens 
only with possession. The lands them- 
selves do not belong to the gazi. He is 
merely entitled to take the produce ac- 
cruing while he holds the office. More- 
over, the gazi cannot claim an indefeasible 
right to the emoluments being removable 
from his office as qazi: Regulation XXVI of 
1827, s. 2, and Jamal v. Jamal (27), Joy- 
kissen Mookerji v. Collector of East Bur- 
dwan (34), Satya Narayan Singh v. Niran- 
jan Chakravarii (83) and Rajah Nilmoni 
Singh v. Bakranath Singh (49). 

I have referred several times to Satya’ 
Narayan Singh v. Niranjan Chakravarti 
(33). At pp. 58 and 59* of the report Lord 
Sumner formulates the propositions derived 
from an examination of the authorities. 
One of these propositions is : 

“A tenure so granted” [viz. as considera- 
tion for performance of duties by a per- 
son from time to time bound tu perform 
them: Satya Narayan Singh v. Niranjan 
Chakravarti (33)), 

“is inalienable and indivisible: Hurlala v, Jora- 
wan (44), and cannot be sold in execution of a ` 
decree against the person of the incumbent of the 
office of ghatwal for the time being: Raja Nilmoni 
Singh v. Barkanath Singh (49) [in appeal from 
Bukrinath Singh v. Nilmoni Singh (50y) and Joy- 
Kissen Mookerji v Collector of East Burdwan (34). 

“Their Lordships are of opinion,” Sir 
B. Peacock had said (at p. 1241) in Raja 
Nilmoni Singh v. Bakranath Singh (49), to 
which Lord Sumner refers, 

“that the tenure is not transferable or saleable 
in execution of a decree, If the lands were trans- 
ferable by voluntary sale or sale in execution or 
otherwise there would be no security that the trans- 
feree would be a proper person to discharge the 
duties in respect of which the lands are held.” 


The principle that, where a tenure is 
created, as distinct from a mere personal 
employment, the services are in the nature 
of a public obligation which cannot be 
waived is enunciated in Satya Narayan 
Singh v. Niranjan Chakravarti (33). “The 
public also nag, 2 great interest in their 
maintenance,” J oykissen Movkerji v. Collee- 
tor of East Burdwan (34). Sir John Edge 

(49) 9 TA 104; 90 187; 4 Sar. 335; 5Shome L R 
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refers to alienation which is prohibited in 
the interests of the state: Madhavrao v. 
Raghunath (51). 

Reliance was placed by the respondent 
on Irappa Bin Malappa Naik v. Appasaheb 
Irbasappa (52). But there all that was 
decided was that the civil Courts had 
jurisdiction to decide, what the Inem 
Commissioner had of course not to deter- 
mine, who wes entitled to succeed under 
the terms of the sanad. Baba Kakaji 
Shet Shimpi v. Nassaruddin (53), construes 
certain resolutions of the Government which 
ecntained words to the effect that the 
lands “may ba resumed.” It was held 
that the Collector by purporting to take 
away the land from the person who was 
holding it acted beyond the powers con- 
ferred upon him by the resolution, as it 
was explained in another Government re- 
solution that by these words he was autho- 
rized merely to enhance the assessment to 
the normal assessment. This is in accord- 
ance with the general law as well as 
what the analysis of Act XI of 1852 
indicates. Government on finding that 
there was no inam could only resist the 
claim to exemption; they could not take 


away possession irom the person who 
was in possession unless they could 
establish a superior title. In Maho- 
madsaheb v. Secretary of State (54), 


the sanads granted in 1852 and 1867 ex- 
pressly reserved the right of a person to 
whom the lease hed been transferred in 
1835. The‘decision proceeded on the con- 
struction of the sanads which saved the 
right of the transferee. None of these 
cases affect the question before me or help 
to construe the sanad before me. 

The examination cf Act XI 
makes the meaning of every word of the 
sanad so clear that I may be charged 
avith supererogation in having examined 
these cases. The construction is emply 
corroborated by general principles enun- 
ciated by the Privy Council. Construing 
the sanad on its cwn terms, the lands 
cannot be transfeired; they are to remain 
intact as emoluments annexed to the office. 
The words “and in consequence no naza- 
rana will be levied” show that no trans- 
fer was contemplated or allowed. The 
(31) 50 IA 255; 74 Ind. ore 362; A I R 1923 
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last point argued before me was that in 
Eny case the right, title and interest of 
the defendant in this property should be 
altacbed and sold. But the sanad pre- 
vents this being done. Giving effect to 
the sanad requires thet these lends shall 
(in the interests of the community and 
presumably in accordance with the terms 
cf the original grant) be preserved un- 
impaired as emoluments for the kLolder 
of the office. They are not transferable. 
It is impossible to give any interest in 
them except toa person holding the office. 
It is only after the enoluments have come 
to the hands of the defendant and þe- 
come his property, that they can be at- 
tached in execution of a decree against 
his person ; not before. This appeal will 
be allowed with costs throughout. The 
sale is set aside. I declare that this case 
is a fit one for appeal under-cl. 15 of 
the Letlers Patent. 
Letters Patent Appeal. 

Broomfield, J.—This is an appeal in 
execution proceedings raising the question 
of the liability of qazi watan land to be 
sold in execution. The material facts are 
very few. The appellant in this Letters 
Patent Appeal brought a suit againsi the 
respondent in 1925 and got three fields 
in the possession of the respondent at- 
tached before judgment. He obtained a 
decree on August 26, 1926. It was a de- 
cree for money, but it provided that ihe 
attachment cn the three fields was to continue 
until the decree was satisfied. In execu- 
tion proceedings tke Court ordered that 
one of these fields, Survey No. 82 plot 
‘No. 1, which is gazi watan land, should 
be sold. This order for sale was made 
on August 8, 1928. Execution of the decree 
was then transferred to ihe Collector. 
Defendant made an application to the Col- 
lector contending that the land was not 
liable to be sold, but the Collector re- 
jected his application, and ithe land was 
sold on June 26, 1930. Inthe meantime, 
on April 16, 1930, the defendant had ap- 
plied to the Subordinate Judge repeating 
the contentions which he had made before 
the Collector, viz, that as the land in 
question is inam granied to the defen- 
dant as qazi service emolument and as 
it is non-transferable by the terms of 
the sanad, it cannot be sold. The Sub- 
ordinate Judge held, on September 8, 1930, 
that there was no legal bar to the defen- 
dant's interest in the land being attached 
and sold in execution of the decree against 
him. Subsequently, on September 25, 1930, 


| before judgment. 
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the Collector confirmed tke sale. There 
was an appeal from the Subordinate Judge’s 
order to the District Judge who agreed 
with him and held that the land is liable 
to be sold. On second appeal, however, 
Tyabji, J., took the other view and has 
set aside the sale. 

The first part of his judgment is an 
exhaustive examination of the law relat- 


., ing to the powers of the Collector in exe- 


cution proceedings transferred to him. We 
do not consider it necessary to accompany 
the learned Judge over this ground. There 
may of course be cases in which there is 


. room for doubt as to the respective powers 
„of the Collector and the Court, but in the 


present case we think the matter presenis 
no difficulty. The Court had ordered the 
sale of this land which had been attached 
In exercise of the powers 
conferred by Sch. HI the Collector could 
postpone the sale, or let or mortgage the 
land instead of selling it or sell part of it 
only. But it was not open to him to al- 
low the validity of the order for sale to 
be questioned. In that respect he can be in 
no better position than a Court executing a 
decree transferred to it; he cannot go be- 
hind the decree. Conversely, as itis not 
within the Collectors competence to 


` consider this question, it must be open 


to the Court to consider it, ona proper 
application and assuming that there is 
no bar, of res judicata. The mere fact 
that the carrying out of the Court's order 
has been delegated to the Collector can- 
not deprive the Court of jurisdiction to 
consider the validity of the order. If any 
authority is required for these propositions, 
it will be found in Onkar Singh v. Mohan 
Kuer (55). The only point of this kind 
which could really arise is whether it was 
open to the defendant to question the valid- 
ity of the Court’s order for sale by an appli- 
cation in execution when he had not appeal- 


“ed against the order. 


But that particular point has not been 
taken in any of the lower Courts and in 
accordance with the usual practice, we have 
declined to allow it to be teken in. the 
Letters Patent Appeal. Mr. Kane, who 
appears for the appellant, cited Parbhu Lal 
v. Badri (56), in support of his right to 
argue the point before us. In that case 
some decisions of the Privy Council have 
been referred to, but we do not think that 
there is anything 
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affects the power of the High Courls to 
decide what matters they will consider in a 
Letters Patent Appeal. A Full Bench of 
the same High Court in Mahabir Singh v. 
Dip Narain Tiwari (57), has recognized the 
practice according to which new points are 
not to be allowed to be raised in such 
appeals, though it was held that that 
practice does nat mean any absolute prohibi- 
tion. In Shripad Shivram v. Shivram 
Bhikaji (58), our own High Court has held 
that in an appeal under tke Letters Patent 
the appellant is not entitled to be heard on 
points which had not been raised before the 
Judge from whose judgment the appeal has 
been preferred. Teja Singh v. Gurcharan 
Singh (59), was followed. We think the 
practice is salutary and we see no reason 
why we shculd depart from it in this case. 
We must take it, therefore, that the ques- 
tion whether the land is liable to be sold 
is still open for consideration on the merits. 
That question depends upon the construc- 
tion of the sanad which is set out at p. 6 
of the print. The sanad which is dated 
July 1, 1867, begins by reciting that certain 
land held as watan official emolument under 
the authority of the British Government is 
entered in the village accounts. Details of 
the land are then given. In the column for 
“designation of office” ihe name of the 
defendant's ancestor is given. The author- 
ity for permanent continuance of the grant 
is given as the Inam Commission’s decision, 
No. 263 of December 31, 1852. Then there 
are details of the land, field No. so. and so, 
measurement so and so, and assessment so 
and so. Then follows this provision: 

“It is hereby declared that the said land shall 
be permanently continued jas the service emolu- 
ment appertaining to the said office on the follow- 
ing conditions, that is to say, that the holders there- 
of shall perform the, usual tservice and shall con- 
tinue faithful subjects of the British Government. 
As this watan is held for the performance of ser- 
vice, it cannot be transferred,and in consequence 
no nazarana will be levied.” 

The sanad is in the ordinary form for 
grants to village servants useful to the com- 
munity and is so printed in Joglekar’s 
Alienation Manual at p. 311. As I have 
mentioned, the person whose name appears 
under the heading “designation of office” 
is defendant's ancestor and it is not dis- 
puted that the land has descended from 
father toson. Kis also not disputed. that 

(57) 54 A 23; 134 Ind. Cas, 238; A IR19381 All. 
Ey AL J715; Ind. Rul. (1931) All. 812 
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l the defendant performs the duties of a qazi. 
Mr. Kane contends, however, that he is no; 
legally a-gazi because the office of qazi, 
under Muhammadan Law and as held by the 
Courts, is not hereditary and the defendant 


has not been appointed qazi by anybody. 
Therefore, he says, in spite of the terms 


of the sanad, his interest in the land can - 


be sold. Tyabji, J,, points out in his judg- 
ment that when the ancient texts speak of 
qazi, they refer to a judicial office having 
entirely different functions from those of the 
religious officiant now spoken of as a qazi; 
and the applicability of the original texts 
to the question whether the office now known 
in India as that of a qazi should be kere- 
ditary may not be incontrovertible. There 
is a Special Act, the Kazis Act XII of 1880, 
under which appointments of gazis may 
now be made, although the Act does not 
confer on the gazi the exclusive right to 
perform functions which his office requires 
him to discharge. This Act has been 
applied to some parts of the Bombay Presi- 
dency but apparently not to the District of 
Belgaum with which we are concerned. 
That being so, it seems to be a matter of 
doubt whether any valid nomination to the 
office of qazi could now be made. 
However that may be, the question whe- 
ther the defendant is legally entitled to 
hold the office of qazi or not does not 
appear to be relevant as between the parties 
to this litigation. The sanad declares that 
the land shall be permanently continued as 
Service emolument appertaining to the office 
of yazi. Defendant is at any rate a de 
. facto qazi and is performing services as 
such. If he is not legally entitled to per- 
form those services, it may be open to the 
Government which granted the sanad to 
resume the grant. What the effect of re- 
sumption would be, whether defendant 
“might be turned out of possession Or merely 
required to pay full assessment, I need not 
consider. As long as the sanad remains in 
force, I cannot accept Mr. Kane’s conten- 
tion that the land can be transferred to a 
person like the plaintiff who has nothing to 
do with the office of qazi and is not even a 
Muhammadan, That would be inconsistent 
with the plain terms of the grant. Nor can 
I sce any force in the distinction which the 
learned Advocate attempts totlraw between 
the sale of the land and the sale of defend- 
ant's right, title and interest in it. Nothing 
more than the interest of the defendant in 
the land could of course be sold in execu- 
tion of a decree against him. But the 


practical effect. of the sale would be that the 
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land would cease to be available as remune- 
ration for the qazi’s services and that is 
contrary to the sanad. 


The other line of argument for the appel- 
lant is that the Inam Commission only dealt 
with the right of exemption from paying 
the assessment and that the expression ‘‘per- 
manently continued” in the sanad did not 
apply to the land but only to the con- 
tinuance of the exemption. Tyabji,J., has 
sufficiently disposed of that argument in 
his discussion of the provisions of Act 
XI of 1852 and of the authorities. [ 
think it is only mecessary to say that 
the plain language of the sanad nega- 
tives the construction which Mr. Kane, 
wishes us to place upon it. The landis the 
watan official emolument, the land is to 
be permanently continued, and the watan, 
which in the context can only mean the land, 
cannot be transferred. Mr. Kane is unable 
to explain how, ifthe watan meant merely 
exemption from assessment as he says, it 
could possibly be transferred apart from 
the land. He can only say that if the 
land is transferred, the exemption would 
cease. But that is not what the sanad says. 
No case has been cited to us in which the 
Court has construed a sanad in this form 
and held that the land can be sold. We 
think, therefore, that Tyabji, J.s decision 
is right and dismiss the appeal with costs. 
D Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’'S COURT 
Criminal Appeal No. 54-B of 1935 
November 14, 1935 
SUBHEDAR, A.J, O. 
Musammat PARW ATI—ACCUSED— 
APPELLANT 
versus 
EMPEROR—RESPONDENT 
Criminal trial—Evidence—Want of interest of 
witnesses in prosecution —Whether makes their evi- 
dence reliable—Evidence must be secrutinized on 
merits -Court should not accept imporbable stories as 
true—Motive—-Case of murder depending entirely on 
circumstantial evidence—Motive should be found 
out—Held, confession, which was subsequently 
retracted was false and made under Police pressure. 
Cases are not wanting where Investigating Police 
Officers have been found to have gone the length of 
manufacturing false evidence in the mistaken zeal 
of discharging their duty of detecting . crimes, It 


. is, therefore, the duty of* the Judge who holds the 
trial to scrutinise the prosecution evidence on its 


320 


own merits in each casé.’ The most common argu- 
ment, that because the prosecution witnesses are 
‘independent and have apparently no reason to 
depose falsely against the accused, is simply fal- 
Jacious. It is anelementary principle in the admi- 
nistration of criminal justice that want of interest 
in the prosecution does not by itself stamp the 
evidence of a witness with truth. The weight 
which isto be attached to the testimony of a witness 
depends, in a large measure, upon various conside- 
rations, some of which are that on the face of it 
his evidence should be so much in consonance with 
probabilities and consistent with other evidence, 
` and should generally so fit in with the material 
details of the case for the prosecution as to carry 
conviction of truth to a prudent mind. If these 
elements are wanting in the testimony of a wit- 
ness, however, independent he may appear to be 
his evidence should not be relied on in the decision 
of criminal cases where persuasion of guilt must 
amount to a moral certainty. 

It requires a great deal of courage to put for- 
ward intrinsically improbable stories before a Court 
of Justice but it demands a greater degree of 

_ credulity onthe part of a Judge to accept them as 
true. Sheikh Shafi v. Emperor (1), relied on. 
Held, on facts that where the case entirely 
depended on circumstantial evidence, the failure of 
the Judge to give a definite finding on the point of 
the motive can be explained only on the ground 
that hehad failed.to discover, from the evidence on 
“record, any motive whatsoever on the partof the 
accused to have committed the alleged diabolical 
murder ; , 

Held, further that the only conclusion that could 
legitimately be drawn from all the circumstances is 
tnat the accused gave out the truth tothe Com- 
mitting Magistrate, by stating that the confession 
made by her to him on the previous ocassion was 
_false and not voluntary and that it was made under 
Polica pressure. oe i 

Or. A. tried by the Additional Sessions 
Judge, Buldana. f 

Mr. W. R. Puranik, Standing Counsel, 
for the Crown. 

Judgment.—The appellant, Musammat 
Parwati, has been convicted by Mr. Nashik- 
kar, Additional Sessions Judge, Buldana, 
of murdering one Prayagi, a girl 9 years 
of age, and sentenced, under s. 302, Indian 
Penal Code, to transportation for life. 
The appeal was filed from Jail and as the 
appellant was a mere labourer, she was not 
represented by any Counsel at the hearing 
of the appeal. Having, however, very 
carefully gone through the record and 
critically examined the several articles 

‘and documents in evidence with “the 
assistance of the learned Government 
Advocate, I am clearly of opinion that 
the conviction of the appellant is unsustain- 
able and she is entitled to en acquittal. 

The judgment under appeal though 
lengthy, is indeed very perfunctory. AsI 
will show later on, the learned Judge 
has not only completely ignored some of 
the important feaures which ‘emerge from 

„the prosecution eyidence itself but he has 
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glossed over difficult questions which arcse 
He does not appear lo have 
gone deep into the evidence-and; therefore, 
most of his findings are palpably wrong. 
Now and again ingenious attempts have 
been made by him either to explain away 
or to water down the points 
against the prosecution. Further, the 
record of the evidence in the case has 
been so carelessly made that some of the 


important prosecution witnesses were not., 


questioned on crucial points, which were 
apparently within their knowledge, and 
which, if elucidated, might possibly have 
strengthened the case for the prosecution, 
or atfleast have cleared up matters which 
are left obscure. What appears to have 
happened is ihat upon a- superficial con- 
sideration of certain broad features of the 


‘case, the learned Judge was hastily con- 


vinced of the’ guilt of ‘the aceused to 
such an extent that he failed to view the 
evidence in its true perspective. This 
impression of mine derives considerable 
support from the fact that the learned 
Judge refrained from passing the normal 
sentence of death—which is 


committed for 
ments—upon the appellant for the following 
reasons :-— 

“I am convinced that the accused acted under 
sheer momentary impulse without fully realising 
grave consequences. The accused belongs to that 
sex which is generally allowed some leniency in 
the matter of punishment and the case is oasily 
distinguishable from type of brutal murders usually 
committed for robbery.” sae 

In order to properly appreciate the cas2 
for the prosecution and the evidence 
tendered in its support, itis necessary to 
state a few facts which were either not 
disputed by the appellant or are sufficiently 
proved. 


(a) The deceased Prayagi had just com- 
pleted 9 years at the time of her 
death. She was a daughter of one Sakharam 
and Zumki(P. W.No.16), who have another 
daughter, named Dari, younger than Prayagi. 
Sakharam is the son-of Asru Balwanta 
Kunbi (P. W. No. 17) and Zumki is the 
daughter of Narayan Yesu Kunbi (P. W. 
No.3). Thess people reside in the village 
of Tad-Seoni. 
is not drawa to scale, shows that the 
house of Sakharam and Zumki is close to 
that of the appellant and the house of 
one Bandu only intervenes between the 
houses of Narayan and Sakharam. Although 
Asru lived serarate from his son Sakharam, 
his house is not shown in the map. The 


which tell > 


the only. 
suitable one in the case of child ‘murder . 
the sake of petty orma- 


Exhibit P-13, the map which | 


ki 
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house of Gaba (P. W. No. 4) adjoins that of 
Sakharam. 

(b) The relations between Zumki and 
the appellant had become strained since 
January 1935,-for the following reasons, 
‘given by the former in her examination- 
in-chief : 

“Iam not on talking terms with her since Pus 
month. Once my Bodice (choli) and Prayagi’s fadke 
were thrown into a well and I abused Parwati 


suspecting her of the mischief. She retaliated and 
picked up a quarrel.” 


In cross-examination Zumki cleared up 
the point by further stating: 

“I had no suspicion against any one but abused 
generally when my clothes were lost but then 
Parwati accused and her relations picked up a 
quarrel and so I suspected her. I had no quarrel 
with accused before this.” 

The record does not show that the 
relations between these two women worsen- 
ed at any time after this incident and 
before Prayagi’s death. 

(e) On Friday, April 19 last, Prayagi and 
‘Dari had their morning meal and went 
out to play. At about lla. m. the former 
was found missing and in spite of vigorous 
search all that day she was not traced. 
The next day (April 20) Ganpati, the 
Police Patil of Tad-Seoni (P. W. No. 9), 
sent a report (Ex. P-1) to the station house 
Kingaon Raja about the missing of Prayagi. 
The Sub-Inspector Lachmaiya (P. W. No. 1) 
went to Tad-Seoni at 4 P. m. on April 21, 
when, on inquiry from the girls who were 
playing with Prayagi and also her parents, 
he came to know that Prayagi was seen 
with the appellant and s> hs called and 
questioned har. She then: 


“admitted that on Friday while sha was going to 
collect dry cowdung cakes Prayagi was following 
her but she had sent away the child asking her 
not to come.” 


(d) During the absence of the Sub- 
Inspector (P. W. No.1) the report (Ex. P-2) 
of ‘the Patil of Deokheda (P. W. No. 15), 
scribed by his brother Bajirao (P. W. 
No. 8), followed by the report (Ex. P-3) 


of Ganpati Patil (P. W. No. 9), were receiv- ` 


ed by Marutirao, Head Constable (P. W. 
No.7) at ths Police Station house Kingaon 
Raja on April 25, and he, thérefore, at 
once proceeded to the well of Bajirao at 
Deokheda, where the dead body of Prayagi 
was reported to have been found floating, 
_and reached the spot at 10 P. m. 

(e) Tne next morning, April 23, 
Marutirao (P. W. No. 7) gok the body of 
the deceased taken out of the well and 
held the inquest, of which Ex. P-12 is the 
“report, On the body ofthe deceased the 
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following ornaments were found :— f 
Weight Valued 


Article 
Tolas at 
F In the neck one necklace of à 
i red corals with bsads 08 0 
D In the neck one silver 
Hasli with two -8- pieces 8 4 0 0 
© onthe hands one pair sil- 
ver dandchi 54 3 8 0 
B onthe hands one pair sil- 
ver bangles 25 18 0 
E on the feet one pair silver 
Kadas 7} 200 


It is to be noted that in my examina- 
tion of the aforesaid articles I found that 
the Additional Sessions Judge had wrongly 
entered, in the list of articles, Arts. È as 
C and Arts. C as E. 

(f) Among other people the appellant 
was also present at the inquest but accord- 
ing to Marutirao “Parwati then did not 
disclose any fact in connection with the 
murder.” Marutirao resumed the investiga- 
tion on the 27th and continued it until 
the arrival of the Sub-Inspector, Lachmaiya 
(P. W. No. 1) in the afternoon of the same 
day. 

According to the Sub-Inspector (P. W. 
No. 1) before his arrival, the appellant had 
already confessed to the Head Constable 
that she had committed the murder and 
had produced a pair of silver Patlis (Art. A) 
weighing 54 tolas said to have worn by 
Prayagi on the day she had disappeared, 
and he also found the appellant under 
arrest. On the same night at 10 P. M, 
Lachmaiya (P. W. No. 1) prepared his 
report (Ex. P-4) and sent it “for register- 
ing this offence to‘the station house.” As 
this report has a very important bearing 
on the -crucial questions inviting decision 


jn the appeal, I reproduce its official transla- 


tion here :— 
“In course of Panchnama No. 1, the deceased 


- Prayagi, daughter of Sakharam Kunbi, aged 7 years, 


of Tad-Seoni, was playing outside the village on 
April 19, 1935, and was found missing. Her dead 
body was fourd with face downwards by Bajirao 
Bhonsle on April 23, 1935, in the day in the well - 
in his field, Survey No, 4l in the Deokhsd-jungle, 
and the prints of Sandal (Chappal) and by its 
side the marks of the feet of a girl baing dragged, 
were seen along with the Sagai (footpath) below 
the well. The aforesaid Bajirao reported the matter 
to Tad-Seoni and the body was identified to be that 
of the missing Prayagi. The deceased girl was 
playing with two other giils outside the village, 
and one Parwati, widow of Arjuna, Marathi Kunbi, 
aged 28, took her (tne deceased) under the pretext 
of eating charoli in the jungle. She took her by 
the side way jungle ond gave her Umber-fruits 
to eat under the Umber-tree in the Nala, and took 
out from her-hand silver Patlis, weighing 5} tolas, 
valued at Bs, 2-12. After the Patlis of the deceased 
girl were taken out, the girl was taken to the 
well’ of Bajirao -Bhonsle under the pretext of 
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drinking water end was pushed. into it. She 
(Parwati) took the Patlis and went home. On the 
date of occurrence, Gabaji when taking the cart 
of manure at the time of Nyahari (oreak-fast) saw 
ths decgasel answering the call of natuie near 
the store of Kadba (fodder) of “Ramji at a distance 
of 30) paces from tha village, and saw Parwati 
standing by her side,” Piraji who was working the 
plough io his fisld saw ono: woman and ons girl 
going by tha sideway jungle. At the time of 
Panchnam2z the Patlis in the hand were missing. 
The corps2 was seat for post-mortem. The next 
day on April 27, 1935, Parwati, on questioning 
produced the Patlis by briagiug itfrom her house. 
Parwati confesses of her commission of the oifence 
that when the deceased said that she would 
inform her mother of the Patlis being taken from 
her person, she had taken ‘her (the deceased) to 
the wall under the pretext of drinking water and 
pushed her in. The accused has committed a mur- 
der ‘and hence an offence under s. 302, Indian Penal 
Code, may bə registered. The Sub-Inspector is 
investigating on the spot. Dated April 27, 1935, at 
10 P. a.” : 

It is significant to note that the whole 
case against the appellant, as presented at 
the: trial, was already completely discover- 
ed by Marutirao by the forenoon of April. 
27, and the Sub-Inspector, after his arrival 
ọn. the scene, did nothing beyond formally 
recording the statements of witnesses most 
of- whom have been examined at the trial. 
it should further be noted that Ex. P-4 
very clearly suggests decoying of the 
deceased by the appellant for the purpose 
of removing her ornaments and ultimately 
murdering her because cf the fear of 
the’ dezeased informing her mother of the 
theft. i 


. -Although the appellant had confessed 
nd was arrested before the afternoon of 
“April 27, it is remarkable that she was 
Rot produced before any Magistrate till 
the 30th idem when the Tahsildar 
and Magistrate, second class, Mehkart, 
remanded her to “your” (S. H. O. Mehkar's) 
custody till May 7. Although th Sub-Ins- 
pector (P. W. No.1) stated that the accus- 
ed was produced before the Magistrate for 
.Temand on April 29, 1935, at Mehkar, I 


discovered from the warrans of commitment, 


` filed atp. 6 ofthe Magistrate's record (B 
file) that the appellant was first produced 
before the Tahsildar and Magistrate, Mehkar, 
on April 30. Either the Sub-Inspector stat- 
ed the date wrongly or the Additional Ses- 

‘ sions Judge recorded it incorrectly. She 
was again remanded by the same Magistrate 
till 13th. The appellant was, however, pro- 
duced before Mr Patil, Sub-Divisional 
Magistrate, in camp at Deolgaon Raja, at 

. §p.mM. oa lth, but was remanded by that 
officer till May 13 On this date her con- 

* fession (Ex. P-i8) was recorded by Mr, 
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“Patil at Buldana and immediately there- 


after the challan against the appellant was 
presentcd in his Court. This confession was, 
however, retracted by the appellant on 
June 10, when she was examined as an ac- 
cused, by the Magistrate. 

Neither at the inquest nor in the post 
mortem examination of the body of Prayagi 
has the cause of her death been ascertain- 
ed. Therefore, unless the retracted confes- 
Sion of the appellant is accepted as volun- 
tary and true, there is no evidence whatso- 
ever to prove whether Prayagi was killed 
before her body was thrown into the we'!l 
or died on account of her being thrown 
alive into the water or met with her deat 
by having accidentally fallen into the 
well. 

The Jearned Judge concedes that 


“the prosecution depends upon circumstantial 
evidence against the accused” 


and that 
“the motive suggested for the murder is said to 
be temptation -of petty ornaments as well as feel ing 


of hatred and enmity towards the mother of the de- 
ceased.” i l 


He deals with the question of motive in 


para. 12 of his judgment in these words :— 
“The learned defence Counsel urged that the 
prosecution had not shown adequate motive for 
roberry and murder. It jis often difficult to find 
out the exact motive in such a cass, But as the 
accused admits certain degree of enmity with the 
mother of the deceased, there appears to be mixed 
motive of property and enmity and the accused 
probably acted under sudden impulse when she 
was alone with the child in a lonely place. It is 
equally settled that if crime is otherwise demons- 
trated, insufficiency of motive is no drawback in 
the case. Cases are not wanting when a person 
may succumb to temptation to rob a petty orna- 
ment and then take into his head to take away the 
life to conceal evidence and the present cass ap- 

pears to me one of such type.” 
hardly 


These platitudinous remarks 
amount to any finding on the question of 
motive which it was the obvious duty of 
the learned Judge to record, because, on 
his own showing, the case entirely depead- 
ed on circumstantial evidence. His failure 
to give a definite finding on this point can 
be explained only on the ground that he 
had failed to discover, from the evidence 
on record—as is really the case—any motive 
whatsoever on the part of the appellant to 
have committed this alleged diabolical mur- 
der, The syggested motive of robbery 
must obviously be ruled out at once for the 
simple reason that as many as five orna- 
ments, (4of which were more substantial in 
value than the Patlis (Art. A), were admit- 
tedly found on the body of thè deceased 
afterit was taken outof the well. As far 
as human experience goes a robber mur- 
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derer never leaves any ornaments of value 
on the person of his victim. The present 
case, however, discloses this extraordinarily 
improbable feature. 

The difficulties in the acceptance of the 
suggestion ‘of the motive being ‘ enmity” 
are equally formidable. In order to de- 
monstrate the improbability of this sugges- 
tion I have taken care, in para. 3 (b) above, 
to specify the exact words in which Zumki, 
the mother of the deceased, has described 
the strained relations between herself and 
the appellant. It is clear from Zumki's 
Statement thatthe so-called “enmity” was 
nothing more than a most ordinary wrangle 
hetween two village women. It is admitted 
that after that quarrel the two women lived, 
for over four months, as peaceful neigh- 
bours without any exhibition of hatred or 


malice by one against the other. They had 


apparently clused up their difference by 
the very prudent course of not talking to 
each other. The prosecution has not plac- 
ed any evidence to show that the appellant 
ever threatened at the time of the quarrel 
or ever afterwards any vengeance upon or 
violence to Zumki or her children. Even 
on the assumption that the appellant nursed 
hatred or vengeance in her mind, it is not 
shown that she had no opportunities of 
decoying one or the other of the two girls 
of Zumki and killing her before the morn- 
ing of Friday, April 19, when she is alleged 
to have decoyed and killed Prayagi. There is, 
moreover, no evidence that she, in fact, decoy- 
ed Prayagi as stated in Ex. P-4. Again if 
revenge due to enmity was really the motive, 
it does not go well with the theory ofrobbery 
as the incentive. Further, as was rightly 
conceded by the learned Government Advo- 
cate, if “enmity” can be a motive for a 
crime by one party it may equally furnish 
an incentive tothe other party to falsely 
implicate his enemy. The theory of re- 
venge must also be dismissed as incompa- 
tible with the alleged theft of a single out 
of several ornaments of the deceased girl. 
tt would be most unnatural even for a 
rustic who commits a murder for revenge 
to remove and keep with him an incrimi- 
nating piece of evidence in the shape of an 
ornament worn by his victim. Iam, there- 
fore, definitely of opinion, thet the prose- 
cution has failed to prove any motive on 
the part of the appellant to commit the 
murder of Prayagi. Tne learned Judge was 
quite right, in remarking “it is equally 
settled that if crime is otherwise demons- 
-trated, insufficiency of motive is no draw- 
back in the case,” Itis, however, regreita- 
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ble that he failed to apply the above princi- 
ple to the facts of the present case where 
the alleged murder was admittedly no; 
“otherwise demonstrated,” i. e., proved by 
direct evidence. 

[After discussion of the evidenes 
the judgment continued] In my opin- 
ioa, the learned Judge has .wholly mis- 
conceived the position. It was mot neces- 
sary’ for the de*enc2 to prove that 
there was actually a conspiracy bet- 
ween Marutirao Patel and the substitute 
Kamdar mahar. The cases, both reported 
and unreported, are not wanting where 
Investigating Police Officers have been 
found to have gone the length of manufac- 
turing false evidence in the mistaken zsal 
of discharging their duty of detecting 
crimes. It is, therefore, the duty of the 
Judge who holds the trial to scrutinise the 
prosecution evidence on its own merits in 
each case. The most common argument, 
that because the prosecution witnesses are 
independent and have apparently no rea- 
son to depose falsely against the accused, 
is simply fallacious. It is an elementary 
principle in the administration of criminal 
Justice that want of interest in the prosecu- 
tion doesnot by itself stamp the evidence 
ofa witness with truth. The weight which 
is to be attached to the testimony of a 
witness depends, in a large measure, upon 
various considerations, some of which are: 
that on the face of it his evidence should be 
so much in conssnance with probabilities 
and consistent with other evidenc, and 
should generally so fit in with the material 
details of thse case for the prosecution as 
to carry conviction of truth to a prudent 
mind. If these elements are wanting in 
the testimony of a witness, however inde- 
pendent he may appear to be, his evidence 
should not be relied on in th decision of 
criminal cases where persuasion of guilt 
must amount toa moral certainty. 

In the present case the learned Judge 


‘failed to notice that Marutirac, being the 


Invesligating Officer, was directly interest- 
ed in the result of the case and that 
Gangaram, the Police Patel, and the substi- 
tule Kamdar mahar being practically sub- 
ordinate of the Police. couldinot be called 
disinterested witnesses. The other two 
attesting witnesses to Bx. P-11 might possi- 
bly have been disinterested and, therefore, 
according tothe view ofthe learned Judge 
himself, should have been examined in the 
present case of “murder” or, at any rate, 
the omission to examine them should have 
been explained by Marutirao or the Sub- 
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Inspector. Ifthe learned Judge had taken 
care to persue the case diary which, under 
ihe provisions of s. 172 (2) of the Criminal 
Procedure Code, ke wes entitled to do, he 
would have easily discovered that the Sub- 
Inspector had not, in his investigation, even 
cared to verify the truth of the discovery 
of Art. A. From Rajaram Narayan Desh- 
mukh and Laxman Punjaji Bhumkar who 
had attested the seizure memo (Ex. P. 11) 
[His Lordship proceeded after discuss- 
ing the evidence further). Jt is 
abuadantly clear ihat false evidence has 
been intreduced in this case in a large 
measure. ASI had to remark in Sheikh 
Shafi v. Emperor (1), Iam also constrained 
to say, in the present case, that it indeed 
requires a great deal of courageto put for- 
ward intrinsically improbable stories before 
a Court of Justice but it demands a greater 
degree of credulity on the part of a J udge 
to accept them as true. I cannot, therefore, 
rely on the statements of Zumki and 
Narayan that Art.A wason the person of 
Prayagi at the time she disappeared on 
April 19, more especially when Ex. P-1, the 
first report of the missing of the girl, 
does notspecify the ornaments which she 
was wearing. I note that the scribe of this 
report has not been examined to substan- 
tiate the allegation of the Patel (P. W. 
No. 9) that the scribe “said there is no need 
to give description ‘of clothes and ornas- 
ments.” The Patel also, curiously enough, 
asseris that Narayan (P. W. No. 3.) report- 
ed tohim that the girl was missing but 
“he did not give me a description of clothes 
or ornaments.” Narayan (P. W. No. 3) was 
not even questioned whether he reported 
the matler to the Patel, end if go, whether 
he did not give him a list of ornaments 
which the girl was wearing when she 
disappeared. Zumki (P. W. No, 16) says 
“I had told my father what clothes and 
ornaments she was wearing” when he went 
to make a report. 

The last question which remains for deter- 
mination is whether the retracted confes- 
sion of the appellant recorded by Mr. Patil 
on May 13, is true and voluntary so as to 
afford the basis of her conviction irrespec- 
tive of the fact that there is no other reliable 
evidence tocorroborate it or to connect 
ker with the crime. 1 have already enume- 
rated in para. 7 above the circums- 
tances. under which the confession came to 
be made and was retracted. [His Lordship 

Q) A IR 1930 Nag. “258; 125 Ind. Cas. 686: (1930) 


pe 835; 31 Cr. Cas, 661; Ind, Rul, (1930) Nag, 
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examined the evidence, and Reld that ihe 
confession was not voluntary and true. 
The judgment, then proceeded]. The only 
conclusion that could legitimately be drawn 
from all these circumstances is that the ap- 
pellant gave out the truth, on June 10, 
1935, to the Committing Magistrate, by 
stating that the confession made by her to 
him on May 13, was false and not voluntary 
and that it was made under Police pressure. 
Tam, therefore, decidedly of opinion, that 
the appellant's conviction cannot be sustain- 
ed on her retracted confession. 

The result is that I accept this appeal, 
set aside the conviction of the appellant 
and order her to be set at liberty, at once. 

A copy of this judgment shall be for- 
warded tothe Inspsctor-General of Police 
for such action as he might consider fit to 
take against the officers who condneted the 
investigation and appeared as witnesses in 
the present case. 

D. Appeal accepted. 
ALLAHABAD HIGH COURT 
Civil Miscellaneous Cases Nos. 456 and 457 - 

of 1933 
September 10, 1935 
Baypat AND Mutua, JJ. 
In re Masses. RATAN CHAND LALLU 
MAL—ASSESSEE 


Income-tax—Assessment—Income escaping assess- 
ment in previous years—Discovery by authorities in 
later years~Whether can be assessed then as income 





of that year—Income Tax Act (XI of 1922), ss. 3, 68 — 


Officer accepting books on cash basis—Tax must be 
based on actual receipts in year of computation— 
Rules under r. 7—Opinion on question raised in 
statement of case—Whether part of draft case and 
whether should be supplied to assessee. 

The mere fact that a certain income has not 
sufiered tax because of a device adopted by the 
assessee would not enable the department to assess 
the same in subsequent years when the device be- 
comes apparent to the department. It is only when 
according to a particular system adopted by the 
assessee allocations are made not in the year when 
the amount is received but in later years, the 
income so allocated can be said to be the income 
liable to be considered in the assessment year, [p. 
329, col. 2.j 

When an essessee keeps his books on a cash 
basis and the Officer accepts thak basis, the cal- 
culation must be based on actual receipt in the 
year of computation, 

The opinion of the Commissioner on questions 
raised in the statement of the case is not a part 
of the draft case and need not be supplied to the 
assessee. e z 

Messrs. Gupi Nath Kunzru and Krishna 
Murari Lal, for the Applicant. 

Mr. K. Verma, for the Crown. 


Judgment.—By an order dated February 


- 16, 1934, passed by a Bench ‘of this Court 


the Commissioner of Inzome-tax was direct 
edunder the provisions ofe, 66 (3), Income 


1986 
Tax Act, to state a caseon cértain questions, 
the Commissioner having refused to state 
the same’on the application of the assessee 
unders. 65 (D. The questions formulated 
by this Court are: (1) Whether the pay- 
ments made by M. K. Khanna from Novem- 
ber 16, 1923, to September 9, 1927, were 
rightly taken into account in making the 
assessment for the year in question, 1931-32. 
(2) Whether in Jaw the partition of the 
family was effected from the date of the 
decree or award, or from the vear 1921 as held 
by the Assistant Commissioner of Income- 
tax. (3) Whether Rs. 44,611-9-9 realized 
from M. K. Khannain S. 1980-81 is liable 
to income-tax as the incomeor profit of the 
assessee, or is this sum exempi from 
income-tax under s. 14, Income Tax Act. 

The case has now been stated by the Com- 
missioner which is the subject of Miscel- 
Janeous Reference No. 456 of 1933. Allied 
with this Reference, is another Miscellane- 
ous Reference No. 457. of 1933 in which 
under similar circumstances the question 
that arises for determination is as follows: 
(4) Whether onthe facts found the 
assessee has concealed., the particulars of his 
income or has deliberately furnished inac- 
curate particulars of his income and is, there- 
fore, liable to a penalty under s. 28, Income 
Tax Act? In order to answer the questions 
‘satisfactorily it will be necessary to state 
a few facts. The Reference has arisen out 
of the assessment made in the year 1931-32. 
Under s. 3 of the Act the assessment shall 
be in respect of all income, profits and 
gains of the previous year. The previous 
year in the case of the present assessee, 
according to the system of accounts 
maintained by him, would be the year 
beginning from Kuar Sambat 1986 to Kuar 
Sambat 1987. The assessee is a Hindu 
undivided family of Azamgarh which goes 
by the name of Messrs. Ratan Chand Lallu 
‘Mal of Azamgarh and Rai Bahadur Makund 
Lal isthe head of this family. Asa mst- 
ter of fact this family came into existence 
as a result of the disruption of a bigger 
Hindu undivided family known as Messrs. 
Sital Prasad Kharag Prasad and the head 
of this bigger family was the late Raja Sir 
Moti Chand of Benares, and one of the 
questions that we shall have to decide is 
as to when there was a partition of or 
separation in the bigger Hindu undivided 
family. The assessee began to he taxed 
from the year 1925-26 on the income of the 
previous year which ran from Kuar 1980 to 
Kuar 1981. The first and the most import- 
ant question is whether. the payments made 
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by M. K. Khanna from November 16, 1923, 
to September 9, 1927, were rightly taken 
into account in making the assessment for 
the year in question 1931-32. Itis clear 
that the assessment year being 1931-32 the 
Income of the previous year 1930-31 ought 
to be ordinarily taken into consideration 
and the payments made or income received 
from November 1923 to September 1927 
would be beyond the scope of assessment, 
but itis the case for the department that 
under the peculiar circumstances of this 
case the above income made in those years 
can also betaken into consideration. 

It appears that on March 31, 1918, a loan 
of Rs. 2,00,000 was advanced by the late 
Sir Moti Chand to Mr. Maharaj Kishore 
Khanna. The amount due under this loan 
fell to the share of Ratan Chand Lallu Mal 
after partition in the bigger family of 
Sital Prasad Kharag Prasad. Payments were 
made by Mr. Khanna from time to time to 
Rai Bahadur Mukand Lal. ‘The first pay- 
ment for the purpose of this case was'made 
in November 1923 and the sum so paid was 
Rs. 10,000. In the assessment year. for 
1925-26 when this payment along with 
certain other payments made in the previ- 
ous year 1923-24 ought to have been taken 
into consideration, the assessee did not show 
them in his return nor did the department 
assess any tax on those payments. It is 
however quite clear that as much as 
Rs. 44,611-9-9 was received by the assessee. 
The appellate order of the Assistant Com- 
missioner dated March 28, 1933, shows that 
in the books of the assessee the entries are : 








Rs. a. p. 
(i) On Katik Sudi Asthami 
S. 1980 as interest, .. 10,009 0 0 
(ii) On Katik Sudi 115, 1980 
i as interest .. 20,000 0 0 
(iit) On Pus Badi 13 S. 1980, as 
interest a és 6,532 11 3 
(iv) On Bhadon Badi 1 S. 1981 
cheque on Benares Bank— 
the word interest not 
noted sus . 8099 0 0 
(x) On Bhadon Badi 13 S. 1981 
corresponding to 28th 
August 1924, cheque—the 
word interest not noted... 78 14 6 
44611 9 9., 





In connection with the first three items 
the words “as interest” are noted definitely 
in the assessee’s account books. These 
items were then transferred from the ac- 
count of Mr. Khanna ak the entries aH 
wore subsequently made in è separate 
sceon e to the efect that Rs. 40,150-7-3 
were credited to the personal account of Rai 
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Bahadur Makund Lal and Rs. 4,461-2-6 were 
credited tothe Dharmada account. These 
entries were made on August 28, 1924, and 
this date corresponds with the last entry 
of Rs. 78-14-6 to which reference has already 
been made. By reason of the fact that the 
asseSsee did not show this sum as his income 
in the return furnished by him and the 
depariment also failed to scrutinise the 
account books carefully, the whole of this 
income escaped assessment in the assess- 
ment year 1925-26. In the assessment 
year 1926-27 the assessee was taxed on 
certain income which undoubtedly included 
the sum of Rs. 16,139-8-0 received from Mr. 
Khanna on Pus Sudi 7,1981 and October 
2; 1925. The learned Assistant Commis- 
sioner say: 

“that the appellant declared this income for the as- 


‘sessment of the year 1926-27 and it was actually 
included in the assessment of that year.” 


< We now come to the assessment year 
1927-28 when the income for the previous 
year’ 1925-26 or Kuar Sambat 1982 to Kuar 
Sambat 1983 would be taken into considera- 
‘tion. In this year also the assessee receiv- 
ed a sum of Rs. 16,521-8-6 but once again ke 
did not show itin his return and the Revenue 
Authorities also failed to detect it. It is not 
‘quiteclear either from the statement of the 
case or from the orders of the Income-tax 
Officer and the Assistant Commissioner 
whether this sum was inthe first instance 
_ credited in the account of Mr. Khanna as 
‘interest, although there is a stray passage 
in the judgment of the Assistant Commis- 
sioner wherein he says ihat “this interest 
was not credited tothe interest account.” 
Now there are certain entries which require 
mention. We have stated above that on 
August 28, 1924, the sum of Rs. 44,411-9-9 
was credited tothe personal account ofthe 
assessee_in the sum of Rs. 40,157-7-3 and 
to the Dharmada account in the sum of 
Rs. 1,461-2-6 but in tke year 1982-83 the 
account books show that a sum of 
Rs. 52,611 which included the above sum 
of Rs. 44,000 odd end a sum of Rs. 8,000 
received on Pus Sudi 7, 1981, was at first 
credited to the interest account then 
. debited to the interest account and finally 

credited to the personal account of Mr. 
Khanna. Whether these entries escaped 
the attention of Revenue Authorities is not 
quite clear from ihe statement of the case, 
but from a passage in the judgment of the 
Inccme-tax Officer dated April 23, 1932, it 
would be reasonable to infer that the 
Revenue Authorities dtd come to know of 
these entries, for itis stated in the order 
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just referred to while. considering the entry 
of the sum of Rs. 52,611 that: a 

‘St is not known how the cross entires of the interest 
account were explained away before Mr, 8. M, 
Husain.” 


As to the sum of Rs. 16,521-8-5 the 
entries are to the effect that this sum was 
credited to the account of the appellant's 
son Indu Bhushan and from that account 
it was subsequently transferred to the 
account of Rai Bahadur Makund Lal. In 
the assessment year 1928-29 which was 
-for the income of the previous year 1926- 
27 corresponding to Kuar Sambat 1983- 
84 once again the essessee did not show 
any income from Mr. Maharaj Kishore 
Khanna. In the assessment year 1929-30 
which related to the income of. the 
previous year 1927-28 corresponding io 
Kuar Sambat 1984 to Kuar Sambat 1985 
the assessee did not file any return but 
he produced certain accounts which, how- 
ever, did not show any income received 
from Myr. Khanna and the assessment 
was made under s. 23 (4) according to 
the best of the Income Tax Officers judg- 
ment. In the assessment year 1980-31 
which related to the income of the pre- 
vious year 1928-29 corresponding to Kuar 
Sambat 1985 io Kuar Sambat1986 the 
assessee did not show any income from 
Mr. Khanna and the Income-tax Officer 
assessed him on a certain income which 
was arrived at after making certain cal- 
culations. 

It is not of any great importance to 
find out whether any income was received 
by the assessee from Mr. Khanna after 
September 9, 1927, till we come tothe assess- 
ment year 1931-32 which relates to 
ihe income received in the previous year 
1929-30° corresponding to Kuar 1986 to 
Kuar 1987 because the income received 
after September 9, 1927, is not to be 
considered in connection with the answer 
to question No. (1). It is also not neces- 
sary io stale the circumstances under 
which ihe Income-tax Officer, when 
dealing with the assessment year 1931- 
32, came to realise that certain income 
received by the assessee from Mr. Khanna 
jn the years 1923 to 1927 escaped assess- 
ment. These circumstances have been 
staled in dethil in the cese prepared by 
the Commissioner and neither party has 
teken any objection to that statement. 
From the order of the Income-tax Officer 
it appears that what he did was to add 
up the receipts from Katik Sudi 8, Samba; 
1980, corresponding to November 1923 44 
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August 11, 1930, which give, the figure of 
Rs. 2,95,997-6-0. He then put down cer- 
tain figures on the expenditure side and 
arrived at the total of Rs. 2,832,205. On 
the expenditure side he - showed the 
amount received in consequence of the 
partition as principal at the figure 
of Rs. 1,93580 and a sum of 
Rs. 16,139-8-0, the amount which was ac- 
tually assessed to income-tax in the as- 
sessment year 1926-27. He then consi- 
dered the difference between the two totals 
amounting to Rs. 63,789-6-0 as income 
received in the assessment year 1931- 
32 and levied a tax on the same. 

The contention of the assessee is that 
the method adopted by the Income-tax 
Officer and confirmed by the Assistant 
Commissioner is objectionable and not 
warranted by law. it is said that under 
s..3 all that could be taxed was the in- 
come received during the previous year, 
namely 1929-30, corresponding to the 
period Kuar 1986 to Kuar 1987, and if 
that income alone is taken into consi- 
deration we can take into account only 
‘the last three figures on the receipt side 
-mentioned at p. 14 of the printed record 
and a deduction will have to be made 
therefrom for the return of the capital 
which would probably be represented by 
the first and the third item out of those 
three figures. It appears that Rai Baha- 
dur Makund Lal’ brought a suit on the 
basis of the mortgage of March 31, 1918, 
and obtained a decree for Rs. 2,58,999 
on November 21, 1929. He subsequently 
sold the same on April 25, 1930, to one 
Rai Krishna Das of Benares for Rs. 2,00,000 
_and this amount was received by the as- 
sessee in two sums, one on Phagun Sudi 
11, 1986, and the other on August 11, 
1930. It would therefore appear that if 
a sum of Rs, 2,00,000 representing the 
capital is deducted from the income re- 
ceived in the year 1929-30 all that the 
assessee received from Mr. Maharaj Kishore 
Khanna as interest amounted to about 
Rs. 3,000, The Income-tax Officer is of the opi- 
nion that with the exception of Rs. 16,139-8-0 
the various sums that were received by 
the assessee from time to time during 
the period from November 16, 1923, 
to September 9, 1927, were not treated by 
him as interest and it comes with an 
ill grace from his mouth that these items 
are not assessable to income-tax in the 
year in question because they were re- 
ceived prior to the previous year. Relying 
upon the Patna case of Raghunandan 
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Prasad Singh v. Commissioner of Income 
Tax, Bihar & Orissa (1) the Income-tax 
Officer arrived at the conclusion that the, 
income by way of interest received from 
M. K. Khanna was assessable in_ the 
year in question even though it had been 
received prior to the previous year ex- 
eluding of course the amount that, had. 
already been taxed. NA 

The learned Assistant Commissioner 
says that the natural inference is that 
the assessee treated ` the income of 
Rs. 44,611-9-9 as a part payment of the 
loan and that he did not treat the sum 
of Rs. 16,521-8-6 as income of the year. 
1926-27 on the assumption that the loan, 
itself was doubtful and consequently when 
the loan was realised in full, that is in 
the year 1930-31, the interest so de- 
rived from it became liable to be taxed.. 
While giving his opinion the learned 
Commissioner of Income-lax also refers 
to the Privy Council case of Commissioner 
of Income Tax, Bihar & Orissa v. Kamesh« 
war Singh of Darbhanga (2). It might 
be mentioned here that the decision of the 
Patna High Court in Raghunandan Prasad 
Singh v. Commissioner of Income Taz, Bihar 
& Orissa (1) was affirmed in appeal by the 
Privy Council and the report of the decision 
of their Lordships of the Privy Council is to 
be found in Raghunandan Prasad v. Com- 
missioner of Income Tax, Bihar and Orissa 


The question that we have got to de- 
cide is whether the decision to which 
reference has been made apply to the 
facts of the present case. We have made 
it clear that inspite of certain cross- 
entries and reverse entries the sum of 
Rs. 44,000, odd could, on a little investi- 
gation, have been discovered as pertaining to 
the loan advanced to Khanna and as 
having been received as interest. Indeed 
the learned Assistant Commissioner de- 
finitely says that the income of Rs. 44,611-9-9 
in dispute was received by the assessee 
on account of interest in the previous 
year Kuar 1930-81. The position taken 
by the department is that the payments 

- 192 Ind. Cas. 705; A I R 1929 Pat. 476; 
0? Pe tet tnd, Rai (1930) Pat, 241, Se 

(2) (1933) A L J 527; 142 Ind. Cas. 437; A IR 1933 ° 
Pp (} 108; 60 IA 146; 12 Pat. 318; Ind. Rul. (1933) PO 
71, (1933) M W_N 439; 64M L J 612; 37 L W 701; 37 
OW N 598; 14 PLT 341; 35.Bom. LR 731; 57 CLS 


3 (P. O). 
EEn ALJ 564; 142 Ind. Cas. 446; A I R 1933 
P-O 101; 60I A 133; 12 Pat. 3)5; Ind. Rul. (1933) P O 


86; (1933) M W. N 429; 37 
64 TES 544; 37 L W 
G LJ 238 (P. CO)... 


C WN 570; l4 PLT 237; 
691; 35 Bom. L R 536; 5% 
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“made by Khanna from -November 16, 
1923 to September 9, 1927, were kept in 
suspense and ithe receipts were treated 
as open receipts on ibe ground that the 
assessee was either not clear as to his 
position in connection with the partition 
that -was being effected beiween himself 
and the bigger Hindu. undivided family 
or that ‘he was not hopeful of the loan 
being realised from M. K. Khanna and 
he was waiting tosee how the land would 
finally be. It might be mentioned that 
these two grounds. were stated by certain 
servants of the assessee when the assess- 
ment for the year 1931-32 was being 
made and not at the time when the in- 
come was actually received. The facts, 
however, speak for themselves and ib is 
not possible to attach any importance to 
such statements when they were made 
jn order to explain away certain con- 
cealments made in previous years. There 
seems: to be no room for doubt as to the 
real nature of the payments made by 
Mr. Khanna. We need not repeat what 
we have already said in an earlier por- 
tion of-our Judgment that the entries in 
the books show that most of these sums 
that were entered as interest in the books 
of the assessee were shown in the ac- 
count of Mr. Khanna and were subee- 
quently by means of cross-entries or 
reverse entries transferred to the account 
of Raj Bahadur Makund Lal. This to 
our mind therefore is not a case where it 
can be said that the amounts were kept 
in suspense. The whole object of the 
entries was to evade the legitimate tax. 
The I[ncome-tax Officer says that 

“In personal account of Maharaj Kishore 
Khannal several cross-entries have been made and 
the rel income 
scured.” 

The jlearned Commissioner in his state- 
ment tlays 

“In the personal account of Mr, Kbanna several 
cross-entries hed been made with a view to ob- 
scure the real income from interest.” 

If, therefore, after a little investigation 
the” Revenue Authorities at the present 
moment are in a position to know the 

real objection of the entries, it is their 
own fault if they could not detect this 

“object at an earlier stage. Ib is nobody's 
case that the various account books which 
have enabled the Authorities to come to 
this conclusion were not available to them 
in the earlier years. The statement shows 
that account books were summoned from 
the assessee and were produced. We 
shall now consider whether there is any- 


frou. interest has been ob- 
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thing in law to justify the procedure 
which the department has adopted in the 
present case. At one stage it was boldly 
argued by the Counsel on behalf of the 
department thatit was open to the Revenue 
Authorities even if income was recelv- 
ed in previous years to tax it in the 
assessment year when the transaction 
wes finally closed. This is in the teeth 
of the provisions of s. 3, Income Tax Act. 
The only question is whether the transac- 
tion having been closed in the assessment 
year it is possible for the Authorities to 
take into consideration the receipts not 
only of the previous year, but also those 
of years anterior to the previous year on 
the ground that they werein the nature of 
open receipts. In Raghunandan Prasad 
Singh v. Commissioner of Income Tax, Bihar 
& Orissa (1), all that was held by their 
Lordships of the Patna High Court was that 
where a person advances money on a mort- 
gage and subsequently gets the interest 
added to the principal and takes a fresh 
morlgage for the consolidated amount, but 
does not show the added interest separately 
£8 interest realised in his books of account 
of that year in the interest account or in 
his personal account, the inference is that. 
the original bond is not extinguished from 
the point of view of the Income-tax Admi- 
nistration since nothing is received by him 
asincome, profit or gain in that year. ; 
That is obviously correct because unless 
the accounts of the assessee are kept on 
ihe mercantile basis, the interest which has 
not been actually received has only gone 
to swell the amount of the next transac- 
tion and itis not possible tosay that the 
assessee made any profit or gain in the 


+ year when the fresh mortgage was drawn 


up. In this very cuase it also appeared that 
on the fresh mortgage the mortgagee 
brought a suit and afier having obtained 
a decree purchased the property in execu- 
tion of the decree. It was held that the 
morigagee assessee could not be deemed to 
have received any income or its equivalent 
as long es the sale had not been confirmed. 
It was said thet till then the position of the 
decree-holder was not secure and it was 
open to the assessee to say that till then he 
did not propose to deal with the money 
° e . ° 
asin any way belonging tohim. We are 
in perfect egreement wilh this view and 
further we are bound by this view inasmuch 
as it wes confirmed by their Lordships of 
the Privy Council. But in the present case 
unless it can be argued thatitis open to 
a money lender to treat every income which 
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he receives from his debtor by way of inter- 
estas an item in suspense ‘till the final 
account ‘is closed, the procedure 
adopted by the department cannot be 
countenanced, nor do we think that it would 
be in the interest of the department to 
allow money lenders to treat all income 
received fron their debtors in suspense till 
the account is finally closed either by pay- 
ments made out of Court or when the trans- 
action has been made the subject of a suit 
money realised in execution of a decree. 
In ‘Commissioner of Taxes v. Melbourne 
Trust, Ltd. (4), Lord Dunedin observes : 

“As regards the question of when a profit is 
earned their Lordships’ view is that a profit can 
be said to be earned when it is dealt with as a 
profit. In ordinary cases this synchronizes with 
the realisation of the sums which swell the assets 
of the person of company, and which entering the 
account go to bring out the balance which is deem- 
ed profit.” 

In the particular facts of the case before 
their Lordships where the question was as 
to whether a certain company which had 
come into existence for the purpose of rea- 
lising ouistandings due to certain other 
companies which had gone into liquidation 
was liable to income-tax on the surplus 


realized as profits as it was held that the 


new company was entitled to keep certain 
sums in suspense. The facts of that case 
were entirely different, but even there the 
principle was affirmed that ordinarily pro- 
fit synchronizes with the realisation of the 
sums which swell the assets of the assessee. 
We have left for consideration to the last 
the case of Commissioner of Income Tax 
Bihar and Orissa v. Kameshwar Singh of 
Darbhanga (2). The facts of this case were 
that there was no well recognised method 
in which the account books of the assessee 
nea kept. Their Lordships emphasise 
that : 

“The questions which have arisen in the case 
are in large measure due to the assessee's method 
or want of method in recording his money-lend- 
ing transactions.” 

“The system which he kept was a hybrid 
system, in the sense that he maintained a 
deposit register in which payments made 
by debtors were ordinarily first of all re- 
corded but without any allocation between 
principal and interest and subsequently if 
and when the allocation was made an entry 
‘in respect of the interest portion of these 
payments, was made in the interest ledger 
as well as in the interest account of the 
general ledger, but this allocation was not 
necessarily made in the year in which the 
money was actually paid to the assessee. 

(4) (1914) AC 1001; 84 LJP C21; 30T L R 685; 
111 L T 1040, 
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The deposit register “was not made avail- 
able to the Revefftie Authorities and all that 
they had before them was the interest re- 
gisler. In the assessment year in question 
for the first time the deposit register came 
before the Income-tax Authorities and on 
this occasion the Income-tax Officer “made 
his computation by taking first all the 
sums allocated to interest and entered in 
the interest register for that year, irrespec- 
tive of the yearsin which these sums had 
actually been received by the assessee ; 
he then resorted to the deposit register, not- 
ed the sums there shown as actually re- 
ceived in that year by the assessee but from 
which no allocations to interest had been 
carried to the interest register, made his 
own caleulation of the proportions of inter- 
est comprised in such sums and added 
the result to the sum ofthe entries in the 
interest register for that year.” 

It was pointed out that owing to the 
system on which the interest register was 
kept, the assessee was in each year assess- 
éd not on the total of the sums actually 
received by him as interest during the 
preceding year but on such sums as the 
assessee chose during that previous year to 
allocate to interest and carry to his interest 
regigler out of payments received by him 
in that and former years. In this case it 
is obvious that the assessee cannot com- 
plain, “if he is treated as not having re- 
ceived any payment ofinterestin years in 
which he made no appropriations to interest 
out of sums received by him in these years 
and neither disclosed such receipts to the 
Revenue Authorities nor made any return 
cf any part of them as income.” 

The Income-tax Officer says ihat it 
comes with ill grace from the assessee’s 
fouth thatthe sum of Rs. 52,611 was not 


assessable to income-tax in the year 
in question because it had been 
received prior to the previous year, but 


this statement is not quite correct inas-- 
much as the mere fact that a certain in- 
core has not suffered tax because of a de- 
vice adopted by the assessee would not’ 
enable the department to assess the same 
in subsequent years when.the device be- 
comes apparent to the department. It is 
only when according to a particular system 
adopted by the assessee allocations are 
made notin the year when the amount 
is received but in later years that the in. 
come so allocated can be said to be the 
jncome liable to be considered in the assess- 
ment year. From what we have stated 
above it is clear that the allocations were 
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made by the assessee himself and all that 
the Income-tax Officer did was to make 
certain calculations from the deposit regis- 
ter aa well which became available to him 
when he was making the assessment. 

In the present case itis common ground 
that no fresh allocations were made bythe 
assessee either in the assessment year or in 
the previous year and as the learned Com- 
“missioner says, “the accounts had always 
been cast on what was known as the cash 
basis.” Their Lordships of the Privy Council 
observe at the bottom of p. 581* of the re- 
ports : 

“Where an assessee keeps his book on a cash 
basis disclosed to the Revenue Authorities and the 
officer accepts that basis, it is clear that the calcu- 
lation must be based on actual receipts in the year 
of computation.” 
` Tn tHe case of this assessee, therefore, the 
calculation must be based: on actual re- 
ceipts in the’ year of computation. The 
learned Commissioner was conscious of this 


difficulty and, therefore, die observed : 

“Tt is clear that the quesfion resolves into ons 
of the allocation of the amount of Rs. 2,03,397-3-0 
admittedly received in the accounting year,” 


but if this figure which was received in 
the accounting year be alone taken into 
consideration the figure of Rs. 63,779 on 
which the assessee has been taxed cannot 
possibly be evolved. A reference to p. 14 
shows that the figure of Rs. 63,779 was 
obtained by taking sums on the receipt 
side and on ‘the expenditure side for a 
number of previous years. We are, there- 
fore, of the opinion, that the payments made 
by Maharaj Kishore Khanna from Novem- 
ber 16, 1923, to September 9, 1927, should 
not be taken into account in making the 
assessment for the year in question 1931-32. 
We now propose to consider the second 
question which relates to the time when the 
bigger family can be said to have separated. 
From what has been stated before us, it 
is clear that there was a private partition 
in Sambat 1978 corresponding to October 
1921, between Raja Sir Moti Chand, Babu 
Shiva Prasad Gupta, Babu Harakh Chand, 
Rai Bahadur Makund Lal and other mem- 
bers of the bigger family. The assessee 
had not separate entity before 1921. He 

‘bad no business and no income of his own, 
Vout after that time he has been doing 
money-lending business, is in enjoyment 
of income from dividends and. interest cn 
securities end has a 9 annas share in a 
Gorakhpur firm. From the year 1925 he 
has been regularly assessed to income-tax. 
The contention of the assessee. that the 

*Page of 1933 A. L. J.—[Hd.] 
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separation of the family should be deemed - 
to have come into existence on November 30, 
1925, when certain arbitrators who had been 
appointed by the members of the family. 
to effect a partition delivered their award’ 
or when the award was made a rule of 
Court on February 26, 1926, cannot be 
upheld inasmuch as all the circumstances 
point to the fact that the disruption of 
the family took place at an earlier date, 
name'y 1921, when the parties not only 
declared their intention to separate but 
started separate business of their own. As 
a matter of fact in Shiva Prasad Gupta 
v. Commissioner of Income Tax, U. P. 
(5), it was held that Mr. Shiva 
Prasad Gupta, another member of the 
same bigger family, was separate from 
the time of the private partition. It is 
conceded by Mr. Kunzru on behalf of the 
assessee that the award itself says that 
the partition will take effect from Sambat 
1978, that is the year 192], and the award 
and the decree say the same. In this 
state of affairs it is clear that the parti- 
tion or separation of the family was 
effected from the year 1921 as held by 
the Assistant Commissioner of Income- 
tax. 

Coming now to the third question we 
are of the opinion that the income of 
Rs. 44,611-9-9, realised from Mr. Khanna 
in Sambat 19380 to 1981 cannot be exempt- 
ed from income-tax under s. 14, Income 
Tax Act. That provision says that the 
tax shall not be payable by an agssessee 
in respect of any sum which he receives 
asa member of a Hindu undivided family. 
The family did not remain a Hindu 
undivided family in the year 1980-81, the 
division having taken place in Sambat 1978 
and the above-mentioned sum could not 
be said to have been recejved by Rai 
Bahadur Makund Lal as a member of a 
Hindu undivided family. Ib is common 
ground that when we are speaking of a 
Hindu undivided family we are speaking 
of the bigger family of Sital Prasad 
Kharag Prasad and not the smaller family 
of Ratan Chand, Lallu Mal. Our decision, 
therefore, is that question No. 1 should be 
answered in the negative, that the answer 
to question No.2 is that the partition of 
the family wag effected from the year 
1921 as held by the Assistant Commissioner 
of Income-tax and the answer to question 
No. 3 is that the sum of Rs. 44,611-9-9 
realised from Maharaj Kishore Khanna in 


(5) AIR 1929 All, 819; 124 Ind. Cas, 467; Ind. Rul. 
(1920) AU 515. 
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Sambat 1980-84 is liable to income-tax as 
the income or profit of the assessee and 
is not exempt from income-tax under 
5. 14, Income Tax Act. We are of the 
opinion that for the present assessment 
ib cannot be taxed by reason of our answer 
to question No. 1. 

We might now notice a preliminary 
objection that was advanced by Mr. 
Kunzru before the hearing of this case 
commenced. It was said that the learned 
Commissioner of Income-tax has not com- 
plied with r.7 of the rulesframed by this 
Court under s. 66, Income Tax Act. That 
rule says that the Commissioner in Income- 
tax having stated a draft case shall submit 
the same to the assessee or his Counsel, 
etc. It is conceded that the case from 
p. 1 to about 10 lines of p. 9 of our printed 
record was submitted to the assessee. 
The opinion of the Commissioner on the 
various questions as given in pp. 9 toll 
was not supplied and it is said that that 
too isa part of the draft case and should 
have been supplied to the assessee. We 
are of opinion that there is no force in 
this contention inasmuch as a reference 
to s. 66, Income Tax Act, clearly shows 
that the opinion of the Commissioner is 
something different fromthe statement of 
the case. In sub-cl. (1) it is provided 
that the Commissioner shall draw up a 
statement of the case and refer it with 
his own opinion thereon to the High Court 
and a similar provision exists in sub-cl. (2). 
This makes it quite clear that the opinion 
of the Commissioner is: different from the 
statement of the case, and there was a 
complete compliance by the Commissioner 
with r. 7. i f 

A copy of our judgment under the seal 
of the Court and the signature of the 
Registrar will be sent to the Commis- 
sioner of Income-lax. We tax the fees of 
the Counsel for the department at Rs. 200, 
end he is given a month's time to file the 
necessary certificate. We award no costs 
to the assessee against the department 
because we are of opinion that his conduct 
in trying to evade the income-tex for a 
number of years is moet reprehensible. 


D. Reference answered. 
LA 
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CALCUTTA HIGH COURT 
Appeal from Original Decree No. 54 
of 1934 
December 20, 1934 
Lort-WILLIAMS AND JACK, Jd. 

Miss MOSELLE SOLOMON—Derenpant 
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MARTIN & Co.—PLaIntirr—ResponpENnt 

Contract Act (IX of 1872), ss. 70, 233, 43—Scope 
of Act—Rules of justice, equity and good conscience, 
when to be applied—S. 70, applicability—-Company 
entering into contract with A, and supplying goods 
—Goods received and utilized by B—Suit and dec- 
ree against A for price—Decree unsatisfied— 
Another suit against A and B, making B liable 
for price—S. 10, if applies—Liability of A to B, 
whether joint and several—Suit against B, if bar. 
red—Object of s.43—Principal and agent—Undis- 
closed principal—Effect of s. 233—Doctrine of 
transit in rem judicatum, what is—Interpretation 
of Statutes—Language clear—Previous state of law 
or English Law, should not be considered. 

The Contract Act does not profess to be a com- 
plete Code dealing with the law relating to con- 
tracts, and in the absence of specific law and 
usage, rules of justices, equity and good conscience 
must be applied, which has been interpreted to 
mean rules of English Law. [p. 335, col 1.) 


Where there is an express contract s. 70, Contract 
Act, has no application. 

A company entered into a contract with A and 
supplied goods under it. The goods were received 
and utilized by B. The company brought a suit 
for the price against A alone and got a decree, 
which became incapable of execution. It wag 
found that A entered into the contract on behalf 
of B. The company thereupon brought another 
suit making B liable for the price alleging that B 
was so liable under s. 70, Contract Act: 

Held, that s. 70, had no application to the case; 

Held, further thatthe liablility of A and B was 
joint and several and the fact thata decree had 
been obtained against A was no bar tothe sub- 
sequent suit against Ammakannu Ayi v, 
Palaniayay’s Minor Son' (7), Bhagwati Prasad v. 
Radha Kishan Sewak Pande (8) and Nobin Chandra 
v. Magantare (10), followed, Shivlal Motilal v, 
*Birdi Chand Jivraj (12), dissented from. 

The object of s. 43, Contract Act, was to 
allow a promisee to sue one or more of several joint 
promisors in one suit, without the necessity of 
joining all the promisors as defendants. The effect 
of the section was not to change a joint into a 
several liability, nor to enable a promisee to sue 
one or more of his joint promisors severally in two 
or more suits. 

The only effect of s. 233, Contract Act, is to 
give a person dealing withan agent of an undis- 
closed principal three alternatives. He may hold 
either the agent liable or the principal, or both of 
them. He may sue either the agent, or the princi- 
pal, or both of them together. But whichever 
alternative he chooses, once the suit has been 
decreed, his remedies are exhausted. There js on] 
one cause of action, not several, and the liability 
of principal and agent is not several, nor joint and 
several. R. M. K. R. M. Somasundaram Chetty v. 
M. R.M. Subramanian Chetty (2), followed, Amma- 
kannu Ayi v. Paltaniayya’s Minor Son (7), dissented 
from. [p. 335, col. 2.] e 

The doctrine of transit in rem judicatum is, that 


Y 
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if judgment has been recovered upon a caure of 
action, then any right in respect of the same cause 
of action merges inthe judgment already recover- 
ed; but it must be the same cause of action. It 
does not mean that if a judgment is recovered in 
respect of the same goods against somebody the 
cause of action against, seme other persons really 
liable is gone. [p. 338, col. 2.] . 

: Quaere.—Whether jn: India the liability cf prin- 
Gipal and agent is joint!or alternative, tbat is to 
say, whether in asuit against both principal and 
-agent the plaintiff may have judgment against both 
cf them jointly. [p. 336, col. 1.] 

, Where the language of the statute is clear, 
it should be taken as it stands uninfluenced 
by considerations derived from the state of the law 
previous to the enactment of the statute and the Court 
should examine the lenguage of the Indian Statute 
uninfluenced by considerations derived from the 
English Law upon which it may be founded. 
Ramanandji Koer v. Kalwati Koer (18), referred 
to, [p. 334, col. 1] 

Mr. J. C. Hazra (with him Messrs. S. C. 
Dutta and A. K. Hazra), for the Appellant. 

“Mr. M. N. Kanjilal, for the Respondent. 
- Jack, J—This appeal has arisen out of 
a suit brought by Messrs. Martin & Oo. for 
the ‘price of steel work supplied by them to 
the order of Mr. Moses Elias Solomon at 48, 
Free School Street. 

The plaintiff Company in the first plece 
sued Mr. Solomon personally for the price 
of the goods and obtained a decree against 
him which they say they have been unable 
to execute. Subsequently they discovered 
that Mr. Solomon was trustee for the owners 
of a, half share in the premises and that his 
daughter Miss. Moselle Solomon was the 
owner of the other half share. The Com- 
pany, therefore, brought this suit against 
Mr. Solomon as trustee for the half share and 
against Miss Moselle Solomon as owner of 
the other half share on the ground that the 
order was really placed by Mr. Solomon as 
trustee for the half share and es agent for 
Miss Moselle Solomon as regards the other’ 
half share of the premises. 

‘Admittedly the goods were supplied to 
the-order of Mr. Solomon and ihe price is 
due to the Company, but the learned Judge 
held that in so fer eas Mr. Solomon was 
acting for an undisclosed principal, the 
unsatisfied decree against him was a bar to 
this suit. He held, however, that the Com- 
pany was entitled to recover half the cost of 
the work from Miss Moselle Solomon under 
Vs. 70 of the Contract Act inasmuch as the 

circumstances show that she, as owner of 
‘the half sharein the premises, took delivery 

ofthe steel work and enjoyed the benefit 
thereof. Against this decree Miss Solomon 
has appealed on the ground amongst others 
that s. 70 of the Act did not apply as the 
` goods were supplied under an express 
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contract. There is a crosg-objection by 
the Company on ‘the grounds: (1) that the 
learned Judge was*in error im holding 
that: the goods were not supplied to the 
owners as such, (2) that he was wrong in 
holding that the unsatisfied decree against 
the Ist defendant, Mr. Moses, was a bar to 
the suit against the defendants, (3) that he 
was wrong in holding that a decree could 
not, in the circumstances, be passed against 
ihe Ist defendant as executor and trustee, 
(4) that he was in erronin passing a decree 
for half the amount of the claim against 
the 2nd defendant Miss Moses and should 
have passed a decree for the whole amount 
against her. Ground No. 3 of the cross- 
objection cannot be considered inasmuch 
as defendent No.1 has not been made a 
party to the appeal and has got no notice 
of it. 

As regards the appeal it is clear that the 
2nd defendant cannot be held liable under 
s. 70 of the Contract Act inasmuch as this 
is a case of contract and where there is 
an express contract s. 70 has no appli- 
cation as shown by the heading of 
Chap. V of the Act in which the section 
finds a place. It is headed “of certain 
relations resembling those created by con- 
tract" evidently excluding relations actually 
created by contract as in this case. The 
Contract Act is, however, not exhaustive. 

On the evidence it is clear that Miss 
Moselle Solomon through her agent took 
delivery of the goods and enjoyed the 
benefit of them and apart from her liabil- 
ily under the contract made by her agent, 
she is clearly liable on grounds of equity 
ani good conscience for ihe price of these 
gocds to the plaintiff- who supplied them. 
It remains to consider the cross-objection of 
the Company. 

The evidence makes it clear that when 
the goods were ordered and supplied the 
Company was unaware of the position of 
Mr. Solomon with regard to the premises: 
they presumed him to be the owner but 
this appears to have been merely surmise. 
He must be taken in the circumstances to 
have ordered them in the position which he 
actually. occupied in relation to the premises. 
We find that he had charge of the premises 
and had arranged to lease them to tenants 
and the work was carried out in preparation 
for their entry inthe premises. The tenants 
have since heen paying the rent to him and 
his conduct of the business has apparently 
been assented to by his daughter the 
defendant No. 2 the owner of the other half 
share. She admits that certain steel work 


1 
| 


_ both of them liable. 
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was used in the construction of tHe~pre- 
mises. She does not deny that it was 
supplied’ by the Gompany but. does not 
admit that it was ‘supplied under the alleg- 
ed agreement with defendant No. 1 and 
though she admits that the repairs, for which 
the steel work was used, were executed by 
defendant No.1 she denies that in doing 
so he was acting on her behalf. In the 
circumstances of the case, however, the 
learned Judge appears to have rightly held 
that the defendant No. 1 was acting on her 
behalf as well asin the capacity of trustee 
for the owner of the other half share. Tre 
learned Judge has, however, held that as 
she was an undisclosed princip), the un- 
satisfied decree against him as her agent 
is a bar to this suit. He comes to this con- 
clusion because he considers himself bound 
by a previous decision of this Court in the 
case of Hemendro Coomar Mullick v. 
Rajendralall Moonshee (1). That was a 
suit on a joint promissory note in which 
the learned Judge held that, inspite of the 


. wording of s. 43 of the Contract Act, the 


liability of joint-promisees was not joint 
and several and that, therefore, a decree 
obtained against one of several joint makers 
of a promissory note is a bar to a subse- 
quent suit against others. The learned 
Judge notes that the same rule was applied 
by the Judicial Committee in the case of 
an undiscloséd principal in an appeal from 
Singapore, R. M. K. R. M. Somasundaram 
Chetiy v. M. R. M. Subramanian Chetty (2), 
but as that case was not based on the 
Indian Contract Act, it is not clear that it 
is an authority on which we can base a 
decision in India. The present case comes 
under s. 233 of the Contract Act which 
states that in cases where an agent is, 
personally liable, a person dealing with 
him may hold either him or his principal or 
Section 43 of the Act 
states that where two or more persons make 
a joint promise, the promisee may, in the 
absence of express agreement to the con- 
trary, compel only one or more of such 
joint promisors to perform the whole of the 
promise. Thus as regards several liability 
the effect would appear to be ihe same in 
each case, and the learned Judge, therefore, 
thought he was bound by the decision in 
Hemendra’s case (1). TA that case the 
learned Judges relied on the decision in’ 


() 3 ¢ 353. 
(2) (1926) A © 761; 99 Ind. Cas, 742; (1926) M W N 
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. gv. Hoare (3), which laid down that 
joint ae obtained against one of several 
k sa aof a promissory nole is a bar 
Ak Sêtu uit against others. It wea: 
owever, pointed Strachey a 
the case of Muhammar~ as one Cds tn 
Ram Singh (4), that Garth, SEL? eee 
ase 


had correctly stated the effect o < 
that it: : ae 
“allows the promisee to sue one or more of seve 









‘joint promisors in one suit and s> practically pro- NG 


hibits a defendant in such a suit from objecting 
bre his co-contractors ought to have bzen sued with 
im." 


and adds: j 

“if the learned Chief Justice had had before him the 
later jadgments in Kendall v. Hamilton (5) and In re 
Hodgson (6), he would, I think, have recognised that 
the effect of such a prohibition is to make the 
doctrine of King v. Hoare (3), inapplicable.” 


As explained in these judgments the 
theory that there isin the case of a joint 
contract a single cause of action which can 
only be sued on once, depends on the right 
of joint debtors in England to have all their 
co-contractors joined as defendants in a 
suit on the contract. In India such a right 
has been excluded by the provisions of 
s. 43 of the Contract Act as regards joint 
debtors and by s. 233 of the Act as regards 
principal and agent, and, therefore, there js 
no question of a single cause of action. 
The liability in the terms of both s. 43 and 
s. 233, as has been held in the case of Amma- 
kannu Ayi v. Palaniayya’s Minor Son (7), is 
clearly joint and several, and the fact that 
a decree has been passed against the agent 
isno bar toa subsequent suit against the 
principal. ; f 

In support of the view that the previous 
decree is no bar, there is, moreover, author- 
ity in the case of Bhagwati Prasad v. 
Radha Kishen-Sewak Pande (8), in which 
their Lordships of the Judicial Committees 
reversed the decision arrived atin the case 
of Bir Bahadur-Sewak Pande v, Sarju 
Prasad (9), in which it was held that the 
plaintiff having elected to hold the agent 
responsibie upon a contract and having 
obtained judgment and decree against him 
could not afterwards maintain a suit against 
the same principal in respect of the same 
subject-matter. Their Lordships held that 

(3) 1844) 13 M & W49 2D & L 383 u Ly 
Ex, 29; 8 Jur, 1127; 153 E R 206; 67 R R 694, 

T 
gay 1) 4 ;A4 C P.705; 41 L T 418; 

(6) (1885) 31. Ch. D 177, 

(7) 47 M850; 83 Ind. Cas, 524; 47 M LJ 85: 201, 
W 207; (1924) M W N 623; A I R 1924 Mad. 716, 


(8) 15 A 304; 20I A 108; 6 Sar. P O J7; 
Jur. 320 (P 0). . ; 17 Ind, 


(9) 9 A 681; A W N 1887, 229, + 


fai 
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aintift was, inspite of the previous 
Pe in equity entitled to a charge aa 
‘the real purchaser upon the pee y a 
chased with the money lent” +26 40) a 
Nobin Chandra V. wugantare (10) an 
> Bridi (11), may also be 
Konm -ais connection. 
refsrre i tQ eircumstances I think I am 
3 In. od respectfully to dissent from the 
_fétision of Mr. Justice Macleod in Shivlal 
Motilal v. Birdichand Jivraj (12). Follow- 
ing the decision in King v. Hoare (3) and 
Kendall v. Hamilton (5), and the decisions 


of the High Courts in India founded there- - 


‘on the learned Judge holds that s. 233 of 
the Contract Act must be interpreted to 
involve a principle of election. I prefer to 
adhere to the plain terms of the section 
which states that a person contracting with 
an agent may hold both him and his prin- 


cipal liable and (2) according to the illustra- _ 


tion he may, sue either of them or both. 
Where the language of the statute is clear, 
as in this case, we have simply to take it 
as it stands, uninfluenced by considera- 
tions derived from the state of the law 
previous to the enactment of the statute. 
Moreover, as laid down by their Lordships of 
the Privy Council in the case of Ramanandji 
Koer v. Kalwati Koer (13), in interpreting 
the statute the Court should examine the 
language of the Indian Statute uninfluenced 
by considerations derived from the English 
Law upon which it may be founded. 

Under the terms of s. 233 of the Contract 
Act read with s. 230 of: the Act both the 
agent and the undisclosed. principal are 
liable. -The causes of action against them 
are clearly different and the fact that the 
plaintiff Company has already got a decree 
against the agent Mr. Solomon is no har to 
its getting a subsequent decree against the 
principal Miss Moselle Solomon. The Com- 
pany can of course no more execute the full 
decree against each of them than it could if 
it has gota decree against both of them 
jointly in the same sult. | 

It remains to consider whether Miss 
Moselle Solomon should be made liable as 
maintained in the cross-objection, for the 

hole amount of the claim. It cannot be 

Yoia that defendant No. 1 was her agent 
only in respect of half the meterials suppli- 
. (0) 10 C924, 

© * G1) 16M 449. 
(12) 19 Bom, L R 370; 40 Ind. Cas. 194. 

- (13) 7 Pat. 221; 55 I A 18; 107 Ind Cas. ld; AIR 


1928 PO 2,50 WN 96; I L T 40 Pat. 19; 30 Bom. 
L R 227,47 © L J171; SIM LJ 281, 9P L T 97; 


32 O W N 402; 26 A L J 385; (1928) M W N 282; 27 


L W 7824(P O), i 
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ed, clearly the steel work could not be split 


< up into halves, and I am of opinion that she 


is liable for the whole amount of the claim 
being jointly and severally liable with de- 
fendant No. 1 in his capacity of trustee and 
executor for the owners of the other half 
share of the premises. os 

The plaintiff Company is, therefore, 
entitled to a decree for the whole amount of 
the claim, the value of the steel work not 
being disputed, nor the fact that it was 
crdered by defendant No. 1. 

It will be open to the appellant to recover 
a half share of the claim by contribution. 

Lort-Williams, J.—This appeal arises 
out of a suit brought by the plaintiffs for 
the price of steel work supplied to the 
order of the first defendant and delivered 
at certain premises in Free School Street, 
Calcutta. 

The plaintiffs first sued the lst defendant 
personally, and cbtained a decree, which 
they have been unable to execute owing 
to his absence out of the jurisdiction. ae 

Subsequently, they ascertained that at? 
all material times he was not the owner of 
the premises as they had thought, but was 
trustee for the owners of one half share of 
the premises, and that his daughter, the 
second defendant, was the owner of the 
other half share. Therefore, they brought 
this suit, alleging that the first defendant 
ordered the goods, not in his personal 
capacity, but as trustee for the owners of 
‘one half share and agent for the owner of 
the other half share. The learned Judge 
found that the goods were supplied as 
alleged, and were used in the re-construc- 
tion of the premises, and that the owners 
had bad the benefit of them. He held that 
as the first defendant, so far as he was 
acting as trustee, was acting as a principal, 
and, so far as he was acting otherwise, was 
acting as agent for an undisclosed principal, . 
the unsatistied decree against him was a 
bar to the suit so far as it was founded upon 
contract or upon the liabilities of principal 
and agent. But he held that the second de- ` 
fendant was liable under s. 70 of the Indian 
Contract Act for half the price of the goods 
supplied. Against this decision, the second 
‘defendant has appealed, mainly upon the 
ground that s. 7Q does not apply, because 
the goods were supplied under an express 
contract. The plaintiffs have filed cross- 
objections, and seek to make the second de- 
fendant liable forthe whole of the claim, 
but they have not served the cross-objections 
upon the first defendant. 

There was ample evidence to support- the 
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findings of fact,-and I see no -reasét to 
disturb them. Upon the point whether th 
unsatisfied decree is a bar to the suit, ib 
has been argued that the effect. of ss. 42 to 
45 of the Jadian Contract Act is to alter 
the principle of English Law, by making 











“the liability in respect of a joint contract, 


a joint and several instead of a joint liabil- 
ity. I am unable to accept this contention. 
The effect of s. 43 was considered by Sir 
Richard Garth in the case of Hemendro 


Coomar Mullick v. Rajendralall Moonshee 


(1), wherein he decided that the object of 
the section was to allow a pro- 
misee to sue one or more of several joint 
promisors in one suit, without the necessity 
of joining all the promisors as defendants, 


-The effect of the section was not to change 
.8 joint into a several liability, nor to enable 


a promisee to sue one or more of his joint 
promisors severally in two or more suits. 
With this decision ! respectfully agree. 
Under the Indian Contract Act, asin English 
Law, the liability under a joint contract is 


“joint, and not joint and several, and gives 


rise to only one cause of action. As soon 
as judgment is given in respect of this 
cause of action, it becomes merged in the 
decree, and no other suit can be brought 


. upon it. 


A contrary view was taken by Sir Arthur 
Strachey in the case of Muhammad Askari 


`v. Radha Ram Singh (4). In a very able 
. and ingenious, but, in my opinion and. with 


all respect, a fallacious judgment, he decid- 
ed that the effect of s. 43, being to exclude 
the rights of a joint contractor to be sued 
along with his co-contractors, the rule laid 
down in the cases of King v. Hoare (3) and 


. Kendall v. Hamilton (5), is no longer appli- 


cable to cases arising in India, at all events 


: in the mufassil, and a judgment obtained 
` against some only of the join’ conlractors 
- and remaining unsatisfied is no bar to a 
“second suit on the contract against the other 


joint contractors. 
The fallacy of the reasoning in this judg- 


. ment was exposed by Mr. Justice Macleod 


in the case of Shivlal Motilal v. Birdichand 


' Jivraj (12). And, in my opinion, there is no 


` the mufassil. 


difference on this point between the law in 
force in the Presidency Towns and that in 
The rule is got one of pro- 
cedure only, and the Indian Contract Act 


. does not profess to be a complete Code 


dealing with the law relating to ecntracis, 
and in the absence of specific law and 
usage, rules of justice, equily and good 
conscience must be applied, which has been 
jnterpreted to mean rules of English Law. 
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* Further, it has been argued that whether 
the effect of s. 43 is or is not as I have 
vadeavoured-to state it, the effect of s. 233 
15 bik ter the English rule, and to make the 
ele of principal and agent joint and 

veral, Weases such as the present B 
The acent is present where 
because he did N 
principal. This conogtion alen kiat 
accept. In my opinions only ao 
the section is to give a PeTSOm iing with 
such an agent three alternatives (> a 
hold either the agent liable or the Pri. A 
or both of them. He may sue eithetR@) 
agent, or the principal, or both of them togé 
ther. But whichever alternative he chooses, 
once the suit has been decreed, his remedies 
‘are exhausted. There is only one cause of 
action, not.several, and the liability of 
principal and agent. is not several, nor joint 
and several. The contrary view expressed 
in the case of Ammakannu Ayi v, Palaniay 
ya's Minor Son (7), is, in my opinion, in- 
correct. i : h 

The law on this point is correctly stated 
in the judgment of Mr. Justice Mcleod to 
which I have already referred. The learned 
Judge held that though the plaintiff could 
have sued both the defendants (the principal 
and the agent) together in one suit, yet if 
he’sued one of them to judgment, it was 
not competent to him to sue the other in a 
second suit. The reasons for this rule were 
stated by Lord Atkinson in the case of 
R.M. K. R. M. Somasundaram Chetty v. 
M. R.M. Subramanian Chetty (2), as fol- 
‘lows:— ~ 

“It would be clearly contrary to every principle 
ifa creditor who has seen and known and dealt 
with and given credit to the agent should be 
driven to sue the principal if he does not wish to sue 
him; on the other hand, it would be equally contrary 
to justice thatthe creditor, on discovering the prin- 
cipal who really has had the benefit of the loan, 
should be prevented from suing him if he wishes 
to do so. But it would be no less contrary to 
justice that the creditor should be able to sue, first, 
the agent and then the principal, when there was no 
contract and no intention of any of the parties that 
he should do so. Again, ifan action were brought 
and judgment recovered against the agent, then tle 
agent would havea right of action for indemnity 
against his principal, while if the principal was 


. liable also to be sued he would be vexed with a 
. double action, Further, if actions could be brought 


and judgments recovered against the agent and after- 
wards the principal, there would be two judgments 
in existence for.the samedebt or cause of action, 
They mignt not necessarily be for the same amounts, 
and there might be recoveries had or liens and 
charges created by means of both, and there would 
be no record on the face of the judgments, or any 


` means short of afresh pioceeding, of snowing that 


the two judgments were really for the same debt or 
cause of action, and that satisfaction of one was oy 
would be satisfaction of beth,” ae 
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The reasons for the rule, according to 


Lord Atkinson, therefore, are not merely. 


technienl, but a somewhat diferent yew 
of the rule was taken by the learned JSes 
“in Wegg Prosser v. Evans (14), spars i 
was stated that the rule was vew technica 
and rested upon the ground “#46 the cause 
S R a Dy or merged in 

of action was exhauste oe 
the:decree, This deervion apparently was 
t cited to their zordships of the Judicial 
on ‘thee, net this view appears to be 
Bill good in England. A similar view 

P E rule was taken by this Court in 

of put Singh v. Sham Sundar Mitter (15). 
Ai is not necessary in this case to decide 

whether in India the liability of principal 

and agent is joint as stated by Mr. Justice 

Macleod, cr alternative as stated by Sir 

Murray Coutts Trotter in case of Kutti- 
«krishna Nair v. Appa Nair (16), that is to 

say, whether in a suit against both principal 

and agent the plaintiff may have judgment 

against both of them jointly. In England 

the liability is alternative: Morel Bros. 

.& Co. Ltd. v. Earl of Westmoreland (17), 
`- Lord Halsbury at p. 14.* 

There remains to be decided the ques- 
tion whether the second defendant is liable 
under s. 70 of the Indian Contract Act and 
to what extent. 

The remedy provided by this section is 
not dependant upon the law relating io the 
‘liabilities of principal and agent. Itis an 
‘independent remedy, which is based upon 
.a different cause of action, namely, upon 
whether a person has lawfully done any- 
thing for another, or has delivered any- 
thing to him, not intending to do so 
gratuitously, and such other person has 
enjoyed the benefit thereof. If so, he must 
either make compensation in respect of, or 
‘restore the thing so done or delivered. 

The rule to which I have referred already 
isinapplicable where there is more than 
one cause of action arising out of the same 
transaction: Weyg Prosser v. Evans (14). 
Nor is it applicable where the cause of 
action is joint and several: Isaacs & Sons 
Ltd. v. Salbstein (18), In that case, it was 
decided that where there is no joint contract 
or relation of principal and agent, an-un- 
Satisfied judgment against one person for 

(14) (1895) 1 Q B 108. 

(15) 50 291. 


Yy 


(16) 49 M 900; 97 Ind. Cas. 475; 51 M L J 311; (1926) 


M W N7729; 24 LW 451; A IR 1926 Mad, 1213. 
aD 91A C11; 73LJ K B 93; 89 L T 702; 
52 W R 353; 20T L R 38. 
(18) (1916) 2 K B 139; 85 L J K B 1433-14 LT 
924; 60 S J 444; 32 T L R 370, é 
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tbe price-of ‘goods sold is not a barto a sub- 
sequent action against, another. person for 
the price of the same goods. Mr, Justice 
Lush, at `p. 142“ of the report saidasfollows: 
“The plaintiffs brought this action against the 
two defendants for the price of the: goods sold......... 
The plaintiffs had previously brought an action 
against an alleged firm called Salbstein Brothers and 
recovered judgment, no doubt in respect of these 
very goods. That judgment remained wholly un- 
satisfied. The contention for the defendants before 
the Deputy Judge and before us was, that the mere 
fact that these plaintiffs had recovered a judgment 
against some person other than these defendants, of 
itself barred and extinguished this cause of action; 
that the doctrine transit in rem judicatum applies 
not only as between the plaintiff and the defendant 
or any persons who wers joint contractors’ with the 
defendant in the contract sued on but applies also 
although the person ultimately sued had no relation 
to the person against whom the prior judgment 
was recovered and was not a party with him to any 
joint contract and wag not his agent or principal, 
That is a very wide and important proposition, but 


en 


in my opinion itis not well founded. Ths doctrine ` 


of transit in rem judicatum is, that if judgment has 
been recovered upon a cause of action, then any right 
in respect of the same cause of action merges in the 
judgment already recovered; but it must be -the same 
cause of action. It does not mean that if a judg- 
ment is recovered in respect of the same goods 
against somebody the cause of action against some 
other persons really liable is gone. The principle of 
the decisions in King v. Hoare (3) and Kendall v. 
Hamilton (5), that ifa party to a contract sues one 
individual upon a contract and recovers judgment 
against him, then if it tunrs out that that con- 


tract was a joint contract to which other persons . 
than the defendant in the first action were parties, “ 


the judgment recovered against one party bars the 
right of action on that same contract against the 
other parties toit, The contract being: one con- 
tract made with several persons, judgment against 


one of them operates to extinguish the arang 


action on that contract against all the parties to 


P 


it because it was one contract and one contract only.” df, 


Lord Justice Swinfen Eady at p.. 150* of ~ 


the report said as follows: i 
“Again if it were shown that the plaintifs hay 
ing a right to elect which of two parties to sué 
(i.e, principal or agent) has sued one to judgment, 
an action against the other party would be there- 

by barred,” ; 
_ The learned Judge then quotes from the. 
judgment of Baron Parke in King v. Hoare 


(1), and goes on to say 

“that cas? was approved and adopted by the 
House of Lords in Kendall v. Hamilton 
(5). It was there pointed out that the result 
did not depend upon any document of election, 
which would imply that the party electing 
was aware when he made his election of two 
courses being open to him. The principle on which 
the rule is founded is the right of persons jointly 
liable to paya debt to insist on being sued toge- 
ther...... Where, however, the obligation binds two 
or more persons severally, a judgment against one 
is no barto an action ‘against another.” 


He then refers to the judgment of Baron 
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Bayley-in Leghmere v. Fletcher (19) and 
concltides as follows: “If, therefore, where: 
the obligations are several, a jddgment-in 
an action against one person is no bar to 
an action against another, I see no ground 


upon which it can be maintained that an - 


action brought in error against a fictitious 
person or against a person not under any 
liability isa barto an action against the 


person alleged to be really Hable. The 
cause of action is not the same.” 
In the present case, undoubtedly the 


cause of action on the contract was joint. 
But the cause of action under s. 70 was not 
jointy for under that section no cause of 
action arose againstthe agent. The terms 
of the section are very wide and there 
ts nothing to indicate that this is not in- 
- tended as an additional remedy, or that it 
is inapplicable where the plaintiff has en- 
‘ other right of ection, arising out of some 
olher cause, such as one founded upon con- 
tract, express or implied, still less where 
for some reason such contractual right 
cannot be enforced. On this point I regret 
to find that J seemto be in disagreement 
with the observations of Sri Ashutosh Mooker- 
jee in the case of Sibkisor Ghose v. Manik 
Chandra Nath (20). But in that case there 
“was nothing to show thatthe plaintiff we 
unable to enforce the contractual right 
which he had by reason of an implied pro- 
mise. The view which I haye expressed 
seems to be confirmed by the decision in 
the case of Secretary of State v. G. T. Sarin 
& Co. (21), though that wes a case where 
there was an invalid -contract. 

The learned Judge was justified on the 
evidence in finding that the goods were 
delivered to the second defendant, through 
her agent the first defendant, and that 
she has enjoyed the benefit of them. There- 


fore, he was right in holding that she was’ 


liable under s. 70, but, in my opinion, he 
ought to have decided that she was liable 
for the whole and not for half the price of 
the goods. It is not possible to say that 
only half the goods were delivered to her, 
or that she has enjoyed the benefit of only 
” half. As the owner of an undivided half 
share in the property. She must be held 
to have taken delivery of all the goods and 
enjoyed them. She cannot now restore them, 
because she has used then» in the re-con- 
struction and alleration of the building, 

(19) (1833) 1 Cr. & M 623 at p. 635: 149 E R 549 
Ta 554; 3 Tyr. 450; 2 LJ (x. s.) Ex. 219; 38 R R 

(20) 21G LJ 618 at p. 620; 27Ind Cas, 453. 

(21) ll Lah 375; 120 Ind. Cas, 615; Ind, Rul, (1930) 
Lah, 119; A I R 1980 Lah. 364, 
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and she must make compensation for them. 
Her remedy lies in her right to contribu 
tion from the owner of the other half share. 

“The result is that the appeal is dismiss- 
ed, and the fourth cross-objection is allowed 
with costs. 

There will be a decree against the second 
defendant for the full price of the goods 
supplied, namely, Rs. 4,837-12-9 with costs. 
If and when this decree is satisied, the first 
defendant will be entitled to enter up satis- 
faction pro tanto of the decree in the former 
suit. 


D. Order accordingly. 


CALCUTTA HIGH COURT | 
Reference under s. 66 (2) of the Indian 
Income Tax Act XI of 1922 
December 2, 1934 
LorT-WILLIAMS AND Jack, JJ, 

Inthe matter of Tan CALCUTTA _ 
STOCK EXCHANGE ASSOCIATION, 
LIMITED | 

Income Tax Act (XI of 1922), s. 9 (2)— Residence”, 
meaning of —Whether can bz given same meaning as 
that used in ss. 4, 42 of Act. | À , 

The word ‘residence’ in its simple and ordinary 
meaning and ordinary meaning signifies the place 
where a human being eats, drinks, sleeps or whera 
his family or servants eat, drink and sleep and 
where there is some permanence or continuance of 
such eating, etc. A 

In certain circumstances and in certain statutes, 
a more extended meaning has been given to the 
word and although it has been held that a limited 
liability company can reside for the purposes of 
jncome-tax legislation but this extended meaning 
cannot be given to the word “residence” in s. 9 (2), 
Income Tax Act. It is to be noticed that the word 
‘own’ has been inserted between the word ‘his’ and 
‘residence.’ Ths object of. inserting that word was 
to indicate that the phrase applied only to a 

“ human person or persons and not to a fictional per- 
son, such as a limited liability company. King v. The 
Inhabitants of North Curry (1), De Beers Consolidat- 
ed Mines, Limited v Howe (2) and Calcutta Jute 
Mills v. Nicholson and the Cesenu Sulphur Co. v. 
Nicholson (3), reterred to, i 

Messrs. S. N. Banerjee and K. P. Khaitan, 
for the Asséssee. | 

Mr. A. K. Roy, Advocate-General (with 
Dr. R. B. Pal), for the Income-tax Commis- 
sioner. an 

Lort-Williams, J.—This is a case statedyy 
by the Commissioner of Income-tax at the 
instance ofthe Calcutta Stock Lxchange 
Association, Limited, under s. 65 (2) of the 
Inceme Tax Act (XT of 1922). 

The essessees are a Mutual Benefit 
Liability‘\Com pany, their main objects being 
to support and protect the. character, 
status and interest of brokers and dealers 
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in stocks and shares on the Stock Ex- 


to carry on business to make rules and 
bye-laws, to regulate business, to settle 


‘disputes amongst themselves and to main- 


Y 


tain a Stock Exchange. 

The Ccmpany own a four storeyed 
building at 7, Lyons Range, Calcutta, on the 
ground floor of which there is a large 
hall used as the meeting place of the 
Stock Exchange, two tiffin rooms, a tele- 
phone roomand a quotation rcom. On the 
mezzanine floor are situated the offices 
and meeting place of the Asscciation, 
while the first, second and third floors are 
occupied by members. The rooms on 
these floors are let out by the Company to 
the members for their business as members 
of the Stock Exchange. They are not used 
by them for the purpose of residence. 

The Company owns,in addition to this 
building, certain securities and derives 
an income from other sources, such as 
the publication of the Stock Exchange 
quotation lists which are sold both to mem- 
bers and to non-members of the Associa- 
ticn. 

In the assessment 
Income-tax Officer computed the total 
income at Rs. 59,798 which included a 
sum of Rs. 24,117 in respect of income 
from the house property at 7, Lyons 
Range. That sum isthe bona fide annual 
value of the building and was taxed 
under s. 9of the Act. 

The assessees objected to the assessment 
on various grounds. The only one which 
we need consider is their contention that 
they are entitled to the benefit of the pro- 
viso tos. 9 sub-s. (2). 

The assessees were not taxed on any 
income under the head ‘business’ because 
they contended and their contention was 
accepted that they did not carry on any 
business within the meaning of the Act. 

The question formulated by the Commis- 
sioner is as follows:— 

“In the circumstances set out above, can the 
property in question or any porticn thereof 

e said to be in occupation of the owner for the 
purpose of his own residence within the meaning 


of proviso to s. 9, sub-s. (2) of the Indian I 
Tax Act (XI of 1922),” ©) Cet 


The Commissioner; decided that the 
answer to that question must bein the 
negative, and the assessees having com- 
plained about that decision, he agreed to 
stale a case for the opinion of this Court. 
The Commissioner's contention was that 
though a Company is a person and must 
be deemed for certain purposes of the 


for 1933-34, the 
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s, i- . Income Tax Act, e. ga 8. 4 and 
change, to give facilities to i:s members 
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s. 42, to 
have a place of residence, and that though 
for certain purpases, tha place of resi- 
dence of the assessees in this case is the 
building at 7, Lyons Range, yet the word 
‘residence’ as used in the proviso to s. 9, 
sub-s, (2), does not referto such a per- 
son or such residence and the expression 


‘property in the occupation of the owner, 
for the purpose of his own residence 
means and connotes an owners dwelling 


house. i p 

In my opinion, the word ‘residence’ in 
its simple and ordinary meaning signifies 
the place where a human being eals, 
drinks and sleeps or where his 
family and servants eat, drink and sleep,. 
and where there is some permanence or 
continuance of such eating, drinking and 
sleeping, and the statement of Bayley, J.,in 
the case of King v. The Inhabitants of North 
Curry (1) is, in my opinios, an authority 
for that proposition. In that case, the 
learned Judge said that 

“Where there is nothing to shew that it is used 
jna more extensive sense, the word ‘residence’ 
denotes the place where an individual eats, 


drinks and sleeps, or where his family or his 
servantseat, drink and sleep.” 


It is true that in certain circumstances 
aud in certain statutes, a more extended 
meaning has been given to the word, for 
example, it has been held that a Limited 
Liability Company can reside for the pur- 
poses of Income tax legislation. That was 
decided by Lord Loreburn inthe case of 
De Beers Consolidated Mines, Limited v. 
Howe (2) wherein it is stated that 

“A company cannet eet or sleep Lut it can keep 
house and do business. We ought, therefore, to 
see where it really keeps house and doss business. 
The , decisions, of Chief Baron Kelly and Baron 
Huddleston in Calcutta Jute Mills v. Nicholson 
andthe Cesena Sulphur Co.v. Nicholson (3) now 
30 years ago, involved the principle that a Com- 


pany resides for purposes of income-tax where its 
real business is carried on.” 


Moreover, it has been decided thata 
Company is a person who can reside with- 
in the meaning of the word ‘reside’ as 
used in the Income Tax Acts and other 
statutes. But,in my opinion a Company 
can only ‘reside’ within that extended 
meaning of the term, when it resides for 
the purpose of carrying on business and 
it cannot reside apart from carrying on 
business. Thusin both ss. 4 and 42 of 
the Indian Income Tax Act, it is clear 


(1) (1825) 4 B & C 959. 
(2) (1906) A O 455; 75 LIK 
5 Tax Cas. 198; 13 Manson 394; 
J 


B 38; 22T LR 756; 
5 

(3) (1876) 1 Ex D 428; 45 L 
ut a5. 


9 221. 
Ex 821; 25 W R 71; 39 
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`- that the word ‘yesidé’ is only used in con- 


i 


nection with the carrying on òf a business 
and-not other wisé. ii 

Now, itis true that the assessee comes 
within the terms of the proviso to s. 9 (2) 
if the extended meaning of the word 
‘residence’ to which I have. referred is 
given to that word in this particular sec- 
tion. In my opinion, thereis no justifica- 
tion for giving to the word in this parti- 
cular section that extended meaning, nor 
do I think the legislature intended that 
such an extended meaning should be given 
to it. 

In this connection it is tobe noticed 
that the word ‘own’ has been inserted 
between the words ‘his’ and ‘residence’. 
I think that the object of inserting that 
word was to indicate thatthe phrase ap- 
plied only toa human person or persons 
and not to a fictional person, such as a 
limited liability Company. Little help can 
be derived from other decisions either in 
England or in India on other sections of 
the Income Tax Act, because this seems 
to be a peculiar section, the reason for the 
insertion of which is not apparent. One 
can imagine various reasons and some of 
them are indicated in Sundaram’s Book 
on the Law of Income-tax at page 494 in 
his note upon this proviso. 

The result is that the answer whieh 
we give tothe question, which has been 
stated by the Commissioner, is in the 
negative. 

Costs of the Advocates appearing in this 
Reference will be settled by the Taxing 
Master. . 

Jack, J.—I agree. 

D. Ansmer accordingly. 


LAHORE HIGH COURT 
First Civil Appeal No. 2197 of 1934 
November 22, 1935 
Teg CHAND AND DALIP SINGH, JJ. 
PUNJAB anp KASHMIR BANK, Lr., 
RAWALPINDI—PLAINTIFF—APPELLANT 
VETSUS - 
Musammat DAMODRI AND OTilERS— 
DrrENDANTS—RESPONDENTS. 
Companies Act (VII of 1913), s. 152 ~Reference 
to arbitration—Reference not by yritten agreement 
but made by ourt in pending suit—Decree on 
such award—Appealability—-S. 152, if applies. 
Section 152, Cormpanies Act applies to those cases 
only in which a Joint Stock Company by writ- 
ten agreement refers to arbitration in accordance 
with the provisions of the Arbitration Act 
any dispute between itself and any other Company 
or person, . 
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Where the referenceto arbitration was not by 
written agreement of the parties, but was made 
by the Court in a pending suit and the arbitrator 
had to submit his report to the Court which 
had to pass a decree in the suit in faccord- 
dnce with terms of the award or pass such other 
order in accordance with law as it thought fit, 
such a decree is clearly open to appeal in the ordi- 
nary course, In these cases, the reference, or the 
award passed thereon, is not made under the pro- 
visions of the Arbitration Act, and s. 152, Com- 
panies Act, has no applicability to it. 

F.C. A. from preliminary decree of the 
Sub-Judge, First Class, Rawalpindi, dated 
August 30, 1934. 

Messrs. Dav Raj Sawhney and N. L 
Sadana, for the Appellant. 

Messrs. Ganesh Datta and N. S. Gauba, 
for Respondent No. 2. 

Judgment.—On March 11, 1919, Musam- 
mat Damodri, defendant No. 1, mortgaged 
a house and a shop to Prithmi Chand, 
defendant No. 2, and Hari Chand, father 
of defendant No. 3, for Rs. 15,000 agree- 
ing to pay interest at 9 per cent. per 
annum with yearly rests. In 1922 by 
consent of the mortgagor and the mort- 
gagees the shop was sold and the sale 
proceeds were paid to the mortgagees in 
part payment of the amount due to them. 
On January 9, 1925, the mortgagees trans- 
ferred their mortgagee rights t the plain- 
tiff, the Punjab and Kashmir Bank, Ltd., 
for Rs. 16,485 which was found to be the 
amount due on that date. On November 22, 
1932, the plaintiff Benk instituted a suit 
for recovery of the amount due on foot 
of the mortgage, impleading the original 
mortgagor and the mortgageesas defen- 
dants. After some proceedings the parties: 
presented an application to the Court pray- 
ing that the suit be referred to the arbitra- 
tion of Bhagat Lachhmi Narain Pleader. 
The Court granted the prayer and the 
case was referred to arbitration. The 
asbitrator gave his award on August 1, 
1934, holding: 

(1) That the sum ‘of Rs. 20,680 was due 
to the plaintiff Bank on foot of the mort- 
gage on the date of the suit, (2) that defen- 
dants Nos. 2 and 3 would be liable for 
any deficiency in case the amount de- 
creed is not raised by sale of the mort- 
gaged property or other property of de- 
fendant No. 1, the liability of defendant 
No. 3 being limited to the assets of his 
father in his hands, and (3) that the costs 
of the suit on the amount decreed will be 
paid by defendant No. 1. 

Neither partly filed any objection to tne 
award, and on August 30, 1934, the learned 
Subordinate Judge entered judgment for 
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the plaintiff in “accordance with the award, 
and passed a decree in terms of O. XXXIV, 
r 4, Civil Procedure Code, fixing Janu- 
ary 5, 1935, as the date for payment of 
the amount found due. Jn accordance with 
this judgment a decree-sheet was prepar- 
ed, declaring that the amount due to the 
` plaintilf on account of principal, interest 

and cosis calculated up to January 5, 

1935, was Rs. 21,466-8-0 and ordering that 
if the defendant paid this amount into 
Cours on or before January 5, 1935, the 
plaintiff shall deliver all documents relat- 
ing to ihe property to the defendants and 
_re-transfer the property to them free from 
the mortgege, but if such payment was 
not made on cr before the aforesaid date, 
the mortgaged properly, or a sufficient 
part, thereof, shall be sold. Tke plaintiff 
has appealed urging that there has been 
miscalculation of the amount due as stated 
in the decree-sheet, the correct amount 
payable on January 5, 1935, being 
Rs. 3,246-1-6 in excess of that given there- 
‘In, and praying that future interest at 
the contractual rate should also have been 
allowed. 

A preliminary objection is taken by 
‘Counsel for the respondent that no appeal 
lies. It is pointed out that one of the 
-parties to the suitis a Joint Stock Com- 
pany incorporated under tke Indian 
Companies Act, and under s. 152 (3) of 
that Act all arbitrations, to which one of 
the parties is such a company, must bo 
‘taken to have been held under the provi- 
‘sions of the Indian Arbitration Act, and 
as decrees passed in- accordance wiih 
-awards given under that Act are not ap- 
pealable, it must be held that no appeal 
is competent in ihe present csse. This 
contention is obviously without force. Ser- 
tion 152 applies to those cases only in 
which a Joint Stock Company by written 
agreement refers to arbiiraticn in accor- 
-dance with the provisions of tke Indien 
-Arbitration Act any dispute between it- 
self and any ofher ecmpany or persen. 
In the present case the reference to arbi- 
tration was not by written agreement of 
the parties, but was made by the Court 
in a pending suit. The arbitrator hed to 
submit his repcrt to the Court which hed 
to pass a decree in the suit in accordance 
with terms of the award or piss such 
otLer crder jn eccordance with lew 2s it 
thought fit. Such a decree is clearly cpen 
to appeal in the ordinary course. In ikese 
cases, the referencey or the award passed 
thereon, is not made under tke provisions 
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of the Indien Arbitration Act ands. 152, 
Conpanies Act, hes no applicability to it. 
I overrule ihe objection. : 

On the merits the learned Counsel for 
the respondent apmitted that there hes 
been a miscalculation. There is no reason 
why interest at 9 per cent. with yearly 
resis should not have been calculated till 
January 5, 1935, the date fixed for pay- 
ment by the Court. This amount comes 
to more than Rs. 27,000. But as ihe 
plaintiff in the appeal asked for enhance- 
ment of the desretal amount by 
Rs. 3,246-1-6 only, epparently calculating 
simple and: not compound interest, a de- 
cree for more than that amount cannot 
be passed. There is no reason why future 
interest should not be ellowed at such 
rate as the Court thinks reasonable. We 
think simple interest at 6 per cent. per- 
annum to be ample end allow future in- 
terest at that rate. We accordingly ac- 
cept this appeal and modify the decree of 
the lower Court so as to declare that tle 
sum due on January 5, 1935, was 
Rs. 24,712-9-6 and not Rs. 21,466-8-0 as 
stated in the decree of the lower Court. 
We also order that a clause be added to 
the decree that the plaintiff shall get 
future interest a 6 per cent. per annum 
on the above amount from Janury 5, 
1935, till payment. Costs of this appeal 
shall be paid by defendant No. 2 to the 
appellant. 

D. Appeal allowed. 


ee 


RANGOON HIGH COURT 
Fuil Bench 

Civil Reference No. 2 of 1936 

February 18, 1936 
Paces, C. J., Mosety AND Ba U, JJ. 
V. K. P. CHOCKKALINGAM AMBALAM 
—APPELLANT 
versus 

MAUNG TIN AND OTHERS-— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 151— 
Court, if has power to order refund of court-fees 
under s. 151, apart from powers under Court Fees 
Act, or other Acts—Exercise of inherent powers, 
pronciples of—Iixpress provisions of law allowing 
refund of court-fees—Court, if can otherwise order 
refund under inherent powers—In absence of speci- 
fic provision Court should cect oa principles of 
equity and good @onscience. 

The Courts have no power to order a refund cf 
any ccurt-iee under s. 15], Civil Procedure Code, 
and apart frcm the powers given by the Court Fees 
Act, or by special sections of other Acts which 
directly authorise refunds. Indu Bhusan Roy v. 
Secretary of State (14) and In re Chidambaram 
Chettiar (21), followed. Mg Sew v. Ma Bwin Byy 
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(D, Daw Myin v. Maung San Kyaw, First Appeal 
No. 112 of 1934 and K. R, R.M. P. L. Chettyar 
Firm v. Ma Ti Za, Second Appeal No. 94 of 1935, 
overruled. J.C. Galstaun v. Janaki Nath Roy (22), 
dissented from. 

Section 151, Civil Procedure Code, does not invest 
the Court with any new jurisdiction, but merely 
reiterates a principle of the common law. The Court, 
however, is bound to exercise its inherent powers 
cautiously and with circumspection, and it is not 
at liberty to do so where the order proposed would 
contravene any principle of the common law or 
equity, or would affect a matter in respect of 
which provision has been made by statute either 
expressly or according to the true intendment 
thereof. 

Where a specific court-fee exigible under the 
Court Fees Act has duly been paid, and in the Act 
express provisions are inserted setting forth the 
circumstances in which a court-fee can be refund- 
ed, the Court has no jurisdiction in the exercise 
of its inherent powers or otherwise than as therein 
prescribed to order that the court fee chargeable 
and paid shall he refunded to a litigant. In so 
holding the Court is acting in consonance with 
both principle and authority. Where, however, no 
specific rule or provision of law is applicable in 
the particular circumstances of a case, the Civil 
Procedure Code does not affect the power and duty 
of the Court to act according to equity, justice and 
good conscience, though in the exercise of such 
power it must be careful to see that its decision 
is based on sound general principles and is notin 
conflict with them or the intentions of the legisla- 
ture. 

Therefore, where a court-fee has been paid by a 
litigent of a larger amount than that exigible under 
the Court Fees Act, the Court has inherent juris- 
diction to order that the excess court-fee be refund- 
ed ex debito justitic, If the Court does not possess 
jurisdiction to pass an order that the excess court- 
fee be refunded, it is not the duty or function of 
the Court to issue eleemosynary recommendations 
for the purpose of enabling a litigant to present a 
memorial ad misercordiam to the Revenue Authorities. 
Hukam Chand Boid v. Kamalanand Singh (8), 
Narsingh Das v. Mangal Dubey (9), In the matter 
of G. H. Grant (10), Sheopujan Rat v. Kesho 
Prasad Singh (11), Munna Lai v, Ram Chandra (12), 
Girish Chandra Mali v. Girish Chandra Dutta 
18) and Indu Bhusan Roy v. Secretary of State 
iD, relied on. In the matter of Zoynooddeen Hossain 
Khan (15), Harthar Guru v. Ananda Mahanty (16), 
Chandradhari Singh v. Tippan Prasad (17), Inder 
Sen Singh v. Rikhi Singh (18), Thammayya Naidu 
v. Venkataramanamma (19) and Vijyalakshmi Am- 
mal v. K. R. Srinivasa Ayyangar (20), dissented 
rom, 

C. Ref. made by Baguley, J. 

Mr. Jaganathan, for the Appellant. | 

Mr. P. K. Basu, for Respondents Nos. 2 
and 3. 

Mr. A. Eggar as amicus curiae. 

Page, C. J.—The question pippounded is: 

“Have the Courts any power to order a refund of 
any court-fee under s. 151, Civil Procedure Code, 
and apart from the powers given by the Court Fees 
Act, or by special sections of other Acts which directly 
authorise refunds?” 


It appears that my learned brother 


Baguley, J.,in a Second Appeal has held 
that the learned District Judge of 


Myaungmya in an appeal from a decree of 
the Sub-Divisional Court of Myaungmya 
failed to write a judgmentin the manner 
prescribed under O. XLI, r. 31. 

The learned District Judge dismissed the 
appeal, observing that: 

“Phe learned Sub-Divisional Judge has written an 


able and comprehensive judgment in which he has ` 


discussed in detail every one of the points now 
alleged as grounds of eppeal. Similarly he has 
quoted and commented on each of the cases adduced 
by the learned Advocates for the plaintiff in their 
argument before me; in effect the argument on appeal 
was simply a repetition of the points quoted and dis- 
cussed in the lower Court.” 

Ona further appeal being presented to 
the High Court Baguley, J., held “that the 
judgment of the District Court dces not 
give the reasons for the decision at all,” and 
passed the following order: 

“I ses aside the judgment of the lower Appellate 
Court, and remand the case to the District Court 
for pronouncement ofa judgment in accordance with 
law. The learned Judge will give the parties an 
opportunity of re-arguing the appeal as after this 
considerable lapse of time it is impossible that he can 
remember the arguments which were addressed to 
him, and after hearing the arguments he will write 
a judgment which complies with O. XLI, r. 31: 
Mg. Saw v. Ma Bwin Byu (l); Saravana Pillai v. 
Sesha Reddi (2) ` 

The appellant thereafter applied for an 
order directing the refund of the court-fee 
paid in respect of the sppeal to the High 
Court. Baguley, J., being of opinion that 
the Court had no jurisdiction to pass such 
an order referred the question set out 
above for determination by a Full Bench. 
Now, it is common ground and plain that 
the order of Baguley, J., was not an order of 
remand within s. 13, Court Fees Act (VII 
of 1870) as amended, nor an order passed on 
an application for a review of judgment 
within s. 14 or s. 15 of the Act, but that it 
was an order that the learned Judge 
purported to pass under the inherent powers 
ofthe Gouri: Section 151; Abdul Karim 
Abu Ahmad Khan v. Allahabad Bank, Lid. 
(3), Jethalal Girdhar v. Varajilal Bhai- 
shankar (4). Further, it is conceded and 
we hold, that under the provisions of the 
Court Fees Act, the legislature has specifical- 
ly enacted that a memorandum of appeal 
such as that in the present case could only 
duly have been accepted upon payment of 
the requisite court-fee chargeable in 
respect thereof, and that the court-fee paid 
by the appellant did not exceed in amount 

(I) 4 R 66; 95 Ind. Cas. 881; A I R 1926 Rang. 


129; 5 Bur, L J 80. 
(3) 31 M469; 18M D J 34. 
(3) 44 0929; dl Ind, Cas. 593; A I R1917 Cal. 44; 
2C LJ 19; 21C W N 877.° 
(4) 46 B 184; 63 Ind. Cas. 478; A I R 1922 Bom. 267; 


23 Bom. LR 769. 


37 Bom, L R 533 íP, ©). 
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that prescribed bylaw. Now, it is expressly 
enacted in the Court Fees Act that a court- 
fee paid by a litigant may or shall be 
refunded in certain circumstances therein 
set out (ss. 10, 13, 14, 15, Chap. II-A) and 
we are’ clearly of opinion that in the 
circumstances obtaining in the present 
case the Court has no power under the 
Court Fees Act to refund the couri-fee 
paid by the appellant. It is contended 
however that the Court has jurisdiction to 
do so in the exercise ofits inherent powers 
(see s. 151, Civil Procedure Code). Section 
15], of course, did notinvest the Court with 
any new jurisdiction, but merely reiterated 
a principle of the Common Law. As Lord 
Cairns laid down in Alexander Rodger v. 
Comptoir D'Escompte De Paris (5): 

“One of the first and highest duties of all Courts 
is to take care that the act of the Court does no 
injury tó any of the suitors, and when the expres- 
sion ‘the act of Court’ is used, it does not mean 
merely the act of the primary Court, or of inter- 
mediate Court of appeal, but the act of the Court as 


awhole, from the lowest Court which entertains 
jurisdiction over the matter up to the highest Court 


“ which finally disposes of the case. It isthe duty of 


the aggregate of those Tribunals, if I may use the 
expression, to take care that no act of the Court 
in the course of the whole of the proceedings does 
an injury to the suitors in the Court. His Lordship 
added that the perfect judicial determinaticn, 
which it must be the object of all Courts to arrive 
st, will not have been arrived at unless the persons 
who have had their money improperly taken from 
them have the money restured to them, with 
interest, during the time that the money has been 
withheld.” , 

Again, in Jai Berhma v. Kedar Nath (6), 
Lord Carson, delivering the opinion of the 
Judicial Committee, stated that: 

“it is inherent in the general jurisdiction of the 
Court to act rightly and fairly according to the 
circumstances towards all parties involved.” 

The Court, however, is bound to exercise 
ils inherent powers cautiously and with 
circumspection, and itis not at liberiy to 
do so where the order proposed would con- 
travene any principie of the common law 
or equity, or would affect a matter in respect 
cf which provision has been made by statute 
either expressly or according to the true 


intendment thereof. In Maqbul Ahmad v. 


Onkar Pra'ap Narain Singh (7), Lord 
‘Tomlin, delivering the judgment of the 
(5) (1871) 3 PO 465; 40 LJ POLL 
Ne a ANGE O (N.s) 3l - cae 

at. lu; 69 Ind. Cas, 278; A I R 1922 P G 989- 
49 1 A 351;4 PLT 61; 32 ML'T 10;37 OL 5351: 


“27 O W N 582; 44 M LI 735; 21 A LJ 490; 25 Bom’ 


LR 643: (1933) M W N 368;'18 L W 802 (P. 

AT) 62 TA 80; 155 Iad. Cas. 205; A IR 19354 0 
85; 57 A 242; (1935) O W N 527; (1935) M W N 433. 
7 RPO 121; 41 LW 629; (1935) A L J 578: 39 G W 
N 610; 68 M L J663; 6P Ó LJ 267; 37 P L R 395. 
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Judicial Committee, observed that: — 

“It was urged that there was some sort of judicial 
discretion which would enable the Court to relieve 
the appellants from the operation ofthe Limitation 
Act in a case of hardship, and that this wasa case 
of hardship, and in particular because it was alleged 
thatthe decree-holder was in regard to the proceed- 
ings which he took by way of execution in some 
way misled by some mistake in the form of the 
preliminary decree. It is enough to say that there 
isno authority to support the proposition contended 
for. In their Lordships’ opinion ib is impossible to 
hold that, ina matter which is governed by Act, 
an Act which in some limited respects gives the 
Court a statutory discretion, there can be' implied 
in the Court, outside the limits of the Act,a 
general discretion to dispense with its provisions.” 

Iam firmly of opinion that where,a 
specific court-fee exigible under the Court 
Fees Act has duly been paid, and in the 
Act express provisions are inserted setting 
forth the circumstances in which a court- 
fee can be refunded, the Court has no 
jurisdiction in the exercise of its inherent 
powers or otherwise than as therein 
prescribed to order that the court-fee charge- 
able and paid shall be refunded to alitigant. 
In so holding the Court, in my opinion, is 
acting in consonance with both principle 
and authority. Where, however, no specific 
rule or provision of lawis applicable in the 
particular circumstances ofa case, Ires- 
pectfully agree with the opinicn expressed 
by Woodroffe, J., ia Hukum Chand Boid v. 
Kamalanand Singh (8), that the Code does 
not affect the power and duty of the Court 

“to act according to equity, justice and good 
conscience, though in the exercise of such power 
it must becareful to see that its decision is based 
on sound general principles and is not in conflict 
with them or the intentions of the legislature...... 
The Court has, therefore, in many cases, where 
the circumstances require it, acted upon the as- 
sumption of the possession of an inherent power to 
act ex debito justitiae, and to do that real and 
substantial justice for administration of which 
alone it exists.” A 

See also Narsingh Das v. Mangal Dubey 
(9), at page 172*. It follows, therefore, in 
my opinion, that where a court-fee has been 
paid by a litigantof a larger amount than 
that exigible under the Couit Fees Act, the 
Court has inherent jurisdiction to order that 
the excess court-fee be refunded ex debito 
justitiae: in the matter of G. H. Grant (10); 
Sheopujan Rai v. Kesho Prasad Singh (11); 
Munna Lal v. kam Chandra (12); Girish 
Chandra Malt v. Girish Chandra Dutta 

(8) 33092713 OL J 67. 

(9) 5 A 163; A W N 1882, 202. 

(10) 14 W R 47. 


(11) 2 Pat. 919; 76 Ind. Cas. 317; A I R 1934 Pat. 
310; 5P LT 315, 


(12) 52 A 546; 122 Ind. Oas. 188; A'I R 1930 All. 
471; (1930) A L J 805; Ind. Rul. (1930) All. 220. 
*Page of 5 All—[Ha.] 
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(13); Indu Bhusan Roy v. Secretary of State 
(14). Iam of opinion that the decision of 
Markby and Birch, JJ., in In the matter of 
Zoynsoddeen Hossein Khan (15), went too 
far, and in that case it seems to me that an 
order for arefund of the couri-fee might 
properly have been made. The Courts in 
India, however, if I may respectfully say so, 
have not always faced the problem squarely. 
Either the Court has inherent power to 
order the refund of excess court-fees that 
have been paid in cases for which provi- 
sionis not made in ths Court Fees Act or 
it has.not. Ifit has the power todo so an 
order forarefundin a proper case ought 
to be passed. If the Court does not 
possess jurisdiction to pass an order that 
the excess court-fee be refunded in such 
cases, with all due deference it is not the 
duty or function of the Court to issue 
eleemosynary recommendations for the 
purpose of enabling a litigant to present a 
memorial ad misercordiam to the Revenue 
Authorities: 

It follows, therefore, that with all due 
respect 1 cannot subscribe to the views 
expressed or the “orders” passed in some 
of the decided cases on this subject. For 
instance, in Harihar Guru v. Ananda 
Mahanty (16), a certificate was granted to 
the Vakil for the appellants “to enable 
him to apply to the Revenue Authorities to 
obtain a refund of the excess court-fees” 
which “the said appellants through their 
said Vakil claim to obtain and ought to 
obtain. It appears to me that in such 
circumstances a direct order for a refund 
ought to have been made as was done in 
In the matter of G. H. Grant (10), upon the 
authority of which the learned Judges in 
Harihar Guru v. Ananda Mahanty (16), 
based their decision. A similar “order” was 
passed in Chandradhari Singh v. Tippan 
` Prasad Singh (17). Again in Indar Sen 
Singh v. Rikhi Singh (18), it would seem 
that a refund of the excess  court-fee 
ought to have been ordered, and that there 
was no occasion for the expression of 
opinion by the Court that “on an applica- 
tionin the proper quarter the appellants 
may be able to obtain a return of the addi- 
tional court-fees which they have heen 


(13) 36 C W N 190; 137 Ind. Cas, 791; A I R 1932 
Cal. 450; Ind. Rul. (1932) Cal. 36% 

(14) 40 O W N 309; 159 Ind. Cas. 443; A I R 1935 
Cal. 707; 62 C L J 298. 

(15) 11 B L R 370; 20 W R 106. 

(16) 40 C 365; 20 Ind. Cas. 498. 

(17) 3 P,L J 452; 46 Ind. Cas. 271; A I R 1918 Pat. 
496; (1918) Pat. 273. 

(18) 30 A 103; 5A LJ 18; A W N1908, 31, 
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required to pay.” In Thammayya Naidu 
v. Venkataramanamma (19), Wallace and 
Cornish, JJ., after rightly deciding that a 
High Court had power “to order refund of 
court-fee paid in excess when obvious 
injustice would be done ifit were not paid,” 
added the following observations to which 
Icannot subscribe and which appear to me 
with all respect to be incorrect: 

“Of course what the High Court really does 
judicially in such a case is to decide judicially 
what is the proper court-fee and then issue a 
certificate tothe party that excess court-fee has been 
levied. It still lies with the Revenue Authorities to 


decide whether or not they will refund the excess in 
the circumstances.” 


The observation of Pakenham Walsh, J., 
in Vijyalakshmi Ammal v. K. R. Srinivasa 
Ayyangar (20), at page 5t4*, would seem also 
to be open to the same objection. On the 


_olher hand, I respectfully agree with the 


Opinion expressed by Nasim Ali, J., in 
Indu Bhusan Rzy v. Secretary of State (14). 
His Lordship in the course of his judgment 
stated that: 

“Under the inherent power of the Court it cannot 
exempt a litigant fromthe statutory obligation to 
pay the prescribed fees. Ifthe litigant is made to 
pay fees in excess of what he is liable to pay under 
the statute the statute does not stand in the way of 
refunding such excess fees as it never authorised the 
receipt of such excess. In such cases the litigant has 
got the right to get refund, because the excess is his 
money and has by mistake or inadvertence passed 
into the hands of Government. Under such 
circumstances the only question is about the procedure 
for the enforcement of such right, and the Courts 
have rightly assumed jurisdiction under the inherent 
powers to give relief tothe litigant. But where a 
litigant has paid fee which hs was bound to pay 
under the law for his plaint or memorandum of 
appeal, the Court, by ordering refund under inherent 
power, cannot indirectly exempt him from the obliga- 
tion imposed upon him by the statute and_thereby 
nullify the provisions of s. 6 of the Court Fees Act. 
The legislature, however, has made certain exemp- 


tions and these are to be found in ss. 18,14 and 15 of 


the Court Fees Act” 

See also In re Chidambaram Chettiar (21). 
It follows that, in my opinion, the order for 
refund of the court-fee passed in Mg. Saw 
v. Ma Bwin Byu (1), Daw Myin v. Maung 
San Kyaw, First Appeal No. 112 of 1934, in 
K. R. R.M. P. L. Chettyar Firm v. Ma Ti 
Za, Second Appeal No. 91 of 1935, and in 
J.C. Galstaun v. Janaki Nath Roy (22), 

(19) 55 M 641; 133 Ind. Cas. 131; A I R 1932 Mad. 
438; 62 M LJ 541; (1932) M W N 420; 35 L W 618; 
Ind. Rul. (1932) Mad. 625, . 

(20) 57 M 542; 148 Ind. Cas. 1103; A I R 9394 Mad. 
81; 66 M L J 35; 38 L W 983; (1931) M WNF ORM 
57 


1. 

(21) 57 M 1028; 152 Ind. Cas. 778; A IR 1934 Mad 
568; 67 ML J 321; 40 L W 295; (1931) M W N 678; 7 
R M 286. 

(22) 38 C W N 185; 152 Iad. Cas. 216; JA IR 1934 
Cal. 615; 7 R C 253. PA i = 
| *Page of 57 Mad.—[Ed.] ‘ 








314 


were not in accordance with law and ought 
not to have been made. I would answer the 
question propounded in the above sense. 
Neither party asks for costs. 

Mosely, J.-—I agree. 

Ba U, J.—I agree, 

D Answer accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 960 of 1933 
January 30, 1936 
SULAIMAN, C. J. AND HARRIES, J. 
Musammant RUQIA BEGAM AND OTIpRS— 
DEFENDANTS-— APPELLANTS 
VETSUS 
L. SURAJ MAL AND OTAERS— 


PLAINTIFFS—RESPONDENS 

Mussalman Wakf Validating Act (VI of 1913), ` 
s. 3—Scope of—Absence of express reservation in 
favour of religious or charitable purpose—No in- 
dication of object other than maintenance of sons 
and daughters—Wakf, if valid—Reservation of ulti- 
mate benefit—When can be said to be implied— 
‘Impliedly', meaning of. 

Although the Wakf Act, VI of 1913, recognizes 
as valid purposes the maintenance and support of 
one's family, children or descendants, and also in 
the case of Hanafi Mussalmans, his own mainten- 
ance and support during his lifetime and the pay- 
ment of his debts out of the rents and profits, there 
is a proviso that “the ultimate benefit is in such 
cases expressly or impliedly reserved for the poor, 
or for any other purpose recognized by the Mussal- 
mon Law asa religious, pious, or charitable pur- 
pose of a permanent charecter.” Where there is no 
such express provision in the deed and there is 
no indication whatsoever what object other than 
the maintenance of his son and daughters the 
wakif bad in mind and it is not possible to say 
whether he had the. poor, or any religious institu- 
tion, or any charitable purpose at all, in mind 
the deed of wakf cannot be said to be in accord. 
ance with the requirements of Act VI of 1913, A 
mere recital that the wakf-alai-aulad was being 
made in accordance with law, Act VI of 1913 js 
not sufficient as that Act refers to various pur- 
peses. [p. 315, col 2.] 

A reservation of the ultimate benefit can be 
implied only when it is not express; and although 
it must necessarily be implied frcm the terms of 
the document, read in the light of the surrounding 
circumstances, it must be a matter of mere indirect 
inference and not direct conclusion. Where the 
wakif has indicated his intention that his object 
is to benefit his family, and also religious, pious 
or charitable purposes, it can be implied that there 
is an ultimate reservation for such purposes, | arti- 
culerly so when he has provided that a part of 
the income should be applied to such purposes 
during his own lifetime. If one object, nalnely 
the maintenance of his descendants, fails, there is 
no reasun why the other object should also fail 
and no reason whatsoever why the whole income 
should not be devoted to the remaining object as 
indicated. [p. 346, col. 2; p. 347, col. 1.) , 

The word ‘impliedly’ must mean that the reserya- 
tion can be indirectly inferred from the recitals in 
the deed coupled with surrounding circumstances 
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Of course, where there is such a ‘reservation in 
the operative portion of the document by which the 
dedication is effected, there would obviously be an 
express reservation to that effect. But even if there | 
be no such reservation in the operative portion- of 
the document, there may be some indication ih the 
jntroductory portion, or in the recital of facts, or 
in the recital of the object and purpose, from- 
which it might be implied that the wakif had a 
possible ultimate benefit to the poor, or any reli- 
gicus, pious cr charitable purpose, in his mind. 
But where the dccument contains no such indiéa- 
tion, and it is impcssible to say that the wakif 
had any such purpose in view, even as a remote 
possibility, and the wakif does not seem 
to have contemplated the extinction of the line 
of his descendants ab all, it is difficult to say 
that any reservation of such benefit is implied. [p. 
345, col, 2.] 

S. CO. A. frem a decision of the Additional 
Sub-Judge, Meerut, dated July 31, 1933. 

Messrs. M. Mahmudullah end Mansur 
Alam, for the Appellants. 


Mr. S. N. Gupta, for the Respondents. 


Judgment.—tThis is a defendant's 
appeal arising out of a suit for a declara- 
tion tat ihe property in dispute is not 
attachable and saleable in execution of . 
a money decree as it is wakf property. 
The Courts below have held that the wakf 
in questicn is invalid and unenforceable. 

On January 8, 1919, Haji Nabi Baksh ’ 
executed a deed of wakf-alal-aulad. After 
teciting ihat he was very old, and there 
was no certainty of this transitory life, 
he mentioned that he had four children, 
ene son and three daughters, and had 
sume house properties, and, declared “there- 
fcre by wey cf foresight end for the 
sake of tle maintenance of the son and 
daughters eforesaid, I have in accord- 
ance with law, Act VI of 1913, made a 
wakf-alal-aulad in favour cf his son and 
the three davgsiers inaccerdence with the 
leg | shores under the Muhammadan Law, 
of the two houses. He provided that dur- 
ing Lis lifetime he would remain the muta- 
wall, ot the wakf properly, and out of the 
inecme of the wakf propery, Le would give 
preporlicnate thares to hisscn and daugh- 
ters for their maintenance; thet after his 
death his scn should remain the mutawalli 
and his cuthcrity snd powers would be 
like Lis cwn, end a chain of arrange- 
ment reluting to the ceppointment of the 
mutawalli should continue along the line 
of the sors of the wakif, generation after 
generalicn, end that no stranger should 
have tLe right to be appointed a muta- 
walli. Jf at any time the mutawalli on 
account of lis bed ects interfered with 
the inccme of the wakf property and did 
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not give the proportionate share to any 
share-holder, the seid share-holder could 
get another mutawalli appointed through 
the District Judge. He also provided 
that et no time any mutawalli should 
bave.. the right to sell or mortgage the 
property made wakf of, and that i, would 
be his duty to repair the endowed houses 
out of the income of the fund, and to 
distribute the surplus in proportionate 
shares to the beneficiaries. He described 
the deed as wakf-alal-aulad. 

In the document there was no express 
suggestion ¿anywhere that he was making 
a walkf-fi-sabilillah (in the way of God), 
or for the benefit of the poor, or for any 
other religious or charitable purpose. 
Neither the poor, nor any religious in- 
stitution, nor any charities were men- 
tioned. The declared object’ was “by 
way of foresight and for the sake of the 
maintenance of the son and daughters.” 
No doubt it was stated that the “wakf- 
alal-aulad was made in accordance with 
Jaw, Act VI of 1913;” but there was no 
indication as to what was to happen to 
the income 1f the line of the descendants 
became extinct. He provided that “no 
stranger shall have the right to be appoint- 
ed mutawalli.” The wakif therefore took 
it for granted that for all time to come 
there would be his descendants in the 
line of his son, generation after genera- 
tion, and so expressly confined the muta- 


walliship to his descendants. He also 
gave a right to a fulure share-holder in 
the profits, 10 apply to the Dis- 


trict Judge for the appointment of another 
mutawalli if there was any failure to give 
the proportionate share to him. All these 
circumstances lead to only one conclusion 
that the wakif never contemplated that 
the line of his descendants would become 
extinct, and disliked the idea of any 
stranger becoming a mutawalli. 

It is well known that prior 10 1913 
Musilm wakfs for the maintenance of the 
family or descendants were held by their 
Lordships of the Privy Council to be in- 
valid, unless there was 2 substantial de- 
dication to charity. The Mussalman 
Wakf Validating Act (Act VI cf 1913) was 
passed professedly for validating wakfs 
in favour of families, children and des- 
“cendants. It was held by their Lordships 
of the Privy Council thatthe Act was not 
retrospective, but wes only prospective. 
Accordingly previous wakfs of such kind 
would still be invalid. Subsequently the 
Musselman Wakf Validating Act 


RUQIA BEGAM t. SURAJ MAL (ALL) 


345 


(Act XXXI of 1930) was passed, and the 
Wakf Act of 1913 was given a retrospec- 
tive effect provided it did not affect rights 
which had accrued before 1930. 

But even though Act VI of 1913 recog- 
nizes as valid purposes the maintenance 
and support of one’s family, children or 
descendants, and also in the case of Hanafi 
Mussalmans, his own maintenance and 
support during his lifetime and the pay- 
ment of his debts out of the rents and 
proits, there is a proviso that “the ultimate 
benefit is in such cases expressly or im- 
pliedly reserved for the poor, ox for any 
other purpose recognize] by the Mussal- 
man law asa religious, pious, or charitable 
purpose of a permanent character.” 


It is quite clear that there is no such 
express provision in the deed of wakf 
before us. The only question is whether 
it can be said that a reservation of the 
benefit for the poor, or other religious oz 
pious purpose of a permanent nature is 
implied. No doubt the wakif intended to 
create a permanent wakf which was to 
remain in operation in perpetuity from 
generation to generation ; but it would come 
within the definition of wakf as contained 
in s. 2 (1) only if s. 3 is complied with, 
and the requirement of the proviso to that 
section is fultilied. 

The word “impliedly” has not been 
defined anywhere ; but it seems to us that 
it must mean thatthe reservation can be 
indirectly inferred from the recitals in the 
deed coupled with surrounding circum. 
stances, Of course, where there is such a 
Teservation in the operative portion of the 
document by which the dedication is 
effected, there would obviously bean ex- 
press reservation to that effect. But even 
if there be no such reservation in the 
operative portion of the document, there 
may be some indication in the introductory 
portion, or in the recital or facts, or in 
the recital of the object and purpose, from 
which it might be implied that the wakif 
had a possible ultimate benefit to the poor, 
or any religious, pious or charitable pur- 
pase, in his mind. But where the docu- 
ment contains no such indication, and it 
is impossible to say that the wakif had 
any such purpose in view, even as a 
remote possibility, and indeed where the 
wakif does not seem to have contemplated 
the extinction of the line of his descen- 
danis at all, it is djficult to say that any 
reservation of such benefit is implied. 

On the one hand there is the case of 
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Irfan Ali v. Official Receiver, Agra (1), in 
which there was difference of opinion be- 
tween the Judges who first heard the 
case; and the matter was ultimately 
decided by a Letters Patent Bench. It 
was held that where there was no express 
reservation of ultimate benefit for the poor, 
or for religious, pious or charitable pur- 
pose, then the mere use of the word wakf 
was in itself not sufficient to imply that 
there would be an ultimate benefit to the 
poor. It does not seem to have been press- 
ed before the Bench that inasmuch as there 
was an express provision that the balance 
left out of the one-third income of the 
property would be employed “on good 
acts recognized as such by the Muhammadan 
Law (as for instance fatiha offerings for 
elders, education and martiage of children, 
ete)” then on the analogy of cypres 
doctrine, the remaining two-thirds of the 
income would be for similar purpcses and 
charities in case the line of the descend- 
ants became extinct. It is, therefore, not 
clear whether this aspect of the question 
was urged before the Bench and at all 
msidered. 
a Masuda Khatun Bibi v. Muhammad 
Ebrahim (2) the wakf deed had described 
itself as “making a wakf and sadga in the 
way of God,” and there wes in the pre- 
amble a reference “for ihe maintenance of 
my family and children and for purposes 
of pious works of charity, and for the 
benefit of the public and the poor.” The 
er PS the mere use of the word wakf 
cannot by itself be regarded as connoting an 
implied reservation of the ultimate beneft to the 
poor, there was enough in the terms of „the wakf 
to hold that it did, by necessary implication, pro- 
vide for an ultimate benefit for the poor and for 
the purposes recognized by the Musalman law „83 


igious, pious or charitable.” h 

ia Tahiruddin Ahmad v. Masthuddin 
Ahmad (3), following the earlier cases, it 
“was held ihat an intention of ultimate 
benefit to the poor cannot be inferred 
from the mere word wakf; and that the 
ultimate gift to religious purposes must be 
implied from the terms of the document 
and is not to be implied from the mere 
fact that the settlor was purporting to 
make a wakf. There was, however, a 
provision that the wakif would pay 1-16th 
portion of the income to Muhammadan poor, 


(1) 52 A 748; 130 Ind. Oas. 631; AIR 1930 All. 837; 
(1930) A LJ 978; Ind. Rul. (1931) All. 295. 

(2) 59 C 402; 133 Ind. Cas. 657; ATR 1932 Oal. 93; 
54 C Ld £0; 35 C W N 1159; Ind. Ral. (1931) Cal. 721, 

(3) €O G 901; 147 Ind. Cas. 196; A I R 1933 Cal. 
716; 37 OWN 741. 7 
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keep 1-16th to himself, and that the re- 
maining 14-16th were to go io his heirs 
and descendants. There was no express 
provision that the gift of 14-16th cf the 
income to the heirs and descendants was 
a gift which was subject, upon its failure, 
to be replaced by an ultimate gift to the 
poor, or for that matter, to any other 
charitable purpose. The Bench held that 
the wakf was invalid. ‘There again the 
applicability of the doctrine of cypres, 
well recognized in Muslim jurisprudence, 
does nob appear to have been pressed be- 
fore the Bench. 

On the other hand,in Bagaullah Khan 
v. Ghulam Siddique Khan (4), another 
Bench of this Court had to consider a 
deed of wakf which also had not made 
any express reservation of the ultimate 
benefit to the poor in respect of 1-16th 
of the income. The deed used the words 
“wakf-fi-sabilillah,” i.e., dedication in the 
way of God, and the wakf had been 
created in perpetuity and contained the 
provision for appointment of mutawallis 
for all time to come. A portion of the 
usufruct cf the wakf property had been 
reserved for pious and charitable pur- 
poses; but the wakif made no provision 
for the application of the rest of the income, 
i. e., 1£/16th, for such’purposes in case the line 
of descendants became extinct. On a con- 
sideration of all the circumstances, the 
Bench came to the conclusion that there 
was an implied dedication for charitable 
and pious purposes. 

It seems to us that if we were to in- 
sist on a clear reservation in the deed 
directing that the benefit of ihe entire 
income should ultimately go to the poor, 
then we would be insisting on an express 
provision in the deed, and we would be 
entirely ignoring that the Act contemplated 
even en “implied” reservation. A reserva- 
iion of the ultimate benefit can be impli- 
ed only when it is not express; und 
although it must necessarily be implied 
from the terms of the document, read in 
the light of the surrounding circumstances, 
it must be a matter of mere indirect in- 
ference and not direct conclusion. Where 
the wakif has indicated his intention that 
his object is to benefit his family, and 
also religious, pious or charitable pur- 
poses, it can*be implied that there is an ul- 
timate reservation for such purposes, partie 
cularly so when he has provided that a part of 
the income should be applied to such pur. 


(4) (1935) A L J 647; 155 Ind, Cas. 416; AIR 1935 
Al. 616; 7 R A 928; (1935) A LJ 647. 
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poses during his own lifetime. If one ob- 
ject, namely, the maintenance of his des- 
cendants: fails, there is no reason why 
the other object should also fail, and no 
reason whatsoever why the whole income 
should not be devoted to the remaining 
object as indicated. 

But in the present case, as already 
pointed out above, there is no indication 
whatsoever what object other than the 
maintenance of his son and daughters the 
wakif had in mind. Jf is not possible to 
say whether he had the poor, or any 1e- 
ligious institution, or any charitable pur- 
pase at all, in mind. We must, there- 
fore, hold that the deed in question in the 
present case is not in accordance with the 
requirements of Act VI of 1913. No doubt 
there is a recital that the wakf-alal- 
aulad was being made in eccordance with 
law, Act VI of 1913. which, it is argued 
on behalf of the defendants, implies that 
the requirements of that Act were fulfill- 
ed. After giving the matter our best con- 
sideration, we have come to the conclu- 
sion that the mere reference to the Act 
should not be considered sufficient, as that 
Act refers to various purposes. Had there 
been any mention of a religious, pious or 
charitable purpose, then a reference to 
Act VI of 1913 would have been very 
important snd significant. On the whole 
we think that this deed should not be up- 
held as a valid wakf. We accordingly dis- 
miss this appeal with costs. < 
N. ` Appeal dismissed. 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1622 
of 1932 
January 31, 1935 
R. C. MITTERB, J. 

SARAFUDDIN NUR AHMAD MAZUMDAR 

AND ANOTZER—PLAINTIFFS—APPELLANTS 

versus 
JIBANNESSA KHATOON, 

DEFENDANT AND OTHERS—RESPONDENTS 
Limitation Act (IK of 1908), Sch. I, Arts. 113, 144 
—Contract for performing odligation—No time fixed 
Suit to enforce— Article applicable—Time, when 
runs — Adverse possession —Person, if can prescribe 
with regard to his own property — Arbitration— 
Award in suit, when can be challenged — Contract 
Act (IX of 1872), s. 23—Partitio8R—Contract— Public 
policy — Partition suit among co-sharers—Award 
—Clausethat none of such co-sharers to acquire 
interest in tenancy falling to share of another and 
on such acquiring, to transfer it to such co-sharer 
without .price— Provision held was not without 
consideration and not opposed to public -policy—No 

question of perpetuity arose, 
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Asuit to enforce the rights arising under a 
contract ecmes under Art. 113 of the Limitation Act. 
If no time is fixed for the purpose of enforciug the 
obligation in the contract limitation runs from 
the date of refusal of the defendants to perform his 
part of the contract. 

If any of the parties want to challenge an award 
on the ground that it goes beyond the scope of the 
reference, the only way in which they can do it is 
by taking objections to the award in the course of 
the suit in which the award has been made. ' 

A person cannot prescribe with regard to his own 
property. 

In a partition suit among co-sharers, an award 
was made by the arbitrator and the material clause 
in the award was tothe effect that none of the 
co-sharers, thereby meaning the parties to the suit, 
would be able to purchase cr acquire any interest 
in any subordinate tenancy falling within the allot- 
ment of any other co-sharer and ifhe acquired such 
an interest he would be bound to convey the same 
without receiving any price whatsoever tothe other 
co-sharer within whose allotment the lands of the 
tenancy were situate. Thisclause further provided 
that the co-sharer so purchasing would amicably 
make the conveyance and if he refused to do so 
amicably, the other co-sharer would be entitled to 
enforce the rights given by this clause and obtain 
a conveyance: 

Held, that the provisions of the award could not 
be said to be without consideration. The suit was 
being settled and the settlement of the disputes 
involved inthe partition suit was the consideration 
which supported them and that they were not 
against public policy, and as such, could be enforced. 

Held, further that the, rights conferred by that 
clause and the corresponding obligations imposed by 
the clause were limited to the parties to the suit. 
They were in the natureof personal covenant as 
between parties to the suit, and assuch,no question 
of perpetuity arose. Kala Chand Mukerji v. Jatindra 
Mohan Mukerji (3), relied on, 

A. against the decree of the Subordinate 
Judge, First Court of Bakarganj, dated 
March 4, 1932, modifying that of the Munsif, 
First Court, Pirojpur, dated November 5, 
1930. 

Messrs. Rajendra Chandra Guha, Bepin 
Chandra Basu, for Mr. Mohendra Kumar 
Ghose, for the Appellants. 

Messrs. Jahnavi Charan Das Gapta and 
Jogesh Chandra Sinha, for the Respond- 
ents. 

‘Judgment.--This appeal is on behalf of 
the plaintiff and arises out of a suit for dec- 
laration of title, confirmation of possession, 
in the alternative for a conveyance of the pro- 
perties described in schedules ga and gha 
of the plaint on the basis cf the pro- 
visions of para. 48 of an award which was 
followed by a decree. His suit has been. 
dismissed by both the Courts below. Hence 
the present appeal. 

The relevant facts are these. The 
plaintiff and the defendants were co- 
sharers. In 1919, a suit for partition was 
instituted in which the plaintiff and the 
defendants as alsb their other co-sharera 
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were parties. This suit was numbered as 
Title Suit No. 6 of 1919. The subject- 
matter of the suit was referred to arbitra- 
tion and the arbitrators filed the award 
in Court on December, 22, 1920. The 
ward was accepted by the Court and a 
decree was passed on it. By the award, 
the arbitrators ellotted different portions of 
the joint property to the different co- 
sharers. The plaintiff was given in his 
Saham certain lands representing 2-3rds 
share of a talug and all the lands of ahowla. 
The land of schedule ga `of the plaint is 
a holding originally held by Safaraddi 
which fell within the 2-3rds of the talug 
included in the plaintiff's allotment. The 
land of schedule gha is also a holding 
held by Safaraddi and fell within the 
howla which was allotted to the plaintiff 
at the partition. In cl. 48 of the award, 
the arbitrators make a provision that none 
of the co-sharers, thereby meaning the 
Pariies to the suit, would be able to 
purchase or acquire any interest in any 
subordinate tenancy falling within the 
allotment of any other co-sharer and if he 
.2equired such an interesi he would be 


“Bound to convey the same without receiv- 


ing any price whatsoever to the other co- 
sharet within whose allotment the lands 
of the tenancy are situate. This clause 
further provides that the co-sharer so pur- 
chasing would amicably make the con- 
veyance and if he refuses to do so amicably, 
the cther co-sharer would he entitled to 
enforce the rights given by this clause 
and obtain a conveyance. In the last 
portion of ihis- clause, the arbitrators state 
that they felt a doubt whether they could 
include a provision of this nature by the 
terms of the reference to them. They 
then say that the parties themselves before 
them argeed to the aforesaid terms and 
they accordingly embodied the same in the 
award. Paragraph 48 of the award really 
embodies the contract between the parties in 
this respcc:. In contravention of these terms 
defendant No. 1 purchased in the benami 
of defendant No. 2 the two holdings 
described in schedules ga and ghu of the 
plaint on March 20, 1922. On July 22, 


_ 1924, the plaintiff purchased from defend- 


ant No.2 in the benami of the Haran 
Chandra Chakravarty the properties describ- 
ed in schedules ga and gha. Afler this 
purchase, defendant No. 1 brought a Title 
Suit No. 189 of 1927, against the heirs of 
Saferaddi, defendant No. 2, and Harán 
Chandra Chakravarty, the plaintiff's benam- 
dar. In that suit, he prayed for a declara- 
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tion that he himself was the beneficial 
owner and not the cefendant No. 2 and 
that Haran Chandra Chakravarty did not 
acquire any title. He also prayed for 
possession. This suit was decreed on 
July 4, 1927, the question as to the effect 
of cl. 48 of the award being left open as 
between the parties. The plaintiff's cage 
is that after this decree he required the 
defendant on July 14,1929, to execute a 
conveyance in his favour in respect of the 
two properties but there was a refusal. 
On July 24, 1929, he instituted a suit out of 
which this appeal arises. 

The Court of first instance dismissed 
the plaintiff's suit mainly on the ground 
that there wasno consideration which would 
Support the provisions of cl. 48 of the 
award. The lower Appellate Court has 
affirmed the decree made by the learned 
Munsif but on different grounds. It has 
stated that inasmuch as cl. 48 provided 
for a transfer of title from defendant 
No.1 to the plaintiff without any payment 
being made for the transfer to thé plaint- 
iff by the defendant No.1, the provision 
contained in cl. 48is against public policy 
and cannot be enforced. It has further 
held that cl. 48 offends against the rule 
of psrpetuities. On these two grounds the 
said Court dismissed the plaintiff's suit 
deciding in his favour other questions 
raised by the defendant, namely, the 
question of the validity of the award, the 
question of res judicata and the question of 
limitation. : 

Before me, the learned Advosate who 
appears on behalf of the respondents 
supports the decree mads by the learned 
Subordinate Judge not only on the grounds 
mentioned by him but also on two grounds, 
namely, cl. 48 ought to have been held 
to be inoperative as being beyond the 
reference to the arbitrators,and secondly, the 
suit is barred by limitation. 

Before dealing with the points made by 
the learned Subordinate Judge, it would be 
convenient to desl with the further points 
reised by the learned Advocate for the 
respondents for, in my opinion, there is no 
substance in any of them. In my judg- 
ment, there is no substance inthe ques- 
tion of limitation. As [have already stated, 
cl. 48 of the award really embodies the 
contract between the parties and that is 
also the finding of the learned Subordinate 
Judge. If it be so, asuit to enforce the 
rights arising under that clause would come 
under Art, .113 of the Limitation Act. 
Inasmuch as no time was fixed for the 
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purpose of enforcing the obligation men- 
tioned in the said clause, limitation would 
run from the date of refusal of the defend- 
ant to perform his part of the contract. 
The plointiif in his plaint stated that he 
made a demand from the defendant on 
July 4, 1929. There is a vague denial of 
the said statement in the written state- 
ment. In these circumstances, the plaintilf 
came to the box and he stated that he 
did make a demand in July 1929, requiring 
the defendant No. 1 to execute the con- 
veyance in his favour but that demand 
was not complied with. There is no cross- 
objection directed to this part of the 
evidence of the plaintiff nor did any of 
the witnesses examined on behalf of the 
defendant challénge this statement of the 
plaintiff. I must, therefore, take it that 
there was the refusal on the part of the 
defendant to convey, the properties to the 
plaintiff in July 1929. In that view of the 
matter, the suit is well within time and 
there is no substance in the point of 
limitation. The lower Appellate Court 
stated that Art. 144 would be the article 
applicable and it was for the defendant 
to prove adverse possession but I do not 
agree with the learned Subordinate Judge 
and I think that there is no scope for the 
application of Art. 144 on the ground that 
a person cannot prescribe with regard to 
his own property, the property having heen 
conveyed to defendant No. 2 foy the. benefit 
of defendant No. 1, the possession of 
defendant No.1 would be the possession 
of a rightful owner and not of a wrong- 
doer. Although 1 do not support the reason 
of ihe learned Subordinate Judge when 
he over-ruled the plea of limitation, 1 do 
hold that the suit is not barred by 
limitation for the reasons I have indicated 
above. Assuming that para. 48 embodies 
the decision of the arbitrators and not the 
contract between the parties, Art. 120 
would be the proper article to apply and 
the cause of action would arise from the 
date of. the refusal of the defendant to 
convey the properties tothe plaintiff. In 


this view of the matter, the suit is not barred ` 


. by limitation. 

The learned Advocate for the respond- 
ents has further argued that it was the 
duty of the plaintiff, as has been remarked 
by. the learned Munsif, to examine one of 
the arbitrators, at least to prove that the 
provision of para. 48 came within the scope 
of the reference to them. Ido not see any 
substanct in this contention. If any -of 
the parties want to challenge an award 


on the said ground, the only way in which 
they can do it is by taking objections to 
the award in the course of the suib in 
waich the award has been made. In this 
view of the matter I am fortified by 
the decision of Mr. Justice D. N. Mitter, 
dated March 30, 1933, ond pronounced in 
Appeal from Original Order No. 133 of 
1932 (Jnanendra Nath Bhadury v. 
Rabindra Chandra Chakravarty). Besides, 
the learned Subordinate Judge has found 
2s a fact that the parties did agree before 
the arbitrators tothe provisions of cl. 48 
being inserted in the award. Caluse 48 of 
the award, therefore, really embodies the 
contract and if it cannot be so regarded 
certainly there was enlargement of the 
original authority given to the arbitra- 
tors. 

I wouid now deal with the reasons eiven 
by the learned Subordinate Judge in dis- 
missing the plaintiff's suit. I do n-tsee 


_how the provisions of para. 48 of the award 


can be said to be without consideration, 
The suit was being settled and the settle- 
ment of the disputes involved in ihe 
partition suit is the consideration which 


` supports each one of the clauses mention~ 


ed there. I do nct see either how those 
provisions wouid be against public policy, 
In the case of Janson v Driefontein Con- 
solidated Mines (1), Lord Davey observed 
at page 500* to the following effect: “Publie 
policy is always an unsafe and treacherous 
ground for legal decision”. The true scope 


‘of the dcctrine is stated by Lord Halsbury 


in ihe same judgment at page 491* and by 


' Bir George Jessel in the case of Printing 


and Numerical Registering Co. v. Sampson 
(2). Sir George Jessel makes this obserys- 
tion : 
“ “Tt must not be forgotten that you are 
extend arbitrarily those rules which say ee KN 
given contract is void as being against public 
policy, because if there is one thing which more 
than another public policy requires, it is that men 
of full age and competent understanding shall 
have the utmost liberty of contracting and that 
their contracts when entered into freely and 
voluntarily shall be held sacred and shall be 
enforced by Courts of Justice. Therefore, you have 
this eben publie policy to consider that you 
are not lightly to interfere with this fr 
wka is freedom of 

Lord Halsbury at page 491* in Janson's 
case (1), makes these remarks when dealin 
with the contention that a contract of 
insurance providing against Capture of 
the insured treasure during transit by a 

Q) (1902) A C 484; 71 LJ K B 857; 2 5 
W R 442; 7 Com Cas 268. aD 872; 51 
_(2) (1875) 19 Eq Cas 463. 

*Pages of (1902) A. O.~[Ed,~ es 
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foreign estaté Was opposed to public policy 
gays thus: 

“I do not think that the phrase ‘against public 
policy’ is one which in a Court of Law explains 
itself. It does not leave at large to each tribunal 
to find that a particular contract is ageinst public 
policy. . . . But I do not think the Law of 
England does leave the matter so much at large 
as seems to be assumed, In treating of various 
branches of the law, the learned persons have 
analysed the sources of the law, and have some- 
times expressed their opinion that such and such 
a provision is bad because it is contrary to public 


policy; but I deny that any Court can 
invent a new head [of public policy; 
so a contract for marriage brokerage, the 


creation of perpetuity, a contract in restraint of 
trade, a gaming or wagering contract, or, what is 
relevant here, the assisting of the King’s enemies 
are all undoubtedly unlawful things; and you may 
say that it is because they are contrary to public 
policy they are unlawful; but it is because these things 
have been either enacted or assumed to be by the 
common law unlawful, and not because a Judge or 
Court have aright to declare that such and such 
things are in his or their view contrary to public 
policy”. 

I do not see having regard to these 
‘principles how the provisions of para. 48 
of the award can infringe any rule of 
public policy. That clause is evidently 
put in for the peaceful enjoyment of a 
co-sharer the lands allotted to his share 
on partition, by preventing the intrusion 
“of a disagreeable co-sharer on his prop- 
erty through the artifice of purchasing 
tenancy rights. One of the objects of 
settling the partition suit amicably was 
40 restore peace amongst the co-sharers 
and cl. 48 of the award is one of the clauses 
intended to effect that object. How could 
it be against public policy, I fail to see. 
Simply because the co-sharers had not to 
pay the price which the other co-sharers 
‘had paid for purchasing the property from 
the tenant would not make it against 
public policy. The purchasing co-sharer 
in the position of the defendant had no 
business to get into allotment of his 
other co-sharer, namely, the plaintiff in this 
case. 

The last question that has to be decided 
now is whether the clause offends against 
the rule against perpetuity. The award 
which is a document covering a large 
number of pages does not contain a 
general clause that the rights given to 
the parties under the award are to be 
available to the heirs and legal representa- 
tives of the parties. In cl. 48 also there 
is no mention that the right of pre-emption 
if I may use that expression, is given to 
the parties to the suit and their heirs, 
assigns or legal representatives. Reading 
cl. 48 fairly, I come to the conclusion that 
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the rights conferred by that clause and 
the corresponding obligations imposed by 
the clause ere limited to the parties to 
the suit. They are in the nature of 
personal covenant as between parties to 
the suit. In this view of the matter, no 
question of perpetuity arises, and the 
contract is Valid and enforcible as between 
the parties to the suit of the year 1919. 


-The plaintiff was admittedly a party to 


that suit. The observations in the case 
of Kala Chand Mukherji v. Jatindra 
Mohan Mukerji (3), fully support the view 
of the law that I am taking. 

The result is that this appeal is allowed, 
the decrees of the Courts below are set 
aside and in lieu thereof the following 
decree is made. Defendant No. 1 is 
directed to execute the conveyance at the 
cost of the plaintiff in respect of ithe 
properties described in schedules ga and 
gha of the plaint within two months of 
the arrival of the record to the Court of 
first instance. Jf the defendant refuses to 
execute the conveyance within the time 
so limited, the learned Munsif would 
execute the conveyance on behalf of the 
defendant No. 1. The plaintiff's possession 
in the properties is also confirmed. As 
the plaintiff has succeeded in his suit 
he will have the costs of the Court of 
first instance, the costs of the lower Appel- 
late Court and the costs of this Court. 
Let the records of this case be sent down 
to the Court of first instance as early as 
possible. Leave to appeal under the 
Letters Patent asked for is refused. 


D. Appeal allowed, 
(3) 56 O 487 at pp. 498 & 499;117 Ind. Cas, 855; 
AIR 1929 Cal. 263; 33 C W N 150. “ 





LAHORE HIGH COURT. 
Civil Revision Petition No. 656 of 1935 
February 26, 1936 
AGHA HAIDAR, J. 
KALYAN SINGH—PETITIONER 
VETSUS 

K. S. VERMA—DECREE-HOLDER—ÅUCTION- 
PURCHASER AND OTHERS—JUDGMENT-DEBTORS 

-—OpposiTs PARTIES 

Lahore High Court Rules, Vol.1 Chap. XII-L, 
para. 20—Execætion sale—Sale set aside—Commis- 
sion of auctioneer—Refund of. 

So long as an auction sale is set aside either 
under provisions of Civil Procedure Code or under 
any compromise or otherwise, under the rules 
framed by the Lahore High Court in Vol. 2, Chap. 
XII-L, para. 20, the auctioneer is bound to return his 
commission. The rule is hard, but it ig very 
clear and so must be followed, 


1936 
_ _C.R.P. from the decision of the Sub- 
. Judge, First Class; Rohtak, dated June 
22, 1934. 

Mr. Fakir Chand Mital, for the Peti- 
tioner. 

Mr. Krishna Swarup, for the Opposite 
Parties, ; 

Order.—. This application in revision 
raises a novel question. The opposite 
party obtained a money decree end in exe- 
cution ofthe same put certain property 
‘to sale. He himself purchased the prc- 
perty fora sum of Rs. 6,300. Afterwards 
a declaratory suit was brought by one 
Musammat Punni claiming the property as 
her own under the provisions of O. XXI, 
1. 63, Civil Procedure Gode. The suit was 
compromised on October 16, 1933. As-a 
result of that compromise the auction- 
purchaser, who was a party to Musammat 
Punni's suit made an application dated 
December 15, 1933, in which he stated 
that he had obtained a sum of Rs. 4,000 
from the judgment-debtor in full satisfac- 
tion of his debt and that the property 
which had been attached and put to sale 
may be released from the consequences of 
attachment and sale, since he had admit- 
ted the claim fora declaration brought by 
Musammat Punni. This application seems 
to have been dismissed for default and 
the parties have been unable to _ invite 
my attention toany order of the Court 
either granting or rejecting this applica- 
tion on merits. When the sale took place 
the auctioneer was paid a sum of 
Rs. 256-8-0 as his commission by the dec- 
` Yee-holder. The decree-holder has now 
made an application for the refund of the 
commission paid to the auctioneer on the 
ground that in’consequence of the decree 
based upon compromise the sale had been 
set aside. The auctioneer has contended 
that no refund should be allowed inas- 
much asthe decree was the result of the 
compromise and the sale had been set 
aside otherwise than on account of ir- 
regularity in publishing and conducting 
the sale or for defect in the judgment- 
debtor's title. Under the Rules and 
Orders of this. Court, Vol. 1, Chap. XII-L, 


para. 20, the following rule has been framed: 
“The Court auctioneers will not is entitled to 

any remuneration for conducting a sale which 

is ultimately set aside but the expenses actually 

incurred by them onthe sale may be recovered 

from the decree-holder if no deposit for the par- 

es has already been made by him and paid to 
em, ° 


There is no formal order setting aside 
the sale orrefusing to set aside the sale 
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the decree-holder auction-purehaser on 
December 15, 1933, but the position seems 
to have been accepted bythe auctioneer's 
learned Counsel in this Court that the sale 
must be taken to have been set aside. 
The Court below on a construction of this 
rule has held that the decree-holder was 
entitled to get the refund. The auctioneer 
has come upto this Court in revision. Tt 
is argued on his behalf that the intention 
of the rule quoted above was to cover 
cases which fell under O. KAI, rr. 89, 90 
and 91, Civil Procedure Code, and that if 
parties, long after the sale had taken place, 
chose to settle their differences and give up 
their right under the sale the auctioneer 
should not be made to refund the com- 
mission. The rule framed by this Court, 
however, does not make any such excep- 
tion. Personally I feel inclined to the 
view that the rule as framed was contem- 
plating the setting aside ofa sale under 
any ofthe provisions of the Code noted 
above; but the language used in the rule 
is clear and doesnot make any distinction 
so long as the sale is set aside. The case 
isa hard one, but the rule asit stands is 
quite clear and there is no justification 
in reading into it any qualifying words or 
expressions. After all, this is anapplica- 
tion in revision under s. 115, Civil Proce- 
dure Code, and I do not think I that I can in- 
terefere with the order of the Court below 
even assuming thatit is based upon an 
erroneous interpretation of the rule. The 
application is dismissed, but under the 
circumstances I make no order as to 
costs, 
p Application dismissed. 





BOMBAY HIGH COURT 
Civil Reference No. 5 of 1935 
s October 16, 1935 
Beaumont, C. J. AND BLACKWELL, J. 
COMMISSIONER or INCOME TAX, 
BOMBAY—PETITIONER 
YETSUS f 
ABUBAKER ABDUL REHMAN-—ASSESSRE 
—Opposité Parry. 

Income Tax Act (XI of 1922), ss. 2 (11), 14 (2) (D), 
16, 34—Tax payable in current year is taxed on 
income in previous year— Different accounting 
period of business of assessee of firm in which he ig 
member—Assessee should put his income as earned 
in ‘previous year according to year fixed by him for 
his business. 

The tax payable in the current year is not 
charged onthe income of that year, but on the 
income of the previous year, that is to say, the tax 
under the Indian Act is [actually levied on thg 
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Income of the previous year, and not, asin England, 
levied onthe income ofthe current year, though that 
Income may be, and often is, estimated by reference 
to the income of the previous year, since in England 
the return has to be made before the current year has 
expired. In re Behari Lal Mallick (1), and Commis- 
stoner of Income-tax v. Tehri Garhwal State (2), 
relied on. 

Ifan assessee has two businesses with different 
accounting periods for those two businesses, he 
cannot fix two different dates, which will give him 
two separate previous years forthe purpose of the 
Income Tax Act. But, on the other hand there is no 
Teason why an assessee should not fix one date for 
himself, whilst a firm of which he isa member with 
others fixes another date. Consequently, where he 
has fixed for himself asthe previous year according 
to the Hindu Calendar (November 9, 1931) while the 
firm has fixed it, the year ending on December 31, 
1931, the assessee cannot in his ‘return for the 
Previous year ending November 9, 1931, include 
income which is proportionate to his share in the 
profits of the Company at the time of the assessment 
of those profits, since that share can only be 
ascertained after the accounting period ending on 
-December 31, 1931, and the assessee in respect of 
the previous year, which applies to him, cannot be 


required to include hisshare of profits in the’ 


Company, nor can such profits be treated as having 
escaped assessment under s. 34, Income Tax Act. 


C. Ref. trom the Commissioner of the In- 
come-tax, Bombay Presidency and Aden. 

Messrs. K. Mel. Kemp and G. Louis 
Walker, for the Petitioner. 

Messrs. F. J. Coltman and Jamshed 
Kanga, for the Opposite Party. 

Beaumont, ©. J—This is a reference 
‘under s. 66 (2), Income Tax Act, 1922, 
‘In which the Commissioner raises this 
question : 

“In view of the provisions of s. 16 read with 
8. 14 (2) (b) of the Act, has the Income Tax Officer 


| correctly included in lhe computation under s. 16 

of the Act, of the total income of the assessee for the 
- purposes of his 1932-33 assessment, his share of 
© Rs. -1,14,812 in the income vf the Imperial Movies 


tone Oo, for the calendar year 1931.” 

The reason for raising that question 
requires some explanation. $ 

The assessee is a gentleman named 
Abubaker Abdul Rehman, and the year of 
assessment is the year 1932-33, that is 
the year ending March 31, 1933. The 
assessee is a partner in two different 
firms, one Aoubaker Abdul Rehman & 
Co., and the other Imperial Movietone 
Co. He also has certain property which 
produces incoms, apart from his interest 


in the firms. The accounts of the assessee 


and of the firm of Abubaker Abdul Rehman 
& Co. are made up to Diwali, that is, 
in the case of the previous year in res- 
pect of theg year of the assessment, No- 
vember 9, 1931. But the Imperial Movie- 
tone Co. makes up its accounts to Decem- 
ber 31. That firm , wat only started on 


January 1, 1934, so that, it is the first 
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accounting period which ends on Decem- 
ber 31, 1931. In the return of the assessee 
for income-tax purposes, he- included 
his property received from outside sources, 
and deducted a loss in respect of the 
firm of Abubaker Abdul Rehman & Oo., 
and he was assessed on February 3, 1933, 
on an income of Rs. 28,262, nothing be- 
ing included in that income in respect of 
any profits of the Imperial Movietone Co. 
The accounts of that Company were made 
up to December 31, 1931, and the share 
of the assessee in the profits of that firm 
was assessed at Rs. 1,14,812. The Incone- 
tax! Officer contended that that sum had 
escaped assessment within s. 34. Income- 
tax had been paid direct by the Imperial 
Movietone Co. and, therefore, no income- 
tax was payable by the assessee on his 
share of the profils, having regard to 
s. 14 (2) (b) of the Act. But the Income- 
tax Officer was of opinion that the in- 
come had escaped assessment, and was 
liable for super-tax under s. 54 of the 
Act, and his decision was upheld on ap- 
peal by the Assistant Commissioner. The 
assessee, on the other hand, contends that 
the income which he received asa mem- 
ber of the Imperial Movietone Co. was 
received by. him after the year for which 
he was assessed, and that those profits 
will have to be brought into the next 
year of assessment, and have not escaped 
assessment. 

The question involves a consideration of 
certain sections of the Income Tax Act. In 
the first place, it is necessary to notice 
that according to the decision of the 
Calcutta High Court in In re Behari Lal 
Mullick (1), the tax payable in the cur- 


rent year isnot charged on the income of 


that year, but on the income of the pre- 
vious year, that is to say, the tax under 
the Indian Act is actually levied on the 
income of the previous year, and not, as 
in England, levied on the income of the 
current year, though that income may be, 
and often is, estimated by reference to 
the income of the previous year, since in 
England thə return has to be made be- 
fore the current year has expired. That 
decision of the Calcutta High Court. 
was apparently approved by the 
Privy Counéil in Commissioner of Income- 
tax V. Tehri-Garhwal State (2), though 

(1) 5: O 630; 103 Ind. Cas. 609; A I R 1927 Cal. 553; 
31 © W N 557, 

(2) 6L 1 A1; 147 Ind. Cas. 434; AIR 1931 PC 34; 
56 A1;6RPC 56,11 OWN 151,66 ML J 127; 
1934) M W N 161; 39 L W 278; 36 Bom, L R 237; 33 

W N 314; (1934) A L J 165; 59 OL J 115 (P 0), 
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whether thé full implications of the doc- 
irine are realized by the Income-tax 
Authorities in India may be doubted. If 
that is the basis on which income-tax is 
levied, it is obviously of great importance 
to ascertain what the ‘previous year” is; 
and “previous year” is defined by s. 2 (11), 
Income Tax Act, in these Lerms: 

“Previous year” means— ` 

(a) the 12 months ending on 3ist day of March 
next preceding the year for which the assessment 
is to be made, or, if the accounts of the asses- 
see have been made up toe date within the said 12 
months in respect of a year ending on any date 
other than the said 3lst day of March, then at the 
option of the agsessee the year ending on the day 
to which his accunts have so been made up.” 


Then there is a proviso that the asses- 
see is not to be entitled to change the 
meaning of the expression “previous year” 
when once fixed by him, without the con- 
sent of the Income-tax Offiwer. There 
is, I think, nothing in that definition to 
suggest that an assessee can fix more than 
one- date which determines the previous 
year. If an assessee has two businesses 
with different accounting periods for those 
tavo businesses, he cannot, I think, fix 


two different dates, which will give 
him two separate previous years for 
the purpose of the Income Tas Act. But, 


on the other hand, I can see no reason 
why an assessee should not fix one date 
for himself, whilst a firm of which he is 
a member with others fixes another date. 
“Assessee” is defined in sub-s. (2), s. 2 
as meaning a person by whom income-tax 
is payable; and under s. 3 income-tax 
is charged not only on every individual 
but on every Hindu undivided family, 
company, firm, end other association of 
individuals. So that, 
firm is clearly an assessable unit and, there- 
fore, an assessee under the Income Tax 
Act. The pcsition which arises in this 
case is that the essessee has fixed for 
himself as the “previous year” the year 
ending November 9, 1931, whilst the Im- 
perial Movietone Company, in which the 
assessee is a member, has fixed as the 
“previous year” the year ending Decem- 
ber 31, 1931. 


The next section to look at iss. 
which provides that in the case of any 
person other than a company, falling 
within tke provisions of that section, a 
return has to be made setting forth the 
total income during the previous year. 
That section applies both to the assessee 
and to the Imperial Movietone Compeny, 
which is also an assessee. For the pur- 


1603—45 & 46 


22 (2) 


Gow. OF INGoMB-TAx, BOMBAY Ù. ABUBAXER ABDUL RAHMAN (BOM) 


in my opinion, a- 


353 
pose of making a return as to his to‘al 
income, the assessee has to comply with 
s. 16, the effect ọf which, read with sub- 
s. (2), s. 14, is that he has to include 
in his total income such an amount of 
the profits or gains of any firm which 
have been assessed to income-tax as is 
proportionate to his share in the firm at 
the time of such assessment. Whats. 14 
(2) provides is that income-tax is not 
payable by an assessee in respect of his 
share in the profit of a firm, which has 
been already assessed, because naturally 
that share cannot be taxed twice over. lf 
the firm is assessed, and pays the tax, 
then the individual members of that firm 
are not separately assessable in respect 
of their shares in the profits. But when 
it comes to a return of the total income 
of ihe partners for the purpose of super- 
tax, then, they have to include in their., 
total income their respective shares in 
the profits of the firm, which have been 
separately assessed. i 

Now the position of the assessee in this 
case is that he has to make a return of 
his total income down to November 9, 
1931. It is quite clear that he cannot in 
that return include income which is pro- 
portionate to his share in the profits of 
the Imperial Movietone Company at the 
time of the assessment of those profits, 
since that share can only be ascertained 
after the accounting period ending on 
December 31, 1931. Therefore, it seems to 
me clear ihat the assessee in respect of 
the previous year, which applies to him, 
cannot be required io inchide his share 
of profils in the Imperial Movietone Com- 
pany: That is not really questioned by the 
Income-tax Authorities. But they contend 
that as soon as the share of the proäts of 
the assessee in the Imperial Movietone 
Company was ascertained, then that share 
was liable to tax, and must be treated as 
having escaped assessment under s. 34, 
I cannot agree with that view of the 
matter. It seems to me that that would 
really involve that the assessee was ac- 
countable in respect of two previous years, 
one ending November 9, and the other 
ending,—so far as his position as a mem- 
ber of the Imperial Movietone Company 
was concerned,-—December 31, and that 
I think is wrong. I think the assessee is 
only liable to tax in respect of the pre- 
vious year which ends on November 9, 
1931, and that eny profits to which he 
was entitled from the Imperial Movietone 
Company at the date of the assessment 
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‘of that Company must necessarily fall with- 
in the next year of assessment .of the 
assessee—the year, that is, from Novem- 
ber 10, 1931, to November "9, 1932. Sec- 
tion 55, which imposes syper-tax, which is 
the tax which the Commissioner seeks to 
levy in this case, does not, I think, carry 
the question any further, because all that 
that section provides is that 

“in addition to the income-tax charged for any 
year, there shall be charged,—levied and paid 
for that year in respect of the total income of the 


previous year, an additional duty of income tax 
(in this Act referred to as super-tax).” 


_ The language of that section, so far as 
is material, is identical with the language 
of s. 3, and appears, therefore, according 
to the decision of the Calcutta High 
Court in In re Behari Lal Mullick (1), 
to make the income chargeable to super- 
tax as well as to income-tax, the income 
of the previous year. As I have already 
said, in; ihe income of the previous year, 
the assessee is not bound to include some- 
thing to which he became entitled after 
the termination of that year. For those 
reasons, I think that the question pro- 
pounded -by the learned Commissioner 
must be answered in the negative: Costs 
to be paid to the assessee, to be taxed 
on the Original Side scale. f 
_ Blackwell, J.—I agree, and have 
thing to add. 
D. Reference answered. 


no- 
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` Limitation Act (IX of 1908), Sch. I, Art. 182 (5)—dAp- 
plication for execution—Limitation—Starting point 
—'Final order’, meaning of—Order returning petition, 
whether final and gives fresh starting point for 
limitation. 
- Under cl. 5 of Art. 182 of the Limitation Act as 
amended by Act IX of 1927, limitation for making 
an application for execution runs from the date 
ofthe final order passed on an application made 
jn accordance with law to tne proper Court for 
‘execution orto take some step-in-aid of execution 
‘of the decree. 

The expression ‘final order’ in this clause does 
not mean’ the last order in point of time but an 
order which terminates the proceeding so far as 
the Court passing it is cpncerned. 

An order directing the issue of notice on an ap- 
plication or returning an application for comply 
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ing with certain conditionsisndt a ‘final order 
within the meaning cf this clause and will not 
give a fresh starting point for ‘limitation. 
Batuk Nath v. Munni Dei (6), Abdul Majid v. 
Jawahir Lal (7), Sachindra Nath Ray v. Maharaj 
Bahadur Singh (8) and Abdulla Asgar Ali v. Ganesh 
Das Vig (9), relied on. C.M. S. A. 173 of 1932 
dissented from. 

Appeal against an order of the Court of 
the Subordinate Judge, Nilgiris, at Ootacc- 
mund, dated October 13, 1934, and made 
in E. P. R. No. 132 of 1934, in O. S. No. 170 
of 1921. 

Mr. M. Appa Rao, for the Appellant. 

My, K. S. Desikan, for the Respondent.. 

Judgment.—This is an appeal from an 
order allowing execution. The execution 
petition with which we are concerned, 
was filed on January 15,1934. The ques- 
tion is whether or notit was barred by 
limitation. The judgment-debtor attacks 
the view of the lower Court that it was 
filed in time. 

The decree was passed on January - 24, 
1922, and nine execution petitions preceded 
{he present petition. The petitions and 
the orders made thereon are given below: 


1. EP. filed on Feb- Order, dated February 23, 


ruary 1, 1922 1922 
“Batta not paid, Dis- 
missed.” 
2. E P. filed on Order, dated March 11, 
March 3, 1922, 1922. “Transfer”. 


praying for the 
transfer of the 
decree to the 
Madras Small 
Cause Court 

3, E.P. dated April 
29, 1924 


4, B.P, filed on Oc- 
tober 24, 1924 


Order, dated April 30, 1924, 
“Returned” (for satisfy- 
ing certain conditions): 

Order, dated October 30, 
1924, “Returned” (for 
satisfying certain condi- 
tions.) 

Order, dated April12, 1926, 
“Returned” (for satisfy~ 
ing certain conditions.) 

Order, dated September 7, 


5. E P. filed on 
April 8, 1926 


6. E.P. filed on Sep- 


tember 3, 1¢26 1926, “Returned” (for 
satisfying certain condi- 
tions.) 


7. E. P. filed cn 
March 25, 1927. 


& E.D. filed cn July 
27, 1929 


Order, dated April 8, 1927, 
“Returned” (for satisfy- 
ing certain conditions.) 

Order, dated August 9, 
1929, “Returned” (for 
satisfying certain condi- 
tions.) 

Order, dated June 27, 1931; 
“Returned” (for satisfy- 
ing certain conditions.) 


EP: filed on 
March 6,193), 


The present application (the tenth) was, 
as olready stated, filed cn January 15, 
1934. 

Under cl. (5) of Art. 182 of the Limitation 
Act (Act IX of 1908), as amended by Act IX 
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of 1927, the . limitation runs, from the 
date of the final order, passed on an 
application made in accordance with law, 
to the propar Court for execution, or, to 
take some step-in-aid of execution, of the 
decree. The present cl. (5) was substituted 
by Act IX of 1927 for cls. (5) and (6) of 
the Act of 1908. Under cl. (5) as it stood, 
the statute ran from the date of applying 
for execution, etc, but under the amend- 
ed clause the terminus a guo is the date 
of the final order. Clause (6) in the Act 
of 1908, which referred to cases where 
notice was issued to the judgment-debtor, 
has been allogether omitted. The question 
that is to be decided is, what is the mean- 
ing of the expression “Final Order” as it 
occurs in the amended clause ? 

We may state at the outset that of the 
nine petitions excepling the first two the 
test were returned, as shown above, for 
some defect or other to be remedied, but 
hone of them was represented to the 
Court. If the clause had not been amend- 
ed, the date of any of these petitions might 
furnish the starting point, as it seems to 
be settled law, that failure to represent a 
Petition doesnot affect the rule that the 

. Statute runs from the filing of the petition : 
Narayanaswami Naidu v. Kantayya (1), 
Kamakshi Ammal v. Pichi Ayyar (2), Gur- 
rab Seshayya v. Yeddida Venkatasubbiah 
(3), Gopisethi Narayanasami v. Muthyala 
Venkatarainam (4) end Thirupathi Ayyan- 
gar v. Yeznammal (5). As the clause now 
stands, „she question is, what is the final 
order in the casefrom which the time 
runs? For the decree-holder, it is con- 
tended that the order on each petition 
returning it for amendment, amounts to 

a final order. If that contention is right, 
the present petition would. be in time, 
filed as it was on January 15, 1934, that 
is within three years from June 27, 1931, 
the date of the order of the ninth petition; 
similarly, petitions Nos:4 to 9 would also be 
in time. The decree-holder, has had to con- 
tend to sustain this position, that the ex- 
pression “the final order" means ‘the last 
order in point oftime’. We are not pre- 
pared to agree with this contention. ‘he 
word “fmal” occurs not only in cl. (5) but 
sed gl M W N €65; 32 Ind Gas. 691; AIR 1916 


(2) 31 M LJ 561; 35 Ind. Cas. 878; A IR 1917 Mad: 
836; 4 L W 103; (1916) 2 M W N 152. 

(3) 2 L W 540; 29 Ind. Cas. 16: 22M LJ 494; A IR 
1915 Mad. 1204, 
x) 2 L W 1207; 32 Ind. Cas, 816; A I R 1916 Mad. 

(5) 38 L W 924; 143 Ind, Uas. 814; Ind, Rul, (1933) 
Mad, 337; AIR 1933 Mad, 568, co 
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also in cls. (2) and (6). The meaning of 
the word “final” in el. (2) has had to be 
considered in several cases. In Batuk 
Nath v. Munni Dei (6) the question arose 
whether the dismissal for want of prose- 
cution of the appeal to His Majesty in 
Council, was a final decree or order made 
in the appeal. The question was answered 
in the negative and the application for 
execution, having been made more than 
three years after the decree of the High 
Court, was held barred by lapse of time. 
To the same effect is the decision in 
Abdul Majid v. Jawahir Lal (T). There, 
Lord Moulton observed: 

“The order dismissing the appeal for want 
of prosecution did not deal judicially with the 
matter ofthe suit and could in no sense be 
regarded as an order adopting or affirming the de- 
cision appealed from. It merely recognised 
authoritatively that the appellant had not com- 
-plied with the conditions under which the appeal 
was opento him, and that, therefore, he was in the 
same position as if he had not appealed atall.” 

Applying this test, when an order is made 

returning a petition, it does not deal judi- 
cially withthe matter of the petition, and 
cannot, therefore, be regarded as final. 
See also Sachindra Nath Ray v. Maharaj 
Bahadur Singh (8). 
- In Abdulla Asghar Ali v. Ganesh Das 
Vig (9) the Appellate Court made an order 
holding that the appeal had abated and re- 
fusing to set aside the abatement. The 
question arose whether that cduld be 
deemed a final order within the meaning 
of Art. 182 (2). Their Lordships observe, 
that as the order in question was judi- 
cially made and had the effect of finally 
disposing of the appeal, it amounted to a 
final order which gave a starting point. 
Applying the test here laid down, when 
Jan order is made returning a petition, it 
contemplates a final order to be passed 
at a subsequent stage, when the defects are 
remedied and the petition is re presented. 

Again, when an appeal had been wrongly 
presented and an order was made re- 


_ (6) 36 A 284; 23 Ind. Cas, 614; A I R1914 PC 65; 18 
OWN 740; 12 ALJ 596,19 O L J 574; 16 Bom. LR 
360;27M LJ1; 16MLT1;1L W 722; (1914) MW 
N 437; 41 IA 104 (P. CO). 

(7) 36 A 320; 23 Ind. Cas. 649; A 1 R1914 P C 66; 12 
ALJ 624; 610m. L R 395,18 C W N 983; 190CL -T 
626; 27 ML J 17; (1914) M W N 485, 16M LT 44;1 L 
W 483 (P. CO). 

(8) 49 O 203; 74 Ind. Cas, 660; A I R 1922 P C 121; 4 
U P LR (P. C.) 57; 30M L T 96; 24 Bom. L R 659; 
(1922) M W N 338; 26 © W N 858; 48 I A 335 (P O). 

(9) 64 M L J 421; 142 Ind. Cas. 326; 10 O W N igs; 
371, W 296; (1933M W N 170; Aa IR 1933P C68; 
Ind. Rul. (1933) P C 61; (1933) A L J 239; 35 Bom, L 
R 537; 64M L J 421; 87.0 WN 412; S7TOLJ 130; 34 
PL RB 835; §0 O 462 (P, C). 
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turning it for presentation io the proper 
Court, it was held that such an order was 
not a final order within the meaningof 
Art, 182 (2): Abdul Kadir vy. Samipandia 
Tevar (10). 

In the course of their judgment in Khalil- 
ur-Rahman Khan v. Collector of Ettak 
(11) the Judicial Committee, referring to 
the amendment in question seem to regard 
the result of an application as being 
synonymous with the final order passed 
upon it (page 85*). Surely when an 
order is made returning a petition, that 
does not-represent “the result of the ap- 
plication’. The order returning a petition 
is along way off from the ultimate result 
which alone can properly be described as 
a final order. 

“Final”, when it occurs in a legal enact- 
ment, does not usually mean “last in point 
of item (time ?).” Even a general dictionary 
like Webster's explains what “final” as a 
term used in law means. A decision or judg- 
ment is final when it ends the action or 
proceeding in the Court that makes it, 
leaving nothing furtherto be determined 
or tobe done by the Court except the 
administrative execution of the decision or 
the judgment as the case may be (Web- 
sters Dictionary (1927) IX . Edition (page 
816). In Kadiresan Chettyar v. Maung San 
Ya (12) ithas been held that an order 
directing notice on a petition for execu- 
tion: would not befinal but an order made 
on asubsequent date closing the case 
would he final. 

As already observed, the amendment in 
question altered the provision in two res- 
pects; first incl. (5) ‘the date of the final 
decree or order” as been substituted for 
“the date of applying” and secondty, the 
old ec}. (6)has been totally repealed. ‘This’ 
has a bearing on the question of the mean- 
ing of the word “final”. There was under 
the Actof 1877 conflict of authority on the 
question, whether the time ran when the 
Court ordered: ihe notice io issue or when 
the notice actually issued from the Court. 
In the Act of 1908 the wording was 
slightly altered andel. (6) was enacted. 
In spite of the change, the phraseology of 

(10) 43 M 835; 60 Ind. Cas. 267;12 L W 3041; (1920) 
M WN 587; 89 M LJ 431, 

(11) 66M L J 79; 147 Ind. Ces. 323; 6R PC 42; 11 
OWN 41; AIR 1934 PC ls; (1934) ALJ 110; 39 L 
W 126; (1934) M W N 33; 36 Bom. L R 237; 35 PLR 
189; 38 0 W N 229; 15 P L T 991; 59 ULI 103; 55 A 
993 (P. O.). 

(12) A IR 1933 Rang. 87; 142 Ind. Cas 435; Ind. 
Rul. (1933) Rang. 40. 


“*Page of 66 M LJ—Ed] 
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enough to 
(Rus* 


the new clause was not clear 
remove the doubt that prevailed 
tomji’s Law of Limitation, 1937, 1V 
Edition page 1026). By reason of thé 
Amending Act of 1927, which has meade 
the final order the starting point, the pro- 
vision in cl. (6) as it stood, which gave 
rise to the conflict of opinion, became un- 
necessary and has sccordingly been re- 
moyed (see Mitra on Limitation (1932) 
Vith Edition Vol. 2 page 19382). If “inal” 
means ‘lastin point of time’, the object 
of the amendment will clearly be frus- 
trated as “the date of issue of notice’ may 
happen to be final order, in the sense, that 
it istheorder last made. This is clearly 
brought out by Kadiresan Cheityar v. 
Maung San Ya (12) already cited. There the 
question was whether “the date of notice" 
or the date of the order closing the case 
furnished the starting point. In no sense 
can an order directing notice be regard- 
ed final; in the very nature of things itis 
interlocutory. When a Court directs notice 
to issue, it has in contemplation the 
making of a final orderin due course. Tre 
words “final order” imply that the pro- 
ceeding has terminated so far as the Court 
passing it is concerned. 

This view cntails no hardship whatsoever 
upon a diligent creditor. If the execution 
proceeding has ended, thefinal order vives 
the starting point; if, on the other hand, 
execution has been suspended by .no de- 
fault of the decree-holder, he can, treating 
the petition as a pending one, apply to 
have it revived, without being hindered 
by any rule of limitation. [See Kamar-ud- 
Din. Ahmad yv. Jawahir Lal (18).] This 
case incidentally throws light on the ques- 
tion what constitutes a final order. 
When it was ordered that “in default of 
prosecution on the part of the decrec- 
holder the record be not sent to the Collec- 
tor’s Court”, the Judicial Committee pro- 
ceeded upon the footing ihat there was 
no final order. 

Lastly, a word remainsto be said ag 
regards the so called policy of the Amend- 
ing Act. It is urged that the object of the 
amendment wes to enlarge the limitation 
period in the interests of the decree- 
holder. Granting that thisis a relevant’ 
matter, one ceginot help noting thet the 
amendment wes made in consequence of the 
recommendations of the Civil Justice Com- 
mittee, which had for their object, the 
speedy disposal of litigelion. Take the case 
Mu 32 I A 102; 87 A 934;1ALI40;A WN 1904 
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in hand. It” shows how frivolous applica- 
tions could have, under the law as ib stood, 
kept alive a decree. In the case of seven 
successive petitions, the decree-holder, it 
is perfectly obvious had not the slightest 
desire to prosecute them. Were it per- 
missible to speculate, it would not be 
far-fetched to hold, thatthe object of the 
amendment was to put anend to such 
frivolous petitions. In some cases un- 
doubtedly the amendment benefits the dec- 
ree-holder; for instance, where a prior 
petition is kept pending for a long time 
for no default of his, he unjustly suffers 
if the time isto be reckoned from the daie 
of the petition and not from the date of the 
final, order. Bul, to say thatthe decree- 
holder gets some benefit from the amend- 
ment is one thing, and it is a wholly differ- 
ent thing to say that the object of the 
émendment is to benefit him. 

The decision of Pandrang Row, J., in 
C. M. 8. A. No. 173 of 1932, on which the 
respondent strongly relies, completely 
supports him. But for the reasons al- 
ready stated, we must, with great res- 
pect, dissent from the view expressed there. 

We must, therefore, holding that the exe- 
cution petition was barred by time, reverse 
the lower Court's order and allow the ap- 
peal with costs, to be paid by the Official 
Receiver out of the insolvent’s estate. 


A. Appeal allowed. 


BOMBAY HIGH COURT. 
Letters Patent Appeal No. 13 of 1934 
September 20, 1935 
Barrer anp N. J. Wanita, JJ. 
SECRETARY or STATE — APPELLANT 


VETSUS 
VEDAVYAS VENKATESH BHATTA AND 
oTHERS— PLAINTIFES-~RESPONDENTS 

Bombay Land Revenue Code (Act V of 1879), ss. 137, 
151—Priority to Crown, given under s. 137 is re- 
stricted by s. 15110 demands for current years. 
. The priority given to the claim of Government 
by s. 137, Bombay Land Revenue Code, is very 
much more extensive than that given by the com- 
mon law, since it creates on behalf of the 
Government a rightto priority over all debts of 
avery kind whether secured or unsecured. But s. 151 
which confines the preference given or declared 
by s. 137 to demands forthe cu#rent year, does 
in terms restrict what was the common law. pre- 
rogative of the Crown. Balmukund v. Collector, 
Ahmednagar (1), Secretary of State v. Bombay Land- 
ing & Shipping Co. (2)and Bank of Upper India 
vy. Administrator-General of Bengal (3), referred to. 
[p 361, c31 1.] ° h 

Letters Patent Appeal from the decision of 


Divatia, J, in S. A. No. 810 of 1930. 
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Messrs. K. Mel. Kemp and B. G. Rao, 
for the Appellant. , 

Messrs. G.P. Murdeshwar and S. V, 
Palekar, for tke Respondents. 

. 5. A. No. 810 of 1930. 

Divatia, J.— This appeal has been pre- 
ferred by the Government in a suit filed 
by the plaintiffs who were sureties of 
one Ganpat Prabhu. The plaintiffs’ case 
was that certain property belonging to 
their principal debtor was sold at the in- 
stance of Government for certain forest 
dues, thatthe plaintiffs had become sure- 
ties for Ganpat for another claim, which 
defendant No. 2, the Ankola Urban Co- 
operative Credit Bank, had against Ganpat 
a3 well as his joint brother Govind, and 
that the excess amount which remained 
after the sale was held to satisfy forest 
dues, was liable to be applied for the 
debt which the plaintiffs’ principal debtors 
owed to the Bank with the result that the 
plaintifis’ liability would bə discharged to 
that extent but that as the excess was 
applied by Government to another, forest 
claim known as the Sunksal dues against 
the same person Ganpat, the Bank could 
not get anything from the excess amount 
with the result that the plaintiffs’ liability 
continued, and hence they asked for a de- 
claration that the amount of the decrees 
obtained by the Bank against the plaintiffs 
had been fully paid, and also for an in- 
junction restraining the Government, de- 
fendant No. 1, from taking any coercive 
measures against the plaintifis for the re- 
covery of the amount due by them under 
the decrees as arrears of land} revenue or 


otherwise. The facts which have led to 
ne litigation can be shortly narrated 
thus: 


Ganpat had taken advances from Ankola 
Firewood Depot, and on May 21, 1925, the 
Divisional Forest Officer sent a claim for 
Rs. 1,844 against Ganpat to the Collector 
in order that the said amount may be re- 
covered as arrears of land revenue under 
the Land Revenue Code. On August 2, 
1926, the sale proclamation of Ganpat’s 
property was issued, and the sale was 
ultimately held on September 15 and 17, 
1926. But before the sale took place, in 
July 1923 there were award decrees passed 
against Ganpat and his brother as the 
principal debtors. and the plaintiffs as 
sureties for Rs. 2,011 and odd in favour 
of the Ankola Urban Co-operative Credit 
Bank. Itis provided in s. 59, Bombay Go- 
operative Societies Act VII of 1925, that 
those claims were to be realised according 


` 358 


. to the law and under the rules for the time 
being in force for the recovery of arrears of 
.land revenue, and therefore, those decrees 
were sent by the Registrar of the Co- 
operative Societies tothe Collector to be 
-realised as arrears of land revenue. The 
-prooceedings were sent to the Mamlatdar 
who received them on August 3, before the 
sale actually took place. In the meanwhile 
.on September 6, 1926, Ganpat’s brother 
-Govind applied to the Conservator of 
Forests that the amount of Rs. 5,971 which 
-was jointly and severally payable by both 
these brothers to the Government for the 
‘Sunkeal dues may be realised from the 
excess remaining with the Mamlatdar in 
the sale proceedings to be held for the rea- 
lisation of the Ankola Forest dues by the 
sale of Ganpat’s property. 
The application was forwarded by the 
_ Collector to the Conservator of Forests on 
September 15, andit was stated therein 
that the excess of that sale may be kept 
in revenue deposit for those dues, and the 
Mamlatdar made a report on October 1, 
that the balance of the sale which was 
held in the meanwhile on September 15 
and 17, consisting of Rs. 2,756 was cred- 
ited as revenue deposit. Then on Octo- 
ber 4, 1926 the Collector sent a memo to 
the Mamlatdar to the effect thatthe said 
revenue deposit be kept as such pending 
further orders and that no amount out of it 
should be restored to the defaulter or given 
to the Ankola Bank, and on the same day 
the Collector wrote a letter to the Conser- 
“Vator of Forests to the effect that a regular 
requisition for the Sunksal dues was not 
received in proper form, and that unless 
a demand was received in proper form and 
properly verified, any order to recover the 
Sunkseal dues as arrears of land revenue 
from the deposit money might be irregular 
and perhaps illegal, and that, therefore, 
the requisition should be sent at once, and 
on October 12, the formal requisition was 
_ sent by the Forest Officer, and ultimately 
‘on October 21, the Collector wrote to the 
Conservator of Forests that the balance of 
Rs. 2,756 was credited to the Forest De- 
partment for the Sunksal dues, and as the 
dues of the Bank were taken as not 
satisied out of the sale proceeds, a notice 
was issued on January 12, 1927, by the 
Collector to the present plaintiffs as well 
asto Ganpat as towhy the property should 
not be attached for recovery of ihe claims 
of the Bank which were to be recovered as 
if they were arrears ofland revenue. The 
plaintiffs have, therefore, filed the present 
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suit for the declaration. atid’ injunction as 
stated above. : 

The defence of the Government to the 
suit was that the claims of the Crown were 
paramount end had priorily over other 
claims, that the Sunksal dues had, ibere- 
fore, a priority over the claims of the Bank, 
and that, therefore, the Government was 
entitled to appropriate the whole of the 
excess to the Sunksal dues, and the plain- 
tiffs were not entited to the reliefs asked 
for. The learned trial Judge, after fram- 
ing the appropriate issues, . came to the 
conclusion thatthe claims of the Govern- 
ment were paramount under s. 137, Land 
Revenue Code, and that the Collector had, 
therefore, the power to give the forest out- 
standings, i. e, the Sunksal dues, prece- 
dence over all other claims including those 
of the Bank even though the dues of the 
Bank were recoverable:as the arrears of 
land revenue. Fle, therefore, dismissed the 
suit. The plaintiffs appealed against the 
dectee, and the learned District Judge 
varied it by holding that the claims of the 
Government for the Sunksal dues had no 
Priority over the claim of the Bank, but 
that both these claims were entitled to 
rateable distribution under s. 183, Land 
Revenue Code, and that, therefore, the So- 
ciety was entitled to Rs. 691-11-5, and to 
this extent the Bank, and therefore, the 
plaintiffs must be given credit out of the 
excess amount lying with the Collector. 
The reasoning of the learned Judge was 
that the Government had priority as to 
their claims only with respect 16 the 
demand of the current arrears of revenue, 
but that subject to that all claims were 
to be rateably distributed between all 
persons who had claims against the excess 
from the sale-proceeds, that under s. 183, 


Land Revente Code, Genpat could 
have asked for tle return of the 
whole of the balance and he could ~ 


have got that balence, buat thatas there 
were two cther claims, that balance could 
not be given to him, but that that 
balance should be rateably distributed 
between the two rival claimants. Against 
this decree of the Appellate Court the 
present appeel has been filed by the 
Governmenteand the plaintifis heave also 
filed cross-objections. 

It hes been contended by the learned 
Assistant Government Pleader that the 
decree of the lower Court was’ not correct 
because it ignored the imperative provi- 
sions cf s. 137, Land Revenue Code, ac- 
cording to which the claim of Government. 
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0 any moneys recoverable under the 
provisions of Ch. XI shall have precedenca 
over any other debt, demand or claim, 
and hé says that s. 183 which speaks of 
the balance of the sale-proceeds being 
liable to the payment of claims recoverable 
as arrears of land revenue; has to be read 
_as subject to the provisions of s. 137, 
with the result that if there was 
- any competition between a Government 
claim and a private claim even though 
that private claim was to be realised as 
if it was an arrear of land revenue, the 
Government in 
have priority, and it is only after’ the 
claim of the Government was satisfied 
that a private creditor was entitled to 
have his claim satisfied from the balance 
thereof, and that, therefore, the order of 
the trial Court was correct. On the other 
hand, it has been contended oa behalf of 
the respondents-plaintifis that s. 137 is 
not to be read by itself but is to be 
read with three other sections appear- 
ing in the same chapter, namely ss. 150, 
151 and 183; and s. 183 speaks of the 
payment of the arrears due by a defaulter 
recoverable as arrears of land revenue, 
and they were to be recovered under any 
of the six modes laid down in s. 150, 
Land Revenue Code, and though s. 151 
expressly enacts that the said modes or 
processes may be applied in the recovery 
of arrears of former years as well as for 
the current year, the preferences given 
by ss. 137 and 138 would apply only to 
demands for the current year, and that, 
therefore, where there was a rival claim 
between several persons, one of whom may 
be the Government as against a private 
creditor, and where all the claims were 
to be recovered as arrears of land re- 
venue, then in that case the Govern- 
ment’s claim to priority under s. 137 had 
been modified by s. 151 to this extent 
that it is only for the demand for the 
current year that the Government would 
have priority, but that with respect to 
the rest, there is no such priority and that 
the demands of all those persons were to 
be ae distributed and divided under 
s. 183. 

It is further gontended that, really speak- 
ing, in this case the Supksal dues had 
not been properly and legally notified be- 
fore the sale took place and that the 
regular requisition was sent after the sales 
were held, and that, therefore, the Sunksal 
dues cannot be regarded as the dues for 
which the excess of the sale proceeds was 
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liable, and that. therefore the whole of the 
remaining amount should be devoted 
for ths liquidation of the Bank's claim, 
Tt is urged in the alternative that if the 
excess lying in the Court is liable to bs 
rateably distributed then it is to be dis- 
tributed not simply between the Bank 
and the Government for the Sunksal dues 
but for the claims of all the three dues, 
namely, the Ankola forest dues, the Sunksal 
dues as well as the Bank’s dues, because 
s. 183 speaks of the arrears due by a de- 
faulter at the date of the confirmation of 
such sale, and that all the three claims 
for arrears were sent to be realized be- 
fore the sale took place. Therefore, if 
there is to be any distribution, then the 
excess is to be distributed rateably for 
all the three claims. 

Now, as between these rival conten- 
tions, I think, looking to the scheme of 
the Code for realisation of claims as ar- 
tears of land revenue, there is force in 
the contention of the respondents that in 
settling the claims of all those persons 
who are entitled to have the claims satis- 
fied as arrears of land revenue, and there- 
fore to seek the help of the Revenue 
Authorities under s. 150 of the Land 
Revenue Code, the right of priority given 
to the Government under s. 137 has been 
curtailed and limited only to the demands 
for the current year, and if these sec- 
tions are to be read together, and if s. 151 
is to have any meaning at all, it can have 
only this meaning that Government has 
no right of priority aS against claims re- 
coverable as arrears of land revenue 
except to the extent of the demand for 
the current year. When the legislature 
has given certain rights to persons, name- 
ly that their demands are to be realised 
as arrears of land revenue, then it 
must be regarded that they are given a 
substantial right under s. 183 of the 
Land Revenus Code which clearly says 
that the sale-proceeds were to be distri- 
buted between all those who were en- 
titled to have their claims satisfied -as 
arrears of land revenue. No such distinc- 
tion is made in this section between 
Government claims onthe one hand and 
private claims on the other. Section 151 
also does not make any such distinction, 
and I, therefore, think that instead of re- 
garding s. 183 as being governed by and 
subject to the provisions of s. 137, the pro- 
per construction of this section is that the 
right of priority given to Government has 
been modiied by the two ss.151 and 183 


. the .sale-preceeds. 


“the'*expenses of the sale, be 
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I, therefore, think that there is force in 
the respondent's contention that the 
Government is not entitled to priority 
but that there should be a rateable dis- 
tribution between these claims. 

I think there is fcrce also in the further 
argument that the sale-proceeeds should 
be distributed among all the three claims 
and not between only Sunksal dues and the 
Bank's dues. Section 183 clearly speaks 
of the arrears due by a defaulter at the 
confirmation -of the sale, and as I have 
stated above, all these three arrears were 
before the Collector at that time. There- 
fore, it would follow that all the three 
claims must be rateably satistied out of 
I do not accept the 
respondents’ contention that the Sunksal 
dues cannot be satisfied at all from the 
sale-proceeds, because there had been no 
regular requisition before the sales were 
held. No provision in the Forest Act or 
any other enactment is pointed out to 
show that before a properly can be sold 
es arrears of land revenue for tke forest 
dues a regular requisit‘on should have 
been sent. The Collector's letter shows 
that he was apprehensive that that 
course may be irregular, but it does not 
follow that because a regular requisition 
had not been sent, the sale could not take 
place as if it was for arrears of land 
Tevenue. On the other hand, it appears 
that before the sale was held, an applica- 
tion by Govind, Ganpat's brother, that 
the Sunksal dues should be satisfied out 
of the excess of the sale-proceeds, was 
forwarded by the Collector to the Conser- 
vator of Forests on September 9, and 
therefore the Sunksal dues would certeinly 
be those dues which are to be rateably dis- 
tributed under s. 183. e 

Tke result, therefore, will be that tke 
decree of the lower-Appellale Court will 
be set aside and in its place the following 
decree would be substituted, that the 
plaintiffs are entitled to a declaration that 
the, proceeds of the sale for the Ankola 
ber 15 end 17, 1926, shall, after defraying 
applied io 
the payment of the Ankola forest dues, 
the Sunksal forest dues and the dues 
under the award decree obtained by the 
second defendant Bank, against Ganpat 
and others, and that the sale-proceeds 
shall be rateably distributed between these 
three creditors, with the result that the 
second defendant Bank would be entitl- 
ed to recover Rs. 962215-0 out of the sale- 


forest. dues, which took place cn Septem- ` 
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proceeds and toan injunction réstraining 
defendant No.1 from taking any coercive 
measures against the tł plaintifis io re- 
cover any amount in excess of the amount 
due after credit is given to the Bank for 
the said sum of Rs. 962-15-0. As each 
party has partly succeeded, there will be 
no order esto costs of the appeal as well 
as of the cross-objections. 

[The Secretary of State for India in Coun- 
cil appealed under the Letters Patent.} 


Letters Patent Appeal. 


Barlee, J.—This is an appeal from a 
judgment of Divatia,” J. The facts on 
which his decision is based are shortly 
these: The Divisional Forest Officer had 
a claim against one Ganpat under the 
Forest Act for Rs. 1,844 in respect of ad- 
vances from the Ankola Firewood Depot, 
and he sent his claim to the Collector 
in order that the said amount might be 
recovered as arrears of land revenue under 
the Land Revenue Code. Ganpat’s prop- 
erly was sold and thereafter two other 
claims were put forward, one claim in 
respect of money due to the Forest 
Department from Ganpat and his bro- 
ther, known es Sunksal dues, end a claim 
made on behalf of the Ankola Urban 
Co-operative Credit Bank. Before the 
sale hed taken place this Bank had ob- 
tained award decrees against Ganpat and 
his brother, end the plaintiffs, their sure- 
ties, and they claimed a share of the pro- 
ceeds of the sale. The question for de- 
termination was whether the claims made 
by Government were to be preferred to 
the claims that were made by the Bank, 
which was a private person. Divatia, 


J., held that the right of priority given 


to Government by s. 137 of the Bombay 
Land Revenue Code was curtailed by 
s. 151 of the Bombay Land Revenue 
Code, end on reading these iwo sections 
together he decided that ths Government 
hed a right of priority only for the land 
revenuc demand for the current year. He 
therefore ordered that the decree of the 
lower Appellate Court should be set aside 
and that the sale-proceeds should be ap- 
plied, after defraying the expenses of the 
sale, to the payment of Ankola Forest dues, 
the Sunksal Worest dues and the dues 
under the award decree obtained by the 
Bank rateably. The Government of Bom- 
bay have appealed. 


The view taken by Divatia,-J., has 
been taken by the learned Chief Justice 
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in Balmukund v. Collector, Ahmednagar (1), 
where he held thatss. 137 and 151 should 
be read together and that they confer 
priority only in respect of arrears for the 
current year and not for arrears of past 
years. This is the only. decision of our 
own Court on this point which has been 
‘brought to our notice. Tt is not disputed 
that the Crown is given priority by com- 
mon law. Secretary of State v. Bombay 
Landing & Shipping Co. (2), is the 
leading case on the subject. There it was 
held, after an exhaustive survey of the 
authorities: 

“A judgment-debt due to the Crown is ‘in Bom- 
bay entitled to the same precedence in execution as 
a like judgment-debt in England, if there be no 
special legislative provision affecting that right in 
the particular case.” 

But this common law priority is confined 
to unsecured debts: cf. Bank of Upper 
India v. Administrator-General of Bengal 
(3), where it is held: 

“that so far as the immovable properties were con- 
cerned including the fixtures, the Crown was not 
entitled to priority, that the Alliance Bank as first 
mortgagee ranked first, but the Delhi and London 
Bank as second mortgagee was not entitled to prio- 
rity over the Crown.” 

It follows thet the priority given to the 
claim of Government by s. 137, Bombay 
Land Revenue Code, ig very much more 
extensive than that given by the common 
law, since it creates on behalf of the 
Government a vight to priority over all 
debts of every kind whether secured or 
unsecured and the learned Advocate-Gene- 
ral contends that s. 151 which restricts 
the preference given by s. 137 to the de- 
mands for the current year, merely takes 
away this statutory priority and does not 
-interfere with that given by common law. 
It is common ground that the Crown has 
a common law priority and that it exists 
until itis modified by the legislature: and 
~ it is not denied that the provincial legis- 
‘lature had power to modify the common 
‘law prerogative. The narrow question 
before us, then, is whether the legislature 
has not interfered with the common law 
prerogative. In my opinion it has done 
so. Section 137 does not merely create 
additional rights in excess of those given 
by the common law but embodies a de- 
claration of the whole of ths rights of the 
Crown to priority. It includes not only the 
right of priority over secured debts which 
is new, but also declares the right of 

(1) 36 Bom. LR 1103; 154 Ind. Cas. 519; A IR 
1935 Bom. 25; 59 B 154; 7 R. B. 330. 

2) 5B H C(O CJ) 23. 

3) 45 0 653: 47 Ind. Cas. 529; AI R 1919 Cal 908; 
220 WN 793, 
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priority over debts ofall sorts. Therefore, 
s. 151 which confines the preference given 
or declared by s. 137 to demands for the 
current year, does in terms restrics what 
was the common law prerogative of the 
Crown. The learned Advocate-General has 
pointed out that this may lead to awkward 
results, but where a section is clear-—and 
in- this case we think the section is clear 
—we cannot allow such considerations to 
influence our decision. For this reason we 
agree with the former decision of Divatia, 
J., and dismiss this appeal with costs (two 
sets). bo, ae . 

N. J. Wadia, J—It has heen held in 
Balmukund v. Collector, Ahmednagar (1), 
that ss. 137 and 151, Bombay Land Re- 
venue Code, should be read together, and 
they confer priority only in respect of 
arrears for the current year and not for 
arrears of past years. ‘The contention of ` 
the learned Advocate-General is that apart 
from s. 137, Bombay Land Revenue Code, 
the Crown has under its prerogative a 
right to precedence for its debts over the 
unsecured debts of private persons, and 
that this right which is independent of 
s. 137, Bombay Land Revenue Code, can- 
s. 151. Section 137 
admittedly goes further than the ordinary 
prerogative of the Crown, and gives to 
the claims of Government under the pro- 
visions of Chap. XI precedence over any 
other debts, secured or unsecured. Sec- 
tion 151 provides that the preference 
given by s. 137 to Government claims shall 
apply only to demands for the current 
year. It, therefore, expressly takes away 
the precedence which s. 137 gives to 
Government demands for arrears other 
than those of the current year, and it 
tekes away that precedence without any 
qualification, “i. e. with regard io un- 
gecured as well es secured debts. It un- 
doubtedly has the effect of reducing the 
right of precedence for its debts over un- 
secured debts of private persons which the 
Crown would have under its ordinary pre-. . 
rogative. But we cannot, merely because:, 
it has this result, assume in the face of’. 
the express language of the section that 
such a result was not intended by the 
section. The prerogatives of the Crown 
can be affected with the consent of the 
Crown, that is by statute. I am, there- 
fore, of opinion that the view taken by 
Divatia, Ja, is correct, and that the appeal 
musi be dismissed with costs. 

D. , Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Appeal from Appeliate Decree No. 2191 
of 1933 
August 15, 1934 
D. N. Mirrer AND EDpGLEY, Jd. 
HIRALAL CHAKRABARTI AND OTHERS 
—DEFENDANTS—ÅPPELLANTS 
YETSUS 
LALIT MOHAN BANIK AND otaEes— 
RESPONDENTS 
Bengal Village Self-Government Act (V of 1919) 
—Rules under—Rr. 22, 23, 25—Previous election, 

when can be invalidated. 

Rule 23 framed under the-Benval Village Self- 
Government Act is explicit in its terms, and the Dis- 
trict Magistrate cannot set aside the previous election 
held under the Bengal Village Self-Government Act 
except as provided by rr. 22, and 23. 

A. against the decree of the Subordinate 
Judge, First Court, Faridpur, dated Sep- 
tember 11, 1933, modifying that of the Mun- 
sif, Faridpur, dated January 26, 1933. 

Mr. Atul Chandra Gupta, (with him Mr. 
Bankim Chandra Banerjee), for the Appel- 


lants. 
Dr. S.C. Basak (with him Mr. Hemen- 


dra Chandra Sen), for the Respondents. 


D. N. Mitter, J.-—This is an appeal,from 
a judgment and decree of the Subordinate 


Judge, 1st Court, Faridpur, by which he. 


reversed the judgment and decree of the 
munsif of Faridpur, dated January 26, 
1933. The suit inwhich this appeal arises 
was commenced by the plaintiffs, now res- 
pondents, for several declarations. The 
reliefs asked for were (a) that the plaintiffs 
and original pro forma defzndants Nos. 3 
(now pro forma defendant No. 9) were duly 
and legally elected on August 3, 1930, as 
members of the:Panchar Union Board, (b) 
that the fresh election of the members of 
that Board on November 8 and 9, 1930, was 
without jurisdiction and is so a nullity and 
(c) that the election of defendants Nos. 6, 


.9 and 1lltol as such members at the 


said fresh election is invalid and that they 
were not duly elected. It appears that the 
plaintifis were elected as members of the 
Union Board at the election held on August 
8, 1930. The District Magistrate set aside 
that election. The present suit was conse- 
quently brought by the plaintiffs for 
the declarations which have already been 
stated. The trial Court dismissed the plain- 
tiffs’ suit. On appeal the Subordinate Judge 
has allowed the appeal and has modified 
the decree of the Court of first instance in 
the following manner. The plaintiffs’ suit 
in sofar as the first relief sought by them 
is concerned, is decreed with costs bat is 
dismissed in so far ag the other two reliefs 
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Against this decree of the Subordinate 
Judge the present appeal has been brought 
and itis contended on behalf of defendants 
Nos. 1, 2and 6 who are the appellants before 
us the decision of the Subordinate Judge 
is wrong. The Subordinate Judge came 
to the conclusion that the District Magis- 
irate had no jurisdiction to set aside the 
first election of the plaintiffs. On the 
ground ikat under r. 25- of the Rules 
made under the Village Self-Government 
Act no election held under the rule shall 
be held tobe invalidated on any ground 
whatever except those provided by rr. 22 
and 23. The ground on which the election 
was set aside was that the nomination 
paper was signed by a voter who was not a 
voter at all having regard to the provisions 
of Rule No. 8 of the Rules made under 
the Village Self-Government Act. Rule 


No. 8 as it stood originally runs as follows : 
“The Circle Officer shall at least six weeks 


‘before the date fixed for the election, issue notices 


calling for names of candidates for each ward. 
Such notices, shall be published at every village 
within the ward. Within four weeks from the date 
of the publication of notices, every person who is a 
candidate for election shall send his name to the Circle 
Officer in writing supported by his own signature 
and the signature of five voters,” 


By the amendment which was effected 
on March 20, 1929, afver the words ‘signature 
of five volers’ the following words are to be 
added : “when names appear on the Register 
of Voters on the date on which the nomina- 
tion issent.” Now it is conceded that none 
of the grounds which are mentioned in rr. 22 
and 23 of the Rules made under the Vil- 
lage Self-Government Act were contra- 
vened in the present case and the ques- 
tion which arises before us really turn on 
the construction of r. 25 cf the said Act. 
Rule 25 as already stated shows that ex- 
cept as provided by the rr. 22 and 23 no 
election held under those Rules 
should be invalidated on any ground what- 
ever. It is contended before us by Mr. Atul ` 
Chandra Gupta who appears for the ap- 
pellants that r. 25 is nob exhaustive. These 
Rules are framed under the rule-making 
power whichis given to the Local Govern- 
ment under s. 107 of the Act, and the Local 
Government is to determine as to who is to 


‘be the authgrity to decide the questions of 


dispute inthe matter of election. There 
is no question that the District Magistrate 
is such an authority whoshall decide dis- 
putes of election. It is contended that if 
there js any contravention of- the provi- 
sions of the rules it will be open to District 
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Magistrate to interfere with ihe previous 
election. We are unable to agree with the 
learned Advocate in this contention. Rule 
25 is explicit in its terms and the District 
Magisirate could not set aside the previous 
election except as provided byrr. 22 and 
23. It seems the Subordinate Judge in 
dealing with this question has stated the 
law somewhat broadly. Hesays: 

_ “I am of opinion that there is considerable force 
inthe contention advanced by the learned Pleader 
for the appellants that an election held under the 
aforesaid . Act cannot be invalidated by the 
District Magistrate or by the Civil Court on 
any ground other than these mentioned in rr. 22 
and 23 quoted above,” 


It is sufficient for our present purposes 
to say.the election cannot be invalidated 
by the District Magistrate on grounds other 
than those mentioned in Rules Nos. 22 
and 23. It is notin our opinion true that 
the District Magistrate has jurisdiction to 
set aside the election held under this rule 
on grounds other than those provided by 
rr. 22 and 23. Specific instances have been 
mentioned before us and itis said that if 
the Civil Courts be not held competent to 
interfere with theelection held under r. 25 
cases of bribery and corruption would also 
be outside. the jurisdiction of these Courts. 
We do no: think it necessary to decide that 
question in tle present case. That 
question is left open to be considered when 
occasion arises. 

The next point taken is that the plaintiffs 
are not entitled to the declaration which 
they have asked for in prayer (a) quoted 
in the beginning of the judgment of the 
Subordinate Judge and to which we have 
already referred. The relief (a) was to the 
effect that the plaintiffs and the original 
pro forma defendant were duly and legal- 
ly elected on August 3, 1930, as members 
of the Panchar Union Board. It is said 
{hat there has been some irregularity in 
the election as r. 8, as amended, has been 
contravened. It is sufficient for our pre- 
sent proposes, if we say this: that the 
election of the plaintiffs will stand as the 
District Magistrate’s order setting aside 
the same is without jurisdistion. 

The result, therefore, is that the grounds 
which have been taken inthis appeal fail 
and for the reasons given the judgment of 
the lower Appellate Court gs affirmed. This 
appeal is dismissed with costs. 

Edgley, J.—I agree. 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Givil Appeal No. 1214 of 1935 
December 13, 1935 
JAI Lat, J. 
AHMAD DIN AND otares—PLaIntirrs— 
APPELLANTS 
versus 
MOHAMMAD TAQI AND orarrs-— 
DEFENDANTS—RESPONDENTS 

Administration—Power of Court to direct one of 
the parties to the administration suit to restore to 
administrator assetsin hands of such party—Rule 
if applies when debt is disputed—Asset, meaning of. 

A debt specially a debt which is disputed, is not 
governed by the rule that a Court in pursuance of a 
decree in the Administration suit is competent to 
direct one of the parties tothe suit to restore or 
hand over to the Administrator or the Recziver assets 
belonging to the estate in possession of such par ty 
inasmuch as the expression ‘asset’ means property 
which has come in the handsof the representatives 
of the deceased as such eithér actually or by 
implication and a disputed debt cannot be deemed to 
be an asset which has come inthe hands of any 
person representing the estate. Motibhai v, Natha- 
bhai (1), explained. 

A from the decree of the District 

Judge, Delhi, dated March 22, 1935. 

Messrs. Mehr Chand Mahajan and Nawal 
Kishore, for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—Musammat Rahmat Sultan 
died on April 6, 1924, and an administra- 
tion suit was instituted in respect of her 
estate on April 3,1930. Mohammadan Din, 
her husband, was impleaded as a defend- 
ant in that suit. A preliminary decree wag 
passed and a Receiver was appointed to 
take charge of the estate. It appears that 
Musammat Rahmat Sultan was living sepa- 
rately from her husband Mohammad Din 
owing to strained relations. Mohammad 
Din has died and is now represented by the 
respondents. The appellants are four of 
‘the heirs of Musammat Rahmat Sultan. The 
dispute on this appealis about two items, 
It has been found by the learned District 
Judge that deferred dower was due to 
Musammat Rahmat Sultan from Mohammad 
Din at the time of her death. He has not 
mentioned the amount but the trial Court 
held, and this is not contested before me, 
tbat it was Rs. 700. The learned District 


‘Judge has held that in an administration 


suit it is not open to the Court to direct a 
debtor to pay the debt due to the estate 
to the Administrator or to the Receiver. But 
the learned Counsel for the appellants con- 
tends that this view of the learned District 
Judge is erroneous and he cites Motibhai 
v. Nathabhai (1) and Praphull Dev v. 


(1) 45 B 1053; 62 Ind.eCas. 4; A I R 1921 B , 
23 Bom L R 444. am 197; 
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Sham Lal (2). Both these cases,’ however, 
do not, in my opinion, support him in the 
proposition that he has propounded. It has 
been held in the Eombay case that a Court 
in pursuance of a decree in the adminis- 
tration suit is competent to direct one of 
the parties to the suit to restore or hand 
over to the Administrator or the Receiver 
assets belonging to the estate in possession 
of such party. 

I do not think that a debt, specially a 
debt which is disputed is governed by this 
rule. The expression ‘asset’ as used in the 
Bombay case, in my opinion, means pro- 
perty which has come in the hands of the 
representatives of the deceased as such 
either actually or by implication and a 
disputed debt cannot be deemed to be 
an asset which has come in the hands of 
any person representing the estate. The 
second question relates to a house, the title 
to which, it has been found,is in the name 
of Mohammed Din but it is claimed on be- 
half of the appellants, and this claim seems 
to be well founded, that the house was pur- 
chased by Mohammad Din with the money 
of Musammat Rahmat Sultan. This claim is 
based specially on the fact that when there 
was adispute as to the partition of the 
joint property between Mohammad Din 
and his father. andthe matter was refer- 
red to arbitration, Mohammad Din claimed 
that the house could not be partitioned as 
it belonged to his wife and it was on ac- 
count of this claim that the house was ex- 
cluded from partition. It is true that the 
learned District Judge has not given a defi- 
nite finding that the house has been estab- 
lished to belong to Musammat Rahmat Sul- 
tan, but that seems to be his conclusion and 
in any case Jam of opinion, that it has been. 
established thatthe house belonged to Mu- 
gammat Rahmat Sultan. 

The view of the learned District Judge 
that the house could not ke restored to the 
estale under the circumstances except on 
a suit to be brought for that purpose does 
not appear to be correct. The authorities 
cited above support the contention of the 
appellants that ina case like the present ` 
the party in possession of the assets of the 
deceased can be directed to hand the same 
over to the Administrator or the Receiver. 
It is, however, claimed by the respondents 
that Mohammad Din after the purchase of the 
house effected improvements to the same out 
of his own money and that before the house 
is handed over tothe Receiver they should 


(2) A IR 1932 Lah. 328; 138 Ind. Cas, 335: m4 
Rul. (1932) Lah 400, at Orbs aor Tag 
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be reimbursed in respect of the cost of such 
improvements. The appellants deny that 
there were any improvements effécted, but 
there has been no enquiry on this question 
in the Courts below. ‘Tne reason is that it 
was not claimed by Mohammad Din that 
he had effected any improvements and the 
claim for the first time has been put for- 
ward by his legal representatives who on 
his death were impleaded in this Court, 
Under these circumstances, 1 do not think 
it is open to them toclaim any compensa- 
tion for any alleged improvements tothe 
house. Accordingly I accept this appeal to 
this extent, that I direct that the house 
in dispute ba handed over by the legal 
representatives of Mohammad Din to the 
Receiver to be administered as part of the 
estate of Musammat Rahmat Sultan. The 
app2al is otherwise dismissad. As both 
parties have succeeded partially,in this Court 
I leave them to bear their own costs. 
N. Order accordingly. 


RANGOON HIGH COURT 
Special Second Civil Appeal No. 139 
of 1935 
March 25, 1936 
Donkey, J, 

PAPA AMMAL--APPELLANT 
versus 
PANCHAVARNAM AMMAL AND OTHERg— 
RESPONDENTS 

Practice~—Second Appeal—New point of law raised 
for first time in second appeal —Decision on tt not 
possible without remanding case—High Court will 
not entertain it—Potnt setting up new right different 
from that asserted during trial~If can be raised 
for first time. 

The High Court will not entertain a point of lew 
raised for the first time in second appeal if the point 
cannot be decided without remanding that case for 
further evidence. Jarip Sardar v. Jozendra Nath (8), 
Purshottam Bhaichand v. Kasturbhat Lalbhai (4), 
and Connecticut Fire Insurance Co. v. Kavanagh (5), 
relied on. 

A point of law cannot be taken for the first time in 
second appeal if it sets up a new ight differing in 
kind from that asserted throughout the trial 
Rachawa v. Shivayogaps (7), referred to. 

S. 5. O. A. against the decree of the As- 
sistant District Court, Insein, in Civil Appeal 
No. 32 of 1934. 

Mr. Jagannaigan for Mr. F. S. Doctor, for 
the Appellant. 

Mr. S. Datta for Mr. P. B. Sen, for the 
Respondents. 


Judgment—The suit brought’ by the 
plaintif-appellant in the Township Court 
of Insein wasa suit for recovery of pos- 
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session of a house and site. The facts 
which were found by the Township Court 
have not “been disputed in this appeal. 
The property originally belonged to one 
Kamochi Ammal. She died without leav- 
ing any male issue, and consequently the 
property was inherited on her death by 
her only daughter, named Pakiri Ammal. 
Pakiri Ammal had three sons, Krishna- 
sami, Muthusami and Narayansami, and 
one daughter, Kamachi Ammal, who is 
the second defendant-respondent. 
According to the ordinary Hindu Law 
of inheritance, on the death of Pakiri 
Ammal this house and site were inherited 
by her three sons to the exclusion of her 
daughter. Narayansami purchased the 
shares of Krishnasami and Muthusami in 
this property by paying them Rs. 160 
each in cash and so became the sole owner 
of the property. He and his wife Para 
Ammal, who is tle plaintiff-appellant, 
lived in this site until his death in 1928. 
Meanwhile, the respondent Kamachi Am- 
mal, had been living with her husband 
Subrayala Naidu, who is the third defen- 
dant-respondent in India. Prior to Nara- 
yansami’s death they came over from 
India and lived with Navayansami and 
the appellant inthis house. During Nara- 
yansanti’s lifetime he exercised all the 
rights of ownership over this property. 
He paid the Municipal taxes and he twice 
mortgaged the house and site. He also 
left.it to tenants and received and en- 
joyed the rents. He died in 1928 without 
issue, and consequently the appellant suc- 
ceeded to his rights in the property as 
her widow's estate. After his death res. 
pondents Nos. 2 and 3 ousted the appellant 
from possession and then set up a claim 
to this house and site in themselves. They 
twice mortgaged it to defendant-respon- 
‘dent No.4 and ultimately sold it to defen- 
odant-respondent No. 1. All these facts 
were set out in the plaint of the appellant 
and respondent No. 1, in her written 
statement, denied these facts and set up 
that she had purchased the property for 
good consideration from respondents Nes. 2 
and 3. Respondent No. 4 merely set up 
that he was not a necessary party to the 
suit ashe was not the purchaser of the 
property; he isthe husband cf respondent 
No. 1. Respondents Nos. 2 and 3 did not 
file written statements at all but they gave 
evidence in the suit. In her evidence res- 
pondent Na. 2, Kamachi Ammal took ad- 
vantage of the accidental similarity _ of 
her name with that of her grandmother, 
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and sebup a story that this house and 
site were purchased for her benefit by a 
person named Narayausami Maisiry when 
she wasa child of two or three years of 
age, and she had throughout been the be- 
neficial owner of this property. In support 
of her case she produced an unregistered 
document whereby two Burmans purported 
to sell this property to Kamachi Ammal 
in 1897, and the learned Additional Town- 
ship Judge has rightly held that this is 
the document whereby the original 
Kamachi Ammal purchased the property. 
Hein fact held that respondent No. 2's 
story was utterly false and ‘hat, there- 
fore, she and her husband had no title to 
this properly which they could convey to 
respondent No. 1. This decision was 
reversed on first appeal to the Assistant 
District Court of Insein. The learned 
Assistant District Judge did not question 
the correctness of the learned Additional 
Township Judge’s findings of fact. He 
based his decision on the conclusion that 
the transaction whereby Narayansami the 
husband of the appellant, purchased the 
shares of his two brothers, was a sale of 
immovable property which required a 
registered deed. It is now admitted that 
this conclusion is wang in law and that 
the arrangement was a family arrange- 
ment between the three brothers, who 
were the heirs of their mother, and could 
legally be made orally. The learned 
Assistant District Judge rightly held that 
as the appellant was out of possession, the 
burden was upon her to prove her title, 
and he further held that the mere fact that 
Narayansami had twice mortgaged the 
house, and received the rents and profits 
thereof and paid the ‘taxes thereon for a 
number of years was insufficient to estab- 
lish his title. 

In argument before meno attempt has 
been made to support the decision of the 
learned Assistant District Judge on the 
grounds advanced by him, but in this 
appeal an entirely fresh point of law has 
been raised on behalf of the respondents. 
It is now contended thatthis property was 
the stridhana of the original Kamachi 
Ammal, that on her death her daughter 
Pakiri Ammal only ecauired a limited in- 
terest therein, and that on Pakiri Ammal’s 
death the property descended, not to the 
heirs of Pakiri Ammal, but tothe next 
heir of the stridhana of Kamachi Ammal, 


who is respondent No. 2, Kamachi Ammal., ` 


This isa new point raised for the first 
time on second appeal, and the question 
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is whether thé respondents should be 
permitted to raise it now. The contention 
on behalf of the respondents is that this 
is a pure point of law which can be raised 
for the first time in second appeal and 
the cases of Jan Aliv. Khondkar Abdoor 
Rahman (1), and Maung San Yav. Maung 
San Pe (2) are cited in support of this con- 
tention. But in Jan Ali v. Khondkar 
Abdoor Rahman (1), it was held that a 
ground should not beallowed to be taken 
in special appeal for the first time where 
it would have to be dealt with in connec- 
tion with the evidence in the cause; and 
on behalf of the appellant it had been 
urged that the point now raised on behalf 
of the respondents cannot be decided 
without “the record of further evidence. It 
has been held in numerous cases that the 
High Court will not entertain a point of 
law raised for the first tirne in second ap- 
peal ifthe point cannot be decided with- 
out remanding the case for further evi- 
dence : see Jarip Sardar v. ‘Jogendra Nath 
(3) and Purshottam Bhaichand v. Kastur- 
bhai Lalbhai (4). In Connecticut Fire 
Insurance Co. v. Kavanagh (5), at p. 480*, 
Lord Watson said: 


“When a question of law is raised for the first 
time in a Court of last resort, upon the construction 
of a document or upon facts either admitted or 
proved beyond controversy, it is not only competent 


‘put expedient inthe interests of justice to enter- 


tain the plea, The expediency of adopting that 
course may be doubted, when the plea cannot be 
disposed of without deciding nice questions of fact’ 
in considering which the Court of ultimate review 
is placed ina much less advantageous position 
than the Courts below. But their Lordships have 
no hesitation in holding that the course ought not 
in any case to be followed unless the Court is 
gatistied that the evidence upon which they are 
asked to decide establishes beyond doubt that the 
facts, if fully investigated, would have supported 
the new plea.” 

The passage was quoted with approval 
by- their Lordships of the Privy Council 
in M. E. Moolla & Sons, Lid. v. Burjorjee 
(6). It is clearthat the point which has 
now been raised on behalf of the respon- 
dents cannot be decided without a decision 
on the fact as to whether or not this 

(1) 14 W R 420; 6 B L R154. 

(2) 4 R 509; 99 Ind. Cas, 998; AIR 1927 Rang. 83. 

(3) 24 C W G 53; 54 Ind. Cas. 719; A IR 1920 Cal. 
499; 31O L J 78. 

(4) 32 Bom L R 1091; 127 Ind. Cas. 906; Ind. Rul 
(1930) Bom 634. 
sa A 04713; 61 LI PC 50; 67 L T 509; 57 


(6) 10 R 242; 136 Ind. Cas. 737; AIR 1932 P O 118; 
591 A 161; Ind, Rul, (1932) P O 151; 36 C W N677; 53 
C L J 362: (1432) H'W N 680; 3t Bom L R 1021; 


1932) A L J 706; 36 L We 75; 63 M L J 134 (PO). 


(7) 18 B 679. 
o¥ Page of (1892) AC —[Ed.] 
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property was originally the stridhana of thé 
grandmother Kamachi Ammal, and the 
lower Couris have not even considered 
this fact, and it could not be satisfactori- 
ly decided without the record of further 
evidence.’ Moreover, a point of Jaw cannot 
be taken for the first timein second av- 
peal if it setsup a new right differing in 
kind from that asserted throughout: the 
trial: See Rachawa v. Shivayogapa (7)... 
The case of the respondents, as set up in 
the Courts below, was based upon an al- 
leged purchase of this property for the 
benefit of respondent No. 2. They are now 
setting up a case entirely inconsistent with 
their original case, namely that respon- 
dent No. 2 acquired this property by right 
of inheritance from her grandmother. For 
all these reasons this new point of law can- 
not be taken for the first time in this 
second appeal. The respondents have not 
attempted to support the decision of the 
Assistant District Court on first appeal 
on any other ground, and on the case as 
presented in the Courts below the decision 
of the Township Court was undoubtedly 
correct. This appeal -is, therefore, allowed, 
the judgment and decree . of the Assistant 
District Court on first appeal are set aside 
and the judgment and decree of the 
Township Court of Insein are restored, with 
costs throughout. Advocate’s fee in this ap- 
peal three gold mohurs. ; ; 


D. Appeal allowed, 


|. LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 484 
of 1935 
January 30, 1936 
AppIsoN AND ABDUL RASHID, JJ. 
PRAPHULL DEV—PLatntire— 
PETITIONER 
VETSUS 
SHAM LAL AND OTHERS —DEFEN DANTS-— 
Ovrosits PARTIES 

Appeal—Leave to appeal in forma pauperis— 
Whole suit dismissed—Appeal against an order not 
disposing of case—Petition for leave cannot be 
granted—Civil Procedure Code (Act V of 1908), 
0. XLIV,?.1. 

Where the hole suit has been dismissed, the 
plaintiff can “file a petition to appeal in forma 
pauperis only against the decree as a wholeand 
mt against any order which does not dispose of 
the case. Ram Sarup v.Mokan Lal (1), relied on, 

GC. Misc. P. for leave to appeal in forma 
pauperis against an order of the Sub-Judge, 
First Olass, Lahore, dated May 8, 1935. 

Mr. &. L. Puri, for the Petitioner, - > 


_. persons in forma pauperis. 


1938 
Messis. J. Ñ. Aggarwal and Asa Ram, 


„for the Opposite Parties. 


My. Ram Lal, for the Crown. 

Addison, J-—This is a petition by 
Praphull Dev for leave to appeal in forma 
pauperis against an order of a Subordinate 
Judge, First Class, dated May 8, 1935. 
The plaintiff instituted a suit against ten 
By the order 
appealed against dated May 8, 1935, the 
Subordinate Judge found certain issues 
against the plaintiff to the effect that 
Hindu Law, applied to the disposal of the 
estate of the deceased which was in dispute, 
that the will made by the de¢eased ‘which 
disposed of his entire self-acquired property 
was valid in law and enforceable and that 
the plaintiff had thus failed to establish 
the main grounds on which he based his 
attack on the will in question. Having 
come to this finding the Subordinate Judge, 
First Class, directed the plaintiff to produce 
his evidence on the remaining issués on 
May 16,1935. The plaintiff appeared on 
May 16, and his Counsel stated that he had 
no evidence to produce in support of the 
other issues. The plaintiff's Counsel further 
stated that he was unable to support issue 
No. 3 which was framed as follows: 
“Whether the suit as framed is maintain- 
able ?” The Subordinate Judge, therefore, 
proceeded to hold that the suit was not 
maintainuble in the form in which it was 
framed and as the plaintiff did not want to 
amend his plaint, he dismigsed the suit on 
May 18, 1935. 

This application for leave to appeal 
in forma pauperis against the order of 
May 8, 1935, only and not against the 
decree dismissing the suit, dated May 18, 
1935, was put into this Court on June 4, 
1935, and the petitioner’s attention was 
drawn to the factthat he apparently was 
not appealing against the decree dis- 
missing the suit. He replied to the effect 
that though he, in compliance with the office 
objection, put ina copy of the final order 
dated May 18, 1935, and a copy of tke 
decree-sheet of that date, he was still limit- 
ing his appeal to the order of May 8. In 
these circumstances it seems to us that his 
petition for leave to appeal in forma 
pauperis against the order ob the Subordi- 
nate Judge, First Claes, dated May 8, 1935, 
must be dismissed on the short ground that 
he is not entitled to prefer an appeal against 
that order (see the wording of O. XLIV, 
y. 1, Civil Procedure Code). His whole suit 
had been dismissed before he put his 
appeal into this, Court and he should have 
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appealed against the dectee asa whole. 


The order of May 8, 1935, did. not dispose 
of the case, so that at that stage there was 
no case decided: See Ram Sarup v. Mohan 
Lal (1). Theorder passed then cannot be 
treated asa decree. Besides, by the time 
he preferred his appeal, the final decree had 
been passed, against which, however, he has 
refused to put in an appeal. In these 
circumstances, we have no other course open 
tous except to dismiss this application for 
leave to appeal in forma pauperis against 
the order, dated May 8 1935. We make no 
order as to costs. 


N. Application dismissed. ` 
(1) l4Lah. 715; A I R 1933 Lah. 692; 143 Ind. 
Cas. 309; 84 PL R 651; Ind Rul. 1933 Leh. 337, 





_ CALCUTTA HIGH COURT 
Appeal from Appeilate Decree No. 839 
< of 1932 
December 10, 1934 
, R. C. MITTER, J. 
Mir GOLAM KIBRIA—DEFENDANT— 
APPELLANT 
versus 
Raja PROMATHA BHUSAN DEB, 

Rai Bahadur-—PLAINTIFE—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXIIT, 
r.1(a), s. 107 (2)—Court of first instance, when can 
permit withdrawal of suit—Powers of Appellate 
Court to permit withdrawal—Appellate Court allow- 
ing withdrawal—Proper procedure is to set aside 
decree of trial Court—Res judicata—Appeal by 
defendant—Plaintiff’s. application to withdraw with 
permission to bring fresh suit—Appeal and appli- 
cation allowed—Plaintiff’s subsequent suit on same 
grounds—Held, not barred by reg judicata, 

The Court of first instance has the jurisdiction 
to permit withdrawal of.a suit only while the suit 
is pending before it, that is at any time before it 
passes a decree, The language of O. XXIII, r. l, 
sub-r. (2) (a) of the Code of Civil Procedure clearly 
implies this. The power of an Appellate Court to 
allow withdrawal of a suit, either with or without 
leave to institute a new suit on the same cause of 
action proceeds from.s, 107 (2) of the Code. It has 
the seme powers as of the trial Court and no more, 
Fateh Singh v. Jagannath Bukhsh Singh (1), Sukhlal 
v. Bhiki (2) and Sheikh Hassan v. Gutam (3), follow- 
ed, 

The proper procedure to follow before withdrawal 
of suit for the Appellate Court would be tc set 
aside the decree of the trial Court and then grant 
permission to withdraw. Balide Kammoy v, Pragada 
Lappayya (4) and Ganga Ram v. Datta Ram (5), 
followed. ’ 

-The defendant filed an appeal which was heard 
and the plaintiif-respondent applied for permission 
to withdraw the suit, with a right to bring a 
fresh one regarding the same subject-matter and 
the Court passed the order allowing the application 
and allowed the appeal also. Subsequently the 
plaintiff filed a suit on the same grounds as previ- 
ously and the defendant raised the plea of res judis 
cata; 
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Held, that though the order of the Court regard- 


ing withdrawal was irregular, it was not without ` 


jurisdiction. Consequently, res judicata could not be 
pleaded on the ground of the decision of the appeal, 

A. against the decree of the Subordinate 
Judge, Additional Court of Jessore, Khulna 
at Jessore, dated December 1, 1931, affirm- 
ing that of the Munsif, First 
Court, Jhenidah, dated March 27, 1930. 

Mr. Atul Chandrn Gupta, and Syed 
Farhat Ali, for the Appellant. 

Mr. Prafulla Kamal Das, for the Res- 
pondent. 


Judgment.—This appeal is in a ‘suit 
instituted by the plaintiff-respondent against 
the defendant-appellant for recovery of 
arrears of rent. The plaintiff's case is that 
the defendants hold a jama of Rs. 32 
under him in Mouza Anupampore. The 
defendant contended that the plaintiff was 
not entitled to sue: for arrears of rent as 
he had dispossessed him from a porticen 
of the demised lands. Both the Courts 
below have found on the evidenee the plea 
of dispossession not made out and decreed 
the suit. In both the Courts the defend- 
ant raised a plea of res judicata which 
also has been negatived. The appellant 
urges before me only one point, namely 
that the decision of the lower Courts on 
the point of res judicata is erroneous. The 
facts bearing upon this point are these: — 
In 1926 the respondent instituted a suit 
for recovery of arrears of rent against the 
appellant (Rent Suit No. 2660 of 1926). 
The appellant pleaded for suspension of 
rent, basing his plea on the same act of 
dispossession which he puts forward in 
this case. The learned Munsif in that 
suit overruled the defence holding that 
‘the defendant had not been dispossessed: 
from any portion of the demised lands. 
Against the decree passed by the learned 
Munsif the defendant preferred an appeal 
(Rent Appeal No. 166 of 1927). It appears 
that at the appellate stage the plaintiff 
-prayed for withdrawal of the suit with 
leave to sue afresh on the same cause of 
action. The learned Subordinate Judge 
who heard the appeal delivered his judg- 
ment on August 9, 1928. The material 
portions of his judgment are in these 


terms:— 

“Upon the plaint as framed and in view of the 
evidence adduced in the case the defendant is 
clearly entitled to have rent suspended and the 
learned trial Judge appsars to have misconceived 
the facts of the case and the law applicable 
‘thereto, if the defendantg tenancy is co-extensive 
with the plaintiff's eight annas share in Mouza 
“Anupampore, there hag clearly been an ouster by 
the plaintiff in respect of the lands of the jama 
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of Rs.5 and odd for which the plaintiff has sued 
and recovered a decree for reat against a third 
party. The appeal is, in these ciréumstances, 
allowed with costs of both Courts and the decree 
passed by the trial Court set aside, As the plaint- 
iff has applied to withdraw the suit on the ground 
of formal defect in its frame, I allow the prayer, 
Plaintiff will be at liberty to sue afresh on the same 
cause of action if not otherwise barred.” 


The decree that was drawn up end 

signed isin these terms :— 
- “It is ordered that this appeal is allowed with 
costs of both Courts and the decree passed by the 
trial Court is set aside. Plaintiff is allowed to 
withdraw the suit on the ground of formal defect. 
Plaintiff will be at liberty to sue afresh on the 
same cause of action if not othewise barred.” 

It is clear from the said quotations that 
the Subordinate Judge did sət aside the 
decree passed by the learned Munsif bus 
he did not expressly dismiss-the plaintiff's 
suit. The Courts below have held that the 
finding in the said judgment about dis- 
possession has been wiped out as the suit 
was allowed to be withdrawn end hence 
there was no substance in the defendant's 
plea of res judicata. 

Mr. Gupta on behalf of the appellant 
does not contend before me that an 
Appellate Court has no power in any case 
to allow the plaintiff to withdraw his suit, 
but he contends that the Appellate Court, 
in this case, having R the appeal, 
had no jurisdiction to permit the plaintiff 
to withdraw the suit. He says that as 
soon as the appeal was decreed the Appel- 
late Court became functus aficio and 
any order passed thereafter, e. g., the 
order allowing the plaintiff to withdraw 
the suit is without jurisdiction. He says 
that in theses circumstances the findings 
about dispossession would be res judicata. 
For his contention he relies strongly on 
the case of Fateh Singh v. Jagan Nath 
Bukhsh Singh (1). There the Subordinate 
Judge dismissed the suit, but in tha judg- -- 
ment added the following observations: 

“the death of the lady has given the plaintiffs a 
fresh cause of action fur possession, I leave them 
to the liberty of filing afresh suit for possession”. 

A suit for possession thereafter was filed. 
It was contended by the defendants that 
the plaintiffs could have included in their 
former suit, which had been dismissed, a 
claim for possession on the self-same ground 
and they not having done so, their suit was 
barred by thé rule of constructive res judic- 
ata. To meet this plea it was urged by the 
plaintiffs that the Subordinate Judge had 
granted them permission to withdraw the 


(1) 521 A 100; 91 Ind. Cas. 280; A I R1925 P C 55; 
48M LJ64;2 OWN 23; BOLJI; LR6AP O 
50; 27 O C 334; 27 Bom LR 725, 29 O W N 749; 47 A 
158; 23 ALJ 739; 22 L W 58(P, O), 
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Lord Phillimore in over- 
ruling the contention cf the plaintiffs made 
the following observations: 

“There was no, application for leave to withdraw, 


nor was it withdrawn; it was dismissed, And 


the power of the leamed Judge ceased upon this 
dismissal,” 


A Full Bench of the Allahabad High 
Court had taken the same view Sukhlal 
v. Bhiki (2), In both these cases, however, 
the suit had been dismissed in the first 
Court which reserved in ils judgment the 
liberty to the plaintiff to institute a new 
suit. In my judgment the above decisions 
only affirm the view that the Court of 
first instance has the jurisdiction to permit 
withdrawal of asuit only while the suit is 
pending before it, that is at any time 
before it passes a decree. The language 
of O. XXII, r. 1, sub-r. (2) (a) of the Code 
of Civil Procedure clearly implies this. 

Now the power of an Appellate Court 
to allow withdrawal of a suit, either with 
or without leave to institute a new suit 
on the same cause ofaction, proceeds from 
s. 107 (2) of the Code. It has the same 
powers as of the trial Court and no more. 
If the trial Court has no power to permit 


withdrawal of a suit after a decree passed 


by it, the Appellate Court would seem to 
have no power to permit the withdrawal 
in the face of a subsisting decree. It 
has been held that if an Appellate Court 
passes an order simpliciter allowing the 
plaintiff to withdraw the suit, it will be 
taken to have first vacated the decree of 
the trial Court: (See Sheikh Hassan vY. 
Gulam (3). The proper procedure, in such 
a case would be for the Appellate Court 
to set aside the decree of the trial Court 
and then grant the permission to withdraw. 
This is the view of the Madras and the 


Allahabad High Couris which I have no 
“hesitation on following: Balide Kammay Y. 


Pragada Pappayya (4), Ganga Ram 
v. DattaRam (5). The view expressed in the 
last mentioned cese; that the order of the 


Appellate Court allowing withdrawal of the 


suit amounts to a decree has no doubt 
been dissented from, but Tam not aware 
that the reasons given by Tyrre'l, J. on the 
point ‘which I have to consider in this 
-appeal have been disapproved in any case. 
What the learned Subordinate Judge did 
in disposing of Rent Appeal No. 165 of 

(2) ILA 187. 

(3) 45 B 206 at pp. 210, 211; 59 Ind, Cas, 210; 22 
Bom. L R 1183. 

(4) 40 M 259; 37 Ind. Cas. 414; 21M LT 82; (1917) 
M W N27 and 216; 5 L W 558, 32 M LJ 477, 

(5) 8 A 82; A W N 1886, 6. 
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earlier suit with leave to institute a suit 
- for -possession. 


1927, was exactly what was pointed by 
‘Tyrrell, J. in Ganga Ram's case (5). The 
decision of Lord Phillimore in Fateh Singh's 
case (1), in my judgment, 18 distinguishable 
and does nob militate against the view 
I am taking. The order of the Sub- 
ordinate Judge allowing withdrawal of 
the plaintiff's suit may have been made 
irregularly but in my judgment the Sub- 
ordinate Judge had the jurisdiction to 
make it. The appeal is accordingly dis- 
missed with costs. 

Leave toappeal under the Letters Patent 
asked for is granted. | 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1388 of 1933 
October 14, 1935 
Jat Lat, J. 
MANGAL AND OTHERS — DEFENDANTS 
—APPELLANTS 
Sie, versus 
Hakim BEHARI LAL—PLAIntire 
-—RESPONDENT 
Custom (Punjab) EEAS T E WA 
if 051 0 e 
an ga Aa i kanaali Tahsil Rupar, District 
Ambala.” P A 
No custom exists in village Chanauli in the 
Tahsil of Rupar, District Ambala, whereby the non- 
proprietors are precluded from disposing of the 
sites of their houses. KAJE 
S.C. A. from the decree of the District 
Judge, Ambala, dated March 7, 1933. ` 
Mr. Dwaraka Nath Aggarwal, for the 
Appellants. 
Mr. Tek Chand, for the Respondent. 
Judgment.—The dispute in this case 
is about the site of a house in village 
Ghanauli in the Tahsil of Rupar, District 
Ambala. The site is situated in the abadi 
of the village and a house stood on it pre- 
viously. It was owned by one, Banna, a 
Brahmin of the village, who admittedly was 
anon-proprietor, the appellants being the 
proprietors of the village. The respondent 
claims title to the site by virtue of two 
deeds of sale from Musammat Malan and 
Musammat Dwarki. Both these ladies are 
widows of collaterals of Banna. It appears 
that at the time ofthe two sales some male 
collaterals of Banna also were alive who 
would have been entitled to inherit half the 
land sold with Musammat Malan and 
Musammat Dwarki, respectively. Arjanand 
would have inherited the land jointly with 
Musammat Malan. He, however, has died 
sonless. Ibis atthe same time significant 
that none of these men have at any time 
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objected to the sale of the site by Musam- 
. mat Malan and Musammat Dwarki. The 
learned District Judge on the above facts 
has found that whereas Musammat Malan 
and Musammat Dwarki were admittedly 
some of the collaterals of Banna they passed 
a good title totheir respective vendees in 
the site, as presumably, in his opinion, the 
only persons who could object to sales by 
them were the remaining collaterals. The 
suit out of which this appeal has arisen was 
instituted by the vendee of the site against 
the proprietors, the appellants. The suit 
was for possession. It was defended on 
various grounds. The title of the plaintiff 
was denied; it was asserted that by custom 
the non-proprietors in this village were not 
entitled to sell the sites of their houses and 
thet ihe defendants had been in adverse 
possession of the site for more than 12 
years. All these questions have been decid- 
ed against the defendants by the District 
Judge andon this appeal it is contended 
that they have all been wrongly decided. 
On the question of custom, the: appellants 
have secured a certificate from the learned 
ee Judge under s. 41, Punjab Courts 

ct. 

I have heard Counsel at length and am of 
opinion that there isno ground for interfer- 
ing with the decree of the learned District 
Judge. Hehas held that the title of the 
plaintiff in the land in dispute has been 
` proved by virtue of the sales by Musammat 
‘Malan and Musammat Dwarki. The defen- 
dants as proprietors could only succeed by 
proving that by custom the sales were 
invalid and, therefore, the land reverted 
tothem. This they have failed to prove 
‘according to the conclusion of the District 
Judge, whichI shall examine presently. 
The District Judge also has held that tHe 
defendants have failed to prove their 
adverse possession of the land. This isa 
finding of fact which cannot be attacked in 
second appeal. This disposes of the 
question of limitation as well. The real 
question that requires determination is 
whether the conclusion of the District 
Judge that no custom exists in this village 
whereby the non-proprietors'tare precluded 
from disposing of the sites of their honses 
is erroneous. The present wajib-ul-arz of 
the village admittedly contains no entry in 
favour of the defendant-appellants. The 
previous wajib-ul-arze did. It may be 
mentioned that the absence of the entry in 
the present wajib-ul-arz is probably due to 
the fact that inthe current settlement no 
entries are made relating to the site of 
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the village. The District Judge has stated | 
that there have been twenty alienations of , 
sites by non-proprietors in this village, 
including three Court sales, and there has 
been absolutely no contest by the village 
proprietors. The appellants’ Counsel has 
criticised all these instances in this Court 
but has admitted that there are certainly 
eleven instances of undisputed alienations. 
With regard to the remainder alienations 
his criticism was that some of them were 
in favour of nesr relations by non-pro- 
prietors. 

With regard to the others he contended 
that the consideration was too small to 
draw the attention of the proprietors. If 
the respondent's case had stood on the 
alienations of the latter description alone, 
there would have been good ground for the 
appellants to contend that the custom pro- 
pounded by the respondent has not been 
established. But as the learned District 
Judge says there are more than twenty 
alienations and not a single instance to the 
contrary has been quoted by the appellants. 
I am unable, under the circumstances, to 
hold that the District Judge has reached an 
erroneous conclusion. Ghanauli is described 
asafairly big village with a good number 
of shops® It is inhabited by different 
classes of persons so that the original tribal 
bond has been broken by the alienations 
that have taken place. I, dismiss this 
appeal with costs. 

N. Appeal dismissed. 


maa 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 1089 
of i932 
January 17, 1935 
Goya AND BARTLEY, JJ. 
JOGESH CHANDRA KHASNAVISH | 
AND OTHERS—PLAINTIFF8-—APPELLANTS `` 


VETSUS 
SURESH CHANDRA NAMADAS 
AND OTHERS—RESPONDENTS 

Limitation Act (IX of 1908), Seh, I, Art. 41— 
Proceedings under s. 145, Criminal Procedure Code 
(Act V of 1898), in respect of portion of land by co- 
sharer —Possession given to him—Suit by other to 
joint possession beyond period of limitation 
prescribed by Art. 47—Suit barred and joint 
possession cannot be given—Title, if extinguished— 
Whether can sug for partition of joint property. 

The provisions of Art, 47, Limitation Act, are 
applicable to a suitfor possession of an undivided 
share of the property in respect of the whole of 
which there wasa final orders. 145 of the Code of 
Criminal Procedure. It is not contemplated by 
the provision contained in Art, 47 that the title of 
the co-sharer of any joint property must be held to 
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. be extinguished, and that there could not be any 
claim for joint possession or for partition, in view of 
an order passed by a Criminal Oourt not having been 
challenged by a suit by the co-sharer. The co- 
sharer’s right to get exclusive possession is barred 
on the expiry of the period prescribed by Art. 47 of 
the first schedule of the Limitation Act; but 
his title cannot beheld to have been extinguished 
so ag to disentitle him to get a decree for partition 
ofjoint property. Atab Sundari v. Talib Hussain 
Mia (1), relied on. 

A. against the decree of the District Judge 
of Mymensingh, dated December 4, 1931, 
modifying that of the Munsif, 2nd Court, 
Kishoregunj, dated March 31,1930. | 
Messrs. Jitendra K. Sen Gupta and Phani 
Bhusan Chakraburty, for the Appellants. 

Mr. Birendra K. De, for the Respond- 
ents. 

Judgment.—This isan appeal by the 
plaintifs in a suit for recovery of khas 
possession of lands described in the third 
schedule to the plaint, in the alternative for 
possession of an undivided two-thirds share 
of the lands mentioned in the first schedule, 
on declaration of their title to the same. 
The Court vf first instance passed a decree in 
favour of the plaintiffs, declaring the title of 
an undivided two-thirds share of the lands 
mentioned in the first schedule, and des- 
cribing that the plaintiffs were to have joint 
khas possession of the same to the extent 
of the said share. On appeal by the de- 
fendants, the decision and decree passed 
by the trial Court in favour of the plaintiffs 
were reversed, and it was held that the 
plaintiffs claim in respect of 3°51 acres 
of the lands in Sch. I of the plaint should 
be dismissed ; in respect of the rest of the 
lands in that schedule, while the plaintiffs’ 
title to two-thirds share should be declared, 
their claim for joint possession must be 
dismissed. The plaintiffs have appaaled to 
this Court, and the decision of the Court 
of Appeal below was assailed on the points 
which we proceed to consider in the order 

“in which they were urged before us. 

It was inthe first place argued on be- 
half of the plaintiffs-appellants that the 
question of limitation has been erroneously 
decided by the Court of Appeal below, and 
the decision dismissing the plaintiff's claim 
in regard to 3°51 acres of land was un- 
justifiable. There was a proceeding in res- 
pect of this area of land under s. 145 of the 
Code of Criminal Procedure, gs between co- 
sharers of the property, the plaintiff and 
the defendants, and there was an order 
passed by the Criminal Court in favour of 
the defendants. The result of the order 
was thatthe defendants as co-sharers were 
held to be the parties whose possession was 
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to be maintained by the Criminal Court. 
The suit in which the appeal has arisen 
may upon the findings arrived at by the 
Court of Appeal below, be taken to have 
been instituted in the proper Court on pay- 
ment of proper court-fees after the expiry of 
the period of three years as mentioned in 
Art. 47 of the first schedule of the Indian 
Limitation Act; but there can be no doubt 
that the provisions of Art. 47 are applicable 
to a suit for possession of an undivided 
share of the property in respect of the 


whole of which there was a final order under 


s. 145 of the Code of Criminal Procedure. 
It is not contemplated by the pro- 
vision contained in Art. 47 that the title 
of the co-sharer of any joint property must 
be held to be extinguished, and that there 
could not be any ciaim for joint possession 
or for partition,ia view of an order passed 
bya Criminal Court not haviug been chal- 
lenged bya suit by the co-sharer. Tne co- 
sharer’s right to get exclusive possession 
was barred in view ofthe expiry of the 
period prescribed by Art. AT of the first 
schedule of the Indian Limitation Act ; 
but his title could not be held to have been 
extinguished so as to disentitle him to get 
a decree for partition of joint property; 
see in this connection the decision of this 
Court in Atab Sundari v. Talib Hussain 
Mia (1), and the cases referred in that 
decision. In the above view of the case 
before us, the decision of the Court of 
Appeal below dismissing the plaintiffs 
claim in regardto 3°51 acres of land com- 
prised in the first schedule to the plaint-on 
the ground that their title to the same had 
been extinguished by the cperation of the 
rule of limitation cannot be upneldi 

Tt was next urged in support of the ap- 
peal that tne lower Appellate Court was 
wrong in dismissing the plaintiffs claim 
for joint possession. The decision cum- 
plained of rests on the basis that the facts 
and the circuinstauces of the case before 
the Court did not imply that there was no 
ouster by the co-sharer defendants in the 
suit, as contemplated by law, as could en- 
title the plaintiffs to a decree for joint 
possession as claimed by them. ‘Ine view 
taken by the trial Court on this part of tue 
case, that there having been no partition 
of the lands, and the plaintifs were en- 


tutled to maintain the present suit for re- 
covery of joint Possession on declaration 
of title; furtner that the, plaintifis did not 
claim exclusive possess100, and the suit for 

Q) 51 OL J 461; 128 Ind, Cas. 106; AIR 1930 Cal. 
612, 
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joint possession was, 
able, without a prayer for partition, was 
not considered by the lower Appellate Court. 
The undisputed position indicated by the 
proceedings under s. 145 of the Code of 
Criminal Procedure on which the defendants 
took their stand, and pleaded limitation 
against the plaintiffs, also lends support 
to the case that there was such ouster on 
the part of the co-sharer defendants which 
entitled the plaintiffs to pray for joint pos- 
session, without praying for partition. The 
dismissal of the plaintiffs’ claim for joint 
possession in regard to the lands in the 
first schedule, with the exception of 3°51 
acres ofland as mentioned in the judg- 
ment of the Court of Appeal below, cannot, 
in our judgment, be suppcrted. 

_The result of the conclusion we have ar- 
tived at asset forth above, isthat the appeal 
is allowed. The plaintiffs’ title in respect 
of 3°51 acres of land in Sch. I of the pleint 
must be declared : their claim to joint khas 
possession of the same cannot, however, be 
allowed. The decision of the lower Appel- 
late Court declaring the title of the plaint- 
iffs in respect of the rest of the lands in 
that schedule is affirmed ; and the plaintiffs 
will have joint khas possession of the same 
to the extent of their share. A self-con- 
tained decree will be drawn up in this 
Court incorporating our decision. 

The appellants in this Court are entitled 
to their costs in the litigation, including their 
costs in this appeal. 

De Order accordingly. 
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LAHORE HIGH COURT d 
Letters Patent Appeal No. 64 of 1935 
October 10, 1935 
ADDISON AND ABDUL Rasurp, JJ. 
BELI RAM AND OTHBRS—PLAINTIFH3— 
APPELLANTS 
versus 
MUNICIPAL COMMITTEE, PINDIGHEB 
AND OTHERS—DEFENDANTS—RESPONDENTS. 
Punjab Municipal Act (IIT of 1911), ss. 18, 56 (g) 
169 (g)—Powers of disposal of Municipality—Agree- 
ment restricting rights of Committee, held null and 
void and ane vires of Committee's powers 
Municipalities can exercise no powers b 
conferred on them by the Act by whieh tee oe 
constituted, or such as are necessary to the exercisa 
oftheir corporate powers, the performance of their 
corporate duties, and the accomplishment of the 
purposes of their association, A Municipality cannot 
bind itself by any contract beyond the scope of its 
powers which are prescribed by statute or charter 
There is no provisionin the Act other than ‘in 


ss. 18, 56 (g), 169 (g) of the Act giving the Committee 


therefore, maintain-. 


_ Respondents Nos. 


163810 
other powers of disposal in respeet of a public streets 
or allowing it to contract with respect to its rights in 
public streets. ° 

Where by an agrement the Committee acknow- 
ledged tha maliks to be the owners of the land 
adjacent, to the public streets and that they - 
would have rights to recover customary dues called 
‘haq buha’ (door tax) and it was further stipulated 
that if the Municipal Committee leased a portion of 
a public street or in any other way transferred it 
for consideration, the maliks would be entitled to a 
half share of the procseds and that the Committee 
would have no power to transfer any part of the 
public streets or thoroughfares without consideration 
unless the maliks agread, etc: - 

Held, that the agreement in question was null 
and void and ultra vires of the powers of the 
Committee. i 


L. P. A. against the judgmentof Mr. 
J ae Agha Haider, Lahore, dated March 4, 
1935. 

Mr. Manohar Lal, for the Appellants. 

Mr. Malik Muhammad Amin, for 
2 and 7. 

Addison, J—tThree plaintiffs, who are 
residents of Pindigheb in Attock Dis- 
trict, brought a suit against the Munici- 
pal Committee of Pindigheb es defendant 
No. 1, and defendants Nos. 2 to 7, who 
are maliks of the town. Defendant No. 2 
was also, atthe time when the agreement 
in dispute was entered into between ihe 
Municipal Committee and the maliks, the 
Secretary of the Municipality. The agree- 
ment in dispute is dated July 18, 1929. 
By this -agreement the Committee ack- 
nowledged the maliks to be the owners cf 
the land adjacent io the public streets 
and that they would have rights to re- 
cover customary dues called ‘haq buha’ 
(door tax). It was further stipulated that 
if the Municipal Committee leased a por- 
tion of a public streel or in any other way 
transferred it for consideration, the maliks 
would be entitled to a half share of the 
proceeds. It was also provided ihat the 
Committee would have no power to trans- - 
fer any part of the public streets or 
thoroughfares without consideration unless 
the maliks agreed, etc. 

The plaintiffs considered that this agree- 
ment was ultra vires and void and against 
the interests of the residents of the town 
and they have accordingly brought the 
present suit to get it set aside. They 
failed in the*Court of the Subordinate 
Judge and their appeal to the District 
Judge also failed. A second appeal to 
this Court was dismissed end against the 
decision of the learned Judge, who decided 
the second appeal, this Letters Patent 
Appeal has been admitted. Reliance was 
placed upon s. 48 a} Punjab Municipal 


1936 


Act, which runs as follows : 

“If any member, officer or servant cf a Com- 
mittee or cf a joint Committee, without the previous 
permission in writing of the Commissioner voluntari- 
ly. renders himself ioterested in any contract made 
with that Committee, or if within one month of 
his becoming interested in any such contract he 
neither resigns nor obtains the permission in writ- 
ing of the Commissioner for his remaining a 
meinber, officer or servant of the Committee in 
spite of his interest in such contract, he shall be 
deemed to have committed an offence under s. 168, 
Indian Penal Code.” 


This msde it an offence for defendant 
No. 2, who was then the Secretary of the 
Municipality, to enter into such a con- 
tract without the previous permission in 
writing of the Commissioner and it is not 
disputed that this permission has never 
been given. As however such a contract 
was not specifically declared void, the 
learned Judge, wko heard the second ap- 
peal, wes of ihe opinion that it could not 
be altogether wlira vires and that was his 
main reason for dismissing the appeal. 
This, however, is not the way to look at 
cases of this description. A Municipal 
Corporation possesses and nan exercise the 
following powers only: 1. Those granted 
in express words under the statute or 
charter creating it. 2. Those necessarily 
implied in or incidental to powers ex- 
pressly granted. And 3, those essential 
to the accomplishment of the declared 
objects of the Municipality, not simply 
convenient, but indispensable. If there is 
any doubt as to whether the power exists, 
the power is denied by the Courts. Every 
act must be authorized by the statute or 
charter creating it or by some legislative 
Act applicable thereto. In other words, 
Municipalities can exercise no powers but 
those conferred on them hy the Act by 
which they are constituted, or such as are 
necessary tothe exercise of their corporate 
powers, the performance of their corporate 
duties, and the accomplishment of the 
purposes of their association. A Munici- 
pality cannot bind itself by any contract 
beyond the scope of its powers which are 
prescribed by statute or charter. By rea- 
son of s. 18, Punjab Municipal Act, every 
committee shall have power, subject to 
the provisions of the Act or of any rules 
made thereunder, to transfer any property 
held by it and to contract*and to do all 
other things necessary for the purposes of 
its constitution. 


Under the provisions of s. 56 (g), Punjab 
Municipal Act, all public streets and the 
pavements, stones and other materials 
thereof, and trees growing on and ewections, 
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materials, implements. and things provided 
for, on such streets, shall vest in and are 
under the control of the Committee to be 
held and applied by it for the purposes 
of the Act; but in no other way as 
already stated. Unders. 169 (g) the Com- 
mittee may, subject to the provisions of 
any rule, lease, sell or otherwise dispose 
of any land used by the Committee for a 
public street and no longer required there- 
for. There is no other provision in the 
Act giving the Committee other powers 
of disposal in respect of a public street 
or allowing it to contract with respect to 
its rights in public streets. It follows from 
the principle enunciated that the agree- 
ment in question is null and void and 
ultra vires of the powers of the Committee. 
We accordingly accept this appeal with 
costs throughont ond grant the plaintiffs a 
decree for: (1) A declaration to the effect 
that the agreement dated July 18, 1929, 
is null and void and incapable of being 
acted upon in any way; and (2) a perma- 
nent injunction to issue against defendants 
Nos. 2 to 7 not to accept any benefit 
under the agreement and against defen- 
dant No. 1 not to give any benefit to 
them thereunder. 


N. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Reference No. 62 of 1936 
April 6, 1936 
Davis, J. C., AND Lono, A. J. C. 
EMPEROR-—PRosecuToR 
$ versus ie 
: KISHNO CHOPO—AOCUSED 
Bombay Borstal Schools Act (XVIL of 1929), as 
amended by Act (XVII Pes he s. 6—Magisirate's 
dt outhful offenders. 
e Ci of the. Bombay Borstal Schools Act 
ig designed not only to reform the offender but to 
gave him from the stigma of conviction and, 
therefore, Magistrates should follow the wording 
of s.6 of the Act and should find the youthful 
offender guilty of an offense but should not convict 
him of an offence and should pass in lieu of a 
sentence of imprisonment an order for detention 


within the provisions of s. 6. i 

Mr. Partabrai D. Punwan, the 
Crown. 

Davis, J. C.—This is a reference to us 
by the learned Additional Berano Judge 
of Hyderabad asking us to enhance a 
PARAF passed by the First Class, Magis- 
irate, Tando Allahyar, of two years’ deten- 
tion in the Borstal School upon a youthful 
offender, one Kishno, son of Chopo, from 


for 
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a period of two years to a period of three 
years on the ground that on the day on 
which the sentence was passed, that is, on 
December 6, 1935, the Bombay Borstal 
Schools Act XVIII of 1929 had been amend- 
ed by Act XVII of 1935, first published 
after having received the assent of the 
Governor-General on September 2], 1935. 
Therefore, it was not competent for the 
Magistrate to order detention for a period 
of two years, the minimum period being 
three. We accept the reference of the 
Additional Sessions Judge. The offender 
in this case is under sixteen years of age. 
He was found guilty of an offence under 
ss. 457 and 380, Indian Penal Code, and 
the Magistrate for adequate reasons which 
he has set out, thought it proper to sub- 
stitute for a sentence of imprisonment an 
order of detention in a Borstal School. 
We might point out that the wording of 
the Bombay Borstal Schools Act is also 
designed not only to reform the offender 
but to save him from the stigma of convic- 
tion and, therefore, Magistrates should 
follow the wording of s. 6 of the Act 
and should find the youthful offender 
guilty of an offence but should not con- 
vict him of an offence and should pass 
in lieu of a sentence of imprisonment an 
order for detention within the provisions 


`- of s. 6. We, therefore, find the accused 


guilty of the offences under ss. 457 and 
380, Indian Penal Code, with which he has 
been charged, and in lieu of a sentence 
of imprisonment, order him to be detained 
in a Borstal School for a period of thrée 
years. 


D. Order accordingly. 


; LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 641 of 1935 
December 4, 1935 
JAI LAL, J. 
GURDIAL SINGH—J UDGMENT-DEBTOR— 


PETITIONER 
versus 
KHAZAN CHAND—DEOREE-HOLDER AND 
ANOTHER—J UDGMENT- DEBTOR—O+POSITE 
ERR P Partizs 
wil Pracedure Code (Act V of 1908 6— 
Attachment of money in panne fe Hy eee 
Effect— If money can be paid over to another decree- 
holder attaching same after expiry of sixty days— 
Object of s. 46~ Indefinite order making attachment 
under s. 46, permanent, whether contemplated— 
Review Judgment based, on misapprehension of 
nature of attachment —Judgment, if can be reviewed. 
When money is attached in execution of a decree 
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it cannot be paid over to another dectee-holder who . 
subsequently attaches it, but when the money is 
not attached in execution of a decree,” but in 
pursuance of a precept under s. 46, Civil Procedure 
Code the effect of which is limited only for two 
months after which period the attachment no longer 
exists, the money attached under the precept can be 
paid over to another decree-holder who subsequently 
attaches it. Khazan Chand v. Moti Singh, 161 
Ind. Cas. 418, reversed. 

The object of s. 46, Civil Procedure Code, is to 
attach property ofthe judgment-debtor in another 
Court in order to prevent the judgment-debtor from 
alienating or otherwise dealing with it to the 
detriment of the decree-holder till proper proceedings 
for the sale of the property in pursuance of an 
application for execution can be taken, and it is for 
this reason that the effect of an attachment in 
pursuance of a precept is limited to two months and 
power is given to the Court which passed the decree 
to extend this period of two months in oyderto meet 
contingencies which may arise dueto the delay in 
transferring the decree to the Court to which the 
precept has been sent. An indefinite order, that the 
attachment had been made permanently, is not one 
contemplated by s. 46. 

Where the decision of the Judge, which is sought to 
bereviewed, is based on obvious misapprehension 
ofthe nature of attachment, there are sufficient 
reasons forreview. 

©. Mise. P. from an order of Beckett, 
J., dated June 11, 1935, reported as 161 Ind. 
Cas. 418. 

Mr. Roop Chand, for the Opposite Parties. 

Order.—This is an application for re- 
view of an order passed by Beckett, J., on 
June 11, 1935. The facts are these: It 
appears that relations between the peti- 
tioner Gurdial Singh and his brother Moti 
Singh are not friendly. Moti Singh obtain- 
ed a mony-decree against Gurdial Singh in 
the Court of the Senior Subordinate Judge, 
Amritsar, in pursuance cf which Gurdial 
Singh paid in Court Rs. 2,962 on December 
3, 1930. The money, however was not paid 
to Moti Singh on account of an application 
made by Gurdial Singh. Khazan Chand, 
respondentin the present case obtained a 
decree against Moti Singh for Rs. 4,800 on 
November 2, 1931. This decree, it is al- 
leged by Gurdial Singh, was a collusive 
decree suffered to be passed by Moti Singh 
in order to secure the money paid in the 
Amritsar Court by Gurdial Singh, payment 
of which to Moti Singh has been stayed on 
account of a suit which had been brought 
by Gurdial Singh against Moti Singh. 
The matter, however, is not directly before 
me and I willessume that the decree ob- 
tained by Khazan Chand against Moti 
Singh wasa proper decree. In execution 
of that decree Khazan Chand applied to the 
Sialkot Court unders. 46, Crvil Procedure 
Code, for a precept to be sent to the Senior 
Subordinate Judge of Amritsar to attach the 
money deposited by Gurdial Singh for pay 
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1936 GURDIAL SINGH v. KHAZAN CHAND (LAH) 375 


ment to Moti Singh, i. e., Rs. 2,962. A pre- 
cept was accordingly sent to Amritsar but it 
was not complied with and returned to the 
Sialkot Court with a remark thatthere was 
a dispute about the money and therefore, 
it could not be attached. On the applica- 
tion of the decree-holder, however, another 
precept was sent by the Sialkot Court to 
the Amritsar Court requesting it to attach 
the money, subject to the result of the dis- 
pute about it. This order was duly com- 
plied with by the Amritsar Court and inti- 
mation sent to the Sialkot Court. 

This intimation, however, was sent after 
a reminder had been sent by the Sialkot 
Court. The attachment took place in March 
1932 in pursuance of the precept. Subse- 
quenily on an application made by Khazan 
Chand an order was issued by the Sialkot 
Court to the Amritsar Court to remit the 
money toitand areply was sent that the 
money could not be remitted to the Sial- 
kot Court, specially as an attachment under 
a precept could continue only for 60 days 
and the decree had not been transferred 
to the Amritsar Court. This was obviously 
a correct reply, because under s. 46, Civil 
Procedure Code, an attachment made in 
pursuance of a precept cannot continue 
inforce for more than two months unless 
the period of attachmentis extended by an 
order of the Court which passed the decree 
or unless before the determination of the 
attachment the decree has been transferred 
to the Court by which the attachment has 
been made and the decree-holder has 
applied for an order for the sale of such 
property. Instead of following the proce- 
dure laid down in s. 46 neither the decree- 
holder, Khazan Chand, moved the Sialkot 
Court toextend the time and to transfer 
the decree for execution to Amritsar Court 
nor did the Sialkot Court itself extend the 
time for the continuation of the attachment 
or took steps to transfer the decree to the 
Amritsar Court. On the other hand, presum- 
ably at the instance of the decree-holder, 
an entirely wrong order was passed that the 
attachment had been made permanently 
and the money should be remitted to the 
Sialkot Court. Iam unable to agree with 
the contention of the learned Counsel for 
the respondents that the remark that the 
attachment had been made permanently is 
tantamount to an extension of time of 
attachment a8 is contemplated by s. 46. 
The object of s. 46 is to attach property cf 
the judgment-debtor in another Court in 
order to prevent the judgment-debtor from 
alienating or otherwise dealing with it to 


the detriment of the decree-holder till pro- 
per proceedings for the sale of the property 
in pursuance of an application for execu- 
tion can be taken, and it is for this reason 
thatthe effect of an attachment in pur- 
suance of a precept is limited to two 
months and power is given to the Court 
which passed the decree to extend this 
period of two months in order to meet 
contingencies which may arise due to the 
delay in transferring the decree to the Court 
to which the precept has been sent. An 
indefinite ordereven if it be assumed that 
in this case such an order was actually 
passed and conveyed tothe Amritsar Court 
that the attachment had been made per- 
manently, is not one contemplated by s. 46. 
In fact the remark that the attachment had 
been made permanently was made after 
it was pointed out to the Sialkot Court 
that the period of 60 days had already ex- 
pired. | 
It appears that on May 5, 1932, the Sial- 
kot Court had fled the proceedings in its 
Court stating that the attachment had been 
made in pursuance of its precept. It also 
appears that on subsequent application, 
which was made to it on the prescribed form 
for execution of decrees and in which the 
only prayer made by the decree-holder was 
that the attachment had already been effect- 
edand therefore the money be sent for 
from the Amritsar Court, an order was sent 
to the Amritsar Court by the Sialkot Court 
requesting it to send the money and it was in 
reply to this requisition that it was pointed 
out to Sialkot Court that the attachment 
under the precept had already expired. 
The suit filed by Gurdial Singh against 
Moti Singh was ultimately decreed and 
Gurdial Singh made an application to the 
Amritsar Court to execute his decree by 
adjusting it against the decree which had 
been passed in favour of Moti Singh 
and in Satisfaction whereof Rs. 2,962 had 
been deposited by him in Court. It “was 
thusin execution of the decree obtained 
by Gurdial Singh against Moti Singh that 
the whole money deposited by Gurdial 
Singh was paid back to him. This hap- 


“pened on December 2, 1933, that is to say, 


more than 18 months after it was pointed 
out to the Sialkot Court that the attach- 
ment made in pursuance of the precept had 
ceased to be operative by the expiry of 
two months andin the absence of transfer 
of the decree for execution to the Amritsar 
Cont the meantime fo attachment had 
been made by the Sialkot Court of the 
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money in dispute either in pursuance of an 
application for execution made to it by the 
decree-holder or after transferring the 
decree to the Amritsar Court and an appli- 
cation to that Court to execute the decree. 
From the order returning the money to 
Gurdial Singh an application for revision 
was presented in this Court by Khazan 
Chand and was accepted by Beckett,J., by his 
order which is sought to be reviewed by this 
petition. The learned Judge has accepted 
the application merely on the ground that 
when money is attached in execution ofa 
decree, it cannot be paid over to another 
decree-holder who subsequently attaches it, 
but asl have pointed out above, the money 
in this case was not attached in execution 
of a decree; it was attached, in pursuance 
of a precept under s. 46 the effect of which 
is limited in the manner already indicated. 
Therefore all the judgments on which the 
learned Judge has relied have no applica- 
tion to the facts of the present case, as here 
the attachment made in pursuance of the 
precept has ceased to exist when the money 
was attached and paid over to Gurdial 
Singh in execution of his decree. I may in- 
cidentally remark that there is no force in 
the contention that the precept was not obey- 
ed by the Amritsar Court for about a year. 
The attachment in pursuance of the pre- 
cept was made in March 1932 and on May 
5, 1932, it wasnoted by the Sialkot Court 
that attachment had been made and the 
preceedings were filed. Khazan Chand's 
decree was passed on November 2, 193], 
and an application for precept was made on 
November 4, 1931. The precept was ac- 
knowledged on November 13, 1931, with 
an objection to attachment on account of a 
dispute enda fresh precept was sent cn 
January 14, 1932, but it was returned with 
the request for further details and a 
third precept was sent on March 3, 1932, 
and aitachment in pursuance of it was made 
on March 10, 1932. This petition for re- 
view wes admitted to a hearing by a Divi- 
sion Bench, but an objection is raised by 
the respondent's Counsel that no applica- 
tion for review lies. I am, however, unable 


lo agree. It is obvious ihat the decision of- 


the learned Judge, which is sought tobe 
reviewcd, is besed on obvious misapprehen- 
sicn of the nature of attachment and there- 
fore there are sufficient reasons for review. 
I accordingly eccept this petiticn with cosis 
and review the order passed cn June 1], 
1935, ard dismiss the petition for revision 
with costs. . 
D. Petition for review atcepted, 


16310 


CALCUTTA HIGH COURT 

..Appeal from Appellate Decree No. 904 

l of 1932 
December'3, 1934 
R. O. MITER, J. 
AMULYA CHARAN DAS—PLAINTIPF 
—ÅPPELLANT 
1ersus 
BAIKUNTHA NATH DATTA AND OTHERI— 
RESPONDENTS 

Bengal Landlord and Tenant Procedure Act 
(VIII of of 1869), s. 27—Plaintiff's suit for pos- 
session on ground that he has jote rights—Existence 
of such right not denied but that such right has 
been abandoned when defendant took possession—- 
Section 27, if applies. 

Where plaintiff sues for possession of property on 
the ground that he has jote rights and the defendant 
does not deny the right but claims to hold pos- 
session on the ground that he has rightfully 
gone into possession, the jote being not subsisting 
at the time he took possession, on the ground that 
it had been surrendered, relinquished or abandoned, 
s. 27 of Act VIII of 1869 willapply. Sreenath Bhat- 
tacharji v. Ram Ratan De (3), relied on. 

[Case-law referred to]. 

A. against the decree of the Additional 
Subordinate Judge, First Court of Sylhet, 
dated October 2, 1931, reversing that of the 
Munsif, Fourth Court, Habibganj, dated 
February 25, 1931. 

Mr. Paresh Lal Shome, for the Appellant. 

Mr. Priya Nath Dutt, for the Respond- 
ents. 

Judgment.—This appeal is on behalf 
cf the plaintiff and arises out of a suit 
for recovery of possession. The plaintiff 
came to Court on the allegation that the 
lands in suit form the fote of one Prosonna 
Kumar Biswas, on whose death in 1324 
they devolved upon his widow, Kadambini, 
end on the death of the latter in 1329 
they devolved upon Presonna’s sister's son, 
Atul, as bis reversioner. The plaintiff is 
the son of Atul who died scmetime in 
1333. The plaintiffs case, therefore, is 
that he has jute right in the lands in suit 
end that he was forcibly and illegally 
disp-ssessed by defendants Ncs. 1 and 2, 
his landlords. On these allegations he 
instituted the suit. In the plaint, howe 
ever, ke made a prayer for declaration 
of his jote right in the lends in suit. 
Defendant No. 1 filed a written statement 
in which he did not deny the jote of 
Prosonna; in, fact he admitted that the 
lands in suit appertained to the holding 
which Prosanna held under him. He did 
not state that Kadambini was not Prosanna’s 


. widow, or that Atul was not the reversioner 


of Prosanna or that plaintiff was mot the son 
of Atul. His material defence was that 
he had not illegally taken possession of 
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the lands in suit and that the suit was 
barred by limitation. Paragraphs 8 and 16 
of the written statement contain his stib= 
stantial defence -which is that at the time: 
when he took possession the said jote was 
not subsisting, it having been abandoned 
on Prosanna’s death. Admittedly the 
defendants Nos. 1 and 2 took possession 
more than one year before the suit. 

The Munsif held that the holding was 
not abandoned, and that the suit was 
not barred by limitation. On the last 
mentioned: point he held that as defend- 
ant No.1 did not acknowledge the plaint- 
iff's father as his tenant, the special limita- 
tion of one year mentioned in s. 27 
o Act VIII of 1869 (B. C.) was not applic- 
able. 

On appeal the learned Subordinate Judge 
has held that s. 27 of Act VIII of 1869 
applied and thé suit is barred by limita- 
tion. He also observed that if it had 
been necessary, he would have held that 
the holding had been abandoned but as 
he dismissed the suit on the ground of 
limitaticn, he did not examine the evidence 
on the question of abandonment from all 
aspects. The vital question in this appeal 
is whether the Subordinate Judge's judg- 
ment on the question of limitation is 
right. In my judgment it is. The 

material part of s.27 runs as follows :-— 
$ “All suits to recover the occupancy of any land, 
farm or tenure frum which a ryot, farmer or 
tenant has been illegally ejected by the person 
entitled to receive rent for the sume .... 
shall be commenced within the period of one 


year from the date of the accruing of the 
cause of action, and not afterwards.” 


To a suit which comes within the 
purview of s. 27, the defence can be either 
that the landlord has not taken possession 
or {hat possession was lawfully taken. 

It has been held that when in order 
to succeed the plaintiff hes to establish 
his title, the suit would not be governed 
bys. 27 of Act VOI of 1869 but by the 
general law of limitation, i. e. Art. 142 of 
the Indian Limitation Act. In the case of 
Tamirzuddin v. Ashrab Ali (1), where the 
question of limitation for a suit instituted 
by a non-occupancy raiyat to recover 
possession from his landlord was raised, 
Ghose, J. observed that suit contemplated 
by gs. 27 of Act VIIL of 1869 is a possessory 
action against the landlord and the limita- 
tion of one year does not apply to a suit 
where title is set up and possession is 
asked in pursuance thereof. The true scope 
of s. 27 of the said Act was not directly 


(1) 81 O 647; 8 O W N 446 (F. B). 
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in question in that case but the matter 
was considered oniy to repel the contention 

„Of the landlord that where the tenant was 
dispossessed his only remedy was to 
institute a suit under s..9o0f the Specific 
Relief Act, the limitation for which js 
six months. In the earlier case of Imam 
Buksh v. Moni Mondal (2), where the ap- 
plicability of s. 27 of Act VIII was directly 
in question, Garth, ©. J. pointed out 
where ths plaintiffs suit was for 
recovery of his jute and the defendant said 
that he had lawfully taken possession, the 
jote right being relinquished before the 
date he took possession, the suit comes 
within s. 27 of Act VIII, and the plaintiff 
cannot make it other than a suit for 
possession: 

“by inserting in his plaint that he desires to have 
his title established. If this were enough to take 
the case out of the operation of the section, a 
plaintiff might always get rid of the one year’s 
limttation by inserting a claim of right in his 
plaint.” 

In my judgment the scops of the suit 
must be determined on a broad basis, 
If in substance it is a Buit for possession 
and title need not be proved to get 
at the relief the suit would come within 
the section and an insertion of a prayer 
for declaration of title would be immaterial. 
To find out the true scope of the suit 
therefore, the case of the parties must 
be looked into. If the defendant had not 
at any time denied the existence of the Jote 
claimed by the plaintiff or the plaintiff's 
right to get it if it then subsisfed but 
claimed to hold possession on the ground 
that he had rightfully gone into posses- 
sion, the jote being not subsisting at the 
time he took possession, on the ground 
that it had been surrendered, relinquish- 
ed or abandoned, s. 27 would apply. This 
is the principle laid down by Wilson and 
Ghose, JJ. in Sreenath Bhattacharji v, Ram 
Ratan De (3). It may be noticed that 
Wilson, J. wasa party tothe judgment in 
the case of Joyunti Dass v. Mohammad Ali 
Khan (4), where it was held that s. 27 
did not apply. From the facts as reported 
it can be gathered that in Joyunti Dass's 
case (4), the defendant had denied that 
there was ever a jote as claimed whereas 
in Sreenath Bhattacharjee’s case (3), the 
existence of the jote was not denied but 
the plea was that at the material pojnt 
of time it had ceased toexist having been 
relinquished, and consequently there was 


(2) 9 C 280. ° 
(3) 120 606. 
(490 423. 
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“Ween) eviction within the meaning of 
BF tn ihe case of Basarut Ali v. Altaf 
Hossain (5), the tenant sued for possession 
of 10 bighas of land maintaining that the 
whole area appertained to his jote.. The 
landlord defendant admitted his jote right 
to only 3 bighas 19 cottas and denied his 
title to the rest. It was held that the 
section did not apply. The case of Gobinda 
Chandra Chakrabarti v. Prakash Nath 
91 Ind. Cas. 677 (6), is of the same type. 
There tenant claimed that his jote com- 
prised two plots of land, plots A and B 
and the dispossessing landlord stated that 
plot B did never form part of the jote. 
Tt was held that the section did not 
apply. In the case of Sailaja Ranjan 
Gupta v. Ram Gopal Dey (7), the plaintiff's 
title as tenant was disputed, which I 
take to mean that either there was no 
such jote as claimed by the plaintiff at 
any time or that the plaintiff would have 


not got it if it had _ subsisted at 
the Bae when he alleged he got 
it and an alternative defence also 


of abatement was set up. It was held 
ha the section did not apply. All these 
cases are in my judgment distinguishable, 
because according to the cases of both 
the parties, it was necessary for the 
plaintiff to prove his title to get at the 
relief claimed. the case before me 
Prosanna's jote is admitted, the relation- 
ship of the plaintiff to Prosanna is not 
denied, and all that is said by the defend- 
ant No.1 is that there was no illegal 
eviction, as possession had been given 
up by the tenant, he abandoning all 
his rights to the holding. I accordingly 
do dismiss the appeal with costs. Leave to 
appeal under the Letters Patent is refused. 
Appeal dismissed. 


D. 
0 624, 
2 si Ind. Cas. 677; A I R 1926 Cal. 555. 


(7) 37 C W N 815; 148 Ind. Cas. 382; A I R1933 Oal. 
180; 6 R 0 458 (2). 
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LAHORE HIGH COURT 
Civil (Original Side) Petition No. 74 
of 1935- 


November 29, 1935 
YOUNG, C. J. AND MONROE, J. 
PEOPLES BANK or NORTHERN INDIA, 
Lp. (is LIQUIDATION) AND aNoTHER— 
PETITIONERS ; 
versus 
(Lala) HARKISHEN LAL— 
OPPOSITE Party. 
Company— Bank — Chairntan 


taking funds 


PEOPLES BANK OF NORTHERN INDIA LD. V. HARKISHEN LAL (LAH) 
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unauthorisedly— Right of Liquidator, to follow the 
funds -Trusts Act (II of 1882), s.63—Applicability— 
Companies Act (VII of 1913), ss. 185, 186, 235— 
Winding up—Power of Court toorder delivery of 
property to which company is primafacie entitled. 

The Chairman of a Bank is a trustee of all the 
moneys of the Bank. When he takes the funds of the 
Bank without going through the formalities 
required before a loan can be granted to him, and 
purchases properties with such moneys, s. 63, 
Trusts Act, will apply and the Liquidator of the Bank 
is entitled prima facie to the property so purchased. 

Section 185 authorises the Court to make an order 
to deliver property to the Liquidator if it thinks that 
the company is prima facie entitled to it, though its 
title is not admitted. The final decision as to title 
may be made subsequently under s. 186 ors. 235, 
Companies Act. 


Messrs. Nawal Kishore and Bhagwat 
Dayal, for the Petitioner . 

Mr. Ajit Ram, for the Opposite Party. 

Young, C. J.—Under an order of this 
Court, dated June 11, 1935, the Official 
Liquidator of the Peoples Bank of Northern 
India, Limited, was authorized under s. 185, 
Companies Act, to take possession of the 
Amber Nath Mills situated near Bombay. 
The Attorney for Lala Harkishen Lal, who 
was the ostensible owner of the Mills, filed 
objections. The matter has come before us 
to-day for decision. 

The Liquidator claims that the Mill was 
bought by Lala Harkishen Lal out of the 
funds of the Bank and that he is, therefore, 
entitled under s. 63, Trusts Act, to take 
possession of the Mill as the proceeds of 
money illegally taken by Lala Harkishen 
Lal from the fundsofthe Bank. We have 
heard the evidence of Data Ram Bhatia, 
who atall material times was the account- 
ant of the Bank. He has proved from a 
reference tothe books of the Bank that on 
December 9, 1930, Lala Harkishen Lal, then 
Chairman of Board of Directors of the Bank, 
sent a chit to the Manager ordering him 
to remit to Bombay the sum of Rs. 2,40,000 
to be placed at his disposal there. On the 
same day a telegraphic transfer of 
Rs. 3,00,000 was made to Bombay marked 
to be at the disposal of Lala Harsishen 
Lal. Rs. 2,40,000 of the money thus put at 
his disposal was used by Lala Harkishen 
Lal to purchase the Amber Nath Mills. On 
December 19, the Manager of the Bank 
sent.a note to the Chairman asking him 
to which of his accounts this sum was to 
be debited. The reply from Lala Har- 
kishen Lal was ‘‘Place before Board, mean- 
while take a promissory note.” It isto be 
noted that this promissory note was sub- 
sequently ante-dated back to December 9. 
It is obvious that the promissory note did 
not come into existence until December 19. 
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This, in our opinion, was clearly done in 
order to coyer the tracks of Lala Harkishen 
Lal. On December 22, the sale was com- 
pleted by execution of the sale deed. 

The matter was ordered by Lala Harkishen 
Lal to be placed before the Board, the 
suggestion being that the Board should 
treat this as aloan to Lala Harkishen Lal. 
Periodically this matter came before the 
Board of Directors of the Bank, but up to 
the date of the suspension of the Bank in 
the month cf September 1931, no action 
was taken by the Board of Directors at 
all. The Directors apparently did not like 
the transaction but had not the courage to 
oppose Lala Harkishen Lal and, therefore, 
adjourned the discussion of this particular 
piece of business from one meeting to 
another without coming to any decision. 
To go back a little: on December 30, 1930, 
the money was debitedto Lala Harkishen 
Lal’s suspense account. Eventually on the 
authority of Lala Harkishen Lal alone 
this amount was debited to his account on 
January 9, 1931. 


It has been argued by the Counsel for 
Lala Harkishen Lal that this money must 
be looked upon as aloan fromthe Bank 
to Lala Harkishen Lal ard that, therefore, 
the property in the Mill bought with his 
own money is in Lala Harkishen Lal and 
s. 63, Trusts Act, has no application. On 
the facts above stated it is clear that 
there never was a loan by the Bank to the 
Chairman. Certain formalities had to be 
carried out before a loan could be advanc- 
ed to any customer. The Board itself had 
to authorise any loan. This transaction 
amounts to the Chairman himself, without 
any authority, and wholly illegally, taking 
the funds of the Bank and converting 
{hem to his own use. Lala Harkishen Lal 
as Chairman is a trustee of all the moneys 
of the Bank. Apart from any criminal 
responsibility he clearly has committed a 
breach of his duties asa trustee. It has 
been argued, however, that s. 185, Com- 
panies Act, does not authorise the posses- 
sion of the Liquidator in a case where the 
title is disputed. The section reads as 
follows: 

“The Court may, at any time affer making a 
winding up order, require any qontributory for 
the time being settled onthe list of contributories 
and any trustee, receiver, banker, agent, or officer 
of the company to pay, deliver, surrender or trans- 
fer forthwith, or within such time as the Court 
directs, tothe Official Liquidator any money, pro- 
perty or do¢uments in his hands to which the 
company is prima facie entitled”, 


This section authorises the Court to 
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order any trustee, ....,banker,... to con- 
vey or surrender or transfer to the Liqui- 
dator any money, property, ete, to which 
the company is prima facie entitled. The 
Court is not authorised under this section 
to come to a final decision as to title. 
That may subsequently be done under 
s. 186 or s. 235, Companies Act. On the 
facts stated above, there can be no doubt 
that the Bank through the Liquidator is 
entitled prima facie to this property. We, 
therefore, confirm the order of this Court, 
dated June 11, 1935. 

N. Order confirmed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miscellaneous Civil Appeal No. 58 of 1931 
February 20, 1936 
RuUPCHAND AND Mzata, A. J. Cs, 
SAINBUX AND ANOTHER— APPELLANTS 
VETSUS 
ALIBUX—-RESPONDENT 

Limitation Act (IX of 1908), s. 6—Decree in 
favour of minor's father—Minor's property managed 
by Court of Wards—Execution application by Court 
of Wards—S, 6, if can be relied. 

Where the Court of Wards has assumed the 
superintendence of the property ofthe minor it can 
apply for execution of a decree passed in favour of the 
minor's father after the period of limitation and rely 
upon the provisions of s. 6, Limitation Act. Kashinath 
Rajaram v. Govind Shankar (1), and Phoolbas Kunwar 
v. Lalla Jogeshur Roy (2), relied on. 


Mr. K. H Nagrani, for the Appellants. 

Messrs. Chabaldas Chuhermal and W. 
Lobo, for the Respondents. 

Rupchand, A. J. ©.—The short 
question which arises in this appeal is 
whether or not the Court of Wards having 
assumed the superintendence of the pro- 
pérty of the minor could apply for execu- 
tion of a decree passed in favour of the 
minor's father after the period of limita- 
tion and rely upon the provisions of s. 6, 
Limitation Act. There is a clear authority on 
that point. In Kashinath Rajaram v. Govind 
Shankar (1) it has been held that the 
guardian of a minor decree-holder may 
apply for the execution of a decree at 
any time during the minority of the decree- 
holder irrespective of the fact that the 
previous application was more than three 
years old. This decision finds ample sup- 
port in the ruling of their Lordships of 
the Privy Ccuncil in Phoolbas Kunwur 
v. Lalla Jogeshur Roy (2) which is a deci- 


(1) A I R 1930 Bom. 593; 128 Ind, Cas. 430; 32 Bom. 
LR 1299. 


(2) 1 O 226; 3 I A 7; 3 Sår. 573; 25 W R 285; 3 
Suther 236 (P. 0.) 
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sion under ihe oid Limitation Act of 1859. 
The question in that case was whether 
the guardian could after one year from an 
order on a claim petition bring a suit to 
set aside the order. It was held that he 
cauld, and that, the opposite contention Was 
unsound as it implied that the infant's 
claim which was admittedly nct barred was 
asserted too scon and not tos late, and that it 
could not be the policy of the law to 
postpone the trial of claims. The same 
argument equally applies to execu'ion ap- 
plications. 

The present execution application which 
has given rise to this appeal was, there- 
fore, clearly nct barred by law. The 
father cf the minor died in 1925; and 
admittedly at that time the execution of 
the decree was not barred by limitation. 
That being sc, the further questions whe- 
ther or not it was open to the decree- 
holder tə certify payments after the decree 
hed got time-barred, end whether or not 
he could rely upon waiver of default in 
the payment of instalments on due dates 
without pleading such waiver, do not 
arise. One further point, which has been 


urged by the learned Advocate who ap-. 


pears for the appellant-is that the present 
execulion application was filed only on be- 
half of the minor son of the original 
decree-holder, while the deceased had left 
also a widow. But the obvious answer to 
that argument is that the appellants have 
given no evidence to prove that the widow 
was alive at the date of the application 
for execution. Under the circumstances 
this appeal fails and is dismissed with 
costs. f 
D. Appeal dismissed. 


. 
med 


LAHORE HIGH COURT : 
Civil Revision Petition No. 644 of 1935 
January 9, 1936 
Aqua HAIDAR, J. 
ASA—DBEFENDANT—PETITIONER 
versus 
Musammat BHURAN—Puaintire— 
Opposites Party 
Civil Procedure Code (Act V of 1908), Sch. II, 
Paras. 8, 15 (c)—Award—Submission of, beyond 
date fixed- Parties submitting to arbitration and 
conducting case after due date—Consent of parties, 
if can be inferred—Award, whether valid—Referring 
Court alone can decide validity —Decree after 
disposing objections under Civil Procedure Code 
(Act V of 1908), Sch. II, para. 15—Decree, whether 
trial——Revision — Order in award, nature of— 
Whether interlocutory ordér. : 
An arbitrator isa domestic tribunal and the 
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parties who refer their dispute tohim for decision 
can, by mutual consent, which can be inferred from 
their conduct, acquiesce in the preceedings of the 
arbitrator who may submit his award beyond the 
date fixed by the Court for returning the same. Such 
a consent would be inferred from the fact that the 
parties conducted the case and took a willing part 
in the proceedings before the arbirtator, though the 
date fixed fcr the filing of the award had expired. 
Patto Kumari v. Upendra Nath (1), followed. 

Only one Court, namely the Court which refers 
the case to arbitration, should finally decide the 
question whether the award is invalid not only for 
the reason specifically mentioned incl. (c) para. 15, 
Sch. II, Civil Procedure Code but on other grounds 
also. This being so, the decree passed by the Court 
below in terms of the award, after it has disposed of 
the objections under para. 15, Sch. II, is final and 
not open to appeal; a revision would be more 
objectionable than an appeal in such a case. Ghulam 
Khan v. Muhammad Hassan (2), followed. 

Where during the pendency of the suit the Court 
refers the question to arbitration, the arbi- 
tration proceedings are merely a ramification 
of the main suit which is still pending and 
which would be disposed of on the termination 
of these proceedings. The order of the Court passed 
on 8n award of the arbitrator is therefore an 
interlocutory order and no revision lies against it. 
Ram Sarup v. Mohan Lal (3) and Lalchand Mangal 
Sen v. Behari Lal Mehr Chand (4), referred to. 

C. R. P. from the decree of the Senior 
Sub-Judge, Rohtak, dated July 15, 1935. 

Mr. Faqir Chand Mital, for the Peti- 
tioner. 

Mr. L. M. Datta, for the Opposite Party. 

Order.—This is an application in revi- 
sion against an order of the Court below 
passing a decree in terms of the award. 
The plaintif Musammat Bhoran. brought a 
suit for pdssession of certain lands on the 
ground that the defendant had fraudu- 
lently obtained a mutation in his favour 
and wes in illegal possession of the same. 
The plaintiff's case is that the defendant 
got some one to personate her and. that 
the whole transaction was a fictitious one 
and without consideration. The defendant 
pleaded that he had purchased the land 
ia dispute frem the plaintiff and 
had obtained mutation and had. 
paid full consideration for the transfer and 
that the plaintiff was a consenting party. 
The parties- subsequently referred the mat- 
ter in dispute to the arbitration of Pandit 
Ramphul Singh, Pleader. On January 31, 
1934, the Court appvinted the said Pandit 
Ramphul Singh as tke sole arbitrator. 
He was to submit the award to the Court 
on March 2,1934. On that date, however, 
the award was not filed and the Court 
extended the time till April 27,1934. On 
this date the Court was not siiting as the 
Presiding Office had been transferred and 
his successor-in-officer had not taken over 
charge. The. award was. not filed on this 
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date by the arbitrator. The Reader of the 
Court, as,a matter of routine, fixed May 19, 
1934, for the next hearing of the case. On 
this date the award was filed. 

Various objections were filed by the de- 
fendant and one of them was that ‘the 
arbitrator had filed the award after April 27, 
1934, and therefore the award was invalid. 
To meet this objection the plaintiff filed 
an affidavit to the effect that the parties 
had addressed argumenis before the arbi- 
trator after April 27, 1934, and had thus 
acquiesced in the jurisdiction thus ex- 
ercised by the arbitrator and that, there- 
fore, it was not open to the defendant to 
raise the objection. The Court below ac- 
cepted the allegations in the plaintift’s 
affidavit and was satisfied that the parties 
had willingly submitted to the proceedings 
taken by the arbitrator when he heard 
their arguments after the expiry of the 
date which had been fixed for the return 
of the award to the Court. He accord- 
ingly decreed the claim in terms of the 
award. The defendant has come up in 
revision to this Court. Mr. Faqir Chand 
Mital, the learned Counsel for the appel- 
lant, has argued that there was no valid 
award inasmuch as it was not delivered 
in Court on the date fixed, i. e., April 27, 
1934, but on May 19, 1934. There is no force 
in this contention. The point is fully co- 
vered by a decision of the Patna High 
Court in Paito Kumari v. Upendra Nath 
(1), where it is laid down that, 
_ “Under r. 8, Sch. II; Civil Procedure Code, it is 

primarily the Court alone which has authority to 
extend the time for making sn award, but there 
may be circumstances arising from the conduct of 
the parties which would justify an inference that 
the parties intended, and impliedly 
even though the time for making an award was 
not extended by the Court, the arbitrators should 
make their award even though literally out of 
time and that in such a case the parties would 


be estopped from impeaching tbe award upon the 
ground that it was made out of time.” 


With this proposition of law I fully 
agree, An arbitrator is a domestic tri- 
bunal and the, parties who refer their dis- 
~pute to him for decision can, by mutual 
consent, which can be inferred from their 
conduct, acquiesce in the proceedings of 
the arbitrator who may submit his award 
beyond the date fixed by the Court for 
returning the same. Such a consent would 
be inferred from the fact that the parties 
conducted the case and took a willing part 
in the proceedings before the arbitrator, 
though tke date fixed for the filing of the 


og) 4P LJ 965; 50 Ind, Cas. 52; A IR 1919 Pat, 
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award had expired. Thisis exactly what 
took place in the present case. The evi- 
dence had been closed, and after April 27, 


“1934, the parties argued the case before 


him. This was undoubledly a clear in- 
dication of their consent to submission to 
the procedure adopted by the arbitrator. 
This contention therefore has no force. No 
doubt, before the new Code of Civil Pro- 
cedure came into operation, there were a 
number of cases which purported to lay 
down that for the finality of a decree made 
in accordance with the award, it was es- 
sential that there should be an award valid 
in law, and elaborate argumenis used to 
be put forward on the question as to whether 
the award was a valid and lawful award in 
view of the irregularities or errors com- 
mitted by the arbitrator. But a very 
important change has been introduced in 
para. 15, cl. (c), Sch. H, Act V of 1908, which . 
corresponds to s. 521 of the old Civil Proce- 
dure Code. Section 521 (e) ruus as follows: 

“The award having been made after the issue of 
an order by the Court superseding the arbitration and 
restoring the suit.” : 

Clause (c), para. 15, runs as follows: 

“The award having been made after the issue of 
en order by the Oourt superseding the arbitration 
and proceeding with the suit or after the expiration 
of the period allowad by the Court, or being other- 
wise invalid.” 

It is thus clear that the intention of the 
legislature was that only one Court, namely 
the Court which refers the case to arbitra- 
tion, should finally decide the question 
whether the award is invalid not only for 
the reason specifically mentioned in cl. (e) 
but on other graunds also. This being so, 
the decree passed by the Court below in 
terms of the award, after it has disposed of 
the cbjections under para. 15 is final and 
not open to appeal.. To allow a revision 
against a decree passed cn award which 
has been held by the Court to be valid 
would be to ignore the law as laid down in 
the leading Privy Council case, Ghulam 
Khan v. Muhammad Hassan (2), where the 
finality attaching to decrees passed in terms 
of the award is emphasised. Their Lord- 
ships in that judgment observed that a 
revision would be more objectionable than 
an appealin such a case. There are a 
number of subsequent decisions in support 
of the view that revisions should not be 
entertained against orders which have 
been held by the highest authority to be 
final. There is another way of looking at 
ihe matter. 

The arbitration proceedings are merely a 


(2) 29 O 167; 291 A 51; 8 Sar 154 (P Ọ), 
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ramification of the main suit which is still 
pending and which would be disposed of 
on the termination of these proceedings. 
The order of the Court is, therefore, an 
interlocutory order and no revision lies 
against it: vide, Ram Sarup V. Mohan Lal (3) 
and Lalehand Mangal Sen v. Behari Lal 
Mehr Chand(4). I would, therefore, hold that 
the order of the Court below accepting the 
award and passing a decree in the terms of 
the award was in all respects correct, and 
an application in revision against it is in- 
competent. The application is dismissed 


with costs. ra a 
D. Application dismissed. 
(3) 14 L 715; 143 Ind. Cas. 309; A I R 1933 Lah. 


692; 34 P L R 651; Ind. Rul. (1933) Lah. 337. 
(4) 5 L 288; 84 Ind. Cas, 259; A I R 1924 Lah. 4:5; 


6 LL J 558; 1L 036(F B). 
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a COURT 


Second Civil Appeal No. 415 of 1933 
June 22, 1935 
GRILLE, J. C. 
AJODHYA PRASAD—DEFENDANT 
—APPELLANT 
versus 
Musammat TARA BAL AND ANOTHER 
—PLAINTIFFS—RESPONDENTS 

Malicious prosecution—Held on facts that the case 
for malicious prosecution must fail—Public document 
—Roznamcha of Police Station, if public document. 

Roznamcha of Police Station is not a public docu- 
ment; the entries inthe roznamcha do not consti- 
tute a verbatim report, and in the case of offences 
which are non-cognizable, the summary of the report 
is usually reduced to a minimum. 

Where the case fora malicious prosecution de- 
pended entirely onthe fact ofthe absence cf the 
plaintiff's name amongst the persons who assaulted 
the defendant, inthe alleged copy ofa roznamcha, 

‘which isnot proved torhave been obtained with 
the permission of the Inspector-General of Police as 
required by s. 694, of the Police Manual, and there 
is nothing improbable in an able-bodied plaintiff 
(female) of the class to which the plaintiff belonged 
giving assistance at an assault in which her father 
and brother were concerned, the case of the plaint- 
iff must fail. 

S. C. A. against the decree of the First 
Additional District Judge, Nagpur, in Civil 
Appeal No. 9 of 1933, dated July 3], 
1933, arising out of Civil Suit No. 138 
of 1932 in the Court of the Second Addi- 
tional First Sub-Judge, Second Class, 
Nagpur, dated December 1, 1932. 

Mr. G. R. Pradhan, for the Appellant. 

Mr. R.N. Padhye, for the Respondents. 

Judgment.—In October 1930, the defen- 
dant in this case, Ajodhy Prasad, brought 
a criminal case against the three plaintiffs, 


AJODHYA PRASAD V. TARA BAI 


(NAG.) 1:3 10 


mother, son and daughter, and also against 
Marimulhu Pilley, the husband of Musam- 
mat Tarabai, the mother of the other two 
plaintiffs. Of these Marimuthu Pilley alone 


‘was convicted; his son Narain Swami was 


acquitted and the two female accused were 
discharged. These three then brought a 
civil suit against Ajodhya Prasad for mali- 
cious proseculion claiming damages to the 
extent of Rs. 1,500. The trial Court dis- 
missed the suit holding that the prosecu- 
tion was not malicious. The lower Appel- 
late Court upheld the trial Court's deci- 
sion in so faras Narain Swami was con- 
cerned, but decreed the claim of the female 
plaintiffs and awarded them Rs. 50 dama- 
geseach. The defendant has filed a second 
appeal. ; 

The appeal must succeed. The whole of 
the lower Appellate Court’s judgment is 
vitiated by the fact that it has placed 
the greatest reliance on Ex. P-5, a docu- 
ment which is inadmissible and unproved. It 
purports to be a copy of the roznamcha of the 
local Police Station House where the de 
fendant is alleged to have made a com- 
plaint before he made a complaint before 
the Magistrate. In this document men- 
tion is made of an assault by Marimuthu 
alone, and relying on this the learned 
Additional District Judge, has held that 
it establishes the fact that the complaint 
against the other members of the family ` 
Was a gross exaggeration and had no 
foundation in fact. It is unnecessary to 
discuss the fact that the entries in the 
roznamcha do not constitute a verbatim 
report and in the case of offences which 
are non-cognizable the summary of the 
report is usuclly reduced to a minimum. 
Even assuming that the ruznamcha of a 
Station House is a public document as 
the learned Additional District Judge, 
considers, and which it is not, there is 
not the slightest evidence that the docu- 
ment placed on the record is a copy or 
an extract of the Station House roznamcha 
at all. There is nothing to show that it 
is airue copy of the document of which 
it purports to be acopy, or that it is a 
copy of the document at all. It merely 
repeats what might be expected to be found 
in a roznamcha and as far as the pro- 
venance of the document is concerned, it 
might have been written by one of the 
complainants themselves or by some one 
with their instructions. No evidence has 
been adduced as to how the document was 
obtained, and the Police Manual jays down 
in s. 694, that -copies of such documents 
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are not granted except with the permis- 
sion of the Inspector-General of Police. 
Not the'slightest attempt has been made 
to prove this particular piece of writing 
which is entirely valueless. 

It is contended on behalf of the respon- 
dents that even excluding that part of the 
judgment which is based on this exhibit, 
the finding of the lower Appellate Court 
can still be maintained. I am unable to 
accept this contention. There is nothing 
improbable in an able-bodied female of 
the class to which the plaintiff belongs 
giving assistance at an assault in which 
her father and brother were concerned. 
That there was more than one assailant 
has been clearly established in the trial 
Court. Some doubt might possibly arise 
as to the participation of the mother in 
the affray, and reliance is placed on the 
evidence of the Doctor who examined the 
mother some three weeks after the daté 
of the assault and deposed that she was 
then suffering from rheumatism to such 
an extent that he treated her for 24 months 
and that at the time of the first texamina- 
tion she was afflicted to such an extent as 
to be unable to move. He also gave his 
opinion that it was unlikely that she 
. would have been able to take part in the 
assault which took place three weeks pre- 
viously. Now the decision of the learned 
Additional District Judge as regards the 
participation of this woman orrather the 
validity of the argument that the prosecu- 
tion against her was false and malicious 
is not based on the Doctor's evidence 
alone, but in my reading of his judgment 
is based more on the absence of her name 
in the alleged copy of the roznamcha. It 
is not such an extravagant proposition as 
the learned’ Additional District Judge sug- 
gests that the person whom the Doctor 
examined was Musammat Tarabai at all. 
Neither she nor her daughter offered them- 
selves as witnesses although they would 
be the best witnesses to the fact that 
they were not present and that there was 
no justification for their prosecution. Nei- 
ther has any explanation been given as 
to why these women could claim heavy 
damages for malicious prosecution when 
they failed to appear in Court at all. 

ln my opinion there has*been a com- 
‘plete failure on the part of the plaintiffs to 
-establish their case and the lower Appel- 
late Court has only been able to make 
out a case on their behalf by relying on 
a document which is entirely worthless. 
The appeal sueceeds. The decision of the 
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lower Appellate Court is reversed and that 
of the trial Court restored. The plaintiffs 
will pay the defendant’s costs through- 
out. 


D. Appeal allowed. 





LAHORE HIGH COURT 
Miscellaneous First Appeal No. 1487 
of 1935 
January 16, 1935 
JAI Lat, J. 
Musammat CHAND KUAR—APPELLANT 
veTsus 
OFFICIAL RECEIVER AND OTHERS 
— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), 5. 24— 
Petition for insolvency by creditor—Another creditor, 
if can contest if, on ground that petitioner is not 
creditor at all. 

Where a person presents an insolvency petition 
claiming to be a creditor ofthe debtor, it is open 
to another creditor of the debtor to contest the 
petitition on ground that the petitioner is not a 
creditor at all. 

Misc. F. A. from an order of the District 
Judge, Attock, dated August 26, 1935. 

Mr. H. S. Khorana, for the Appel- 
lant. 

Messrs. Amolak Ram, Mukand Lal Puri 
and Fakir Chand Mital, for the Respond- 


ents. 


Judgment.—Diwan Chand respondent 
presented an insolvency petition against 
Lachhman Das claiming that the latter 
was indebted to him to the extent of 
more than Rs. 500 and had committed an 
act of insolvency. This petition was ad- 
mitted by the District Judge on Novem- 
ber 23, 1934, and notice was issued to the 
alleged insolvent and his other creditors. 
Onthe day fixed for the hearing of the 
petition the appellant Musammat Chand 
Kaur contested the petition alleging that 
the petitioning creditor was notin facta 
creditor of the alleged insolvent, but that he 
was a bogus creditor and that she was the 
only creditor of the insolvent who was 
well able to pay his debts. Lachhman Das 
admitted that he was indebted to Diwan 
Chand for more than Rs. 500 and that he 
was unable to pay his debts. He, in fact, 
did what the learned District Judge des- 
eribes “confess judgment.” An objection 
was raised that Musammat Chand Kaur 
being another creditor of Lachhman Das 
was not competent to resist the petition 
of Diwan Chand and the learned District 
Judge held that she was not competent to 
do so on the ground that the only person 


‘thereon. Suh-s. 
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who can resist an insolvency petition of a 
ereditcr is the debtor. Finally he passed 
an adjudicaticn order. Musammat Chand 
Kaur has consequently appealed to this 
Court. 

Now I must mention some facts, which 
have a bearing on the necessity of allow- 
ing Musammat Chand Kaur to resist the 
application of Diwan Chand. This lady had 
Obtained a money decree against Lachh- 
man Das and in execution of that decree 
had attached his immmovahble property 
and hed itsold. The sale had taken place 
and the deposit ef the 25 per cent. had to 
be made on November 24, 1934: the rest 
had to þe paid subsequently, and cn the 
23rd, that is tosay, a day previous to the 


‘date fixed for the deposit, the insolvency 
, petition was admitted, having been made 


on the same day. It is obvious that the 
adjudication of Lachhman Das cn the peti- 
tion of Diwan Chand may materially affect 


< the rights of Musammat Chand Kaur under 


the sale in execution of her decree. I am, 
however, directly concerned with the con- 
clusion of the learned District Judge that 
a creditor isnot entitled to contest the 
insolvency petition of another person claim- 


‘ing to be a creditor on thé ground that the 


petitioner isnot a creditor at all. 

Now s. 24, Provincial Insolvency Act, pro- 
vides that on the day fixed for the hearing 
of the petition, the Court shall require 
‘proof that the creditor or the debtor, as 
the case may be, is entitled to present a 
petition, provided that, where the debtor is 
the petitioner, he shall, for the purpose 


‘of proving his inability to pay his debts, be 


required to furnish only such proof as to 
satisfy the Court that there are prima facte 
grounds for believing the same and the 
Court, if and when so satisfied, shall not 
be bound to hear any further evidence 
(3) provides that the 
Court shall, if sufficient cause is shown, 
grant time tothe debtor or to any eredi- 
tor to produce any evidence which appears 


‘to it to be necessary for the proper disposal 


of the application. This section shows 
that while in the case ofa petition by the 
debtor only prima facie proof of his right 


-to present the petition is necessary to en- 


able the Court. to adjudicate him an insol- 
vent, strict proof of his right to present the 


‘petition must be given by the creditor and 


also that other creditors are entitled to pro- 
duce evidence. 

Section 9 of the Act provides that a 
creditor shall not be entitled to present an 
insolvency petition against a debtor unless 
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inter alia the debt owing by the debtor 
to him amounts to Rs. 500... Therefore in 
orderto decide the right of the ¢reditor to 
present the petition under s. 24 it is 
necessary for the Court to determine - 
whether more than Rs. 500 isdue to him 
anda petson who is admitted to be a 


. creditor and who has been summoned to the 


Court to appear at the date of the hearing - 
of the petition is necessarily entitled to 
question the right of the petitioning creditor 


to present the petition. The remarks df 


the learned’ Judge that in such a case the 
dispute is resolved into a dispute between 
two rival creditors which it may be incon- 
venient to the Court to adjudicate are 
beside the point. The Cours is bound to 
make en inquiry under the Act and this 
inquiry must be made in the presence of 
all the persons interested in it and certain- 
ly a creditor is a person interested in show- 
ing thatthe petitioning creditoris nob a 
creditor- at all. No case-law on the subject 
has been cited on either side, but, in my 
opinion the question is clear from the 
phraseology of s. 24. I accept this appeal, 
set aside the order ofthe District Judge 
adjudicating Lacbhman Das as an insolvent 
and direct him to re-hear the petition of 
Diwan Chand afler giving an opportunity 
to Musammat Chand Kaur to contest his 
right to present the petition. I make no 
order as to the costs of this appeal. | | 
D. Appeal allowed. 


MADRAS HIGH COURT 
Original Side Appaal No. 14 of 1935 
November 22, 1935 
CORNISH AND VARADACHARIAR, JJ. 
ZEEBUNNISSA BEGUM—PLatntiss— 
APPELLANT 

VETSUS < 
Mas. H. B. DANAGHER AND ANoTaER— 


DEFENDANTS—RESPON DENTS 

Minor—Contract—Muhammadan Law—Lease by 
guardian of Muhammadan minor—Covenant for 
repair, quiet enjoyment. and renewal—Suit by minor 
for rent—Defence of unenforceability of covenants 
against minor—Mutuality—Lease, if void—Minors, 
if can adopt lease on attaining majority. 3 

The father of a Muhammadan minor girl granted 
lease in respect of her prop2rty, as her guardian. 
The minor instituted a suit for rent. She was 
represented byeher father as next fricnd. The 
defendant contanded that inasmuch as the leasa 
contained covenants which were unenforczable 
against the minor, such a convenant for rapair, 
quiet enjoyment and renewal, the lease was void: 

Held, (i) that under the Muhammadan Law, it 
was within the powers of a father, as ‘guardian of 
his minor daughter, to grant a lease of the minor's 
property, ifit be forthe minor's benefit and that 
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m suit lease was às a° whole for the minor's bene- 
i) that since ‘there was no failure ¿(f considera- 
tion the mere fact of ths failure of the lessor’s 
_ Covenants because they were not enforceable would 

not enable the lessee to avoid the lease and escape 
for his covenant to pay rent. 

(iii) that the stipulations imposed were merely 
covenants and net errditicns, ard although 
failura of condition might put an end to aterm, the 
mere failure of a covenant or the impossibility of 
Salording it would not have that effect. |p. 333, col. 


* (io) that the remedy of the tenantin the event of 
a breach of the covenant could only be either by 
way of deduction from the rent or by way of a claim 
for damages or re-imbursement of moneys spent. [p. 
389, col. 1] ; 
aes referred to.] 

v} that the plaintiff having attained majority 
during the pendency of the suit. She could adopt 
the enemies lease in toto including the obliga- 
ions. 

The covenant for renewal in a lease is separable 
from the demise and it would not, therefore, follow 
that ths unenforceability of that covenant would cf 
itself invalidate the lease. 

A lease is not the less a transfer of property be- 
cause it contains or implies covenants and in that 
senss ‘may by bilateral. 

Doctrine of want of mutuality considered. 

' Q. S. A. frcm the judgment of Mr. Justice 
Mockett, dated April 2, 1935, and made in 
the exercise of the Ordinary Origiusl Civil 
Jurisdiction of the High Court in O. 8. 
No. 291 of 1933. > $ ; 

Mr. M. S:'Venkatarama Ayyar, for the 
Appellant. ; 

Messrs. Brooke Elliot, ©. S. Venkata- 
chariar,>0:: P. Connell and S. Narayana 
Aiyangar, for the Respondents. 

Cornish, J.—The appellant is a Muham- 
madan lady. She was the plaintiff in the 
suit, and being. then a minor was repre- 
sented by her father and guardian’ as next 
friend. The suit was against Ist ‘defendant 
for rent due by her as lessee upon her 
covenant, and’ against 2nd defendant. as 
guaranter of the due performance of her 
covenants by the Ist defendant. Oh, te 

The lease is dated November 2, 1932. 
It purports to be given by the plaintiff act- 
ing by her father and guardian. Thelease 
demises premises known as Megan House to 
the lst defendant for aterm of 5 years at 
atent of Rs. 1,055 per mensem; and it con- 
tained a number of covenants by lessor and 
lessee. The lessee covenanted inter alia, 
to pay the rent. The lessdt’s covenants 
include] stipulations (a) not to construct 
any building on the vac2nt land comprised 
in the demise, (b) to pay all taxes in respect 
of the premises and to keep the lessee 
indemnified against any claims thereon; 
(e) to repair the premises both inside and 


outside and to keep them in good and: 


163-49 & 50 


e 
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habitable state and condition (d) for quiet 


. enjoyment and (e) to grant a renewal of the 


“lease at the requess of the lessee made 
three months before the expiration of the 
term fora further term of not less than 
5 or more than 10 years, ab a rent to be 
sellled them. . 

Both defendants raise the defence that 
‘the lease is void. This plea is put as fol- 
lows in para. 2 of Ist defendant's wrilten 
statement: 

“The defendant submits that the suit lease is void 
and that it is unenforceable for the reason that the 
plaintiff has been at all material times, and now, 
is a minor; and the lease deed contains onerous 
covenants un the part of the lessor as essential part 
of the consideration for the ‘performance by the 
lessee of her covenants under the lease.” 

The learned trial Judge has held that the 
lease is void for the reason that it contains 
covenants which are not enforceable against 
the minor lessor. 

There is no doubt that covenants such as 
(b), (c) and (e) in the suit lease are not 
enforceable against a minor. Their Lord- 
ships of the Judicial Committee have laid 
it down in Waghela Rajsanji v. Sheikh 
Musludin (1), that itis not competent for a 
guardian to bind his ward by personal 
covenants. In that case a widow, as gusard- 
ian of her: minor son, transferred certain 
villages, part of a talukdari estate, and in 
the deed of transfer contracted on behalf of 
the minor, to indemnify the transfered 
against a Government claim for revenue, 
the villages having .been transferred as 
rent-free. Ik. was. held’ in a suit by the 
transferee: that.he could not enforce the 
contract of indemnity ‘against the minor 
and that the suit so far as it was founded on. 
the personal liability of the minor failed. 
But there was no question of the validity 
of the transfer, and their Lordships did not 
decide that the transfer was void by reason 
of the covenant being unenforceable. 


It must be taken that a guardian in the 


course of his management of a ward's prop: 


erty is competent to grant leases of it. 
This power is recognised by s. 27 of the 
Guardians and Wards Act; and even if a 


guardian in excess of his power under the. 


Act granis alease for aterm beyond that 
which is permitted to him without the 
sanction of the Court, the lease is only 
voideble unde: s. 30 at thz instance of any 
person affected by it The lease in the 
present instance was within the gurrdian's 
powers undérs. 27. This distinguishes the 
case from Mir Sarwarjan v., Faktruddia 


(1) 1B 591; MT ABPO 


eo 


ity’ and 
‘Incapable of specific performance. There 


-8386 -> fedptinwissa BEGUM v. H. H dakacaie (MADR. 


„Mahomad Chowdhuri (2), where o gumdian . 
_contracted to purchase immcvable property, 
“on behalf of mincr, and it was held that this 


‘being something which the guardian was 
not competent to do, there was no mutual- 
accordingly the agrcement was 


is, too, a further distinction that in this 
case a transfer of properiy has been exe- 


cuted whereas in the cther case the contract 


‘wes executory. Now a lessee cannot escape 


-from his -covenant to pay rent unless 


there has been a total failure of considera- 


„tion for the lease or unless it is shown that 


the lease has come toan end; see Grimsdick 
v. Sweeiman (3). Has there been such a 


‘total failure of consideration in the present 


case ? Obvicusly net. The lessee has got 
ibe premises, of which the demise was at 
least part cf the consideration for the rent. 
Nor can these ccvenants by the lessor be 


“consirved cs conditicns. A ecvensnt is a 


different thing to a conditicn, end although 
the faiiu.e of a ccndition may serve to put 
en end io aterm, there is no authority for 
scying thet the failure ol a covenant cr tLe 
impossibility of enforcing a covenant will 
have thet efféct.- Thus in Giimsdick v. 
Sweetman (3), (supra) where premises were 
demised zs a beerhouse and the lesse cn- 
tained a. coveneùt by the lessor for ‘quiet 
enjoyment. and bythe lessee to continue the 
premises;es a. beerhouse, it was held that 
the extincticn-of the beerhouse license by 
the licensing authority did not put an end 
to.the term and that..the- lessee remained 
liable for the rent. It may ‘furiher be 
observed that it is neither the lew in Eng- 
land tior in India that u failure of a lessor 
to perform his covensnt to repair will. put 
an end-to-a lease: See Woodfall on Lengt 
lord and Tenant p. 769; and Gorindaswami 
Chettiar y. Palaniappa Chettiar (4). 

J, therefore, think that there can be no 
doubt. that the failure of the lessor’s 
covenanis because they are not enforceable 
will not enable the lessee to avoid the lease. 
On. tLe other hand it is quite intelligible 
that a lecsor who finds that he has been 
subjected 10 covenants in a lease which are 


not binding cn him shculd have the right 


to ¿void it. But be must elect to avoid the 
lezse es a whele cr to adept it. He cennot 
upprobaic ed reprobate it. See Zemindar 
_(2) 39 © 232; 13 Ind. Cas, 331; 891 A 1;16 C W 
N 74,912) MW N22; 9 ALJ 33, 150'L J 69; 
li Bam. Lk 5; 21 ML. 1156; 11M LT 8 (PC). 
3) UXD KB 740; 78 LS KB 1162;101 L T 
irre £5 fie cane “638 SJ 717. 

(4) 4 ; &7 Ind, Cas, 10; A I 1925 
Mad. 833: 21 W 27,0 ooo ie a 


‘Judge. 


iss td 
of Pulararam v. Maharaja of-.Pitiapuram . 
(5). The plaintiff by suing on the leesee’s 


“covenants for rent has chosen to adcpt the 
-lease, end in my judgment her suit is 


Maintainebie. It follows that the appeal 
must be allowed and the appellant will have 
the ecsts of the appeal. 4 
Though the question of the counter-claim, 
which was dismissed, was not before us, ihe 
result of this appeal will not affect the 
defendant’s.right to raise the counter-claim 
by way of a defence. Whether anything 
more is open io the defendants will be 
considered by.the trial Court. The suit, ig 
accordingly remanded for re-trial. $ 
Varadachariar, J.—I agree. 
In dealing. with the preliminary issue, tLe 
learned trial Judge has (if I may say so) 
rightly proceeded on the footing that under 


‘the Muhammedan Law it is within the powers 


of a father, es guardian of his mincr 
daughter, to grant a lease of tLe minor's 
prcperty, if it be for the minor's benefit and 
that the suit lease is as a whole for the 
minor's: benefit. He wes also of upinicn 
that even ;suca of the covenants in the :leuce 
cs have been relied on in the course of-this 
preliminary discussion sre not “out of plice 
jn the lease as a whole,’ though they might 
be described eS (nerus ¿nd personal. 
Adverting to the distinction between “exe- 
culed” transec\ions end “executery” con: 
tracis, he has applied tohe present case the 
principles applicable to executory contracts, 
because the lease contains some “unper- 
formed personal covenants.” On this, last 
point, 1 am unable to agree with the learned. 
Reference has been made in the judg- 
rent of Mockett, J. to three covenants in 
particular, those numbered (a), (c) and (e). 
In dealing with covenant No. (a) the learn- 
ed Judge kas not sufficiently emphasised 
what we are informed is the true. position). 
namely, that the vacant lands marked `B 
and C in the plan annexed to the lease and 
in respect of which there is the covenant. 
not to build on or separately sell, lease out,, 
eic., are lands included in tLe demise. If 
this be the correct position, that ccvenant, 
really imposes no additional obligation on, 
the lessor. l ae h 
With regaré@ to tLe ccvenant to repair the 
premises und he:p iba same ia good end- 
habitable state and condition, I refrain from, 
saying anything on the merits, because its 
scope and the extent of the obligation ims 
(5) 54 M 163; 135 Ind. Cas. 17; A IR 1931. Mad! 
140; 60M L J 56; 33 L W 95; Ind. Rul, (1932) Mad 


“1936: 
. posed thereby will.be some of the questions 
- to be considered after 
. content myself for the presens with saying 
that I cannot accede w the ergament ad- 
vanced by the learned Counsel for the res- 
- pondents that-the plea raised in para. 10 of 
the written statement filed by the plaintiff 
.in answer to the counter-claim, amounts to 
an election to repudiate the lease or to a 
-total denial of liability under this covenant. 
Whenever a minor or a minors estate is 
concerned, a distinction is well recognised 
in the Indian law, between the liability of 
the minor's person (after he attains major- 
ity) and the lability of the estate. Itis 
sufficient lo refer in this connection to s. 63 
.of the Contract Act and the observaticn of 
the Privy Council in Mohori Bibee v. 
-Dharmadas Ghose (6). See also Venkata- 
swami Naicksr v. Muthuswami Pillai (7) 
‘and Ramajogayya V. Jagannathan (8). The 
learved triel Judge hes recorded ihat this 
plea was explained by Mr. Venkatarama 
Aiyat.as meaning “ihat.a decree can cniy 
be obtained against her estate.” This is in 
accordance with the above distinction and 
cannot be construed “as a denial of all 
liability. = : i 
The learned Judge is, of course, right in 
saying that “no decree. for specilic perform- 
ance could be made against the plaintiff.” 


But as he himself recognises elsewhere, the. 


non-availability. of the remedy by way of 
specific. performance does not necessarily 
‘show that .a contract is void. Several 


instances .are well known to the law where. 


a Court may feel obliged. to refuse. specilic 
performance and yet may award damages. 
This 


specific performance may not be available. 
. Dealing particularly with the refusal of 
specific performance on ihe ground of want 
of mutuality, I may point out that though it 
is the rule under the English Law that. on 
this ground an infant cannot sustain a suit 
for the specific performance of a contract, 
it is not the rule there that there is no valid 


contractin such a case or that the lessee: 


can avoid the lease on the ground of the 
lessor’s infancy (sce Woodfall latest Edn. 49). 
In Zouch v. Parsons (9), Lord Mansfield 


(8) 30 0539 at p, 548; 30 1 A 1ft; 5 Bom. L R 
421; 7 OW Natio 8 Barga (PO. O 
(D BEM L J177; 43 Ind, Uas. 349; “AT R 1919 
Mad. 1102; Y3 M LP £80, °° E 

(8) 42 M 185; 49 Iud. Cas. 872; A I R 1919 Mad. 


641; 25 M LT239 1 W 229; 36 M LJ 29; (1919). 


M -AWON 18 (F B). ; : 
(9) (1765) 97 E R 1103 at p. 1110; 3 Burr. 1794; 1 
Win, Bl. 975. é f ; 
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the remand. I, 


clearly shows that there may be a. 
valid contract though the remedy by way of. 


` 202; 25 T 


` 993; 37 


E 


quə'ing from an earlier authority said: 
“the lessee can in no case avoid the lease on account 
of the infancy of the lessor, which shows it not to be 
void but vaidable only. And it is better for infants 
that they should have an election.” 
As pointed out by the Master of the R»'ls 
in Plight v. Bolland (10). It is more the 


“way the principle of equity was develop2d 


and ih absence of precedenis decreeing 
specific performance in such cises, that led 
to the establishment in England of the rule 


‘that specific performance is not available 
‘to or against an infant. 


The way in. whicn 
Parker, J. (as he then was) states the posi- 
lion in the opening words of his judgment 


in James Junes & Suns, Lid. v. Tankerville 
(Earl) (11), clearly indicates that-a party 


my be entitled tc the remedy by way of 
damages, even in cases in which want of 
mutuality may preclude the remedy by way 
of specilic performance. 

“As some argument was advanced before 
us in this connection, on the basis of the 
judgment of the Judicial’ Committee in 
Mir Sarwarjan v. Fakhruddin Mahomad 
Chowdhury (2), I must state [with ‘due 
respect to observations to the’ contrary in. 
some decisions cf. Ramakrishna Reddiar 
v. Kasivasi Chidambara Swamigal (12) and’ 
Venkatachalam: Pillai v. Sitharam Rao 
(13)] that that case is no authority for the. 
proposition that an executory contract enter-. 
ed into by a guardian on behalf of a minor. 
is void in law. -It is true that under the: 
Indian law, a minor has no capacity.’ to: 
contract and his-contract is, therefore, void.: 
But when the.contract has been entered into 
by a guardian there is no question of want 
of “capacity.” The minor may not be bound - 
by the contract if it is in excess of the: 

uardian’s powers or not beneficial to the 
minor. Butthat is not the same thing as. 
saying that it is void, in ‘the sense that- 
the other parly to the contract can ignore ~ 
ib., 

Mr. Venkatachariar laid stress on the 
fact that in Mir Surwarjan v. Fakhruddin ` 
Mahomed Chowdhury (2) the suit for- 
specific performance was brought bythe : 
minor himself, after he came of age, thereby _ 
showing that he was willing to affirm the 
contract; and he argued that the refusal of ; 
specific performance by the Judicial : 


-0) (1828) 4 Russ 298; 28 R R817. 
CD Eon 2 Ch, 440; 18 LJ Oh, 61410114 T 
14 


714, 
Hoy 54 M L J 412; 108 Ind, Cas. 282; A IR 1928. 
a 407; 27 L W 322; 1928) M W N 185. xs . 
(13) 56 M 433; 142 Ind, Oas. 315; A IR 1933 Mad. 
L W 310; (1933) M W N 315; AML J 
351; Ind, Rul, (1988) Mad. 619, a 
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Commitlee ‘even in such circumstances, 
showed that the contract was in their Lord- 
-ships’ opinion void end sccordingly in- 
capable of ratificaliaon. The answer to this, 
it seems tame, is that as pointed out in 
para. 460 of Fry on Speci’e Performance, 2 
contract to be specifically enfcreed must be 
sich thet it might at the time it was entered 
into, have been enforced by either of the 
parties against the other of them. The 
game principle is reaffirmed in tke open- 
ing sentence of para. 463 in the following 
words: 

“The mutuality of a contract is, as we have seen, 
to be judged of, at the time that it is entered into”; 
and at the erd of that paragraph it is 
observed: 

“From the time of the execution of the contract 
being the time to judgs of its mutuality, it further 
follows that the subsequent performance by one party 
of terms which could not have been enforced by tha 
other, will not pravent the objection which would 
arise from the preseacs of such terms”. 

Referring to Flight v. Bolland (10) (in 
para. 461 of his book), Fry, L.J. s-ys 
“an infant cannot sue because he could 
not be sued for specific performance’; but 
-his observations in the foot-note in relation 
to the case of Clayton vw. -iskdown (11) and 
the remarks'in seme of the succeeding 
foot-notes show that even in England there 
have been differences of cpinion in the 
matter but thatthe rule as stated in the 
text is in accordance with the preponderance 
of authority. Again, paras. 463 and 46) 
show that the objection on the score of want 
of mutuality may be waived; this indicates 
that this objection is not identical with a 
plea that the contract is void. The con- 
tradistinclion is clearly brought out by 
the observations in the penultimate 
paragraphof s. 2o0fChap. III, Part II in, 
Leake on Contracts (7th Edition, page 402) 
where it is stated that a contract which is 
voidable by an infant is binding upon the 
other contracting party until avoided and 
that the infant may, therefcre, sue the otler 
party, but a Court of equity will not in 
general grant specific performance of a 
contract at the suit of an infant. 

In the light of these considerations, it is 
instructive to note that in Mir Sarwarjan's 
case (2) Lrrd -Macnsghton took care to 
stale the p sition in the following terms:— 

“as the minor in the present care was not bound 
by the contrect, there was no mutuality and the 


miaor who has new reached his wajority cannot 
obtain epeci_-c performance of the cor.tract”. 


Tne earl:er observation in the same case 
that “itis not wihin the competence ofa 
(uy) (1714) 9 Vin, Abr, 398; 2 Eq. Cas, Abr, 516; 22 


a 
0 A, 
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manager of a minors estaté or within the 
competence of a guardian of a minor to 
bind the miner orthe minors estate by a 
conirect for the purchase in immovable 
property” may be considered along with 
their Lordships’ observation in Waghila 
Rajsanji v. Sheikh Masludin (1) that “she 
guardian exceeded her powers so faris 
she purported to bind her ward”. These 
observations must be understood as indicat- 
ing the limitaticns on ihe power of a 
gusrdian so cs to give the minor the 
opticn of saying that he is not bound by 
such covenants end net that the covenan’s 
are void in the sense that the minor cannot 
stand by the contract end seek to hold the 
other pariy bound by it even for purposcs 
of remedies otherthan specific performance. 
I may observe in p¿ssing that the observe- 
tions of Sir John Wallison the Wagela 
Rujsanji v. Sheik't Masludin (1) case ird 
in Ramajegayya v. Jagannathan (8), ley 
undue stress upon the fact that their Lero- 
ships “dismissed the suit altogether”. - It 
would be suificient fur the present purpote 
to distinguish tLe Waghela Rajsanji v, 
Sh ikh Auslucin (1) e-se onthe ground 
thst the objeciion to the guardian's 
covenant was there taken by the finor 
and their Lerdships upholding tLe objec- 
tionis quite consistent with tke view that 
it is voidable at the instance cf tLe 
minor. But the view of Sir John Wallis 
that decision precludes not merely the 
‘personal’ Jiability of the ward in the narrow 
sense but also the liability of his eslete 
ignores the fact that on peges 561 and 562* 
their Lordships state an argument cf Mr. 
Mayne which, however, they leave open cn 
ihe express ground that ile question 
before them ielated cnly to the liability of 
the taluqdari estate end ihat tLe liabılity 
was precluded by the terms of Act VI of 
1862, I may add that in nearly all dle 
eases where the decision in Waghela 
Rajsanji v. Sheikh Masludin (1) has been 
discussed, the objection to the binding 
character of the covenant was raised by the 
minor himself. This was certainly the case 
in Renichan v, Manakkal Raman Sumayaji- 
pad (15) referred to by Mockett, J. As 
pointed out by the Full Bench in 
Liaghavachariag V. Srinivasa Raghava- 
chaitur (16), principles recognised or 
(15) JAM Ld iliy 74 Ind. Cas 308; A IR 1123 
pe 553; 17 L W 558; 32M L T 107; (1923) M WN 
(16) 40 M 308; 36 Ind. Cas, 921; AI R 1917 Mad, 
630; 31 M LJ 575; 0M L T 407; (916) “2 MWN 
363 (F B). 
*Page of 11 B.— [id] 
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enacted for the beneit or protectio1 of 
minors need no necessarily be held to 
apply to their prejudice. 

Before passing on tothe next argument, 
I may also point out that in respect of the 
covenant to repair, no question of specific 
performance can arise (see Woodfall on 
Landlord and Tenant, page 769). The 
remedy of the tenant in the event ofa 
breach of the covenant can only be either 
by way of deduction from the rent or by 
way of a claim for damages or reimburse- 
ment of moneys spent. As pointed out by 
my learned brother, the tenant cannot 
ordinarily treat a breach of this covenant 
as avoiding the lease or justifying him in 
throwing up the tenancy. It is unnecessary 
at this stage and for the purpose of this 
appeal to examine the argument that the 
covenant to-repair imposes no special burden 
on the estate, because it may be said to 
be p.irbof a guardian's duty even apart 
from the lease, to do all things necessary 
to preserve the property of the minor and 
in ths case of a house, preservation may 
include repair. On behalf of the respon- 
dents, it has been suggested that the 
covenant here implies much more, but the 
main argument is based on the fact of ils 
baiig a “covenant” and not merely an 
obligation under the personal law. 

Proceeding now to the contention based 
onthe covenant for renewal, I feel more 
free to deal with it in view of the events that 
have happened during the pandency of these 
proceedings, because there is no loager any 
likelihood of that covenant being sought to 
be enforced. Itis true that the normal 
remedy for iis enforcement will be by way 
of specific performance and in view of the 
decision in Mir Sarwarjan v. Fakhruddin 
Mahomad Chowdhury (2) that remedy 
would not be available as between the 
parties here. The question nevertheless 
remains how that circumstance affects the 
operation of the lease. There is consider- 
able authority in support of the view that 
the covenant for renewal is separable from 
the demise [see the cases referred to in 
Mahandra Nah Srimini v. Kailash Nath 
Das (17); and it would not, therefore, 
follow that the unenforceability of that 
covenant would of itself svalidate the 
Tease. The learned Counsel for the respon- 
dents were accordingly obliged to put 
their-case as one of failure of considera- 
tion. It was argued that in return for 
the promise to pay rent and other covenants 

(17) 55 © 8il at p 851; A IR 1929 Cal. 50; 109 
Ind. Cas, 298; 32 O W N 439; 4701 9376; 
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entered into by the lessee, -the ‘lessor has 
not merely to put the lesse into p sse3sion 
but has also to carry out his various other 
covenants including the one for renewal, 
that the expectation of a renewal of the 
lease must have formed a substantial part 
of the advantages which ths lessee intended 
to secure in return for the high rent which 
she undertook to pay and if that advantage 
could not be secured toher, part of the 
consideration must be deemed to have 
failed. Reliance was placed upon s. 24 of 
the Contract Act and it was argued that 
this was a case where the stipulation for 
rent single and indivisible and the Oourt 
must either enforce the contract as a 
whole or setit aside as a whole. 

I am unable to acceptthe argumant thus 
stated. Section 24 of the Contract Act does 
notin terms apply here because there is 


ma question of any unlawful object [ef 


Dip Narain Singh v. Nageswar Prasad (18)]. 
Putting the position at the highest, the 
respondent's case could only amount toa 
partial failure of consideration; but such 
partial failure, :whatever other remedies it 
may give rise to, will not exonerate the 
lessee from liability to pry the stipulated 
rent, nor entitle him tə treat the lease as 
void. It will be instructive in this connse- 
tion to compare sub-cl. (e) of s. 103 ofthe 
Transfer of Property Act with sub-cls. (f) 
and (g). f 
On the terms of the covenant for renewal 
in this case, there is a further answer to 
the respondents’ argument. Ths lease 
provides for renewal “at a rent to be 
settled then”. It seems to us more than 
doubtful if a covenant in these terms can 
ever be enforcad by a spacitic perform- 
ance. It is difficult to conceive that 'a 
Court can direct a renewal when ths docu- 
ment itself does not indicate the rate of 
rent or even provide dita with references to 
which the Court can fix what may be 
called a proper rent [see N wa Kishore Das 
v. Madan Mohan Das (19) cf. Srimati 
Giribala Dasi v. Kali Dos3 Bhanja (20)]. 
The learned trial Judge notes ih»t neither 
side raised before him the argument that 
this covenant was bad for uncertainty. But 
in that- connection he refers only to’ the 
tenant's option in respect of the period of 
the renewed lease and dəes not notice 
(18) AI R 1930 All. 1; 122 Ind. Cas, 872; (1930) 
ALJ 45; 14 R D 46; 52 A 338; Ind. Rul. (1930) All, 
323 (E B). à 
(1) A IR 192; Cal, 316; 6) Ind Cas. 609. . 
(20) 39 M L J 329; 57*Ind Cas, 626; ATR 1921 
P O 74; 22 Rom. L R 1332; 23M L T 1; (1920) M W 
N 853; 330 L J57; 250 W N 320, 
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ike obvious uncertainty. as -to the “rate of 
rent. In Jardine, Skinner & Co. v. Rani 
Surut. Suondari Devi (21) it was assumed 
that having regard to the stipulations in 
the lease, ‘it would have been possible for 
the Court to fix a proper rate of rent for 
the renewed term, but this course does not 
seem practicable in the present case. In 
Secretary of State for India v. Volkart 
Brothers (22), it became unnecessary to deal 
with the question of uncertainty, in the 
yiew which their Lordships took upon the 
other questions raised in that case. Iam 
cn this ground also unable to agree with 
the - learned trial Judge that the un- 
enforceability of the covenant for renewal 
is areason for holding the suit lease to be 
void nor to accept the respondents’ conten- 
tion that it amounts to a failure of considera- 
tion to any extent. 

In the course of the argument, I put it to 
Mr. Venkatachariar whether it is not open 
to a minor after he comes -of age to adopt 
and ratify, a transaction. entered’ into by a 
guardian, though it might have been in 
excess cf -the ‘guardian’s. powers | and. in 
that. sense not binding on the “minor, 
This: test.is relevant in the present .case, 
pot. ‘only for the purpose of determining 
whether the transaction can properly’ be 
described as void but also because. we 
have informed that the minor plaintiff has 
come of age during the pendency of ‘the 
suit and was wi ling to stand by the lease, 
ìf the quondam-minor adopts the guardian's 
lease, it can ‘only be on the basis that the 
minoris -willing to-abide by all the coves 
nanis. in the slease according to their 

natural meaning and effect, because ‘she 
cannot. approbate. and ` reprobate. -Mr. 
Venkatachariar answered that so far es thd 
guardian's . transaction is in the nature of 
a, “transfer of. property,” it is open to. the 
minor4o adopt it, though in excess of the 
guardian's powers, but. if it is only a 
‘contract’ it’is wholly void. if in excess 
of the guardian’s powers and, therefore, 
incapable of .. being ‘validated by any. 
principle of ratification. In support of this 
distinction, he relied on s.2 sub-s. (g) of 
the Contract Act declaring that an agree- 
ment not enforceable by law is void. 
This is begging. the question, because if 
it is enforceable at the option of the minor 
but not at the option of the other party, it will 


enly he a ‘voidable’ contract falling under 
` (21) 514A 164; 30 L R 140; 3 Sar. 847. 

iy 51 M 883: 111 Ind. Cas, 404; A IR 1928 P G 
58 M LJ 616; 48CL J 
PN 33: 28 L W 803; 30 Bom. L R 1578; 
EIN 423; 26 A' DJ 1229; 13RD 42 PO 5 
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(i). Even- accepting the distinetion 
suggested by Mr. Venkatechariar, Esee inc 
reason why the present case should not be 
held to fall under his first head, namely, a 
transaction in the nature of. a transfer of 
property. A lease is not the less a transfer 
of property because it- contains or implies 
covenants and in that sense may be ‘bila- 
teral. Govind Kurup v. Chowkkeram Keloth 
Bekku (23), is not apposite here, becausé 
the transaction was there entered into Dy 
the minor himself and not through a guardian 
and, therefore, directly fell under s. 7 of the 
Transfer of Property- Act. Even in, the 
case of a sale, the sale-deed may contain or 
the law -may imply-certain covenants: but 
the transaction does not on that- account 
cease to bea transfer of property. 

‘I may refer in this connection. to 
Kandasami Pillai v. Ramasami Mannadt 
(24), where it was pointed out that a lease is 
a transfer of property and is in the naturé 
of an.executed contract and that, therefore, 
all the considerations which apply to the 
enforcement of-mere contracts do not neces: 
sarily apply to it, [Cf. Dip Narain Singh 
v. Nageshwar Pr asad (18)}].- As observed by 
Abdur Rahim, J. in the course of ihe arguz 
ments in Kandasami Pillai v. Ramasami 
Mannadt (24), the covenants are in sucli 
cases “incidents of the transfer of property", 
The observations of the Lord Chancellor-in 
Wolverhampton and Welsall Railway Co: 
y. London and North Western Railway Co: 
(25); (referred to by Abdur: Rahim, J.) may 
be compared with the remark of Lord 
Chelmsford in Kamala Naicken v. 
Pitchacooty:Chetty (26), that a lease’ is not 
an.-executcry conlract - and .there ‘is: no 
question of specific . performance after the 
lease had been granted. Section 127 oftthe 
Transfer of. Property Act shows that. where 
as part of a.transfer of property obligations 
ere‘cast on @ minor, he may on attaining 
majority accept the whole transaction includ- 
ing the obligations thereby cast on him [efs 
Subramania.Aiyar v. Sitha Lakshmi-(27)|._ - 
- With reference to the argument advanced: 
by Mr. Brooke Elliot -on the jlanguage of 
s. 112 of tLe, Government of India Act, 
Mockett, J. has observed that it could not 
have been the intention of Parliament that 
ihe ‘capacity’ ef a grantor should be judged, 
of not with reference to his personal: law 

(23):59 M. L J 3il; 129 Ind.. Cas. 449; A I R 1931 
Mad. 147; 32 L W 811; Ind. Rul. (1931) Mad. 257, i 

@1). ).42 M 203;- 51 Ind. Cas. 507; A IR 1919 Mad. 
168; 36 M LJ 313; (1919) MW N an (8 B). 

(25) (1873) 16 Ia 433; 43 L J Ch. 131. 

- (26) OMIA 36 ah p. 396;.2 Sar, 147 (P ©), 

(27) 20 MIT, | nar a a weft ay eine 
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but-by the English Law, ‘whenéver ‘the 
defendant happens to be an English man or 
English woman. I respectfully agree with 
him. The obscurity of the corresponding 
provision in’s.17 of 21 Geo. IO, C. 70, 
was commented or in Sarkies' v. Pro- 
sonomoyee Dossee (28). Section 112 was 
adopted from an earlier statute which only 
dealt.with the application on the personal 
laws of ‘Muhammadans and Gentocs’. I 
venture to doubt whether the expression 
personal law or custom’ in that context was 
intended to apply to the English Law at 
all.’ In any event it will be ` legitimate “to 
restrict the operation-of that provision -to tae 
incidents of the contract or dealing. 

Jn the view we “have taken as tothe en- 
forceability of the lease, it is unnecessary to 
deal with the apalah for amendment of 
the plaint. 
| AJD. Suit remanded. 


Lege 794 ab p. 806 & 808; 8 CG L R76; 4 Shom, 


c 


pe = ‘PATNA HIGH COURT 
Civil Appeal No. 175 of 1931 
Septembér 30,1935 ~- 
—CourtTrey-TERRELL, C. J. AND DHAVLE, J. 
| KEDAR NATH GOENKA AND ANOTHER 
: —PLAINTInes—APPELLANTS 
~ -Versus 
BHAGWAT PRASAD KUMAR AND 
OTAERS—DEFENDANTS—RESPONDENTS 
Mortgage—Sale ‘deed by mortgagor in satisfaction 
of debt—Partial failure of consideration—Suit on; 
mortgage—Maintainability of+New contract, if. 
terminates relationship of mortgagor and mortgagee, 
Clause in’ mortgage as to keeping alive of mort: 


ri éct—Transfer of Property Act (IV of 1882); 
101. 


‘Where a mortgagee accepted a sele of some of 
the mortgaged properties in 
entire mortgage ‘debt and, the sale deed contained: 


a. clause that the effect of the mortgage created: 


under the simple and usufructuary, deed be’ kept: 
intact, but there was a partial failure of considera- 
tion due to the failure of the mortgagor to deliver’ 
part of the property sold: 


‘Held, in a suit on the mortgage, that the result“ 
of the transaction wasthat a new contract was entered: 


into by. which the former relationship of a mort- 


gagor and mortgagée was terminated. and the new, 


relationship of a vendor and vendee was substitut- 
ed and for a breach of that new contract a remedy 
was open to the person who was damaged by its 


breach, but there could be no question of the rights . 


under the old contract surviving. There was no 
merger. Lachhman Prasad v. Lachmeshwar Prasad 
(1), referred to. Upendra Nath Samanta v. Saroda 
Prosad Ghosh (2), distinguished. 

Held, also that the words as to keeping alive the 
mortgage: bond were merely an assertion of the 


game rights that sre conferred by reason of s. 101,: 


Transfer of Property Act, and-they are intended. 
merély to preserve to the mortgagee a shield’ 
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aginst the élaims of persons: ‘astig “ap? a: ostbsg- 
duent chargo upon the samo proporty.. = A3 

O. A. from original decree of -the ‘Bubs 
Judge, Monghyr, dated September. 10, 1931, 

Messrs. Ss. M. Mullick, S. M. -Nramatullah; 
Nital Chandra Ghosh and J. O.. Sinha, for 
the Appellants. - oe 

. Mr. S. N. Bose, for the Respondenis. wk 

` Gourtney-Terrell, C. J,—This- is. an 
appeal from the decision of the Subordinate 
Judge of Monghyr ina suit to enforce a 
mortgage. The essential- facts may he very. 
shortly stated., The mortgagées’: suit is on 
a mortgage executed on October 5, 1917, 
for a sum of Rs. 6,291. It has- been. dis- 
missed on the ground that the mortgage 
debt has been satisfied by. the sale by ‘the 
mortgagors to the mortgagee plaintiffs of 
the. equity of redemption “of the mortgage: 
deed. The mortgage in question came 
about in the following way: On October 4, 
1909, defendants Nos.1, 2 and3 executed 
a mortgage-bond to, the plaintiffs - for 
Rs. 19, 000 odd. On October 5, 1917, calcula- 
tion was made as to the amount which 
remained due on this bond in respect of. 
principal and interest and the sum so. 
found was Rs. 38,000odd. A new transac-; 
tion was entered into. -The mort ga gors 
borrowed from the mortgagees another 
Rs. 5,300 odd and then executed in favour: 
af the mortgagees two documents one of 
them a , simple mortgage-bond (the: 
mortgage-bond now sued upon) for Rs. 6,291: 
and seven: properties ‘were mortgaged by 
that deed. As t6 two of these properties. 
the mortgagees were given an anomadlous: 
usufructuary mortgage for: Rs. 37,000 odd: 
The debt on these mortgages. qontinued: 
swelling up, ‘and on October 24, 1928; ihe: 
total dues by the defendants tothe plaint- 
‘ifs amounted toRs. 49,500 odd. Therefore, 
the mortgagees and the defendants entered: 
into :a deed of sale and the. defendants: 
conveyed properties Nos: land 2 out of the: 
seven properties, the subject.of -the original: 
mortgage, to the, mortgagees for and in! 
respect of the said sum of Rs. 49,500 odd: 
and the mortgage-debt was putan end to. 
In the sale-deed the following expression: 
occurs: afler reciting that the consideration‘ 
price for the conveyance of the properties’ 
Nos 1 and 2 was to be Rs. 49, 500 the deed: 
continued thus: 

“Keeping intact the effects of the sinikang naka $ 
under the mortgage (simple) and sudbharna: (usu- . 
fructuary mortgage-bonis aforesaid; (and we) put , 
th: said purchaser in possession of the vended ‘ 
proparty in our place, admitted him to be the Absolute ° 
owaer, and set off the whole and entire. consideratión : 


in respect of the dues of the said purchaser under both ; 
(his) said: bonds,- 
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. The reference to the keeping intact of 
the effects of the mortgage has been relied 
upon by the plaintiffs in this case, and itis 
erguedc on their behalf that it. was intended 
that, nolwithstanding the deed of sale and 
the apparent extinction ofthe mortgage- 
debt, the mortgagees should remain in 
possession of the full rights under their 
mortgage-bond. In other words, the argu- 
ment amounts to the contenticn that by 
virtue of the sale-deed tke mortgagees 
became not only mortgagees again, but 
further, proprietors by virtue of the con- 
veyance. This would be an entirely 
anomalous situation for which I am sure 
there is no precedent. The words as to 
keeping alive the mortgage-bond were merely 
an assertion of the same rights that are con- 
ferred by reason of s. 101, Transfer of 
Property Act, and they are intended merely 
to preserve tothe mortgagee ashield against. 
the claims of persons setling up a subse- 
quent charge upon the same property. 
They have no reference in their proper 
consiruction either in the deed or in the 
Act to the maintenance of any mortgage 
rights by the mortgagee against the mort- 
gagor. Properties Nos. 1 end 2, which were 
the subject of the sale-deed, consisted of a 
three annas odd share in mauza Sikandarpur 
which was tLe properly mortgaged. After 
the execution of the sale-deed the plaintiffs 
registered themselves as proprietors of the 
property conveyed. 

They subsequently found out the position 
of the defendants second party. These 
are persons wao had obteined a money 
decree against defendant No. 3. Defend- 
ent No.3, who is one of the: mortzgagors, 
had” a one anna odd share in the said pro- 
perties and the plaintiffs found that they. 
were, in a position of doubt as to whether 
these defendants second party, (who in 
executicn of their money decree had ai- 
tached that one anna odd share of defend- 
ant No. 3), had any right to doso and they 
took up the positicn in their plaint that 
they had not received-that which they had- 
bargained to receive under the sale-deed 
ond, therefore, the sale-deed had no effect 
upon the rights under the mortgage-deed 
sued upon and they, therefore, purported 
to sue defendants Nos. 1, 2 and 3 implead- 
ing the defendants second party and 
claiming a mortgage-decree for sale of the 
said propertics. The defendanis second 
party, as [have sa‘d, having attached this 
one anna odd share of defendant No.3, put 
it. up for sale on August,6, 1928, before the 
date of the sale-deed in question and 
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brought it in and got delivery of possession. 
The case on behalf of the plaintiffs is put, 
I think, in two alternative ways. First of 
all, it is contended that under the sale-deed 
the rights of the plaintifis were preserved 
as mortgagees notwithstanding that they 
also became proprietors under the sale- 
deed. This contention Ihave already dealt 
with. Secondly, itis said that owing to the 
failùre of the defendants first party to 
deliver the property contracted to be 
delivered, that is to say, the three annas 
share and being only in a position to 
deliver a two annas share in, Shikandarpur, 
there has been a total failure of considera- 
tion. fs : 

For ashort time during the argument I 
was, speaking for myself, attracted by 
this proposition, but an examination of the 
fact shows that it is not a case of total 
failure of. consideration, but a failure of 
consideration with regard to a quantum only, 
Unless it could be satisfactorily argued 
that ihe sale-deed was of no effect on a 
total failure of consideration the decision 
cannot be otherwise than that the morlgage- 
debt was extinguished by the execution of 
the sale-deed. This proposition has been 
clearly exemplified by the decision in 
Lachhman Prasad v. Lachmeshwar Prasad, 
66 Ind. Cas. 203 (1) and the. learned Judges 
in that case pointed out that there had been 
a partial failure of consideration; but 
where a person contracts to sell something 
and fails to carry out the contract partially 
there isen appropriate remedy for breach 
of contract and the contract is not wholly 
void, and they pcinted out that in such 
circumstances the execution of the sale-deed 
put an end to the mortgage-debt. In short, 
anew contract is entered into by which 
the former relationship of a mortgagor and 
mortgagee is terminated and the new 
refationship of a vendor and vendee is sub- 
stituted. 4 

For a breach of that new contract a 
remedy is open to the person who is 
damaged by its breach, but there can be no 
question of the rights under the old contract: 
surviving. The cese principally relied upon, 
by Mr. Mullick on behalf of ihe plaintiffs 
Upendra Nath Samanta v. Saroda Prasad 
Ghosh (2), is clearly distinguishable. There. 
was no question of merger, there of the 
rights of the morigagee by reason of the 
(ransfer, because the property which was. 


(D 66 Ind. Cas. 203; A IR 1922 All. 76;,20A LJ 


151. 
(2) 36 O W N.696; 140 Ind. Cas. 589; A I R 1932 
Cal. 172; “Ind. Rul. 933) Cal. 4, oa ae 
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purported. to be transferred was not the 
/ property which had been mortgaged. There 
having been no merger, therefore, the 
rights of tke. mortgagee survived the 
contract of sale. -Here the property actually 
transferred, though not actually delivered, 
was the property which was the subject of 
the equity of redemption and was the property 
which had been the subject of the mort- 
gage. For these reasons, in my opinion, 
the appeal fails, the learned . Subordinate 
Judge having rightly dismissed the suit on 
the ground that it was not maintainable, the 
mortgage-bond having been discharged by 
the execution of the sale-deed. I would, 
therefore, dismiss the appeal with costs. 

. Dhavie, J.—I agree. The appellants 
took the sale-deed in satisfaction of the 
moneys due under the mortgage and the 
sudbharna. Itis not their case definitely 
that the sale-deed has failed in part, but 
they brought the suit cn the footing that 
the defendants .second party claimed a 
prior title in respect of the share of defend- 
ant No. 3 who was one of the mortgagors. 
Whether those defendants have a good 
title or not as against ihe appellants has not 
yet been determined; they asserted it 
against the appellants in the land registra- 
tion proceedings, and there it was the 
appellants that succeeded That title 
involves questions of fact on which no issue 
was framed in the lower Court nor any 
evidence given. -Assuming, however, that 
the sale-deed taken by the appellanis docs 
failin respect of the pert claimed by the 
defendants second party, it is impossible 
to let the plaintifs sue on the mortgage, 


while keeping the bulk of the property con- 


veyed to them by the sale-deed. As a 
matter of fact they stand registered at 
present in the collectorate registers as 


owners of the entire mortgaged property.. 


The provision in the sale-deed regarding 
“keeping intact the effects of the mortgage 
created under the mortgage (simple) and 
sudbharna (usufructuary) bonds” does not 
seem tome {o have the effect of keeping up 
the mortgage as againsl the mortgagors: 
indeed, it is conceded thatit was not open 
to the appellants by any arrangement with 
the mortgagors tc constitute themselves 
mortgagees and owners at one pnd the same 
time. Plainly, that provision was made in 
the sale-deed merely in view. of s. 101, 
Transfer of Property Act, which entitled the 
“owner” of a mortgage, by express words 


or necessizy implication, to provide that: 


the mortgage shall continue to subsist. 
Tne section makes the mortgage available 
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not as against the mortgagor but as 
against puisne incumbrances and others 
occupying the same position; while as 
against the mortgagor, the morlgagee's 
righis are replaced by his rights under the 
sale-deed taken in discharge of the 
mortgage-debt. 

Mr. Mallick for the appellants has con- 
tended that no distinction was made in 
Gopal Sahoo v.: Gunga Pershad Sahoo (3), 
between total failure of consideration and 
partial failure of consideration for a sale- 
deed taken by the mortgagee. In the 
particular case there was a total failure 
of consideration, and their Lordships held 
that the mortgagee was accordingly entitled 
to fall back upon the mortgage. When 
however; as in the present case, there is 
only a partial failure of consideration, the 
position is entirely different. So far as 
the mortgagors as such are concerned, 
they are discharged by thesale-deed, though 
it may be that the mortgagees as purchasers 
will be entitled to damages for the failure 
of the vendors to make out a gocd title to 
some part of the property conveyed. The 
sale no’ failing asa whole, the relation of 
mortgagor and mortgagee, which was re- 
placed by that of vendor and purchaser, 
cannot be recalled as against the mort- 
gagors-vendors, cf. Lachman Prasad v. 
Lachm2shwar Prasad, 66 Ind. Cas. 203 (1), 
even irrespective of the consideration that 
the purchaser cannot both approbate and 
reprobate the sale. The appellants cannol, 
therefore, in view of their acceptance of the 
salé-deed sue on the mortgage, making the 
morigagors the defendants first party nor 
could they have sued on that document 
leaving out the morigagors. The suit 
brought by them was, therefore, defective 
not merely in a tec:nical sense but ona 
matter of substance, and was rightly dis- 
missed by the lower Court. 

Appeal dismissed. 
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Burmese Buddhist Law—Marriage —Cohabitation 
coupled with inlention- Marriage, if constituted, 

- Where a man and a woman cohabib with ths inten 
tina of being husbani and wife, they are husband 
and wife whatever other people may have thought of 
Lee Maung Tha Dun v. Ma Thein (L), distingu- 
ished, $ ‘ = 
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. Mr. Thein Maung, for the Appellate 

_ My. Maung Gyi, for Respondent No. 1. 

| Baguley, J.—This appeal arises out of 
2 suit brought by the appellant in the 
Assistant District Court of Fyapon. In 
this suit she was permitted to sue as a 
pauper. In her plaint she claimed that 
one U Tha Po, now deceased, was married 
first to Daw Hla Ohn, defendant No. 1 
but later on she herself had been taken 
by him as second wife. She claims to be 
entitled to half of some property left by 
him and two-fifths of the other property 
left by him, andthe second, third and 
fourth defendants were joined to the suit 
because they had bought some of the land 
from Da Hla Ohn only after the death of 
U Tha Po. The trial Court framed itis 
issues, but only decided the first which wa 
“whether the plaintiff was the second wife 
of U Tha Po, deceased.” Having come to 
the conclusion that she had failed to prove 
that she was his wife with full powers of 
inheritance it dismissed that suit without 
touching the other issues atall. Ma Nyun 
applied for leave to appeal as a pauper, 
but the application was made out of time, 


so she had since filed the present regular: 
appeal after paying the necessary slamp 


fees. The resson why tke learned Judge 
has refnsed to recognize Ma Nyun’s claim 
to be the wife is not very clear. In one 
passage of his judgment he says: 


-“MANYUN V. DAW-HLAOHN (RANG) 


‘Tt is clear that from October or November 1932, 


U Tha Po openly declered Ma Nyun to be 
lesser wife (mayange), that when he brought Ma 
Nyun back to Tawkame it was his intention to 
keep Ma Nyun as his lesser wife together 
Daw Hla Ohn in the sema house, 
Jater lived with Ma Nyun for some monthsin Ba 
Nyun's house at Dedaye.” 

.On this- finding of -fect it. is 
difficult to. see how Ma Nyun can be saitl 
to have failed to make out her claim to be 
U-The Pos second wife. The 


his. 


with- 
and that he. 


rather 


learned- 


ee refers to the case of Maung Tha Dun- 


-Ma Thein {1).- This is a case which 
devended very lergely on its own facts, 
and I doubt very much whether much help 
can be obtained from it, it being a case 
in which the facis are 80 totally different. 
As was pointed out in that case polygamy 
is undoubtedly lawful to Burmese Bud- 
dhists, Mi Me v. Mi Shwe Ma (2), and 
he may have at the-same time twoor more 
wives who are on, an equal footing, Mi 


af). I Rang. 1; 73 Ind. ‘Cas. 1044; AIR 1924 Rang 


Ta LUB RIU; 14 Ind. Cas. 475; 
LAS; 11 MLT 169; (1912) M W N 201: 15014 


276;.9 A LJ 276; 14 Bort, EO 2MLI 806; : 


160 WN529;5 Bur. L T65(P O 


39. C 492; 39. 
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Kin Gale v. Mi ` Kin Gyi (3).: In the 
present case undoubtedly at the inception 
the relations between U Tha Po and Ma 
Nyun were not reputable. At the time he 
died he had been married to Daw Hla Ohr 
for about 50 years. Ma Nyun had come 
into. the house as agirlof 13 or so, and 
she claimed openly “I was in fact adopted 
when I was young; I became his wife 
when I grew up,” and although she now. 
claims ‘to have been married toU Tha: 
Po in 1885, when she gave evidence in a 
certain dacoity case in 1931 she said. that. 
she was U Ths Po’s adopted daughter. 
There canbe little doubt that until. that: 
time the two had illicit relations but were 
irying to keep the matter dark. Later on, 
however, cohabitation became obvious.. to 
all the world, and Ma Nyun very naturally: 
had to leave the house. Daw Hla Ohn. 
says that Ma Nyun left the house because: 
she fell in love with Sen Win who was 
living in the same house. Ma Nyun says 
she left because she quarrelled‘wi:h Daw: 
Hla Ohn for avery obvious reason, so she 
went and lived with her sister Ma Hnin in’ 
ths same.village, Tawkame, for about two: 
months. After this her sister Ma Hnin and, 
her husband Ba Nyun shifted to Dedsye,: 
and she went with them, and U Tha Po 
followed to Dedaye also. After this Tha: 
Po called her back to Tawkame, and he. 
said thst she had got to livein the same 
ioe with his sanior wife because he was. 
a. respectable min, and that it woald not. 
be. respectable for him if his chief wife: 
and junior wife were to live separately.. 
Tne learned Judge calls the two women‘ 
“chief wife’ and “lesser wife” (mayagyi/ 
and. mayange), but I prefer these ob sher 
words “junior wife.” ; a 


~ When they .g05 to Tha Po's nose Jin, 
Tawkame Daw Hla Ohn was ‘waiting to: 
receive her and she told Ma Nyun. to. 
leave the house. According to Daw Hla, 
Ohn’s account of what happened Ma Nyun, 
smacked her face and when Tha Po inter-., 
vened she told him that his “mayange” 
had slapped her face, and after this Tha 
Po also struck her, and she left the house, - 
and Ma Nyan and Thh Po remained in 
the house for some little time. After this, 
Ma Nyun anf Tha Po went to Dedaye. 
Daw Hla Ohn prosecuted boih of them and 
they were convicted by the Honorary | 
Magistrates and fined: and when giving. 
evidence she admitted that she, stated to 


(3) 1 UB R42; 8 Ind: Cas, 1169, 
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the Magistrates that Tha Pos- ‘mayange’ 
-Ma Nyun had assaulted her. She says she 

made this statement because she was in 

a temper, using, I presume, the term “ma- 

yange" as a termofabuse. Her use of the 

word during afight might well be under- 
stood asa term of abuse, but it is difficult 
to. see how she could still claim to be act- 
ing under the heat of passion and refer to 

Ma Nyun in abusive terms when giving 

evidence’ in the calm atmosphere of. the 

Magistrate's. Court. After this she filed a 

guit. against her husband for divorce, and 

in: the: application after referring to the 
fact: that. her: husband hed assaulted her 
and had been fined. Rs. 20 for so doing she 
goes onto. say that since the abovemen- 
tioned case the defendant had been living 
with the said’ Ma Nyun ` publicly in 

Dedaye. 

: Now adultery by a husband is not in 
itself a ground for granting the right of 
divorce, ‘and there is authority that a single 
act of violence is also not sufficient, vide 
Maung Kyaw v. Ma Thein Tin (4). It seems 
to. me, therefore, that although itis argued 
that this plaint merely suggests adultery. 
yet. the actual meaning of.the plaint must 
be that the senior wife issuing for divorce on. 
the ground that her. husband .has taken 
to himself a junior wife without her. con- 
sent. This suit for divorce was afterwards, 
withdrawn, and Tha Po and Daw Hla Ohn 
executed.a deed. of partition of their pro- 
pērties.. This is a peculiar document. Ihave. 
heard ‘of a divorce. without partition but 


never of.a partition without a divorce, 


and ds'a matter of fact the deed of par- 


tition Ex. C merely divides a certain area: 


of paddy land between the two, . the 
remainder of the properties .. being re- 
tained jointly,.and the parties were to utilize 


them as before: This deed of partition, it. 


may be noted, says nothing about Ma 
Nyun and she is nota party to it. It 
was after this that ‘Ilha Po and 


Ma Nyun lived openly together as hus- 


band and wife, and it was only a short: 
time before his death that Tha Po returned: 
alone to his house at Tawkame, and it. 


iš admitted that, during his last illness, 


which continued. to about twenty days, Ma. 
Nyun did not visit him ; norgdid she come- 


to; the funeral, She says, and there is evi- 
dence to support her statement, that she 


was ill, and one can quite understand after. 


what.happened ihe .last time she visited 
the Louse at Tawkume she was not keen 


G) 7R 790; 121 Ind. Cas. 809; A I R1930 Rang.” 


56; Ind, Rul. (1930) Rang. 187... - 


‘MA NYUN V DAW-HLA DAN” (RANG) 


395 


on going their again so long as Daw Hla 
Obn was there. da Í : 
When this appeal wus being argued, U 
Tnein Maung said that he would give up 
his claim that Ma Nyun married Tha Po 
at an earlier date and would argue that 
cohabitation only crystallized some time 
about November, 1932. Jt was objected: 
that this could not be done. The plaint 
claimed that the parties were married at a 
considerably earlier date, but I do not think 
this claim can be acceded to. The marriage 
of a Burmese Buddhist is constituted by 
cohabitation coupled with intention. The: 
cohabitation started at an earlier date pos- 
sibly, and MaNyun may have intended to 
become his wife from that date. Tha Pos 
intention can only be deduced from his 
actions, and if there is no action of his ear 
lier than 1932 from which his intent can be 
deduced, I see no reason why on this 
Plaint the marriage date as from 1932 may 
not be recognized. In 1932 there seems. 
no possible doubt that he was acting in. 
just the way a man would act if he was’ 
intending to take a junior wife. It is 
pointed out that when he moved to Dedaye. 
he took very. little in the way of furniture’ 
and belongings with him. This may well 
beaccounted for by ‘the fact that Daw 
Hla Ohn is obviously. of 2 militant nature,’ 
and ke may have found difficulty in getting. 
any of his bulky possessions away. One- 
of Daw Hla Ohn's own witness, U ShweB-, 
however, says thet Dow Hla Ohn com-. 
plained tohim that Tha Po had taken a: 
double matiress—a very significant piece. 
of furniture totake away ‘under the cir- 
cumstances. .Stress is laid on the spate“ 
ment of U Tun Aye, who was called. by- 
Daw Hla Ohn, wko says “I once asked*U’ 
Tha Pó- if. it was true. that Ma Nyun was: 
his lesser wife, and he denied it, and he: 
swore that Le might lose all merits if he- 
hed spoken untruth.” This might be 
regarded asa clear and unequivocal repu-* 
diation of Ma Nyun by U Tha Po, if itecan’ 
be believed, and the same wilness also said’ 
“up to the time of U Tha Po's death no 
suspicion arose in my mind that Ma Nyun 
was kept as the lesser wife of U Tha Po.” 
Tf he had no such suspicion why did he 
ask. him the. question. U Tun Aye, it may 
be mentioned, is defendant No. 2 in this: 
cAse and very possibly he may lose some‘ 
of the lands which he had hought if Ma. 
Nyun geisa decree. Stressis laid onthe. 
fact that Ma Nyun doss not appear in any 
of the deeds of tranSfer, ete., which U Tha 
Po-received in his - various- transactions; : 
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Asa matter of fact she does not produce 
the promissory notes executed in favour 
of herself and U Tna Po, which had been 
admitted by the executanis thereof. It is 
pointed out that these are all for small 
amounts and that they could easily have 
been fabricated. This is true, but, on the 
other hand, Daw Hla Ohn does not 
produce any corresponding ccntemporane- 
ous promissory notes executed in favour 
of herself and U Tha Po, and -itis per- 
haps not without interest to note that in 
Civil Regular No. 9 of 1934, of the Town- 
ship Court of Dedaye, in which she sued 
on a lease deed for certain land as the 
legal representative of U Tha Po, deceas- 
ed, the lease deed was executed in favour 
of U Tha Poalone. No wife's name was 
mentioned at all although he certainly had 
one wife if not twoatthe time. The one 
exception which I have referred to in 
Ex. 3, a promissory note signed by Ma 
Nyun herself in favour of U Tha Po and 
Daw Hla Obn, but this promissory note 
was executed before the break in 1932 when 
the relationship of Ma Nyun and U Tha Po 
had been generally discovered and after 
which U Tha Po openly lived with her as 
his wife. The omission to mention her 
name from the p2r.ition deed, Ex. © may 
perhaps be accounted for by the fact that 
the actual property divided between Daw 
Hla Ohn and U Tha Po was the proparty 
which had been .cjuired before his mar- 
riage to Ma Nyun, and in the absence of 
any reference it can possibly be accounted 
for. also by the fact that Daw Hla Oh- 
was atthis time emulating an ostrich and 
refusing to recognize the fact that was star- 
ing her in the face. The deed of partition 
was used to avoid the scandal of a divorce; 
and ifMa Nyun had succeeded in getting 
her name introduced into the deed of par- 
tition the whole scandal would have been out. 

Referring once more to Maung Tha Dun 
v. Ma Thein (1), I am by no means sure 
that at the present time the Courts would 
use ihe expression “lesser wife” as some- 
thing ofa status lower than ihe actual 
wife. If a man has more wives than one 
the first is of course the senior wife. If 
a man finds that he requires more female 
companionship he may marry a second wife 
and keep her inthe house with the senior 
wife and she is then the junior perhaps, 
but stilla wife. On some occasions he 
has a suecession of women in the house, 
but these would be just concubines. He may 
h..ve a junior wife who wOpeniy recognized 
and lives in another house apart from the 
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sonior wife, although this would not be re- 
gudel as quite s3 raspectab'e, „anl her - 
posibion would b3 somewhat equivocsl No 
doubt that was the point of view which 
U Tha Po had when he brought Ma Nyun 
back to his house at Tawkame, vide Ex. A, 
Daw Hla Ohn's complaint to the Honorary 
Magistrates, in which she says that U Tha 
Po said “it is impossible, if Ma Nyun is 
not here. I am a respectable man in Taw- 
kame village. Ifit isthe fact that because 
the chief wife is not on terms with the 
lesser wife, they have to be kept sep3rately, 
I shall suffer in dignity. Iwill keep them 
together.” This statement made by Daw 
Hla Ohn on oath tothe Honorary. Magis 
trates seems tometo put her out of Court 
altogether. After all, the intent which 
made Ma Nyun U Tha Pos wife had to 
be the intent of U ThaPo and Ma Nyon, 
It was not the view which Daw Hla Ohn 
took of the position, nor was it the view 
that the villagers may have taken of the 
position. If U Tha Po and Ma Nyun were 
cohabiting with thé intention of being hus- 
band and wife then they were husband 
and wife wua'ever othsr people may have 
thought of them, and it seems to ms that 
this statementof U Tha Poas repeated by 
D.w Hla Ohn, is final. 

For these reasons, I would allow the ap- 
pal and answer the first issu2 framed by 
the trial Court in the affirmative. As the 
trisl Court did not desl with the other 
issues but des with this pringip 1 preli- 
minsry issue, the case will be remanded to 
the trial Court under O. XLI, r. 23. 

As hss already been stated the suit was 
filed in forma pauperis in the trial Court 
so thatthe decree should have contained. 
an order that the plaintiff should pay to 
Government the court-fees which she would 
have had to pay had she nob been permit- 
teď to sue as a pauper. It shouid have also 
ordered that a copy of the decree should be 
sent to the Collector. Tha decree contains 
neither of thesa orders, and in the memo 
of costs it is put asif the stamp on the 
plsint hed already been paid. As the casa 
is being remanded for decision on the 
merits, the appellant is entitled to a refund 
of the esurt-fee paid inthis appeal, bub to 
save trouble and reciprocal piyment, I 
would pass no order for refund of the court- 
fee, but the court-fee paid on this may be: 
regarded as the court-fee paid in the trial 
Court. Costs of this appsal, Advocate’s fee 
ten gold mo urs to be paid by thesresponad- 
ents in any event. 

D. Appeal allowed. Case remanded, ~ 


'+ Whore, therefcre, 
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BARARI CO-OPERATIVE BANK, Lro.— — 


PETITIONER 
VETSUS 

SINGHESWAR JHA —Oprositr PARTY 

Civil Procedure Code (Act V of 1908), O. KAT, 
r. 58, ss. 47, 115—0. XXI, r. 58, applicalility— 
Applies to all cases where judgment-debtor makes 
objection in representative capacity—Order on 
such odjection—Appeal, if lies. 

Order XXI, r. 5%, Civil Procedure Code, applies 
in all instances in which the judgment-debtor 
makes tae objection not in his personal capacity 
but in a representative capacity, that is to say, 
when he claims to be merely holding the land on 
behalf of somebody else and not merely to cases 
where the objection is made by a shebaitor a 
mutawilli ora trustee. 
the judgment-debtor who is 
in possession of certain land, objects to the attach- 
ment of that land onthe ground that he held this 
land not in his private or ;ersonal capacity : but 
that tne land was debutiar land, and he held it 
by virtue of the performance of certain sacrifices 
for the temple to the service cf which the land 
was dedicated, bis cbjection falls under O. XXI, 
r. 58, and net under s 47, Civil Precedure Code, 
and th? order passed on such objection is not 
appealable and where the Appellate Court sets 
aside the order, it acts without jurisdiction. 

C. R. from en order of the District Judge, 
BLagalpur, dated July 30, 1935. 

Mr. Raghunath Jha, for the Petitioner. 

Mr. G. N. Mukharji, for the Opposite 
Pariy. 

Order.—The peiilioner put into exe- 
cution a -decree against the opposite party 
by attaching certain lanå which was in his 
possession. The judgment-debtor took the 
objection that he held this land not in his 
private or personal capacity: the land was 
debuttar, and he held it by virtue of the 
performance of certain sacrifices for the 
temple to the service of which the land was 
dedicated.. The objection was dismissed 
for default by the Munsif and the ob- 
jector appealed to ihe District Judge. 
The District Judge held that the 
objection fell within ithe provision of 
B. 47, Civil Procedure Code. The order 
of the Munsif was, therefore, appealable ; 
and he set the order aside and directed that 
the objection should be heard. It is argued 
on behalf of the decree-holder petitioner, 
the Bareii Co-cperative Bunk, that this 
objection preperly fell under O. XXI, r. 58, 
so that no eppeel lay to the District Judge, 
and he had no jurisdictien to set ¿side the 
order of the Munsif. The learned Advocate 
relies parti¢ulariy cn two decisions, that of 


a Full Bench of the Calcutta High Court 


n KartickChandra.Ghosh V. Ashutosh Dha- 
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ra (1) and that of the Division Bench of Us 
Court in Nazir Hussain v. Ejaz Hussain (2). 
In the Calcutta case a judginent-debtor 
objected that he held that the ctlached pro- 
periy as shebaif, not in his persona! capaci- 
ty; end it was held by the Court thet an 
objection made in this manner by a shebait 
could not be treated as un objection made 
by a party to the decree, so that the prc- 
visions of s. 47, Civil Procedure Code, or s. 244, 
as it wes then, did not epply to the czse. 

In the Patna case the judgment-debtor 
took the objection that the properly attached 
was wakf, and following the decision in 
Kartick Chandra Ghosh v. Ashutosh Dhara 
(1) the Judges held that no appzal lay to 
ihe District Judge, because the objection 
was en application under O. KAI, r. 58. 
Mr. Q. N. Mukhwiji on behalf of the opposite 
poriy suggests that this rule can only apply 
when the objection is made by a shebatt or 
mutawalli ora trustee ; but Ithink it must 
he heidto apply in all instances in which 
the judgment-debtor makes the objection 
not in his perscnal cepscity but in a re- 
presentative czpicity, that is to say, when 
he claims to be merely holding the land on 
behslf of somebcdy else. In the present 


cose the judgment-debtor is himself holding . 


the land on behalf of the deity to whom it 
had been dedicated in consideration of his 
performing certain services for that deity; 
and the principle laid down in the decisions 
cited on behalf of the petitioner must be 
held to apply. The epplication was, there- 
fore, made under O. XXI, r. 58. The District 
Judge had no jurisdiction to.set aside the 
order of the Munsif and his -order in appeal 
must be, set aside. The epplication is 
allowed with costs. Hearing fee one gold 
mohur. 
D Application allowed. 

(1) 39 O 298; 12 Ind. Cas. 163; 14 O Ld 425; 


16 0 W N 26(F B). 
(2) 1 Pot. 637; A IR 1922 Put, 196; 67 Ind. Cas 
438; 3P LT 432, : 


Em tiae 


RANGOON HIGH COURT 
Special Second pi No. 205 of 
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December 19, 1935 
LUNKLEY, J. 
K. S. P. L. A. ANNAMALAI CHETTYAR= 
APPELLANT 
versus 
DAW HNIN U AND anct.ine— 
RESPOŞ DENTS 
Civil Procedure Code (Act V of 1908), 0. X LF, r.-23, 
s. 20 “(c) — Appeal allowed on preliminary point 


. 


_ any remork on merits of 
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Remand of suit necessary—Judge: should not make 
ccse— Principal and 
Agent—Commission agency business -Suit by prin- 
cipal egainst agent--Porum—-Contracti Act (IX of 


` 1872), s. 419—Rule that debtor must seck creditor to 
-make payment, if displaced by s. 49. 


When the Judge ofan Appellate Court allows an 
appəal on a preliminary point of law, which neess- 
sitates the remand of the suit for further trial ora 
re-trial of the suit, he should refrain from making 
-any remarks in his judgment concerning the merits 
of the claim, as by su doing he must necessarily pre- 


“judice the further trial or new trial on remand, 


In a suit brougat by a principal against an agent 
in the case of a commission agency business, under 
el. (e) of s, 20, Civil Procedure Code, the suit can be 
brought either where the contrach was made or 
whare the accounts are to be rendered and pay- 
mentis to be made. Soniram Jeetmull v. R. D. 
Tata &Co, Lid. (2) and Devidatt Ramniranjandas 
v. Shriram Narayandas (3), followel. Tika Ram 
v. Daulat Ram (1), not followed. 
` Section 49, Contract Act, does not displace the 
ordinary rule of the Common Law that it is the duty 
of a debtor to seek out his creditor in order to meks 
payment to him, 


. S 9. Q. A. against the decree of the Dis- 
trict Court, Sagaidg, dated May 15, 1935. 
Mr. P. K. Basu, for the Appellant. 
Mr, U Szin Tun Aung, for. the Respon- 
dents. 
Judgment.—Tuis cppeal must be allow- 


| ed. Itis admitted by learned Counsel for 


the defendants-respondents that the order 
of the learned District Judge on first appeal, 
dismissing the plaintif-eppellant’s suit; 
cannot be supported, and that, even on the 
finding .of the. learned District Judge, the 
order which he. should have passed was an 
order returning the plaint under the provi- 
sions of O. VII, r. 10, Civil Procedure Code, 
It is also necessary that I should point 
out to the learned District Judge that 
when he allows an appeal on a preliminary 
point oflaw, which necessitates the rê- 
mand of the suit for further trial or a re- 
trial of the suit, he should refrain from 


‘making any remarksin the judgment con- 


cerning the merits of the claim, as by so 
doing he must necessarily prejudice the 
further trial or new. trial on remand. In 
this particular case the learned District 
Judge Held that the plaintiff-appellant’s 
suit must be dismissed because it was tried 
by the Township Court of Myinmu which 
had no jurisdiction’ to try it, that was all 
that was necessary for the decision of the 
appesl before him. The further inconclusive- 
remarks concerning the merits of the claim 
should not have been made. 

The suit whieh was brought in the 
Township Court of Myinmu wasa suit on 
a contract’ -of commission agency. The 
ease -set-up by the plaintiff-appellant Who 


iere 

is resident at Myinmu, was that he had 
received a proposal from the defendants- 
respondents who are commission egenis 
residing in Rangoon, that they would sell 
his goods in Rangoon on commission, and 
{hat in pursuance of his acceptance of this 
proposal he had sent quantities of jeans 
to the respondents for’ “sale.” The suit 
against the respondents was a suit under 
ss. 211 end 212, Contract Act, claiming that 
the respondents must make good to him 
moneys which had been lost owing to their 
negligence or misconduct and to their act- 
ing in contravention of his instructions. The 
point taken by the respondents was that the 
‘Yownship Court of Myinmu had no jwis- 
diction to tay this suit. On behalf of thé 
appellant it was contended that part of the 
cause of action arose at Myinmu, and that, 
therefore, the suit could be brought at 
Myinmu under the provisions of cl. (c), 
s. 20, Civil Procedure Code. The learned 
District Judge, relying mainly on 
Tika Ram v. Daulat Ram (1), has held that 
no pərt of the cause of action arose ut 
Myinmu, and that, therefore, the Myinmt 
Court hadno jurisdiction to entertain tie 
suit. Butthe decision in Tika Rany. 
Daulat Ram), has been greatly modified 
by the decision of thei? Lordships ‘of .thé 
Privy -Counéil in Suniram. Jeetmult v. R. D. 
Tata & Co., Lid (2), and it does ‘not ‘appéar 
that this decision was brought to the noticé 
of-the learned District’ Judge. In a suit 
brought bya principal against an agent im 
the case of a commission agency business; 
under cl. (c) of s. 20, Civil Procedure Gode; 
the suit can be brought either where the 
contract was made or where the accounts are 
to be rendered and paymentis to be made: 
See Devidait Ramniranjandas v. Shriram 
Narayandas (3). In this particular case it 
seems clear that accounts were as.a matter 
of fact to be rendered at Myinmu, for there 
is evidence that the accounts of the trans-, 
actionsinto which the respondents had 
entered on behalf of the appellant were sent: 
to Myinmu, and the money due to the .ap-. 
pellant was sent by the respondents to the: 
appellants at Myinmu. Moreover, it. has. 
been held in the case of Suniram Jeetmull’ 
v. R. D. Tata & Co. (2), that s. 49, Contract: 


e oad 

(1) 46 A 465; 80 Ind. Cas, 661; AIR 1924 All, 530; 
22aLd 591, 6 poe 
(2) 5 R451; 102 Ind Cas. 610; AIR 1027 P ©156;' 
51 I A 265; 53M L J 25,450 L J 633; 29 Bom. L ki? 
1027; (1927) M W N 520; 4 O W N 676; £5 A Lid; 
U Wes L T 72;31 O W N 998; 2 L W 720- 
(3) 56 B 324, 137 Ind, Cas, 381; A I R 1932 Bom; 291; 
31 Bom, L R 236; Ind, Rul, (1932) Bom, 215, `° “4. = 
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» “Act, does not displace the ordinary rule 
of ihe Common Law thet -it is the duly of 
a debtor toseek out his creditor in order 
to make payment to him. Viscount 
Sumner delivering the judgment of the 
Board, says at p. 457*: 

“Their Lordships do not think that in this state 
ofthe authorities it is possible to eccede to the 
“present contention that s. 49, Contract Act gets rid 
of inferences, that should justly be drawn from 
‘the terms of the contract itself or from the necessi- 
ties of thocase, involving in the obligation ty pay 
the creditor of the further obligation of finding the 
creditor so as to pay him,” i 

This decision exactly covers the cireum- 
stances of the present case. It is clear 
‘from these circumstances that when the 
responients entered into this contract of 
agency with the eppellant residing at 
Mvyinmu, there was an implied obligation 
arising from the necessities of the case that 
they should pay the -cppellant et the place 
of his residence, namely Myinmu. Surther, 
on this point I would cite the cases of 
Nathubhai Ranchhod v. Chhabildas Dia- 
ramchand (4) and Venka'achalam Pi lai 
v. Rajaballi M. Sajun (5). Ap rt from the 
fact that in ‘Le present csse payment was 
actually m:.de by the respondents at Myinmu 
there was en implied’ obligation upcn them, 
arising from the terms of the contract end 
the niecessilies of the case, that psyment 
should be made to the eppellent at Myinmu. 
Consequently part of the’ cause of action 
arose at Myinmu, -and the Township Court 
of Myinmu lad” jurisdiction to try ‘this 
suit,” a Th, AR 

Although thè learned District .Judgé in 
his: judgment in, first, appeal has made 
some remarks regarding the merils of the 
appellant’s claim, the merits have not been 
fully gone into, and, consequently, while 
allowing this appeal, ıt will be necessary to 
remand it tothe District Court for apro- 
per decision. I therefore accept this ap- 
peal, set aside the judgment and decree 
of the District Court on the first 
and remand the first appeal to the District 
Court for. a decision on the merits. The 
costs of the present appeal will follow the 
result‘of the appealin the District Court ; 
Advocate's fee in this Court three gold 
mohurs. ` Wi 
Dew Yo" Casz remanded. 
` (4) 37 Bom. L R 357; 157 Iod. Cas. 218; AIR 1935 
Bom. 283: 59 B 385; 8 R B 6L, 

(5) 68 ML J501; 156 Ind. Cas, 1041; AIR 1933 


Mad. 663; 6€ MLJ59i;41 LW 519; (Q935) M W N 
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_ PATNA HIGH COURT 
Criminal Revision No. 42 of 1935 
January 3, 1936, 

COUKTNEY-TERRELL, U. J. . 
BERRY MAHAPATRA—Peritiongr 
= VETSUS 
KMPEROR—Opposirts Parry. 

Motor Vehicles Act (VIII of 1911)— Rules un ler 
the Act, r. 46, para. 1—Permit—'Ply' in. 7, meaning 
of—Person merely driving his vehicle—Whether can 
be said to be plying the vehicle. 

The word ‘ply’ in para. 7 cfr, 46 framed. under 
the Motor Vehicles Act, has exactly ths same mean- 
ing as to ply for hire, that isto say, it means that 
the person driving a vehiclo stops to take up or 
put down passenge:s for reward, A person merely 
driving his vehicle cannot besaid to be plying the 
vehicle, - 

Mr. P. C. Chatterji, for the Petitioner, 

Mr. C. M. Acharyya, for the Crown. 

Order.—In this case the petitioner was 
envicted under the Motor Vehicles Act 
ofan alleged cffence, the offence baing 
that. he had broken ons of tke Motor 
Vehicle Rules, that isto say, r. 46. Tne 
ru'e is as follows: 

“Perm t. -No public motor v. h'cle shall be lot or 
plied for hire in any locul area or along any public 
road in the province unless its owner poss2ss2s a 
special permit inform H grantzl by ths District 
Magistrate, and every such vehicle shall, at all 
times, whether actaally plying for hire or not be 


subject to the conditions prescribed in such 
permit”. . 


The relevant condition in form H ij 
said to Le prescribed by para. 7 of the 
permit which is as follows: 
- “The vehicle in respect of which this permit 
(p. 2) is granted shall not, except with the sanc- 
tion of the District Magistrate duly endorsed 
thereon, ply in any areas or along any roadg 
other than the undermentioned areas and roads". . 

The finding of fact by the Magistrate is 
that there is no evidence upon which he 
gen hold that the bus concerned took up any 
passenger outside the prescribed area and 
that, therefore, there was no plying for hire 
outside the prescribed area. Nevertheless 
the Magistrate convicted the accused, 
evidently under the impression that the 
word “ply” inr. 7 of the permit means to 
travel. The word “ply” on the other hand 
has exactly the same meaning as to ply for 
hire, that is to say it means that the person 
driving a vehicle stops to take up or put 
down passengers for reward. A person 
merely driving his vehicle cannot be said 
to be plying tLe vehicle. The argument 
addresscd to me in support of the convic- 
tion was frankly based upon the construction 
of ihe word “ply” :s equivalent to the 
word “drive,” but I cannot support that 
contention. If this afgument were accepte 
ed the mere existence of a vehicle outside 
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tLe prescribed area would be ən offence 
egainst therulcs, In default cf a finding 
of fact that passengers were tekcn ap 
outside the’ prescribed area, the convicticn 
cannot be suppcried and must be set aside. 
The fine, if paid, will be refunded. 
N. Conviction szt aside. 
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NAGPUR JUDICIAL COMMIS- 
i SIONER’S COURT 
Criminal Revision No. 51-B of 1935 
June 6, 1935 
Niyogr, A.J. O. 
GOPAL AMBADAS CHAWRE— ACCUSED 
VvETSUS 
EMPEROR-—RESPONDENT 

Explosives Act (IV of 1884), s. 8— Occupier 
means person octually in charge and on spot. 

Lor the purposes of s. 8 of the Explosives Act, 
IV of 1884, the word “ occupier ” means a person who 
was in,actual occupation of the premises and con- 
trol of the oparations in progress there. The section 
imposes an vbligation on the cccupier to give 
notico of the eccident forthwith, It must, there- 
fore, 1efer 10 an individual whois actually on ths 
spot andin chage of the factory, An occupier fur 
the purposes of the Factories Act may include an 
owner ifthe owner isin actual possession of the 
factory. In any case whenthe owner appoints a 
manager and puts him in charge of the factory 
both the owner and the manager cannot be regard- 
ed as being occupiers. The person who answers thit 
description isthe manager. Emperor v. Narayan 
(1), followed. : 

Ur. Rev. against an orderof the Ses- 
sions Judge, Akola, in Criminal Revision 
No. 79 of 1934, dated March 13, 1935. 

Mr. N. B, Chandurkar, for the Accused. 


Order.—This is a reference made by 
the Sessions Judge, Akola, under s. 438, 
Criminal Procedure Code, recommending 
reversal of conviction and sentence passed 
against Gopal Ambadas Chaware for offence 
punishable under s. 176, Indian Penal 
Code. 

Gopal Ambadas Chaware cwrs an 
Oil Mill at Karanja of which Madhorao 
Ramji -Bobde is the manager. On 
April 2, 1934, there was an  explosicn 
and fire due to some explosive substance 
used for blasting purposes in connection 
with a well. Asa result of the accident 
two workmen sustained injuries andone 
of them died. As required by s.8 ofthe 
Explosives Act neither Gcpal nor Madho- 
rao Ramji Bobde having given immediate 
notice of the accident to the Station House 
Officer ci the nearest, Police Station, they 
were prcsecuied for an offence punishable 
under s. 176, Indien Penal Code. The 
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irial Magislrate convicted’ both cf them 
and sentenced each ofthem to-pay a fine 
of Re. £0. 

Boh of them epplicd to the Gessions 
Judge for revision of their convictions and 
sentences. Tre learned Sessions Judge re- 
jected the application of Madhorao Ramji 
Bobde but has recommended the acquiltal 
of Gopal. 

I agree with the learned Sessions 
Judge that for the purposes of s.8 of the 
Explosives Act (IV of 1884) the word “ve- 
cupier” means a person who was in actuel 
occupation of the premises and control of 
the operations.in progress there. Tie scc- 
tion imposes cn obligation on tLe occupier 
to give notice of the accident forthwith: It 
must, therefore, refer to an individual who 
is actually on the spot and in charge of 
the factory. An occupier for the purposes 
ofthe Factories Act may include an owner 
¿s Leld in Emperor v. Narayan (1), if the 
owner isin actual possession of the factory. 
In any coso when the owner z.ppoints a 
Mancger and pus him in charge of the 
factory both the owner end ths munger 
cennot bo regarded as being occupiers. 
The persen wh» answers thet description in 
this case is Medhorao, who admits to be 
the manager and as such in charge of 
the premises cf the factory.. 7 

For the foregoing reason I accept the 
reference and direct that Gopal Ambadas 
Chaware be avquitted. The fine paid’ by 
him will be refunded to him. | hes 

D. _Reference accepted. 

d) 29 NL R72; 1it Ind. Cas. 693; -A IR 1933 
ee 100; (1933) Cr, Cas; 342; 3: Cr. LJ 821; 6 R 
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CALCUTTA HIGH COURT 
Civil Rule No. 949 of 1934 
January 14, 1935 

R. O. Mirrne, J. 

J YOTINDRA MOHAN CHOUDHURY 
AND OTHURS--PETITIONERS 
versus 
ERIDHIDEYEE BIBI—AUCPION- 
PURCHASER —OPFOSITE PARTY 


Bengal Patni Taluks Regulation (VIII of 1819),. 


s. 14-4 (b)—Interest, how calculated — Mere deposit 
of sale Gmount, whether enough. 

Section 14-A (>), Lengel Putni Taluks Degulation, 
im, lies that a depusit only of tne amount for which the 
sale was held will not be suflicient but something 
more by way cf interest has also to be deposited, but 


it dces not specify the date up to which the interest 
has to be calculated or the rate at which it is to be 


calculated. On the principle that a zemindari is 
not to be relegated to a suit for claims. arising on 
the arrears for which the ale is held, interest 
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mentioned in the said clause must be calculated up 
to the date of the deposit and according to the 
terms of the engagement between the zemindar and 
patnidar. 

Rule against an order of the Munsif, 
Second Court, at Katwa (Burdwan), dated 
April 7, 1934, in Miscellaneous Case No. 70 
of 1934. 

Messrs. Bijan Kumar Mukerji 
Ramkrishna Pal, for the Petitioners. 

Messrs. Gopendra Nath Das, Shambhu 


and 


Nath Banerji for Lala Hemanta Kumar, 


for the Opposile Party. 

Order.— This Rule hasibeen obtained by 
the defaulting painidars whose application 
to set aside the patni sale under s. 14-A of 
the Patni Regulation has been rejected, the 
learned Munsif holding that the sum of 
money which was deposited within thirty 
days of the sale has ‘fallen short of the 
requisite amount by about Rs. 5-8-0. 

The petitioners held a patni taluk under 
the Maharaja of Burdwan (opposite party 
No. 2.) They having failed to pay the rent 
and cess in time, the Maharaja applied for 
sale of the patni under Regulation VIII of 
1819. The sale was held on November 17, 
1933, corresponding to the Augrahayan 1, 
1340 B. S. and the Opposite party No. 1 
purchased the patni for Rs. 550. The 
amount for which the patni was put up 
for sale was Rs. 501-9-0. The said amount 
‘is made up of the following items: 





Rs. a. p 

(a) Rent due up to Assin 1340 .. 452 4 3 
(b) Interest on do up to Assin 1340... 914 2 
(e) Cess due upto Assin 1340 ... 212 9 
(d) Interest on do up to Aam 1340 ... 011.4 
(e) Costs as ss 514 6 
Total Rs. 501 9 0 

On December 18, 1933, corresponding 


to Augrahayan 27, 1340, the petitioners de- 
posited in the Collectorate the sum of Rs. 512 
and two further sums of Ks. 5-8-0 and 
Rs. 27-8-0, the sum of Rs. 5-8-0 representing 
the sum payable to the credit of the 
Government under s. 14-A, cl. (a) and 
Rs. 27-80-0, the compensation payable to the 
auction-purchaser under s. 14-A, cl. (c). On 
January 24, 1934, they deposited a further 
sum of Rs. 5-8-0. The last-mentioned de- 
posit has to be disregarded as it was put 
in more than thirty days after the sale. 

The question in this Rule is whether the 
sum of Rs. 512 deposited on*’December 13, 
covers the sum which has to be depcsited 
under s. 14-A, cl. (b). 

The Maharaja of Burdwan did not oppose 
the petitioners application, but the auction- 
purchaser having opposed, the Collector 
referred the matter’ of the sufficiency of 


163—51 & 52 


JSYOTINDRA, MOHAN V. BRIDHIDEYEE BIBI 


. which the sale has been made 


(CAL.) 401 


the depositto the Munsif, Second Court, 
Katwa, under the provisions of sub-s. 5 
of s. 14-A. The learned Munsif has held 
that the amount deposited has fallen short 
and has accordingly refused to set aside 
the sale. 

The reference to the Munsif was dis- 
posed ofon April 7, 1934. The Munsif, 
however, does not seem to have required 
the defa zulting patnidars to deposit in, 
Court six months’ rent in advance al- 
though they were allowed to remain in 
possession. No Receiver was appointed 
either. The result was that to protect the 
patni taluk from sale for arrears accruing 
during the pendency of the proceedings 
before the Munsif and thereafter, the 
auction-purchaser had to pay a consider- 
able amount to the zemindar. In the 
counter affidavit it is stated that the auc- 
tion-purchaser had to pay for such pur- 
poses the sum of Rs. 1,154-11-9. The sum 
of Rs. 512 deposited by the petitioners is 
made up thus: 


(i) Amount for which the putni was Rs. a. p. 
put up for sale 501 9 0 

(ii) Interest for Kar tnak 1 to OTS 
30, 1340 5 010 
(iii) Costs 479 
Total Rs. 511 1 7 
The auction-purchaser contended suc- 


cessfully before the Munsif that the deposit 
made on December 13, 1933, had fallen 
short of the requisite amount inasmuch as 
the interest due from Augrahayan 1, 1340, 
up to the date of deposit, i. ¢., up to Augra- 
hayan 27, 1340, had not been deposited. 

The question depends upon the interpre- 
tation of cl. (b) of s. 14-A. The relevant 
portion of that clause provides that “a 
sum equal to theamount on account of 
together 
with interest” shall have to be depuwsited 
within 30 days of the date of sale. Other 
sums have to be deposited also within the 
said time under the provisions of s. 14-A, 
but as to them there is no controversy 
in this case. The clause according to its 
plain meaning impliesthat a deposit only 
of the amount for which the sale was held 
would not be sulficient but something 
more by way of interest has also to be 
deposited. A comparison of this clause 
with O. XXI, r. 89 ofthe Code of Civil 
Procedure leads tothe conclusion that the 
Legislature in enacting s. 14-A, cl. (b) in- 
tended to depart from the rule laid down 
for setting aside a sale held by a Civil 
Court by deposit gud to give the zemin- 
day complete relief. He is not to be relegated 
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toa suit in respect of his further claims to 
interest due in respect of the arrears for 
which the sale is held and for costs incur- 
red by him after publication of the notice 
under s.8 up to the sale. This follows 
from the fact that there is no reservation 
in favour of the zemindar, such ss is con- 
tained in O. XXI, 1. 89 (3). Buts. 14-A, 
cl. (b) does not specify the date up to 
which the interest has to be calculated or 
the rate at which itisto he calculated. 
On the principle that a zemindari is not to 
be relegated to a suit for claims arising 
on the arrears for which the sale is held, 
interest mentioned in the said clause must 
be calculated up to the date of the deposit 
and according to the terms of the engage- 
ment between the zemindar and patnidar. 
In my judgment the defaulting patmidars 
were bound to deposit the sum of 
Rs. 501-9-0 together with interest on the 
sums of Rs. 452-4-3 (arrears of rent and 
Rs. 32-12-9 (arrears of cess) up to 
Augrahayan 27,1340, at the rate provided for 
in the patni potia, and also the sum of 
Rs. 4-7-9 shown as costs in challan dated 
November 17, 1933. The patni potta 
or Kabuliyat is not on the record, and so it 
isnot possible to make the calculations. 
It is, therefore, necessary to make a 
remand tothe learned Munsif. He will 
call for the patni potta and if according 
to the directions given above he finds that 
the sum of Rs. 512 deposited on Novem- 
ber 17, 1933, is sufficient, he will set 
aside the sale, but before doing so he 
must call upon the petitioners to make 
the deposit of six months’ rent under 
s. 14-A sub-s.5. If the sale is set aside 
the last mentioned sum isto be paid to 
the auction purchaser who will be entitled 
to proceed according to law to recover 
balance of such sum that may be due to 
him by reason of his paying patni rent 
and cess after his purchase. 

As the opposite party No. 1 has sub- 
stantially succeeded inthis Rule, he will 
have the costs of this Court, hearing-fee 


assessed at 1 gold mvhur. Further costs to 
abide the result. 
D. 


Case remanded. 


PATNA HIGH COURT 
Criminal Reference No. 2 of 1936 
March 4, 1936 
MAOPHERSON, J. 
In re NARSINGH NARAIN AND ANOTHER— 
versus 
RAMESHWAR SINGH AND orazrs— 
Criminal Procedure Code {Act V of 1898), ss, 137, 
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139-A, 133—Order under s. 137 passed without in- 
quiry enjoined under s. 139-A (1)—Propriety of— 
Such order cannot stand. i 
an application under s. 133, Criminal Procedure 

Code, the opposite party claimed the existence of 
a public right. The Magistrate visited the spot 
and examined the witnesses for the party who nad 
set the law in motion and then examined the 
remaining witnesses twelve days later. Then an 
amin was deputed to examine the alleged encroach- 
ment after comparison with the survey map and 
Record of Rights. The order was made absolute 
without any further proceedings: 

Held, that the order under s. 137 having been 
passed without making the inquiry enjoined under 
s. 139-A (1) could not stand. 


Cr. Ref. made by the Additional Sessions 
Judge, Patna, dated February 12, 1936. 

Mr. B. K. Sen, for the Reference. 

Mr. Ganesh Sharma, Against Reference. 


Order.—Under the provisions of s. 438, 
Criminal Procedure Code, the Additional 
Sessions Judge of Patna has recommend- 
ed that the order upon Narsingh Narain 
Singh and Sheoratan Singh under s. 133, 
Criminal Procedure Code, be set aside as 
made without jurisdiction. Substantially 
the basis of the recommendation is that the 
Magistrete has failed to proceed in accord- 
ance with the provisions of s. 139-A. The 
persons mentioned, when they appeared, 
denied the existence of any public right, 
that is tosay, that plot No. 1004 was ever a 
public pathway. Thereupon it was incum- 
bent upon the Magistrate before proceeding 
under s. 137 or s. 188 to inquire into 
the matter. Whatthe Magistrate did was 
to visit the spot and to examine witnesses 
for the first party who had put the law in 
motion and then to examine the remaining 
wiinesses twelve days later and then an 
amin who had been deputed to examine 
the alleged encroachment after comparison 
with the survey map and Record of Rights. 
Without any further proceedings he made 
the order absolute. It is, of course, clear 
that he ought to have found whether there 
was any reliable evidence in support of the 
denial of these petitioners that the public 
right existed and thereupon either to have 
stayed the proceedings altogether so that 
the existence of the public right alleged 
might be decided by a competent Civil 
Court or on finding that there was no such 
evidence to haye proceeded as laid down in 
s. 137 or 138 as the case might require. It 
hasbeen freqifently pointed out in this 
Court (it was not necessary for the learned 
Sessions Judge to deal with the rulings of 
the other High Courts on the subject) that 
an order under s. 137 passed without 
making the inquiry enjoined under s. 139-A 
(1) cannot stand. 
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The order under reference must be set 
aside and the Magistrate, treating his 
previous inquiry asone under s. 139-A (1), 
must now’ proceed to record the finding 
required by s. 139-A (2) and dispose of 
the matter in accordance with such finding. 
It is pointed out by the learned Advocate 
appearing on behalf of the petitioners that 
no order was passed in respect of the 
encroachments which were admittedly 
made by other persons than the two peti- 
tioners in respect of whom proceedings 
under s. 133 were drawn up and who 
appeared and stated that they had no 
objection to the removal of the obstruc- 
tions. Itis not enough to record such 
willingness. A substantive order for the 


removal of the obstructions ought to have | 


been passed in their case also. The reference 
is accepted, the order under reference is 
set aside, and the Magistrate will proceed 
to determine the matter in accordance 
with the directions given above. 3 
N. Reference accepted. 
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RANGOON HIGH COURT 
Second Civil Appeal No. 362 of 1935 
March 31, 1936 
Dungey, J. 
ARJUNDAS BISUMALAL—APPELLANT 
-> versus 
U KA YA AND ANOTHER-—RESPONDENTS 


Limitation—Limitation Act (IX of 1908), Sch. I, 


Art. 182 cl. 5—Execution—Application to Court 
passing decree for execution in respect of property 
outside its jurtsdiction—If constitutes fresh .start- 
ing point—Decree transferred for execution— 
Transferee Court, if can decide whether applica- 
tion to itis barred by limitation —Judgment-debtor 
desiring to question order of transfer—Proper 
procedure~-Civil Procedure Code (Act V of 1908), 
0. XXI, r. 26. 

An application for execution made to a Court 
passing a decree in respect of property situated 
outside its territorial jurisdiction is an application 
to a proper Court in accordance with law and is 
effective to constitute a fresh starting point of 
limitation, although the Court has no jurisdiction 
to carry on such execution and it cannot be said 
that an application for execution to that Court is 
not made in accordance with law, merely because, 
instead of asking for a transfer of the decree to 
the Court within whose jurisdiction the property 
is situated the application asks for the issue of a 
warrant of attachment. The question is not whe- 
ther the Court has jurisdiction to execute the dec- 
ree, but whether it has jurisdicgion to entertain 
the application ; in other words, whether an appli- 
cation for execution made in that Court in such 
circumstances will count as an application for exe- 
cution forthe purpose of limitation; and even if 
“an application is made to a Court, which passed a 
decree, to execute it in respect of property outside 
its territorial limits and that Court will not have 
jurisdiction to carry on such execution, the applica- 
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tion should be regarded as made to a proper Oourt. 
Sreenath Chakravarty v. Priyanath Bandopadhya 
(5), relied on. 

An executing Court to which a decree is trans- 
ferred for execution has jurisdiction to decide whe- 
ther the application for execution subsequently 
made toit is barred by limitation, or not. In con- 
sidering the question of limitation the execution 
Court cannot look further back than the order 
transferring the decree of the Court which passed 
the decree ; for an order transferring a decree is a 
step-in-aid of execution, and, consequently, provides 
a starting point for a fresh period of limitation. 

If the judgment-debtor desires to question the 
order transferring the decree then his proper 
course isto apply to the transferee Court, under 
O. XXI, r. 26, Civil Procedure Code, for stay of 
execution to enable him to make objection in the 
transferring Oourt. Nachiamma Achi v. S., N. 
Subramoniam Chettyar (2), relied on, Alibhai 
Mohamed: v Mohamed Noormohamed (1), distingui- 
shed. 

8. C.A. against a decree of the District 
Court, Thayetmyo, dated September 3, 
1935. 

Mr. K.C. Sanyal, for the Appellant. 


Mr. S. T. Leong, forthe Respondents. 


Judgment. —This appeal raises a some- 
what unusual point regarding the limitation 
of applications for execution of decrees. The 
provision of the Limitation Act which 
governs the matter in issue between the 
parties iscl. 5 of Ari. 182, Sch. I, which 
is in the following terms : 

“5. Where the application next hereinafter 
mentioned has been made, the date of the final order 
passed on an application made in accordance with 
law to the’proper Court for execution, or to take 
some-step-in aid of execution, of the decree or 
order.” 

Hence, in order to attract the provisions 
of this clause three conditions must be ful- 
filled, namely: (1) an application must be 
made for the execution of tne decree, 
or to take some step-in-aid of execution, 
(2, it must be made in accordance with 
law, and (3) it must be made to the pro- 
per Court. The period of limitation is, of 
course, three years from the date of tue 
final order passed on the application. 

Tue appellant, who is the decree-holder, 
obtained a decree against the respondents 
in the Township Court of Thayetmyo in 
Oivil Regular Suit No. 61 of 1926. He 
made certain infructuous applications tu 
execute his decree, and the particular ap- 
plication which is of importance in the pre- 
sent proceedingsis Execution No. 33 of 
1932 ofthe ‘lownship Court of Thayetmyo. 
‘This application was presented to the Court 
on March 12, 1932. ‘he prayer was for the 
attachment and sale of a house and site at 
Minhla and, therefore, outside the jurisdic- 
tion of the ‘Township Court of Thayetmyo 
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Process-fees were paid. by the appellant, 
and notice was issued to the judgment- 
debtors, and the case was fixed for March 
29. As the noticé was not returned on the 
29th, further adjournment was made to 
March 31. On March 31 the notice stiil had 
not been returned, and then the learned 
Township Judge recorded the following 
order: 

“I find the land sought to be attached situate 
in Minhla Township. This Court cannot execute 


the decree in the manner applied for. The applica- 
tion is dismissed.” 


A copy of the decree had been filed with 
the application, and bya mere amendment 
of the prayer, regarding the manner in 
which the decree-holder desired the Court 
to act, the application could have been 
converted into an application for the trans- 
dier of the decree for execution, but, 
nevertheless, the learned Township Judge 
did not ask the decree-holder whether he 
desired to have his decree transferred for 
execution to the Township Court of Minhla, 
- but dismissed the application in limine. 
No further action was taken by the decree- 
holder until February 1, 1935, when, in 
Execution No. 9 of 1935 of the Township 
Court of Thayetmyo, he applied for a trans- 
fer of kis decree for execution to the 
‘Township Court of Minhla. This application 
was allowed on February 5, 1935, and the 
decree was transferred to the Township 
Court of Minhla. Subsequently, on May 11, 
1935, in Execution No. 8 of 1935 or the 
Township Court of Minhla, the decree- 
holder-appellant took out execution and 
notice was issued to the judgment-debtors- 


respondents. They appeared on May 
20, and contended that the appli- 
cation for execution was barred 


by Lmiiation, and the learned Township: 
Judge, after hearing argument, decided 
thal it was so barred and dismissed the ap- 
plication. An appeal was filed in the Dis- 
trict Court of Thayetmyo against this order, 
but was dismissed: hence this secund ap- 
peal. The grounds upon which the learned 
Township Judge proceeded in his order were 
based on Alibhai Mohamed v. Muhamed No- 
ormahumed (1), but that case is not applic- 
able io the present matter as there the earlier 
application had been barred by limitation. 
lt has now been contended on behalf of 
the appellant that the Court to which the 
decree was transferred for execution had 
no jurisdiction to consider the question of 
limitation, but it has been held by a Bench 
of this Court in Nachiamma Achi v. S. N. 
ay © R 566; 114 Ind, Cas 674; A I R 1928 Rang. 
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Subramonian Cheittyar (2), that the execut- 
ing Court to which a decree has been 
transferrred for execution, has jurisdiction 
to decide whether the application for execu- 
tion subsequently made to itis barred by 
limitation or not. I do, however, agree with 
the further contention that in considering 
the question of limitation the execution Court 
cannot look furiher back than the order 
transferring the decree of the Court which 
passed the deciee: for an order transferring 
a decree is a step-in-aid of execution, and, 
consequently, provides a starting pont for 
a fresh period of limitation. Hence, so far 
as the Township Court of Minhla was con- 
cerned, the application fur execution to 
that Court was plainly within time, as it 
was made within a period ofa little over 
three months after the order transferring 
the decree to it for execution. It was not 
open tothe Township Court of Minhla to 
go behind that order and decide whether 
the application fora transfer was within 
time or not as that question had been im- 
plicitly decided by the order transferring 
the decree. If the respondents desired to 
question that order, then their proper 
course was to apply to the Township Court 
of Minhla, ander r. 26, O. XXI, Civil Pro- 
cedure Code, for a stay of execution to 
enable them to make the necessary objec- 
tion in the Township Court of Thayetmyo. 
However, the learned Township Judge has - 
erroneously considered the question on the 
basis that the order transferring the decree 
tc his Court was not a step-in-aid of exe- 
cution, although probably this point was 
nct present in his mind, and, consequenily, 
the question of limitation is now at large 
and must be considered. 

Learned Counsel for the respondents does 
not contend that an application for transfer 
of a decree is not 2 step-in-aid of execu- 
tion, but the learned District Judge on 
first appeal rightly pointed out that the 
real question at issue, in deciding whe- 
ther execution of this decree is barred by 
time or not, is whether the application 
made in Civil Execution No. 33 of 1932 of 
of the Township Court of Thayetmyo was 
effective to constitme a fresh starting point 
fur the running of time. He decided that 
it was not so effective, on the ground that 
when an application to attach property is. 
made in the wrong Court the application 
is not in accordance with law and, there- 
fore, cannot be considered for the purpose 
of saving limitation. He cited as authori- 

(2) 5R 775; 106 Ind. Cas. 857; A IR 1928 Rang. 
40;6 Bur. L J 225. 
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ties for this- proposition the cases of 
Sheo Prasad v. Narainibai (3), and 
Kayastha Co., Ltd. v. Sita Ram Dube (4). 
He, however, apparently overlooked the fact 
that the decision in the former case, re- 
garding the necessity of bona fides in the 
application, was overruld by the judgments 
of the Full Bench in the latter case. There 
is, no doubt, in the judgment of Sulaiman, 
J. in the latter case Kayastha & Co. 
Ae v. Sita Ram Dube (4), a statement 
that: 

“When it was shown that the relief asked for 
in the previous application, viz. to attach and sell 
property not situated within the jurisdiction of the 
Munsif, was such as the Court could not grant, 
the application was not in accordance with law 


and the’ case could have becn disposed of on that 
point alone " 


but with all due respect, this remark 
was obiter and was not necessary for the 
decision of the reference before the Court. 
A distinction must be drawn, in such a 
case as this, between an application to the 
Court which passed the decree and an 
application to a Court to which the decree 
has been transferred for execution. Sec- 
tion 38, Civil Procedure Code, lays down 
that a decree may be executed either by: 
the Court which passed it or by the Court 
to which it is sent for execulion. Con- 
sequently, an application for execution 
either to the Court which passed 
the decree or to the Court to which 
the decree has been transferred must be 
held to be an application to the proper 
Court. If an application be made to a 
transferee Court for the attachment and sale 
of land outside the jurisdiction of that Court 
it would perhaps have to be held that the 
application was not made in accordance 
with law, for the Court could not proceed 
against property outside its jurisdiction; 
but the matter is on a different footing 
when the application is madeto the Court 
which passed the decree, as in order to 
proceed against property outside the juris- 
diction of that Court application must 
lirst be made to that Court, and it cannot 
be said that an application for execution 
to that Court is not made in accordance 
with law, merely because, instead of asking 
for a transfer of the decree to the Court 
within whose jurisdiction tke property is 
situated, the application asks for the issue 
of a warrant of attachment. In Sreenath 


(3) 48 A 468; 90 Ind. Cas, 938; AI R 1996 All 
95; 24 A LJ 137, 

(4) 52 A 11; 118 Ind. Cas, 17; AIR 1929 All. 625;. 
(1929) A L J 983; Ind, Rul; (1929) All. 785. 
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Chakravarti v. Priyanath Bandopadhya (5), 
where {he prior application was made to 
the Court which passed the decree, it 
washeld that the decree-holders were enti- 
tled tocall in their aid their prior applica- 
tion for execution though that Court was not 
competent to execute the decree as against 
immovable property situate outside its 
territorial jurisdiction. It was further 
held that the question is not whether 


‘the Gourthas jurisdiction to execute the 


decree, but whether it has jurisdiction to 
entertain the application; in other words, 
whether an application for execution made 
in that Court in such circumstances will 
count as an application for execution for 
the purpose of limitation; and even if an 
application is made to a Court, which passed 
a decree, to execute it in respect of prop ry 
outside its territorial limits and that Court 
willnot have jurisdiction to carry on such 
execution the application should be regard- 
ed as made to a proper Court. 

Consequently, the decision of the Town- 
ship Court of Minhla, dated May 20, 1935, 
and the judgment of the District Court of 
Thayetmyo, dated September 3, 1935, on 
appeal therefrom, were incorrect. This 
appeal is, therefore, allowed, and the 
application for execution in Execution 
No. 8 of 1935 of the Township Court of 
Minhla is restored to the file and returned 
to that Court, for disposal in accordance 
with law. The appellant is entitled to obtain 
from the respondents his costs of this 
appeal and of the appeal in the District 
Court; Advocate’s fee in this Court two 
gold mohurs. 

D. Appeal allowed. 

(5) 58 C 832; 132 Ind. Cas. 149; A I R1931 Cal. 
312; 520 LJ 569; 350 W N 77; Ind. Rul. (1931) 
Gal. 533. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 547 of 1985 
January 29, 1936 
SAUNDERS, J. 
MUNSHI SAHU AND ANOTHER—PETITIONERS 
: VvETSUS 
BHUPAL MAHTON AND O0OTHERS— 
OPPOSITE PARTIES 

Contract Act (IX of 1872), s. 45—Promissory note— 
Co-promisees—One of them, whether can bring suit 
on it without joining the other. A : 

One of two co-promisees cannot bring a suit on 
the promissory note without meking the other a 
party to it, Under s. 45, Contract Act, the right 
to claim performance of the promise rests with 
them jointly. 6 | : 

Gonsequently, where a promissory note is executed 
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in favour of two brothers forming a joint Hindu 
family, the one, who is not the karta of the family, 
is not entitled to bring a suit on the basis of the 
note without joining the other. Surajman Prasad 
Misra v. Sadanand Misra (1) and Ramnagina Prosad 
v. Biswanath Prasad (2), distinguished. 

Mr. S. N. Sahay, for the Petitioners. 

Mr. Yasin Yunus, for the Opposite Par- 
ties. 

Order.—The two petitioners are bro- 
thersin whose favour a handnote was exe- 


cuted by the opposite party. One of the- 


brothers, the elder, brought a suit in a Court 
of Small Causes for recovery of the debt 
without making his brother a party to the 
suit, either as plaintiff or defendant, and 
there was no mention in the plaint of the 
fact that the handnote had been executed 
in favour of his brother as well as himself. 
The opposite party took an objection on 
this ground, whereupon the plaintiff was 
permitted to amend his plaint and add his 
brother asa co-plaintiff; but as this was 
done after the period of limitation had ex- 
Pired, the suit was dismissed in view of the 
provisions of s. 32, Limitation Act. 

It is contended on behalf of the peti- 
tioners that the original plaintiff's brother was 
not a necessary party since he asthe manager 
of the family consisting of himself and his 
brother had lent the money and could in 
the same capacity give to the defendants 
a valid discharge for the debt. The learned 
Advocate for the petitioners relied on the 
decisions of this Court in Surajman Prasad 
Misra v. Sadanand Misra (1) and Ramna- 
gina Prasad v. Biswanath Prasad (2). But 
those were cases in which suits had been 
brought by the person in whose favour a 
handnote had, in reality, been executed 
although in the name of another person 
and the decisions were with reference to 
the provisions of s. 78, Negotiable Instru- 
ments Act. It was held that if the bene- 
ficiary was in a position to give a valid 
discharge, the fact that the promissory note 
did not stand in his name would not dis- 
entitle him to a decree in the suit where 
the person in whose name the document 
stood was a party to the suit, which in 
both cases he was. The decisions are not 
authority for the proposition that one of 
two co-promisees can bring a suit on the pro- 
mise without making the other a party to 
it. Under s. 45, Contract Act, the right to 
claim performance of the promise rests with 
them jointly. In the present case, more- 
Biel Bevo Baid, ihe original plaintiff 

ab. ; nd. . 572; 
348; Ind, Rul. (1933) Pat. 3. MENGA BAKA 


(2) A IR 1934 Pat, 85; 147 Ind, Cas, 726: 15 
109: 6 R P 373, : Bee ae 
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was not suing as karta of the family. I 
see no reason to suppose that the learned 
Munsif has committed any error ôf law in 
dismissing the suit-and 1 accordingly dis- 
miss this application with costs. Hearing 
fee two gold mohurs. 

N. Application dismissed. 


CALCUTTA HIGH COURT 

Appeal from Appellate Decree No. 1247 

of 1933 

January 13, 1936 
NASIM ALT AND HENDERSON, Jd. 
PULIN CHANDRA DAW AND ofTaBEsS— 
PLAINTIFFS—APPELLANTS 

Versus 

ABU BAKKAR NASKAR—Dzsranpant— 
RESPONDENT 

Bengal Tenancy Act (VIII of 1885), ss. 178 (3) (a), 
182—-Occupancy rights — Contract with landlord, whe- 
ther prevents tenant from acquiring occupancy rights 
~—Section 182 is for protection of tenant—Homestead, 
part of agricultural holding -Rights in homestead 
—Where it does not form part of agricultural 
holding rights ore governed by Bengal; Tenancy Act 
and not by Transfer of Property Act. 

By sub-s. (3) (a) of s. 178 of the Bengal Tenancy 

Act, nothing in any contract made between a 
landlord and a tenant after the passing of the 
Act shall prevent a raiyat [rom acquiring, in 
ree with the Act, an occupancy right in 
and, 
If a raiyat's homestead isa part of his agricultural 
holding there is no difficulty as there is only one 
tenancy and his rights in the homestead are the 
same as his rights in the holding itself. Where, how- 
ever, the homestead is not a part of his agricultural 
holding the incidents of his tenancy or the homestead 
are regulated by the provisions of the Bengal 
Tenancy Act and not by the provisions of the 
Transfer of Property Act in the absence of any 
local custom or usage. The requirements of s. 182, 
Bengal Tenancy Act are :— 

(1) that the tenant of the homestead is a raiyat; 

(2) that he holds the homestead otherwise than 
as a part of his holding, Where both the elements are 
present, a tenant cannot bs ejected. 

As a protection to cultivating tenants s, 182 is 
enacted, so that he may not be turned out of his 
homestead. Sukk Lal v. Prosanna Kumar (1), 
referred to, i 

A. against the decree of the Subordinate 
Judge, Second Court of Hooghly (at Howrah) 
dated February 23, 1933, affirming the 
decree of the Additional Munsif, Howrah, 
dated June 29, 1931. | 

Dr. Basak, Mr. Phanibhusan Chakravarti, 


for the Appellants. 
Messrs. Gopendra Nath Das and Sambhu- 
nath Banerjee, for the Respondent. 


Nasim Ali, J.—This appeal arises ou 
of a suit for ejeciment. Plaintiffs’ case i 
that the defendant held the disputed land 
as a tenant under them on the basis of 
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registered kabuliyat executed by him in 
favour of their predecessor on July 27, 
1915, that a notice to quit was served on 
him in accordance with the term of the 
kabuliyat calling upon him to vacate the 
land on 'Baisakh 1, 1336 B. S., but he has 
failed to comply with the notice. 

The defence of the defendant is that 
he isa settled raiyat of the village in 
which the disputed land lies and that 
he has acquired an occupancy right in the 
disputed land under the provision of 
s. 182 of the Bengal Tenancy Act as it 
is his homestead. The Courts below have 
held that the defendant has acquired 
occupancy right in the disputed land. -They 
have accordingly dismissed the suit. Hence 
the second appeal by the plaintiffs. 


Now it appears that the defendant took 
settlement of the disputed homestead from 
the plaintiffs’ predecessor for residential 
purposes by a kabuliyat in 1915. By this 
kabuliyat a tenancy-at-will liable to be 
determined by a notice to quit was created. 
It appears that the defendant was a 
cultivator at the time of the kabuliyat. 
It is not clear, however, whether he was 
a rawat atthat time. It has been found 
by the lower Appellate Court that he 
acquired a raiyati in 132) B. S. and became 
occupancy raiyat in respect of some 
agricultural lands of the village before the 
service of notice. 

Dr. Basak appearing on behalf of the 
plaintiffs contends that subsequent acquisi- 
tion of the status of an occupancy raiyat 
by the tenant cannot take away the 
contractual right of the landlord to eject 
the tenant. 

Now, by sub-s. (3) (a) of s. 178 of the 
Bengal Tenancy Act, nothing in any 
contract made between a landlord and a 
tenant after the passing of the Act shall 
prevent a raiyat from acquiring, in accord- 
ance with this Act, an occupancy right in 
land. The right of the plaintiffs to eject 
the defendant from his homestead arising 
out of the kabuliyat of 1915 cannot, there- 
fore, prevent the defendant from acquiring 
occupancy right in the homestead if he is 
entitled to acquire occupancy right in it 
in accordance with the provisions of the 
Bengal Tenancy Act of 1888. Section 182 
of the Act isin these terms : — 

“When a raiyat holds his homestead 
otherwise than as part of his holding as 
a raiyat the incidents of the tenancy of 
his homestead shall be regulated by local 
custom or usage and subject to local 
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custom or usage by the provisions of this 
Act applicable to land held by a raiyat | 

If a raiyat's homestead is a part of his 
agricultural holding there is no difficulty 
as there is only one tenancy and his rights 
in the homestead are the same as his 
rights in the holding itself. Where, how- 
ever, as in the present case, the homestead 
is not a part of his agricultural holding, 
the incidents of his tenancy or the 
homestead are regulated by the provisions 
of the Bengal Tenancy Act and not by 
the provisions of the Transfer of Property 
Act inthe absence of any local custom 
or usage. The requirements of the section 
are: i 

(1) that the tenant of the homestead isa 
raiyat, | 
(2) that he holds the homestead otherwise 
than as a partof his holding. | i 

Both the elements are present in this 
case. Dr. Basak, however, contends that 
in order to determine the incidents of the 
defendant's tenancy of the homestead, the 
Court has to look to the contract which 
created that tenancy and it is not permis- 
sible to take into consideration any sub- 
sequent events which the landlords did not 
contemplate at the time when the tenancy 
was created and over which they. had no 
control. It is difficult to accept this con- 
tention in view of the general terms of 
the provisions of s. 182. The word “holds 
in the section seems to point to the time 
when the dispute about the incidents of the 
tenancy of the homestead arises. 

“The rights derived from a contract have been 

abrogated with regard to the homestead land of a 
raiyat without any exception as to pre-existing 
contract under the provisions of the Bengal Tenancy 
Act." |See Sukh Lal v. Prosanna Kumar (1). 
As a protection to cultivating tenants the 
section is enacted, so that he may not be 
turned out of his homestead. I am not, 
therefore, prepared to hold that the decision 
of the Courts below is wrong. The appeal 
is accordingly dismissed with costs. 

Henderson, J.—I agree. 


D. Appeal dismissed. 


(1) 44 C L J 302; 96 Ind. Cas, 541; A IR 1926 Cal. 
199. 
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PATNA HIGH COURT 
Civil Appeal No. 861 of 1933 
February 20, 1936. 
VARMA, J. 

GOBIND OJHA AND OTHERS —APPELLANTS 

versus 
SITA RAM OJHA AND oTHERs— 
RESPONDENTS 

Limitation—Suit for declaration of exclusive title 
and that revisional survey entries were wrong— 
Suit not filed within six years of correction of 
Survey Record of Rights—Suit, if barred. 

Where the plaintiffs filed a suit for declaration 
of their exclusive title to a property and also 
prayed for a declaration that the revisional survey 
entries with regard to that property were wrong and 
it was found that the plaintifis were in exclusive 
possession of the property, but the suit was not 
filed within six years of the correction of the survey 
Record of Rights : 

Held, that the suit was not for a correction of the 
Record of Rights, but for a declaration that the 
plaintifis have got an exclusive title in respect of 
the property and wasnot barred by time. Amir- 
uddin v. Saidur Rehman (1), distinguished. 

Mr. G. P. Singh, for the Appellant. 

Mr. S. N. Duit, for the Respondents. 

Judgment—This appeal is concluded 
by findings of fact. The plaintiffs filed a 
suit fora declaration of their exclusive 
title to khewat No. 3-13 to realise the entire 
rent from khata Nos. 228 to 231, and 
they also prayed fora declaration that the 
Revisional Survey entries with regard to 
khewat No. 3-13, recording defendants 
Nos. 1 to 10 as joint, were wrong. The trial 
Court was of opinion that the suit was time- 
barred, asit was not proved by the plaintiffs 
that they were in exclusive possession of 
the property for the prescribed period. The 
trial Court was also of opinion that the suit 
was not maintainable inthe form in which 
it was filed and also found that the entry 
was correct. On appealthe lower Court 
has held that the plaintiffs were in exclu- 
sive possession of the holdings in suit. It 
was also found that by private arrangement 
there was a partition and the lower Ap- 
pellate Court took pains to point out that 
the entry in the khewat, so far asit includ- 
ed defendants Nos. 1 to 10, was inequitable 
and he has referred to various details from 
which he concludes that they could not have 
been joint withthe plaintifs. Mr. Gain- 
dhari Prasad Singh for the defendant- 
appellants has urged that the suit is barred 
by limitation and referred to Amiruddin 
v. Saidur Rahman (1). No doubt a suit 
filed for the correction of the Survey Record 
of Rights ought to have been filed within 
six years. But here, onthe findings of the 


an 1Pat LJ 73; 35 Ind. Cas, 433; AI R 1916 Pat. 
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lower Appeliate Court, ihis question does 
not arise because the lower . Appellate 
Court has found thatthe plaintiffs were in 
exclusive possession declaring their title to 
the holdings in dispute and, therefore, holds 
that the entry in the Survey Record of Rights 
is incorrect. . 

The suitis not for a correction of the 
Record of Rights, but for a declaration that 
the plaintifis have got an exclusive title in 
respect of the property. ‘Then the other 
point urged is that the finding that defen- 
dants Nos.1to 10 were in joint possession 
with the plaintiffs has not been upset 
by the lower Appellate Court. But from a 
perusal of the judgment of the lower Ap- 
pellate Court, it is clearthat, if the lower 
Appellate Court has done anything, it has 


upset that finding. I would, therefore, 
dismiss this appeal with costs. 
N. Appeal dismissed. 


———= 


RANGOON HIGH COURT 
Special Second oo Appeal No. 293 of 


3 
February 28, 1936 
Mya Bu, J- 
U PO KIN AND aNoTHER—APPELLANTS 
versus 
U 80 GALE—ReEsPonDENT. 

Evidence Act (I of 1872), s. 66—Notice to produce 
document dispensed with—Secondary evidence allow- 
ed—No objection in trial Court—Objection, in Ap- 
pellate Court, if can be taken. i 

Under s. 66, Evidence Act, a notice to produce 
the document must previously have beer given to 
the party in whose possession or power the docu- 
ment is before giving secondary evidence of its con- 
tents, but such notice is not essential to render 
secondary evidence admissible in certain cases, one 
of which is when from the nature of the case the 
adverse party must know that he will be required to 
produce it and another of which is where the Court 
thinks fitto dispense with it the objection should 
be raised atthe time of the reception of the evi- 
dence, and no objection should be allowed to be 
taken in the Appellate Court as to the admissibili- 
ty of secondary evidence which was admitted in 
evidence inthe trial Court without any objection. 
Harripria Debi v. Rukmini Debi (1), Robinson & 
Co. v. Davies & Co (4), Kishori Lal v. Rakhal 


Das (5), Prakasarayaniam Garu v. Venkata Rao 
(6) and Mohammad Hassan v. Safdar Mirza (7), 
followed. 


9. S. C. A. from the decree of the Dis- 
triet Court, «Toungoo, dated October 7, 
1935. 

Mr. Aiyangar, for the Appellants. 

Mr. Sulaiman, for the Respondent. | 

Judgment.—This is an appeal against 
the decree of the District Court of 
Toungoo sitting as a Court of first appeal 
setting aside the decree passed by the 
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Sub-Divisional Gourt of Toungoo allowing 
the claim of the plaintiffs for a mortgage 
decree against the defendant on certain 
properly mentioned in a registered deed 
of mortgage executed by Maung Sein 
(since deceased), the son of the defendant, 
as the agent and on behalf of the defen- 
dant. The ground on which the District 
Court reversed the decree of the Sub- 
Divisional Court was that the plaintiffs 
failed to establish by legal evidence that 
Maung Sein had been authorised to mort- 
gage the property of the defendant. 
While there is no specific allegation in 
the body of the plaint itself that Maung 
Sein had authority to mortgage the pro- 
pert” on behalf of the defendant, there is 
no statement whatever in the written 
statement to the effect that Maung Sein 
had no such authority. In the body of the 
plaint itself only the necessary particulars 
for a plaint in a suit of this nature were 
set out, but the plaintiffs filed with the 
plaint inter alia the mcrtgage deed on 
which they relied in original which set 
out ‘he defendant's name as that of the 
morigagor and the plaintiffs’ names as 
those of the mortgagees and bore the 
signature of Maung Sein as agent for or 
on behalf of U So Gale (the defendant). 
It is needless to say that by the time the 
defendant filed his written statement he 
must have been aware of the fact that the 
mortage on which the suit was based 
was one executed by his son Maung Sein 
as his agent and on his behalf. But in the 
written statement he denied the particulars 
of the mortgage given in the plaint and 
state thal he had neither mortgaged nor 
had personally asked any one, or had 
giver his consent to any one, to mortgage 
the property mentioned, and also stated 
as follows : 

“Thit the amount said to be due under the al- 
leged mortgage wes the amount incurred by Maung 
Sein personally in the following circumstances, viz., 
thet originally Ma Mya May, Ma E Mai and Maung 
Sein borrowned from the plaintiffs a sum of Rs. 1,000 
bearing interest at 1-8 per cent. per mensem giving 
a paiz of diamond nagats as collateral security. 
On their failure to pay the principal and interest 
the plaintiffs filled a suit against them for the 
recove.y of the same and obtained a decree for 
Rs. 2182-12-0. The plaintiffs then took out execu- 
tion of the said decree and the cojlateral security, 
the pair of diamond nagats, was sold and fetched 
a sum of Rs. 335. The balance of the 
decree was settled out of Court by Maung 
Sein ky giving the lands in dispute belonging to 
the defendant in mortgage for his own private 
affairs.” 

Thə gist of the defence advanced by 
the cefendant was that Maung Sein had 
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not acted in the defendant's interest and 
that, therefore, the defendant was not liable 
on the mortgage in suit. No suggestion 
was made either that Maung Sein was 
not an agent of the defendant or that 
though an agent he had no authority to 
mortgage the defendant's property. The 
pleadings gave rise to five issues which 
are hardly of any importance and none of 
which suggested that there was any dis- 
pute between the: parties with reference 
to Maung Sein’s position as an agent or 
his authority to mortgage the defendant's 
property. But in the course of adducing 
formal evidence and probably to show the 
particular circumstances under which 
Maung Sein mortgaged ihe property 
mentioned in the deed plaintiff No. 1 
gave evidence himself and adduced the 
evidence of certain witnesses, one of whom 
was U Pe, the Sub-Registrar of Toungoo, 
who was the Officer by whom the mort- 
gage deed was registered. Plaintiff stated 
that Maung Sein who had a general power- 
of-attorney from his father came to 
him, he being a resident of Toungoo, and 
took the loan from him; that the defen- 
dant who was over 70 years of age was said 
io have been unable to come to Toungoo on 
account of old age; that Maung Sein 
showed him the power-of-attorney which 
was read cut tohim by his son; and that 
by that power-of-attorney Maung Sein 
was authorized to borrow money and mort- 
gage the property of U So Gale. Not a 
tittle of cross-examination was led on this 
point. U Pe stated that Maung Sein had 
a power-of-attorney which he produced at 
the time and which U Pe read, and that 
Maung Sein was authorized by that power- 
of-attorney to borrow money and mortgage 
properties belonging to U So Gale. Plain- 
tiff No. 1 and U Pe were examined on 
August 15, 1935, when other witnesses for 
the plaintiffs and witnesses for the defen- 
dant except one were examined. It does not 
appear that any objection was taken to 
the reception of the evidence as to the 
particular term of the power-of-attorney 
which was spoken to by plaintiff No. 1 and 
U Pe. The last of the defendant's witnes- 
ses was examined on August 17, and 
the case was set down for argument on 
August 20. 

It appears that it was only in .the 
course of the argument of U Po Saung, 
Pleader for the defendant, on August 20, 
that the admittance, of the evidence as to 
the term of the  power-of-attorney 
authorizing Maung Sein to borrow money 
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and mortgage his father’s property for and 
on behalf of his father was challenged 
as being improper on the grounds that (1) 
a certified copy of the power-of-attorney 
should have been produced instead of the 
oral evidence, and (2) that no secondary 
evidence of the document should have 
been admitted without first serving upon 
the person in possession of the original a 
notice to produce it. 

The first ground must obviously fail be- 
cause a power-of-attorney is simply 
authenticated in the Registration Office 
and a copy of its terms is not made in 
any register as in the case of sale deeds 
and mortgage-deeds. Therefore, it would 
be impossible to get a certified copy cfa 
power-of-attorney setting out all its terms. 
With reference to the ground of absence 
of notice the learned Sub-Divisional Judge 
made a pertinent remark : 

“Very probably the power-of-attorney was in the 
possession of Maung Sein who is dead. How can 
a dead man be served with notice to. produce a 
document in Court”? 

He also observed again pertinently: 

“Tf the power is in the possession of the defen- 
dant why can he not produce it in Court to prove 
that no authority to borrow money and create 
mortgages was given in the power”? 


It must be remembered that the defen- 
dant did not appear in Court to give 
evidence denying that Maung Sein had 
authority to borrow money and create a 
mortgage on his behalf or that Maung 
Sein was ever his agent. Considering the 
circumstance that the plaintiffs were never 
called upon strictly to prove that either 
Maung Sein was the defendant's agent or 
that he was authorized to mortgage the 
defendant's property for and on behalf of 
the defendant, and in the face of the 
probability that the defendant was the 
man who was in possession of the power- 
of-attorney if it had not been lost or des- 
troyed, and further no objection was taken 
at the time of the reception of secondary 
evidence as to the term of the power-of- 
aitorney relating to authority to mortgage, 
the learned Sub-Divisional Judge was per- 
fectly justified in his attitude in dealing 
with the objections raised by the learned 
Pleader in his argument. Under s. 65, 
Evidence Act, secondary evidence may be 
given of the contents of a document when 
the original is shown or appears to be 
in, the possession or power of the 
person against whom the document is 
sought to be proved and when after the 
notice mentioned in s. 66 such person 
does not produce it. Under s. 66a notice 
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to produce the document must previously 
have heen given to the party in whose 
possession or power the document is before 
giving secondary evidence of its contents, 
but such notice is not essential to render 
secondary evidence admissible in certain 
cases, one of which is when from the 
nature of the case the adverse party must 
know that he will be required to produce 
it and another of which is where the Court 
thinks fit to dispense with it. 

It is, therefore, plain that the Court has 
discretion in the matter of service of 
notice for production of a document, 
secondary evidence of the contents of which 
is tendered in evidence. Such discretion 
must like any other discretion be exercised 
according to judicial principles. Where, 
as in this case, there are circumstances 
on the face of the proceedings before the 
trial Court which would be sufficient to 
justify the Court in considering it fit to 
dispense with the service of notice, the 
interference with such discretion by an 
Appellate Cowt is, in my opinion, not 
called for. In Harripria Debi v. Rukmini 
Debi (1), their Lordships of the Privy 
Council held that whether or not sufficient 
proof of search for, or loss of, an original 
document, to lay a ground for the admis- 
sion of secondary evidence, has been given, 
is a point proper to be decided by the 
Judge of first instance, and is treated as 
depending very much on his discretion and 
that his conclusion should not be overruled, 
except in a clear case of miscarriage. In 
the present case the original document 
was not of the nature which could rea- 
sonably be expected to have been in the 
possession of the plaintiffs or in their 
power to produce it. Therefore, the only 
point for consideration by the trial Court, 
provided objection was taken in time, 
was to consider whether or not it should 
insist on or dispense with notice to be 
served on the adverse party in whose 
possession or power the document most 
probably was. It is not a case which is 
governed by the principles laid down by 
the Privy Council in Krishna Kishori 
Choadhrani v. Kishori Lal Roy (2) or 
Ma Yin v. Ma Pok (3). The principle 
being as stated by the Privy Council in 
Harripria Debi v . Rukmini Debi (1), ib is 
important that the objection should be 
raised at the time of the reception of the 


(1) 19 C #38; 191 A 79; 6 Sar. 177 (P O). 

(2) 14C 486: 14 IA 71;5 Sar. 13 (P C). 

(3) AIR 1929 Rang, 277; 123 Ind, Cas, 129; Ind. 
Rul, (1930) Rang. 177. 
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evidence, and there are cases in which it 
is laid down that no objection should be 
allowed 40 be taken in the Appellate Court 
as to the admissibility of secondary evidence 
which was admitted jin evidence in the 
trial Court without any objection: Robinson 
& Co. v. Davies & Co. (4), Kishori Lal v. 
Rakhal Das (5), Prakasarayanim Garu v. 
Venkata Kao (6) and Muhammad Hassan v. 
Safdal Mirza (7). In view of these 


Principles I am of the opinion, with all- 


respect, that the lower Appellate Court 
erred in rejecting the evidence of plain- 
tiff No. 1 and nf U Pe by which it is 
proved that Maung Sein had power to 
borrow money and to mortgage the de- 
fendant’s property on the defendant's be- 
What Maung Sein did with the 
money constitutes hardly any defence to 
the action, but the whole position savyours 
as of a transaction which Maung Sein 
made for the accommodation of himself 
and his sisters which probably was with 
the knowledge and consent of his aged 
father who saw that execution was being 
taken out against his children by the 
creditor. There is no valid ground on 
which the relief sought for by the plain- 
tiffs could be resisted. I set aside the 
judgment and decree of the lower Appel- 
late Court and restore the judgment and 
decree passed by the trial Court with costs 
throughout. Now that the period of re- 
demption fixed by the preliminary decree 
drawn up by the Sub-Divisional Court 
has expired, I direct that a fresh preliminary 
decree be drawn up giving the defend:nt 
time for three months from this date within 
which to pay the decretal amount which 
is to be recalcnlated with reference to 
interest, etc. 


Do Decree set aside. 


ee (1880) 5Q BD 26; 49LJ QB 218; 28 WR 


(5) 31.0 155. 

(6) ‘38 M 160; 21 Ind. Cas. 319; A I R 1915 Mad. 793; 
25MLJ 360. 

(7) 14 Lah, 473; 144 Ind. Gas, 45; AI R 1933 Lah, 
601; 34 P LR 820; Ind. Rul. (1935) Lab, 396. 
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- PATNA HIGH COURT 


Miscellaneous Appeals Nos. 129 and 175 
of 1935 
September 26, 1935 
FAZL ALI AND LUBY, JJ. 
SARJU SINGH AND ANOTHER—ÅPPELLANTS 
versus 


BHAGWAT PRASAD— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art, 183— 
Order of Master of High Court for transmission 
of decree to another Court for execution—Notice 
under O. XXI, r. 16, Civil Procedure Code (Act V 
of 1908)—-Whether operates as revivor within the 
meaning of Art. 183. 

An order passed by the Master of the High Court 
for transmission of a decree for execution to another 
Court cannot be regarded as operating as a revivor 
within the meaning of the proviso to Art. 183 
Limitation Act, when there is nothing to show 
either thet he was asked to consider the question 
of limitation or that he actually considered it. 
Nor would notice under O. XXI, r. 16, Oivil Proce- 
dure Code, issued by the Master operate as revivor 


within the meaning of Art. 183. Chutterput Singh 


v. Sait Sumari Mull 0); Banku Behari Chatterji v 
Narain Das Dutt (2), Khajah Salahuddin v. Afzal 
Begam (3) and Narain Das Dutt v. Banku Behari 
Chattopadhya (4), relied on, M P. P 8. Palaniappa 
Chettiar v. Valliammal Achi (5) and Kalepalli 
Rajitagiripatty v. Bhavani Sankaram (6), not fol- 
lowed. 


Misc. A. from the order of the District 
Judge, Patna, dated April 24, 1935. 

Messrs. S. M. Mullick, N.C. Das Gupta, 
B. N. Rai and Sambhu Barmeshwar Prasad, 
for the Appellants. 

Mr. S. N. Buse, for the Respondent. 

Luby, J.—These are two appeals against 
the order dated April 24, 1935, of the Dis- 
trict Judge of Patna whereby that Court 
directed that the execution case filed by 
Bhagwat Prasad decree-holder (now respon- 
dent) should proceed against the appel- 
lants inthe Court of the 3rd Subordinate 
Judge of Patna. The decree in question 
was passed in 1911 by the High Court of 
Calcutta in favour of some of the part- 
ners of a firm called Manabitram Kall 
Charan. That firm went bankrupt and its 
affairs were in the hands of a Receiver for 
some years. Between 1930 and 1932 the 
heirs of the original decree-holders assign- 
ed their rights under the decee to Bhagwat 
Prasad. After the insolvency proceedings 
had terminated Bhagwat Prasad applied 
on February 28, 1933, to the Master of the 
Calcutta High Court for permission to 
execute the decree. Notices under O. XXI, 
rr. 16 and 22, were issued to Sarju Prasad 
Singh and Tapsi Singh (the present ap- 
pellants), of whom one (Sarju Prasad) is 
son of one of the original judgment-debtors 
and the other (Tapsi Singh) is nephew 
of the other original judgment-debtor. 
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Barju Prasad and Tapsi Singh did- not 
appear in answer to the notices, where- 
upon the Master made an order in the 
following terms: 

‘Tt is ordered thatthe said applicant as such 
assignee as aforesaid be at liberty to execute the 
said decree against the said respondents. And it 
appearing that the said respondents have got no 
properties within the local limits of the jurisdiction 
of this Court but have got properties within the 
local limits of the jurisdiction of the Court of the 
District Judge of Patna it is further ordered that 
a certified copy of the said decree together with a 
certificate of non-satisfaction and a copy of this 
order be transmitted to the said Court of the Dis- 
trict Judge of Patna for execution. 

The decree was then transferred for exe- 
cution to the third Subordinate Judge of 
Patna andthe judgment-deblors filed an 
objection in his Court. The Subordinate 
Judge after hearing the parties dismissed 
the execution case on the preliminary 
ground that it was barred by limitation. 
The decree-holder then filed two appeals 
in the Court of the District Judge, who 
has allowed his appeals and set aside the 
Subordinate Judge’s order on the ground 
that the decree was revived by the Master's 
order. The question for determination is 
whether the decree has been revived 
within the meaning of the proviso to 
Art. 183, Limitation Act, by the Master's 
order dated May 25, 1933. The learned 
Advocate appearing for the appellants has 
drawn our attention to the observations 
made by a Full Bench of the Calcutta 
High Court in Chutterput Singh v. Sait 
Sumari Mull (1). In that case it was held 
that an order of the Court's Registrar for 
transmission of a decree to another Court 
for execution did not constitute a revivor 
within the meaning of Art. 183 and that 
the Registrar would have no jurisdiction 
to adjudicate upon any matter such ds 
limitation with reference to the question 
whether the decree was capable of exe- 
cution. That decision was approved by 
the Judicial Committee of the Privy Coun- 
cil in Banku Behari Chaiterji. v. Narain 
Das Dutt (2) wherein it was held that an 
order of the Registrar ,of the Calcutta 
High Court transmitting a decree to a 
District Court for execution was a mere 
ministerial act of an officer of the Court 
and did not by itself operate to revive 
the decree so as to extend the time within 
which under Art. 183 an application to 
enforce it must be made. [tis not dis- 
puted that notices under O. XXI, rr. 16 
and 22 were issued by the Master and 


. (1) 43 O 903; 36 Ind. Gas. 602; A1 R 1916 Cal. 
488; 20 C W N 889; 23 C L J 645, 
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served on the present appellants before the 
order for transmission was made. Baut it 
appears to have been held by the’ Calcutta 
High Court in Khajah Salahuddin v. Afzal 
Begam (3) that a notice under O. XXI,r. 16, 
would not operate asa revivor within the 
meaning of Art. 183. Again in Narain 
Das Dutt v. Banku Behari Chitopadhya (4) 
the Calcutta High Court pointed out that: 

“Order XXI, r. 10, expressly provides that if the 
decree has been transmitted to another Court, the 
application for execution shall be made to that 
Court and in cases where notice under O. XXI, 
r. 22 has to be given that rule provides that the 
notice shall be issued by the Court executing the 
decree. Under the scheme of the Code, the Court 
transmitting a decree is not the Court to decide 
objections on the part of the judgment-debtor that 
tne decree is incapable of execution or that exe- 
cution is barred by limitation. Such objections 
should be taken before and heard and determined 
by the Court to which the decree is transmitted 
as the Court of execution.” 


The learned Advocate appearing for 
the respondent hasrelied upon certain de- 
cisions of the Madras High Court. In 
M. P. P. S. Palaniappa Chettiar v. Val- 
laiml Achi (5), the Chief Justice and 
Pakenham Walsh, J., held that though a 
mere order of transmission would not give 
a new starting point of limitation, an 
order of the Deputy Registrar recognising 
the assignment of a decree after issue of 
notices underO XXI,r.16 and transmit- 
ting the decree for execution to another 
Court would operate as a revivor, A 
perusal of the judgment reveals that the 
learned Chief Justice came to this conclu- 
sion after considerable hesitation and with 
extreme reluctance. We have also been 
asked to read the judgment of the Madras 
High Court in Kalepalli Rajitagiripathy 
v. Bhavani Sankaram (6). In that case 
an order for transmission was made after 
notice to the judgment-debtors, who did 
not object to the transfer on the ground 
that execation of the decree was then 
barred by limitation; it was held that the 
jJudgment-debtors were precluded by the 
doctrine of res judicata from pleading 
the bar of limitation ina subsequent ap- 
plication for execution filed within three 


(2) 54 C500; 10 Ind. Ces, 24; A I R 19297PC 
73; 54 I A 129; 52M LJ 565; (1927) M W N 336; 
4 O W N474; 31 C WN 589; 29 Bom. L R 850; 
38 M LT 90;05 OL J 507; 26L W 180 (P 0). 

(8) A IR 1925 Cal. 23; 84 Ind. Cas, 68; 28 C W 
N 963; 39 OL J 590, 

(4) A IR 1925 Cal, 213; 78 Ind. Cas. 1001. 

(5) 52 M 590; 118 Ind, Cas 775; AIR 1929 Mad. 
252; 56 M L J 555; (1929) M W N 78; 29 L W 203; 
Ind. Rul. (1929) Mad. 839. 

(6) 47 M 641; 80 Ind. Cas. 103; AIR 1924 Mad. 
673; 47 ML J 4; 19 LW 650; (1924)M W N 527, 
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years of the previous 
transfer of the decree. 

In my opinion we are bound to follow 
the decisions of the Calcutta High Court in 
preference tothose of the Madras High 
Court, and that not for geographical 
reasons merely. The decree with which 
we are concerned was made by the Cal- 
cutta High Court and. the proceedings in 
connection therewith must be regarded as 
governed by the view of the law and the 
practice prevailing in the Calcutta High 
Court for the time being. I mean to say 
that parties who were served with notices 
tc appear in the Calcutta High Court 
would naturally except that the Court would 
follow its own previous decision in dealing 
with the matter in hand. In this connec- 
tion I would invite a reference to the 
observations made. by the Calcutta High 


application for 


Court in Khaja Salaluddin v. Afzal Begam 


(3) mentioned above where it was held 
that in the proceedings before the Mas- 
ter: | 

»“The only questions which arose were whether 
there had been a valid assignment of the decree 


and whether there had been any recorded satisfac- 


tion of the decree. Until the application for exe- 
cution was made, there was no need for the judg- 
ment-debtors even if notice had been served on 
them to appear and contest the application; they 
could well wait until the assignee sought to execute 
the decree,” 


In my opinion the Master’s order dated 
May 25, 1933, cannot be regarded as 
operating asa revivor within the meaning 
of the proviso to Art. 183, because there is 
nothing to show either that he was asked 
to consider the question of limitation or 
I would 
therefore hold that the Master's order did 
not have the effect of reviving the decree. 
This, however, does not conclude the mat- 
ter, because the decree-holder maintains 
that there was an earlier revival of the 
decree when the Receiver applied for exe- 
cution in August 1922 and again in Janu- 
ary 1923. And we are told that he mene 
tioned those previous proceedings in the 
application which he filed before the 
Master in 1933.. If the decree was reviv- 
ed in 1922 or in 1923 as alleged, then 
there was a fresh starting point for 
limitation, and Bhagwat Prasad’s applica- 
tion for execution made in 1983 was with- 
in 12 yearsfrom the date of such revival. 
This matter dces not seem to have receiv- 
ed any consideration in the judgment 
of the learned District Judge. The Suh- 
ordinate Judge has dealt with it in the 
following words: 3 

“The decree-holder's learned Adovcate relies also 
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on the orders Nos. 4 to 6 inorder sheet (Ex. A) 
in Execution Case No. 1 of 1923. In my opinion 
these orders are of absolutely no help to the 
decree-holder in connection with the question of 
revivor of the decree, These orders could be 
of some help to the decree-holder if Art. 182, 
Limitation Act, had applied to this case.” 

We have not been able to understand 
what the Subordinate Judge meant by these 
remarks. The question whether the decree 
was or was not revived by the applications 
made by the Receiver in 1922 and 1923 
does not seem to have received proper con- 
sideration from the lower Courts. I 
would, therefore, set aside the District 
Judge's order, dated April 24, 1935, and the 
Subordinate Judge's order, dated April 30, 
1934, and I would remand the Execution 
Case No. 236 of 1938, to the Subordinate 


Judge for disposal according to law. 
Costs will abide the result. 

Fazl Ali, J.—I agree. 

N. Case remanded. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Miscellaneous Petition No. 67 
of 1935 
September 7, 1935 
Niyoet, A. J. C. 
AJODHYA PRASAD SONAR—Accussp 
—APPLICANT 
versus 
MUNICIPAL COMMITTEE, KHURAI 
ComMPLAINANT—Non-A PPLIGANT 

Criminal Procedure Code (Act V of 1898), ss, 539 
(b), 91, 526—Local inspection—Notice to parties, 
necessity of—Bond under s. 91—Magistrate, if can 
go to house of persons and ask them to execute 
personal bond under s. 91—Criminal trial—Trans- 
fer—Administration of criminal law—Held, on facts, 
case was fit for transfer. . es 

Under s. 539 (b), Oriminal Procedure Code, it is 
necessary to give due potice to the parties before 
embarking on local inspection. The object of local 
inspection is to enable the Magistrate to under- 
stand and test the evidence of witnesses examined 
in the Court and not to obtain additional informa- 
tion or to extract admission from the accused. 

Section 91, Criminal Procedure Code is only ap- 
plicable to persons who are present in Court and 
cannot authorise the Megistrates to go to the 
houses of persons and compel them to execute bonds 
for appearance in Court; nor could he lawfully pro- 
ceed to try the case unless he had issued a process 
as required by s. 204, Criminal Procedure Oode, 

The officers who administer the law are not above 
the law. 


Where no notice was seryed as required by s. 539 
(b), but the Magistrate went to the spot, and asked 
the aacused to execute bond under s. 91, Criminal 
Procedure Code, and on his failure to do so, and 
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in the absence of witnesses, proceeded to try .the 
case on the spot: É 

Held, that the procedure followed was altogether 
illegal and void; 

Held, further that in view of the extremely un- 
satisfactory behaviour of the Magistrate the appre- 
hension entertained by the applicant that he will 
not have a fair trial was perfectly reasonable and 
the case must, therefore, be withdrawn from his 
Court and transferred to another. 

App. for transfer of Criminal Case 
No. 64 of 1935 from the Court of ‘the 
Magistrate, Second Class, Khurai. 

Order.—This is an application for trans- 
fer of acriminal case pending in the 
Court of the Naib Tahsildar, Magistrate, 
Second Class, Khurai, to some other Court 
outside the District of Saugor. 

The facts are that a complaint was filed 
by the Municipal Committee, Khurai, 
against the applicant in the Court of the 
Naib-Tahsildar for encroachment on the 
Municipal road. The complaint was filed 
on July 3,1935, and the case was fixed for 
hearing on July 11, 1935. On July 4, 1935, 
the non-applicant Municipal Committee 
applied for local inspection with the re- 
sult that the Naib-Tahsildar without giving 
notice to the accused went to his house at 
6 r.m. and after inspection of the encroach- 
ment directed the accused to attend the 
Court the next day. He then asked him to 
execute a bond on personal security which 
he declined to do. Thereon the Naib-Tahsil- 
dar proceeded to try the case on the spot 
and recorded his statement and closed ihe 
case forjudgment. On the next day before 
- the judgment was pronounced, the appli- 
cant intimated to the Court his intention to 
move this Court for transfer of his case 
under s. 526. He also complained against 
the conduct ofthe Magistrate to the District 
Magistrate by means of a telegram and a 
formal application. These proceedings are 
not, however, material for the decision of this 
application. for transfer. 

I have no doubt that the procedure fol- 
lowed by the Naib-Tahsildar was altogether 
illegal and void. The Naib Tahsildar has, 
as noted in Circular No. 1-15, p. 45 of the 
Judicial Commissioner’s Criminal Circulars, 
misunderstood the use and object of a local 
inspection. That Circular expressly draws 
the attention of the Magistrate to s. 539 
(b). If the Naib-Tahsildar had cared to 
peruse that section he would have realised 
that it was necessary to give due notice to 
the parties before embarking on local ins- 
pection. The object of local inspection is 
to enable the Magistrate to understand and 
test the evidence of witnesses examined in 
the Court and nci io obtain additional 
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information or to extract admission from 
the accused. In the present case no notice 
was given and no witnesses were present 
to be examined. He could certainly have 
made a memorandum ofany relevant facts 
observed by him, but he had no jurisdic- 
tion whatever to proceed to try the case 
on the spot. I fail to seehow under s. 91, 
the Naib-Tahsildar could, in the circum- 
stances, have called on the applicant to exe- 
cute a bond for his appearance in his Court. 
That section is only applicable to persons 
who are present in Court and cannot autho- 
rise the Magistrates to go to the houses of 
persons and compel them to execute bonds 
for appearance in Court ; nor could he law- 
fully proceed to try the case unless he had 
issued a process asrequired by s. 204, Ori- 
minal Procedure Code. 

The whole procedure was extremely arbi- 
trary ond in direct contravention of law. 
The Naib-Tahsildar displayed plenty of 
zeal but betrayed a grievous lack of dis- 
cretion and judicial spirit. No Magistrate 
who was bent on blasting the reputation 
of Criminal Courts could have done other- 
wise than what he did. It is transparent 
from para. 8 of his explanation to the Dis- 
trict Magistrate that he allowed himself to 
be influenced by certain events in the 
previous case. The whole conduct of the 
officer was anything but commendable. If 
he is not corrected in time he islikely to per- 
suade himself that the law places dictatoria] 
powers in the hands of Magistrates to be 
used in any manner as the caprice of the 
moment would diclate. It must be impress- 
ed on the Najib-Tahsildar that the officers 
who administer the law are not above the 
law. Unless he is severely warned, there 
is a danger of his methods being copied by 
other junior oflicers like him so as to bring 
discredit on the administration of justice. 
It is not without some surprise that I read 
the District Magistrate’s explanation in 
which be so far from disapproving of what 
was a travesty of criminal proceeding, was 
disposed to excuse, if not to justify it. 

In view of the extremely unsatisfactory 
behaviour of the Naib-Tahsildar the appre- 
hension entertained by the applicant that 
he will not have a fair trial is perfectly 
reasonable “and the case must, there- 
fore, be withdrawn from the Naib-Tahsil- 
dar’s Court. I see, however, no reason to 
transfer the cse to some Court outside the 
District. It would be preposterous to believe 
that all the Magistrates including the Dis- 
trict Magistrate of Saugor District have a 
bias against the applicant. I, therefore, 
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leave it tothe District Magistrate to send 
the case ‘for trial to any other Magistrate 
subordinate to him. 

D. Case transferred. 


PATNA HIGH COURT 
Civil Appeal No. 1288 of 1932 
November 22, 1935 
Daavis, J. 
JUGESH CHANDRA BOSE—ApprLuant 
versus 


MAQBUL HUSSAIN—RE8SPONDENT 

Landlord and tenant—Interest of under-raiyat 
with occupancy rights, if heritable—Hquitable estop- 
pel—Lessor effecting pucca structures—When pre- 
cluded from suing for possession on determination 
of tenancy—Second appeal -Question whether a 
tenancy is Darana nok Dus 0 depending on proof 
of local custom- Question, if to be decided in second 
appeal, 

The interest of an under-raiyat with occupancy 
rights is not heritable under the law. Tne ques- 
tion of whether an under-raiyat who acquires 
occupancy right acquires also the rights of an 
occupancy raiyat, as defined by the Tenancy Acts, 
depends entirely on local custom. It is only by the 
operation of local custom that an under-raiyat can 
acquire a right of occupancy for life; and in order 
to ascertain what are the incidents attaching to that 
right of occupancy, it is necessary to ascertain what 
is that local custom on the point, Sudhanya Kumar 
Das v. Saik Ismail (1), Iswar Sant v. Tarendra Nath 
Koila (2) and Muchi Ram Bagal v. Balaram Bhumij 
(3), followed. 

The lessor is not restrained by any rule of equity 
from bringing a suit for eviction merely by reason 
of the tenant having erected permanent structures 
on the land leased, such building having been 
within the knowledge of the lessor, and there not 
having been any interference on his part to pre- 
vent it. To raise an equitable estoppel against the 
lessor precluding him from suing for possession on 
the determination of the tenancy, the tenant should 
show facts sufficient to justify the legal inference 
that the lessor nas by plain implication contracted 
that the right of tenency should be changed into a 
right of permanent occupancy. Even the existence 
of a pucca structure would not enable the tenant to 
call in aid the equitable estoppel without giving 
evidence sufficient to justify a legal inference that 
the lessor had by plain implication contracted that 
the tenaut's right should be changed into a herit- 
able right. Beni Ramv. Kundan Lal (6), followed. 

The proper effect of a proved fact being a ques- 
tion of law, the question whether a tenancy is 
permanent or precarious is, in cases where the 
question depends on proof of a local custom, a legal 
inference from facts and not itself a question of 
fact, and accordingly the Court in second appeal 
must decide the case Jor itself on the facts found 
by the lower Appellate Court, instead of saying 
that the Courts below were at liberte to presume, 
if they thought fit, that the interest in question was 
of a permanent character, Kamal Kumar Datta v. 
Nanda Lal Dule (4) and Dhanna Mal v. Moti Sagar 
(5), relied on. , 

O. A. from the decision of the Sub-Judge, 
Purnea, dated June 24, 1932. 

Mr. S. N. Bose, for the Appellant. 


Mr. H. R. Kazimi, for the Respondent. 
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Judgment.—This is an appeal by the 
plaintiff in asuit for ejectment. That the 
plaintiff purchased the two plots in suit 
from the occupancy raiyat to whom they 
belonged is no longer in dispute, nor is 
any capital now sought to be made out of 
the fact that the plaintiff is also the holder 
of aneight-annas sepatni interest in the 
mouza. In the Record of Rights, which was 
finally published in 1907, Musammat Sub- 
jan who hss been found as a fact to have 
been the wife of the defendant, was shown 
as in possession of the two plots in suit 
inthe capacity of a shikmi-dakalkar tenant, 
an expression meaning an under-raiyat 
with occupancy rights. The only point 
which is now contested is whether Musam- 
mat Sabjan’s interest was heritable. The 
lower Courts have concurrently held that 
the defendant has failed to prove that the 
interest on an under-raiyat with occupancy 
rights is heritable either under the law or 
under any custom in force in the locality 
and established in the case. They have 
nevertheless dismissed the suit on what 
the lower Appellate Court calls equitable 
considerations. The plaintiff contends be- 
fore me that in doing so the lower Courts 
were in error, and further that the ques- 
tion whether Musammat Sabjan had a 
permanent, i. e. heritable, interest is a 
question of law which can be raised in 
second appeal notwithstanding the con- 
current finding of the lower Courts. That 
the interest of an under-raiyat with oc- 
cupancy rights is not heritable under the 
law is clearly established by Sudhanya 
Kumar Das v. Saik Ismail (1), in which 
Greaves, J. and Cuming, J., reversed on 
a Letters Patent Appeal the view to the 
contrary taken by B. B. Ghose, J. A 
similar view taken in Iswar Santy. Tv- 
rendra Nath Kulia (2). In our own Court, 
James, J., sitting with Chatterji, J also 
took the same View in Muchi Ram Bagal 
v. Balaram Bhumij (3), where he observed 
(the case he dealt with was under the 
Chola Nagpur Tenancy Act which, how- 
ever, does not in this respect differ mate- 
tially from the Bengal Tenancy Act) : 

“Heritability is arignt which has been attached 
by legisletion to the tenure of an occupancy raiyat 
in Bengal, Bihar and Orissa, but it is nota 
necessary condition attaching to the enjoyment of 


an occupancy right for life. The question of 
whether an under-raiyat who acquires occupancy 


(1) 29 C W N 733; 90 Ind. Cas, 844; A I R 1925 Cal’ 
956. 

(2) 42 C L J 560; 92 Ind. Cas. $81; A I R 1926 Oal. 
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(3) la P L T 539; 127 Ind. Cas, 835; A I R 1930 Pat. 
569; Ind. Rul. (1930) Pat 739. 
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right acquires also the rights of an occupancy raiyat 
as defined by the Tenancy Acts depends entirely on 
local custom. . It is only by the operation of local 
custom that an under-raiyat can acquiré-a right of 
occupancy for life; and in order to ascretain what 
are the incidents sttaching to.that right, of ‘occu- 
pancy, it is necessary to ascertain what is that 
local custom onthe point.” 

The law, therefore, is quite clear, and 
it has not been urged before me on behalf 
of the respondent that the finding of the 
lower Courts as regards his failure to 
prove a local custom making such interest 
heritable is. open to question. Are there 
then any equitable considerations on which 
the view of the lower Courts can be sup- 
ported that Musammat Sabjan’s was a 
heritable interst so as to disentitle the 
plaintiff to eject her husband and heir, 
the defendant? It was faintly urged on 
behalf of the respondent that the finding 
of permanence by way of heritability was 
a finding of fact. But as was pointed out 
by Rankin, ©. J., in Kamal Kumar Datta 
v. Nanda Lal Dule (4), their Lordships of 
the Judicial Committee held in Dhanna 
Mal v. Moti Sagar (5), that the proper effect 
of a proved fact being a question of law, 
the question whether atenancy is perma- 
nent or precarious is, in cases of this kind 
a legal inference from facts and not itself 
a question of fact and that accordingly 
‘the Court in second appeal must decide 
the case for itself on the facts found by 
the lower Appellate Court, instead of say- 
ing that the Courts below were at liberty 
to presume if they though fit; that the 
interest in question wasof a permanent 
character. The only facts found by the 
lower Appellate Court are that the Musam- 
. mat bad a house on the land in suit, built 
after filling upa ditch, and that she, or 
the defendant had planted7 or 8 mango 
trees and alsosome kathal treeson the 
land. Upon this the learned Subordinate 
Judge observes : 

“It is manifest that the conduct of the ratyats 
under. whom Musammat Sabjan held the land was 
such that it induced a belief in her mind that she 
had a permanent right in the land or else she 
would not nave thought of constructing a house 
after filling up a diten and would not perhars 
have planted trees even. It is also apparent that 
the raiyats under whom she held stood by end 
allowed her to construct a structure over it sink- 
ing her money in it.” 

The learned Advecate forthe appellant 
has had no difficulty in showing that these 
observations are based on an erroneous 


i4) 56 © 738; 116 Ind. Cas. 378; A I R 1929 Cal. 37 
33 GW N 211. 

(5) 8 Lah, 573; 101 Inde Cas. 355; 54 I A 178; 52M L 
J 663; A I R 1927 P C 102; 29 Bom. L R 870; 310 W 
N 677; (1927) M W N 481 (P. C). . 
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view of the law. In Beni Ram v. Kundan 
Lal (6), their Lordships of the Judicial 
Committee held that the lessor is not res- 
trained by any rule of equity from bring-- 
ing asuit for eviction merely by reason of 
the tenant having erected permanent 
structures on the land leased, such build- 
ing having been within the knowledge of 
the lessor, and there not having been 
any interference on his part to prevent it. 
That was acase of a tenant the term of 
whose lease has expired, but this makes 
no substantial difference because in the 
present case we are dealing not with the 
under-raiyat with occupancy rights but with 
her heir. Their Lordships also pointed -out 
that to raise an equitable estoppel against 
the lessor precluding him from suing for 
possession on the determination of the 
tenancy, the tenant should show facts 
sufficient to justify the legal inference that 
the lessorhas by plain implication con- 
tracted that the right of tenancy should be 
changed into a right of permanent occu- 
pancy. The learned Subordinate Judge 
merely infers conduct on the part of -the 
Musammat’s immediate landlords including.. 
the belief in her mind that she had a 
permanent right basing the inference on 
the consideration that she would not other- 
wise 

“have thought of constructing the house after 
filling up a ditch and would not perhaps have 
planted trees even,” 

That plainly is not a legal inference from 
the fact of the building of the house and 
the planting of the trees. As Cranworth, 
L. O., pointed out in Ramsden v. Dyson 
(7), the tenant knew the extent of his 
interest,and it was his folly to expend 
money upon a title whichhe knew would 
or might soon cometo anend. The learn- 
ed Subordinate Judge was aware that 
there was no pucca structure raised on the 


land, and says that: 

“obviously a pretty good amount had been sunk 
by the Musammat as she had to fill up, the hollow, 
before she raised structure.” 

But even the existence of a pucca struc- 
ture would not have enabled the tenant to 
cal] in aid the equitable estoppel without 
giving evidence sufficient to justify a 
legal inference that the lessor had by plain 
implication contracted that the tenant's 
right shoul@ be changed into a heritable 
right. No evidence of this kind has been 
referred lo by either of the lower Courts. 
The trial Court laid some stress on the 

(6) 21 A 496; 26 I A 58; 7 Sar 523;3 C W N 602; 1 
Bom. L R 400 (P. 0). 

(7) (1865) 1 E &I A 129; 1H L 129; 12 Jur. (x. s.) 
508; 14 W R 926; 149 R R 543. | ` 
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fact that in the “Record of Rights it was 
noted ihat- the tenant had acquired a 
haq-miqa-bazat by 12 years’ occupation in 
accordance with local custom, but there 
is no warrant for holding (ss was done 
by that Court) that this right implies 

“some permanent sort of interest in the lanl 


which would carry the incidenca and right of 
transmitting that to the heir” 


nor was that the view that the lesrned 
Subordinate Judge was invited to take. 
The hag-muqa-bazat was plainly no more 
than the familiar occupancy right of the 
Bengal Tenancy Act, an occupancy right, 
be it remembered, acquired in the pre- 
sent instance byan under-raiyat in accord- 
ance with local custom. It seems to m3 
perfectly clearthat the view of the lower 
Courts that Musammat Sabjan had a herit- 
able right in the plots in suit is erroneous 
in law. The consequence is that the de- 
fendant has no right to continue in. occu: 
pation and that tne plaintiff is entitled to 
eject. Tue appeal is acco-ding y allowed 
and the suit of the plaintiff decreed with 
costs ‘in all ‘Courts. 

N. | Appeal allowed. 


PRIVY COUNCIL 
Appeal: From the Court of Appeal of Johore 
4 -© May 21, 1936 
Lorp BLANESBURG.!, Lorn RUSSELL oF 
‘KILLOWEN AND Lorp Rocug. 
TAN AH BOON—APPELLANT 
VETSUS p 
Tus STATE or JOHORE—RESPONDENT. 

Contract—Breach—Su:t for damages for alleged 
breach —Plaintiff can succeed only if he can aver 
and prove that he has performed or has at all 
times been ready to perform his part of the con- 
tract. 

Ia the case of a common law action sesking 
damages for breach of an alleged contract, no plaintiff 
can maintain it unless he can aver and prove that 
he has performed or has at all times been ready to 
perform his part of the contract. 


Sir Gerald Hurst, K. C., M. P., Mr. C., 
D. Myles, for the Appellant. 

Messrs. Gavin T. Simmonds, K. C. 
Cyril, J. Radcliffe, K. C., J. D. 
Johnston: and M. M.C. Hay, for the Res- 
pondent’ ' 

Lord Roche.-—This is an appeal from 
the judgment of the Court of Appesl of 
the State of Johore which set aside 
a judgment of Savage Bailey, J. in favour 
of the appellant and ordered that judg- 
ment should be entered for the respondent 
State. 

The cction of the appellant was for 


damages for breach of contract and was 
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begim by plint dated June 6, 1933. Tho 
circumstances oub of which the action 
arose may ‘be stated shortly as follows: 

For some years prior to 1917 the appel- 
lant had settled upon certain state land 
at Jeram Btu in Johore anil bagan to 
clear and plant it. In 1917 and 1913 he 
made application thas the land in question 
might be granted to him by the Sale 
and panding approval of his application 
continued to occupy the land. On July 25, 
1922, the Collector of Land Revenue by 
letter of that date dealt with the applica- 
tion and signified approval of the alieni- 
tion to ihe appellant of 110 acres of State 
land on the terms and conditions set out 
in the Land FEnaclment 1910 and Rules 
thereunder and subject toa premium of 5 
dollars per acre and an annual rent 
of 3 dollars per acre. The letter required 
the premium ani first year’s rent and 
certain survey fees to be deposited if the 
appellant desired to avail himself of the 
terms oTered. Tho appellan: made the 
deposit and so availed himself of the 
terms. . 

The Land Enactment 1910 provides that 
a grant of land of such an area as isin 
question must be in a certain form and, 
be sealed with the seal of the State and . 
also required registration of such instru- 


. ment in order that it shoald be effectual. 


Part VIL of the Enactment provided for 
recovery of land revenue in arrear thus: . 
Written notice of demand is first requir- 
ed: then on default in meeting the de- 


` mand attackment of personal property of the . 


defaulter and of any effects onthe land.. 
to whomsoever belonging is allowed: then , 
if the foregoing procedure proves ineffec- 
tive for the recovery in full of the arrears the 
land may be sold after notice. | 
For reasons of which no evidence or 
explanation is to be found in the record, 
the land was not surveyed nor was any. 
grant executed or registered. But as no 
complaint was made with regard to this 
by either side in the action, their Lord- . 
ships must assume that this delay was 
The appel- 
lunt paid his rent for 6 years, thai is 
to say, down to the end of 1928 Hadid 
not pay the rent due on January 1, 1929, 
or due on January 1, 1930. The Collector 


“then in July 1930, preceeded under th: 


above-mentioned macninery for a:tachment 
of personal property and then for saie of ` 
the land. Some pigs were seized but on 
the auction there wêre no bidders and 
who the land was first put up for sale 


dig 


there were no bidders for it. It was, however, 
sold a yeer after the first seizure of goods, 
that is to say, in October, 1931, for 
925 dollers. The appellant was still occupy- 
ing the land and apparently did so until, 
at the suit of the purchaser, an order for 
possession was made against him in March, 
1933, and was-affirmed on appeal in June, 
1933. Norent in respect of this continued 
occupation wes paid by the appellant. On 
the ccntrary, the respcndents paid cver 
to him after sale of the lend the balance 
of 268 dollars remaining out of the sale 
price of 925 dollars afier satisfying tleir 
claim fur rent due in 1929 and 1930. This 
acticn was, as cppears from certain official 
minutes, based cn a decision to treat the 
appellant in this matter as he would have 
been treated had he had a regular and 
registered title. 

TLe lend so disposed of was apparently 
re-sold at a considerably enhenced price 
end on Jure 6, 1983, tbis ecticn was 
brovght claiming dem: gcs for bieach cf 
contract. The basis of the claim was that 
ive leter of July 25, 1922. accepted by 
payment of a dcpesit was a contract entitl- 
ing the a)pell.nt to a grant of tLe land 
and to pceseesion of it: that the sale of 
the jand was wrongful and a breech cf 
contract in that there wes in insufficient 
exercise of the pcwer cf seizure and sale 
of movables before resort wes had to the 
land. There were, in fact, more movables 
on the land than were seized, which prob- 
ably would have realised more than enough 
to -pay the arrears of rent. On these facts, 
the triel Judge held there wes a trespass 
and a breach of contract as alleged and 
awarded 17,500 dollars as damages. Upon 
appeal this judgment was reversed and 
it was held that there was no acticn wrongly 
committed or breach of contract and that 
accordingly no dimages were recoverable. 
The question of tLe amount of damage, if 
any, was not investigated upon appeal. 

Before their Lordships a considerable 
number of questions were debated, some 
of them questions of difficulty and im- 
portance. Such questions were: Was there 
a ecnirect between the parties and in the 
absence cf a grant hud the appellant any 
ngots which could be enforced by action ? 
Did the procedure leid down in Part VIL 
of the Land Act apply as a matter of 
obligation to land waich was not the sub- 
jece of a grant? What was the true con- 
struclticn of the provisions of Part VIL as 
to the conditicns preliminary to sale of 


the land and in particular must resort, be 


MOOLLA SONS, LTD. v. OFFICIAL ASSIGNEE, RANGoon (P. C.) 


16310 
hed to all and every piece of movable 
property before resort to the land or was 
it sufficient if a bona fide exeréise of dis- 
cretion in this matter wus exercised by 
tne Collector? Their Lordships think it 
beth unnecessary and undesirable to ex- 
press any opinion on any of these points— - 
all the more because with regard to seme 
of them the informaticn and evidence avail- 
able is far from complete. This case in 
the cpinicn of their Lerdehips cen ond 
shculd be decided cn a much simpler 
ground. This is simply a ccmmon law 
acticn seeking demages for breach of cn 
alleged ccntract, and nothing else. No 
plaintiff can maintain such an action un- 
less he can aver and prove that Le has 
performed or has at all times been ready 
to perform his part of the contract. This 
tle appellant, cwing to his serious de- 
fault in payment (£ rent, was incapable of 
doing. A 

In tkese circumstences their Lordships 
are cf cpinicn that the «ppelle nt was not 
entitled to succeed in his icticn rd thit 
the Cout of Appeal was correct in (rder- - 
ing that tLe claim should be dismisscd. 

For these reasons their Lorcsbips will 
Lumbly cdvise His Majesty thet tuis ap- 
peal should be dism’ssed. The appellant, 
by leave of His Majesty in Ccuncil, entere 
end prosecuted this eppeal in forma pau- 
peris and there will accordingly be no 
order as to the costs of the appeal. 

N. Appeal dismissed. 
Solicitors for the Appellant.—Messrs. 
Peacock and Goddard. te 
Solicitors for the Respondent—Mesers. 

Gregory, Rowcliffe & Co. 
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Transfer of BMroperty Act ( o; ; 8. Si 
Paria ie Act (AVI of 190d), ss. 17 (1), 2, (6), 49 
~—Settlement—Truslees 10 pay to children of settlor 
—Vested right in income and contingent right in 
corpus given—Nature of interest in future rents 
and profits—Whether immovable property—Rents res 
ceived by trustees at time of assignment—Nature of 
—S.5i, Transfer of Property Act, scope of Movable 

and immovable property~-Distinctian, 
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Under a deed of settlement made in the sattlor’s 
lifetime the settlor transferred to the trusiess a 
large amount cf property, in substance, probably, 
ths whole of his property, in trust to allow ths 
ssttlor during his lifetime tə manags the property, 
and to have the sole benefit of the income both 
from the immovable and movable property. The 
settlement thea proczeled ta” declare certain trusts 
that should coms into opcr.tion after his dəath, 
The trusts to come into operation after his death 
were that, as to the property comprisel in three 
sch2dules, the trustees, during thr life of tha 
widow ani until the youngest child attiined th: 
age of 20, were to distribute the income in 
the following manner: that they were to pay 
Rs. 1,000 a month to the widow, and to divide the 
remainder amongst th2 children, incluiing the 
eldest son, M. After the youngest child attained 
ths aga of 20, the property was to bs sold, and ths 
proceeds were to be divided in equal shares bet- 
ween tha chiliren then surviving, the issue of any 
child wh) was dead to rapresent his Sathsr’s share. 
There was a slight alteration in the trasis inre- 
lation to the property comprised in the- fourth 
schedule, besause in that cise ths properiy was not 
to be distributed until the death of the youngest 
child, and it was tə bə divided thea amongst the 
children living at thit date: 

Held, upon a full considsration of tha naturo of 
the interest in the income of his father's estate 
which was given to M by ths dezl of settlement 
and also of his intzrest in the ultimate proceeds 
of sale of tha properiizs in ths Sehelules thersto, 
that tho interest of M, so far as the interest in future 
rents and profits was coacerneid, was immuyvable 
Pproparty within the meaning of tha Trans‘er of 
Property Act and the Registration Act. Ronats and 
' profits which at tha time of assigam3nt hai b3en 
reseived by the trustees of the settlement had ceasel 
to be immovable property, Lacey v. Mill (5), In re 
Thomas (6), In re Watts (7), Mitler v. Collins (8, 
In re Lynes Settlement Trusts (9) and Mangala- 
swami v. Subbia Pillai (10), referred to. [p. 423, col. 2.] 

It is no partof tha purpos2 of the provisions of 
8. 54, Transfer of Property Act that they should 
have-any effect upon the devolution of pro- 
perty; aud immovable. and movable property 
do not navessirily correspond to real and. per- 
sonal estate in Eaglish Law, whether or not 
thess notions be specially considered in the light 
of equitable doctrines concerning trusts for conver- 
sion of real estate. Whether tne distinction drawa, 
between movable ani immovable property by ths 
Indian enactments involves a very different test from 
that applicable in Eaglaad to determine what is 
an interest in land undor tns Mortmiin Act or the 
Fines and Recoveries Act or the Dower Act or under 
any other Haglish Act is a s3parate problem in 
each cas3. The Indian distinction may ba thought 
tə -pressat som2 analogy to the distinction batween 
movabls and immovable property as uaderstood in 
international law for the purpose of the doctrine 
mobilia sequuntur personam. Murray v. Champer- 
nowne (4), referred to. [p. 422, col. 1.) 


A cestui qui trust of a mortgige debt has aa 
interest in the land. It cumnidt be saii tha, the 
beneficiary has no iatsrest ia immovable property 
becaus3 nis righs is oaly ts call upon ths trustess 
to carry out their trust or becauss tha dissiaciioa 
between lagal and equitabls estates dogs not as such 
exist.in tha law of India, Miller v. Collins (°), 
relied on [p. 423, col. 2] 


Appeal aginst the judgment of Page, O.J. 
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and Mya Ba, J. in F.C. A. No. 57 of 1934, dated 
August 14, 1931, reporied a3 154 Ind. Cas. 9. 

Messrs. A. M. Dunne, K. C , and S. Hyam, 
for the Appellants. 

Messrs. L. D:Gruyther, K.G. and R. W. 
Lzach, forthe Respondents. 

Sir George Rankin.—The controversy 
in this case is between ths plaintif Com- 


‘pany M. E. Moolla Sons, Limited, which 


was registered under th? Indian Companies 
Act in 192L and which was ordered to be 
would up compulsorily oa Juna 21, 1927, 
on the one side, and the Official Assignee 
at Rangoon on the other side as assignee 
of the estate of one M. E. Moolla who 


-was adjudicated insolvent on May 7, 1927. 


Tne subject-matter of the dispute is the 
right or interest which under a deed of 
seitlement dated May 5, 1903, made by 
his father, was taken by onae Maung Cait 
Maung and conveyed by him to Moolla 
by registered deed, dated Dazem er 17, 
1919. Ths controversy arises out of the 
December, 22, 1920, by an 
unregistered instrument parporiing to be 


articles of agreemant mde between Moolla, 


his motaer Mariszm Bee Bee, and Mahomed 
Ali Modan as trustee for tbe plaintif Osm- 
pany (not yeb registered) Movila agreed to 
sell to the company his business, tha gvd- 
will. thereof, and th3 several prop3rties or 
assels speciied in the first schedule thereto. 


Item Nə 83 in the first schedule wus: 
“Purchase of the right of Maung Chit 
Maung in the estate of his deceased 


father U Ohn Ghine... Rs. 2,50,009.""_ 

Tne plaintiff Company, having been in- 
corporated on January 21, 1921, the board 
of directors at a meeting held on tne 
following day January 22, 1921, resolved that 
do:— 

“ratify, confirm and adopt the agreemeat dated 
December 2’, 1920, and made bstween Mohammed 
Ebrahim Movlla of the first part, Miriam Bee Bee 
of tha szcoad part and Mahomed Ali Molan as 
Trustee of the Compiny of the third part ès pru- 
vided under Art. 4 of ths Articles of Association, 


-and that this agreement be prepared and executed 


without delay ani that Mr. Hashim Essos Moolla 


- do place the Saal of the Company to tha said agree- 


ment. 


“Resolved further that on tha execution of th? 
above agreement Mr. Hashim Haooff Molla va bs” 
half of the Company d) accept aad carry oub 
all ‘conveyunc2s, transfers or assurances vÊ tins 
various propartiss meatioued in ths aforesiid agres- 
ment from Me. Mohammal Bbrahin Movlls, aad 
Mariam B32 Bae respectively tə the Company. and do 
register suc. documents, respectively. 


“Resolvel further that on the execution of the 
aforedescribed transfers ¿he sail Hashim Iso 
Moolla on behalf of tha Company do issue seria 
to Mr, Mohammad Ebrahim Moolls and Marisma 
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Bee Bee of the Company for the value of the pro- 
perties respectively transferred by them.” 

So far es regards the right of Maung 
Chit Maung under his father’s deed of set- 
tlement of May 5, 1903, no further trans- 
fer was ab any time executed by Moolla 
to the Company, and no registered instru- 
ment at any time came into existenee to 
carry out the contract of sale contained 
in the agreement of December 22, 1920. 

The first question which arises upon ihe 
present appeal is whether or not for. the 
purposes of transfer in 1920 the interest 
of Maung Chit Maung under his father’s 
settlement was immovable property so as 
to be governed by. the provisions of s. 54 
of the Transfer of Property Act (IV. of 
1882) and s. 17 of the Indian Registration 
Act (XVI of 1903). Maung Chit Maung’s 
father, who executed the registered deed 
of settlement of May 5, 1908, was by name 
Maung Ohn Gbine and his right to make 
such a setilement depended, inter alia 
upon whether Le was a Hindu cra Bnud- 
dist. After litigation between his son 
Maung Chit Maung and his trustees, it 
was finally held by this Board in Ma Yait 
v. Maung Chit Maung (1) that he was nei- 
ther, being a Kalai, thatis a member of 
a community composed of descendants of 
Hindus inter-miried with Burmese women. 
On this footing hə was governed by the 
Indian Succession Act and the deed of 
settlement was not prima facie bad as in- 
consistent with any personal law applica- 
ble to him. The provisions of the settle- 
ment which are.of cardinal importance for 
the determination of the exact character 
of the right given thereby to his son Maung 
Chit Maung are as follows:-- 

“7, After the death of the settlor and during the 
lifetime of Mah Yait and until the youngest child 
attsins the age of 20 the trustees shali pay and 
divide the income and interest of the estato at 
intervals not exceeding six months to and between 
Mah Yait, Mah Mya, Mah Noo and the other 
children, Kupees One th usand (Rs. 1,000) per month 
being paid to Mah Yait and the remainder being 
divided equally between the children. If any 
child shail die before the youngest child 
attains the age of 20 leaving a _ child 
or children, such child or children shall take and if 
more than one equally between them the share which 
Lis, her or tLeir parent wuld have taken. After the 
youngest child shall have attained the age of z0 tLe 
nett proceeds of sale of the properties described in 
tLe first, sec.nd and third ecl.eaules and cf any utLer 
_ propertics cf luvesuneuts representing tle properties 
` 1u the first schecule skall be divided in equal shares 
petween the chilaren then surviving and tLe issue 
of any child or children who may then be dead such 
issue taking end if more than one equally between 

Q) 48 I A 553; 66 Ind. Cas. t09; 11 LB R 155; 30 
M L T126;42 M LJ 193:4 UPL RO, 0) 45; 49 0 
310; A I R 1922 P O 197 (P, 0), : ° 
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them the share which his, her or their parent would 
have taken if he or she had survived until the youngest 
attained the age of 20.” 

“a. The proceeds of sale of the property in the 
fourth schedule shall be divided in equal shares 
among all the issues in whatever degree living at the 
death cf the youngest child, Until the youngest 
child attains the ags of 20 years the income shall be 
paid and divided inthe same mangar as the income 
of the other properties according to cl. 7 hereof. 
After such event and until the sale take place the 
income shall be divided between the surviving 
children or child and the issue of deceased children 
in equal shares.” : 

Tne effect of these provisions has already 
been canvassed by the Board in Ma Yatt 
v. Official Assignee (2), an appeal 
rising out of a suit brought by Moollain . 
1925. The trustees of the settlement had, 
it would eppear, taken up the attitude 
that the interest of Maung Chit Maung was 
a mere spes of such character that it could 
not be transferred having regard to the 
provisions of s. 6 of the Transfer of Property 
Act. In that case the settlement of May 9, 
1903, was described by Lord Atkin deliver- 
ing the judgment of tne Board as fcllows:— 

“The question at issue was whetber the 1ights that 
were given, ifany, tu the assignor of the. plaintiff, 
the eldest sop, were a possibility of a like nature of 
an heir-appurent succeeding to an estate,’ and so 
forth, or were a right to sue. That turns upon the 
construction of the settlement. Without going into 
ib in detail, it may be described as an orainary 
settlement made in the settlor’s life-time, by which 
the settlor transferred to the trustees a large amount 
of property, in substance, probably, the whole of his 
property, in trust to allow the settlor during his life- 
time tu manage the property, and to have the sole - 
benefit of the income both from the immovable and 
movable property. The settlement then proceeded 


_to declare certain trusts that shculd cume into 


operation after his death. The trusts to come into |“ 
operation after his death were that, as to the 
propeity comprised in three schedules, the trustees, 
during the life of the widow and until the youngest 
child attained the age of 20, were to distribute the 
income in the manner provided—namely, that they 
were to pay kis. 1,000 a month to the widuw, and to 
divide the remainder amongst the children, includ- 
ing the eldest son, Maung Chit Maung, the assignor 
of the plaintiff. siter the youngest child attained the 
age of 20, the property was to be sold, and the 
proceeds were to be divided in equal shares between 
the children then surviving, the issue of any child 
who was dead to represent his father’s share. 
There was a slight alteration in the trusts in rela- 
tion tothe property comprised in the forth schedule, 
because in that case the property was not to be dis- 
tributed until the death of the youngest child, and it 
was to be divided when amongst the cnildren living at 
taat date.” i 
Lord Atkin Went on to say:— 

_ “Lnut isa very plain and ordinary settlement ard 
it gives very plain and well understood rights to all 


“the paities who benefit under the settlement; a 


(2) 57 I A 10; 121 Ind, Cas, 225; AI R 1930 PO 
17; Ind. Rul. (1930) P O 33; (1930) A L J 119; 31 L W 
196; 34 O W N 173; 32 Bom, L R125; 58 M L J 83; 8 
R 5510 LJ 112; (1930) M W N 118 @P. 0). : 
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vested right in the income, contingent rights in the 
corpus.” , , 

The question now is whether the inverest 
of Maung Chit Maung was an interest in 
immovable property. The Division Bench 
of the Rangoon High Couri* Page, C. J i 
and Mya Bu, J., have answered, this 
| question in the affirmative, and acting on 
the law laid down by the Board in Ariff v. 
Jadunath Majumdar (3), have dismissed the 
suit. 

The subject-matter of Chap. M of the 
Transfer of Property Act is given by the 
heading to that chapter as “Sale of im- 
movable property.” The phrase “immov- 
able properiy” isnot defined in the Act 
itself though thereisin s.3 a provision to 
the effect that immovable property does 
not include standing timber, growing crops 
_or grass. The phrase, however, is defined 
in the General Clauses Act, 1897 (X of 
1897) s. 3 (25) as follows: “Immovable 
property shall include land, benefits to 
arise out of land, and things attached to 
the earth.” The words used being “shall 
include” the provision is uot in the strictest 
sense a definition as the description given 
does not purport tobe exhaustive. By s. 4 
of the Transfer of Property Act it is pro- 
vided that s. 54, paras. 2 and 3, and certain 
other sections, shall be read as supple- 
mental to the Indian Registration Act, 
1903. The Registration Act in s. 2 (6) 
contains a fuller description of what is 
meant by immovable property though here 
again the word used bv the legislature is 
“includes” and the description is not 
intended to have the exhaustiveness of an 
exact de‘nition. Clause (6) is as follows: — 

“Immovable property’ includes land, buildings, 
hereditary allowances, rights to ways, lights, 
ferries, fisheries or any other benefit to arise 
out of land, and things attached to the earth 
or permanently fastened to anything which 
is attached to the earth, but not standing 
timber, growing crops nor grass. 

Section 17(1)of the Registration Act 
provides that the following documents shall 
be registered:— 

“(a) instruments of gift of immovable property; 

“(b) other non-testamentary instruments which 
pur port or operate to ‘create, declare, assign, 
limit or extinguish, whether in present or in 
futire, any right, title, or interest, whether 
vested or contingent, of the value of one 
hundred rupses‘and upwasds, to or in im- 
movable property;” 

By a. 49 ofthe Registration Act— 

(3) 58I A 91; 131 Ind, Cas, 762; AI R 1931 P C 79: 
60 M LJ 538; 33 L W 584; 530 LJ 339: 35 C WN 
55): Li R D 35t; 8 O W N 739; (1903 M W N JAK Ind; 
Rul, (1931) P C 151; 33 Bom. L R 913; 58 C 1235 
(P.O). AA 
“#8ee 154 in Cas. D, ABA] 
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“Ny documant required bys. 17 or by any provi- 


sion of the Transfer of Proparty Acs, 1832, to 
be registered shall :~ =”; 


“(a) affect any immovable property comprised 
therein, or" 
: “lej be received as evidence of any transaction 
affecting such property,. 
. unless it has been registered.” 


It is to be observed upon a comparison of 
thess different sections that while the 
Registration Act only requires certain 
documents to be registered on pain of the 
consequences entailed by s. 49, the Trans- 


_fer of Property Act by s. 54, enacts that 


(with a limited exception) the sale of im- 
movable property can be made only by re- 
gistered instrument. The provisions of the 
Registration Act by themselves would not 
operate to render invalid a mere oral sale. 
On the other hand the somewhat wide 
phrase “any interest.. to or in immov- 
able property” which occurs incl. (b) of 
s. 17 (1) of the Registration Act does not 
occur in s. 54 of the other statute. 

A considera'ion of s.5£o0f the Transfer 
of Property Act shows that the section in 
its structure is much influenced by the 
decision of thelegislature to exempt trans- 
actions of sale of land of small vilue from 
the requirement of registration. It would be 
obviously undesirable that transactions in 
contingent or remote interests should be 
exemp:ed from registration merely on the 


‘ ground ihat atthe time of the transaction 


the value was small. For this reason and 
also for the reason that, in the absence of 
a registered instrument, delivery is to be 
required as a formality necessary to the 
completion of the transaction, s. 51, divides 
its provisions as to immovable property 
according as the immovable properiy is 
tangible orintangible. In one respect its 
language is unhappy, namely, in its employ- 
ment of the words “in the case ofa rever- 
sion or other intangible thing.” “Thing” 
is an unfortunate word toapply for more 
reasons than one, because the reference 
can only be to an interest of some sort in 
immovable property, and it is difficult to 
see how the phrase ““in the case of a reversion 
or other intangible thing” can be intended 
to fall short of covering every interest in 
jmmovable property waich is not regarded 
(as e.g., an undivided share in land is 
regarded) as being tangible immovable 
property itself. yai 

For the present purpose itis important 
to bear in mind that the distinction bet- 
woen movable andimmovable property js 
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being censidered from the standpoint cf an 
Act which deals with the formaities of 
transfer in connection with a system wuich 
is intended to secure registration of trans- 
fers as distinct from titles on the one hand 
and contracts on the other. It is no part 
of the purpose of the provisions of 5. 54, 
that they should have any effect upon the 
devolulicn of property; and immovable 
and movable property for the present pur- 
pose do not necessarily correspond to real 
and personal estate in English Law, whe- 
ther or not these notions be specially con- 
. sidered in the light of equitable doctrines 
concerning trusts for conversicn of real 
estate. Whether the distinction drawn bet- 
. ween movable and immovable property by 
the Indian enactmenis involves a very 
different test from that applicable in Eng- 
land to determine what is an interest in 
-land under the Mortmain Act or the Fines 
and Recoveries Act or the Dower Act or 
under any other English Act is a separate 
problem ineach case. The Indian distinc- 
tion may. be thought to present some ana- 
logy to the distinction between movable and 
immovable property as understood in inter- 
national law for the purpose of the doct- 
rine mobilia seguuntur personam. (Cf. Murray 
v. Chempernowne (4).] The learned Chief 
Justice in the present case relied upon two 
English cases decided under the English 
Dower Act, namely, Lacey v. Hill (5), per 
Jesssl M. R. and In re Thomas (6). In 
these cases gifts toa widow of a share of 
income to be derived from land and of a 
share in the proceeds of sale of land were 
held to be interests in land within the 
meaning of s. 9 of the Dower Act of 1833. 
These ceses do not stand alone. Thus In 
re Watts (7), a testator was entitled to 
£800 secured by mortgage upon the life 
interest ofa lady and the reversionary 
-interest of one of her children in the trust 
funds of her marriage settlement. Part of 
these funds was invested in mortgage of 
Teal estate. It was held that the £800 was 
an interest in land within the Mortmain Act 
9 Geo. 2, c. 36,8.3. In Miller v. Collins 
(8), it was held that a married woman’s 
equitable reversionary life interest in a 
sum of money properly invested by her trus- 
tees upon a mortgage of land was an inter- 
est in land within the 77th section of the 
-pp prea 
rie os Ww R TA 46 at p. 348; 44 L J Oh. 215; 32 L 
(6) (1e86) 34 Ch. D 166. 
tS C1898) Ton 57a. as L 3 Ch 
RORA ; h. 353; T4 L T 129; 44 
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Fines and Recoveries Act, 1833. On the 
other hind it was held in Fire Lynes 
Sztilement Trusts (9), that the reversionary 
interest of 9 daughter in the trust funds 
ofher father’s marriage settlement part of 
which was properly invested in realty and 
held by the trustees upon. trust for sale 
was her personal estate within Lord Kings- 
down's Act (1861) and the Wills Act (1837). 
While each of these cases may be regarded 
as a decision upon the question what is 
an interest in land, and though it may be 
difficult to suppose that the decision turned 
upon any special colouring which those 
words can be supposed to take from their 
context, or from the purpose cf the parti- 
cular Act in question, nevertheless it can- 
not be too strongly emphasised that the 
question in India is entirely a question of 
construction of the Indian Statutes. Islabo- 
rate precaution has been taken by those 
statutes to give such help as an express 
description can give and in so far as a 
completely exact definition is not provided 
the purpose of the Indian Statutes and 
the context of the phrase to be construed 
must furnish the guide. 

A number of Indian decisions have been 


` brought to the notice of the Board. In 


Mangalaswamu v. Subbia Pillai (10), an 
assignment, which was in effect a mort- 
gage of futurerents duein respect of the 
plaintiff's share in certain land, was held to 
be inadmissible in evidence for want of 
registration. In the course of a careful and 
accurate discussion of the question it was 
said :— 

“The question is whether future rents payable 


“in respect of land are benefits to arise out of 


been doubted that a lease 
a transfer by him of the 
which is generally the right 
to the melvaram, is a transfer of immovable 
property. Ifths assignment is, however, of an 
arrear of rent, the benefit has already arisen | out 
of the land and is, therefore, outside the definition 
of immovable property. It has been held that a 
lease of right to market dues upon a certain land 


land. It has never 
by a zamindar of 
zamindari interest, 


` requires registration as an instrument dealing with 


a benefit to arise out of land (see Sikandar v. 
Bahadur (11), though the profits which have 
already accrued from alambardar were held not 
to fall’ within the definition of immovable property 
(see Damodar Das v. Girdhari Lal (12). The deci- 
sion of Venkaji Babaji Naik v. Shidramappa Balapa 
Desai (13) seems, almost exactly, to cover the pre- 
sent case. Ther®, e right to assessment due upon 
certain land was assigned by an unregistered instru- 

(9) (1919) 1 Ch, 80; 88 L J Ch. 1; 120 LT 81; 6388 J 
53; 35 T L R 44. 

(10) 34M 64 at p. 66; 6 Ind. Oss. 504; (1910) M W 
N 263; 8 M L T 91; 20 M L J 966. 

(11) 27 A 482; A W N 1905, 48; 2A LJ 208. 

(12) 27 A 564; A W N 1905, 49; 2 A L J 178, 

qs) 19 BE. ; 
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ment. It was held that the instrument require] 
registration as the assss3meat had not acc-usd 
due atthe: dats of th» assigam2a', but wus oaly 
to become due in the future.” 


It was contended for ths present appel- 
lants that while a- right in respect of future 
rents might he immovable prop2rty where 
the owner of the right was himself entitled 
vis-a-vis the tenants to collect and enjoy the 
profils of the land, the same reasoning 
could not be applied to a case, such as 
the present, where the right granted was 
subject to the intervention of trustees, and 
wasn) morethan a right to receive from 
the trustees a sum of money out of the 
income of the “property. The case of 
Natha Kerra v. Dhunbaiji (14) is, however, 
in conflict with any such contention. 
There the testator had directed his trustees 
to hold certain immovable property. 

“upon trust to pay the rents, profits, interest, 
dividend and produce of so much thereof as shall 
from tims to time under the provisions of this 
‘my will shall remain or be in their hands, unto 
my wife during the term of hər nitural life, 
she thereout maintaining, educating and bringing up 
my aa in a manner suitable to thair degree 
qo ALUN; 

The children had grown up and had 
finished their education so that the obliga- 
` tion imposed upon the wife in respect of 
them had bean discharged. It was held 
that her life interest had been properly 
attached in exezution of a decree agains 
her as an interest in immovable property. 
The circumstanca that ths lady was her- 
self one of the trustees is entirely irrele- 
vant and formed no part of the ground of 
the decision. 

Wnile thair Lordships do not regird tha 
English decisions as an authority upon the 
construction ofths Transfer of Property 
Act, this question whether the intervention 
of trustees mikes any difference to the 
apptication of the phrases “immovable 
property” or “beneïts to arise out of land” 
or “any right, title or interest to or in 
immovable property” is a more abstract 
problem upan which English authority is 
not necessarily uninstructive. Their Lord- 
ships will quote the observations of 
Lindley, L. J. concurred in by A. L. Smith, 
L. J., in acase already cited Miller v. Col- 
lins (8) which was a case of a reversion- 
ary life interest in a sum of money in- 
vested by trustees upon æ mortgage of 
land. Tne learned Lord Justice observed 
as follows:— 

“Now I confess I am quite unable to see the 
impropristy of describing tha interest of a per- 
sin beneficially entitled to money invested on mərt- 
gage held by his trustee as an interest in land. 


(14) 23 BL 
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The interest of the cestui qui irust is not confined 
to the thonsy, but extends to the security for it, 
i.e, tò the land held by his trastse, Sach land 
is vested in ths trustee, but upon trust for whom? 
The only possible answer, is upon trust, for those 
persons who are baneficilly entitled to the money. 
If there is only ons such person, and hs is sui 
juris, ths, trustee can be required to transfer the 
security to him, ¢.¢.,6> assigathe debt and con- 
vey the land to him. If thre are s3veral such 
parsons, and they are all sui juris and absolutely 
entitled to the money, and they agree, they can 
also require ths mortgage debt to be assigned 
and the land to be conveyad to them, These are 
only illustrations which lead me to say: that a 
cestui qui trust of a mortgage debt has an interest 
in tha land. If the debtis so settled that the 
cestuis qui trust have not ths right to call for an 
assignment of the debt to them. they are never- 
theless as much cestuis qui trust of the whole 
security ani debt and land, andeach of them has 
an interest, though posssibly a limited interest, 
in the one quite as much as the other. It is 
true they can only reach the mortgagor or the land 
through their trustee; but this does not show that 
they have no interest inthe land, the legal estate 
of which is in their trustee." 

These observations.are at least sufficient 
answer to the view that the beneficiary 
has no interest in immovable property be- 
cause his right is only tocallupon the 
trustees to carry out their trust or be- 
cause the distinction bstween legal and 
equitable estates does not as such exist in 
th2 law of India. A 

Upoa a full consideration of the nature 
of the interest in the incom: of his father's 
estate which was given to Maung Chit 
Maung by the deed of settlement of May 
5, 1993, aad also of his interest in the 
ultimate proceeds of sale of the properties 
described inthe schedules thereto, their 
Lordships are of opinion that the High 
Court of Rangoon rightly held in appeal 
that the interest of Maung Ohit Maung 
was immovable property within the mean- 
ing of the Transfer of Property Act and 
the Registration Act. In so saying their 
Lordships must be understood to refer so 
far as the interest in the income is con- 
cerned, to Maung Chit Maung’s interest in 
future rents and profits. Rents and pro- 
fits which ab the time of assigament had 
been received by the trustees of the settle- 
ment had ceased to be immovable proper- 
ty, as is sufficiently explained by the pas- 
sage already cited from the judgment in 
Mangalaswami v. Subbia Pillai (supra). 
Ifthe plaintiffs in the present suit had 
made any case to the effect that prior to 
December 1920, the trustees had failed to 
py Maung Chit Manng’s share of the 
income: to him or to his assigne, and that 
the: arrears were intended to pass to Moolla 
and from him tosthe plaintiff Company 


454 
this partof their case would have been 
free from embarrassment arising from 
5. 5£ of the Transfer cf Property Act. No 
such case, however, would eppear to have 
been mede and no proof was given to 
that effect. In suit No. 271 of 1925 
in the Rangoon High Court the trustees 
of the settlement have paid over to 
the Official Assignee an admitted 
sum of Rs. 41,000 representing rents 
and profits for a certain period. 
This fact their Lordships learn from the 
judgment of Shaw, J. at first instance in 
the present case, and as from the appel- 
lants’ case before their Lordships it’ would 
appear (para. 11), that the trastees brought 
this sum into Court as “the share of 
Maung Chit Maung inthe income of the 
trust estate from the year 1920," there is 
no doubt good reason to explain the fact 
that no case has been made with special 
reference to the income of the estate prior 
to that year.. 

The remaining contentions of the appel- 
lants may be shortly considered, In view 
of the fact that bys. 52 (1) (a)of the 
Presidency Towns Insolyency Act III of 1909, 
the property of an insolvent does not 
‘comprise property held by the insolvent 
on trust for any other person, the plaintiff 
Company, while making no claim for 
specific performence of the contract of 
December 22, 1920, contended that the 
interest in Maung Chit Maung in his 
father's settlement never vested in the 
‘Official Assignee of Moolla by reason that 
Moolla was a trustee for the plaintiff 

“Company. Why Moolla, who had contract- 
‘ed to sell to the plaintiff Company, should 
-be supposed to have made himself trustee 
for the Company by an express declaration 
‘of trust is a question not readily answered, 
“and in their Lordships’ opinion there is no 
reasonable evidence of any declaration 
whereby Mcolla expressed an intention to 
assume any such character. Asa means of 
overcoming the difficulties arising in the 
plaintiff Company's path frem s. 54 of the 
Transfer of Property Act, the suggestion 
ofa trust is misconceived. No doubt a 
contract may raise a trust. Indeed, as was 
recalled by Lord Macnaghten in Tailby y. 
Official Receiver (15) Lord Thurlow in 
Legard v. Hodges (16) referred to “this 
maxim which I taketo be universal thit 
whenever persons agree concerning any 
particular subject, that in a Court of 

` (15) (1888) 18 A C 523 at p. 516; 58 LJ QB 75; 60 
-L-T 162; 37 W R 513. . 

* (16) (1792) 1 Ves, Jur. 477; 4 Bro, C C421, 
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Equity, as against the party himself, and 
any claiming under him, voluntarily or 
with notice, raises a tiust.” But in the 
present case part of the plaintiffs’ dificul- 
ty is that by s. 54 of the Transfer of 
Property Act a contract for the sale of 
immovable property “does not of itself 
create any interest in or charge on such 
property” according to the law of India, 
It is further to be observed that by the 
Indian Trusts Act (II of 1382) s. 5 con- 
formably to the general scheme of the 
other statute:— : 

“No trust in relation to immovable property is 
valid unless declared by a non-testamentary instru- 
ment in writing signed by the author of the trust 
or the trustes and registered, or by the will cf 
the author of the trust or of the trustee. No trust 
in relation to movable property is valid unless 
declared as aforesaid, or unless the ownership of 
the property is transferred to the trustee. These 
rules do not apply where they would operate so as to 
effectuate a fraud.” 


The present case does not appeer to be 
within the last clause of this section since 
to relegate the plaintiff Company to their 
remedy by specific perfomance or to refuse 
them remedy if they be not entitled to 
specific performance would not effectuate any 
fraud. In any view s. 54 by itself is 
in the present case a sufficient answer on 
the facts and s. 5 and s. 8 of the Trust 
Act are additional difficulties. 

It was suggested before the Board that 
under ss, 88, 91 or 92 of the Trusts Act 
which occur in Chap. IX and deal with 
“cerlain obligations in the nature of trusts,” 
the plaintiff Company could establish the 
righ! which they claim without having 
recourse toa suit for specific performance, 
but their Lordships consider that no case 
under these sections was pleaded and no 
case was proved. 


- Another contention of the plaintiffs was 
to the effect that the Official Assignee of 
Moolla’s estate was estopped from denying 
that the intelres:; of Maung Chit Maung in 
his father's settlement was now vested in 
the plaintiff Company. This contention was 
rested upon the fact that in the previous 
suit No. 271 of 1925 an appeal of the 
trustees of the settlement to His Majesty 
in Council was resisted at the expense of 
the plaintiff , Company, though in the 
name of the Official Assignee. Their Lord- 
ships have some difficulty. in seeing 
how the plaintiffs can make good their case 
by means ofan estoppel, but on the facts 
it is reasonably plain that no estoppel is 
made out. By a letter dated June 2, 1927, 
the plaintif Company's legal adyiser ` pro- 
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posed tothe Official Assignee that the 
-Company should pay the expenses of the ap- 
peal without prejudice to any claim which 
‘the Official Assignee might prefer at a 
later stage. It is irue that the Official As- 
signee, who was also liquidator of the 
. Plaintiff Company, came subsequently ta 
the conclusion ihat the right in suit was 
vested in the Company, and was willing 
that in place of the insolvent the name of 
the Company should be substituted on the 
record for the purposes of the appeal to 
‘England; but on April 2, 1923, the Court, 
decided to make a different order, and ihe 
‘Offivial Assignee and not the Company was 
brought on the record in the place of 
‘Moolla. That the Company, in providing 
the funds for contesting the appeal there- 
-after were acting on the strength of the 
-proposal that this should be without pre- 
-judice to the ultimate decision of the ques- 
tion as between the Company and the 
‘Official Assignee, is, their Lordships think, 
‘the only reasonable inference. 
__ The plaintiff Company, having omitted, 
“doubtless for good reason, to make any 
claim against the Official 
Moolla’s estate for specific performance of 
the contract of December 22, 1920, their 
‘Lordships are of opinion that the Division 
Bench of tLe Rangoon High Court rightly 
dismies2d the suit. They will humbly ad- 
vise His Majesty that this appeal should 
be dismissed with costs. 
ON Appeal dismissed. 
Solicitors for the Appellants :—Messrs. 
-Barrow Rogers and Nevill. 

Solicitors for the Respondent :—Messrs. 
‘Gard Lyell and Cv, : 
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PRIVY COUNGIL 
Appeal from the Calcutta High Court 
May 20, 1936 
' Lorn THAN EKTJN, Lorn RUSSELL or KILLO- 
Wen, LORD MAUGAAM, SIR Stpnny ROW LATT 
AND SIR SAADI Lan 
THE COMMISSIONER or INCOME- 
TAX, BENGAL—APPELLANT 
| Versus 
Tun MERCANTILE BANK or INDIA, 
LIMITED AND OT!ERS—LesPONDENTS 
Income tax-Investment companies — Debentures 
issued to assessee— Debentures subsequently paid off 
—Income, profits or gains, if accrue by these transac- 
tions—Income Tax Act (XI of 1922), s. 4—Personal 
motives of individual shareholders, if relevant— 
Indian Act and Imperial Act, distinction, if exists on 
- this issue . . 
Ddiedleaving a yery large estate mainly con- 
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sisting of shares in thirty companies. Twenty of 
them issued debentures, All the companies concern- 
el were investment companies, the shares in which 
were held by one interest either parsonally or 
through nominees and all the companies had large 
accumulations of undistributed profits. The trustees 
of D had to meet very heavy outgoings for duties 


-both in ths United Kingdom and in India, in rela- 


tion to the estates of the deceised, and provide funds 


‘for such duties a scheme was devised whereby ac- 


cumulated profits would come into their hands and 
be available for the purpose of meeting such charges, 
Under the scheme, the companies were to capitalise 
their reserves and distribute bonus debentures to the 
shareholders on redemption of which the funds re- 
quired would be available without tax. Assessment 
was made on the trustees after the debentures had 
been paid off; 

Held, that by these transactions no income, profits 
or gains accruedor arose or were received by the 
assess2e within the meaning ofs. 4, Income Tax 
Act; [p. 427, col. 2.] 

Held, also that as regards the question at issue, 
there was no ground for distinguishing between the 
Indian Act and the Imperial Act, and decisions 
under the Imperial Act were more relevant than a 
decision under a different terminology of a West 
Australian Act. Swan Brewery Co., Lid, v. Rex (3), 
distinguished and not applied. Inland Revenue 
Commissioners v. Blott (1) and Commissioner of 
Inland Revenue v. Fishers Hxzcutor’s (2), ap- 
plied; jp. 428, col, 1] 

Held, further that the personal motive or purpose 
of the individual shareholders, even if they hold a 
controlling interest in the company, was irrelevant, if 
it was made out that the company had in fact capital- 


. lised the accumulated profits. [p. 129, col. 2.] 


[Fisher's case (2), relied on | 

Messrs. A. M. Dunne, K. C, Gavin Sim 
monds, K. CO. and R. P. Mills, for the Ap- 
Pellant. 

Messrs. A. M. Later, K. ©., L. P. E. Pugh 
and J. P. Lindon, for the Respondent. 

Lord Thankerton.—-This is sn appeal 
from a judgment of the High Court of Judi- 


, cature at Fort William in Bengal, deliver- 


ed on areference of question of law by 
the Commissioner of Income-tax, Bengal, 
unders. 66 (1) of the Indian Income Tax 


. Act, 1922 (XI of 1922), 


These questions of law arose in course of 
an assessment for supertax and surcharge 
made by the Income-tex Officer upon the 
trustees of the late Sir 


David Yule, for the year ending March 


. 31, 1932, in respect of Rs. 5,71,30,000, being 


the nominal amount of certain bonus de- 


. bentures issued tothem in respect of their 
. shareholding in certain companies in the 


1931. The respon- 


year ending March 31, 
the Assistant Com- 


denis appealed to 


. missioner, Calcutta, and, while the appeal 
-was pending, the Commissioner, of his own 


motion, made the present reference to the 
High Court asking the following questions 
of law, viz :— . 


_ “ First Question.—The -assessee being in his own 
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mame and through nominees the holder (a) of the 
whole of the share capital of companies as specified 
in the case, and (b) together with two trustees in 
their individual capacity, of the whole of the share 
capital of one company as specified: these com- 
panies being investment companies of the natura 
described inthe case: andthe said companies hav- 
ing issued to the assessee by way of bonus, deben- 
‘tures which have subsequently been paid-off 
through the transaction specified in the case:.., . .., 
PRE (quaere) was there by these transactions any 
income, profits or gains which accrued or arose to 
or were received by the assessee, within the mean- 
ing of s.4 of the Act?" 

“ Second Question.—If any such income did arise, 
when did it so arise ?” 


“ Third Question.—If any such income did arise 
was its quantum an amount corresponding (a) to 
the full amount of the debenturas or (b) to such 
part only as derived from the received and ac- 
cumulated revenue profits of. the companies, and 
excluding such part as derived from appreciated 
valuations ofthe companies’ investment holdings ?” 


“ Fourth Question.—In the latter alternative, on 
what principles are the respective quanta to be ac- 
counted and ascertained ?” 


The parties were agreed in asking forthe 
decision of the Board on the first question 
only. The facts are fully set forth in the 
statement of the case by the Commissioner, 
‘but they may be summarised as follows :-— 
The late Sir David Yule died on July 3, 1928, 
leaving avery large estate, which mainly 
consisted of holdings of shares in 30 com- 
panies, with 20 of which the present appeal 
is concerned, being the companies which 
issued ithe debentures in question. The 
Commissioner has divided these 20 com- 
‘panies into two groups; in the first group all 
the capital wasordinary share capital, wholly 
held by thetrus‘'ees in their own name or 
‘through nominees, the trustees being the 
beneficial owners of all the shares, and the 
debentures were issued wholly in the name 
‘of the trustees. In the second group, the 
‘trustees and their nominees did not hold 
all the ordinary share capital, the other 
shares being held by others of the 30 com- 
panies, and in one case, that of the Calcutta 
‘Discount Company, certain shares were 
held by two of the trustees individually. In 
thecase of each company in the second 
group an issue of preferred ordinary shares 
was made to the trustees alone, and the 
debentures in question were thereafter issu- 
ed to the trustees in respect of their 
holding of the preferred ordinary shares. 

For the purposes of the argument before 
their Lordships no distinction was drawn be- 
tween the two groups of companies as regards 
the procedure unter which the debentures 
came to he issued, and the procedure of 
the Caleulla Disconnt* Company, Limited, 
‘was taken as sufficiently typical of the 
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procedure of all the companies for that 
purpose. . : h 

. The following is an extract from a special 
resolution of that company passed cn 
January 3, 1930, and confirmed on January 
22, 1930 :— 

“9 That the capital of the company be increas: 
ed by the creation of 725 preferred ordinary shares 
of Rs. 100 each, and the same be issued to such 
persons as the secretaries may think fit.” i 

“ (a) The preferred ordinary shares shall rank in 
priority to the ordinary shares both as to dividend 
and re-payment of capital, and shall carry the 
right to a non-cumulative dividend of such amount 
as may be declared by the company in general 
meeting, but so that the ordinery shares shall not 
be entitled to any dividend in any year unless and 
until at least 5 per cent. has been declared on the 
preferred ordinary shares for that year. The said 
preferred ordinary shares shall have no further 
right to participate in profits or surplus assets in 

inding-up.” 
$ i tthe date from which such shares shall rank 
for dividend shall be the lst day of January 1920, 
or such later date as tho secretaries shall think 
fit.” : 

Ofthese 725 preferred odinary shares, 
629 were allotted to the respondents, as 
trustees of the estate ofthe late Sir David 
Yule, and the residue (95) partly to one 
trustee and partly to another. , 

At the sams time the Calcutta Discount 
Company, Limited, adopted a new article as 
article 126 of ils articles of asscciali n, 
from which the following is an extract :— 

“196. The company in general mectiag may at 
any time and from time to tims pass a resolution 
that ary sum notrequired for the payment of 
provision of any fixed preferential di. idənd and 
(a) for the time being standing to ths credit of and 
reserve fund or resarve account of th: company, 
including premiums received on ths issue of any 
shares, debentures or debenture stock of the com- 
pany, or (b) being undiviaed net profits inthe hands 
of the company, be capitalised, ond that such sum 
pe sat free for distribution, and b> appropriated as 
capital to and amongst thé preferred ordinary 
shareholders and ordinary shareholders respective- 
ly in the proportions in which they would hav; 
been entitled thereto if the same had been surplus 
distributable profits, and in such manner as the 
resolution may direct, and such resolution shall be 
effective: and the secretaries shall, in accordance 
with such resolution, apply such sum in paying up 
in full any unissued shares in tho capital or any 
debentures or debenture stock of the company on 
behalf of the share-holders concerned, and appro- 
priate such shares, debentures or debeature stock, 
and distribute the sams credited as fully paid-up 
amongst such shareholders in the pr -portions 
aforesaid in satisfaction cf their shares an 1 interests 
in the said capitalised sum, or shall apply such 
sum or any parè thereof on behalf of the share- 
holders aforesaid in paying up the whole or part of 
any uncalled balance which shall for the time 
being be unpaid in respect of any issued shares 
of any of the said classes held by such shareholders 
or otherwise deal with such sums as direcied by 
such resolution.” , 

The following is an extract from minutes 


dated March 14, 1931 :— 


an etter 


_be applied on behalf of the persons who 


‘debenture of Rs. 4,00,000 and five 
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“Qatcutta Discount Company, Lro.” ts 
aoe of the Ss3cretaries, dated March 14, 
1931.” 

“The Secretaries having taken into considera- 
tion the financial position of the company and 
being satisfied that such position justified the dis- 
tribution from the reserve fund of Rs, 1,45,00,000 in 
the form of a special capital bonus tree of income- 
tax it was decided to recommend to the share- 
holders the payment of such a special capital bonus 
to be satisfied by the distribution among the mem- 
pers holding preferred ordinary shares in the com- 
pany on March 24,1931, of Rs. 1,45,00,000 of deben- 
tures carrying interest at 3 pər cent. per annum 


| from the first day of January 1931, in proportion to 


the number cf preferred ordinary shares respective- 
ly held by such members. 

“The notice convening the requisite meeting 
having been prepared it was decided to issue the 
same to the sharelolders 

“ Andrew Yule & Co., Ltd., 
“(Sd.) J., SIME. 

“ Managing Director, 
“ Secretaries.” 

At an_extraordinary meeting of the 
Calcutta Discount Ccmpany held on March 
24, 1931, the following resolutions were 
passed :— 

“(1) That it is.desirable to capitalise asum of 


Rs. 1,45,00,000 being part of the «mount standing 
to the credit ofthe reserve fund and accordingly 


. that a special capital bonus of Rs, 1,4£,00,000 free 


of income-tax be declared and such capital bonus 
on the 
2ith day of March 1931, were the holders of the 
725 issued preferred ordinary shares of the com- 
pany in payment in full fur Rs. 1,45,C0,000 of 
debentures of the ccmpany carrying interest at 3 
per cent. per annum fromthe fiist day of January 
1931, (and to be charged upon the whole undertaking 
of the company).” 

“ (2) That tothe above resolution the Secretaries 
be and they are hereby authoricel to create and 
issue such debentures as aspecial capital bonus 
free of income-tax credited as fully paid and to 


_distaibute the same to the holders registered on 


the 24th day of March 1931, of the 725 preferred 
ordinary shares in the company’s capital in pro- 
portion tothe number of such shares held by them 
respectively in full satisfaction of such capital bonus 
as aforesaid." 


. The following is an extract from the 


“minutes :— 


“OALOUTTA Discount Company, Lp.” 


in of the Secretaries, dated March 25, 


“The resolution passed at the extraordinary 
general mecting of the company held onthe 24th 
day of March 1931, that it was desirable to capi- 
talise Rs. 1,45,00,000 being part of the company's 


reserve fund having been considered and it was 


decidei to create and issue a series of debentures 
of a total nominal value of Rs. 1,45,09,000 consist- 
ing of 28 debentures c£ Rs. 5,00,009 each, one 
debentures of 
Rs, 20,000 each all carrying interest at the rate of 
3 per cent per annum and to distribute the same 
to the holders registered on the 21th day of March, 
1931, of ths 725 issued preferred ordinary shares 
in proportion tothe number of such shares held by 
them 1espectively in full satisfaction of the capital 
bonus. One debenture for Rs, 5,00,000 was there- 
upon sealed and directed to ke registered with 
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the Registrar of joint stock companies and that on 
obtaining the Registrar's certificate tha remaining 
debentures be sealej ani issued.” 

Asa result of ths foregoing proceedings 
debentures of th2 Calcutta Discount 
Oompany to ihe amount of Rs. 1,25,80,000 
were issued to the respondents, tHe residue 
of the issue being allotted severally to the 
two trustees who each held a small quantity 
of the preferred ordinary shares. 

The debentures are dated March 24, 1931, 
and the amounts secured were repayable af 
latest on December 31, 1910, and were 
repayable at the option of the Company at 
any tims after three months’ notice. 

The circumstances under which these de- 


- bentures came to be issued are conveniently 


summarised in the judgment of the High 
Court as follows :— 

“ All the ccmpanies had very large accumulations 
of undistributed profits. The actual figures are 
immaterial. he trustees had to meet very heavy 
outgoings for duties both inthe United Kingdom 
snd in India in relation to the estate of the deceas- 
ed, and it was to provide funds for such duties that 
a scheme was devised whereby accumulated pro~ 
fits would come into their hands and be available 
for the purpes? of meeting such charges” 


In fact the debentures were all redeemed 
by the companies at various dates prior to 
the end of February, 1933, but the crucial 
date in the present question is the date of 
the issue of tle debentures. ' 

The High Court decided against the 
claim of the Crown, holding that the case 
was governed by the principles laid down 
by the H use of Lordsin the cases of Inland 
Revenue Commissicners v. Blott (1) aud 
Commissivn’rs of Inland R2venuev. Fish- 
ers Executurs (2). They rejected an argu- 
ment cf the Advecate-General directed 
against the validity of the proceedings of 
the companies, upon the ground that it 
was not open on the case as stated by the 
Commissioner, which proceeds on the foot- 
ing that the transactions of the companies 
are impeachable. This argument was not 
pressed at the hearing before their Lord- 
ships. 


The question being waether, by the 
transanction3 in question, any income, proïts 
or gains accrued or arose to or were received 
by the assessees within the meaning of 
s. 4 of the Indian Income Tax Act, the Crown 
maintained (first) that the decisions in the 
cases of Blott (1) and isher (2) (supra), 
which were under the Imperial Income Tax 
Act, were not applicable, and that the 
decision of this Board in Swan Brewery 

(1) (1921) 2 A C171; 90 LIK B 1028; 125 L T 497; 
65 3 J 612;37 T L R 762.. : 

(a) (1928) A C 395, 95 L J K B 487; 134 L T 681; 10 
Tax, Das. 302; 42 T L R 340. i 3 . - 


“428 


‘Company, Ltd. v. Rex (3), applied in the 
present case, and (second) that, in any 
event, the facts in the present case rendered 
it distinguishable from the cases of Blott 
(1) and Fisher (2), in respect that the pur- 
pose of the transactions in the present case 
was nota genuine company purpose, but 
forthe individual benefit of the controlling 
shareholders. 

In the first place, their Lordships are of 
opinion, that, as regards the point here in 
issue, there is no ground for distinction 
between the Imperial Act and the Indian 
Act. In Income Tax Commissioner v. Shaw, 
Wallace & Co. (4). Sir George Lowndes, 
in delivering the judgment of the Board, 
while expressing a general warning against 
treating questions under these Acts as in 
pari materia, said, “The object of the Indian 
Act is to tax “income,” a term which it does 
not define. It is expanded, no doubt, into 

` income, profits and gains”’ but the ex- 
pansion is more a muter of words than of 
substance.” This states compendiously the 
sama view aS expressed in regard to the 
Imperial Act by Lord Macneghten in Lon- 
den County Council v.  Atturney-Gene- 
ral (5). 

In the case of the Swan Brewery Com- 
pany (3), the company had passed resolu- 
tions by whichits cupital was increased by 
a new issue of shares, and a portion of 
the accumulated profits standing to the cre- 
dit of the reserve fund corresponding to the 
amount payable on allotment of the shares 
was transferred to the credit of the share 
capital account, the new shares being then 
allolted as fully paid among the sharehold- 
` ers pro rata. It was held by the Board 
that these transactions were in effact a 
declaration of a dividend within ths mean- 
ing of the Dividend Duties Act, 1902, of 
Western Australia, under s. 2 of which the 
word “dividend” was deined as including 
“every proit, advantage or gain intended to 
be paid or credited or distributed among 
the m:mbers of any company.” In deliver- 
ing the judgment of the Board, Lord Sum- 
ner, referring to the argument of the ap- 


pellant company; said :— 

“The duty claimed is not, it issaid, a duty on 
or in proportion to any advantage either to the 
company or the shareholder measured by the in- 


(3) (1914) A C 231;83 LJ PO 134; 110 L T 211; 30 
LR 199. 


(4) 59 I A 206 at p 212; 136 Ind. Cas. 742; Ind. Rul. 
(1932) P C 156; 90 WN515:36C WN 653; AIR 
1932 P C 138; (1932) M W N 618; 55 C LJ 388; (1932) 
A L J 588; 31 Bum. LR 1033; 33 L W63; 63M LI 
124 (P O). Š 

(5) (1901) A C28; 710 LI KB 377; 83L T 605; 49 W 
R 686; 65 J P 227, . 
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creased stability ot the company's own position or 
ths increased facility to the shareholder in mar- 
keting his shares: it is mzasured by and is levied 
upon the whole nominal valus of the new shares 
allotted, which is not the same thiug as the value 
of the advantage distributed. Is this argument 
sound? Their Lordships agree with the Supreme 
Court of Western Australia in thinking that it is 
not. There can be no doubt that the new shares 
were distributed and were not the same things as 
the old ones. They certainly were supposed to be 
advantages to the members of the company, none 
the less that the making of the issue was probably 
an advantage to the company also. In so flourish- 
ing a business doubtless they really were advant- 
ages, The nzw shares were credited as fully paid, 
and, what is more, they were fully paid, for after 
the allotmsnt the company held £101,450 as capital 
produced by the issue cf those shares and for 
that consideration, and no longer as aaundivided 
pert of its accumuleted reserve fund, True, that 
in a sense it was all one transaction, but that is 
an ambiguous expression, In business, asin con- 
templation of law, there were two transactions, the 
creation and issue of new shares on the company's 
part, and on the alloftess part the satisfaction of 
the liability to pay for them by acquiescing in such 
a transfer from reserve to share capital as put an 
end to any participation in the sumof £101,450 
in right of ths oli shares, anl craated instead 
a right of general participation in the company's 
profits and assets in right of the new shares, with- 
out any further liability tə make a cash contribution 
in respecs of them. In tha words of Parker, O. J., 
‘Had the company distributed the £101,450 among 
ths shareholders and had the shareholders repaid 
suci sums to the company as ths price of ths 
81,1€0 new shares, th2 duty on the £101 459 would 
clearly have heen payable. Is not this virtually the 
effact of what was actually doe? I think it is.” 

Itis unnecessary to resume in detail the 
facts in the erses of Blott (1) and Fisher 
(2). In Blott’s cas: (1), tha company applied 
accumulated profits in satisfaction of the 
amount due on the issue of bonus shares, 
wuile in Pisher'sctse (2), accumulated pro- 
fits were similarly applicd'in respect of 
bonus deben*ure3. In the latter case Lord 
Cave (at p. 400*) states the principle of the 
decision in Bloti’s case (1), by quoting the 
opinion of Lord Haldane in that cass, which 
was as follows :— 

“My Lords, for the reasons I have given I think 
that it is, ay matter of principle, within the power 
of an ordinary joint stock company with articles 
such ag those in the case before us to determine 
conclusively against the waole world whether it will 
withhold profits it has accumulated from. distribu- 
tion to its shareholders as income, and as an alter- 
native not distribute them at all, but apply them 
in paying up the capital sums which sh weholders 
elscting to taks up uaissuad shares would other- 
wisa have to cgntribute. Ifthis is done, tha money 
sə applied is capital anl never becomes profits in 
the hands of the sharsholder at oll, What the 
latter gets is no doubt a valuable thing. Butit is 
a thing in the nature of an extra shire cartificate 
in tha company.” 

The case of bonus debentures was held 
to be indistinguishable from that of bonus 

“Page of (1926) A, C.—(Hd.] Po ee eo 
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shares. Nor does it seem possible to dis- 
tinguish the facis of the present case from 
those in Fishr’s case (2), apart drem the 
contention of the Crown tLat the real pur- 
pose o: the transactions in the present case 
form a relevent ground of distinction. 

The case of the Swan Brewery Company 
(3), was referred to in certain of the opin- 
ions in Blots case (1). Lord Haldane 
(at p. 185*) says :— 

“There the transaction was in many respects 
analogous to that here. But the taxing statute 
was couched _ in very different language ...There 
were expressions in the judgment which may be 
construed as having gone rather further, and treated 
the payment made by the company as equivalent 
in substance toa paymert by the ccmpany to the 
shareholders, and by them back to the ccmpany. 
It may have been so, and without a fuller know- 
ledge of the facts in the case and cf the local law 
than the report discloses, it is difficult to be quite 
sure about the point, but what is clearis that the 
wide character of the word ‘advantages’ was a 
primary consideration in what was said by their 
lordships who took part in advising His Majesty, 
I, therefore, do not fez] emberassed by the decision 
in that case,” 


Lord Finlay (at p. 199*) thought that the 
reasoning in the Swan Brewery Cumpany 
(3) case was inconsistent with the de- 
cision of {he House of Lords in Bouch v. 
Sproule (6), Lord Ouve (at p. £02*) said that 
the decision in the Swan Brewery Cumpany 
cuse (3), wes no doubt fully supported by 
the detinition clause in the Western Aust- 
ralia Act, but that, otherwise, he weuld 
hold it to be inconsistent with Bouch v. 
Sproule (6). Lord Dunedin, who dissented 
in Blott’s..case.(1), stated at p. 203*) that 
the Swan Brewery Company case (3), was 
a decision upon. an Australian statue in 
the words of which if anything became an 
“advantege”’ it would fall within the tax. 
Lord Summer, who also dissented in Blott’s 
case (1), and also delivered the judgment 
of the Board inthe Swan Brewery Company 
case (3), was clearly of cpinion, (at p. 217*) 
that what was said by the Judicial Com- 
Mitteein the latter case as to the effect in 
law and in business of a distribution of 
bonus shares, was part of the decision and 
could not be distinguished from Blott’s 
case (1). i 

Having carefully considered the judg- 
ment in the Swan Brewery Company case 
(3), and the verying views taken of it in 
Blots case (1), their Lordships are of opin- 
jon, that the judgment must be regarded 
as having been primarily based cn the dis- 


(6) (1887) 12 A C385; 56 L J Ch. 1037;57 LT 845; 
86 W R193. 
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tribution of the new shares being advant- 
azes within the meaning of the particular 
Act under consideration, while the further 
expression of opinion in the judgment rather 
regarded the transaction as involving, in 
substance, a distribution of accumulated 
profits among the shareholders end a repay- 
ment by them to the company, although 
the operation was in fact short circuited, 
For the purpose of the present question, 
their Lordships are clearly of opinion, that 
the decisions under the Imperial Income 
Tax Act are more relevant to the similar 
question under the Indian Income Tex Act, 
than a decision under the different termi- 
nology of the. Western Australian Act. 

Lastly, their Lordships are clearly of 
opinion, that the personal motive or pur-. 
pose of the individual shareholders, even 
if they hold a controlling interest in the 
company, is irrelevant, if it is made out 
that the company has in fact capitalised the 
accumulated proits. It is sufficient to quote 
from the opinion of Lord Sumner in Fisher's 
case (2), in the decision of which ke con- 
curred, as follows (at p. 411*) :— 

“In any cise desires and intentions are things 
of which a company is incapable. These are the 
mental operations of its shareholders and officers, 
'The only intention that the compahy has is such 
as is expressed in or necessarily follows from its 
proceedings. It is hardly a paradcx to say that 
the form of a company's resolutions and instruments . 
is their substance. At any rate, in the present 
case, there is noneed to distinguish between form 


and substance in the transaction itself or to refer 
to desires or intentions, further than to examine . 


what was done, for everything was carried out in 


plain terms and without concealment. What the 
requisite majorities of the sharebolders desired 
and intended is pretty plain, too, but that is an- 
other matter.” 

Their Lordships are, therefore, of opin- 
ioñ, that the first question of law referred 
by the Commissioner of Income-tax should be 
answered in the negative, that the judgment 
of the High Court should be affirmed, and 
that the appeal should ba dismissed with ` 
costs, They will humbly advise His Majesty _ 
accordingly. 

N. Appeal dismissed. 

Solicitor for the Appellant :—The Soli- 
citor, India Office. 

Solicitors for the Respondent :—Messt's, 
Nye Moreton & Clowes. 
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PRIVY COUNCIL 
Appeal from the Calcutta High Court 
May 26, 1935 
Lorp Rogat, SIR Srapi LAL AND 
Sir Grorcr RANKIN 

Tue COMMISSIONER or INCOME-TA X, 

BENGAL—AppELuint 
versus 
Tue HUNGERFORD INVESTMENT 
TRUST, LIMITED—RESTONDENTS 

Income Tax Act (XI of 1922), ss. 4, 14 (2)—Invest- 
ment trust—Assessee holding whole of ordinary share 
capital of company—Assessce’s income including 
dividends of company also including specified sums 
not assessable under s. 4—Preportion of dividends 
as specified sums bear to aggregate of all profits— 
Whether exempted from taxation under s. 14(2) - 
8.11(2) (a)—Construction of — “Where the profits 
and gains of the company have been assessed to income 
tax, meaning of. 

Where the assessee’s income in assessment includ- 
ed dividends declared on April 16, 1931, and Novem- 
ber 3, 1931, by a company whose profits of 1939 and 
1931 were found to include specified sums to which 
in accordance with s, 4, Inccme Tax Act, tha Act did 
not apply, and the Company was assessed in respect 
of profits to which the Act applies: 

Heid, that such yroportiun of the dividends, as 
the specified sums bear to the aggregate of all profits 
in 1930 and 1931, respectively, was exempted frem 
taxa‘ion to ordinary income-tax in accordance with 
s 1b 2). [p. 430, ccl 2] 

The phrase “where the profits and gains of the com- 
pany have been asscssed to income-tax” in s, Li (2) 
(a), income Tax Act, must be construed in its ordinary 
and natural meaning. Any departure from the im- 
mediate and direct meaning of the phrase leads to 
difficulties cf interpretation and to results which 
cannot be imputed to tne legislature as within its 
intention. The clause should not be construed in a 
sense which will make the claus2 discriminate 
between the two classes of income which are not 
charged with tax, namely, incci.e that is specifically 
exempt under the Act, e. g, agricultural income, or 
income from tax free securities, and profits and gains 
that are not chargeable to Indian income-tax becauss 
they have neither accrued nor been received in 
India, Whether it be that the legislature has nos 
sufficiently appreciated the importance of the dis- 
tinction between the same accrual and the same 
income, or has given unexpected weight tothe 
princitle that a dividend represents merely the 
share-holders’ share in the income of the company, 
such a distinction cannot be discovered in the clause, 
Nor can a distribution of cl. (a) be accepted and the 
clause cannot be read tomean that the tax shell not 
be-peyable by an agsessee in respect of any of the 
profits or gains of acompany which the share-holder 
receives by way of dividend where such profits or 
gains have been assessed to income-tax, or again, 
that the tax shall not be payable by an assesses in 
respect of any sum which he receives by way of 
dividends............to the extent to which the protts or 
gains of tlec.mpany have been assessed to me me- 
tux, ¿B this construction assumes that it is pessibls 
and retsonableto cscertain whether and to what 
extent a particular dividend represents, to use a 
naturalteim, prcáts brought to charge in the hands 
of tre cmpany. No doubta rule of proportion can 
pe applied but no such rule has been laid down by 
the Actand the construction contended for involves 
diffculty in the absence of a rule, d 
KA, 
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Messrs. A. M. Dunne, K. O. and ` T. N. 
Donovan, for the Appellant. . 

Messrs. Garin T. Simonds, K. C. F. Grant 
and A. G. Pullen, for the Respondents. 

Sir George Rankin—This appeal is 
brought by the Commissioner of Income- 
tax, Bengal, from the decision of the High 
Court at Calcutta upon a reference mede 
under s. 66 (2) of the Indian Income Tas Act 
(XI of 1922). Twoquestions were originally 
referred to the High Court for its opinion, 
but the assessee made an admission 
which rendered the first question unneéces- 
sary. The sole question before the Court 
was (5 follows :-— 

“The assessee’s income insssessment having in- 
cluded dividends declared on April 16, 1931, and 
November 3, 1931, by a company whose profits of 
193) and 1931 were found tu include specified sums 
to which in accordance with s.4 the Act did nut 
apply: and the said company having been assessed. 
in resyect of profits to which the Act did apply: 
is such proportion of the dividends, es the specified 
sums bear tə the aggregate of all prcfits in 1930 
and 1931, respectively, exempted from taxation ta 
ordinary incomc-tax in accordance with s. 14 (2) ?” - 

Tae question arises out of tle cssess- 
ment forthe year 1932-3 to be made upon 
tte Hungerford Investment ‘Trust, Limit- 
ed, a company registered outside British 
India whien will be herein referred to as “tLe 
assessee”. The assessce holds the whole 
of the ordinary share capital in a comp ny 
cslled Turner Morrison and Company, Li- 
mited, registered in India, which will be 
herein referred to as “the Company”. In 
the year of account 1931-2 the. assessee 
received as dividend upon its ~ shares. in 
the Company, two sum as follows, namely, 
(a) 1upeesthree lakhs being final dividend 
declared on April 16, 1931, by the Company 
in respect of the calendar year 1930, and 
(b) rupees one anda half lakhs being an 
interim dividend declared on November 
3, 1931, by the Company in respect cf the 
calendar year 1931. The profits and gains 
of- the Company for the year 1930 were as- 
sessed toIndian income-tax in the year 
of assessment 1931-2. On the basis of tnat 
investigation the Commissioner for income- 
tax purports to find as facts that 2 per 
cent. ofthe Company's profits and gains - 
in- 1930 consisted of interest on tax free 
securities of the Government of India; 
that 12 per cent. consisted of piofits or 
gains which did not wccrue or arise within 
british India, and which were not received 
in British India, or deemed so to be and 
which accordingly were not profi.s or gains 
to which the Act applies end that the 
remaining 85 percent. ofthe Company’s 
profits in 1930 were subjected to Indian 
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income-‘ax in the hands of the Cumpsny 
In yeer.of assessment 1931-2. By asimi- 
lar investigaticn into the profits ond gains 
of the Company for 1931 it was found that 
l per cent. of the profits- mede by ihe 
Company in that year consisted of interest 
upon tax free securities of the Gvvern- 
ment of India, 25 per cent. consisted of 
sums to which the Indien Inccme Tas Act 
did not apply and the rcmaining 74 per 
cent. W.s chargeable io Indien income-tex 
under the Act. Applying these prcportions 
tothe two sums received by the assessee 
by way of dividend fiom the Cimpeny in 
the year of account 1931-2,the Cemmis- 
missioner has disinlegrated tke totel sum 
of Rs. 4,50,000 into three paris treating 
Rs. 7,560 as referable to interest on tax 
free sccurilies cf the Government of India 
within the meaning of tLe second proviso 
to s. 8 ofthe Act; Rs. 76,£00 as dividend 
derived frm distributable profits of tke 
Company not tax ble inthe hands cf the 
Company within s. 4(1) of the Act and 
Rs. 3,6 ,000 es dividend derived from 
profiis and gains of tLe Ccmpsny cla:ge- 
able with Indien inceme-tex. ‘The ques- 
lion before the Court has reference only 
to the second of these three sums, namely, 
Rs. 76,500 and iht questicn has in the 
end to be enswered by arriving at the 
true c:nsiruction of cl. 2 (a) of s.14 of 
tle Act which is in tLe following terms:— 

“li—(1) The tax shall not be payable by an as- 
sessee in respect of any sum which he receives as 
a member of a Hindu undivided family.” 

‘“(2) The tax shall not be payable by an assesses 
in respect of :-—” , 

“(aj any sum which he receives by way cf di- 
vidends as a shareholder in a company where the 
profits or gains of the ccmpany have been assess- 
ed to income-tax ; or s 
. “(b)such anamount of the profits or gains of 
any firm which have been assessed to income-tax 
as is proportionate to his share in the firm at the 
time of such assessment ; or 

‘“(c) any sum which he receives as his share of 
the profits or gains of an association of individuals, 
other thana Hindu undivided family, company or 


firm, where such profits or gains have been assessed 
to income-t»x.” 


The Indian Income Tax Act, as s. 19 
(a) and 23 make clear, requires a return 
to be madeby every company, as well as 
by every person other than a company 
whose total income is, in the Li.come-tcx 
Officer's opinivn, of such en amount as ww 
render, such perscn liable to income-tex. 
This brings about the principle or methcd 
which is scmetimes described es double 
acs2ssment and somelimes as assessment 
at the source (as distinct from- deduction 
et the source which is employed in the 
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case of “interest on securities’ and 
“salaries”). The method of double assess- 
ment is applied not only in the case of 
companies but in the case of firms, Hindu 
undivided femilies, and other associations 
of individuals. When a company has made 
its return ofthe profits and gains in the 
year of amount—that is of what the Act. 
calls ihe “total income” of the ccmpany 
during the previous year, the Income-tax 
Officer, if satisied that it is correct and 
comp'e:e is directed by s. 23 (1) that 
he shall assess the total income of the 
assessee and shall determine the sum 
payable on the basis of such return. If. 
the return is not correct or complete the 
same result is to be arrived at after. 
taking further proceedings as described 
in section. ‘the like process is carried 
out in respect of the return made by the 
individual shareholder if he is chargeable 
with Indian income-tex at all. As part 
of his total mcome, he has to include the _ 
dividend which he has received from the 
company during the previous year in 
order that his “tolel income” within the 
meaning of the Act may be cscertained, 
a figure which is necessary if only to 
Ex the rate of tax payable by him in 
the year of assessment,’ Section 14 
contains directions to the effect that certain 
sums which have been received by the 
assessee in the year cf account and which 
are part of his “total income” within the 
meaning of the Act are to be free so 
far as payment by the individual is 
concerned, the reason being that although 
companies, firms and other associations 
are as such subjected to assessment, 
double assessment is not intended in all 
ehses to carry withit the consequence of 
double payment. If, for example, the . 
Hindu undivided family has been assessed 
in respect of asum, the part which the 
individual member has received is not to- 
be taxed for the second time in his hands, 
If a firm of three partners have been 
assessed to lax upon their profits the 
partner is not to pay again upon his 
share of the same profits. Clause (a) of 
sub-s, 2 isa more or less similar provi- 
sionin the case of a company paying 
dividerds. Its object is to ensure that 
tax shall not be paid more than once 
upon what the statute regards as ithe 
same thing. The company though a sepa- 
rate legal persuna in the contemplation of, 
law and liable to assessment as a subject 
chargeable with tax is not for all purposes 
to be regarded as entirely separate and . 
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distinct from the corporators The under- 
lying principle of the clause as ile 
Commissioner in stating the present case 
hss recognised is “thet the dividend re- 


presents merely the shareholder's share in’ 


the income of the company.” 

To arrive et a true ccnstruction of 
B. 14 (2) (a) it is necessary to consider 
all references in the Act to “profits and 
gains'—-in particular s. 4 and the defni- 
tion of total income in s. 2 (15) of the Act: 
also ss. 20 and 48. Certain argumen's have 
been drawn from the language of clauses 
(b) ond fc) of sub-s. 2 of s. 14 but itis 
difficult to regard them as decisive 
in favour of eiher side to the 
controversy. 

The contention on the part of the assessce 
is in effect that cl. 14 (2) (a) is satisfied in 
any case in which the con:pany has been 
assessed io income-tex in respect of ils 
profits or gains in the relevant year. If 
is has been assessed at all, it has presumah- 
ly been assessed upon its “total income” 
within ihe meening of the Act; and the 
fact thet it may have been in receipt of 
sums distributable ss dividend, but nut 
chargeable to Indian inccme-tax because not 
profits or gains to which the Act epplies, 
does not, upon this view, prevent the 
clause from freeing the divident received 


by the shareholder frem eny further 
payment of tax. 
The view ccntended for by the 


Income-tax Authorities has been put in dif- 
ferent wass. The Commissioner of Income- 
tax in giving his opinion upon the reference, 
drew a distincticn- between income that 
is specifically exempt under the Act, 
e. ga, agricullural income, or income 
from tax free securities, end what he 
calls (somewhat unforlunately having 
regard in particular to s. 34 of the Act) 
“income that has merely escaped assess- 
ment", by which he means profits and 
gains that are not chargeable to Indien 
income-tax because they have neither 
accrued ncr' been received in India. 
With regard to tke former, he admits the 
applicability of the principle before 
mentioned that a dividend represents 
merely .a shareholder’s share in the 
income of the company. With regard to 
the letter, he rejects this principle as “it 
cannot be said thattle place of receipt 
by the company constitutes a cher cteris- 
tic of the income which is retained, against 
the actual place of receipt by the share- 
holder, when the inccme passes cn to the 
phareholder.” . In his view s. 14 is -améng 
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“provisions for the avoidance of levying -> 
the tex iwica over upin the samé‘accrual 
—it is Important to «void calling it the 
same ‘income’”. These observations of 
the Commissioner were doubiless made 
with specife reference to the first of the 
two questions originally stated, a question 
wilh which their Lordships are not now 
concerned; but it is important to notice 
that it is impossible to suggest eny 
construction’ of cl. (a) of s. 14 (2) which 
would make the clause discriminate between 
these two classes of income which are not 
charged with tex. Whether it be that 
the legislature həs not sufficiently 
appreciated the importance of the dis- 
tinction between the same accrual 
and the same income, or has given un- 
expecied weight to the principle that a 
dividend represents merely the sharc-- 
h:lders’ share in the income of the Com- 
pany, the distinclion drawn by the Com- 
missioner cannot, in their Lordships’ view, 
be discuvered in the clause. 

Before the High Court of Calcutta ihe 
contention put forward by the Advcca'‘e- 
General was that tke cleuse only «pplied 
where the whole of the profits of the Cor. < 
pany hed been assessed to income-tax, 
thit is to say, where the “total income” 
wilhin the meaning of the Act contained - 
everything that was distributable as prott. - 
Jf this view be accepted, it is true, as- 
Panckridge, J. observed, that some startl- , 
ing results ‘vould follow. In .the first 
place, every shareholder in a bank, in- 
surance company or oiher company whose - 
profits and gains consist in part of in- . 
terest from tax free securities would be 
taxed again upon the whole of his divi- ` 
dend, and the same would apply in the 
cese of a company with agricultural in- 
come. This is an impossible conclusion, | 
as is sufficiently illustrated by the cir- 
cumstance that the Commissioner in the 
present case docs not claim to charge 
the assessee with tax upon the sum of | 
Rs. 7,500, being the proportion of the as- 
sessee’s dividend which he brings within 
the ambit of the second proviso of s. 8. 
Indeed it is clearly inadmissible to read 
“all the profis or gains of the company 
have been asscssea” or “the tetal profits 
or gains” in expansicn cf the phrase used - 
by ihe ‘section, since even if if could- 
be shown thut some of the assessable 
profit of the company had escaped assess- 
ment it cannot be supposed that instead 
of dealing with the matter under s. 34 
by making an. additional assessment on- 
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the ‘company the Income-tax Officer is to 
be at: liberty to raise it vis a vis the in- 
dividual shareholder. 


Before the Board, however, another con- 
struction of cl. (a) was propounded. It 
was stated in the appellant's case as 


reason No. 5:— 

, “Alternatively because s. 14 (2) confers exemp- 
tion only upon that part of the aforesaid divi- 
dends which was paid, or may be taken to have 
been paid, out of the profits of Turner Morrison 
& Co., which was assessed to income-tax.” 


This view may perhaps be put by s.wy- 
ing that el. 14 (2) (a should be read to 
meun that the tax shall not be payable 
by an assessee in respect of any of the 
profits or gains of a company whic. the 
shareholder receives by way of dividend 
where such proiils or gains have been as- 
sessed to income-tax, or again, that the 
tax shall not be payable by an assessee 
in respect of any sum which he receives 
by way of dividends...to the extent to 
which the profits or gains of the company 
have been assessed to income-tax. ‘This, 
which may be called a distributive con- 
struction of cl. (a), cannot be dismissed 
on the ground that the meaning given 
to the clause is unreasonable in itself. It 
is, however, very difficult to think it is 
the true meaning of the clause. One 
would not expect the phrase “where the 
profits or gains of the company have been 
assessed” to be used in such sense as to 
point to the possible existence of receipts 
which are not profits or gains within the 
meaning of the Act at all, or at least 
are not part of the company's “total in- 
come” but profits or gains to which the 
Act does not apply. It is not readily to 
be assumed that the Act intends the 
Indian Income-tux Authorities to investigate 
and settle the exact amount of such 
“profits and gains”—involving as this pro- 
cess must, receipts which have never ac- 
crued or been received in India or 
brought to India, and expenditure made in 
the course of carrying on business in 
-another country. The terms of s. 20, pro- 
viding for a certificate to be given by the 
company do not assist such a construction 
of s. 14 (2) (a). Again, the vagueness 
of this construction makes, it somewhat 
incredible. It may be that on any view 
the clause does not make clear whether 
the contemplated assessment of the Com- 
pany's profits has reference to the same 
year vf assessment as the share-holder 
is concerned with, and, if not, how the 
relevant year is otherwise to be ‘ascer- 
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tained. But if the sums available for 
distribution by a company uader the Com- 
pany Liw are to be examined and disin- 
tegrated, one would not merely desire but 
expect directions on the question whether, 
in the case of dividends paid out of 
accumulated profits, the dividends received 
by the shareholder were to be free of 
further payment if the comoany had paid 
{ax on the relevant profits at any time 
and atany rate prevailing atthe time. A 
consiruction which raises so important a 
matter and then leves it utterly at large 
is not without grave difficulty. It is also 
to be observed that the construction propos- 
ed assumes that it is possible and reason ble 
to asceréain waether and to what extent s 
particular dividend represents, to use s 
neutral term, profits brought to charge in 
the hands of the company. No doubt a 
rule of proporiion can be applied as is 
proposed in the present case, bul no such 
tule has been laid down by the Act und 
the construction contended for involves 
difficulty in the absence of a rule. In- 
deed the Commissioner himself has noi 
unreasonably “argued that in the case of 
dividends it is not possible to say what 
funds they were paid from: “Payments 
are made out of one pool of liquid assets 
on account of one liability or another. 
There is no separate pool of profits —still 
less of each separate type of pro‘ity.” He 
suggests, however, that the legislature 
intended to leave “this very difficult re- 
lation of the dividends and the profits to 
be wholly determined as facts”. In the 
case before the Board, in order to obtain 
an authoritative ruling on the construction 
of cl. 14 (2) (a) an admission has been 
made by the assessee that no part of the 
sum of Rs. 76,500 now in question was 
paid out of profits which had at any lime 
been assessed to Indian income-tax. Still 
in construing ‘cl. (a) their Lordships have 
to consider whether the proposed con- 
struction which ignores this difficulty can 
be accepted. What is involved in leaving 
the relation between the dividends and 
the profits to be determined as facts can 
be seen from annexure (d) (II) to the 
letter of reference where -the Assistant 
Commissioner in desling with the assess- 
ment of Turner Morrison & Oo, Ltd. (to 
which in the present case he referred for 
his reasons) stated:— 

“The assessees further contend that the Com- 
panies did not bring the foreign income to India 
but declared the dividend out of the Indian in- 


come but, I don't thinle it is possible to split up 
the income in such a manner in declaring the 


434 
dividends. The dividends are declared out of the 
total income of the Company.” 

If the construction contended for involves 
that the Income-tax Authorities are to find 
something as matter of fact which is. not 
matter of fact, that again is an infirmity 
of sume importance and it is not made 
better by the circumstance and there is 
small chance of evidence to fetter them in 
their findings. : 

No doubt the case may be put of a 
company in which only the smallest 
fraction of its distributable profit .has 
been received in India and become charge- 
able to Indian income-tax, and where 
notwithstanding this fact, by some pro- 
cess of borrowing or otherwise, the rest 
of the real profit or part thereof is being 
d.s.ributed among shareholders in India. 
lt is, however, difficult to be sure that 
the legislature was so dissatisfied with the 
provisions of s. 4 (2) (as they stood be- 
fore 1933) as to assume that it rendered 
probable any important leakage by this 
means. It has been suggested that the 
wording of s. 48 (1) assists the contention 
of the Income-tax Authcrities but that 
section throws little light upon the mean- 
ing of cl. (a) of s. 14 (2). 

Their Lordships have to be satisfied as 
to the meaning of cl. (a). In their opi- 
nion it was rightly construed by the 
High Court of Calcutta who have given 
to the phrase “where the profits and gains 
of the company have been assessed to 
income-tax” its ordinary and natural 
meaning. This in itself is a sufficient 
ground of decisicn, but their Lordships 
are satisfied that any departure from the 
immediate and direct meaning of the 
phrase leads to difficulties of interpreta- 
tion and to results which cannot be im- 
puled to the legislature as within its 
intention. The answer to the question pro- 
pounded is in the affirmative. 

Their Lordships will humbly advise 
His Majesty that this appeal should be 
dismissed with costs. 

N. Appeal dismisse d. 

Solicitor for the Ay ellant:—The Soli- 
cilor, India Office. 

Solicitors for the Respondents:—Messrs. 
Sanderson Lee & Co. 
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PRIVY COUNCIL h 
Appeal from the Supreme Court of Fiji 
May 28, 1936 
Tue Lorp CHANOBLLOR (Viscount HAILSHAM), 
Lorp RUSSELL or KILLOWEN, SIR LanogLor 
SANDERSON, SIR GEORGE LOWNDES AND 
SIR SIDNEY ROWLATT 
GEORGE FRIER GRAHAME— APPELLANT 
VETSUS 
Tug ATTORNEY-GENERAL or FIJI— 


RESPONDENT 

Legal practitioner—Professional misconduct— 
Solicitor acting for client—Duty of disclosing per- 
sonal interest in transaction—Legal practitioner 
appointed managing trusteeof estate—His own in- 
terests considered in preference to and to detriment 
of beneficiaries—Held, legal practitioner was guilty 
of professional misconduct—Professional misconduct, 
tests. 

It is most desirable that a solicitor, acting for a 
client in any trapsaction, should not have a per- 
sonal interest in that transaction without making full 
disclosure of the nature and extent of that interest 
to the client. [p 439, col. 2.] 

The fact that alega! practitioner, who is appoint- 
ed as the managing trustee of an estate,in using 
the funds of the estate, was in fact lending trust 
money to himself and thereby committed a serious 
breach of trust, in itself is not necessarily suffi- 
cient to constitute professional misconduct. But, 
held, that in the circumstances in the case, when 
the legal practitioner as managing trustee altered 
the terms of a mortgage agreeing that the bene- 
ficiaries, for whom he was trustee, should be paid 
only 54 per centum interest, when the mortgagor 
was liable under the mortgage which was transfer- 
red to pay 64 per centum, and another alteration 
in the terms of the mortgage by which the mort- 
gagor was given the right to pay off at any time 
without any prior notice to the mortgagee the whole 
of the principal sum or any part thereof not being 
less than £100 was effected in order to facilitate 
dubious transactions, led to the conclusion that he 
was considering the interests of himself in prefer- 
ence to and tothe detriment of the interests of the 
beneficiaries of the estate for whom he was trustee. 
[p. 439, col. 2; p. 440, col. 1.) 

If it is shown that a solicitor in the pursuit of 
his profession has done something with regard to 
it which would be reasonably regarded as dis- 
graceful or dishonourable by his professional 
brethren of good repute and competency then it is 
open to say that he is guilty of professional miscon- 
duct. .In re a Solicitor Ex parte the Law Society 
(1), applied. [p. 438, col. 2.] 

The importance of the high standard of duty 
which is required from a solicitor to his client, 
being maintained without any diminution when a 
solicitor is dealing with clients who happen to be 
natives or half-castes, who, may be ignorant and 
semi or wholly illiterate people—emphasized. [p. 


-440, col.2.] 


Messrs. Gavin T. Simonds, K. C. and 
W. E. Verma, for the Appellent. 

Messrs F. P. M. Schiller, K. C. and 
Kenelm Preedy, for the Respondent. , 

Sir Lancelot Sanderson —This is an 
appeal by special leave frcm an order of 
the Supreme Court of Fiji, made on Novem- 
ber 27, 1934, by the Chief Justice of the 
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said Court, whereby it was ordered that the 
appellant, George Frier Grahame, should be 
suspended from practice as a Barrister and 
solicitor of the said Court until July 1, 1936, 
such suspension to take effect from Decem- 
ber 8, 1934, and that the appellant should 
pay the custs of the application and the 
costs of the Public Trustee incidental there- 
Lo. 

Prior to the date of the sid order the 
appellant practised as a Barrister and 
solicitor in Fiji for seventeen years, and 
according to the judgment of the Chief 
Justice, he had been held in respect by his 
fellow citizens and he had occupied thé 
highest place among them. 

On October 31, 1934, an application was 
made by the Attorney-General at the rela- 
tion of the trustees of the estate of the late 
Harry Granville Nicholas Carr (hereinafter 
called the Carr trustees) and of the Public 
Trustee (as Custodian Trustee of the estate 
of the late J. H. F. Vollmer, hereinafter 
called the Vollmer estate) that the appellant 
should be struck off the rolls of the said 
Court or that he should be suspended from 
practice as a Barrister and solicitor or that 
such other order might be made as the 
Court should think right. 

The ground of the application was that 
the appellant was alleged to have been 
guilty of professional misconduct in his 
capacity as a solicitor in relation to the 
matters stated in the affidavits which 
accompanied the application. 

Thecase against the appellant may be 
divided into two parts. 

The first part relates to the estate of the 
late H. G. N. Carr and the material facts are 
as follows: The Carr trustees are Mrs. 
Esther Rebecca Carr and Frederick Churles 
: lapeott: probate of the will of the late 
H. G. N. Garr was granted to them in Decém- 
ber, 1917. Mrs. Carr, the widow of the late 
H. Q N. Carr at the material times was 
living in England and she had given a 
power-of-attorney to Samuel Howard Ellis, 
who acted as solicitor to the said trustees. 
F. C. Clapeott was living at Bain the said 
colony. 

On August 25, 1923, the Carr trustees 
granted a lease of certain land situate in 
the island of Vitilevu, known as “Vunivisi,” 
of an area of about 446 acres*to one John 
Linn Hunt for the term of ten years com- 
puted from May 1, 1923, at a yearly rent of 
£200. 

It was provided in the said lease that the 
lessee should, during the currency of the 
said lease, have the option of urchasing all 


GEORGE PRIER GRAHAME V. ATTORNEY-GENHRAL, FIJI (P. C.) 


435 


the right, title and interest, of the lessors 
in the freehold lands thereby demised for 
the sum of £4,000. 

At the date df the szid lease and for some 
time before that date the appellant acted 
as solicitor for Hunt. 


On January 1, 1926, Ellis and the appel- 
lant became parcners: the firm’s name 
being Ellis and Grahame. Generally speak- 
ing after the formation of the partnership 
when both partners were in the colony, 
Ellis attended to the business of the Carr 
trustees and tue appellant acted for Hunt, 
but when either member of the firm was 
absent from the colony, the remaining 
partner attended to the affairs of all the 
firm ’s clients. 

The “Vunivisi” estate improved consider- 
ably in value during the term of the lease. 

In the autumn of 1932, Hunt consulted 


‘the appellant as tothe above-mentioned 


option, which he desired to exercise. 

Hunt was not able to provide the neces- 
sary funds, and he suggested to the appel- 
lant that he shuld find the money required. 
An arrangement, to which further refer- 
ence will be necessary, was made between 
Hunt and the appellant, with the result 
that on November 2, 1932, Hunt exercised 
his option by giving notice in writing to 
Ellis, which was received by Ellis on 
November 3, 1932. 

On that day Hunt saw ifllis and it was 
agreed, subject to Mr. Clapcotl’s approval, 
that the sum of £1,350, should be paid in 
cash and that the balance of the purchase 
money, viz., £2,650, should be secured by a 
mortgage onthe properly, with interest at 
the rate of 6 per cent. 

On November 4, 1932, Hilis left the colony 
and went to Sydney: he returned on Decem- 
ber 23, 1932. 

On November 8, 1932, Mr. Clapcoll, nav- 
ing been informed by Ellis of the proposed 
arrangement, wrote to the jirm of Bllis and 
Grahame approving the erradgement except 
that he Lhougut the interest should be 6} 
per cent. instead of 6 per cent. 


On November 8, the arrangement which 
had been made between Hunt and the 
appellant was put into writing, and signed 
by Hunt and the appellant. 

The terms thereof are as follows:— 

“I, Joba Linn Hunt, of Davuilevu, Rewa, planter, 
hereby acknowledge that I have this day 
agreed to sell to G. F. Grahame of Suva, 
Solicitor, all those pieces of freehold land 
containing an area of 416 acres and 33 
perches situated. in the district of Toga 
island of Vitilevu as follows:— 
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Area Certificate of Title 
Name ac r. perches Vol, Folio 
Vunivisi 86 0 0 xi/05 241 
4 260 0 33 42 4140 
,, (part of) - 
100 47 4604 


for the sum of £4,009, four thousand pounds, pay- 
able as follows:— 

“£1,350, to be paid on the day on which the 
transfer of the said lands to me by the 
executors of H. Q. N. Carr, deceased, is 
signed; 

“£2,650 to be paid onthe date on which it 
beccmes payable by me to the executors of 
the estate of H. G. N. Carr, deceased, in 
terms of the mortgage for that amount 
which I am giving to the said executors, 

with interest at the rate payable by me to the said 
executors, on the said £2,650 payable on the date 
provided for in the said mortgage and’ on the 
following terms and conditions:— 

“(1) The said G. F. Grahame shall employ me as 
his agent to sub-divide and sell the said 
lands in blocks, area and prices to be 
subject to his approval, at a remuneration 
being a commission of £10 per cent. on the 
purchase price of the blocks sold up to 
£7,000 and half the amount of the purchase 
T in excess of £7,000. 

“(2) The said commission shall be payable to 
me on the amount of, and as the principal 
moneys are received from purchasers by 
the said G. F. Grahame, that is to say, the 
instalments of commission shall be com- 
puted on the instalments of purchase 

money received by the said G. F. Grahame 
- and shall be payable to me when such 
instalments are received by him, 

“(3) Purchase terms shall be 

“one-fifth deposit; 

“four-fifths by four equal annual instalments 
on the anniversary of the date cf sale 
agreement; 

“interest to be paid on balance due at 10 per 
cent. per annum annually. 

“Purchaser to pay costs of 

“(a) Agreement for sale; 

“(b) survey; 

“(c) all transfer and utner legal fees. 

“Balance of purchase money to be secured by 

lien over crop of sugarcane and rice on the 


land. 

“(4) The said G. F. Grahame shall be entitléd 
on payment of the full amount due to me 
at any time to require from me a register- 
able transfer of the said lands free from 
mortgages or encumbrances to him or to 
such person or persons as he shall direct, 
in whole ‘or parts. 

“Dated this Sth day cf November, 1932. 

“J. L. HUNT.” 

“T have agreed to purchase the above-described 
lands for the price and on the terms and 
conditions above set cut. 

‘Dated this 6th day of November, 1932, 

: “G. F. GRAHAME,” 

itis an undisputed fact that ihe appel- 
lant informed Ellis before he lefi for 
Sydney that he, the appellant, was going to 
finance Hunt to the extent of the amount 
which was to be paid in cash, tiz., £1,350. 

The appellent alleged that he had told 
Ellis that he would maeke an advance to 
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Hunt to the extent of £4,000 if necessary. 
This was denied by Ellis. The Chief 
Justice held that whatever may have been 
said by the appellant to Ellis, the appel- 
lant did not disclose to Ellis the extent to 
whica he was interested in the transaction 
Ls shown by the terms of the above-mention- 
tioned agreement; Their Lordships on the 
evidence see no reason to differ from that 
finding. j 

As already stated Ellis returned to the 
colony on December 23, 1932. 

On December 31 of that year the appel- 
lant left Fiji and did not return until April 
7, 1933. 

In the meantime, viza on March 15, 1933, 
the Vunivisi property, the subject of the 
lease, was conveyed to Hunt by the Garr 
trustees. l 

The sum of £1,350 was paid by a cheque 
drawn by the appellant on his own account. 
It ¿ppears that before he went away frm 
the colony on December 3), 1932, the appel- 
lant placed in his private safe the cheque 
for £1,350 which was to be paid to the Carr 
trustees in the event of the transaction being 
completed in his absence. 

In the same safe he placed the document 
containing the above-mentioned agreement 
of November 8, 1932, and a mortgage on the 
lease given by Hunt to the appellant to 
secure certain other advances made wy the 
appellant to Hunt, which had been fully dis- 
charged before the agreement of November 
8, 1932, was signed. The key of this safe 
was given to the managing clerk of the frm 
of Ellis and Grahame. 

On the same day, viz, March 15, 1933, 
Hunt executed the mortgage on the Vunivisi 
estate in favour ot the Carr trustees for the 
sum of £2,650. Under the terms of the 
morigage the payment of the said sum 
was due on March 15, 1936, and the rate 
of interest was 63 per centum for annum pay- 
able in quarterly rests. 

it was provided by ihe twelfth clause 
that the mortgagor should be cntitled on 
any of the days thereinbefore appointed 
for payment of interest to pay off the 
whole of the principal sum or any part 
thereof not being less than £200 upon 
giving to the mortgegees three months’ 
prior notice in writing of his intention 
so todo and tle amount intended to be 
paid off. 

On April 30, 1933, the parinership be- 
tween Ellis and the appellant was dissolved. 

It appears from a letter dated August 12, 
1933, from ihe appellant to Ellis that the 
amount due on the mortgage was at that 
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time reduced to the extent of £650 and 
that the Carr trustees discharged the 
mortgage in respect of. seventy-six acres 
of the Vunivisi estate. The amount re- 
maining due on the mortgage, therefore, 
was £2,000. 

The second part of the case against the 
appellant relates to ihe Vollmer estate. 
It appears that on December 22, 1931, the 
Public Trustee of Fiji was appointed by 
the Court as custodian Trustee of the 
estate of J. H. 1. Vollmer, deceased, and 
the appellant was appointed managing 
trustee of the said estate. 

On September 6, 1933, the appellant sent 


a letter in the following terms to Ellis:— 
“Dear Sir, 


| _ “J. L. Hunt to Carr Estate. 

“I am instructed by Mr. J. L. Hunt that it is 
his intention to pay off the whole of the principal 
sum, viz, £2,000 secured by his mortgage No. 3913, 
on the 15th day of December 1933, on which date the 
amount will be paid and a transfer of the mort- 
gage submitted for execution by the executors. 

Yours faithfully, 
“(Sd.) G. F. GRAHAME.” 

On December 15, 1933, the appellant drew 
his own cheque for £2,036 14s. Od., paid 
it into what he called his “Trust account” 
and on the same day he. drew a cheque 
on the said trust account for the said 
amount and paid it to Ellis. On Decem- 
ber 18, 1933, the mortgage was transferred 
to the appellant as managing trustee for 
the Vollmer estate. 

On January 8, 1934, an agreement “in 
writing, was made between Hunt and the 
appellant, as managing trustee of the 
Vollmer estate, whereby the terms of the 
mortgage were varied in the following res- 
pects. 

“(L The rate of interest shall be £5 10s. (five 
pounds ten shillings) per centum per annum in lieu 


of the £6 10s. per centum per annum provided 
in the second covenant of the mortgage, : 

“(2) ‘The mortgagor shall have the right to pay 
off at any time without giving any prior notice 
to the mortgagee of his intention so to do the 
whole of the principal sum or any part thereof 
not being less than £100’ shell be substituted for 
the twelfth clause of the mortgage.” 


The transfer of the mortgage to the 
appellant was registered on January 9, 
1934, and the agreement as to the varia- 
tions of the mortgage was registered on 
February 12, 1934. 

it is admitted that the appellant used 
the funds of the Vollmer estate to repay 
himself the amount which he had advanced 
on December 15, 1933, for the purpose of 
obtaining the transfer of the mortgage, 
und that when he gave the notice cn 
September 6, 1933, he intended to use 
the Vollmer trust funds to provide the 
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necessary sums to make the payment. It 
is also admitted that the appellant did 
not at any time disclose to the Public 
Trustee his interest in the transaction. 

It is not necessary to state the details 
of this matter; it is sufficient to say that 
some of the money used by the appel- 
lant to repay himself was lying to the 
credit of the Vollmer estate’s current ac- 
count with the Bank of New Zealand, and 
another sum was withdrawn by the ap- 
pellant from the Government Saving’s 
Bank as managing trustee of the Vollmer 
estate. 

On September 29, 1934, Ellis having 
obtainted certain information had an inter- 
view with the appellant and on behalf of 
the Carr trustees he demanded from Hunt 
and the appellant all moneys received in 
excess of £4,000 and a transfer to his clients 
of the Vunivisi estate. 


The appellant, after the above-mention- 
ed interview, communicated his position by 
cable to Sydney for Counsel's opinion and 
he was advised by cable on October 4, 
1934, to settle. 

The result of that advice was that on 
the same day the appellant and Hunt gave 
to the Carr trustees the following under- 
takings. 

“Tn consideration of your refraining for 8 period of 
fourteen days from this date from issuing a writ 
egainst me in respect of the property known as Koro- 
nivia or Vunivisi, I agree and undertake fortnwith:— 

““1) To procure the transfer by J. L. Hunt to 
you of the balance of the lands in Certificate of 
Titles 42-4140, 47-4604 X1, 05-241 now still registered 
in his name.” 

‘(2) To procure the transfer by J. L. Hunt to 
you of all agreements for sale and purchase or 
other contracts in respect of sales or portions of the 
lands in the said titles. 

‘(3y To procure the transfer by J. L. Hunt to 
you of all easements and other documents in his 
name or held by him or by me in respect of the 
whole or any portion cf the lands comprised in the 
said lands. 

“(4) To give you a full account of all money received 
by me or by J. L. Hunt in respect of (1) sales 
of any portions of the said lands and (2) 
interest on balance of purchase money and (3) 
rents, 

' (5) To pay to you the whole of the money 
mentioned in para, 4 upon you repaying to me 
£4,000, the purchase money paid for the transfer 
of the said titles 4140, 4604, X1-05-241 to J. L. 
Hunt and £45 money expended on making drains 
on the said lands and £290 2s. 9d. interest on 
the said sum of £4,000.” 

t6) To deliver to you all survey plans and 
copies thereof in the possession of J. L. Hunt or 
myself in respect of the said lands or any portion 
thereof. 


‘(7) To give you a complete account 
of all moneys paid fop surveys in respect 
of the said lands and received by 


J. L. Hunt or myself from purehasers, and to pay 
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to you the uxcess (ifany) of amounts received over 
amounts paid—you to pay tome the amount (if any) 
of survey fees expended over and above the 
amount received from purchasers, 

(8) To pay all stamp duty, registration fees and 
other outgoings in respect of the transfers, mention- 
ed in paras. 1,2 and 3,’ 


‘9) To nand to you all documents relating to 


sub-divisions of the said lands and to sales to 
purchasers,’ 
‘(10) Now and whenever hereafter required by 


you to allow you access to and give you copies of 
any documents correspondence or information in 
the possession of myself on behalf of myself or J. 
L..Hunt relating tothesaid lands and sales to 
purchasers or intending purchasers, 

(li) To pay you 150 guineas for your solicitor’s 
costs inthis matter,’ 

“It is understood that upon performances by me 
ofthe above agreements and undertaking you will 
waive and abandon all other or further ` claims 
(if any) by you against me in respect ofthe seid 
transfer of the said lands by you to J. L. Hunt,’ 

; | “(Sd.) G. F. GRAHAME, 

“In consideration of your refraining for a period 
of fourteen days from issuing a writ against me 
in respect ofthe property known as ‘Vunivisi’, I 

gree for my part to execute the transfers re- 

erred to in paras. 1, 2and 3 above, and to 
arry out the undertakings in which 1 am con- 

erned in paras. 1 tod, 6, /, 9, 10." 

f “Sd.) J L. HUNT.” 

The above-mentioned undertakings have 
veen carried out. 

It appears that on October 23, 1934, the 
Public Trustee obtained an order from the 
Court permitting him to engage the ser- 
vicés of a solicitor and Counsel to re- 
present the Public Trustee and to investi- 
gate the trust funds in the hands of the 
appellant as managing trustee of the 
Vollmer estate and to take such proceed- 
ings as may be necessary. f 

In pursuance of that order Mr. Robert 


Crompton was employed by the Publice 
Trustee. 
Mr. Crompton, having inspected the 


books of the estate and made such searches 
ashe deemed necessary, made a report on 
Octo! er 25, 1934. This report was made 
an exhibit to an affidavit sworn by the 
Public Trustee, and was used at the hear- 
ing although Mr. Crompton was not culled 
as a witness and the appellant had no 
opportunity of cross-examining Mr, Cromp- 
ton. Indeed Mr. Crompton appeared as 
Advocate for the Public Trustee and cross- 
oe the appallant. 
is 18 nota procedure which co. 

itself to their Lordships, but they ae 
more about it for, in their opinion, the 
relevant facts of this part of the case are 
sufficiently proved without reference to Mr. 
Crompton’s report. l 

It appears that on, November 


i 8, 19 
the appellant instituted an action a 


agginst 
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the Carr trustees to set aside the settlement 
contained in the document hereinbefore 
referred to, and an application was made 
to the Court to postpone the proceedings 
instituted by the Attorney-General pending 
the trial of the action. 

This application for 
refused. 

The Chief Justice inhis judgment of 
November 27, 1934, held that the appellant 
was the real purchaser of the Vunivisi 
estate from the Carr trustees, that he 
made the purchase without disclosing to 
the Carr trustees that he was in fact the 
purchaser, and at atime when he was a 
member of the firm of Ellis and Grahame who 
were acting as solicitors for the Carr trustees 
that the appellant knew full well that it 
would be to the benefit of the Carr trustees 
that Hunt's option should lapse and that the 
trustees should reap the benefit of the 
enhanced value of the property, that the 
appellent saw an opportunity to make per- 
sonal profit out of the transaction and so 
far forgot his duty to his clients, the Carr 
trustees, as to place himself in a position 
which was wholly wrong from a professional 
point of view. 

As to the second part of the case the 
Chief Jus:ice held that the dealings with 
the Vollmer trust funds were for his own 
account and especially the variation of the 
mortgage was made for his own benefit 
and to the detriment of the cestui que trust. 
He drew attention tothe fact that the 
cesutt que trust Mrs. Vollmer, is a native Fijian 
and the other be neficiaries are half-castes. 

The Chief Justice adopted mutatis mu- 
tandis the definition of professional miscon- 
duct asset out in “In re asolicitur Ex parte 
the Law Society (1)," as follows :— 

‘If itis shown that a solicitor in the pursuit of 
his profession has done something with regard to 
it which would be reasonably regarded as dis- 
graceful or dishonourable: by his professional 
bretnren of good repute and competency then it 


is open tosaythat he is guilty of professional 
misconduct.” 


The final conclusion of the Chief Justice 
was that he acquitted the appellant of 
fraud but held that the appellant had been 
guilty of what he termed very grave and 
serious forgetfulness of the duty the ap- 
pellant owed to his clients concerned .in 
the above-mtntioned transactions namely 
the Carr trustees, the Vollmer benefi- 
ciaries and also the duty he owed to his 
partner Ellis; and the Chief Justice made 
the order of -suspension already. referred to. 


(1) 4912) 1K B 302; 8L LJK B 245; 105 L T 
874; 56- S J 92; 28 T L R 50. 


postponement was 


cite an 
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Their Lordships areof opinion that the 
above-mentioned transactions, which form 
the two ‘parts of this case, should be dealt 
with separately. They have no connection 
with each other, except accidentally and 
different considerations arise with regard 
to them. 
` As to the first transaction, there is no 
doubt that Hunt had the option to purchase 
the Vunivisi property at any time during 
the term of the lease—and at a fixed 
price, viz,, £4,000. . 

Their Lordships accept the evidence that 
in the autumn of 1932, Hunt was anxious to 
exercise the option and that the proposal 
that the appellant should provide finance 
to enable the option to be exercised came 
from Hunt. 

It is clear that it would have been for the 
benefit of the beneficiaries of the Carr 
estate if Hunt’s option had been allowed to 
lapse, as the property had improved con: 
siderably in value during the existence of 
the lease, and if it could have been shown 
that the appellant had instigated Hunt to 
exercise the option and had offered to pro- 


vide the necessary finance, different con- 


sideration might have arisen, as to which 
their Lordships express no opinion. They 
are satisfied, however, that that was not the 
fact, and that the intention to exercise 
the option, as already stated, originated 
with Hunt, and that he solicited the assisi- 
anze of the appellant to enable him to 
carry out his intention. 

The appellant was Hunt's solicitor, who 
had advanced moneys to Hunt on previous 
occasions, and it was only natural that Hunt 
should consult the appellant with a view to 
obtain his financial assistance for the pur- 
pose of exercising the option. 

The option was in fact exercised on 
November 2, 1932, and from that time the 
only question was as to the manner in 
which the necessary finance was to be 
arranged. 

In these circumstances the question arises 
was there any duty onthe part of the ap- 
pellant to the Carr trustees toabstain from 
assisting his client Hunt to complete the 
purchase, to which he had become entitled 
by the exercise of the option on November 


-2,1932? Their Lordships are of opinion 


there was no such duly. ° 

It is true that the appellant wasa member 
of the firm of Ellis and Grahame, who 
acted as solicitors for the Carr trustees, 
but on the view of the facts, which their 
Lordships have taken, Hunt of his own 
initiative had exercised his right of option 
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on November 2, 1932, and as far asthe 
Carr trustees were concerned, there was 
nothing to be done except to see that the 
matter was duly completed and the purchase 
money paid or secured. l 

That being so, their Lordships do not 
take the view adopted by the Chief Justice, 
namely, that the appellant was the real 
purchaser ; in their opinion Hunt was the 
purchaser, and although they cannot regard 
the course which the appellant took with 
appr-val, they are not able to hold that 
there was any breach of duty on the part 
of the appellant towards the Carr trustees 
in agreeing to purchase the property from 
Hunt. Their Lordships take this oppor- 
tunity of saying that in their opinion it 
is most desirable that a solicitor, acting 
for a client in any transaction, should not 
have a personal interest in that transaction 
without making full disclosure of the 
nature and extent of that interest to the 
client. 

Their Lordships have not allowed the 
fact of the settlement made in October 1934, 
to affect their judgment. The settlement 
was made upon a cabled statement of the 
facts and upon a cabled reply from Counsel 
in Sydney. It must obviously have 
been difficult to obtain a satisfactory legal 
opinion in that way upon such a matter as 
the present and the exact terms of the case 
and of the opinion were not before their 
Lordships. 

Their Lordships therefore are of opinion 
that the appellant in respect of the first part 
of this case was not guilty of professional 
misconduct. 

With regard to the second part of the 
case, viz, that which relates to the Vollmer 
estate, it was not disputed at the hearing 
before their Lordships that in using the 
funds of the Vollmer estate in the manner 
already stated, the appellant was in fact 
lending trust money to himelf, and that he 
thereby committed a serious breach of 
trust. 

That in itself is not necessarily sufficient 
to constitute professional misconduct, and 
the question therefore whether the appel- 
lant was guilty of professional misconduct 
in regard to this part of thecase remains to 
be considered. 

It was not suggested that the mortgage, 
which was transferred tothe appellant astrus- . 
tee for the Vollmer estate, was not sufficient 
security for the £2,000 and in.erest at 64 
per cent. per annum. 

But assuming that it was not improper 
for the appellant to lend the trust funds on 
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the security of the mortgage, their Lordships 
are wholly at a lossto find any justification 
for the alteration in the terms of the mort- 
gge which the appellant made in the agree- 
ment with Hunt. 

Why the appellant should have agreed 
that the beneficiaries, for whom he was 
trustee, should be paid only 54 per centum 
interest, when the mortgagor was liable un- 
der the mortgage which was transferred to 
pay 64 per centum, has not been explained 
in any way satisfactory to their Lord- 
ships. f 

This is à serious matter, especially hav- 
ing regard to the opinion of the Chief 
Justice, who would know the conditions 
existing in the colony, that 54 per centum 
wasa low rate of interest. 

The other alteration in the terms of thə 
mortgage by which the mortgagor was 
given the right to pay off at any time 
with ut any prior notice to the mortgagee, 


the whole of the principal sum or any Part. 


thereof not being less than £100 can only 
have been made in order to facilitate 
the transactions which the appellant and 
Hunt had agreed to carry out, namely, the 
sale of the Vunivisi property in blocks 
aid areas to be approved by appellant. 

At the time when the alteration in the mort- 
gage wes made by the appellant and Hunt, 
the appellant was in effect the owner of 
the Vunivisi property and Hunt wae acting’ 
as his agent in negotiating sales of parts 
of the property and no doubt it was antici- 
pated that the appellant would make a 
considerable profit out of such sales and 
that Hunt would be enable to earn in 
respect thereof the commission specified in 
the agreement of November £, 1932. 

These matters, in their Lordships’ opi- 
nion, inevitably lead to one conclusion; 
namely, that the appellant was consider- 
ing the interests of himself in preference 
to and to the detriment of the interests of 
the beneficiaries of the Vollmer estate for 
whom he was trustee. 

The definition of professional misconduct 
adopted by the Chief Justice, to which re- 
ference has already been made, was accept- 
ed by learned Counsel on both sides at the 
hearing before their Lordships. 

Applying the test therein contained the 
question arises whether the appellant in 
the above-mentioned transactions relating 
to the Vollmer estate did something which 
would reasonably be regarded as disgrace- 
ful or dishonourable by his professional 
brethren of good repute and «mpetency. 

To that question theit Lordships are of 
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opinion there can be only one answer namely: 
that -solicitors of good repute and compe" 
tency would undoubtedly condemn ‘the ap- 
pellunt's conduct in this respect as disgrace- ` 
ful and dishonourable. 

Their Lordships therefore are of opinion 
that on this part of the case the conclusion 
of the Chief Justice was correct ; and that 
the appellant was guilty of professional 
misconduct. 


Their Lordships have already referred to 
the fact that one of the beneficiaries of the 
Vollmer estate is a native Fijian and that 
the others are half-castes, and they cannot 
emphasise too strongly the importance of 
the high standard of duty which is requir- 
ed from asolicitor to his client, being 
maintained without any diminulicn when 
a solicitor is dealing with clients who 
happen to be natives or half-castes, who, 
as the Chief Justice pointed out, may be, 
ignorant and semi or wholly illiterate 
pecple. 

Although their Lordships have dissented 
from the conclusion of the Chief Justice on 
the first part of this case, their finding that 
the appellant has been guilty of profession- 
al misconduct as regards the second part 
must result in the appeal being dismissed 
with costs, and their Lordships will humbly 
advise His Majesty accordingly. 

N. Appeal dismissed. 


Solicitors for the 
Kimber & Co. 
Solicitor 


Burchells. 


Appellants.—Messrs. 


for tne Respondent.—Mr. 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 996 
of 


December 10, 1934 
R. ©. MITTER, J. 
SURENDRA NATH MAJUMDAR 
AND OTHERS—PLAINTIFFs-—A PPELLANTS 
VETSUS 
HARIPADA SARDAR AND OTHERS 
— RESPONDENTS 
Bengol Tenancy Act (VIII of 1885), s. 50—Tenant 
basing his status at fixed rent on patta prior to surt 
for rent — Patta found false—Rent suit decreed—- 
Subsequent settlement proceedings—Tenant, if can 
fall back on presumption under s. _50—Presumption 
under s. 50, how rebutted — Practice — Pleadings 
Party relying on admission of opposite party— 
Pleading of opposite porty should be taken as whole— 
Alternative defences — Defendant, if precluded from 
taking, merely because he is not able to support other 
defence by credible evidence—Whether absolves plain- 
tiff from proving his case—Record of Rights-~Pre- 
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sumption of correctness—Entry challenged—Onus to 
prove contrary. A ~ 

Where in a suit for arrears of rent the tenant bases 
his case of having the status of a tenant at fixed rent 
on a patta, but the patta is found to be a false one 
and the rent suit is decreed, still he can; in sub- 
sequent settlement proceedings, fall back on the pre- 
sumption under s. 50, Bengal Tenancy Act, in spite of 
the adverse decision in the patta in the suit and get 
himself recorded as ryot at fixed rent on proving 
that he has been paying the same rent for the last 
20 years. Luchmeepershad v. Ramgolam Singh (2) 
and Sheikh Jainooddeen v. Poorno Chunder Roy (4), 
explained and distinguished. Forbes v. Nund 
Coomar Mundel (3), held overruled by Greesh 
Chandra Basu v. Kalisto KriHaldar (5). 

The presumption raised under s. 50, Bengal 
Tenancy Act, can be rebutted either by showing that 
the tenancy was created after the Permanent Settle- 
ment of 1793 or by showing variation of rent. 

If a party seeksto rely upon the admission 
of the opposite party made in his pleadings he must 
take the whole of such pleading and he cannot be 
allowed to dissect it and use a part, and reject the 
rest. 

A defendant is not precluded from urging an alter- 
native defence simply because he could not support 
his other defence by credible evidence or attempted 
to support it by false evidence, and it cannot be said 
that a person would be precluded from urging any 
defence, or that it would absolve the plaintiff from 
proving his case, simply because in an earlier suit 
of a different nature relating to the same holding the 
defence had been rejected on the ground that it 
was attempted to be supported by false evidence or 
fabricated documents. 

The onus of proving that an entry in a Record 
of Rights is wrong ison him, who challenges its 
correctness. 


SURENDRA NATH MAJUMDARV. 


A. against the decree of the Subordinate 
Judge, Second : dditional Court, 24 Par- 
` gnas, dated December 18, 1931, reversing 
that of the Munsif, First Court, Basirhat, 
dated February 24, 1931. 

Dr. Bijan Kumar Mukerjee and Mr. 
Nani Bhusan Mukerjee, for the Appellants. 

Mr. Hiralal Chakravarty, for the Res- 
pondents. 


dJudgment.—tThis appeal is in a suit 
instituted by the plaintiffs for a declaration 
that the defendants are occupancy ryots 
and not ryots at fixed rent as recorded in 
the khatian prepared and finally published 
under Chap. X of the Bengal Tenancy Act. 
The khatian has recorded the defendants 
asryots ab fixed rent holding under the 
plaintiffs at the rent of Rs. 14-6 per year. 
The plaintifis succeeded before the Munsif 
but the Subordinate Judge has dismissed 
their suit. 

It appears that before the Record of 
Rights was published, the plaintiffs insti- 
tuted a suit (No. 988 of 1915}, against the 
defendants for recovery of arrears of rent 
which they claimed at the rate of Rs. 14-6 
per year. The defendants disputed the 
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rate of rent which they alleged was 
Rs. 14-1 per year. In para. 6 of the writen 
statement filed in that suit they stated that 
they were holding the jands on the terme 
of an unregistered kayemi mukarari paita 
executed by the predecessors of the plaint- 
iffs in favour of their predecessors on 
Baisakh 2, 1238, B. S. which had fixed the 
rent at Rs.14-lin perpetuity. To decide 
the question as tothe rate of rent payable, 
the question of the genuineness of the 
said patta had to be gone into. The 
Court found that it could not place any re- 
liance upon the unregistered patta. The 
plaintiffs accordingly got a decree at the 
rate Rs. 14-6 yer year and the question as 
to the status of the tenant was left open as 
it was nct necessary in that suit to decide 
it. Thereafler settlement Proceedings 
were started. It appearsthatin the draft 
record the defendants had been shown as 
occupancy ryvts holding at a rental of 
Rs. 14-6 per yer. The defendants filed 
an objection before the Assistant Settle- 
ment Officer und urged that as they had 
been paying the same rent (namely 
Rs. 14-6) for the last twenty years, the pre- 
sumption under s. 50 of the Bengal 
Tenancy Act was applicable and ihey 
ought to be recorded us ryots at fixed rent, 
This objection was given effect to and 
the Record of Righis which was finally 
published on November 23, 1923, showed 
the defendants as ryvis at fixed rent. 

Before me Dr. Mukherjee has urged two 
points namely, (1) the admission in para. 6 
of the written stalement filed by the de- 
fendanis in Suit No. 988 of 1915, rebuis the 
presumption under s. 50 and as it is ad- 
mitted that the entry inthe Record of 
Rights was made only on the basis of the 
said presumption, there is no foundation 
for the said entry, and 

(2) That when a tenant bases his cage of 
having the status of a tenant at fixed rent 
on a patta, there is no scope for the ap- 
plication of s. 50ofthe Bengal Tenancy 
Act, when that patta is found to be a 
false one. He says that after having 
obtained an adverse decision on the patta 
the tenant cannot be allowed to fall back 
upon the presumption under s. 50 of the 
Bengal Tenancy Act. 

The Record of Rights being in favour 
o:i the defendants, the onus is on the 
plaintiffs to prove that it is wrong. As 
the entry in the Record of Rights was ad- 
mittedly based on the fact of twenty years 
payment of rent atthe same rate I would 
assume thatthe presumption of correctness 
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attaching to the entry in the khatian can 
be rebutted by showing that there can 
be no scope for the application of the 
presumption under s. 50 to the facts of the 
case. The presumption raised under 
s. 50 can be rebutted either by showing 
that the tenancy was created after the 
Permanent Settlement cf 1793 or by show- 
ing variation of rent. 
eye: Mukherjee argues that when the tenant 
admitted in his written statement in Suit 
No. 988 of 1915 the creation of the 
tenancy in 1238 (1831) by the patta of 
Baisakh 2, the presumption under s. 50 is 
rebutted. I am afraid I cannot give 
effect to this contention. In the first 
place the statement has not been made in 
this suit but in the suit of 1915. The 
plaintiffs there challenged the said state- 
ment as false and on the basis of its 
falsity they succeeded fully in that suit. 
Secondly, in para.6 of the said written 
admission there is no stalement that the 
tenancy had been created by the patia of 
Baisakh 2, 1238. It merely state that at 
the date of the rent suit the said patta was 
holding the field. . Thirdly, if the plaintiffs 
seek to rely upon the admission of the 
defendants, they must take the whole of para. 
6 of the said written statement. They can- 
not be allowed to dissect it and use a part, 
namely, that the tenancy was created by a 
patta of Baisakh 2, 1838, and reject the 
rest, thatthe tenancy so created was at 
a fixed rent. For these reasons Iam un- 
able to give effect tothe first contention 
of Dr. Mukherjee. _ h 
In support of his second contention 
Dr. Mukherjee cites before me some cases 
decided under Act X of 1859, s. 4 whereof is 
in pari materia with s. 50 of the Bengal 
Tenancy Act. The cases cited are Petumber. 
Shaha v. Jebun Singh (1), Lachmeepersad 
v. Ramgolam Singh (2), Forbes v. Nund 
Coomar Mundal (3) and Sheikh Jainoo- 
deen v. Poorno Chunder Roy (4). The last 
mentioned case has no bearing on the 
point. It merely states the well established 
proposition that a party who had made an 
admission has to explain it, otherwise ib 
would be taken almost as conclusive 
against him. In that case in a suit for 
enhancement of rent the tenant relied 
upon the presumption of s.4 of Act X of 
1859. A plaintof another suit filed by 
him was putin or rather sent for by the 


‘Act X) 30. 


D3 W R (Act X) 6. 

D2WR 

3) 2 W R (Act X) 35, 
SWE 


29. || 


SURENDRA NATH MAJUMDAR V. , HARIPADA SARDAR (CAL) 


163 10 


High Court, wherein it was stated simpli- 
citer that his tenancy commenced by a 
patta of the year 1239. The tenant con- 
tended before the High Court that the said 
patia was only a confirmatory one, the 
tenancy havingin fact originated before 
1793 but the High Court held that it was 
for him to prove that it was so. In the 
first two cases cited by Dr. Mukherjee it 
appears that the only defence taken in the 
written statement was that the tenancies 
originated with certain mukurari pattas 
granted after 1793. The tenants failed to 
prove the pattas. These two vases can be 
explained on the principle that the only 
defence being a defence which rested the 
creation of tenancy after 1793 the 
tenant would not be allowed torely at a 
late stage on the ground which would be 
inconsistent with the defence pleaded, for 
if a tenant had then been allowed to fall 
back upon s. 4, Act X, he would have been 
allowed virtually to make a case that his 
tenancy had existed from before 1793, 
whereas his defence was that it was creat- 
ed after 1793. The case of Forbes v. Nund 
Coomar Mundal (3), however, requires some 
consideration. There the tenant had in a 
suit for enhancement pleaded what was 
really alternative defences. He stated that 
by reason of his paying rent ata uniform 
rent (rate?) for more than twenty years 
he was entitled to the presumption that 
rent was being paid at the same rate 
from before the Permanent Settlement and 
stated further that the said fact was con- 
firmed by a patta of a date anterior to 
the Permanent Settlement. The said patta 
was found to be a fabricated one. Kemp 
and Glover, JJ. held that under the cir- 
cumstances the tenant “was not entitled to 
the benefit of the presumption under 
s. 4,nor can be permitted to benefit by his 
own fraud”. The said decision, however, 
must. be taken to be overruled by the Fall 
Bench in the case of Greesh Chandra Basu 
v. Kalli Kristo Haldar (5). It would be 
indefensible on principle to hold that a 
defendant would be precluded from 
urging an alternative defence simply be- 
cause he could not support his other 
defence by credible evidence or attempted 
to support it by false evidence. It would 
be still more indefensible on principle to 
hold that a person would be precluded 
from urging any defence,or that it would 
absolve the plaintiff from proving his case, 
simply because in an earlier suit of a 
different nature relating to the same 
(5) 6 WR (Act X) 57; B L R Sup. Vol. 538 (F B), 
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holding the defence had been rejected on 
the ground thatit was attempted to be 
supported by false evidence or fabricated 
documents. I accordingly hold that there 
is no substance in any of the contentions 
urged on behalf of the appellants and the 
appeal must be dismissed. 

The eppeal is accordingly dismissed with 
costs. 


D. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Case No. 248 of 1935 
August 8, 1935 
MIDDLETON, J. C. 
MIRAM SHAH—Accussp—PETITIONER 
versus 


EM PEROR—Oppcsite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 514, 
Sch. V—Magistrate convicting accused for offence in- 
volving forfeiture of security—Whether can take 
subsequent action involving forfeiture—Form of bond 
to keep peace—Liability of surety, whether indepen- 
dent to that of accused—Confiscation of security 
both of accused and surety, if valid- Consideration, 
in taking security for peace—Reduction of security 
at time of forfeiture, 

There is nothing in s. 514, Criminal Procedure 
Code, to debar a Magistrate, who has convicted a 
person of an offence which involves the forfeiture 
of the bond, from subsequently taking action against 
that person by forfeiting the bond in question. Ali 
Mardan v, Bakar Khan (1), distinguished. 

Tne correct form of the bond to keep the peace is 
given in Sch. V, Criminal Procedure Code, and the 
correct form of the bond by sureties is also given 
in the same schedule. These show that the surety 
does not take responsibility for the payment of the 
amount forfeited by the principal in the event of 
the principal failing to pay it, but enters into a 
direct bond taking vesponcinility that the principal 
shall not commit a breach of the peace. Emperor v. 
Abdul Aziz (3) and Nanak Chand v. Anant Ram 
(4), dissented from. Queen-Empress v. Rahim (8), 
Emperor v. Rajaram (7), Jeo Mal v. Emperor (8) and 
Annappa v Emperor (9), relied on. 

It is advisable that all considerations should be 
weighed at the time when a security and surety 
bond is demanded and that the sum fixed therein 
should be equitable; the reduction of that sum at 
the time of forfeiture is prima facie inadvisable 
and goes far to undermine the whole purpose for 
which such bonds are taken, 

Cr. C. from an order of the District 
Magistrate, Bannu, dated July 2, 1935. 

Mr. Kazi Abdul Wahab, for the Peti- 
tioner. . 

Mr. S. Raja Singh, for the Crown. 

Judgment.—The petitioner was a surety 
in Rs. 500 for Shahzada who was ordered 
to give security under s. 107, Criminal 
Procedure Code. Within the period for 
which the security and surety had been 
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taken, Shahzada was convicted of an 
offence under s. 324-34, Indian Penal Code. 
Thereafter in separate proceedings the bonds 
of the convicted person and of his surety 
were confiscated. The surety, Miram Shah 
appealed against this order to the District 
Magistrate, who, upon the ground that 
leniency should be exercised in view of 
the present financial stringency, reduced 
the amount to be confiscated from Miram 
Shah to Rs. 250. Miram Shah comes up 
in revision. Two points and two points 
only are urged on his behalf: (1) that 
the order of confiscation was illegal, as 
it was not passed in the same judgment 
in which the man who had been bound 
down, was convicted; (2) that confiscation 
cannot legally be enforced against both 
the convict and his surety. In support of 
the first proposition, learned Counsel has 
cited Ali Mardan v. Bakar Khan (1). 
This was a case decided by a Full 
Bench of the Punjab Chief Court. It arose 
out of a case in which a Magistrate had 
convicted various persons of rioting, had 
noted that some of those persons were 
already on security under s. 107, Crimi- 
nal Procedure Code, and had given those 


. persons more severe sentences than the 


Others. Thereafter in appeal the sentences 
appear to have been reduced to the same 
level as those of the other convicts. Sub- 
sequently, proceedings were taken against 
the men concerned under s. 514, Criminal 
Procedure Code. The Court specifically 
stated that there is nothing in s. 514, 
Criminal Procedure Code, to debar a Magis- 
trate, who has convicted a person of an 
offence which involves the forfeiture of 
the bond, from subsequently taking ac- 
tion against that person by forfeiting the 
bond in question, but took the view that 
the spirit of .he section was against such 
procedure, and referred to a previous case 
of the same Court reporied as Bali Ram 
v. Ishar Chand (2). 

In that case Clark, ©. J., was of opinion 
that, as in that case it was clear that 
the Magistrate convicting the accused per- 
son already knew that he was under 
security and did not pass any order of 
confiscation, it was possible that he had 
considered the fact when imposing sen- 
tence. Both those cases are differentiated 
from the present case in the fact that 
in one case it was definitely shown and 
in the other case if was assumed tha, 

(1) 13 P R 1913; 17 Ind. Oas. 680; 7 P W R 1913; 27 


P L R 1913. 
(2) 26 P R 1904; 65PəL R 1904, 
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the convicting Magistrate had passed sen- 
tences more severe than he otherwise wonld 
have done because of the security. In 
the present ciise although the convicting 
Court and the confiscating Court were the 
same, there is nothing to show that at the 
time of conviction the Magistrate retained 
any knowledge of the fact that the ac- 
cused was upon security. Those cases are 
further differentiated from the present one 
in that they concerned the convicted person 
and not his surety. With all respect I 
must note that I am not convinced of 
the soundness of the principle which was 
observed by the Hon'ble Judges of the 
Punjab Chief Court, which, according to 
their own view, was not one laid down 
by s. 514, Criminal Procedure Code. How- 
ever, as the present case is differentiated 
in nature, I need not consider the rul- 
ing further. 

. In support of the second proposition, 
learned Counsel refers to Emperor v. 
Abdul Aziz (3), Nanak Chand v. Anant 
Ram (4) and Fatta v. Emperor, 28 Ind. 
Cas. 335 (5). The last case was determined 
purely on merits without reference to any 
legal principle and is entirely irrelevant. 
Emperor v. Abdul Aziz (3) followed 
Nanak Chand v. Anant Ram (4), without 
any discussion of the principle involved. 
Nanak Chand v. Anant Ram (4) again fol- 
lowed a previous ruling of the same Court 
to the effect that a bond contemplated 
by ss. 112 and 118, Criminal Procedure 
Code, where there are sureties, is one 
bond for. one amount. This view has also 
been adopted by the Calcutta High Court, 
but has been expressly repudiated in 
Allahabad, Sind and Madras: vide Queen- 
Empress v., Rahim (6), Emperor v. Raja- 
ram (7) Jeo Mal v. Emperor (8) and. 
Annappa v. Emperor \9) The corect 
form of the bond to keep the peace is 
given in Sch. V, Criminal Procedure Code, 
and the correct form of the bond by 
sureties is also given in the same schedule. 
These show that the surety does not take 
responsibility for the payment of the amount 
forfeited by the principal in the event 
of the principal failing to pay it, but 


(3) AIR 1994 Lah, 262; 81 Ind, Cas. 955; 25 Gr, L 
J 1131; 4 Lah, 462, 

(4) 26 P R 1894. 

(5) 28 Ind. Cas. 335; A I R 1915 Leh. 446; 16 Or. L 
J 287; 6 P R 1915 Cr. 

(6) 20 A 206; A W N 1898, 121. 

@) 26 A 202; A W N 1903, 237, 

8) 20S L R 95; 92 Ind. Gas. 742; A IR 1926 Sind 
180; 27 Cr. L J 326, 

(8) 10 Or, L J 294; 3 Ind. Cas. 470, 
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enters into a direct bond taking responsi- 
bility that the principal shall not com- 
mit a breach of the peace. In the pre- 
sent case the surety bond given by Miram 
Shah was in this form. He bound himself 
to ensure that Shahzada would not com- 
mit a breach of the peace and bound 
himself to par Rs. 500 if he failed to do 
so. Accordingly I reject the second argu- 
ment raised by Counsel. No other points 
are raised in revision, and I hereby dis- 
miss the petition. In doing so I note that 
it is advisable that all considerations 
should be weighed at the time when a 
security and surety bond is demanded and 
that the sum fixed therein should be equit- 
able; the reduction of that sum at the 
time of forfeiture is prima facie inadvis- 
able and goes far to undermine the whole 
purpose for which such bonds are teken. 
D. Petition dismissed. 
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RANGOON HIGH COURT. 
Letters Patent Appeal No. 4 of 1935 
January 30, 1936 
Pacs, C. J. AND Ba U, J. 

K. S. P. SUBBIAH NAIDU— APPELLANT 

versus 
RAM SABAD—-RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 58, 81, 
60—Applicabtlity of s, 81 to hypothecation of mov- 
ables—Principle cannot be enforced so as to prejudice . 
prior mortgagee—Marshalling of securities—Appli- 
cability in India—Two funds standing on same 
footing—Person taking puisne mortgage with know- 
ledge of prior mortgage—Right to redeem property 
subject to prior mortgage—Whole mortgage debt 
should be paid—Held, on facts, that subsequent mort- 
gagee was not entitled to invoke doctrine of mar- 
shalling and insist that prior mortgagee should 
first liquidate his debt on hypothecated movable pro- 

erty. 

j Section 81, Transfer of Property Act, applies to 
mortgages of immovable property and not to the 
hypothecation of movables. Even if the principle of 
marshalling as set out in s. 81 is applicable to 
movables, it cannot be enforced “so asto prejudice 
the rights of the prior mortgagee.” [p. 445, col. Z; p. 
446, col. 2.) 

Even if the doctrine of marshalling securities can 
be applied in India to movable property, it could 
only be applied to “two funds standing upon an 
equal footing’. The rights and obligations of a 
mortgagee of immovable property are not the same 
as those of a person to whom movables have been 
hypothecated and “the two securities do not stand 
on the same level and the doctrine of marshalling 
cannot be availed of in such a case. Webb v. 
Smith (1) and Moosa Abdul Habib v. Maung Tun 
Kyaing (2), relied on. [p. 445, col. 2.] 

Where a person elects to teke a puisne mortgage 
of immovable property with the knowledge of the 
existence of a prior mortgage, his rightto redeem 
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the property subject to the prior mortgage is accord- 
ing to s, 60, Transfer of Property Act, a right to 
redeem upon payment not of a part hut of the 
whole of the mortgage debt. [p. 447, col 2.] 

[Case-law discussed.] 

Certain immovable property was mortgaged to a 
certain person and under the same document some 
cattle were hypothecated to him. The immovable 
property. was again mortgaged to another person. 
The prior mortgagee obtained a decree against the 
immovable property. The cattle had been sold off 
by the mortgagor : 
` Held, that under the circumstances the suhbseqent 
mortgagee was not entitled to invoke the doctrine 
of marshalling and insist that the prior mortgagee 
should first liquidate the debt due to him out of 
the cattle hypothecated to him, as the prior mort- 
gagee in order to establish his rights under the 
hypothecation, would have to enter into litigation with 
the transferee from the mortgagor. -On the other 
hand there was no obstacle in his way when seek- 
ing to liquidate the mortgage debt by executing 
the mortgage decree against the immovable pro- 
perty that was the subject of the mortgage. It 
would prejudice the prior mortgages and entail 
considerable hardship upon him if he were com- 
pelled in the first instance to liquidate the debt 
due to him. [p. 446, col. 1.] 

[Case-law referred to,] 

Ram Sabad v. Subbiah Naidu, 156 I. C. 318, re- 
versed. 

L. P. A. against a decree of High Court, 
reported in 156 Ind. Cas. 318. 

Mr. Basu, for the Appellant. 

Mr. J. B. Sanyal, for the Respondent. 

Page, ©. J.—This appeal is allowed. In 
1927 the S.A. S.P. firm took a mortgage 
of certain immovable property from Ram 
Khati and Ma San Hie.” Under the docu- 
ment of mortgage there was also effected 
a hypothecation to the mortgagees of 
fifty head of cattle and sny progeny 
that they might produce. In 1928 the mortg- 
gors executed a second mortgage of the im- 
movable property tothe respondent. In 
“1930 the S. A. P. firm assigned their interest 
in the mortgage of 1927 to the appellant. 
In 1932 the appellant brought a Suit No. 
97 of 1932, in the Township Court of 
Thayetmyo upon the mortgage toS. A. S. 
P. that had been assigned to him. In 
that suit he alleged that as some of the 
cattle thet have been hypothecated to him 
had died and the remainder had been 
sold by the mortgagors, he did not in- 
tend to proceed further in respect of 
the bypothecation of the ‘cattle to him. 
An ex parie mortgage decree was obtained 
against the mortgagors. At thg time when 
that suit was filed the appellant was not 

aware of the puisne mortgage of the 
immovable property that had been effected 
in 1928, and the respondent as puisne 
mortgagee was not impleaded as a party 
defendant in the suit. In Suit No. 80 
of 1933, out of which the present appeal 
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in the Township Court of Thayetmyo for a 
money decree for Rs. 863-13-9 and interest 
on the original mortgage of 1927, or in the 
alternative for 

“a declaration that the plaintiff's mortgage is prior 
to that of the defendant's mortgage, and that the 
defendant's mortgage is subject to the plaintiff's 
mortgage, and that the defendant isnot entitled to 
execute his mortgage decree in C. R. No, 1 of 1933 
of the Sub-Divisional District Judge, Thayetmyo, 
to sale by the 
plaintif.” 

The respondent raised two defences, the 
first being that under s. 81, Transfer of Pro- 
perty Act, he is entitled to have the mortgage 
of the immovable property and the hypothe- 
cation of cattle marshalled for his benefit, 
and he claims the right to redeem the pro- 
perly on payment of only that amount of the 
original morigage debt that remains over 
after deducting therefrom the value of the 
cattle hypothecated. Now s. 81 runs as 
follows: 

“If the owner of two or more properties mortgages 
them to one person, and then mortgages one or 
more of the properties to another person, the sub- 
sequent mortgagee is, in the absence of a contract 
to the contrary, entitled to have the prior mortgage- 
debt satisfied out of the property or properties not 
mortgaged to him, sofar as the same will extend, 
but not so as bo prejudice the rights of the 
prior mortgagee or of any other person whe has for 
consideration acquired an interest in any of the 
properties, 

The first answer tothe respondent's con- 
tention is that _s. 81 applies to mortgages 
of immovable property and not to 
the hypothecation of movable. This is 
manifest from s. 58, Transfer of Property 
Act, in which it is enacted that “a mort- 
gage is the transfer of an interest in specific 
immovable property.” It follows, therefore, 
that in the present case s. 8l has no 
application. It was further contended that, 
although s. 81 might not apply to the 
securities under consideration, the principle 
of the section ought to be invoked on the 
ground thatit is in accordance with justice, 
equity and good conscience. It is unneces- 
sary for the purpose of disposing of this 
appeal to decide that question, because 
even if lhe doctrine of marshalling securities 
can be applied in India to movable property, 
it could only be applied to “two funds stand- 
ing upon an equal footing,’ Webb v. 
Smith (1); and it is clear in this case that 
these two securities do not stand on the 
same footing. The rights and obligations 
of a mortgagee of immovable property are 
not the same asthose of a person to whom 
movables have been hypothecated; Moosa 


(1) (#886) 30 Ch, D 192; 53 L T 737, 
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Abdul Habib v. Maung Tun Kyaing (2). 
Further even if the principle of marshalling 
as set out in s. 81 is applicable to movables, 
it cannot be enforced “so as to prejudice 
the rights of the prior mortgagee.” 

Now Ram Khati and Ma San Hte, who 
had hypothecated the cattle to the S. A. 
S. P.. firm subsequently purported to sell 
all the cattle that had survived, 41 head, to 
one On Pe, and before the appellant as 
between himself and On Pe could exercise 
the rights given to him under the hypothe- 
cation by Ram Khatiand Ma San Hte he 
would have to prove at any rate that 
On Pe when he purchased and took delivery 
of the cattle had notice of the prior hy- 
pothecation of the cattle to the appeliant: 
Moosa Abdul Habib v. Maung Tun Kyaing 
(2). Whether the appellant is in a position 
to doso is a matter with which we are 
not concerned in the present case, but in 
all probability, in order to establish his 
rights under the hypothecation, he would 
have to enter into litigation with On Pe. 
On the other hand, there was no obstacle 
in his way when seeking to liquidate the 
mortgage debt by executing the mortgage 
decree against the immovable property 
that was the subject of the mortgage. 
It is plain, therefore, that it would pre- 
judice the mortgagee and entail consider- 
able hardship upon him if he were compelled 
in the first instance to liquidate the debt 
due to him from Ram Khati and Ma San 
Hte out of the cattle that were subject 
+o that hypothecation. Upon that ground 
also, and assuming without deciding that 
the doctrine of marshalling securities 
applies in India to movable property, the 
doctrine could not be invoked in the circum- 
stances of the present case. É 

The learned Advocate for the respondent 
then developed a second line of defence. 
He contended that the respondent was 
bound to pay on redemption only so much 
of the debt due under the mortgage of 
1927 as remained over after the value of 
the cattle had been deducted therefrom, 
wpon the ground that the appellant has 
waived his rights under the hypothecation 
and that in such circumstances he was 
bound to pay only a due proportion of the 
mortgage debt by way of redemption. 
In support of his contention he relied upon 
the doctrine laid down in Imam Ali v. Baty 
Nath Ram Sahu (3), at p. 620*. That was a 


© (2) 9 R 182; 131 Ind. Cas. 723; A 1 R 1931 Rang. 201; 


Ind, Rul, (1931) Rang. 147. 
(8) 33 d as, 100 W N 451;30 L J 576. 
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„casein whichthe mortgagee had lost his 


right tv proceed against a part of the prop- 
erty subject to the mortgage. Mookerjee, J. 
observed : 

“In the case before us, all the properties com- 
prised in the mortgage are liable for the satisfac- 
tion of the debt and after different persons have 
become interested in different fragments of the 
equity of redemption, the properties continue to be 
so liable, and all that the owner of any portion of 
the equity of redemption is legitimately entitled to 
ask is that not more than a rateable part of the 
mortgage-debt should be thrown upon the property 
in his hands. This is manifestly just, and the 
mortgagees cannot claim to throw the entire burden 
upon a portion of the mortgaged premises because 
by reason of their own laches they have lost their 
remedy as against the remainder. This principle 
has been recognized by this Court in the cases of Hari 
Kissen v. Villat Hussein (4) and Surjiram v. 
Barhamdeo (5): See also Surjiram Marwari v. 
Barhamdeo Prasad (6), Mir Eusuff Ali Haji v. 
Panchanan Chetterji (7), Jugal Kishore Sahu v. 
Kedar Nath (8), Budhmal-Keval Chand v. Bama 
(9) and Mayashanker Mulshanker v. Burjorji 
Merwanji (10).” 

On the other hand the Allahabad High 
Court laid down the law in a different sense 
in Lachmi Narain v. Muhammad Yusuf 
(11), Sheo Pershad v. Behari Lal (12), Sheo 
Tahal Ojha v. Sheodan Rai (13) and Ali 
Jan Khan v. Majid-ud-din (11). In Sheo 
Pershad v. Behari Lal (12), Stanley, ©. J., 
and Burkitt, J., observed : 

“It seems to us tbat great hardship might be 
entailed ona mortgagee 1f he could not relinquish 
his claim to part of the property purporting to 
be comprised in his mortgage, except on the penal- 
ty of losing his right under s. 90, if he found that 
it was to his advantage todo so. For’example, it 
might be that a portion of the property was heavily 
incumbered ; it might also be that the mortgagor's 
title to a portion of the property was in dispute ; 
in either of these cases the result of endeavouring 
to sell the portion so incumbered, or the portion 
the title to which was in dispute, might entail 
heavy expenses and protracted litigation, There- 
fore, there seems no reasonable objection under 
such circumstances to the abandonment by a mort- 
gagee of his claim in respect of a part of his secu- 
rity and to his seeking relief by sale of the remain- 
ing portion.” 

Again, in Sheo Tahal Ojha vV. Sheodan 
Rai (13), Banerji, J. laid down that : 

“Where several properties are mortgaged to the 


(4) 30 0.755; 7 C W N 723. 
i 2 CLJ 202. 


J 337. 
3 15 O W N 800; 6 Ind. Cas. 842; 11 O L J 639. 
34 A 606; 16 Ind. Cas. 401; 10 ALJ 241. 

(9) 44 B 223; 55 Ind. Cas, 327; A L R 1920 Bom, 306; 
22 Bom. L R 68 

(10) 27 Bom. L R 1449; 91 Ind. Was, 978; A I R 1926 
Bom. 31. 

(QD 17 A 63; A W N 1895, 6. 
3) 25 A 79; A W N 1902, 203. 
( (13 a A 174; 2A LJ 630; A W N 1905, 244 
F. B.). 

(14) 45 A 524; 81 Ind. Cas. 275; A IR 1923 AlL 499; 
2l A LJ 450. 
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same mortgagee for the same debt, each of these 
properties is liable as between the mortgagor and 
mortgagee for the whole of the debt; and the 
mortgagee has the right to recover the debt from 
any part of the property. There is no obligation 
on him to proceed against the whole of the proper- 
ty. It may be that as regards a part of it a third 
party has a paramount title. It may also be that 
apart is so heavily encumbered as to be of almost 
no value. In such cases it is competent to the 
mortgagee to exempt such part from liability for 
the mortgage-debt, ond I see no reason why he 
should be compelled to proceed against it, It has 
been.held by this Court that it is competent to a 
mortgagee to abandon a part of his security and sue 
for the sale of the remainder: Sheo Pershad v. 
Behari Lal (12) and Jai Gobind v. Jasram (15). 
Such abandonment, except where the mortgagee 
himself has bought a part of the mortgaged proper- 
ty, cannot work any injustice. It leaves the right 
of the owner of the several properties comprised in 
the mortgage to claim and obtain contribution inter 
se wholly unimpaired.” 

This view has found favour also with the 
Madras High Court ; and in Perumal Pillai 
v. Raman Chettiar (16), Wallis, C, J., refer- 
ling tos. 68, Transfer of lroperty Act, ob- 
served : 

“This section ignores the equitable doctrine of con- 
solidation which requires the mortgagor to pay 
something more than the mortgage money as a 
condition of redemption, but it adopts and gives 


statutory force to the rule that a part of the mort- 


gaged property is not to be redeemed except on 
‘payment of the mortgage money. One exception 
only is made for the case of the mortgagee having 
himself acquired part of: the mortgaged property. 
To insist on the mortgagor paying the mortgagee 
the whole mortgage money in such a case without 
a proportionate abatement would give the mort- 
gagor an immediate right of suit against the mort- 
gagee or his assignees to recover back by way of 
contribution what he had paid in excess of his 
proportionate share, and this the Legislature has 
avoided by the exception. It has not made any 
such statutory exception in favour of the mortgagor. 
In the case mentioned in the urderof reference of 
a mortgagee voluntarily releasing from the suit a 
poition of the mortgaged property, and we are not 
at liberty to derogate from the terms of the section 
by introducing one. Nor can we entertain the argu- 
ment that such.a case can be considered to come 
within the exception because the action of the mort- 
gagee in releasing part of the mortgaged property 
is an acquisition by himself within the meaning of 
the section.” 

This conflict of opinion between the 
Courts in India is now set at rest by s. 60, 
Transfer of Property Act, as amended in 


ae ‘that section inter aiia provides 
that : 
_ “Nothing in this section shall entitle a person 
interested in a share only of the mortgaged pro- 
perty to redeem his own share only,®on payment 
of a proportionate part of the amount remaining 
due on the mortgage, except only where a mort- 
gagee ur if there are more mortgagees than one, all 
such mortgagees has or have scquired, in whole 
or in part, the share of a mortgagor.” 

Ce A W N 1898, 120. 

16) 40 M 968; 42 Ind, Cas. 352; A I R 1918 Mad. 
1030; 33 M LJ 211; 6 L W 450. 
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The word ‘only’ was added, by the Amend- 
ing Act (XX of 1929) thus giving 
effect to the Allahabad and the later 
Madras decisions in preference to the view 
taken in Calcutta and Bombay. It is to be 
observed that in the Calcutta and Bombay 
decisions the attention of the Court does 
not appear to have been drawn to ss. 43 
and 44, Contract Act, under which the 
mortgagors would be jointly and severally 
liable for the mortgage debt, ss. 43 and 
44 being applied to the Transfer of Pro- 
perty Act by s. 4 thereof. 

Now, applying the lew thus laid down 
to the present case it appears to me to be 
plain that the right of the respondent to 
redeem the properly subject to the mort- 
gage of 1927 is a right to redeem upon 
payment not of a part but of the whole 
of the mortgage debt. The respondent 
elected to take a puisne morigage of the 
immovable property from the mortgagors 
with knowledge of the existence of the 
appellant’s mortgage. He need not have 
done so, and he has no cause for com- 
plaint, for he must be taken to have 
known that he was only entitled to such 
rights as the puisne mortgage under the 
law would give him. I do not propose to 
express any opinion on the question whe- 
ther the respondent, if he exercises his 
right of redemption, will be able to ob- 
tain contribution under s. 82 from those 
persons who executed the hypothecation 
agreement or are transferees from them: 
Behari Lal Sen v. Indra Narayan (17). 
That is a question that does not arise in 
the present case. Nor shall we express 
any opinion as to what would be the rights 
of the respondent by way of subrogation 
or otherwise if the respondent elected to 
redeem the mortgage of 1927 asa whole. 
For these reasons the appeal is allowed, 
the decrees passed in all the QOourts are 
set aside, and a decree will be passed 
granting the appellant the declaration for 
which he prayed in the alternative in the 
trial Court. The appellant is entitled to 
his costs in all the Courts. 

Ba U, J.—I agree. 

D. Appeal allowed. 


(17) 45 O L J 571; 104 Ind. Cas, 206; A I R1927 Cal, 
665; 31 C W N 985. 
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PESHAWAR JUDICIAL COMMIS- 
“SIONER'S COURT 
Civil Revision No. 416 of 1935 
November 23, 1935 
ALMOND, J. O. 

SECRETARY or STAT—PETITIONER 

o VETSUS 

ATAULLAH KHAN- Opposrrs Parry. | 

Contract—Plaintiff depositing money in Bank in 

name of Military Officer in view of contract - Con- 
tract jinished—Plaintiff applying for return of 
deposit—Payment from Bank directed—Bank going 
in liguidation—Full amount not paid Held, 
balance should be recovered from military authori- 
ties—Revision—Small cause suit—Question of law 
Cause Courts 
Act (IX. of 1887), s. 25, 
- The plaintiff sued the Secretary of State for the 


amount which he had deposited with a Bank, in 
connection with a contract. The deposit was made 
in the name of the Deputy Controller 


of Military Accounts on behalf of the plaintiff and 
was on one occasion renewed by the said officer. 
The plaintiff completed his contract. He tendered 
a nodemand certificate and asked for payment of 
his security deposit. The military authorities re- 
fused to pay him the cash amount, but authorized 
him to receive the deposit which had been made in 
the Bank. The Bank had prior to this gone into 


- liquidation and did not pay up their debts in full: 


Held, that on the Bank's failure to pay, the 
plaintiff was entitled to get the balance from the 
military authorities, the plaintiff having received 
the rest from the Bank. Mangal Singh v. Babu 


“Singh (1), followed. 


“Where the decision of the suit involves the deci- 
sion of legal inferences to be drawn fromthe esta- 
plished facts, and the question is an important 
question of law, 8 revision application does lie even 
if the suit is one of a small cause nature. 


C. Revn. against the judgment and de- 
cree of the District Judge, D. I. Khan, 
dated July 27, 1935. 

Mr. S. Beant Singh, for the Petitioner. 

Mr. Abdul Qaiywm, for the 
Party. bo os 


Order.—The plaintiff, Attaullah Khan, 
sued the Secretary of State for: Rs. 1,000 
which he had deposited with the Lyall- 
pore Bank, Ltd, in connection with a 
contract. The deposit was made in the 
name of the Deputy Controller of Military 
Accounts on behalf of Attaullah Khan and 
wes on one occasion renewed by the said 
officer. The plaintiff completed his con- 
tract. He tendered a no demand certifi- 
cate and asked for paymeutof his security 
deposit. The military authorities refused 
to:pay him the cash amount, but authorized 
him to receive the deposit which had been 
made in the Lyallpore Bank. The Lyall- 
into 
liquidation and did not pay up their debts 
in full. Both the Courts below relying on 
a ruling of the Lahore High Court, report- 


ScORETARY OF STATE V. ATAULLAH KHAN *(PESH.) 


Opposite. 


163 LC 
ed as Mangal Singh v. Babu Singh #0) 
decreed the plaintii’s claim to. the, exte? 
of Rs. 140-14-0 the additional sum ‘hein® 
refused because the plaintiff had already 
received that. sum fromthe -Lyallpore 
Bank The Secretary of State has filed an 
application for revision of the decrees’ of 
the Courts below: a t 

Tt is contended that the judgment of the 
Lahore High Court isnot good in law and, 
furthermore, that it is disiinguishable from 
the facts of the present case. The only 
point in which that judgment is dislinguish- 
able is that in that case the liquidators of 
the Alliance Bank of Simla had paid back 
50 per cent.of the security deposit to the 
military authorities. That fact in itself 
does not distinguish the two cases, for in 
the present case the liquidators of the 
Lyallpore Bank received authority from 
the Military Authorities to pay back the 
fixed deposit to the plaintiff.. The two cases 
are, therefore, exactly on all fours und the 
reason which was adopted by the learned 
Judges of the Lahore High Court appears 
to me to be sound. 

Learned Counsel for the plaintiff-res- 
pondent before me also urged the prelimi- 
nary objection: that no application for 


‘revision could lie in this case, firstly be- 


cause-it wasa small cause of the value of 
under Rs. 1,000 and secondly because there 
is no question involved except pure ques- 
tions of fact. It appears to me that the suit 
was a small cause of the value of Rs. 1,000. 
The criterion is not the value on revision, 
but the value of the original suit and it 
appears to me also that an important ques- 
tion of law is involved, for the decision of the 
suit invoives the decision o! legal inferences 
tobe drawn from the established facts, 
and the question is an important question - 
of law, for T understand that mony similar 
cases may arise in tke future. I find, 
therefore, that a revision application does 
lie and that on the merits the decision of 
the lower Couris is correct. T dismiss this 
application with costs. 

D. Application dismissed. 

(1) AI R1932 Lah. 134; 134 Ind. Cas, 114; 33 P 
L R 74; Ind. Rul. (1931) Lah. 881. 
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. CALCUTTA HIGH COURT 
"Civil Rule No. 1668 of 1934 
January 22, 1935 
- R.C. Mirrae, J. 
Sm. SARALA SUNDARI DASSI 
AND ANOTHER—DEFENDANTS—PETITIONERS 
versus 
SURENDRA NARAYAN ROY AND ANOTABE 
— OPPOSITE PARTIES K 
Practice—Witness—Examination on commission— 
Commission, when to be issued — Order issuing 
commission, not containing any finding regarding 


necessity—Setting aside of — Civit Procedure Code 
(Act V of 1908), s. 115. 

When an application for the examination oncom- 
mission ofa material witness residing within the 
jurisdiction of the Court is made, the Court is 
under the obligation of considering whether he is 
suffering from any Ulness or ifhe is suffering from 
any illness, whether the nature of the illness would 
‘ prevent the witness from attending Court or would 
make it risky to his life to doso. These points 
have to be considered before an order for the issue 
of a commission is made and specially so when the 
application is for the issue of a commission for the 
examination of a plaintiff or a defendant ina suit. 
But when therc is no finding on this point and 
when a finding cannot be inferred even from any 
of the words used ia the order, it is the duty of the 
High Court to sct aside the order directing the 
issue of the commission. Phanindra Krishna Dutt 
v. Promatha Nath (1) and Sarat Kumar Ray v, Ram 
Chandra (2), relied on. 


©. Rule against orders of- the First 
Munsif at Sealdah (24-Parganas) dated 
November 24, 1934, December 1, 1934. 

Dr. S. C. Basak and Mr. Rajendra Bhusan 
Baksi, for the Petitioners. 

Mr. Surendra Na‘h Basu (Sr), for the 
Opposite Party. 


Order.—This Rule mustbe made abso- 
lute. The plaintiff instituted the suit 
against the defendants to establish a right 
of way over a certain piece of land. 
“That suit was instituted on April 21, 1933. 
On May 21, 1934, the suit was dismissed 
for default of appearance on the part of the 
plaintiff. Thereafter on June 2, 1934, the 
plaintiff putin an application for resto- 
ration of his suit under O. IX, r. 9 of the 
Code of Civil Procedure. As his case was 
that he could not attend ihe Court on 
May 31,1934, on account of illness he 
considered it .necessary to have his deposi- 
tionon record sothat his case might be 
restored. On July 10, 1934, he made an 
application in (he restoration case for his 
examination cn commission. That ap- 
plication was supported by a medical 
certificate granted by a Doctor named 
Dhirendra Nath Ghose. In the said certi- 
ficate the Doctor said that the plaintiff was 
for several years past under his treatment 
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and had been suffering from dyspepsia, 
palpitation of the heart and fatty dagene- 
ration. He further stated that any kind 
of physical strain, long walk or ascending 
stairs on his part might be followed by 
sudden, grave and fatal consequences. 
The Court, however, on July 16 did not 
issue a Commission for his examination, 
it being of opinion that the case was not 
likely to be taken up in a short time. 
There were two further adjournments, one 
on July 21,1934, and the other cn August 
18, 1934, of the Miscellanecus cise for res- 


toration. On September 15, 1934, the 
plaintiff made en application for long 
adjournment of the restoration case. This 


time he got hold of anew Doctor named 
Ashutosh Chakrabarty. A medical certi- 
ficate was granted to him on September 
14, 1934. Tne Doctor does not state how 
long he had been treating his patient. 
He only states that the man was suifering 
from asthma accompanied by palpitation 
of heart end was under his treatment. 
The Court did not grant the application 
for long adjournment but fixed Sep.ember 
22, 1934, for the hearing of the restoration 
case. Although the certificate of Doctor 
Ashutosh Chakravarty was given on Sep- 
tember 14, 1934, the plaintiff was able 
to come to Court to give his deposition 
eight days later, namely, on September 22, 
1934. The serious illness from which he 
was, ib is alleged, suffering from for many 
years and which made it risky to his 
life to attend Court seems to have disap- 
peared when the plaintiff felt that he 
could not have his case restored unless he 
came to Court and deposed. The suit 
was restored on the same day, namely, on 
“September 22, 1934, and a new chapter 
began from that date, namely, the prepa- 
ration of the ground work and chalking 
out of the procedure to be adopted in the 
suit itself which had been restored. 
Accordingly on November 13, the plaintitt 
came with an application for his examina- 
tion on commission in the suit. From 
the plaintit appears that his evidence 
would be a very material piece of evidence 
because he has stated many facts from his 
personal knowledge in tLe plaint. This 
time a certificate is given by still another 
Doctor of the name of Joytish Chandra 
Biswas. The certificate which is dated 
Nevember 13, 1934, mentions that this 
Doctor hd been treating the plaintiff for 
a month, taat Le had been suifering from 
chronic dyspepsia “with palpitation of the 
htart. Taere is nota single prescription 


, 450 
pali in in corroboration of his illness. - None 
_of the. Doctors hive been excmined. 


The medical certificates do not telly with 
“eneh other end there isno reason suggest- 
ed why the plaintiff forsook Dr. Dhirendra 
Nath Ghosh who according to his case had 
been trealing him for anumber of years 
and who wes more qualified’ according to 
the University standard than the o'her two 
Doctors. : Counter-affidavits were putin on 
behalf of -the defendants ‘in which they 
pointed out that the man was hale. ‘ud 
hearty, at least was not more intirm thar 
“men of his age, that he was moving abe 
in Calcutta, attending the Radics with his 
¿daughter and so forth. 


‘The learned Munsif, however, granted 
the commission without recording a finding 
as- lo whether the plaintiff wes really 
‘suffering frem a - serious illness or not. 
‘There are no: words in that order from 
which it can be inferred that he con- 
sidered: the point as to whether the 
plaintiff was suffering from a ‘serious 
ilinees ‘or not. The order is veiy cryptic. 
‘It runs es follows: “Plaintiff's petition for 
examination put - up. ‘Read defendcnts’ 
efidevit and deard Pleaders. Let tle 
‘plaintiff be -exemined on commission”. 
In my judgment when an application 
for the’ examination of a: material witness 
residing within the jurisdiction of the Court 
is made; tke -Court is under tke’ obliga- 
tion of ‘considering wk ether heis suffering 
‘from auy: illness, or rif ke -is‘suffering | ‘frem 
‘any illness; ‘whether the’ nature of the illness 
‘would prevent the witness from attending 
‘Court or -would make it risky to his life 
to do so. These poiritshave to be con- 
sidered before an order for the issue’ of 
‘a commission ‘is made and specially - sò 
when - tLe application is for the issue of 
‘a commission for ihe examinaticn of a 
plaintiff or a defendant in 9 suit, Ifthe 
Court had ceme tothe ccnclusicn that the 
man: was really ill, 1 would not have had 
power to“revise that order’ or et’ least I 
would:not have felt inclincd to revise it. 
But when there isno fnding on this point 
end‘uhen a finding ce ennot “be inferred 
even -from sny of iLe woids uscd ‘in’ the 
order, itis my duty tn ‘fet aside “the 
erder: if the leaned Mtnsif d:recting: ms 
issue of ths: ecmmission. ` a 

Tn the abcvé view of the matter, hs 
eared of this Ocurt do. support me: 
tLe: case cited, by tLe opposite party beforé 
me, namely, the case of Phanindra Krishna 


+ 


SARALA. SUNDARI DASSI V. SURENDRA NARAYAN ROY. (GAL. js 


would scrutinise the application and 


` Even. 


163-1: 

Datt v. Promatha Nath (1)conirms me in 
the view that I take. T néed not’ refer to 
the earlier cases but there ig one cese to 
which reference must be made as it seis 
ee clearly the principles to be followed, 


amely, the case cf Surai Kumar Ray Vv. 
Ban Chandra (2). 
As Ihave held that the order of the 


learned Munsifis to be sct aside, there are 
two courses open to me namely, either 10 
remand the case to the lower Court so thet 
the said Court may come to a finding 
on the question of illness and make the 
necessary order .0r. to consider the 
materials on the record in support of the 
application for tha issue of ccmmissicn 
and ecmeto a finding of myown. The 
materials have been ‘placed before me 
fully cn both sides. I have already in- . 
dicatcd in my judgment impo;tent facts 
urged in support of the application for 
ete cf a commission and T ho'd ihzt these 
natcrials are not reliable and are insuffi- 
Seat support the case of iJness. The 
plaintiff ie, no doubt, an oid men. If he 
comes to Court and deposes, no doubt, ihe 
Court would give bin c? mfortable seal 
ard see that there is not much unnecessary 
strain put upon him. 

I accoidingly muke the Rule absolute, fet 
aside the order issuing the commission 
end direct that if the “p'aintif wants 10 
give his evidence, he must come and depcse 
unless ke is able to convince the Court 
by proper materjals that there. hes been 
en alteration in the circumstances relating 
tohis kealth since the order was mide by 
the Court below on November. 24, 1934. 
If such an epplicationis mede, the en 

is) 
materials in support thereof with care 
before psssing an order for examination 
of the plaintiff cn commission. 

In the circumstances of the case, Í do 
not meke eny crder fcr costs. 


>. : Rule made Doue. 


(1) 55 C 748: 106 Irid. Cas. 880; AIR 1928 Cal, 42; 


32 GW N 128, 
- (9) 35-0 L.J 78; 68 Ind. Cas. 9; A I R 1922 Cal: 
42. KA 4 s ; i 
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TT «PATNA'HIGH COURT 
Criminal Revision Petition No., 7 of 1935 
January 10, 1936 
JAMES, J. 
BEYAS NARAIN SINGH AND 0THERS— 
PETITIONERS 
` versus 
DASRATH SINGH AND ofan s— 
oof OpposiTE PARTIES 

Criminal Procedure Code (Act V of 1898), 
ss, 416, 476-B—Prosecution directed by trial Court 
—Appellate Court's power to direct withdrawal of 
complaint—Interference by High Court under s. 115, 
Civil Procedure Code (Act V of 1908)—Propriety 
of—Hearing of appeal under s. 476-B assigned to 
Additional Judge—Legality of. 

When the -trial Court has directed prosecutiun 
of:a party to a suit under s.. 476, Criminal Pro- 
cedure Code, for using a , forged document, in evi- 
dence, in ‘appeal, the Appellate ` Court has juris- 
diction to direct withdrawal of the complaint if 
it is not satisfied with the :cis3 for the pro- 
secution; and it would not be proper for the High 
Court t) interfere with this order under s. 113, 
Civil Procedure Code. l : 

There is nothing in the Code of Criminal Pro- 
cedure or in ths Civil Courts Act which ‘suggests 
that the hearing of an appeal under s. 476-B is not 
one of the functions which the District Judge may 
assign to tha Additional Judge by general or 
special order in his distribution of business} and 
when the appeal has in that way béen ‘assigned 
to the Additional Judge, the Additional Judge 
exercises the game powers-as the District Judge. 
He should be regarded as another officer exercis- 
ing’ the functions of the Court of the District 
Judge in the same. manner as an Additional Judge 
af the. High Court exercises the functions of a 
High Oourt Judge. ie Perec : 

Cr. Rev. P. from an order of the Additional 
District Judge, Muzaffarpur,.dated August 
27,1935. - ye ORE “4 ' 
` Mr. N. K. Prasad II, for the Petitioners. 

Messrs. P. K. Sen and ` Harihar Prasad 
Singh, for the Opposite Parties... || 
n: Order.—This is an application for, revi- 
sion of the order of the Additional District 
Judge of Muzaffarpur allowing an appeal 
under s. 476-B, Criminal’ Procedure’ Code. 
The petitioner now before the Court was the 
plaintiff in.a suit which was instituved, in 
the Court of the Munsif of Hajipur.. The 
claim was for arrears of hak azri due ona 
zerpeshgi bond; but the defendants pro- 
duced. the bond with certain, endorsements 
purporting to be acknowledgments of pay- 
ments received by the plaintiff Beyas Narain 
Singh. Thése endorsemenis were examined 
by a so-called handwriting ,expert who, 
after comp ring them with admitted writ- 
ing -of Bey.s.Narain, expressed the yiew 
that they weré.forged. “The Munsif found 
thot these endorsements were forgeries, and 
his decision Wes.affirmed on appeal by the 
District Judge who regarded the evidence 
of the handwriting. expert as discredited, 
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-but acted on comparison which he himself 
made of the admitted writing and the 
questioned signatures. A little more than, 
three months after the decision of the 
appeal the plaintiff applied to the Munsitf 
of Hajipur, requesting that he would take 
steps for the prosecution of the defendants 
for using a forged document in evidence, 
‘under e. 476, Criminal Procedure Code. The 
Munsif made his order directing that a com- 
plaint should be made, on July 3, 1935 ; but 
it may be noted that on June 4, wuile those 
proceedings were pending, the document 
with the questioned endorsements upon it 
had been returned to the defendants. The 
defendants appealed under s. 476-B to the 
District Judge, who transferred’ the appeal 
for.hearing to the Additional District Judge. 
The Additional District Judge allowed the 
appeal end directed that the complaint should 
be withdrawn. The plaintii prays for 
revision of that order. . | 

Mr. N.K. Prasad, oa behalf of the pəti- 
tioners, suggests that the learned District 
Judge has not properly appied his mind 
to the facts ofthe case : and ‘he ‘sugg:sts 
that (he learned Judge, in finding | that 
there is, no probability ‘of a conviction in 
this case, has set too high a standard asa 
necessary condition precedent to the prefer- 
ring. of a complaint under s. 476. Tne pro- 
secution would have, to depend on the oral 
evidence of Beyas Narain, togeiher with thé 
comparison by the Court of the questioned 
document, with writing made by Beyas 
Narain for the purpose of comparison with 
it; and ifthe learned Additional District 
Judge thought that this evidence could not 
be sufficiently relied updn'as the basis of 
a conviction, he acted rightly in’ directing 
withdrawal of. the complaint. Indeed, it 
appears that the learned Munsif, while “he 
was conducting ihis enquiry, practically put 
it out of the power of the party. desiring to 
prosecute to secure a conviction, by return- 
ing ‘the questioned document. to the party 
who was about to be prosecuted for using 
it; and certainly without ‘the questioned 
document it ‘would be extremely difficult 
to obtain a conviction under s 193, or 
s. 193, Indian Penal Code.. In ‘any View 
‘of the matter, the learned Additiona’ Dis- 
trict Judge hid jurisdiction to direct with- 
drawal of the complaintif he was not s.tis- 
fied” with the css for the prosecution ; 
proper to interfere 
with this ordet unde s; 115, Civil Proce- 
dure Gode. =. oo sa o o 

Mr; N. K. Prasad suggests that the Addi- 
‘tional District Judge had- no jurisdic'ion 
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tohear the appeal], since he is not the 
Court in whicu appeals ordinarily lie within 
the meaning of ss. 476 end 193, Criminal 
Precedure Cede. Mr. N. K. Presad cites 
decisions in which it has been keld that 
appeals [rem Munsifs under s. 476-B, Cri- 
minal Procedure Code, cannot be transfer- 
red to Subordinate Judges for hearing, 
except in tl.ose cases where a direction has 
been made that appeals from Munsifs are 
crdinarily to ke Gled in Subordinate Judges’ 
Courts. Inthe present instance the appeal 
wis preferred in ihe Court of tLe District 
Judge ; but an Additional District Judge 
had been appointed under s. 8 Civil Courts 
Act, who had power under the Act to dis- 
cuarge any functions of a District Judge 
which the District Judge might cssign to 
him, and in the discharge of those functicns 
to exercise tLe same powers cs a District 
Judge. There is nothing in the Cude of 
Criminel Procedure or in the Civil Courts 
Act which suggcsis that the hearing ‘of an 
eppeal under s. 476-B is not one of the 
functions which the District Judge may 
assign tothe Additional Judge by general 
or special order in his distributicn of 
business ; and when tLe appeal has in that 
way been assigned to the Additional 
Judge tbe Additional Judge, exerciscs 
the same poweis as the District 
Judge. He should be regarded as ¿nother 
officer exercising the functions cf the Court 
of the District Judge in the same manner 
as an Additional Judge ‘of the High Court 
exercises the functions of a High Court 
Judge. I cannot interfere in this case. The 
application is dismissed with costs. Hear- 
ing fee cne gold mohur. 


N. Application dismissed? 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 84 of 1925 
May 15, 1935 
f NIy0GI, A. J.C. 
Musammat DULARIBAI—COMFLAINANT 
versus 
SAHULAL BANIA—Acctszp 

Penal Code (Act XLV of 1810), s. 499, Excep. 
9 Held on facts that informotion, regarding 
allcged theft by complainant conveyed to panchayat, 
jell within acep. Y to 3, 499 

The accused on receiving an information that 
a theft had been ccmmitted at his house ky tne 
complainant and on satisfying himself about the 
truth of the information, communicated that informa- 
tion to the leaders of his ceste, who eventually 
called a panchayat and putcasted the ecmplainant, 
The complainant charged the accused with defama- 
tion ; HM 
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Held, that the question whether the panchayat 
had jurisdiction or not was altogether immaterial. 
Held, further that althuugh the imputation was 
of en offence, it would nevertheless be an imputa- 
tion on the ch:racter of complainant, If the accus- 
ed believed in good faith, as he did, then ‘there 
was nothing objectionable in his warning other 
reople about the conduct of the complainant so as 
to put others on their guard against her. In rc- 
porting the matter to the panchayat the accused was 
cn a safer ground, since his cction goes to shew 
his anxiety to bring social pressure to bear on 
complainant and thus induce her to mend her weya, 
The cise fell uncer Excep. 9 appended tos, 499, 


Jenal Code. 

O.R. against an ‘order of ths Addition- 
al Sessions Judge, Jubbulpore, dated Feb- 
ruary 9, 1935, under s. 438, Criminal Fro- 
cedure Code, arising out of the order of the 
Honorary Magistrate, First Class, Jubbul- 
pore. 

Mr. W. Datta, for the Cumplainant. 

Mr. J. Sen, forthe Accused. 

Order.—This case arises on a reference 
madeby the Additional Scssions Judge, 
Jubbulpore, reccmmending acquittal of 
Salulel, who had been convicted by the 
First Class Honorary Magistrale, Jubbul- 
pore, of defamcetion punisi.able under s. ECO, 
Indien Penal Code. 

Tke facts are that Sihulel received in- 
formation at kis shop that Dulari, the ccm- 
plainent, had committed at Lis ‘hcuse 
theft of scme ornaments and cash. He wis 
satisfied by enquiry from his mistress 
Musammat LachL mania that the infcrmation 
conveyed to him was true and in that bona 
fide belief he communicated that informa- 
tion to the leaders of Lis caste, who even- 
tually called a panchayat and outccsted 
‘Musammat Dulari. A 

There is undoubtedly evidence to show 
ihat SaLulal was informed by Dadoley Ram 
and Lachhmania about the theft. It was in 
-no way unreasonable on Lis part to believe 
them and to report against Musammat 
Dulari’s conduct to the panchas. 

On behalf of the complainant itis not 
seriously denied that Sahulal believed in 
good faith that Musammat Dulari had som- 
‘mitted the theft, ‘but it is urged that-the 
‘imputeticn was one of the commission of 
èn -offence, and as such, beyond the juris- 
diction of the caste panchayat to take 
any action on it and that the c.se could 
not be covered by Excep.9 of s. 499. 
It eppears tome that the question whe- 
ther the panchayat hed jurisdiction or 
not is alt gether immaterial. The ques- 
tion is whether the imputation was made 
or not in good faith for the protection of 
the public in general. Although the impu- 


tation was of an offence, it would nevers 
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theless be an imputation on the character 
of Musammat Dulari. Tf he believed in 
good faith,as he did, then there was 
nothing objectionable in his warning other 
people about her conduct so as to pat 
others on their guard against her. In 
reporting the matter to the panchayat, 
Sahulal was on a safer ground, since his 
action goes to show his anxiety to bring 
social pressure to bear on her and thus 
induce her tomend her ways. The case 
falls under Excep. 9, appended tos. 499, 
Indian Penal Code. J, therefore, accept the 
reference and acquit Sahulal and set aside 
the sentence passed against him. 
D. Reference accepted. 


renee 


RANGOON HIGH COURT. 
Second Civil Appeal No. 219 of 1935 
March 10, 1936 
Donk uy, J. 
U PO THET AND GTHERS—APPELLANTS 
VETSUS 
A. L. S. P. P. L. CHETTYAR FIRM AND 
ANOTAER—RESPONDENTS. 

Easement — Natural right of surfoce drainage ~ 

iced right, whether can be restricted by prescrip- 
ion. 

Every land owner has a natural right to deal with 
his surfac2-drainage water ashe pleases; he can 
collect it and use it on his own land, or he can let it 
find its way by gravitation to his neighbour's land 
if that is at a lower level than his own land ; but the 
owner of lower land may acquire by prescription, 
as an easement restricting this natural right, the 
right to throw water back to the land at a higher 
level, end where such a right has been aszquired 
by a bund, the owner of the higher land cannot 
claim to breach the bund to let out the water unless 
he has acquired such a right by easement. Wright 
v. Howard (1), Subramaniya Ayyar v. Ramachandra 
Rau (2) and Debi Pershad Singh v. Joynath Singh 
(3), relied on, 

S.C. A. from the order of the District 
Court, Hanthawaddy, dated July 20, 1935. 

Messrs. Hay and Tha Kin, for the Ap- 
pellants. 

Mr. Clark, for Respondent No. 1. 

Mr. P. B. Sen, for the other Respondents. 

Judgment.—Plaintiff-respondent No. 1 is 
the owner of a holding of agricultural 
land of which plaintiff-respondent No. 2 is 
the tenant. The defendants-appellants are 
the owners of a holding of agricultural 
land which is to the south of and conti- 
guous tothe holding of plaintiffi-respondent 
No. 1. The plaintiffs-respondents instituted 
a suit in which they claimed certain 
rights of drainage from their land on to the 
land of the defendants-appellants, and it 
is out of this suit that the present 
appeal arises. The reliefs claimed by the 
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plain‘iffs-respondents in their plaint were: 
(1) a declaration that, they are entitled to 
drain the surplus water of their upper land 
over the lower land ‘belonging to the 


defendants appellants; (2) issue of a 
mindatory injunction directing the 
defendants-appellants to remove the 


bund which had been newly erected on 
their land; (3) issue of a perpetual in- 
junction restraining the defendants-appel- 
lants from obstructing the natural drainage 
of the surplus water from the land of the 
plaintifis-respondents. The prayers, there- 
fore were, in effect, for a declaration 
of the natural right of surface drainage 
only. The grievances of the plaintiffs- 
respondents were set out in paras. 4 and 
5 of their plaint, which are as follows: 

“4. That the owner ofthe said upper land, the 
portion marked ‘A’ which is higher in level be- 
long to plaintiff No. 1, has a natural right of drain- 
ing the surplus water over the lower land the portion 
marked ‘B' which is lower in level to that of plaintiff 
No. 1 and the owner of the said upper land (plaintiff 
No. 1) ənd his predecessors-in-title, have also been 
continuously draining the surplus water of their 
upper land over the lower land for over 20 years 
until the defendants obstructed such draining at the 


d of July 1934.” 
ones. That while plaintif No. 2 as the tenant of 


plaintiff No. 1 cultivating and working the said 
upper land was draining the surplus water by making 
an opening as usually made for this purpose at the 
point marked ‘I’ in the boundary bund O-D 
lying between the said two holdings, at the end of 
July 1934 the defendants commenced to obstruct the 
draining ofthe surplus water of the upper land 
by closing the opening so made by plaintiff No. 2 
and by erecting and raising a big (new) bund at 
a short distance from C-D in their said holding in 
the lower land and thereby caused serious damages to 
the cultivation of crops on the upper land, 

The references E and C-D are two points 
marked upon a map which wes filed with 
the plaint and which is now Ex. A on 
the record of thetrial Court. The plaint 
js not well worded, but it is clear that para. 
4 thereof is merely an assertion of tle 
natural right of the ownerof higher land, 
that water rising in or falling on his own 
land shall be allowed by the owner of the 
adjacent lower land to ran naturally there- 
to, and the averm2nt in the last sentence 
of this paragraph, to the effect that this 
right has been exercised for over 20 years, 
was unnecessary. Every land owner has a 
natural right to deal with his surface 
drainage water as he pleases; he can coi- 
lect itand use it on his own land, or he 
can let it find its way by gravitation to 
his neighbour's land if that is at a lower 
level than his own land: but tne owner 
of lower land my acquire by prescrip- 
tion asan easement fesiticting this natural 
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tight, the right to throw. water back to 
{Le land at a higher level. This easement 
is clearly defined in s. 7 (b), Iuse (j), 
Kasements Act: see Wright v. Howard (1), 
Subramaniya Ayyarv. Ramchandra Rau 
(2), and” Debit Pershad Singh v. Joynath 
Singh (3). It is-common ground that be- 
tween’ the two holdings of the: appellants 
and the respondents there is a boundary 
bund, which is marked C-D on the map 
Ex. A, and, so far as this bund C-D restricts 
the natural flow of the surface drainage 
water from the respondent’sland to the 
appellants’ land, it is common ground that 
this bund has been in existence for 25 
years at least, and therefore the appel- 
lants have acquired an easement to restrict 
the natural flow ‘to ‘such an extent as it 
may. be restricted by the existence of this 
bund. Paragraph 5 of the plaint is mixéd. 
The first part of the paragraph is a claim 
to’an easement to make an opening in 
‘the bund C-D. The respondents resiled 
from this .claim.in evidence. Respondent 
No.-2;-Maung Tha - Dun Aung, who actually 
cultivates the northern holding, stated in 
evidence as follows: h Px 
..“The’ statement in para. of the plaint is not 
correct as I never made any opening at point E. 
on the boundary kazin C-D. The statement that an 
opening is usually made at a point marked E in para, 
5 of the plaint is not correct,” j : 

So that.tke effect of his evidence is an 
abendonment of- the claim to make en 
‘opening in the boundary kazin as an ease- 
ment. Tkesecond part of para. 5 is an 
averment that the appellants have further 
restricted the natural flow of the surface 
drainage by raising a new bund inside 
their ‘holding. Five issues were framed 
by the trial Court, of which the real points 
in, dispute were comprised within issués 
Nos. 1, 2 and 4, which are as follows: 7 
.. “1. Is plaintiff No. 1's land higher in level than the 
defendant's land ? 2. Has plaintiff No. 1 a natural 
right of draining the surplus rain water collected 
in his -land over the defendants’ land ? 4. Have 
plaintiff No. 1 and his predécersors acquired any 
easement for over 20 years to make an opening 
of the common boundary kazin at the point marked 
‘i’ in the boundary bund O-D in order to drain 
-out the surplus rain water collected in their land 
over or into the land of the defendants as alleged 
by the plaintiffs ?” : ` : 
` The findings of fact of the lower Courts 
ere somewhat difficult to understand and 
aré not accepted by either party. Levels 
were taken. by an engineer, and they show 
that both ‘holdings are slightly concave in 
shape, and that the boundary’ along the 
êh 9 k aka Ti Yh. ax. z 
a hear LLJ (0 9 Chi 154. | 7 

(8) 24 C £65; 24 I AGO: 7 Sar, 209 P C) 6 
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line O-D -is;:-excépt-at point E, somewhat 
higher ‘than the centre of- either’ holding. 
The level taken show thot-the lowest point 
in the boundary is at E in plot No.. 400 
of the respondents’ land. There isa shallow 
depression in the respondents’ holding in 


plot No. 400, and the surface drainage 
water from the’ respondents’ holding 
collects there. -The difference in level 


between the respondents’ holding as a 
whole end the appellants’ holding as.a 
whole is very slight, but if would appear 
that, generally speaking, the appellants’ 
holding is at a -slightly lower level than 
the respondents’ holding. So - far as there 
is any: natural diainage from the res- 
pondents’ land on to the appellants’ land, 
it must pass through the point E, which 
is the lowest level on the boundary be- 
tween two holdings, but.this right of natural 
drainage must be subject :to the right of 
the appellants to maintain the boundary 
bund at. its ancient end original ..height, 
and the respondenis could only acquire 
a right to breach this bund as an easement. 
The Sub-Divisional Court. correctly found 
that no such- easement. had ever been 
-cequired, and that-the-only. right which 
the respondents had was. a right that the 
‘surface drainege water frem their land 
should be allowed by the appellants to 
run naturally on to their land - at the 
point E. This is the finding of the Sub- 
Divisional Court which has been supported 
‘by the District Court on first appeal, and 
undoubtedly that finding is correct; but 
nevertheless, the Sub-Divisional Court has 
‘by its decree granted to the respondents 
‘an easement to breach’ the bund C-D at 
the place marked. Eat a.certain. season of 
the year, and this decree has -been sup- 
ported by thé District Court. The final 
paragraph of the judgment of: the Sub- 
Divisional Court-is'asfollows:.. - -7 

“Let there be a decree against the defendants de- 
claring that plaintiffs are entitled to drain the 
surplus water from their land at the place marked 
‘EH’ in the bund C-D, the boundary ` kdzin of 
‘the plaintiff's and defendant’s holdings, by means of 
‘Kadutpouk’ (or small opening) in the months of July 
and August in one year and that the defendants 
do remove the newly erected bund in their holding, 
and an injunction to restrain the’ defendants from 
obstructing the natural drainage of surplus water 
atthe place maked ‘EH’. inthe bund C-D in the two 
months of July and August.” at Payt 
- The first part of this decree is not in 
‘accordance with the findings of fact” in 
the: judgment and cannot be supported, nor 
‘can the restriction in the rest. of the decree 
restricting the respondents’ exercise of their 
natural rights to the months f- July and 
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Augusti- -In ‘regard -.to this Jast point a 
eross-objection. has been filed by the 
respondents, and strenuous opposition 
to this cross-objection has been made by 
the -appellants on -the ground that no 
eross-objection to -the decree of the 
Sub-Divisional Court was made by the 
respondents onfirst appeal. In connection: 
with this matter there has been agreat 
deal of argument regarding the meaning 
of r. 33, O. XLI, Civil Procedure Code, but 
when it is held, as I hold, that the first part of 
the decree of the Sub-Divisional Court, grant- 
ing an ‘easement to the respondents 
is. wrong, this contest becomes of no mom- 
ent, and the cross-objection of the respond- 
ents loses its interest. The decree which 
should have been passed in favour of the 
plaintiffs-respondents should have been in 
the following terms: 
- (1) Directing the issue of a perpetual 
injunction restraining the. defendants- 
appellants from obstructing the natural 
drainage of the surface water from the land 
of the plaintiffs-respondents on to their 
land, subject to the right of the defendants- 
appellants to maintain the boundary bund 
©-D in its ancient and original condition. 
(2) Directing the issue of a mandatory 
injunztion to the defendants-appellants 
directing the removal by them and at 
their expense ofthe bund newly erected 
by them in their land tothe soath of the 
:boundary bund C-D. 

A decree will be passed accordingly. As 
both sides have been partially successful 
inthis appeal, there will be no order as 
to the costs of the appeal-or of the cross- 
objection. The order of ihe District Court 
regarding the costs of the first appeal 
sand of the original suit will be maintained. + 

D. Dacree modified. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Full Bench 
Civil Revision Nos. 146 of 1932 
and 75 of 1935 
April 17, 1936 
Davis, J. C., RuecHANp AND 
Loro, A. J. Cs. 
Fira HASSANAND N#¥RAINDAS— 
E APPLICANTS 
versus A 
JODHOMAL CHENGOMEL AND GTIERS— 
ot OPPONENTS 
' Registration A.t (XVI of 1908), ss. 17 (1), (2) (vi), 49 
Award in pursuance of reference under para. 17, Sch. 
II, Civil Procedure Code (Act V of 1908), whether. com- 
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pulsorily ` negistrableSDeeree : thereon ay geor 
pulsorily registrable—Scope of 3, 17 (¢ $ a i Hor. 
or penal sections of Registration Act=Construs 
rict. -` sil: eas arene cae = 
shouid be st made’ iù pursuance. of a Teleron, fled, 
in Oourt.under para. 17, Civil Procedure Code, pur-. 
porting to create a mortgage or Tien over ar 
a A ea Nn Ka lia “dacie 
i istrable. |! - 2 s 
EE ae heredi, need not be, registered, 
has been passed for itis not based, 
The award merges into the 
held ‘that award! 


not apply. ag NG 
- erred to.) 7 = ae 
me aL only non-testamentary instruments id: 
create any right, title or interest that must be To- 
gistered but also non-testamentary aar : 
which purport to create any right, title or interes - 
p. 45 .2. ; gé 
PPA ia a AA construction should be paded tipon 
the prohibitory and penal sections of the l tegis ran 
tion Act, which impose serious disqualifica oe 
upon the non-observance of the rules of registta in 
and unless a document is clearly brought wi a z 
purview of the Act, non-registration 19 i ar 9 
its being acted upon or received in evi enoe, ina 
in case of doubt the benefit of the pike g pe 
given to the person who wants the ourt 
upon or receive it in evidence. 


Mr. Srikrishandas H. Lulla, 
one, Dipchand Chandumal; for” Oppo 
nonts Nos. 1 to 4. a i 
: s, J.C.—Tuis is a Reference to a 
tae by two learned Additional Judi- 
cial Commissioners of this Courts aud arises 
out of Revision Application ne 146 cee 
i ni j tant question of la 
Pgs eer ee was filed in hou! 

the First Class Subordinate dudge, 
ore under the provisions of para. 17, 
Sch. II, Civil Procedure Code, and authority 
“was given in that reference to the arbitr ae 
tors tô create 3 mortgage on ihe property 
of the respondents. ‘The learned Judge 


for the Appli- 


issued a. mandate to the arbitrator named 


rei ke his award, and .the arbit- 
ki ie sada Pak submitted his award, giving 
a lien to the appticants over the property ~ 
the opponents. The opponents Dee 
inter alia tothe award on the ground that 


.as ibt purported to creato a mortgage, it 


ceived i idence unless it 

suld not be received in evie 
es registered. The learned J udge held 
that as the award was not registered, it was 


| ore. d could not be made a 
invalid, illegal an Against this ruling the 


. 


: i ision to this Court. 
‘applicants camein revision hi ; 
aad the learned Additional Judicial Com- 


issione! shand, considering that the 
missioner Rup , C0 a ees oe 


which there was only the ruling of one High 
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Court, the Caleutta High Courtin Jitendra 
Nath De v. Nagendra Nath De (1), where 
jt was held that a reference filed in Cout 
under para. 17 did not require registration, 
referred the following three ques.ions to 
a Full Bench: 

(1) Isan award made in pursuance of 
a reference filed in Court under para. 17, 
Civil Procedure Code, compulsorily registr- 
able? (2) If yes, is it compulsorily regis- 
trable before the Court has accepted it and 
has passed a decree in terms thereof? (3) 
If not, is the award or the decree passed in 
terms thereof to be registered after decree 
hes been passed ? 

We are of the opinion that the answer 
to the first question isin the negative, that 
in consequence the second question does 
not arise, and that the answer to the third 
question is in the negative. Mr. Dipchand 
for the oppunents bases his argument that 
an award filed in Court under para. 17. 
Sch. II, Civil Procedure Code, requires regis- 
tration if the award purports to create a 
mortgage of lien over immovable property 
of the value of one hundred rupees or up- 
wards, on the amending Act of 1929 where- 
by the words “any award” have been dele‘ed 
from s. 17 (2) (vi), Regisiration Act, XVI of 
1908. It is his argument that an award filed 
in Court under para. 17, Sch. H, is no longer 
among the exceptions, and he is, by the 
very generality of the words “any award,” 
constrained to argue thet en award, even 
in a suit, if it purports to create a mort- 
gage or lien on immovable property, must 
be registered. Thisis contrary to general. 
experience and is answered, we think, by 
the arguinent that an award in a suit being 
part cf a judicial proceeding does not 
require registration on the principle laid. 
down by the Privy Council in Bindesri Naik 
v. Ganga Saran Sahu (2). Before amend- 
ment, s. 17 (2) (vi), Registration Act, read 
as follows: 

“Any decree or order cf a Court or any award” 
and after amendment it reads: 

“Any decree or order of a Court except a decree 
or order expressed to be made on a comprmise and 
comprising immovable property other than that 
which is “the subject-matter of the suit or preceed- 
ing. 
Generaly speaking, therefore, a decree 
or order of a Court is excepted from the 
provisions of s.17 (1) which makes regis- 
tration compulsory, but a decree or order 
expresced to be made on a compromise and 
comprising immovable property other than 

(1) A IR 1934 Cal. £15; 153 Ind. Cas. 776; 39 O W 
N 54; 60 OLJ 259; 62 U 201; 7 R C409. 
wh 20 A171; 251 A9;7 Sar. 273;2 O W N129 
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that which is the subject-matter of the suit 
or proceeding, requires registration., There. 
is no reference in cl. (17) now to “any 
award.” The object of the amendment 
was to supersede the Privy Council decision 
in Hemanta Kumari Debi v. Midnapore 
Zemindari Co. (3), so far as it ruled that 
consent decree did not require registration 
even if they comprised immovable property 
other than that which was the subject- 
matter of the suit. 

Now, it appears to us that a distinction 
must be drawn betweenfawards made with 
and awards made without the intervention 
of the Court, that where an award is made 
with the intervention of the Court, the 
award is part of a judiciel proceeding and 
comes within tke general principle laid 
down by the Privy Council in Bindesri Naik 
v. Ganga Saran Sahu (2), and does not 
require registration; and that an award 
made without the intervention of the Court 
does require registration. We think the 
three heads into which their Lordships 
divided Chap. XX XVII of the Civil Proced- 
ure Code (1882) on arbitration are also ap- 
propriate. They are as follows: 

(1) Where the parties to a litigation desire 
to refer to arbitration any matter or differ- 
ence belween them in the suit, in that 
case, all proceedings from first to last are 
under the supervision of the Court. (2) 
Where parties without having recourse to 
litigation agree to refer their differences to 
arbitiation and it is desired that the agree- 
ment should have the sanction of the Court, 
in that case all further proceedings are 
under the supervision of the Court. (3) 
Where the agreement of reference is made 
and the arbitration itself takes place with- 
out the intervention of the Court, and the 
assistance of the Court is only sought to 
give effect to the award. 

The first kind of references now falls 
under para. 1, Sch I; the second kind of 
references, now falls under para. 17; and 
the third kind of references now falls under 
para. 20 of the Second Schedule. 

In our opinion, awards on references under 
para. l and para. 17 do not require registra- 
tion but awards falling under para. 20 do 
require registration. 

Now it is argyed for the applicants that 
an application under pari. 20 of the Second 
Schedule is just as much a judicial proceed- 
ing as an application to file a reference under 


(3) 470 485; 53 Ind. Cas. £34; A I R1919 PO 
79; 461A 240;37 MLJ £23; 17 A L J 1117; 24 0 
W'N 177; (1980) MW N66; 27 ML T42;11L W 
301;.31 Ò LJ 298; 22 Bem. LR 488 (PO). 
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para. 17, and that if an application under 
: para. 20 ig not a judicial proceeding, then 
an application to file a reference under 
para. 17 is not a judicial proceeding. 
We think, however, a distinction must be 
drawn between an application which is 
“made after the award has been given and an 
‘application to file a reference which is made 
-before an award is given, between an award 
made without and an award made with the 
intervention of the Court. An award on 
a reference made without the intervention 
of the Court will be binding upon the parties 
-even if no application is made under para. 
20: Khanchand Javahersingh v. Kodumal 
-Javahersingh (4) and Mohammad Newaz 
Khan v. Alim Khan (5); but an award 
made after an application under para. 17 
„and not submitted to the Court would not be 
binding on the parties. 
Moreover, para. 19 applies to all the fore- 
going provisions of the schedule, so far as 
they are consistent with the agreement 
‘filed under para. 17, to all proceeding under 
_ the order of reference made by the Court 
under para. 17. Reference to these 
preceding paragraphs indicates clearly tke 
judicial nature of the proceedings. . Under 
para. 7 the Court issues processes to the 
parties and witnesses. Under para. 8 the 
Court can extend the time fer completing 
the award; under para. 12 the Court may 
modify or correct an award; under para. 14 
‘the Ccurt may remit the award; and under 
‘para. 15 the remitted award becomes void 
on failure cf the arbitrator or umpire to 
reconsider it. But para. 21 does not apply 
to an application under para. 20 the “fore- 
going provisions.” Paragraph 21 refers 
_ -only to lhe grounds on which an award is 
‘bad under para. 14 or para. 15. The Court 
merely pronounces judgment according to 
‘the award. This pronouncement is not a 
judicial proceeding in the sense that the 
‘supervision and control by the Court over 
the proceedings in arbitration or a reference 
made under para. 1 or para. 17 is a judicial 
proceeding. 

One further argument advanced against 
the applicants is supported by the judg- 
‘ment of the-Rangoon High Court in Kya 
Hla Pru v. Ma Pan Mra Pru (6), and it is 
that an award made on a reference by the 
Court is merely a recommendation io the 
Court. It does not purport or operate to 
create a charge. No doubt the words of 


(1) 5 OLR 240; 15 Int Cas. 819. 

w 18 O 414; 18 I A 73; 6 Sar 26 (P O). 

(6) AI R 1935 Rang. 16; 154 Ind. Cas. 557; 7 R 
Rang, 313. i 
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s. 17 41), Registration Act, are wide. Itis 
not only non-testamentary instruments which 
create any right, title or interest that must 
be registered but also non-testamentary in- 
struments which purport to create any right, 
title or interest. An award giving a lien to 
the applicants on the immovable property 
of the respondents*made with the interven- 
tion of the Court does not of itself purport 
to create an interest within the provisions 
of this clause. 

Tha last argument advanced was that 
this Court has itself in the case of Pahlumal 
Santdas v. Naraindas Dipchand (7), decid- 
ed this very point in favour of the appli- 
But this question was not directly 
raised and the reference in question was 
under para. 20 and not para. 17 of Sch. IL 
For these reasons we answer the first ques- 
tion referred to us in the negative. 

So far as the third question is concerned, 
whether the award or decree passed in terms 
thereof is to be registered, after the decree 
has been passed, we think the answer is 
contained in the words of cl. (vi) itself, 
Under that clause any decree or order of a 
Court except a decree or order expressed 
to be made on a ccmpromise and compris- 
ing imm-vable property other than that 
which is the subjecit-m:tter of the suit cr 
preeseding is exempted from registration. 
The award merges into the decree, and 
unless it can be held that an award made 
with the interv_ntion of the Court is a com- 
promise within the provisions of cl. (vi), the 
exception in that clause will not apply. 
We do not think that without doing violence 
to words, an award made with the inter- 
vention of the Court can be called a decree 
or order expressed to be made cn a com- 
promise. An award made by arbitrators or 
an umpire is no more a compromise decree, 
that (than?) is a decree passed by a Court 
in invitum. It may be argued ihat the 
agreement torefer is in itself a compromise, 
but the decree is “expressed to bs made” 
upon the award and not upon the agree- 
ment to refer. We think, therefore, the 
answer to the third question is in the nega- 
tive. 

Lobo, A J. ©., expressed agreement with 
the above judgment. 

Rupchand, A. J. C.—The following 
quesitons hive been referred to us for 
decision : 

(1) Is an award made in pursuance of a 
reference filed in Court under para. 17, Civil 
Procedure Code, compulsorily registrable ? 


MD 27 SUR 121; 143 Ind. Cas. 863; AI R 1933 
Sind 151; Ind. Rul. (1933) Sind 157. 
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.' (2) If yes, is it compulsorily registrable 
before the Court has accepted it and hes, 
passed a decree in terms thereof ? a 
. (3) TË not, is the award or the decree 
passed in terms thereof to be registered 
after the decree has been passed ? | 

The first question and the first part of 
the third question may be dealt with 
together. It is argued that the effect of 
the amendment in 1929 of s. 17 (1) sub- 
8. (6), ‘Registration Act is, that every 
award which affects immovable property 
of the value of Rs. 100 or upwards is 
compulsorily registrable; and if it is not 
registered, it cannot, in view - of the pro- 


visions of cls. (a) and (c) of s. 49, Regis- 


tration Act, affect any immovable property 
comprised therein or be received cs eyi- 
dence of any transaction. affecting such 
property. An attempt has been. made to 
draw a distinction between an award 
made in a pending suit and an award 
mede on a reference filed in Court. under 
para. 17, Sch. II, Civil Procedure. Code; 
but this attempt has entirely failed. Both 
kinds of awards stand on the same foot- 
ing and form part of a judicial proceed- 
ing, and es such, fall within the ruling of 
their Lordships of the Privy Council in 
the case of Bindesri Naik v. Ganga Saran 
Sahu (2). Parties who are desirous, of 
having their disputes settled by arbitra- 
tion have two courses open to them. 
They may seitie disputes by arbitration 
without the intervention of the Court or 
they may do so through the intervention 
cf the Court and under its supervision. 
In the first case judicial proceedings are 
instituted in the Court only after the 
award is made. When an award is made 
without the intervention of the Court,.it 
may or may not be filed in any Court 
and may be pleaded as a defence to an 
action taken contrary to its terms. Such 
an award operates əs final and conclusive, 
end is binding upon the parties until it 
is set aside bya competent Court. If a 
party wishes to enforce the award he has 
two remedies open to him; one of them 
is asummary remedy provided by paras. 20 
end 21, Sch. II, which is somewhat limited 
in ils scope; and the other is by a regu- 
ler suit. f 

Until either of these remedies is availed 
of, there is ro judicial proceeding in 
Court and the award cnnnot be said to 
form part of a judicial proceeding. If 
such an award falls within ike purview 
of F. 17 (|), Reg'strafion Aet, it requires 
yegistration; and if it.is not. registered it 
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indubitably attracts the application ` of 
cls. (a) and (e) of s. 49 of that Act. But 
if the parties are desirous of having their 
disputes decided by -arbitration through. 
the intervention of the Court, they have 
to apply to the Court in that behalf. If 
the disputes intended to be referred are 
the subject-matter of a pending suit, the 
help cf the Court is sought in that very 
suit under para. 1; Sch. H. But if no suit 
is pending then the help of the Court is 
sought by a separate proceeding under 
para. 17, Sch. II. There can be no doubt 
dhat such a proceeding is a judicial pro- 
ceeding and continues until such time as 
an award passed in consequence thereof 
results in a decree or the reference is 
superseded or the award passed thereon 
set aside. .Whether an order referring the 
dispute to arbitration is made cn a refer- 
ence made in a suit, or on reference 
filed under. para. 17, the arbitrator re- 
ceives ‘a mandate from the Court empower- 
ing him to settle the dispute between the 
parties, and the proceedings are held 
under the control and. supervision of the 
‘Court. Paragraph 19 reads as follows: 

“The foregoing provisions, so far ss they are 
consistent with any agreement filed under para. 17, 
shall be applicable to all proceedings under 
the order of reference made by the Court under 
that paragraph and tò the award and to the 
decree following thereon.” 


It would, therefore, appear that in a re- 
ference filed in Court under para. 17 the 
arbitrator must make -his award within 
the period specified in tke order or re- 
ference or such further time as the Court 
may allow, and if he fails to do so, his 
ward is liable to be sel aside; paras. 8, 
and 15 and Rabindra Deb Manna v. Jagen- 
dra Deb (8). The Court.is bound to specify 
the time within which he is required.to 
make his award, and the arbitrator must sign 
end cause the awardtobe filed in Court in 
the same proceedings: para. 10. Where the 
arbitrator fails to make an award, he may, 
under certain conditions,. be substituted 
by another appointed by the Court, and 
if the reference is to two arbitrators, 
they may be substituted by an umpire: 
paras. 5 and 9. Where the (arbitrator 
makes an award in excess of the reference 
the Court may under certain conditions 
modify or torrect the award: para. 12. 
But no such powers are. conferred upon 
‘the Court where the reference and award 
are both mde outside Court. In the 
letter case, all that the Court is em- 


ee O W N 420; 80 Ind. Cas, 459; AIR 1923 Cal. 
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powered to do under para. 21 is, either. to 
` order thé award to be filed or to refuse to 
. file the award. ` 

The English Law draws a distinction 
between an award made in an action and 
an award made oulside Court. An award 
made in'an action stands on no higher 
footing than a verdict of the jury; see 
s. 15, Arbitration Act of 1899. That be- 
ing ‘so, it requires a confirmation by the 
Court befcre it conclusively binds the par- 
ties. But an award made outside Court 
is something more’ than a verdict. of the 
jury. It is final and conclusive even be- 
fore jit is brought into Court: see Sch. I, 
cl. (h), and s.-2 of that Act. The same 
distinction may, be drawn between an 
award made with the intervention of the 
Court whether in pursuance of a refer- 


ence in.a pending suit or a reference’ 


filed under para. 17, and an award made 
outside Court. In the former case the arbi- 
trator: derives his authority not ‘only from 
the consent’ of the parties’ but from the 
mandate of the Court. Under that mandate 
the arbitrator is. required to submit his 
‘award to the Court from which he has 


_ Court. It:cannot form the foundation of 
a separate suit for the purpose of en- 
forcing it or be pleaded es a defence 
lo a suit until it has merged into a de- 
cree of the Court. The arbitrator hes no 
mandate frem the Court to hive his award 
‘registered before submitling it to the 
Court, It is, therefore, soméwhat difficult 
to hold that a‘strict compliance by the 
arbitrator with the order of the Court 
requiring him to make end sign his award 
and .submit it to the Court should result 
in’ his award being treated ês a nullity, 
‘or. that it should not be actéd upon by 
the Court merely and solely because the 
arbitrator hed not done something which 
he was not required to do. An a award is 
‘usually presented to.tLe Court before the 
expiry of. the pericd wi-hin which it may 
be regislered, and the Court acts upon it 
at once by ordering notice to issue. lf 
no objections cre filed, the award general- 
ly’ merges into a decree before such time 
has expired. Can it them be said that no 
‘decree should be passed uatil the award 
is -registered -or that the decree if passed 
‘before that date should be vacated if the 
‘award is nob’ subsequently registered? If 
not, can it again be said that the delay 
‘of the Court in not disp:sing of the ob- 
. jections, if enys, fled against the award 
“until the expiry’ of thé time for TYegis- 
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tration, should prejudice the. party in 
whose favour the award hes been passed. 
It was suggested that this Court has held 
in Pahlumal Santdas v. Naraindas Dip- 
chand (7) that an award filed in pursu- 
ance of a reference filed under para. 17 
of the schedule creating a charge on cer- 
tain property for payment of a debt 
operates from the date of the award and 
not from the date of the decree. The 
judgment of Aston, A. J. O., which refers 
to the paragraph under which the award 
was filed shows that the award in that 
case had been made without the interven- 
tion of the Court. But the learned Advo- 
cate has said that a reference to the 
original record would satisfy us that this 
is not so. But-assuming that the award 
in issue in that case was based on a re- 
‘ference filed under para. 17, it does not 
follow that the award was anything more 
than a verdict of the jury, although after 


-a decree. was passed in terms thereof the 


decree would relate back to the date of 
the award and create a valid charge from 


„the date of ihe award and not from the 
date on which it wes passe% 
received the mandate end to no other . 


„The omiy question submitted to the Full 
Bench in that case wes of priority between 


„a charge created by en unregistered award 


passed prior to the emending Act of 1929 
end a mcrigage created by a regislered 


-morigage-deed which was subsequenly in 


date. The :ward in that case wes admit- 


‘tedly msde before the amending Act end 


‘the Ccurt was not called -upon to decide 
what wes the effect of tho amending Act 
‘on en award made in pursuance of a 1e- 
‘ference filed under para. 17, Sch. IL Any 
observetions made therein for the pur- 
“pose of deciding the priority of a document 
which required no registration over a re- 


-gistered document, have therefore no appli- 


cation 10 the circumstances ofthe present 
„case. Before I part with this cvse, I wish 
to observe that the last but cne paragraph 
appearing in my judgment at P 129 ecm- 
“el. (e) of 17° up to “to 
order immovable property” has found place 
there through scme mistake, and should be 
treated as expunged from it. All the 
rulings to which our attention has been 
invited in support of the proposition that 


an award is final and conculsive before it 


iş- filed in Court refer to awards. made 


“without the intervention of the Court. 


Two rulingsin Jitendra Nath Dev. 
Nagendra Nath De (1) and Kya Hla Pru v. 
Ma Pan Mrg Pru (8), to which our attention 
‘has beer invited support the view taken 
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by us. In the Rangoon case Baguley, J., 
has drawn a somewhat similar distinction 
as that drawn under the English Law 
between an award in a suit and that out- 
side Court by treating ‘an award made 
through the intervention of the Court asa 
recommendation to the Court to pass a 
decree'in terms ofthe award and therefore 
not affecting the immovable proderty per se. 
For bath these reasons I would answer the 
first question and the first part of the third 
question in the negative. In view of this 
decision the second question does not arise. 
The answer to the second part of the third 
question also affords no difficulty. It is 
the decree passed in terms of the award 
which affects immovable property and is 
exempt from registration by virtue of 
s. 17 (2), sub-s. (vi), Registration Act. Sach 
a decree isnot based upon a compromise, 
that istosay, on an agreement between 
the parties pure and simple. It is based 
upon an award pissed by a third person 
‘who isno doubt empowered to settle the 
disputes by an agreement of parties. The 
award made byhim may or may not be 
accepted by the parties and may be en- 
forced notwithstanding objection taken to 
it by one of the parties. That issomething 
different from what is ordinarily known as 
2 ccmpromise between the parties. It was 
suggested that the object of the amend- 
ment of s. 17 (2) sub-s. (vi) was to make 
every decree of the Cvurt affecting pro- 
perty which wis not the subject-matter of a 
suit, whether based upon an award or upon 
an agreement between the parties, com- 
pulsorily registrable, and that it was with 
that view that the legislature amended sub- 
s. (vi) by deleting the words “and award” 
and by adding the words : ; 
- “except a deeree or order expresszd to be made 
ona compromise and comprising immovable pro- 


perty other than that which is the subject-matter of 
the suit or proceeding.” 


But if that was the intention of the legis- 
lature, ib should have made that intention 
clear by appropriate words. The expression 
“eompromise” is not followed by the expres- 
sion “or award” or other appropriate words 
to bring out that intention. [t is well set- 
tled thatthe strictest construction should 
be placed upon the prohibitory and penal 
sections of the Registration Act which im- 
pose serious disqualifications upon the non- 
observance of the rules of registration, that 
unless a document is clearly brought with- 
in the purview of the Act, non-regis:ralion 
is no bar to its baingragted upon or receiv- 
ed in evidence; and that in case of doubt 
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the benefit of the doubt should be given to 
the person who wants the Court to act up- 
On or receive it in evidence. As the amend- 
ed clause does not include within its ambit 
a decree based upon an award made in pur- 
stance of a mandate issued by the Court 
under para. 17, Sch. If, I would hold that 
such a decree also does not require registra- 
tion. 

"D. Reference answered accordingly. 





NAGPUR JUDICIAL COMMIS- 
_ , SIONER’S COURT 
Criminal Appeal No. 56 of 1935 
May 10, 1935 
Niyoar, A.J. O. 
NANHU—ACCUSED—ÅPPELLANT 
versus 
EMPEROR- -RESPONDENT 

Criminal trial—Accomplice—Witness saying that 
she helped accused in disposing of body of deceased 
for fear of being killed herself~Whether an 
accomplice—Reliance en her statement without 
corroboration. 

Where a witness says that she helped the accused 
to dispos3 of the body only because he threatened 
to kill if she did not, she would not be an accom- 
piee, but whether she was an accomplic2 or not, 
it would certainly be unsafe to rely on her evidence 
unless it is corroborated in some material particular 
as against the accused. 


Cr. A. tried by the Sessions Judge, Wor- 
dha, dated March 15, 1935. 


Mr. T.J. Kedar, for the Appellant. 

Mr, W. R. Puranik, for the Respondents. 

Judgmsnt.—Th3 avpellant Nanhu Badhai 
of Oaanda has been convicted by the Ses- 
sions Judge, Wardha, under s. 302, Indian 
Penal Code, of the murder of Kshinath Teli, 
also of Chanda. 

The dead body of Kashinath Teli was 
found at about 6 p. m. on October 11, 
1931, in a small cistern belonging to his 
brother Rajeshwar (P. W. No. 4). The 
discovery was made according to the evi- 
danse forthe prosecution by Kashinath’s 
wife Musammat Lahani (P. W. No. 1). There 
was about 18 inches of water in the 
cistern which was 4 feet sequare and 
situated in the compound surrounding the 
houses of Kashinath and Rajeshwari The. 
body was found face upwards with a 
string tied round the neck. When the 


-body was disc8vered the relatives cut the 


string and tried to revive Kashinath, but 
when it became certain that he was dead 
they put the body back into the tank, in 
which it fell face downwards, and they 
threw the string also into the tank. Then 
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war end Kashinath, wes sent to make a 
report tothe Police and his report was 
recorded at 7-20 P. M. 

The medical evidence shows thet there 
were two marks onthe neck just above 
and just below the Adam's apple, and that 
death was due to asphyxia caused by 
pressure on the neck and was not due to 
drowning. Inthe report to the Police it 
was stated that Kashinath had been mad 
for about 8 days’ and had drowned himself 
inthe cistern in which the weler was 
waist high. No mention was made of the 
string found round his neck, and the 
Police apparently did not learn of this 
until 15 days later. Kashinath had heen 
bad tempered and in ill-health but he was 
nit mad atany time, andthe report to 
the Police, therefore, was faise on more 
than one point. Rajeshwar seems to have 
been responsible for this report end he 
made strenuous efforts to avoid having a 
pusi-mortem extmination. We and Musam- 
mat Lahani were suspecied by the Police 
from the start, and it has been urged 
before us that RajesLwer was probably tLe 
murderer. He certainly ceems to have done 
what he could to avoid a Police investiga- 
tion but there is no evidence to connect 
him with the murder. 

For 15 days the Police could obtain no 
clue. Then cn October 26, Musammat 
Laheni who had been called daily to the 
Kotwali and had at first denied all know- 
ledge of the murder made a statement 
which she substantially repeated in Court. 
This was tothe effect that there had been 
an intrigue between the accused Nanhu 
and herself for 4 or 5 months, that at 
about 2p. mM. on October 11, she ard 
Nanhu were discovered in the house by 
Kashinath while they were committing 
misconduct and that in the ensuing quarrel 
Nanhu throttled Kashinath with his hands 
and then tied a string round his neck to 
give the impression of suicide and later 
dissatisfied with that, put the body, with 
Musammat Lahani's help in the cistern. 

Assuming that Kashinath met his death 
in such circumstances, it would obviously 
be unsafetc rely on Musammat Lahani's 
evidence alone, partly because she -re- 
fused forso ling to disclose wlat ed 
happened end partly beeause it is pesei- 
ble if not probable that a woman in cir- 
cumstances of this sort would shield ker 
lover and falsely accuse scmebcdy else of 
the crime. If Musammat Labani was 
speaking the truth when che said that ske 
helped Nanhu to dispose of the body only 
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because he threatened to kill if she did 
not, she would not bean accomplice, but 
we think that, whether she was an accom- 
plice or not, it would certainly be unsafe 
to rely on her evidence unless it is cor- 
roborated in some material particular as 
ag inst Nanhu. 

There is some slight evidence to show 
that Nonhu and Musammat Lahani were 
on friendly terms. Afusammat Amba. (P. W. 
No. 17), Kashinath’s mother, who wes the 
only oiher inmate in the house occupied 
by Kashinath and Musammat Lahani, has 
stated thaton one occasion she saw Nanhu 
and Musammat Lahani talking;together after 
dark behind the house and that she re- 
ported this to Kashinath the next morning. 
Herba (P. W. No. 2) has stated that Nanhu 
used to visit the stall where Afusammat 
Lahsni sold oiland talk with her there 
and Musammai Bajubsi (P. W. No. 5), the 
sister of Kashinath has stated thut on one 
occasion when she cams to the house she 
found Nanhu there talking to Keshinath 
end Musamma: Lahani essuming all this 
evidence to be true; it doesnot even 
reise & suspicicn of an inirigue belween 
Nanhu end Lahani and itis quite clear 
that until Musammat Lehani made her 
Statement to the Police on October 26, no 
one suspected en intrigue between her 
and Nanhu. It was only after that state- 
ment had been made that one or two wit- 
nesses caine forward to give evidence 
{ending to incriminate Nanhu. 

The only other evidence in the case is 
that of Rama (P. W. No.6) to whom Nanhu 
is said to have expressed his anxiety lest 
he, asa friend of Rajeshwar’s should also 
be suspecied. by the Police of iwo cons- 
tables who saw Nanhu waving to Musammat 
Lahani when she was going to the Kotwali 
and of two Police officers to whom Nanhu 
stated that he had seen Rajeshwar throt- 
{ling Kashinath inthe verandah of Kashi- 
nath’s house. This last statement, which 
differs from Musammat Lahani's, appears 
to have been an ignoble attempt by 
Nanhu to save himself at the expense of 
somebody else. Nanhu was a friend of 
Rajeshwar’s and on that ground he might 
suppese that ke would be suspected by 
the Police and his waving to Musammat 
Leheni migut have been intended es a 
signal to her not to disclose enything to 
the Police about Rajeshwar. All this evi- 
dence isatany rate just ss compatible 
with the guilt of Rajeshwar ss with the 
guilt of Nanhu. There is, therefore, in 
effect-no corroboration of Musammat Lahani'a 
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evidence on any particular 28 aguinsé 
ae and he must, therefore, be acqui:- 
te l 
The appeal is allowed and 
tion is set aside. We direct 
pellant be set at liberty. 
D. Appzal allowed. 


the c-nvic- 
that the èp- 
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Civil Appeal No. 146-69-3-C of 1934 
l and A 
Civil Revision No. 195 of 1935 
May 14, 1935- 
MIDDLETON, J. C. AND MIR AHMAD, 
A.J. O. 
MUKARAB KHAN—Puatatirr— 
APPELLANT 
- versus 
RAB NAWAZ KHAN AND otunrs— 
DEFEND wts—ReEsPonpENTS 
Declaratory suit—Suit for declaration of title 
and cancellation of mutat: son - Mutation relief, 
whether requires court- -fee—Revision—Wrong deci- 
sion, resulting in refusing to exercise jurisdiction— 
Revision, if lies—A ppeal—Memorandum of appeal 
rejected for want. 
dies against order—Civil Procedure Code (Act v of 
1908), s. 107—Scope of. 


A mutation merely gives effect to rights and does’ 


not-create rights: a declaration by a Civil Court 
upon matters within its jurisdiction declares rights 
and, must be followed by a mutation giving effect 
to the declaration; there is no analogy between 
the ‘cancellation of a mutation and the cancellation 
of a deed between the parties. Consequently, in 

a suit fora declaration of title and with asubsidiary 
payer for cancellation of mutation, the only relief 
which the plaintif can claim from the Civil Court 
is a declaration of title if that reliéf be granted, 
it rests with the revenue authorities to give expres- 
sion to that declaration in the revenue records by 
mutation, but they cannot be forced to do.so byan 
order of the Civil Court. Hence the mutation relief 
being redundant does not require court-fee, 

- Where the District Judge undoubtedly had juris- 
diction to decide .the correct amount of court-fee, 
‘but his decision on the point resulted in his refu- 
salto exercise jurisdiction in respect of the merits 
of the appeal before him and his decision was wrong? 
' Held, that the decision resulted in refusal to 
exercise jurisdiction vested in him and hence revi- 
sion was maintainable. 

Where a memorandum of appeal is rejected on the 
ground that the deficient court-fee° has not been 
paid,-theorder does not amount toa decree and no 
further appeal lies from it. Jnanadasundari Shaha 
v. Madhi b Chandra Mala: (1), Tirath Singh v. Ram 
eae (2) and Nasir Ahmad -V. Mahbub (3), relied 


e Sedtion. 107, Civil Proéadure Code; -merely refers 


to powers and. duties of.” gn- -Appellate Court and . 


not to the effect of its. orders, 
C A. from an order ofthe, District Judge, 
Dera Ismail Khan, dated May 11/15, 1934. _ 
_ Mr. Nanak Chand, for the Appellant, . — 


of sufficient stamp—Appeal, if. 
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Mr. Mool Chand, for the Respondents. - 
Middleton, J. C.--The appellant brought 
a suit fcr declaration of his title in certain 
agiicultural land and added in his plaint a 


. prayer for cancellation of a mutation, which 


had been attested in respect of that land 
in fuvour of other persons. The plaint was 
brought upon a Rs. 10 stamp. The trial 
Court held that the couri-fee was sufficient, 
but dismissed the suit upon tke merits. 
Upon epperl before the District Judge, 
Derajat, the preliminary point regarding 
court-fees was raised for the second time. 
The learned District Judge by order dated 
May 11, 1934, held: that cancellation of 
mutation amounted to a father relief upon 
which court-fees should be-paid ad valorem; 
and directed the appellant to . put in such 
fees within four days. Upon May 15, 1934, 
the appellant having failed. to comply with 
this crder, he-passed the order now under 
uppen which is to the effect that the eppeal 

> dismissed with | cosis. The plaintif hes 
Hes come up in furiher appeal and a 
preliminary pointis'teken on behalf of the 
respondents that, the order of the Appeilate 
Court is one rejecting a mem: randum of 
appeal, is not a decree end i is not one egaingh 
whicb any appeal lies to this Court. 


Itis clear . that the mere form of ay 
used. ‘by the lower Appellate Court is, ims 
material and that. its order was. one of 
rejection and not of dismissal. ‘Decree’ is 
defined in s. 2, Civil Procedure .Code and 
specifically includes the rejection of a 
plaint. ‘Section’ 107 of the. Code lays down 
that an Appellate: Court shall have the 
same powers and shall perform, as nearly, 
as may be, the same duties as are conferred 
and imposed by the Code on Courts of 
original jurisdiction in respect of suits 
instituted therein. This latter section has 
sometimes been referred io as- placing an 
order rejecting a. memorandum: of appeal 
upon the same fcoting.as an order rejecting 
a plaint, but it merely. refers to powers and 
duties of an Appellate Court, end. not to the 
effect of its orders, and it can be argued 
tLat, as the rejection. of. a plaint., has been 
brought within the: definition of decree by 
specific words. ¥ ibhout which it would not be 
euvercd by the definilicn, it is: reascnable to 
supposé thet the. legislature, would have 
imported the -rejecticn of a. memoranduin of 
appeal into the definition of the decree ‘by 
specific words, if. its ‘intention had been 10 
include such reject ion. This view hes been 
clearly:expressed in a Calcutta revision case 
reported ‘as _ Jnanadasundari Shaka Vy 
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Madhab Chandra, 138 Ind. Cas. 643 (1), and 
is one which has been adopted by the 
Allahabad, Madras and Lahore High Cours: 
Tirath Singh v. Ram Chand (2). Amongst 
recent rulings of this Court is one by 
Almond, J. C., reported as Nasir Ahmad v. 
Matbub, 152 Ind. Cas. 211 (8). 

The descriptive heading printed in the 
report is misleading, but the learned 
Judicial Commissioner held that an order 
of a District Judge in appeal reversing an 
order of the trial Court regarding the 
court-fes payable and directing the trial 
Court to decide the suit upon its merits 
was not an order coming within ‘the defini- 
tion of a decree and was, therefore, not 
one against which any further appeal 
could lie. We are.totally unable to ap- 
preciate tho argument to the contrary 
bssed upon the suggestion” that s. 107, 
Civil Procedure Code, read with e. 2 renders 
the rejection of a memorandum of appzal 
a decree. We hold that the order of the 
District Judge is not» decree and that no 
further «ppes! lies therefrom. We, however, 
proceed to deal with the case in revision. 
Here again learned Counsel for respon- 
dents aigues that the District Judge had 
jurisdiction io decide the amount of court- 
fee payable by the plaintiff and hence 
that no revision lies against his order. 
We cannot accept this argument -which 
appeats to us to be specious. The District 
Judge ‘undoubtedly had jurisdiction tə 
decide the correct amount-of court-fee, but 
his decision on the point resulted in his 
refusal to exercise jurisdiction in respect of 
the merits of the ,appeal before him; and 
hence if that decision were wrong, it 
resulted in a refusal to exercise jurisdiction 
vested in him. 

Upon its merits the cass before us isa 
very simple one. The suit was for a 
declaration and the subsidiary prayer’ in 
the plaint for cancellation of a mu'ation 
was redundant. A mutation merely gives 
effect to rights and does not create rights; a 
declaration. by a Civil Court upon matters 
within its jurisdiction declares rights and 
must be followed -by a mutation, giving 
effect to the declaration; there is no analogy 
between the. cancellation of a mutation 
and the cancellation. of a deed between tha 
parties:. The only relief which the plaint- 
iff could. claim from the Civil Court was a 


` (1) 133 Ind, “Cas, 613; A-I R 1932 Gal. 482; 59 O, 


388; Ind. Rul. (1932) Gal. 4183. . 


. (2) 133P LR 1915; 26 Ind: Cas, 519; A IRING 


Lah. 8; 85P WR 1915. 


(8) 152 Ind. Oas, 241; AT R1931 Pesh, 88; TR 


Pesh 48, £ 
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declaration of title; if that relief be 
rented, it resis wilh the Revenue 
Authorities to give expression to that 


declaration in the revenue records by 
mutation, but they cannot be forced to 
doso by an orderof the Civil Court. We 
hold that the order of the District Judge, 
dated May 11, 1934, was based. upon a mis- 
conception and was erroneous; we hold 


further that. by. his order, dated May 15, 


1934, tke District Judge refused to exercise 
á jurisdiction vested in “him and which 
could. not be removed by his erroneous 
Accordingly we accept 
the present petition in 1evision, set aside 
the orders of the District Judge, dated 
May ll and15, 1934, end direct him to 
hear the <ppeal upon the merits. This 
revisicnal order is passed under s. .15], 
Civil Procedure Ccde, upon ihe enalogy of 
the procedure laid down in O. XLI, r. 23. 
Costs in the present proceedings are 
allowed to ihe pe’itioner against the respon- 
dent. 
D. Petition accepted. 


rr 


MADRAS HIGH COURT 
Second Civil Appeal No. 1738 of 1931. 
November 21, 1135 

. VENKATARAMANA Rao, J. 
RAJU GOUNDAN—Dzsrenpant No. 1— 
APPELLANT 
versus 


KAPPU GOUNDAN—Puatntirs— 

: RESPONDENT i 
` Madras Estates Land Act (I of 1908), ss. 3 (3), 
111, 112, 189—Joint ltandlords—Issue of separate 
pattas to same tenant for undivided shares - Sale 
by one landlord—-Validity~-What passes to pur- 
chaser—Suit to set aside sale—Jurisdiction of 
Civil Court~—Scope of s. 189. 

A village belonged to two mokkassadars who 
owned it in two undivided halves. Esch of them 
issued a separate patta to the same tenant for hig 
undivided half in which the amount of rent due to 
each was stated. For arrears due to one of them 
the properties were brought to sale: 
` Held, that under s. 3, cl. 3, cf Estates Land 
Act, it is permissible by agreement between joint 
landholders anda ryot to treat the undivided share 
of a landholder as a separate holding. The sale 
was not invalid onthe ground that no notice’ was 
given by both the mokkassadars, but under -the sale 
only the undivided moiety mentioned.in the patta 
issued by the landlord who brought the holding to 
sale passed to the puichascr : 

Held, further that the. jurisdicticn of the Civil’ 
Ccurt is taken“away. by s 189 of the Actonly ia 
respect of a dispute or matter which could have 
been urged ina suit under s. 122, thatis, to cone 
fest the right of sale; where the ground of attack 
js such that itcould not be urged in a suit under 
s. 112 the jurisdiction of the Civil Oourt is not 


takea away. - 


` 
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5. C. A. against the decree cf the Court 
of the Subordinate Judge of Vellore in A. S. 
No. 48 of 1930 (A. S. No. 155 of 1929 on the 
file of the District Court of North Arcot) pre- 
ferred against the decree of the Cours of 
the District Munsif of Arni in O. S. No. 627 
of 1927. 

Mr. P. C. Parthasarathy Ayyangar, for 
the Appellant. 

Mr. M. Patanjali Sastri, fcr the Respon- 
dent. 

Judgment.—The suit out of which this 
second appeal arises was instituted by the 
plaintiff for possession of the suit properties 
on the ground that he purchased them from 
one Subba Reddi who purchased them ata 
rent sale. The suit lands are comprised in 
Morappathangal village which belongs to 
two Mokkassadars, Sundararaja Rao Saheb 
and Ramchandra Rao Saheb. They owned 
and pcssessed the seme in two undivided 
halves. From the evidence in the case it 
appears that these two mckkassadars were 
issuing separate pattas to the same tenant 
each for his undivided half, (mide the evi- 
dence of P. Ws. Nos. 1 end 2). The paias 
mention the enlire survey’ numbers which 
are owned by the two mokkassadars jointly 
and the amount of rent which the various 
survey numbers will have to bear and the 
total rent, and in the end, it is staled that 
the amount due in respect of the pattadar’s 
half is Rs. 19-4-7. For arrears due to 
Sundararaja Rao Saheb es per the patia 
issued by him for F'asli 1331 the suit prop- 
erties were brought to sale and were pur- 
chased on November 28, 1923, by one Subba 
Reddi. He conveyed the suit properties by 
a sale deed dated July 25, 1927, to the 
plaintiff. When he preceeded to take pcos- 
session he wes obstructed by defendants 
Nos. 1 and 2 who ere the tenants of the 
suit land. They are the brothers of Muruga 
Goundan (since deceased), in whose name 
the patta was issued. The defendants 
impeach tke rent sale as invalid on various 
grounds, namely, that there was no proper 
notice or publication, that the sale was not 
effected hy both the mokkassadars and that 
in any event the sale could not convey more 
than ihe undivided moiety which belonged 
to Sundararaja Rao Saheb and the plaintiff 
is not entitled to recuver possession of tLe 
entire land. 

The learned District Munsif wuo tried the 
suit held there wes proper nolice and 
publication but that under the rent salo 
only half the undivided share in the various 
items of the suit lends passed to the pur- 
chaser and the plaintiff is entitled to:posses- 
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sion only of the undivided half. The learn- 
ed Subordinate Judge reversed ‘the deci- 
sion holding that the enlire lands must be 
deemed to have been sold and gave a decree 
in favour of the plaintiff. 

It is contended in appeal that the rent 
sale was invalid om the: ground that no 
notice was given by both the mokkassadars, 
nor was the property brought te sale at the 
instance of both the mokkassadars and in 
any event the undivided moiety only could 
have passed under the rent sale. 

There can be no question that under the 
Estates Land Act if there is more than one 
landholder, all the joint landholders must 
concur in enforcing the rights or remedies 
provided under the Act. Therefore, the 
question arises, is it opən to one of the 
joint landholders to bring the properties 
jointly owned by him or any portion thereof 
to sale under s. 111 or 112 of the Estates 
Land Act? In Sreenivasa Varadachariar 
v. Swami Reddi (1), it w..s held that though — 
a joint owner is not entitled to sue for 
proportionate rent, if parties agree to accept 
end pay provortionite rent according to 
shares, there is nothing illegal in it cnd that 
an cwher of 548th share in a shiotviem 
village was held entitled to tender a patta 
for his 54th share. This decision, there- 
fore, seems to assume that it is open by 
agreement belween the several joint holders 
and the ryot to apportion the rent payable 
to each Jandholder and that in respect of 
each landholder there can be tender of 
pattas and muchilikkas with reference to 
that share. If, therefore, there can be 
apportionment of rent and separate ex- 
change of paitasand muchilikkas and they 
can be enforced in a Court of law, it stands 
to reason that all the other remedies should 
also be available. Is there anything in the 
Estates Land Act to prevent such a thing 
being done ? ‘Holding’ is defined in s. 3 (3) 
of the Estates Land Act as a parcel or 
parcels of land held under a single patta 
or engagement in a single village provided 
that the landholders and ryots so agree in- 
writing any portion of a holding as above 
defined shall be treated as a separate Lold- 
ing. Under a corresponding section of 
the Bengal Tenancy Act there wes a cenflict 
of opinion before the Act was amended - 
recently as to whether the undivided share 
would form the subject of a holding. The 
reason assigned for the view thst it could 
not be was that: 

“a parcel ofland is a land defined by metes and 
bounds and consequently a share in a parcel of 


(1) 23 ML J 161; 16 Ind. Oas, 458 ~ 
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land cannot be deemed to be a 
within the meaning of 
‘holding. ” 

See per Mookerjee, J .in Parbati Debi v. 
Mathura Nath Banerji (2). Banerji, J. took 
the same viewin Baidya Nath De Sarkar 
v. Ilim (3), that a: 

raiyati holding, which from the very definition 
of a ‘raiyat’ in s. 5, sub-s, 2 of the Bengal Ten- 
ancy Act, means land occupied by a raiyat for the 
purpose of cultivation, can be ordinarily held only 
in its entirety, and the cultivation of an undivided 
fractional ‘Share of a parcel of land will be ordina- 
rily meaningless.” 

The reason assigned for the view that it 
could be was stated by Petheram, C. J. 
thus (at p. 924*); 

The owner of an undivided fractional share in 
a parcel of land is the owner of that share in 
every part of it, and a tenant in possession of such 
an undivided share isthe holder of an undivided 
share In every part of it, and is, I think, properly 
described as the holder of the parcel, because he is 
holder of an undivided share in every part of it.” 
_ That conflict is now set at rest by amend- 
ing the Section by the inclusion of “the 
undivided share.” “(Section 3, cls. 5 of Ben- 
gal Tenancy Act). It may be mentioned 
that the view that the undivided share 
cannot be a part of a holding, and that 
it cannot be the subject of a separate 
tenancy did not prevail in this High Court. 
In Purushottamma v. Raju (4), one of two 
Joint shrotriemdars was held entitled to 
enforce the acceptance of a patta and the 
execution of a muchilikka and a suit for 
arrears of rent in respect of his half share. 
Their Lordships Muthuswamy Ayyar and 
Brandt, JJ. observe; 

“Tt is urged by the appellant's Pleader and ad- 
mitted for the respondent that for Fasli 1288 the 
respondent accepted a patta from the appellant, and 
executed a muchilikka in respect of the half share 
of the shrotriem claimed in the present suit. This 
being so, there wasa distinct contract and holding 
in respect of that share.” 


This is apparently the view taken in 
Sreenivasa Varadachariar v. Swami Reddi 
(1). In Sri Raja Simhadu Appa Rav v. 
Prattipatht Ramayya (5), . ubramania 
Ayyar, Officiating 0O. J. was inclined to 
the view that a tenant-in-common may have 
ejectment as against the lessee to the extent 
of his undivided interest following Cutting 
v. Derby (6) and Due de Whayman v. 
Chaplain (T) a view which found 


(2) 400 29at pp. 35 & 36; 15In@® Cas. 453- 
w N S77: 16 OLIH, aes 
9) 25 O 917 at p. 921, (Foot Note), 
SILM L. 
(5) 29 M 29. 
(6) (1776) Ir. W Bl. 1075 at p. 1077; 96 E R 633. 
(7)3 Taunton 120; 12 R R 615; 128 E R 49. 
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the definition of the term 
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acceptance in Korapalu v. Narayana (8).- 
In Doe de Whayman v. Chaplain 
(7), it was held where in a lease by four 
joint tenants three of them were entitled to 
recover a three-fourth share from the demise 
on giving a notice to quit and Mansfield, J. 
observed: 

“ Although the title as well as the estate be un- 
divided, yet each hath so much as his portion is; 
and when they all joinin a feoffment each conveys 
only his part. So, if all join in a demise, in law, 
it is the demise by each of his portion. Ifso, and 
if each demises only his own share, it cannot be 
said, that he cannot put an end to that demise, 
whether his companion join with him or not.” 

This is under the general law. The ques- 
tion is whether there is anything in the 
Estates Land Act whichis against this view. 
Under the Estates Land Act there cannot 
be an ejectment of a part of the holding 
unless perhaps it is a separate holding, 
though there can be sale of a part. As I 
understand s. 3, cl.3 of the Estates Land 
Act, it is permissible by agreement between 
joint landholders and a ryot to treat the 
undivided share of a landholder a8 a sepa- 
rate holding and it would be a portion of 
the holding within the meaning of the pro- 
viso. It may be noticed that there is no 
provision corresponding to the proviso 
tos. 3, cl. 3,in the Bengal Tenancy Act, 
before the amendment and there was fur- 
ther a distinct prohibition under s. 188 of 
the Bengal Tenancy Act against one of 
joint landlords functioning separately. In 
the present case the entire lands must be 
deemed to constitute one holding under two 
joint mokkassadars and by agreement with 
reference to each undivided half share there 
is a separate holding. 

Under ss. 111 and 112 it is open toa 
landholder to bring the holding or a part 
thereof to sale for arrears of rent. The 
undivided moiety will be a part of the hold- 
ing and by virtue of the patta issued 
in this case a separate holding having been 
constituted in respect of a part of the hold- 
ing it would be open to the landholder to 
bring that separate holding to sale but he 
would not be eutitled to bring the entire 
lands to sale. What passed under the rent 
sale must be deemed to have been only 
the undivided moiety mentioned in the 
patta which was issued by Sundararaja Rao 
Saheb. 

lt is contended on behalf of the respond- 
ent that it isnot open to the defendants to 
contend that the rent sale is invalid by 
virtue of s. 189 of the Estates Land Act on 
the ground that no suit has been filed under 

(8) 25 M LJ 315; 20 Ind. Oas. 930; 1913) M W N 
655; 38M 445. 
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s. 112 of the states Land Act. He relies 


very strongly on the decision in Irulappan “ 


Servai v. Veerappan (9), 


where Od ; 
observes at p. 1175. PEN 


“if the ryot does not avail himself of the remedy : 


provided by s. 
Civil Court.” 

It would be difficult to support this proposi- 
tion in its entirety in view of the later Full 
Bench decision in Rajah of Ramnad v. 
Venkatarama Iyer (10). In that case prop- 
erty was sold ata rent sale without the 
requisite notice being served as required by 
s. 112 of the Act. Objection was taken as 
no suit was filed under s. 112 of the Act, 
Civil Courts have no jurisdiction to try the 
suit. The contention was-negatived and the 
opinion of the Full Bench was that the suit 
lay in « Civil Court Schwabe, C. J. deliver- 
ing the opinion of the Full Bench observed 
as follo 

"The only suit which is referr i 
Part A of the Schedule, is en pega 4 i 
ryot within 30 days of the service on him of the 
notice to contest the right of sale. This suit is 
nothing of the kind. This is a suit by the ryot, 
who says that his property has been unlawfully 
sold and there is nothing in the Act or in the 
schedules of the Act to take away the jurisdiction 
of the Oivil Courts to try such suits,” 

The principle underlying this decision 
seems to be thatif the rent sale is wholly 
without jurisdiction, thesale must be treated 
as not one under the Act and the right of 
suit conferred under the general law 
is not taken away from a person aggrieved 
by such sale. In fact in Chidambaram 
Pillai v. Muthammal (11), Ayling, J. who is 
a party to the decisionin Irulappan Servai 
v. Veerappan (9), held that a suit for a 
declaration that the sale of a holding under 
s. 111 was void in consequence of the land- 
holder’s failure to apply for sale within 45 
days as prescribed by s. 115 of the Act will- 
lie in the Oivil Court. In that case he 
obere a Tolone. 

“A suit for declarati i i 
not one of those set forth ao R S r to “the 
Act. It may seem anomalous to give jurisdiction 
to award damages for the illegality to the Revenue 
Court which ordered the sale, and the jurisdiction 
of setting it aside to the civil tribunal. But if the 
view taken by the lower Court is correct ‘then in 
spite of the mandatory directions of 8.115 ‘an order 
of a Collector for sale which was passed, without 
dor admittedly, no an do a annot be questioned ; 
Fo a a Reverte Bee 0 set aside the sale will 
xh = LW 90; ai oe aa 918; (1922) M W 

45 0; 69 Ind. Cas, 923; 16 L W 874. 
1922) MW N . E : 
a > i MW ad > IN LTl58 43M L J 264: 
cae M 1042; 23 Ind. Cas. 524; 1 LW 414; 15 M 
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112, he has no other remedy in the 
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In Aiyya Mudalt v. Sourimuthu Odayan 
(12), Jackson, J. distinguished the Full © 
Bench case thus: i 

“The question resolved itself into one whether a 
ryot who alleged that his holding has been unlaw- 
fully sold and had never been given an opportuni- 
ty of availing himself of a remedy- under the Act, 
could sue in the ordinary Civil Court. ‘ That being 
so', the Bench answered the question in the affir- 
mative. Therefore, this ruling is not an authority 
for the very question which it propounded but it 
did not answer whether the fact that a remedy lay 
by a summary suit to prevent the sale would bar a 
subsequent civil suit to set it aside.” 


and he held that in that case a suit would 
not lie in a Civil Court to set aside a sale 
on the ground that a patia had not been 
tendered as it was a matter in respect of 
which a suit might have been brought under 
s. 112. Section 189 is in these terms: 

“A Collector or other Revenue Officer specially 
authorised under this Act shall hear and determine 
as a Revenue Court all suits and applications of 
the nature specified in Parts A and B of the 
Schedule and no Civil Court in the exercise of its 
original jurisdiction shall take cognizance of any 
dispute or matter in respect of which such suit or 
application might be brought or made.” 

Giving the plain and natural meaning to 
the words of the section, the intention is 
manifest that the jurisdiction of the Civil 
Court is taken away only in respeut of a 
dispute or matter which could have been 
urged in a suit under s. 112, %. e., to contest 
the right of sale. The correct view, in my 
Opinion, is that no suit will lie in a Civil 
Court to set aside a sale on any of the 
grounds which could have been urged to 
contest the right of sale in a suit under 
s. 112, whether it relates to jurisdiction or 
mere irregularity in procedure. But where 
there is no notice of sale or where the 
ground of attack relates only to matters 
arising out of or consequent on the sale and 
generally could not be urged in asuit under 
s. 112, the jurisdiction of the Civil Court 
is not taken away. In this case whether the 
entire holding will be sold or only an un- 
divided half can only be known after the 
land-holder applies for sale after the. expiry 
of 30 days from the date of the service of the 
notice and obviously that only the undivyid- 
ed half shouid have been sold and not the 
entirety, could not have been urged by way 
of suit under s. 112. Therefore, s. 189 is no 
bar to the cognizance of the plea. Further, 
in the view have taken that the holding 
was a separat® holding in respect of an 
undivided half, what could have passed 
under the reni sale was only the undivided 
half and the plaintiff acquired only title to 
that half. I, therefore, reverse the decree of 


(12) 53 ML J 222; 103 Ind. Cas. 851;(1927) M W 
N 304; 38M LT 362;4 IR 1927 Mad. 713. 
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the learned Subordinate Judge and restore 
the decree of the learned District Munsif. 
I direct each party to bear his own costs 
throughout. i 
(Leave refused.) 
A. Decree reversed. 


BOMBAY HIGH COURT 
Award No. 106 of 1931 
September 10, 1935 
B. J. WADIA, J. 

MANILAL LALLUBUAT AND OTHERS— 
ÅPPELLANTS 
VETSUS 
BHARAT SPINNING & WEAVING Oo., 
LTD.—RESPONDENTS 

Costs—Taxation—Defendants, appearing by same 
attorney—One bill of costs, if can be had where 
interests are diverse—If ban be represented by 
separate Counsels—Test is whether interests are 
identical or whether before proceedings commenced 
there was reasonable probability of their defences 
being substantially different. 

Defendants appearing by the same solicitor, how- 
ever numerous or diverse they or their interests 
may be, can have but one bill of costs; but this 
will not limit their representation in Gourt. If 
their interests are diverse, separate Counsel may 
appear in Court, and their charges will be allowed. 
Prima facie each person alleged to be a partner or 
to have held himself out as a partner has a right 
to defend himself separately. 

The test in such cases is, whether there is a 
resonable probability of there being a substantial 
difference in the two defences. The fact that the re- 
tainers signed by the two -alleged partners, in fav- 
our of the attorneys are separate and that they did 
not siga one joint retainer is certainly a matter 
for consideration in determining whether the inter- 
ests of the two parties who signed two separate 
retainers were identical, but it does not necessarily 
follow from the fact that two retainers were sepa- 
rately signed that the interests of the two parties 
cannot be identical. The question is whether the 
attorneys were justified from the commencement in 
having a reasonable apprehension that the cases of 
their two clients were not identically the same. 
What is a reasonable apprehension cannot be strict- 
ly defined and all that the lazing Master has to see 
is that the parties have not unnecessarily augmented 
costs by each filing a separate appearance, Gorakh- 
ram Sadhuram v. Pirozsha (1), Greedy v. Lavender 
(2) and A.G. Spalding v. A. W. Gamage, Limited (3), 
referred to. 

Mr. J. H. Vakeel, for the Appellants. 

Mr. J.S. Khergamwata, for the Respon- 
dents. 

Order.—This is a chamber summons 
taken out by the Bharat Spinning & 
Weaving iCo., Ltd., who were® the respon- 
dents in Appeal No. 51 of 1932, for an 
order that their objections, dated April 9, 
1934, to the taxation of the bill of costs 
of the appellants may be allowed, and the 
appellants ordered to pay their costs of, 
and incidental to, this summons and also 
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Taxing Master. The bill of costs was lodged 
for taxation by the appellants’ attorneys, 
Messrs. Khandawalla and Chhotalal, on 
September 15, 1983, and the taxation was 
completed on or about March 22, 1934. 
Thereafter the respondents filed their ob- 
jections, and a warrant to review the taxa- 
tion was issued in the ordinary course. 
After hearing the attorneys of the parties 
the Taxing Master gave his judgment on 
August 15, 1934, a copy of which is an- 
nexed to his certificate dated August 17, 
1934. 

There were disputes between the Com- 
pany and the firm of Mulchand Pran- 
jiwandas in respect of certain dealings in 
piece-goods which were referred to arbitra- 
tion. The arbitrators made and published 
their award under which the firm was 
held liable to pay a saum of Rs. 45,000 
odd tothe Company. Tne award was duly 
filed in Court. The Company thereafter 
called upon four persons as being partners 
in the firm of Mulchand Pranjiwandas to 
pay the amount. Two of these four are 
the appellants. They contended that they 
were not partners in the firm, and denied 
liability. 

The Company thereupon took out a cham- 
ber summons dated July 21, 1931, for 
leave to execute the award made against 
the firm against the four persons including 
the appellants. The appellants showed cause, 
and the summons was adjourned into Court 
for trial of the issues arising on the summons. 
Two issues were raised at the trial, viz. (1) 
whether Manilal Lallubhai and/or Mad- 
havlal Lallubhai were partners in the firm 
of Mulchand Pranjiwandas at the date of 
the accrual of the cause of action, and (2) 
whether the said persons or either of them 
held themselves out as partners in the firm 
of Mulchand Pranjiwandas. Certain par- 
viculars of the holding out were furnished 
by the Company. An order was made for 
further and better particulars which were 
subsequently furnished. At the trial the 
two appellants were represented by two 
different Counsel, one for each appellant, 
though both were instructed by the same 
firm of solicitors, viz., Messrs. Khanda- 
walla and Chhotalal. Kania, J., held after 
a lengthy trial that the appellants were 
partners in the firm or had held themselves 
out as such. The appellants appealed, and 
the appeal was allowed. The Company 
who were respondents were ordered to pay 
to the appellants their costs of the appeal 
and of the chamber summons dated July 21, 
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1931, including the costs of trial of the 
issues in the Court below and of the 
order dated September 8, 1932, when taxed. 
The appeal Court also certified that it 
was a fit case for the engagement of two 
Counsels in appeal. Two Counsels had 
been briefed for the appellants jointly on 
the hearing of the appeal. ” 

In lodging their bill of costs for taxation, 
the attorneys for the appellants brought 
in the bill in two columns for appellants 
Nos. 1 and 2 separately, and the Taxing 
Master has allowed two sets of costs to 
appellants Nos. 1 and 2 seperately in 
respect of the hearing on the trial of the 
issues, though they are not identically the 
same set of costs in respect of various 
items. The respondents contend that the 
Trxing Master exceeded the order of the 
appeal Court in taxing the bill, as the 
appeal Court allowed the costs of the trial 
of the issues before Kania, J., but did not 
expressly order separate sets of costs for 
the two appellants. The respondents fur- 
ther contend that the appellants were not 
entitled to the costs of separate Counsel 
on the chamber summons without an ex- 
press order of the Court, and that the 
cosis separately incurred on behalf of ap- 
pellant No. 2 in the Court below should 
not be allowed between party and party 
on the ground that they were incurred 
merely at the desire of the party, viz. 
appellant No. 2 Madhavlal Lallubhai, and 
need not have been incurred at all. It is fur- 
ther contended that the interests of the 
two appellants were identical, and no se- 
parate work was done by Counsel who ap- 
peared for appellant No. 2 at the trial of 
the issues. The uppellents’ Counsel con- 
tends that there are really two bills of 
costs and not one. [ do not thinkit can 
be correctly said that there are two se- 
parate bills of costs for the two appellants. 
There is only one bill asis stated in the 
chamber summons, but the bill is divided 
into two parts on behalf of the two appel- 
lants. It is also not correct to say that 
this isa double set of costs, one for Mani- 
lal Lallubhai, appellant No. 1, and an- 
oiher identically the same for Madhavlal 
Lullubhai, appellant No. 2. It was pointed 
cut that in many cases the items in the 
bill have been divided into halves be- 
tween the two appellants. Some items have 
been allowed separately to the two appel- 
lanis when they could not be divided 
into halves. l 

Tle separate items in the bill are not 
in dispute before me on this chamber 
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summons. They have been pointed out by 
the one party or the other merely in sup- 
port of their contentions. To take for 
instance the main item in respect of in- 
struction charges, the attorneys for the 
appellants put down the figure of 
Rs. 3,750 for each of the two appellants 
separately. The ‘Taxing Master has al- 
lowed Rs. 2,750 for instruction charges on 
behalf of appellant No. | and Rs. 1,250 
on behalf of the other. I take it to be 
the usual practice of his office that before 
the item for instruction charges is sttled 
by him he looks at the brief given to 
Counsel at the hearing, and goes through 
the observations and instructions to Coun- 
sel contained in the brief. The important 
point for consideration is one of the prin- 
ciples of taxation on which the bill has 
been taxed. The Taxing Master had to 
decide whether the appellants were justi- 
fied not only in brieting two Counsel for 
the two appellants separately at the hear- 
ing of the issues before Kania, J., but in 
incurring separate sets cf costs in respect 
of various items mentioned in the bill for 
each of the two appellants. Ihave already 
stated that with regard to the costs of the 
hearing in the Court below the only order 
made by the appeal Court was that the 
respondents should pay the appellants’ 
costs of the appeal. It was, therefore, 
argued that the appeal Court had impliedly 
disallowed separate sets of costs for the 
two appellants. I do not think that that 
conclusion necessarily follows. Kania, J., 
could not have dealt with the point of 
separate sets of costs, because he held in 
favour of the respondents, and ordered the 
appellants to pay their'costs. 

The appeal Court must have been well 
aware that Counsel had appeared sepa- 
rately for the two appellants in the Court 
below, but it is common ground that nei- 
ther the appellants nor the respondents 
argued before the appeal Court whether 
two sets of costs should be allowed or only 
one. The Taxing Master, therefore, had to 
consider on principle whether the facts 
and circumstances of this case and the 
contentions of the parties made it area- 
sonably necessary expense for the employ- 
ment of Counsel for the two appellants 
separately, arf] also for incurring separate 
sets of costs for the two appellants from 
the time the warrant was signed by each 
in favour of the attorneys, or whether it 
was an unusual or extraordinary expense. 
The principle of taxation on which costs 
of briefing separate Counsel are allowed is 
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laid down in the Guide to Costs by Por- 
ter and" Wortham, Edn. 13, at p. 920, as 
follows: 

“Defendants appearing by the same solicitor, 
however numerous or diverse they or their in- 
terests may be, can have but one bill of costs; 
but this will not limit their representation in Court. 
If their interests are diverse, separate Counsel 
may appear in Court, and their charges will be 
allowed.” 


The test in such cases is, as was poiat- 
ed out by me in an earlier jugdment in 
Gorakhram v. Pirozsha (1), whether there is 
a reasonable probability of there being a 
substantial difference in the two defences. 
In my opinion the same test should also 
apply in considering whether the attorneys 
were justified in incurring separate sets of 
costs in respect of! various items for the 
two appellants,not altogether separate sets of 
costs, one identical with the other, but 
separate in respect of various items where- 
ever necessary. The test really is whether the 
interests of the parties were identical, or whe- 
ther before the hearing commenced there 
was a reasonable probability of the défences 
being substantially different. Counsel for the 
appellants argued that there was no justi- 
fication even for the appearance of the two 
appellanis by separate Counsel in the Court 
below, for the record showed that the 
cross-examination of the witnesses, the 
arguments advanced, and the authorities or 
almost all the authorities cited on behalf 
of appellant No. 1 were adopted by Coun- 
sel who appeared for appellant No. 2. He 
also said that appellant No. 2 was examin- 
ed as a witness on behalf of appellant 
No. 1 which showed how identical their 
interests were. He further argued that at 
the utmost the Court should only allow 
the appellants the costs of the briefing 
charges for the two Counsel, but not a 
separate set of costs in respect of the items 
allowed tby the:Taxing Master. 


The Taxing Master in his judgment has 
stated that the retainers signed by the two 
alleged partners, Manilal and Madhavlal, 
in favour of the attorneys are separate. 
They did not sign one joint retainer. That 
is certainly amatter for consideration in 
determining whether the interests of the 
two parties who signed twos separate re- 
tainers were identical, but it does not ne- 
cessarily follow from the fact that two 
retainers were separately signed that the 
interests of the two parties cannot be identi- 
cal. Otherwise it might be said that even 


(1) 35 Bom. L R 93; 142 Ind. Cas. 353; A I R 1933 
Bom. 92; Ind. Rul, (1933) Bom, 215. 
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parties who were really in the same 
interest should bė entitled to separate sets 
of costs, if only they went on separate 
days to the same attorneys and signed 
separate retainers. I donot think that the 
judgment of the Taxing Master is based 
solely on that consideration. The test 
which he applied was to ascertain whether 
before the trial commenced there was a 
reasonable probability of a substantial 
difference in the defences. Ido not agree 
with the respondents’ Counsel that the only 
test of theidentity of interests is to con- 
sider what actually happened at the trial 
at every stage of the proceedings. The 
question is whether the attorneys were 
justified from the commencement in hav- 
ing a reasonable apprehension that the 
cases of their two clients were not identic- 
ally the same. It was argued that in 
that case they should have kept one client 
and sent away the other to a different firm 
of attorneys, but I do not think that 
there was such a conflict of interest as to 
necessitate appearance by separate sets 
of attorneys. They were not claiming any- 
thing one against the other. They were 
interested in fighting the respondents, but 
in the fight various considerations might 
have to be urged on behalf of the one 
which might not have to be urged on 
behalf of the other. What is a reasonable 
apprehension cannot be strictly defined and 
the following observations made by the 
Master of the Rolls in Greedy v. Lavendar 
(2) are pertinent in this connection 
(pp. 419-20*) : 

“Parties in the same interest ought to join in 
their defence; but it is found almost impossible 
to lay down any rule to punish parties who do 
not join in their defence, The protection of the 
suitor is in the discretion and honour of Counsel 
and solicitors, There are such shades of difference— 
such nice distinctions, that the Court can seldom 
come to a satisfactory conclusion. When the point 
has been brought before me, I have experienced 


great difficulty in punishing persons for not joining 
somebody else in their defence.” 


Keeping this difficulty in mind, I would 
say that all thatthe Taxing Master has 
to see is that the parties have not un- 
necessarily augmented costs by each filing 
a separate appearance. It was pointed out 
that except for the difference in the name 
of the two appellants there were identic- 
ally the same affidavits on the chamber 
summons. Thatis not conclusive, because 
if the two appellants signed retainers 
separately in favour of the same attorneys , 


(2) (1848) 11 Beav. 41% 18L J Ch. 62; 83 R k 
19 
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and one affidavit is sent to the opposite 
side before the other, it. may well be that 
the affidavits are almost identically the 
same. It was further pointed out that only one 
Counsel appeared on the chamber sum- 
mons, that there was one summons for 
particulars, that there was one appeal be- 
tween the two appellants, that at the hear- 
ing before Kania, J., one Counsel did 
all the work and the other had to do little 
ifat all. This isan argument which cuts 
both ways; it shows that wherever pos- 
sible, extra costs have been saved and 
not incurred. On the other hand it was 
also pointed out by the Counsel for the ap- 
pellants that Mr. M.S. Vakil, who appear- 
ed for appellant -No. 2 in the Court below, 
did argue his client’s case, and that he did 
ask questions of his own client over and 
above the questions that were asked by 
Mr. Lalji on behalf of appellant No. 1. 
The issues that were raised, which I have 
referred to before, also show that there was 
some divergence of interest between the 
two appellants. There is a divergence of 
interest appearing also from the further and 
better particulars of the holding out which 
were furnished by the respondents. In 
some cases it is appellant No. 1 with some 
other party or parties who made the repre- 
sentation ; in other cases it is both the ap- 
pellants, or appellant No. liand/or appellant 
No. 2, or appellant No. 2 alone. 

The judgment of Kania, J., also differ- 
entiates between the cases of the two appel- 
lants. In my opinion, prima facie each 
person alleged to be a partner or to have 
held himself out asa partner has a right 
to defend himself separately. No doubt the 
two appellants are brothers, but could it 
be said that one brother was entirely safé 
and justified in entrusting his defence to 
the Counsel for the other? Could it also 
be said that there was no reasonable pro- 
bability that one might be held to be liable, 
whereas the other might have had judg- 
ment pronounced in his favour? Counsel 
for the respondents argued that one Coun- 
sel could have done the work for both, and 
that it often happened that where one Coun- 
sel appeared for two parties, only one was 
held liable and the other was not. That 
does happen in some cases, but where there 
is a reasonable probability from the com- 
mencement of the trialof a difference in the 
two defences, it is also probable that a situ- 
ation may arise when it may be embarass- 
ing for the same Counsel to throw himself 
first into the defence‘ of the one client and 
afterwards into that of the other, although 
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there may not be any material incompati- 
bility between them. That-was poitted out 
by Sargent, J., in A. G. Spalding v. A. W. 
Gamage, Limited (3). There are cases in 
which it has been held that parties are not 
entitled to sever, but each case must de- 
pend on its own facts and circumstances. 
It is provided - by r. 546 (i) of our High 
Court Rules that : 

“No costs are to be allowed on taxation which 
do not appear tothe Taxing Officer to have been 
necessary or proper for the attainment of justice 
or defending the rights of the party or which ap- 
pear to the Taxing Officer to have been incurred 
through over-caution, negligence, or mistake, or 
merely at the desire of the party.” 

It has been held that this rule applies 
to taxation between party and party : Para- 
shuram Shamdasam V. Tata Industrial Bank 
(4). In my opinion, the costs incurred on 
behalf of the two appellants separately were 
proper for defending the rights of either 
of them. I agree with the Taxing Master 
that a certain amountof latitude has to be 
allowed tothe solicitors in considering be- 
fore the commencement of the proceedings 
whether there is a reasonable probability of 
the defences being different or not. I do 
not think a solicitor can always foretell ex- 
actly how the case will shape as it proceeds, 
especially when there is the chance of a 
long hearing. Moreover, I have already 
stated that there is not in this case a double 
set of costs in the sense that the costs incur- 
red on behalf of one appellant are identi- 
cally the same as the costs incurred on 
behalf of the other. I have not gone into 
the items separately, as no particular 
item is objected to. The question is 
one of principle, and in the principle 
which the Taxing Master has adopted, I 
think he was substantially correct. In res- 
pect of the items of costs, the Taxing Master 
has to use his discretion, and the Court does 
nob lightly interfere with that discretion 
except in extreme cases where there has 
been gross abuse or serious mistake or when 
he has acted on a wrong principle or ap- 
plied an altogether wrong consideration. 
In the result the summons must be dismiss- 
ed with costs. Counsel certified. Costs to 
be taxed. 

D. Summons dismissed. 


(3) (1914) 2 Ch 405; 83 L J Ch. 855; 111 L T 829; 
58 S J 722 


(4) 27 Bom. L R 1195; 91 Ind, Cas. 153; AIR 
1926 Bom, 18; 50 B 69, 
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MADRAS HIGH COURT 
“Civil Appeal No. 378 of 1929 
April 29, 1935 
Mapasavan Narr, J. 

On difference of opinion between 
VARADAOHARIAR AND BURN, JJ. 
(BINGI) NEELAMMA—P iarwttre— 
APPELLANT 
Versus 


AGADI MAREPPA—Dzgrenpant— 
RESPONDENT 

Deed—Construction—Ezpressed intention of parties 
to be ascertained—Evidence Act (I of 1872), ss. 96, 
97—No ambiguity—Hvidence regarding intention of 
executant—Admissibility—Trust—Settlement referr- 
ing to particular wife in consideration of abandon- 
ment of certain claim—Held, settlement was limited 
to wife at the time of settlement—Costs—Suit for 
contsruction of will—Costs, to come out of estate 
—Court Fees Act (VII of 1870), s. 7 (2)—Suit for 
declaration that plaintiff entitled to get certain 
gum per month out of settlement—Court-fees pay- 
able. . 

Per Varadachariar, J.~In the interpretation of 
a document it is the expressed intention of the 
parties that has to be ascertained by the Court. 
The question is not what the parties to a deed 
may have intended to do by entering into that deed 
but what is the meaning of the words used in that 
deed, The statement by the party in the box, that 
he would never have executed the settlement if he 
had anticipated that the expressed intention turns 
out to be something other than what was intended, 
is not admissible ag an aid to construction. Indar 
al v. Jaipal Kunwar (2), referred to. [p. 472, 
col. 2. 

Wrare there is in the document no ambiguity of 
the kind provided for in ss. 96 and 97, Evidence 
Act, evidence can be adduced only in respect of 
facts existing at the time and not directed to in- 
tentions of the executant, in relation to unexpected 
contingencies. Even if the Court has reason to 
think that a settlor may have imperfectly under- 
stood the words he has used or may have miscon- 
ceived the effect of conferring the particular kind 
of estate that the words employed by him are 
capable of conferring, this would not justify the 
Gourt in giving an intepretation to the language 
other than the ordinary legal meaning. Lalit 
Mohan Singh v. Chukkun Lal (3), followed. [p. 472, 
col, 2. 

Per | urn and Madhavan Nair, JJ., Varadachar- 
iar, J., contra,—An interest created in favour of a 
beneficiary is not vested and where the preamble 
of such a settlement makes reference to the parti- 
cular wife and the settlement is in consideration 
of the abandonment of certain claims by the said 
wife, and the trust is created in favour of her hus- 
band, the words “your wife” referred to in the 
settlement, must be limited to the wife at the time 
of the settlement. 

[English Case-law referred to.] 

Per Varadachariar, J.—In cases evhere the disposi- 
„tive words suggest a contingent interest, the gift 
to the donee of the interest or income accruing 
during the interval must be taken to show that the 
gift is vested and the contingency only refers to 
possession. 

Consequently, where a settlor sets aside a parti- 
cular sum asa trust for the benefit of a particular 
person, who is declared to be entitled to collect the 
amounts after the testator’s death, and the settlor 
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agrees to pay interest on the amount regularly 
end it is also provided that if during the lifetime 
of the settlor, the person for whose benefit the trust 
is created dies, his wife, sons and grandsons, alone 
were to become entitled to the said trust, interest, 
etc., the person for whose benefit the trust is creat- 
ed, takes a heritable estate and the corpus must 
be deemed to have vested in that person, even 
during the lifetime of settlor and that the inten- 
tion was to benefit the family and not particular 
member. Bhobun Mohini Debia v. Hurrish Chundra 
Chowdhry (5) and Bhagabati Barmayya v. Kali- 
charan Singh (9), referred to. 

Per Varadachariar and Madhavan Nair, JJ.— 
Burn, J., contra—In suits for the construction of 
wills and settlements, costs of all parties may be 
directed to come out: of the estate, when the claim 
is not baseless and the question of construction not 
free from doubt. Indar Kunwar v. Jaipal Kunwar 
(2), Kristeromont Dasi v. Narandro Krishna Bahadur 
(11), Tarachurn Chatterjee v Sureshchundar Mukerji 
(12) and Ranimont Dasi v. Radha Prasad Mullick 
(13), referred to, 

Where a plaintiff sues for a declaration that he 
is entitled to payment of certain amount per month 
on account of certain settlement, the court-fees should 
be calculated ad valorem on ten times the annual 
amount under s, 7 (2), Court Fees Act. 


C. A. against the decree of the Sub-Judge, 
Bellary, dated March 12, 1929. 

Mr. B. Sumayya, for the Appellant. 

Mr. P. Venkataramana Rao, 
Respondent. 

Varadachariar, J.—The decision of this 
appeal turns on the construction of Ex. A, 
which embodies a settlement entered into 
in July 1924, between the defendant and 
one Veeranna (sometimes referred to as 
Erana). The plaintiff-appellant is Veeranna’s 
widow, but she had not married him at 
the date of Ex. A. His then wife was 
one Govindamma, who died a few months 
after Ex. A. Veeranna himself died early 
in 1927 and plaintiff brought this suit in 1928 
plaiming benefits under Ex. A. Itis admit- 
ted that Veeranna was the daughter's son 
of the defendant and had been brought 
up from his youth by the defendant and 
helped by him all along, whereas Govind- 
amma was not in any manner related to 
the defendant, before her marriage to 
Veeranna. Exhibit A recites that Veeranna 
and Govindamma had filed a pauper 
petition, O. P. No. 59 of 1923, against the 
defendant, claiming that Veeranna was 
entitled to a share in defendant's proper- 
ties and that Govindamma had to recover 
her stridhanam property from the defend- 
ant. The disputes were amicably settled, 
by the two persons withdrawing their claims 
andthe defendant making the arrangement 
under Ex. A. The operative portion of the 
document runs as follows: 


“I (Agadi Mareppa) have arranged out of my 
kivtdness a capital of Rs. 10,000 out of my cash 


for the 
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property and declared it ag a trust for the sake 
of your (Veeranna’s) help, improvement and be- 
nefit according to Dharma. You Veeranna shall 
have no right whatever either to receive (draw 
out) or to make use of (appropriate) or to alie- 
nate the aforesaid amount during my (Agadi 
Mareppa's) lifetime; and it is only after my 
{Agadi Mareppa's) lifetime, that the said (trust) 
amount should come to (Chehdavalasinadi) you; 
but from the income (interest) of the said trust 
amount, I shall, during my lifetime, pay you 
(Bindi Veeranna) throughout each and every 
month at the rate of Rs, 50 (Rupees fifty) per 
month. If I, (Agadi Mareppa) should fail in this 
condition (of paying interest every month), you 
(Bindi Veeranna) shall only be entitled to legally 
collect the aforesaid entire income (interest): but 
you shall not be entitled to collect (recover) the 
aforesaid entire principal trust amount during 
my lifetime. If perhaps any mishap (crisis) should 
befall you (Bingi Veeranna) during my (Agadi 
Mareppa's) lifetime, then your sons and grandsons 
shall alone become entitled to the said declared 
trust interest, etc., everything. To attend to (carry 
out) all affairs rélating to the aforesaid trust, 
I (Agadi Mareppa) have appointed myself as 
and to be the trustee. 1 hope that by the help 
rendered to you (Bingi Veeranna) by me (Agadi 
Mareppa) as aforesaid, you will thrive (get on) 
well, agreeably to lew and regularity and be 


happy. 

It will be noted that though there are 
references to Govindamma in the recital 
portion of the document and to her aban- 
doning her alleged claim to stridhanam 
property, she has not joined in the execu- 
tion of Ex. A nor is she referred to by 
mame in any of the operative clauses. 
The reference to Govindamma in the re- 
cital portions is quite intelligible, because 
it is she who put forward the claim for 
stridhanam and subsequently abandoned 
it. There can be no possibility of ‘another’ 
wife being contemplated at «ll in those 
portions. Why is there no reference to 
her by name in the operative clauses ? As 
the learned Subordinate Judge points out; 
the document, throughout the operative 
portion, uses the singular ‘you’ as referring 
to Veeranna, except in one place where it 
is used in the plural form. The learned 
Subordinate Judge has held that Veeranna 
took no vested interest in the corpus of 
Rs, 10,000 during the lifetime of the de- 
fendant, that when speaking of ‘your wife’ 
in Ex. A defendant No. 1 must have con- 
templated only the then existing wife 
Govindamma and that in the events that 
‘have happened, the trust fund has result- 
ed to defendant No. 1 himself, for his 
own benefit’. Mr. Somayya, on behali of 
the plaintiff-appellant here, has attacked 
these various steps in the learned Judge's 
reasoning. Mr. Venkataramana Rao (for the 
respondent) has contended that in any view 
the plaintiff could have no manner of right 
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and he has strongly relied on the decision 
of the Court of Appeal in In re Coley (1) 
is suport of the view that the reference 
in Ex. A to Veeranna’s wife can only re- 
fer to the wife then in existence. 

In view of the reference made by the 
learned Subordinate Judge to the evi- 
dence now given by the defendant as to 
his intentions when he executed Ex. A, 
it is necessary to emphasize the rule 
that in the interpretation of a document 
it is the expressed intention of the par- 
ties that has to be ascertained by the 
Court. In the well-known words of Lord 


Wenslevdale: 

“The question is not what the parties to a deed 
may have intended to do by entering into that 
deed but what is the meaning of the words used 
in that deed.” 


The statement by the defendant, in 
the box, that he would never have exe- 
cuted the settlement if he had anticipat- 
ed the possibility of a second wife of 
Veeranna claiming the benefit of the ar- 
rangement, or if it had a condition that 
it should be for the benefit of Veeranna's 
sons by any other wife, is not admissible 
at all, as any aid to construction: (cf. 
Indar Kunwar v. Jaipal Kunwar (2) nor 
is it of much use to him to say that he did 
not at the time of Ex. A, contemplate the 
contingency of Govindamma dying and 
Veeranna taking a second wife. To say 
the least, he is, in the events that have 
happened, deeply interested in making 
out that the trust had failed and the 
amount of Rs. 10,000 has now become his 
own property. 

It is difficult to say that there is in 
the document, any ambiguity of the kind 
provided for in ss. 96 and 97, Evidence 
Act. Evidence can be adduced only in 
respect of facts existing at the time and 
not directed to intentions of the execu- 
tant, in relation to unexpected contingen- 
cies. It must also be remembered that, 
even if the Court has reason to think 
that a settlor.may have imperfectly un- 
ders'ood the words he has used or may 
have misconceived the effect of confer- 
ying the particular kind of estate that 
the wcerds employed by him are capable 
of conferring, this would not justify the 
Court in givitig an interpretation to the 
language other than the ordinary legal- 
meaning: Lalit Mohan Singh v. Chukkun 


i 9, (1903) 2 Oh, 102; 72 L JCh. 502; 51 W R 263; 88 
oh Aso 725; 15 I A 127; 5 Sar. 150; 12 Ind. Jur. 377 
*Page of 24 C— [Ed] 
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Lal (3), at p. 850* The rule of construc- 
tion laid" down in In re Coley, (1), is 
that: 

“IE in a will you find a gift by the testator to 
the ‘wife’ of a person, and that person has at 
the time a wife living and acknowledged by the 
testator, the testator prima facie intends to refer 
to the existing wife and not to any subsequent 
wife that person may have, unless indeed there 
may be sufficient context to enable the Court 
to say that the testator is referring also to a sub- 
sequent wife and that the prima facie meaning 
of the gift is displaced. Per Romer, L.J., at 
p. 110)*" 

Two questions therefore arise for con- 
sideration: (i) Is there a gift to the wife 
here, and (ii) If there is one, are there 
reasons in the present case, for departing 
from the prima facie meaning of the ex- 
pression ‘your wife.’ To answer these 
questions, it is necessary to consider at 
the outset, the nature and extent of the 
imterest taken by Veeranna himself under 
Ex. A. If he took no interest at allin the 
corpus during the lifetime of defendant No. 1 
or if he took only a life-interest, it would 
follow that the widow and children could 
claim only under a gift to themselves, but 
if Veeranna obtained a vested interest in 
the corpus even on the date of Ex. A, 
and that amounted to a heritable interest, 
it would not be reasonable to hold that 
_the widow or the sons and grandsons 
take as donees from the settlor. In In re 
Coley (1), there was no gift of the corpus to 
the husband and the gift even of the income 
was in terms limited to his life. In that 
case, therefore, the wife could only claim 
by way of gift to herself. Even where the 
wife takes by way of ‘gift? a distinction 
was atone time suggested between instru- 
ments whereby an interest is in the hrst 
instance created in favour of a person's 
wife and those wherein there is first a 
gift to the husband for life and after his 
death, to his wife and children; see In re 
Lory (4), but this distinction may not be 
countenanced after the decision in In re 
Coley (1). 

The dispositive words in Ex. A are un- 
doubtedly those whereby the defendant 
declares that out of kindness, he has ar- 
ranged a capital of Rs. 10,000 out of his 
cash property and declared it as a trust 
for the sake of Veeranna’s help, improve- 
ment and benefit, There are no words 
of futurity attached to this gift and the 
beneficiary being a male, would under 


2 24 C 834; 24 I A 76; 7 Sar. 155; 1 O W N 387 
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these words prima facie take a vested 
heritable interest in the fund. The suc- 


ceeding clauses in Ex. A, far from con- 
tradicting this result, onl; confirm it. The 
provision relating tOo payment of Rs. 50 
per mensem to Veeranna during the 
defendant's lifetime, is very significant, 
because it is mot independent of the 
gift of Rs. 10,000 (as must be the case 
ifitis a future gift), but expressly 
states that it represents the income or 
interest on the sum of Rs. 10,000. Now 
can there be any question of “interest 
unless the right to the principal has ac- 
erued ? It is well established that. even 
in cases where the dispositive words sug- 
gest a contingent interest, the gift to the 
donee of the interest or income accruing dur- 
ing the interval must be taken to show that 
the gift is vested and the contingency only 
refers to possession (Jarman, Hdition 7, 
page 1379.). The,present is an a fortiori 
case. Mr. Venkataramana Rao laid stress 
on the use of the word ‘chenbdavalasinadi® 
in that clause of Ex. A which speaks of 
what is to happen after defendant's death; 
but in the context, it can well be held to 
refer to the right to collect the corpus and 
this construction is supported by the use of 
the word ‘vasool’ in a similar connection in 
the succeeding clause. The restriction 
upon Veeranna’'s right to draw out or use 
the corpus immediately, is not inconsistent 
with a vested interest and the restriction 
against alienation is, if anything, in favour 
of it, for if he took no interest in the corpus 
at all, during defendant's life-time, there 
was nothing to alienate and hence no occa- 
sion for restraining alienation. 

There is greater difficulty in determining 
the quantum of interest that Veeranna took 
under Ex. A. Mr. Venkataramana Rao 
contends that it cannot be an ‘absolute’ 
estate, because (7) in referring to the persons 
who are to receive the money in the event 
of Veeranna’s death during the defend- 
ant’s life-time, the wife is placed before the 
sons and grandsons, and (ii) after the word 
‘grandsons’ occurs the word ‘matram' (only), 
suggesting that no other heirs were in- 
tended to take. The latter point may be 
easily disposed of. The word ‘matram’ is 
certainly not stronger than the language 
of the grant in Bhobun Mohini Debia v. 
Hurrish Chunder Chowdhry (5), which after 
referring to Santana (or descendants) of the 
grantee, expressly stated “no other heir of 
yours shall have right or interest.” The 

(5) 4.0.23; 51.A-138; OLR 339; 3 Sar. 815; 3 
Suther 537; 2 Ind, Jur, 430; 1 Shome L R 241 (P, 0), 
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_ Judicial Committee nevertheless held that 
the grantee took a heritable and absolute 
estate though it was defeasible in certain 
events. 

Astothe first point: let us examine the 
effect and implications of the reference to 
“wife, sons and grandsons” (Bharya, putra, 
poutraluku). This is how the idea of the 
“family” will present itself to the mind of 
a Hindu. Suppose these words were not 
there at all; the family will take Veeranna’s 
_Interest by the mere reason of the fact 
that it is a vested interest. Suppose, on the 

other hand, we assume that these words 
introduce an “independent gift”; it could 
scarcely be maintained that all the three 
sets of people were intended to take 
simultaneously, but that would be the 
result of treating the clause as words of 
“gift” to them. The reference to “sons” of 
-whom none had come into existence at 
the date of Ex. A, is significant in this 
connection and the reference to “grandsons” 
even more so. If they are to take succes- 
sively, where are the words to restrict the 
interest of the first two sets of donees to 
“life” interests ? And what reason is there 
for assuming that even the sons were in- 
tended to take only life interests. The 
proper reading must be that the wife or 
the sons or the grandsons, as the case may 
be, should take, if so, what is the violence 
done, in reading the document as providing 
for two possible contingencies, one in which 
Veeranna may have sons or grandsons and 
another in which he may not have sons or 
grandsons, and reading the words ‘wife, 
sons and grandsons” distributively, accord- 
ing a8 Veeranna dies issueless or leaves 
sons? This is certainly much more eon- 
sistent with Hindu ideas and with the 
opening words which give to Veeranna 
vested interest unlimited in point of 
duration. If it should be said that this 
would, in the event of there being sons or 
grandsons, deprive the widow of all benefit 
under Ex. A, it has to be pointed out that this 
would, in any case be, the result if only 
Veeranna should have survived the defend- 
ant, for the corpus would then have undou- 
btedly become receivable by him and 
would have devolved on his sons (even by 
another wife) to the exclusion even of 
Govindamma. What is there unreasonable 
inthe same result following upon the view 
that the corpus had vested in Veeranna 
even during the defendant's life-time, 
though the right to drawit is postponed? 
It was said that thes withdrawal of the 
stridhanam claim by Goyindamma “was 
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part of the consideration for Ex. A and it 
must, therefore, be taken that Govindamma 
was intended to get some indefeasible 
benefit under Ex. A. Butit is obvious on 
the terms of Ex. A that Govindamma could 
get nothing during Veeranna’s life-time 
norif Veeranna happened to survive the 
defendant. 

There is accordingly nothing in the later 
clauses of Ex. A which detracts from or is 
inconsistent with the natural legal effect of 
the declaration of trust in Veeranna’s 
favour in the first sentence of the operative 
portion of Ex.A. The right to possession 
of the corpus having been postponed, it is 
quite logical, that, in the event of Veeranna 
predeceasing the defendant, provision 
should be made for his widow or the sons 
and grandsons (as the case may be, ac- 
cording to circumstances) receiving the 
interest during the defendant’s life-time 
and the corpus after his death. It ison 
the other hand annecessary and inappro- 
priate to read the words relating to the 
wife, sons and grandsons as introducing an 
independent gift to them. Ifthe above is 
the true construction of Ex. A, there is no 
occasion for the application of the rule in 
In re Coley (1). Should the alternative 
view in favour of reading it as containing 
a gift to the wife herself in certain con- 
tingencies be adopted, the ‘question arises, 
whether the scheme of the disposition as a 
whole shows a general intention to benefit 
Veeranna's family, so as to rebut the prima 
facie presumption which will restrict the 
gift to Veeranna’s then existing wife. In 
some of the earlier English cases, this 
rebutting inference was easily drawn, on 
the basis of a general intention to benefit 
the husband’s family, particularly when 
there was a gift to the children as well. In 
In re Lyne's Trust (6) was, however, dissent- 
en from in In re Coley (1); but the decision 
of Chitty, J., in In re Lory (4) which 
practically follows In re Lyne's Trust (6), 
was not noticed in In re Coley (1). 

The learned editor of Jarman on Wills 
does not regard the decision in In re Lory 
(4) as overruled by the later case, but thinks 
that it is supportable on the same ground as 
the decision of Stiling, J., in In re Drew (7), 
which thougk brought tothe notice of the 
Court of Appeal has not been disapproved of 
by the learned Lord Justices. In In re Coley 
(1), also there was a gift to such of the 


(6) (1869) 8 Eq. 65; 38 L J Ch. 471; 17 W R 840; 20 
L T735. 

(7) (1899) 1 Ch. 336; 68 L J Ch. 157; 47 W R 265; 79 
L T 656. - 
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children as should attain twenty ene, but the 
‘Court of Appeal thought that this is no 
sufficient reason for departing from the 
prima facie meaning of the word “wife” 
in the gift to the wife. Referring to this 
decision, a learned Chancery Judge describ- 
ed the result as “curious”: per Romer, J. in 
In re Hardyman (8), at page 289*. This 
conflict of opinion in England lends force to 
Mr. Somayya’s contention, that the decision 
in In re Coley (1), should not in that extreme 
form be followed in the construction of 
Hindu wills: cf. the observations cited by 
the Judicial Committee in Bhagabati 
Barmayya v. Kalicharan Singh (9), at 
page 474}. At all events, it cannot be gain- 
said that when a Hinduis making a provi- 
sion for the benefit of his daughter's son 
and the latter's wife, sons and grandsons, 
it is much more reasonable to attribute 
it to an intention to benefit that daughter's 
son’s family than to restrict that intention 
to particular members thereof. And in the 
present case this conclusion is confirmed 
by tbe opening words of the cperative 
portion in Ex. A, viz., that the trust is 
declared for the sake of Veeranna’s help, 
improvement and benefit according to 
dharma and by the concluding words, 
expressing the hope that by the help thus 
rendered to Veeranna he will “thrive well 
agreeably to law and regularity and be 
happy”. 

For these reasons I see no reason to 
deny to the plaintiff, the benefit of the 
provisions of Ex. A. Norelief by way of 
declaration or otherwise, in respect of the 
corpus has been asked for inthe appeal 
and it is, therefore, unnecessary to deal 
with that matter now. The plaintiff will 
be entitled to a decree for payment of 
Rs. 50 per mensem from January 1927, 
with interest thereon at 6 per cent. per 
annum from the date of the lower Court’s 
decree. Plaintiff will also be entitled to 
her costs both here and in the Court below. 
Objection has been taken by the respondent 
to that portion of the lower Court's decree 
which directs him topay Rs. 712-7-0 for the 
court-fee payable to Government on the 
plaint, Dealing first with the “amount” 
of court-fee payable on the plaint, my 
learned brother and myself gagree that it 
cught not to be assessed on the sum 
Peale 1 Ch. 287; 94 LJ Ch. 204; 133 L T 175; 16 


(9) 38 C 468; 10 Ind. Cas. 641; 3881 A 54; 1ISC WN 
393; 9M L T 411; 13 C L J 434; 21M LJ 387; 8 AL 
J 433; 13 Bom. LR 375; (1911) 2M W N 295 (P. ©). 
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of Rs. 10,000. The plaintiff does not 
assert that part of the claim on her 
own responsibilily or put forward that 
construction of the will as the basis 
of her claim. She contends that on a cer- 
tain construction of the will she is entitled 
to payment of Rs. 50 per mensem, but adds 
that if the Court holds that she is now 
entitled to the corpus, there may bea de- 
cree for the sum of Rs. 10,000. We think 
that court-fee should be calculated ad valo- 
rem on Rs. 6,000 (ten times the annual 
amount) under s. 7, cl. (ii) plus Rs. 650 for 
the arrears claimed, 4. e, on the aggregate 
sum of Rs. 6,650. Whether in the event 
of the Court holding that the plaintiff was 
entitled to immediate payment of the 
Rs. 10,000, excess court-fee could be levi- 
ed, would depend on the applicability of 
of s, 11, Court Fees Act, tosuch a case: cf, 
Ramaswami Ayyar v. Rangaswami Ay- 
yar (10). i 

In the view that I take as to the plaintiff's 
rights under Ex. A, it will follow that 
the defendant must pay the court-fee 
calculated on the basis above indicated. But 
even if the plaintiff should be held not 
entitled to any benefit under Ex. A, Iam 
still of opinion that the learned Judge was 
in the circumstances justified in directing 
the defendant to pay the court-fee payable 
on the plaint. Though in giving reasons 
the learned Subordinate Judge refers to 
documents of importance being prepared 
by petty petition writers and to the possible 
hardship on the plaintiff if she should be 
called upon to pay the court-fee, his order 
is in effect an application of the rule that 
in suits for the construction of wills and 
settlements, costs of all parties may be 
directed to come out of the estate, when 
the claim is not baseless and the question 
of construction not free from doubt. The 
tule is well established, as will be seen 
from the direction for costs given by the 
Judical Committee in Indar Kunwar v. Jai- 
pal Kunwar (2), Kristeromoni Dasi v. 
Norandro Krishna Bahadur (11), Tarachurn 
Chatterjee v. Sureshchunder Mukerji (12), 
Ranimoni Dasi v. Radha Prasad Mullick 
(13). The defendant here is in the position 
of the person in possession of ‘Trust Fund’ 


(10) 55 M 26; 134 Ind. Cas, 1137; A I R 1931 Mad, 
683; 61 M L J 933; 341, W 429; Ind. Rul, (1932) Mad. 


1. 

(11) 16 O 383; 16 I A 29; 5 Sar, 285 <P. O). 

(12) 17 C 129; 16 I A 166; 5 Sar. 379 (P. C). 

(13) 410 1007; 23 Ind. Cas. 713; A I R194 PC 
149; 41 1 A 176; 26 M L J 653; 18 OW N 873; (1914) 
MW N 694; 16 M LT 217;1LW 731; 16 Bom. L R 
78% 20 C LJ 348 (P. C). 
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and the question of {construction is by no 
means free from difficulty. 

As my learned brother takesa different 
view both on the question of the construc- 
tion of Ex. A and as to the propriety of 
directing the defendant to pay the court- 
fee payable on the plaint, the papers will 
be placed before His Lordship the Chief 
Justice for a reference under cl. 36, Letters 
Patent, for the decision of the following 
points : (1) whether on the true construc- 
tion of Ex. A the plaintiff is entitled to 
claim payment of interest on the sum of 
Rs. 10,000 ; (2) whether the case is a fit one 
for directing the defendant to pay the court- 
fee payable to Government on the plaint, 
independently of the result of the 
suit. 

Burn, J.—I regret that [am compelled 
to take a different view of the construction 
of the material document Ex. A. The de- 
fendant is of course deeply ‘interested’ to 
show that the plaintiff can get nothing 
under the document, and that could bea 
reason for scrutinising carefully, and even 
suspiciously, anything that he might say 
with regard to his intention at the time of 
execution. Moreover, as my learned brother 
has pointed out, the defendant’s oral evi- 
dence as to what he meant to do when he 
executed the document, is not admissible ; 
his intention must be gathered from the 
terms of the document itself. Considering 
the matter from this point of view, Iam 
clearly of opinion that the defendant did 
not intend to give and did not give to 
Veeranna any Tight to the corpus of 
Rs. 10,000 during the defendant’s lifetime. 
He says : | , 

“I have arranged out of my kindness a capital of 
Rs. 10,000 out of my cash property and declared 


it as a trust for the sake of your (Bingi Viranna’s) 
help, improvement and benefit according to 


dharma." i 
and he continues, in the same sentence, and 
as it were without even pausing to take 
ka Veeranna, shall have no right what- 
ever either to receive orto make use of or to alje- 
nate the aforesaid amount during my lifetime ; and 
it is only after my lifetime the trust amount should 
devolve on you ; bùt for the income of the said trust 
amount I shall, during my lifetime, pay you, Bingi 
Veeranna, throughout each and every month at the 
rate of Rs. 50 per month.” 

I attach no importance to the word 
‘devolve’ used by the translator. The Telu- 
gu word used chendhavalasinadhi has not 
I think any particular legal significance. 
But even substituting ‘come to you’ for 
“devolve upon you” }can only read these 
words as meaning that the donee was not 
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to have any right to the corpus unless he 
survived the donor. The donor went on in 
the very next sentence, to emphasize this 
point in words which to my mind admit of 
no doubt at all. He says: 

“Tf I should fail in this condition (of paying in- 
terest every month) you Bingi Veeranna shall only 
be entitled to legally collect the aforesaid income 
(interest), but you shall not be entitled to collect 
(recover) the principal trust amount during my 
lifetime.” 

I donot know what other words (leaving 
aside strictly technical legal terms) the 


donor could have used to indicate 
that he meant Veeranna to have the 
Rs. 10,000 after his death, and in the 


meantime to have only the income or inter- 
est on the amount at 6 per cent. per annum, 
paid monthly. That was the intention of 
the donor, so faras I am able to gather 
from the language of the document alone. 
It follows, in my opinion, that there isno 
difficulty in disposing of the claim of 
the plaintiff. The frequent mention of 
the name of Veeranna's wife Govindamma 
inthe early part of the document shows 
beyond -doubt that the donor had only 
Govindamma in mind wherever he referred 
to ‘your wife.” There is here I think no 
context from which it can be inferréd that 
the donor, (when he provided thatin the 
event of Veeranna’s death during the life- 
time of the donor, Veernna’s wife and sons 
and grandsons alone shall become’ entitled 
to the said declared trust, interest, etc., 
intended to benefit any other woman who 
a subsequently become Veeranna's 
wife. 

The principle of the decision in In re Coley 
(1), is in my opinion strictly applicable. The 
whole of the first part of the document 
makes it clear that the donor was think- 
ing only of Govindamma, the then existing 
wife of Veeranna, and I can find nothing in 
the context to justify un inference that he 
meant to benefit any other wife not then 
in existence. Since Veeranna died child- 
less itis not I think necessary to discuss 
what would have been the position of his 
children by any other wife than Govind- 
amma. ButIsee no difficulty in holding 
that the defendant meant to benefit any 
children of Veeranna, and not only such as 
might be bore to him and Govindamma. I 
would dismiss the appeal with costs. The 
respondent has fileda memo. of cross- 
objections against the decree in so far as 
it directs him to pay the court-fees on the 
plaint. The learned Subordinate Judge's 
conclusion is I think very remarkable. The 
plaint (plaintiff ?) in forma pauperis files a 
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suit on a document which in the opinion of 
the learned Suþordinate Judge entitles her 
to nothing and yet the defendant is ordered 
to pay the court-fees which are due from 
the plaintiff. I can find no justification for 
this course in the observations which the 
learned Subordinate Judge has made about 
what he considers to be the amazing pro- 
pensity of persons to resort to ‘petty petition 
writers instead of going to a lawyer. 1 
agree with Mr. Venkataramana Rao 
that the respondent was in no way to 
blame for the action of the plaintiff in 
bringing this suit. I would, therefore, allow 
the memorandum of cross-objections with 
costs. 

It is necessary, however, to say that the 
learned Subordinate Judge was iu error in 
supposing that court-fee should be calculat- 
ed ad valorem on Rs. 10,000. The plaintiff 
did not pray for a decree for Rs. 10,000 
simpliciter. Her prayers in the plaint were 
threefold , (1) that her rights to the bene- 
fits created by the deedof July 5, 1924, 
might be established, (2) for the recovery 
of Rs. 650 being the amount claimed for 
13 months at Rs. 50 per mensem, (3) as al- 
ternative prayer for (a) Rs. 10,000 if the 
Court should hold that the corpus is payable 
now only or (b) for recovery of Rs. 50 per 
mensem from the defendant during his 
lifetime if the Court should hold that she 
is entitled to interest only during the life- 
time of the counter- petitioner. This is in 
effect a suit for a declaration with con- 
sequential reliefs. The consequential re- 
liefs claimed are firstly the payment of 
Rs. 650, being the arrears for 13 months at 
Rs. 50 per mensem, and secondly, the pay- 
ment ofa sumof Rs. 50 per mensem 
by the defendant to the plaintiff, during 
the defendant’s life, or alternatively, pay- 
ment of the corpus of Rs. 10,000. The 
consequential reliefs can be accurately 
valued. The first is Rs. 650 and the 
second is Rs. 6,000. (Vide s. 7, cl. 2 of 
the Court Fees Act). The valuation of 
the suit is, therefore, for court-fee Rs. 6,650, 
and court-fee ad valorem is payable on 
this amount. ` 

Madhavan Nair, J.—The first point 
referred to me for decision is, “whether, 
on the true construction of Ex. A, the 
plaintiff is entitled to claim payment of 
interest on the sum of Rs. 10,000.” To 
understand correctly the true purport of 
the document it is necessary to state a 
few facts. Exhibit Ais a deed of settlement. 
It is executed jointly by Agadi Mareppa, 
and Bingi Veeranna. Though itis signed 
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both by Agadi Mareppa, and Bingi Veer- 
anna, in substance it is in the nature of 
a settlement executed by Mareppa in fayour 
of Veeranna. Veeranna, now dead, was 
the grandson of Mareppa. He was brought 
up in his youth by Mareppa. He had 
him married to one Govindamma, and 
Veeranna was helping him in his trade. 
While so, Veeranua and his wife Go- 
vindamma instituted a pauper suit on the 
file of the District Court of Bellary asking 
for a share in Mareppa’s properties and 
for the return of the stridhanam pro- 
perties belonging to Govindamma. The 
suit was settled by the advice of respect- 
able persons, Govindamma and Veeranna 
giving up all their respective claims to 
the stridhanam properties and to the pro- 
perties of Mareppa. It was in these cir- 
cumstances that the deed of settlement, 
Ex. A, dated July 5, 1924, came into 
existence. After stating the above facts in 
what may be called its preamble, Ex. A 
continues as follows: 

“We agreed that the suit thoughtlessly instituted 
by you Bingi Veeranna, and your wife may be 
allowed to be dismissed As you (Bingi Veeranna), 
wanted my (Agadi Mareppa’s) favour alone, I 
(Agadi Mareppa) have arranged, out of my kindness, 
a capital of Rs. 10,000 out of my cash property 
and declared it as a trust, for the sake of your 
(Bingi Veeranna’s) help, improvement and benefit 
according to dharma (justice), you (Bingi Veeranna) 
shall have no right whatever either to receive 
(draw out), or to mske use of (appropriate) or to 
alienate the aforesaid amount during my (Agadi 
Mareppa's) lifetime; and it is only after my (Agadi 
Mareppa’s) lifetime the said (trust) amount should 
come to you; but, for the income (interest) of the 
said trust amount, I shall, during my lifetime, pay 
you throughout each and every month at the rate 
of Rs. 50 per month. If] (Agadi Mareppa) should 
fail in this condition (of paying interest every 
month), you (Bingi Veeranna) shall only be entitled 
ta legally collect the aforesaid entire income (in- 
terest); but you shall not be entitled to collect 
(recover) the aforesaid entire principal trust amount 
during my lifetime. If perhaps any mishap (crisis) 
should befall you (Bingi Veeranna) during my 
(Agadi Mareppa’s) lifetime, then your wife, your 
sons and grandsons shall alone become entitled 
to the said declared trust, interest, eto., every- 
thing.” 

Generally stated, in this portion of the 
document Mareppa declares a trust in 
favour of Veeranna, but says that the 
amount should go to Veeranna only after 
his death and that during his lifetime he 
will pay him (that 1s Veeranna) Rs. 50 
per month, and that if it is notso paid 
Veeranna shall be entitled to recover it, 
but that he shali not have the right to 
recover the entire principal trust amount 
during his lifetime. Then comes the last 
sentence where it is stated, 

“if.sperhaps any mishap should befall you(Bingi 
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Veeranna) during my (Agadi Mareppa's) lifetime 
then your wife, your sons and grandsons shall 
alone become entitled to the said declared trust, 
interest, etc., everything.” 


The contingency contemplated in this 
last sentence has now happened; Mareppa, 
the settlor, is still living but Bingi Veer- 
anna is dead. The question raised for 
decision is on whom does the interest 
createl in this document now devolve ? 
This question will be easy to answer if 
Govindamma, the wife of Veeranna who 
was living at the time the document was 
executed, is still alive. But she also is 
dead. When she died Veeranna married 
another wife and she is the plaintiff She 
now claims that the interest created by 
Mareppa under this document devolves.on 
her." Is that so or not, is the question 
raised for decision in the first point re- 
ferred to me. It is argued on behalf of 
the appellant that in the operative por- 
tion of the document which I have quoted 
a vested interest is created by Mareppa 
in favour of Veeranna, that this vested 
interest is heritable and that in the last 
clause, ‘Your wife, your sons and grand- 
sons’ should be understood to mean that 
the interest after the death of Veeranna 
would devolve on the family of Veeranna. 
If so interpreted, ‘wife’ that is referred to 


in that clause would mean the second. 


wife or the wife living at the time, the 
term not being necessarily restricted to the 
wife living at the time of the execution 
of the document, and the present plaintiff 
will be entitled to make a claim to the 
interest created under it. On the respon- 
dent's side it is argued that no vested 
interest is crated under the document, 
that the ‘wife’ contemplated in the last 
sentence of the operative part is the wife 
- Govindamma who was living at the time 
of the document and no other, that the 
circumstances of the case support this con- 
struction, that even if a vested interest 
is created, the last clause is in the nature 
of a defeasance clause and that the pre- 
sent plaintiff will not have ans right 
under it, the wife contemplated being 
Govindamma 4s already stated. The ques- 
tion is which view is right. Varada- 
chariar, J. accepted the . contention of the 
appellant. The Subordinate Judge and 
Burn, J., held that the wife contemplated 
in the document is Govindamma, the de- 
ceased wife, and that, therefore, the plain- 
tif has no right to make any claim to the 
property under Ex. A. 

The question whether in the earlier 
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operative portion of thé decument a vesi- 
ed heritable interest is created or not is 
not easy to decide; but giving it my best 
attention Tam inclined to accept the view 
of Burn, J., that the interest created by 
Ex. A is nol a vested interest. No doubt, 
referring to the capital of Rs. 10,000, 
the settlor says that he has “declared it 
as a trust for the sake of your (Bingi 
Veeranna’s) help, improvement and benefit 
according to dharma". But this part of 
the document should not be taken by 
itself; it has to be construed along with 
what follows where the settlor says that 
Veeranna shall not alienate the amounl 
during his lifetime, and that it is only 
after his lifetime the said amount would 
go to him, and that till then ‘you’ (mean- 
ing Veeranna and his wife) will be entitled 
to claim only the interest of Rs. 50 per. 
month. What does that indisate? Tomy 
mind taking these sentences together, the 
meaning appears to be this: that though 
the sum of Rs. 10,000 is devoted to the 
interests of Veeranna he shall not have 
any Interest in it during the lifetime of 
Mareppa, during which period he will 
have only a right to get the interest of 
Rs. 50 per month and that his interest 
in the capital would arise only after the 
death of Mareppa, that is to say, till the 
death of Mareppa, Veeranna can have no 
claim of any kind to the capital of Rs. 10,000. 
He cannot alienate it or deal with it in 
any way. The fund remains exclusively 
the fund of Mareppa with a right in 
Veeranna to claim the interest of Rs. 50 
if that is nct regularly paid to him and 
his wife. If this is the correct interpreta- 
tion, then the interest created under the 
document cannot be considered to be a 
vested interest. Even if it is held that 
interest created under Ex. Ais a vested 
interest, it is argued by the respondent 
that the last clause creating . interest in 
the wife of Veeranna, his son and grandson, 
is in the nature of a defeasance clause 
and that the wife of Veeranna mention- 
ed in it is Govindamma and not the pre- 
sent plaintiff. So the substantial question 
for consideration is in what way are we 
to understand the term ‘your wife’ in the 
expression ‘your wife, your sons, and 
grandsons,’ odturring in the last sentence 
quoted above, whether the wife referred 
to therein is Govindamma or any other 
wife of Veeranna thal he may have got 
himself married to, subsequent to the 
death of Govindamma. 

On the above point I find no difficulty 
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to arrive at my decision. Under the Eng- 
lish rule of construction it is agreed that 
‘your wife’ ‘occurring in such an expression 
in a settlement deed would mean the wife 
living at the time of the settlement. Mr. 
Somayya argues that this rule of construc- 
tion was developed owing to the special 
conditions of property law prevailing in 
England, that the English Judges have in- 
dicated their opinion that if they were 
free to decide the question without reference 
to the previous decisions on the point they 
would decide that the term ‘your wife’ 
in such an expression should not be limited 
to the wife living at the time of the settle- 
ment and that, therefore, the expression 
‘your wife’ in the present case should not 
be interpreted in the light of English 
decisions. In this connection he invited 
my attention to the following cases: 
Boreham v. Nignall (14), In re Coley (1), 
In re Lyne’s Trust (6), In re Drew (7) and 
In re Hardyman (8) at p. 289*. On the 
other hand, Mr. Venkataramana Reo for 
the respondent says that the rule of con- 
struction referred to is a general rule 
applicable to all classes of cases and 
should not be limited in any way to the 
construction of the expression ‘your wife’ 
appearing in wills and deeds in England. 
In this connection he drew my attention 
specially to Jarman on Wills at p. 372, 
(Edn. 7) and to Underhill on Deeds and 
Settlements at p. 49, where the rule is 
stated in general terms. 1 do not pause 
to decide which view is right, for both 
parties are agreed that the decision should 
depend upon the intention of the settlor at 
the time when he executed the settlement 
deed and, if this intention is clear, there 
is no need to rely on any rule of construc- 
tion to find out the meaning of the disput- 
ed expression. As I have said already, I 
find no difficulty to decide this point be- 
cause Ihave nodoubt, having regard to 
the circumstances in which the document 
was executed, that the settlor, when he used 
the expression ‘your wife’, contemplated 
only Govindamma who was then living. It 
is inthis connection that the facts which 
I have stated at the commencement become 
very important. Why did the settlor execute 
this document ? The facts show that it was 
executed more orless asa soreof consi- 
deration for the withdrawal of the suit in- 
stituted by Veeranna and his wife Govind- 
amma forthe full abandonment of their 

(14) (1882) 8 Hare 131; 14 Jur. 265; 19 LJ Ch. 461;, 
68 E R 302, 

*Page of (1925) 1 Oh,—[Hd | 
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claims and for a declaration that neither 
Veeranna nor his wife had any right what- 
soever to Mareppa's properties. We are told 
in the preamble of the document that Go- 
vindamma laid a claim to her stridhanam 
properties alleging that they werein the 
possession of Mareppa. She gave up that 
claim. Her husband laid a claim to a share 
of Mareppa’s properties. That ciaim was 
also abandoned. While so, this document 
Ex. A, was executed and in it, after men- 
tioning that a trust has heen declared and 
that Veeranna should not alienate the pro- 
perty, the settlor says: ‘I shall during 
my lifetime pay you throughout each and 
every month at the rate of Rs. 50 per 
month. The word in the Telegu language 
corresponding to the word ‘you’ denotes 
both Veeranna and Govindamma and ‘not 
Veeranna .alone; thatisto say, in making 
this arrangements the settlor thinks of Go- 
vindamma also; and one reason for this 
must have been evidently because she 
gave up her rights to her sirtdhanam. So, 
though the name of Govindamma appears 
only inthe preamble and not specifically 
in the operative portion of Ex. A, it is 
clear to my mind that, reading the docu- 
ment asa whole, Mareppa, at the time 
when he executed it, had only Govindam- 
main his mind when he said ‘your wife, 
your sons and grandsons shall alone be- 
come entitled to the said declared. trust’ 
after his death. For the above reasons, 
I would hold that Ex. A did not create 
a vested interest and under the last oper- 
ative clause of it, which I have quoted, the 
wife that was intended to be benefited by 
the settlor was Govindamma who was liv- 
ing atthe time of the settlement. Even 
if the document creates a vested heritable 
interest the last sentence quoted above 
should be treatedas a defeasance clause in 
which case also I would hold that ‘your 
wife’ means Govindamma alone. Reading 
the document asa whole there is nothing 
to suggest that ‘your wife’ referred to in 
the latter part of Ex. A is any other one 
than Govindamma specifically mentioned 
in the preamble and the earlier portions of 
the document. On the first point referred 
to me I agree with the opinion of 
Burn, J. 

The second point is whether the case is a 
fit one for directing the defendant to pay 
the court-fee payable to the Government 
independently of tne result of the suit. On 
this point I agree with the opinion of 
Varadachariur, J., and the Subordinate 
Judge. Both the learned Judges of this 
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Court agree that the court-fee should be 
calculated ad valorem on Rs. 6,000, ten 
times the annual amount claimed under 
a. 7, cl. 2, Court Fees Act, plus “Rs. 650 
for the arrears claimed, that is on the ag- 
gregate a sum of Rs. 6,650, I think, for 
the reasons mentioned by Varadachariar J., 
the learned Subordinate Judge was in the 
circumstances justified in directing the 
defendant to pay the court-fee payable on 
the plaint though he won the case. 
Final Judgment. 

Varadachariar, J.—In accordance 
with the opinion of Madhavan Nair, J., the 
appeal and the memorandum of objections 
are dismissed with costs in both subject 
to the modification that for the figure of 
Rs. 712-7-0, stated in the decree of the 
lower Court asthe court-fee payable on 
the plaint tothe Government and as pay- 
able by the defendant tothe plaintiff, the 
figure Rs. 517-7-0 will be substituted. 

=D. Appeal dismissed. 





LAHORE HIGH COURT 
Letters Patent Appeal No. 79 of 1933 
July 5, 1935 
Jat LAL AND SALE, JJ. l 
Musammai SATTAN—PLAINTIFF 
—APPELLANT 
versus 
JANKJI— DEFENDANT—RESPONDENT. 
Hindu Law of Inheritance (Amendment) Act (II 
of 1929)—Applicability—Death of Mitaksharea Hindu 
before Act, leaving widow—Widow alive on date of 
—, i lies. 
At Bindu baw of Inheritance (Amendment) Act 
does apply to cases in which a male governed by 
the law of Mitakshara has died before the date 
on which the Act came into force leaving a widow 
who was alive on such date. Shakuntala Devi v. 


Devi (3), followed 
= kah LA Pyan hg Ind. Cas. 511, revesed. 


L P. A. a kas ng of Py 
Singh, Judge, Hig ourt, Lahore, ate 
rae 1933, reported in 146 Ind. Cas. 511. 

Mr. Jagannath Aggarwal, for the Appel- 
lana Kishen Dayal, for the Respondent. 
Judgment—tThis is a Letters Patent 
Appeal from the judgment, dated June 12, 
1933, of Dalip Singh, J. The learned Judge 
set aside the decree of the District Judge 
and dismissed the plaintiff's suit on the 
ground that the appellant Musammat Sat- 
tan was not comptent to maintain jt as 
she wasnot an heir under the Law of 
Mitakshara. On behalf of the appellant it 
was claimed that under Act I! of 1929 a 
sister had been given a right to inherit the 
property of her brother and, therefore, she 
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was entitled to maintain this suit. The 
learned Judge, however, held that that-Act 
did not apply to her case as Chanan, the’ 
Hindu male through whom she claims, - 
died before the passing of the Act, In. 
First Appeal No. 1804 of 1934 Shakuntala . 
Devi v. Kaushaulya Devi (1), we have” 
held that the Act does apply to cases in 
which a male governed by the iaw -of 
Mitakshara has died before the date on 
which the Actcame into force leaving a 
widow who was alive on such date. The.. 
consequence is that this appeal must -be 
accepted, the decree of the learned Judge 
in Chambers set aside and that of the 
District Judge restored. We order accord- 
ingly. We make no order as to the costs 
of this appeal. 


N. ` Appeal allowed. 
(1) AIR 1936 Lah. 124: 162 Ind, Cas. 718; BRL 
946; 17 L 356, 


MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1387 and 1388 - 
of 1934 ` 
February 10, 1936 
VUNKATASUBBA, Rao, J. 
KOLLIVENKATARATNAM—PETITIONER 


VETSUS 
Taz COLLECTOR or KISTNA AND OTHERS 
— RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 386 (b) 
—Attachment by seizure of crop belonging to Hindu 
co-parcenary in execution of warrant for recovery of 
fine against member — Claim by manager—Whether 
should be allowed. 

Where in execution of a warrant under s. 386 (b), 
Criminal Procedure Oode, for recovery of the fine 
imposed on one of the members ofa Hindu co- 
parcenary, the entire crops belonging to the co- 
parcenary is attached by actual seizure, the attach- 
ment infringes the rights ofthe other members and 
consequently aclaim preferred by the manager of 
the co-parcenary on the ground of such infringement 
of his rights must be allowed. 


C. R. P. under s. 115 of Act Vof 1908 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Masulipatam, dated April 30, 1934, and made 
in C. M. P.Nos.7 and 94 of 1934 in ©. C. 
No. 54 of 1932in E.P. Nos. 980 and 979 of 
1933, respectively. 

Mr. M. Sriramamurthi, for the Petitioner. 

The Government Pleader, (Mr. K. S. 
Krishnaswarwi Aiyangar), for the Respond- 
ent. 


Judgment.—The lower Court's order is 
clearly wrong and must be set aside. Sec- 
tion 886 of the Criminal Procedure Code 
prescribes two modes of recovering a fine 
imposed upon an offender. We are now 
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concerned “with the gecond methcd, the one 
referred to in gl. (b) vf that section.- Tne 
Court imposing the fine may under that 
clause issue a wearrent to the Collector of 
the District au.horising him to realise the 
amount by execution either against the 
_ movable or immovebie property or both of 
the defauller. The setlion goes on to say 
that such warrant shall be deemed to bea 
decree, the Collector to be the decree-holder 
_and, the nearest Civil Court the Court which 
passed the decree. Finally, the section 
enacts that all the provisions of the Civil 
Procedure Code as to execution of decrees 
shall apply to the proceeding. 

The offender in this case isa member of 
a Hinda co-parcenary of which the peli- 
tioner, his father is the manager. Tce 
attach nent was of the slanding crops and 
it was effected by seizure. The father hes 


preferred a claim urging tirst, that his son. 


had n> right to the property at all and 
secondly, even grenting that that he-had a 
right, that the attachment by seizure con- 
travenes the provisions of O. XXI, r. 47 
of the Gode. The p-ovision rans es fəl- 
loss : eo agak, 2 
“Where the property to be attachel consists of 
the share or interest of the judgment-debtor in 
movable property belonging to him and another 
as_co-owners, the attachment shall be made by a 
notice to-ths judgment-debtor prohibiting him from 
transferring the share or interest or charging it in 
any way.” 
-The 
shall be.effected by the issue ofa prohi- 
bitory order for the obvious reason that a 


mere share or interest is incapable of actual . 


seizure. Even assuming thatthe property 
attached was owned by the joint family, 
the defaulter’s share was unascertained and 
it is onlyin virtue of the rule of Hindu 
Law as laid down by the Courts, that his 
undivided interest would pass to an alienee 
from Government, who in his turn for work- 
ing out his rights would be obliged to 
institute a suit for partition. 


It is unnecessary to decide whether 
O. XXI, r. 47, which in turn (terms?) refers to 
co-owners, applies to the member of a Hindu 
co-parcenary. But whether that provision 
expressly applies or not; the father was 
perfectly entitled to say that the property 
aitacned being the entire crops Which were 
paysically 83.221, his rizh.s_ were infring- 
ed. . 
The lower Qourtt, therefore, ought to 
have allowel the clam petition. It refers 
to the circumstances (hit the crops were 
Haniel over to the petitioner on his execut- 
ing asecurity bond and on this ground, 
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rule provides that the attachment . 


Agi 
whith has no bearing on the question to 
be decided, has refused him relief. 

The lower Court's order is reversed and 
the Civil Revision Petition is allowed with 
costs both here and in ths lower Court. 

C. R. P. No. 1388 or 1934. 

The judgnent, which I hwe jnst delivered 
in Civil Revision Petition No. 1337 of 1934, 
governs this Civil Revision Petition also, 
wnichis accordingly allowed with costs both 


here and in the lower Court. 
A.-D. ; Petitions allowed. 


ALLAHABAD HIGH COURT 
j Full Bench 
First Civil App2al No. 164 of 1935 
Mareh 4, 1936 
SULAIMAN, C. J., TOOM, AND 
RAG.JHPAL SING I, JJ. 
ANANDI LAL AND of.15%3—APPELLANTS 
versus 

RAM SWARUP AND 0T2ERS —RESPONDENTS 

Civil Prosedure Co le (Act V of 1903), 0. XE, v4, 
s. 5l—Receiver—Removsal from possession of pro- 
p rty person whom any pirty to suit has no present 
rigt to remove—Legality of Mortgage suit=Right 
to appoint Receiver—Conditiozs—‘Any person’, mián- 
ing of—9. XLI, r. l, sub-rr, 1, 2—Scope of —Alt 
moles mentioned in s. Sl, if open to executing 
Court—Appointment of Receiver —Court, if can act 
outside r: 1—Receiver appointed —fffect—Disposses- 
sion of person in possession. | f 

Although there is no objection to the mare appoint- 
ment of a Receiver of any property, the Court can- 


-not remove from the possession or custody of the 


property any person, whether a party to ths suit 
or not, whom any party to the suit has not a present 
right so to remove. [p. 490, col. 2] as 
Per Rachhpal Singh, J.—Under the provisions of 
the Oivil Procedure Code, it is competent to appoint 
a Reesiver of a mortgaged property pending the deci- 
sion of an appeal against a mortgage decre3 pro- 
vided the paity applying for the appointment ofa 
Reesiver can establish that he has a preseat right 
to remove the opposite party from posssssion and 
custody of the mortgaged property. [p. 493, col. 2.] 
“Where a party to a suit, wao is sought to os 
disposszsse3, is a simple mortgagor in possession, 
then the Court has no power to appoint a Receiver 
and to order his dispossession under the provisions 
of O. XL, r. 1, Civil Procedure Code. A simple 
mortgagor has a right to remain in possession and 
to appropriate the profits of the mortgaged proporty 
till the sale has actually taken place and that 
right cannot be, defeated by the appointment of a 
Recsiver. Ifa mortgagee who has obtained a decree 
fnis that his mortgigor is causing injury which 
would diminish the valus of tha mortgag2d property, 
thea his oaly remedy is to prouzel uiier the 
provisions of O. XXXIX, Civil Prosedure Cole, 
Oa the other hand, ia a suit for forcelosure, the 
Court. wil have power to appoint a Recsiver and 
to remove ths mortgagor from possission. Morama 
mad Ishaq v. Om Parkash (1), overrulel. Gobind 
Rimvi Jwala Pershad (5), followed. [p. 193, ool. 1] 
[Uase-law discussed] + | 
‘fhe words ‘any person’ in O. XL, r. 1(8), Civil 
Prosedure Code.are general and include even partia: 
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to the suit. Likewise the sams words in sub-r. (2) 
are equally general and -include parties to the suit. 

Per Sulaiman, C. J.—The general power under 
O. XL, r. 1, sub-r. (1) has been curtailed by sub- 
r. (2). Both the sub-rules must be read together 
as forming part and parcel of one rule, It isim- 
possible to separate them so ag to apply the one 

fand ignore the other. It necessarily follows that 

there is no authority in the Court whatscever to 
remove from the possession or custody of property 
any person whim any party to the suit has not a 
p-esent right so to remove [p. 4&9, ccl. 1.) 

All the various modes mentioned in s. 51 are 
not open to an executing Court in every case; it 
is to be guided by the procedure laid duwn in the 
schedule, and must resort to the method approgriate 
tə each case. t[p. 488, col 2] - 

The authori y to appoint a Receiver is prescribed 
in O. XL, r. 1. A Civil Court cannot act outside 
that rule. [p 4:9, col. 1.] 

As soon asa Receiver is appointed, and property 
is taken pcssession of by him, the properly passes 
out of the possession and custody cf the other 
person. Even where the person in possession is 
himself appointed the Receiver, the character cf 

. his possession chenges and his liability is of a 
different nature, as he beccmes an officer cf the 
Court and holds possession of the property on jts 
behalf. But his dispussession would be oniy con- 
s ructive aid not actual. [p. 488, cul. 1.] 


Order of Reference to a Full 
Bench.—ThLis is en appliceticn cf Lela 
Ram Swarup end otheis in which the 
applicant prays the Court to appoint a 
Receiver of cerlain mortgaged properties. 


On October £0, 1922, 2 mortgaged-deed 
was executed by one Ganga Ram who was 
the manager of a joint Hindu family end 
one Piare Lalin favour of the applicant's 
father. The sum advanced to tne mort- 
gagor was Its. 1,05,000. This sum was 
‘advanced atthe rate of 9 annas per men- 
sem compoundable every six months. The 
prescribed term of the mortgage was three 
years, thatis tLe money was repayable to 
the mortgagee on October 20, 1925. The 
money was not repaid in 1925 and the pay- 
ment of interest appears to have been very 
irregular. In 1933 the plaintiffs filed a suit 
in which they claimed Rs.  1,49,264 pius 
interest. On September 8, 1931, a prelimi- 
nary. decree was passed. in favour of the 
plaintifis for a sum of Rs.  J,72,527, 
Against this decree ihe defendants to the 
suit have preferred a first appeal in this 
Court. The applicants heave since obtained 
a tinal -decree in their favour for the 
emunt above-mentioned. ‘Le applicants 
pray thst in the speciel circumstances of 
this case a Receiver be appointed to take 
enarge of the mortgaged property pending 
the result of the’ agpeal against the decree 
on tke basis-of the mortgaged deed. 


It appears that included in the morigag- 
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iid 
ed pioperiy were certain stone quarries and 
it is alleged by the applicants that since . 
the institution of -the suit upon the busis 
of the mortgage, the defendants have keen 
mining these quarries at en abnormal rate 
and ihat es a result the value of the 
mortg: ged properly is depreciating. The 
defendants have opposcd this: applicaticn 
and they themselves filed an application 
which is before us in which they pray tLe 
Court that pending the result: of tLeir ap- 
peal the execution of the plaintiffs’ decice 
should be stayed. 

The defendan's contend that this Court 
has no power to appoint a Receiver in 
mortgage suit even aftera decree hus 
been passed in favour of the plaintiffs. 
Tnis raises a somewhat dificult point of 
law which hes been considered on several 
occasions by different Benches of this 
Court end of the other High Courts in 
India. Briefly tle argument for the eppli- 
cants is that undcrs. 51, Civil Precedure 
Code, the decree-holder in a morigage suit 
is. entitled to an, order from the Ccurt 
direcling that Lis decree be executed by 
ihe appointnicnt of a Receiver. 


The defendant’s repiy is thet under the 
provisions cf O. XL, r. 1, sub-r. (2), ‘Civil 
Procedure Cede, the Court is not empower- 
ed to appointa Receiver in circumstanccs 
where the mortgagor cannot be removed by 
the mortgageeirem tle mortgaged proper- 
ty. It was contended that the only right 
which the mortgagee has under his decree 
is. the right to sell the morigeged property 
in accordance withthe provisions ol the 
Civil Precedure Code. Until the mortgag- 
ed property has been sold in execution cf 
the decree it was urged, the mortgagors 
cculd not be removed from the mortgaged 
property. In other words in the suit in 
which tnis application is made, there is no 
right in the mortgagee to remove the mort- 
gagor. In these circumstances it was con- 
tended that the application for the ap- 
pointment of a Receiver should be dismis- 
sed. Learned Counsel for the anplicants 
has referred in support of his application 
to the decision in Muhammad Ishay V. Om 
Parkash (1). In that case it was held that 
1t was oper to the Court to say that al- 
though tue prcperiy mortgaged was uot to 
be sud end execution by tuat method 
would not be permitled, execution would 
be permitted by the appointment of a 
Rece.ver. This decision carries the ap- 


(1) (1933) ALJ 51; 146 Ind. Cas. 431; A IR 1933 
All, 227;6R A 292, ae 
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Plicants the whole way and if this deci- 
Sion stood alune, the applicants would huve 
been in a position to contend that the law 
as laid down by almost every ligh Court 
in India was to the effce: that s. 51 
conferred upon the Court a right to ep- 
point a-Receiver in execulion of a morl- 
gege-decree, Learned Counsel for the ap- 
plicants referred also to the cases reported 
in Paramasivan Pillaiv. Ramasami_ Chet- 
tiar (2), Rameshar Singh v. Channi 
Lal Shaha (3) and Gobind Singh v. Punjab 
National Bank, Lid. (4). These decisions 
support the view that the Court h.s 
power under the provisions of the Civil 
Procedure Code to appoint a Receiver to 
ae charge of property in a mortgage 
suit. 

As against these authorities, however, 
the opposite parties have referred to tke 
c`ses reported in Gubind Ram v. Jwala 
Pershad, 43 Ind. Cas, 533 (5) and Makhan 
Lal v. Mushtaq Ali (6). These two latter 
decisions are directly opp.sed to the other 
authorities ‘to which we hare referred 
above. Learned Counsel for the opposite 

aries referred als) to another decision of 
this Court in Ram Prashad v. Bishambhar 
Nath (7). In that cease it w-s decided 
that in view of the provisions of O. XL, 
r. 1(2) it was not open tothe Court to 
appoint a Receiver in a mortgage suit and 
1a execution ofthe mortgage decree One 
of the learned Judges’ who decided this 
case was also a party to the decision upon 
which the applicants relied in the case 
reported in Məhammd Ishaq v. Om Parkash 
(1). It appears that in this Courtihere is 
a divergence of cpinionas to the true 
meaning of the provisions of the Coude 
referred to above. The other High Courts 
in India have taken the viewthat it is 
open tothe Court to appoint a Receiver 
in execution of a mortgage-decree. In 
this state of the euthorities in our view it 
would be desirable if so fares this Court 
is concerned, the matter is finally con- 
sidered and decided by a Full Bench. 
Let the record be laid before the learned 
Chief Justice for the constitution of a 
Full Bench to decide the question: 
Under the provisions of the Civil Proced- 

(2) 56 M 915; 145 Ind. Ces, 449; API R 1933 Mad, 
570; 65 M L J 222; 38 L W $6; 6 R M 70 (EF. B). 

(8) 47 U 418; 56 Ind, Cas. 83°; A I R 1920 Cal. 515; 
8l C LJ 335, x 

(t) A I R1885 Lah, 17; 157 Ind. Ces. 471; 3IPLR 
529; 16 Lab. 336 

(5) 43 Ind, Cas, 533; A I R1918 AH, 240. 

(6) AT R 1827 AIL 419; 109 Ind, Cas. 733, 


(7) (1934) A L J 56l; 150 Ind, Cas, 1035; A IR 1934 
All, 772;7 R A 98, 
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direct in the High Court where the 
.peal from the preliminary decree is pend- 


_of opinion on 
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ure Code, is it competent to appoint a 
Rezeiver of Lhe property mortgaged pen l- 
ing the decision of an appeal against © 
morigage-decree ?” _ 

Messrs. Tej Bahadur Sapru and C. B. 
Agarwala, for the Appellants. 

Messrs. K. N. Katju nd Jagadish 
Swarup, for the Rospondenis, 

Opinion 

Sulaiman, C. J—The question referred 

to this Full Bench is: “Under the pro- 


‘visions of the Civil Procedure Code, is it 
‘competent to appoint a Receiver 


of the 
property morigaged pending the decision 
of an appeal against a mortgage decree ?” 
In this case there had been a simple 
mortgage deed executed on October 30, 
1922; the suit for sale was fixed on May 
19, 1933, and the preliminary decree was 
pessed on September 8, 1934 An 
appeal from this preliminary decree is 
pending in this Court. In the meantime 
the Court below has passed a final decree 
for sale on August 17, 1935. 

The morigagees have filed an applic:- 
tion forthe «ppointment of a Receiver 
2p- 


ing, but no appeal from the final decree 
‘hes been preferred. It is understood that 
the question for consideration is not 
mere.y whether a bare order eppointing a 
Receiver of any property under O. XL, 
r. 1 (a) can be passed in this case, but the 
substantial question is whether the Court 
is. authorized to remove the mortgagor 
from the possession oor custody of the 
morigaged property. There is no doubt 
that there has been a considerable contlict 
the main question in the 
various High Courts. Speaking broadly the 
High Cour.e of Calcutta, Bombay, Madras, 
Lahore and Rangcon have taken the view 
that a Receiver can be appointed eyen 
in asuit for sale on the basis of a 
simple mortgage, though even in these 
Courts there ale earlier cases taking the 
contrary view. Forinstance, in Kumara- 
swamy Pillai v. Pasupathia Pillai 61 
Ind. Cas. 605 (8), Spencer, J., at paga 608%, 
remarked that 

“The words ‘any person’ are sufficiently wide, and 
in my opinion. sh.uld not be confined to, persons who 
are not parties to the suit as was teld in an earlier 


Lal v. Paras Ram (9) at 


cas:. 3 
In Girdkari 
(9) 61 Ind. Cas, 607; 12 L W 254. 

(9) 14 Lah. 457; 143 Ind. Cas 574; AI R 1933 Leh, 

6.7; 34 P L R 813; Ind. Rul, (1933) Lah, 385, 
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page 4594, Broadway, J., preferred to accept 
ihe seme view as expressed in Allehabad. 
The High Ccurt of Allzh»bad, the Paina 
High Court end the Oudh Chief Court 
have taken the view that ihe mortgagor 
cannot be deprived ofthe possession of the 
mortgaged property by such a Receiver 
until the sale has actually taken place. 
I do not, however, propose to review the 
ceses of the other Hign Courts, except only 
a few of them. ButI must discuss the 
leading cases of this Court. In Gobind 
Ram Jwala Pershad 43 Tnd. Cas. 533 (5) 
Sir Henry Richards, C. J., and Sir P.C. 
Banerji, considered the language of 
O. XL, r. 1, and particularily cl. (2) cf that 
rule, and held that: f 

“It seems to us abundantly clear that neither the 
plaintiff nor the prior incumbrancer has any present 
right to remove the mortgagor from possession of the 
mortgaged property.” 

They based tleir decisicn cn tle pro- 
hibition contained in cl. (2) against the 
Court removing from tlhe ‘pcssession cr 
custody of the property any paison whom 
any perty tothe suit hes not a present 
right soto remove. Quitea different idea 
has been attributed to the Bench in a Full 
Bench cf the ;Madres High Court. In 
Makhan Lalov. Mushtaq Ali (6,, Wa'sh and 
Banerji, JJ. again held that the appoint- 
ment of a Receiver onder O. XL, 1.1, 
was inapplopriate to a suit under a simple 
mortgage, end would in fact be contrary 
to the provisions of O. XXXIV, Civil Pro- 
cedure Code. In their opinion, O. XL, had 
nothing to do with the execution of mort- 
gage decrees. It is “hardly necessary to 
mention that this view must have been 
followed in numerous wnreporied cases. 
The czcse of Mohammad Ishaq v. Om. 
Parkash (1) was a comewhat peculiar 
case tle fects of which should be 
carefully examined. A mortgage decree 
for sale hed already been obtained against 
ihe plaintiff and others. He then brought 
a suit to obiain a declaraticn that the 
decree ` wës not binding on him. He 
followed it up with an application to 
the Court for an injunction restraining 
the defendants-decree-holders from exe- 
cuting their decree. The defendents isa 
tounterrmezéure fied en epplication for 
the app: iniment of a Receiver of the mert- 
giged projerty. ‘lhe Court below had 
herd both the eyplicaticiis together end 
by the seme crder stayed the cxecution 
cf the dcerce, and also «appointed a 
Receiver of the property ordered io be 
told. The plaintiff, who bad secured the 

*Page of 14 Lahkhelid] = 7 TT 
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stay of the execution, come up in,appeal 
chuillenging that part of the order by 
which the Receiver had been appointed. 
The learned Judges pointedly remarked: 

“that if the decree-holler is not going to have 
his decre executed, it is not fair tothe decree- 
holder that the plaintiff shwld enjoy ths property 
without making any payment,” 

The learned Acting Cnief Justice then 
referred toO. XL,r. 1 (2), and expressed 
the opinion that it would be a very narrow 
consiruction on which to accept the argu- 
ment that as the decree-holder is not 
entitled to remove the plaintiff whom he 
has not the present right so to remove, 
the Court was not authorized to appoint a 


Receiver, and remarked : 

“TE this construction were good, thsre would be 
no case whatsoever in which a Receiver could be 
appointed. All that sub-r. (2) means is that where 
any of the parties who are subject to the juris- 
diction of the Court has no right b) remove a 
third party from possession, that third party shail 
be allowed to remain in possession. Ths parties 
to the suit being subject tə the jurisdiction of the 
Court cin raise no objection whatsoever to its order 
for Lhe appointmct of a Receiver ” 


With the u'most resp2ct, I would say 
that there was obvio.siy an overstitement 
when it was said that if the narrow con- 
struction were good, there would be no 
case whatsoever in waich a Receiver could 
be appointed. Obviously there can be 
numerous cases of this kind; for example, . 
where the suit is for recovery of posses- 
sion of the property, or where the prop- 
erty is in the custcdy of the Court or a. 
third party like the Collector, or where, 
the Receiver is appointed in order to enable 
him to transfer certain properties, to 
recover debis, or to bring suits, ete. This © 
statement ofthe law that sub-r. (2; applies 
to third parties only will be desli with 
separalely. But on the facts of that case ` 
the decision can be supported on the ground 
that the plaintiff had applied for 'an in- 
junction against the decree-holder restrain- 
ing him from executing the decreé the _ 
grant of which was a discretionary matter 
under O. XXXIX, r. 1, and the Court 
could, therefore, put the plaintiff to terms. 
Apparently the Court below had granted 
an injunction subject to the condition of 
the appointment of a receiver, and both 
directions hed formed paris of the samé 
ordet The Appellate Court could, there- 
fore, very well sey that the injunction 
having been granted on the condition of 
the appointment of a Receiver, it would 
not while maintaining the injunclion remove 
the condition. Unfortunately the two 
earlier cases of this Oourt were not cited 
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by the Counsel before the Bench. It may 
well be that tke case wes decided on its 
special facts. But with great respect, I am 
unable to agree with the view that sub-r. (2) 
applies to è third party only. 

The learned Acting Chief Justice, who 
had decided Mohammad Ishaq v. Om 
Parkash (1), had to consider the same 
point in Ram Prashad v. Bishambhar Nath 
(7) when siting with Bennet, J. That 
case was a peculiar one. In that atthough 
no express order for the appointment of 
a Receiver has been made by the Court 
below, which had passed the preliminary 
decree, it had actually issued an order 
that th: tenantry should make deposits 
in Court, that these deposits be made over 
to the judgment-debtor on his giving 
security, and the money should remain 
in the Courts deposit, to be made over 
to the rightful man when the appeal is 
decided. lt was for all practical purposes 
a case where the Court had brought the 
property in its own custody and under 
‘its own control by issue of an injunction 
and attachment. That is why the learned 
‘Judges felt called upon to consider the 
effect of O. XXXVIIJ, O. XXXIX, and 
O. XL, in a case where a preliminary decree 
under O. XXXIV, r. 4, had been passed. 
Bennet, J., expressly dissented from the 
view expressed by the Full Bench of the 
Madras High Court, and the Calcutta and 
Rangoon High ‘Courts, and held that 
where a plaintif in a mortgage suit has 
‘no right to a personal decree, he cannot 
apply’ for the enforcement of personal 
remedies. Mukerji, J. also expressed 
dissent from the Madras Full Bench case 
‘reported in Paramsaivan Pillai v. Rama- 

‘sami Chettiar (2). The case in Rameshar 
Singh v. Chunni Lal Shaha (3), was dis- 
tinguished because in that case a Receiver 
‘had been previously appointed. The 
learned Judge pointed out that as the 
application for the appointment of the 
‘Receiver related to the mortgaged properiy 
‘itself and ‘not {fo any other property, 
‘and there was no allegation in the applica- 
tion which would bring the case either 
“under O. XX XVII, or O. XX XIX, and the 
‘application was not meant to be one for 
preservation. of property unger O. XX XIX, 
r. 7, “but ils object simply was to have 
the benefit uf the income of the mortgaged 
premises before the mortgaged premises 
are sold up,” hence the a plication should 
not be allowed. The learned Judge pointed 
oub that the Madras case was bzsed on 
‘the views of English Law, and ignored 
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the definition of a simpie. mortg.go as 
given in ths Transfer of Prop2r-y Ach. 
Although it can besaid that the question . 
did not so directly arise in Ram Prasad 
v. Bishambhar Nath (7), there can be no. 
doubt that Mukerji, J., on a re-considera- 
tion of the rulings of ths other High- 
Courts, came toa de‘inite conclusion that 
the Calcutta and Madras views were not 
corre 3t. 


This case has been followed in another 
unreported case by Allsop and Bajpai, JJ. in 
an application in Daya Ram v. Girwar Lal 
in F.A.No. 41 of 1931, Decided on August 
19, 1935. On the other hand, Iqbal Ahmad 
and Kisch, JJ., in Civil Revision No. 581 of 
1932, decided on March 8, 1933, Kr. 
Mohammad Zafar Husain Khan v. Khiali 
Ram, upheld an order for the 
appointment of a Receiver. It is not clear 
whether their attention was drawn to the 
previous rulings of this Court. In any 
case the question had not arisen in a 
mortgage suit, but in the course of an 
execution of a money decree in which 
attachment of the property had been 
ordered. The case is, therefore, dis- 
tinguishable. The Patna High Court in 
Nrisingha Charan Nandy v. Rijniti Prasad 
Sinjh (10), has accepted the Allahabad 
view. Courtney-Terrell, CO. J., has pointed 
out the difference between an English 
mortgage and a simple mortgage in India. 
As regards certain English mortgages where 
there is a right of possession, and mortgages 
where there is a power of sale without 
reference to the Court, the mortgagee is 
under s. 69, Transfer of Prop2rty Act, now 
himself entitled to appoint a Receiver of 
the income of the mortgaged property, 
*just as much as he can sell without the 
intervention of the Court. Now the main 
thing is to consider the reasons on which 
the two couflicting views have been based 
rather than the number of cases holding 
either view. The grounds for holding that 
‘such a jurisdiction exists m»y be classified 
as follows: 


` 


(1) The first line of reasoning in a 
large number of cases, particularly of the 
Calcutta Hign Court, is that the power 
to appoint a Receiver in a mortgage suit 
for sale exisied in England, Ireland and 
America, and that it may, therefore, be 
held to exiss in India also. By way of 
illustr.tien, the c se in Weatherall v. 


(10) AIR 1932 Pat, 360; 142 Ind, Cas;-30); 13 P L 
T.5235; Ind. Rul, (1933) Pat, 135, 
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Eastern Mortgage Agency Co. (11), may be 
quoted where such cases ere cited. There 
are several difficulties in this line of 
Teasoning which seems to have been over- 
looked, (1) the remedy which an English 
Morlgagee can claim is not identical with 
“the relief claimed by a simple mortgagee 
in India. As was pointed out by their 
Lordships of the Privy Council in Vasudeva 
Mudaliar v, Srinivasa Pillai (12), the 
holder of en English mortgage hes the 
opinion of suing for foreclosure or for 
sale. It is also settled Jaw in England 
that when the date for the payment has 
expired and the money has not been’ 
paid, the simple mortgagee has a right to 
obtain possession of ihe property. The 
Indian law is entirely different. A simple 
mortgagee has no right of foreclcsure and 
no right to obtain possession at all. His 
exclusive remedy is to realise his money 
by the sale of the property. And of course 
it can never be certain that he himself 
will be the ultimate purchaser. of it. (2) 
Another difficulty in this line of reasoning 
is that in England the appoiniment of a 
Receiver is an equitable remedy and) 
certain equitable considerations govern it. 
In India equity and law have been combined, 
and the complete law has been ‘codified, 
and Courts are accordingly governed by 
it, The question no longer js whether 
the English Courts have jurisdiction to 
make any such order. Th3 sole question is 
whether the Indian statutory law allows 
itor prohibits it. (3) What hes been con- 
sistently ignored in all the cases which 
have placed reliance on the English 
practice is that there is absolutely no rule in 
the. English Annual Practice corresponding 
to sub-r. (2), O. XL, r. 1, which we have to 
interpret in India. Analogy from another 
system cannot be sought when there is a 
statutory enactment here which in terms is 
not to be found elsewhere. I ain, therefore, 
unable to attach any great, weight to this 
line of reasoning. 

JI) The second line of reasoning is a sort 
of a special pleading forthe simple mort- 
gagee, showing how hard it may be on him 
if a Receiver is not appointed, how it may be 
p-ssible for the mortgagor to waste and 
damage the property if no Receiver is ap- 
pointed, how he may appropriate tho 
income while the interest remeins unpaid 
and the morigage-debt is not satisfied, and 
so on. In such cases only a one-sided 

(11) 13 CL J i95;9 Ind. Cas. 985. 

(12) 30 M 426; 34 I A 186; 17 M L J 444; 9 Bom. LR 
1104; 1LO WN 1005;6A Ld 379;2 M L T 333 (P 0). 
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view has been presented, and the mort- 
ágas point of view not taken into 
account at all. Now, when the question 
is one of interpretation of ‘a -statutory 
enactment, considerations of hardship which 
depend on a particular point of view 
favoured are not cf much avail. The 
danger to the mortgaged-property being 
damaged or wasted is imaginary. There 
is ample provision in O. XXXIX, r. ], to 
prevent waste and damage. As a mori- 
g ge creates a charge on the property, 
there can of course be no real danger of 
alienation so as to deprive the mortgagee 
of his rights. Even as regards the pro- 
pertics of the mortgagor other than those 
mortgaged, there is provision for attach- 
ment before judgment. The appointment 
of a Receiver is, therefore, not the only 
possible remedy which a mortgagee can be 
said to have. The view that the mortgagor 
should not continue to appropriate the 
income ofthe mortgaged property when the 
mortgage-debt is not satis‘ied and interest 
is not being paid, utterly ignores the terms 
of the contract between the parties. In the 
case of a simple mortgage, the properly isa 
mere security for payment of the money, 
and the mortgagor is entitied to appropriate 
the income until the property passes. out 
of his ownership by sale. The mortgagee 
has no right whatsoever to the income of 
ihe mortgaged property, tothe rents and 
prolits, or to obtain posscs3ion of it before 
the mortgagor has lost his interest in it. 
This being the contractual relation between- 
the parties, there is absolutely no pont in 
contending that it is unfair that the mort- 
gagor should appropriate the income while 
the interest isnot being paid. In case of 


‘default the mortgagee’s remedy is to bring a 
suit for sale forthwith. 


As against this, the mortgagor's point of 
view may also be noted. He has a right 
to redeem the property up to the last 
fle is entitled to retain the rents 
and profitsand <ppr priate the income as 
long as his equity of redemption Las not 
been extinguished. Even when a suit fir 
sale is brought and a preliminary decree is 
obtained, the Court is bound to give the 
mortgagor another chance to redeem the 
prc perty, and is under a statutory duty to 
allow him time to redeem the mortgage 
and pay the mortgage money within the 
tme fixed. To appoint a Receiver of his 
properly so that he may not have the rents 
and profits with which to pay the mortgage 
money would be ostensib'y. to give him an 


oppoitunity to redeem the mortgage, and 
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yet really deny it by making it almost 
impossible for him to do s> The mortg gor 
has merely undertaken tne liability tn tif 
he is not able to pay the money with 
interest, his property would be liable to be 
sold. He had never agreed that the mort- 
gagee would either himself or through the 
Court dispossess him of the property before 
the procedure laid down for the realisa- 
tion of the mortgage-money by sale has 
been gone through. Fora Court to intervene 
and dispossess the mortgagor from the 
mortgaged property out of regard for the 
mortgagee would be tantamount to invent- 
inga new procedure to evade the provisions 
of 0. XXXIV, and forcing upon the mort- 
gagor a new contract, never contemplated 
by him, which would have been more appro- 
priate in the case of a possessory mortgage. 

As under the terms of asimple mortgage 
the mortgagee is not entitled to the income 
or the usufruct of the property, which 
should go to the mortgagor, there is no 
point in appointing a Receiver for the 
collection of such income. It cannot be 
paid to the mortgagee before the property 
has been purchased by him. If the object 
in appointing a Receiver be to preserve 
the income so that it may be available later 
to the mortgag:e if he can obtain a simple 
money deéree under O. XXXIV, r. Ga 
more ‘appropriate remedy would be the 
attachment of the. income. Some of ihe 
learned Judges of Madras and Calcutta 
have even gone to the length of holding 
that ths mortgagee is entitled to be paid 
the rents and profits realised by the 
Receiver asthe usufruct is a pari of his 
security. In this view I am altogether 
unable to concur. The Court should not 
constitute itself a gratuitous protector of the 
simple mortgagee and allow him to receive 
income ofthe mortgaged property in direct 
violation of the terms of the contract. 
If examined purely from the standpoint 
of the convenience of the mortgagee, it 
may be considered proper to appoint a 
Receiver so thata simple mortgagee may 
have the. benefit of receiving income 
which his contract had not permitted to 
him. But the appointment of a Receiver 
jioavariabiy implies an extra expenditure 
which Courts as arule direct to be met out 
of the income. Thus the additjonal burden 
of a gratuitous appointment of a Receiver 
falls on the mortgagor and his estate, though 
the beneit of it ges exclusively to the 
mortgagee. 

(LLL) ‘ne third line of reasoning is that 
there being older cases under the Code of 
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1882 permitting the appointment of a 
Reaseiver in a suit for sele, it must now be 
taken tobe the jaw settled by auth srities: 
See Manindra Chandra Roy v. Suniti Bala 
Debi (13), which was, however, a case of an 
English mortgage. The fact that there is a 
slight variation between the last paragraph 
of the old s. 503 and sub-r. (2) of O. XL, 
T. 1 has been overlooked. The prohibition 
contained in the previous paragraph was 
confined to “property under attachment,” 
whereas the prohibition in sub-r. (2) applies 
to all kinds of properties. The difference 


-which this change has brought about is 


obvious. Previously there was no prohibi- 
tion against: the appointment of a Receiver 
under s. 503 of a mortgaged property which 
could not be under attachment. ‘Now there 
is a prohibition in sub-r. (2) which applies 
to mortgaged property just as much as to 
property-attached. The Courts when decid- 
ing cases under the old Code were notso 
hampered, and could exercise their power 
under the substantial part of s. 503 without 
any hindrance. But Courts acting under 
the present Code have a greater restriction 
imposed on them. Reliance on the authority 
of the older cases is, therefore, not well- 
placed. 

(IV) The fourth line of reasoning is that 
the appvintment of a Receiver is an equit- 
able relief, and all thatis necessary to see 
is whether itis “just and ‘convenient” to 
appoint a Receiver irrespective of the nature 
of tha suit. Of course, even as regards 
the question of j:s.ice and convenience, 
points of view would differ according as 
the posi.ion is viewed from the standpoint - 
of the mortgagee or from that of the mort- 
gagor. But when the law has been codified 
in India, the question of jurisdiction depends 
not so mach on equitabie considerations as 
on the language of the statutory enactment 
itself. : a 

(V) The fifth line of reasoning is to 
suggest that the appointment of a Keceiver 
of tne mortgaged propariy and his taking 
over possession does not amount to the dis- 
possession of the mortagor at all inasmuch 
as the inco.ne or the rents and profits .are 
mere accession to the mortgaged - property. 
A typical case advocating such a view is 
‘Paramasivan Pillai v. Ramasami ‘Chettiar 
(2), (926-7*). With the utmost respect, 1 
would say that such a conception: is unten- 
able. Tne corpus of the mortgaged 
propərty is one tning, while iis usulruct is 
quite ano.her, ‘I'he very essence of a simple 

(13) AT R1923 Cul. 1003; 95 In]. Cas. 632, i 
“*pags of 56 MT [Ed] 
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mortgige is to keep a clear distinction 
belwecu the corpus which is the security 
fcr tLe debt, and ike income which belongs 
to the morigagor. If the income were en 
accession 10 the morlguged property, then 
the entire income frem the commence- 
ment ofthe simple mortgage must be such 
an accession and must belong to the mort- 
gagee and not to the mortgagor. If the 
income also is to belong to the mortgagee, 
then all distinction between a simple mort- 
gege and a possessory mortgage may just 
as well be abolished, and the written 
contract between the parties torn to pieces. 

It is impossible to -say thet merely 
because the Receiver is an officer of the 
Court,.his taking over possession is not a 
dispossesssion of the perscn previously in 
possession. If his taking over possession of 
any properly were not to amount to the 
removal of any person from the possession 
or custcdy of such property, then there was 
no occasion for sub-r, (2) at all. It need not 
have been there. The very fact that it has 
been enacted shows ihat the legislature 
intends that if a Receiver takes possession 
of some property, then the person from 
whose custody or possession it is taken has 
-been removed from ‘such possession or 
custody. As socn es a Receiver is appointed, 
and property is taken possessicn of by him, 
the property passes out of the possessicn 
and custcdy of the other person. Even 
where ihe pers:n in p‘ssessicn is himself 
¿ppointed the Receiver, tLe character of 
‘his possession changes and his liability is 
of a different nalure, as he beccmes en 
officer of the Court and holds possession 
ofthe properly on its behalf. But his dis- 
possession would be only constructive end 
not actual. 

With regard to a few other cases cited’at 
the Bar, I may point out that in 
Eastern Mortgage and Agency Co. v. Rakea 
Khatun (14), sub-r. (2) of O. XL, was not 
even discussed. In Amarnath v. Tehal 
Kuar (15), the learned Judges relied on the 
Calcutta case in Staya: Narain Singh v. 

Keshabati Kumari, 25 Ind. Cas. 406 (16) cnd 
the Madras case in Ajapa Natesa Pandara 
Sannadhiv. Ramalingam Pillai, 20 Ind. Cas. 
767 (17). The contrary authorities were not 
cited by Counsel as referring io tLe conten- 
tion that a Receiver of the properly shou!d 
not be appointed as possession of it cannot 


(d4) 16 © W N 997; 17 Ind. Cas. 292. 
(15) A I R1922 Lah, 444; 67 Ind. Cas. 383; 4U P L 
L 


(L) 73, 
Ac) 25 Ind. Cas, 406; A I R1915 Cal. 35;1:0 WN 
537. 
(17) 20 Ind. Cas, 767; 24°M L J 658, 
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be awarded in a declaratory suil; the Bench 
obseryed: 

“Our attention has not been invited to any au- 
thority which would limit the jurisdicticn of tle 
Court in the manner indicated above. 


This case was, of course, followed bya 
learned Single Judge in Paras Ram v. 
Puran Mal Ditta Mal (18). The case in 
Ma Joo Tean v. Collector of Rangoon 
(19, was the case of an English mortgage, 
under the terms of which the rents and 
profits formed part of the property subject 
to the mcrtgage. In Sher Singh v. Devt 
Dayal, 20 Ind. Cas. 761 (20) it was merely: 
stated that sub-r. (2) was intended ‘to 
protect third parties and not parties to the 
suit, but no reasons were given. -It is our 
plain duty toexamine the ‘Tanguage - of the 
relevant sections of the Code itself. So far 
as s. 51 is concerned, it does not apply to 
the present case, because we are not deal- 
ing With the matter in ‘any execution pro- 
ceeding. -Nevertheless it may be pointed 
out that all thet the section does is to 
enumerate in general terms the various 
medes in which the Court may in its dis- 
cretion order the executicn of the decree 
eccording as ihe nature of the relief 
grented may require. ‘Tie legislature has 
taken cere to preface the section ‘with: the 
words “subject dio such conditions and 
limitations cs may be prescribed.” It is 
obvious that there-is no wide end unrestrict- 
ed jurisdiction to order exccuticn in every 
esse in all the ways indicated therein. The 
jurisdiction hts to be exercised subject to 
such conditions and limitations es may be 
prescribed by the rules in the following 
echedule. Thus even: s. (51 would be 
governed by O. XL, r- 1. No ore could 
suggest that where a decree orders the sale 
of a particular property, the executing 
Court could direct iis delivery specifically, 
er direct the arrest or detention of the 
defendant in - persor. Obviously all the 
various m*des mentioned in s. 51 are not 
open tom executing Ccurt in-every case; it 
is to be guided by the prccedure laid -down 
in the schedule, and must resort-to ‘the 
method appropriate to-each case. ~- 

Jt is s. 94 (d) which is more relevant, 
Underita Couit has power to appoints 
Receiver of any property, end enforce tlie 
peiformanceof his duties-by- attaching and 
selling his properties. But here again, no 

ge AIR 1925 Lah. 590; 85 Ind. Cas. 737; 1 LO 

a 12 R 437; 155 In1, Cas. 176; A A I R1934 Rang. 

;7R Rang 
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Wide :powers have been conferred on 
Courts. Section 9Lin itself rea'ly confers 
no such power at all because it expressly 
contains the words “if itis so prescribed,” 
i. e., prescribed by the rules in the schedule. 
Obviously the legislature intended that the 
Courts should not assume any power on the 
ground that it is inherent in them and 
exercise them when there is no express 
provision in the rules themselves. There 
js often too greal a temptation to treat 
powers of interference as inherent in 
Courts. The legislature has thought it fit 
to create a safeguard against it. The 
authority. to appoint a Receiver is prescribed 
nO. XL, r.1. A Civil Court cannot, there- 
fore, act outside that rule. Rule 1 em- 
powers (a) a Court, where it appears to it 
to be just and convenient, to appoint a 
Receiver of.any property whether before or 
after a decree; (b) to remove any person 
from the pussession or custcdy of the prop- 
rty; (c) to commit the same tothe posses- 
pion, Custody or management of the Receiver 
and (d) to confer upon the Receiver cer- 
tain powers. If sub-r. (1) had stocd by 
itself, the power would have been un- 
restricted. But sub-r. (2) ruos as follows: . 

“Nothing in this rule shall authorise the Court 
to remcve from the possession or custody of prop- 


erty any person whcm any party to the suit has 
not a present right so to remove.” 


The general power under sub-r. (1) 
‘has, therefore, been curtailed by sub-r. (2). 
Both the sub-rules must be read together 
as forming part and parcel of one rule. 
It is impossible to separate. them s9 as to 


-apply the one and ignore the other. Ib 


‘necessarily follcws that there is no autho- 
rity in the Court whatsoever to remove 
from the possession or custody of properiy 
any person whom any party to the suit 
-has not a present right so to remove. It 
is not eusy to see how in some cases the 
‘appointment of a Receiver wes ordered 
although no pariy to the suit hada pre- 
‘sent right so to remove the person in 
‘possession or custody of the property. 


The language of the sub-r. (2) is plain 
‘and there is no escape from it. In order 
t> interpret the rule we must give the 


‘proper and ordinary meaning to the words 
‘used therein, and not to igterpolate into 
the rule some new words, and then to 
interepret the rule in the light of the new 
“words so introduced. The plain words 
in sub-r, (2) are “any person.” Is 
there any justification for adding the 
words “other than ihe parties to the suit” 
immediately after these words? The legis- 
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lature has not only used the expression 
“a person,” but has emphasised it stil 
further by using the words “any person.” 
When the word “any” is there, can we 
seriously say that if means only persons 
other than the parties to the suit? To 
take such words to be implied there, would 
be to nullify the force of the word “any” 
almost completely. The words in my opinion 
are- general, and have been used in a wide 
sense, snd are fully comprehensive to in- 
clude both persons who are parties and per- 
sons who are non parties. It is difficult 
to understand how the meaning of these 
general words can be restricted to non- 
parties only. 

That such a restriction would be im- 
proper is conclusively shown in my mind 
by the circumstances that sub-r. (2) is 
really related to sub-r. (1) (b) where 
the same words “any peison" are also 
used. Curiously enough this fact has not 
been noted in any of the judgménts 
holding the contrary view. Can it be 
seriously suggested that the words “any 
person” have a different meaning inr. (1) 
(b) from what they have in sub-r. (2)? 
It is a well settled rule of interpreta- 
tion that the same expression used in the 
same seciion is to be given the same 
meaning. Now it is utterly impossible to 
hold that the words “any person” in sub- 
r.(1) (b) mean “any person other ihan 
a party to the suit.” Such an interprets- 
tion would completely nullify the effect of 
subr. (1). There is, in my opinion, no 
option but to hold that the words 
“any person” therein are general, and 
include parties to suit. Once that 
has to be conceded, there is n> option 
whatsoever but to hold that the same 
words in sub-r. (2) are equally general and 
include parties to the suit. It wou'd be 
stullifying oneself to suy that the words 
“any person” in (1) (b) mean any person 
whether a party or not a party, whereas 
the same words in sub-r. (2) mean only a 
person who is not a party to the suit. In 
my opinion such a contradictory jnter- 
pretation is an impossible one. 

Another difficulty in holding the cən- 
trary view is that it can be only in rare 
cases, if in any at all, that a third party 
would be dispossessed by tha order ofa 
Court. The injustice of it is obvious even 
if inconvenience be nət clear. If a third 
party has pat forvard a claim of his own 
then itis grossly unjust to him that before 
his claim has been .adjudicated by a com- 
peent Court of Law, he should be dispos- 
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sessed by another Court, hearing a case 
to which he is not a party, and the prop- 
erty in his possession handed over to a 
Receiver appoited in that suit. I am aware 
that the Calcutta High Court has even gone 
to the length of holding that such an 
order can be made: See Hudson v. Morgan 
(21) at p. 720*. But faced with the apparent 
injustice of the order it has felt compel- 
led to lay down that there should be 
some sort of preliminary inquiry, I should 
have thought that even if it be con- 
‘venient to the mortgagee, it would be 
grossly unjust to the third party to order 
his property to be seized even-though he 
be putting forward a bona fide claim of 
title which has not yet been thoroughly 
adjudicated upon in a proper Oourt of 
law. It is difficult tosee how it would be 
“just? to dispossess him after a summary 
inquiry. And ifitis not just, then the ap- 
poiniment would be-contrary to the open- 
ing words of the rule. If the third party 
were amere licensee or a tenant whose 
term had expired, the position might be 
different. . 

It seems to me that lo confine the pro- 
hibition contained in sub-r. (2) to non- 
parties only, would be to puta forced in- 
terpretation on the sub-rule by assuming 
without any adequate grounds that certain 
words which do not occur there are neces- 
sariiy implied. I am unable to agree ihat 
this is a proper method of interpretation. 
There is no need fora High Court to put 
on a Strained interpretation. If it feels 
that the rule does'not work fairly the 
High Court con get the rule itself amend- 
ed easily. So long asit stands, its langu- 
age must be given its full effect. The pro- 
visions of sub-r, (2) have not been made a 
part ofsub-r. (1)(b) only but added ses 
parately. It follows that sub-r. (2) must 
be read as partofr. 1 and controls the 
whole of sub-r. (1). Accordingly the powers 
conferred by sub-r. (1) cannot be exercis- 
ed where they come in conflict with the 
provisions of sub-r. (2). My conclusions can 
be summarized by paraphrasing O. XL, r. 1 
as follows: 

Where it appears to the Court to be just 
and convenient, the Court may by order, 
(a) appoint a Receiver of any property whe- 
ther before or after decree, in any suit, (b) 
remove any person, whether a party to the 
suit or not a party, from the possession or 
x 36 O 713; LInd. Cas. 356; 9C L J 563;13 C W 
N 651 
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custody of the property, provided his dis- 
possession is inthe circumstances not un- 
just tohim, and pr vided further -that any 
party to the suit hasa present right so to 
remove him,. (c) commit the same property 
to the possession, custody or management 
of the Receiver, provided any party to the 
suit has a present right to remove the 
person in possession or custody thereof, (d) 
confer upon the Receiver all or some of the 
powers (i) as to bringing and defending 
suits, realization of property, (for example, 
recovery of debts), and the execution of do- 
cuments es the owner himself has, (it) for 
the management, protection, preservation 
and improvement of the property, and (ii) 
the collection of rents and profits thereof, 
the application and disposal of such rents 
and profits, provided no person is removed 
from the possession or custody of the pro- 
perty whom any party to the suit has not 
a present right so to remove. 

My answer to the question referred to us 
therefore is that although there is no ob- 
jection to the mere appvintment of a Re- 
ceiver of any property, the Court cennot 
remove from the possession or custody of 
the prop2rty any person whether a party 


o the suitor not, whom any party to the 


suit has nota present right so to1emove. 

Thom, J.-I concur. The answer to the 
question referred turns on a a sound inter- 
pretation of O. LX,r.1 (2). The terms of 
this provision are perfectly plain and 
simple. Tke expiession “any person" 


-obviously inciudes all persons whether par- 
-ties to the suit ornot. If the words are 


given their natural meaning, it is not open 
to the Courts to appoint a Receiver to 
morigaged pr.perty if there be no party to 
the suit wko has a right to have the 
mortgagor removed from possession. Where 
the Courts have appointed a Receiver in cases 
where no party to the suit had a present 
right to remove the mortgagor, they have 
not acted’ in strict compliance with the pro- 
visicns of tke statute. They have legislated. 
They have introduced into the provision 
after the words “any person” the further 
words “not a parly to the suit.” What is 
the practice in other countries or what may 
appear tothe Couris to be reasonable, ex- 
pedient, or equitable are irrelevant consi- 
derations whem the words of the statute 
are plain. The Courts, if is true, may 
introduce words which are notin the statute 
or ignore words which are there if strictly 
to interpreta parTticalar provision, giving 
every word its full and natural meaning, 
would lead to an obvious absurdity or toa 
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result repugnant to the general policy 
of the Actor clear intention of the legis- 
lature. Obviously it cannot be conlended 
that the interpretation of O. XL,r..1 (2) 
according to the plain meaning of its 
wording would entail either of such conse- 
quences. In the result I agree in answer- 
ing the question referred as the learned 
Chief Justice suggests. 

“ Rachhpal Singh, J—The question 
which has been referred to a Full Bench 
for an expression of opinion is: 

_ “Under the provisions cf Civil Procedure Code, 
is it competent to appoint a Receiver of a 


mortgaged _ property, pending the decision of an 
appeal against a mortgage decree,” 


“ The applicant instituted a suit against 
the opposite party cn the basis of a mort- 
gage-deed and obtained a preliminary 
decree for sale on September 8, 1934. 
Against that decree, the defendants have 
preferred an appeal to this Court, which 
is still pending. The money due on the 
mortgage decree was not paid and the 
mortgagee has obtained a final decree 
for sale. Before the final decree was’ 
obtained by the mortgagee, he put in an 
application in this Court praying for the 
appointment of a Receiver of the mort- 
gaged property on the allegation that since 
the institution of the suit upon the basis 
of the morigage-deed, the defendants have 
been mining certain stone quarries at an 
‘abnormal rate with the result that the 
value of the mortgaged properiy was de- 
precialing. The defendants opposed the 
‘application and contended that this Court 
had no power to appoint a Receiver in a 
mortgage suit. The learned Judges, be- 
fore whom the application made by. the 
mortgagee in this Court for the appointment 
of a Receiver was pending, have referred 
the above-mentioned question for tke 
opinion of a Full Bench. At the very 
cutset it may be pointed out that the 
. present application made by the mortgagee 
is not an app‘ication in execution depart- 
ment but is an application made to a 
Court in a pending suit between the 
parties: The determination of the ques- 
tion. raised before us depends on the con- 
struction to be placed on the provisions of 
O. XL, r l. Order XL, r. 1 
enacts: = 

= D where it appears to the Court to he just and 
convenient, the Court may by order (a) appoint a 
Receiver of any property, whether before or after 
decree; (b) remove any person from the possession 
or custody of tne property; (c) commit the same to 
the possession, custody or management of the R2- 
ceiver; and (d).-. . (2) Nothing in this rule shall 
authorise the Court to remove from the possession 
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or “custody of property any person whom any 
party to the suit has not a present right s) to 
remove,” 


Two conflicting interpretations are sought 
to be placed on the provisions of r. 1, 
O. XL, Civil Procedure Code, before 
us. The decision as to which of the inter- 
pretations is correct, would mainly depend 
on the construction which we place on 
r. 1, O. KAKA, sub-cl. (b) and sub-r. 
(2). Learned Counsel for the applicant hes 
urged before us very strongly that cl. (b) 
relates to third persons not parties to 
the suit and, therefore, sub-cl. (2) of the 
tule, can have no application to parties 
to the suit. In support of his conten- 
tion, learned Counsel for the applicant 
has referred us to several cases decided 
by some cf the High Courts., I proceed 
to consider these cases. In Hudson v, 
Margah (21) which was decided when 
Civil Procedure Code of 1882 was in 
force, a Bench of two learned Judges of 
the Calcutta High Court, while dealing with. 
this question, made the following observa- 
ticns: 


“In determining whether the Court should re- 


. move from possession or custody of property under 


attachment, any person who is not a party to the 
litigation, the test to be applied is, whether the 
parties to the suit or sume or one of them have 
or has a present right so to remove him, If the 
intention of the legislature had been that a person 
who was not a party to the suit should not, under 
any circumstances, be deprived of possession of the 
disputed properties, the Code would have made 
an appropriate provision to that effect. On the 
other hand, .. the Code expressly provides for 
the test to be applied in cases of controversy 
betweon the Receiver and a stranger to the 
suit.” $ 

Another case in which a similar view 
was taken is reported in Siaya Narain 
Singh v. Keshabati Kumari 25 Ind Cas 406 
(16), at p. 407*, the Court expressed the fcl- 
lowing opinion : ky 

“Order XL, r. 1 (2), for instance cleurly referg 
to a case cf removal of property from the posses- 
sion or custody of a person other than the parties 
to the suit,” 


A similar view was expressed in Paras 
Ram v. Puran Mal-Ditta Mal (18), and 
it was held that sub-r. (2), r. 1,0. XL, 
refers to the case of a person other than 
a party to the suit and does not debar 
the Court frcm removing cne of the parties 
to the suit from the possession of the 
property and that there is nothing in r. 1, 
which excludes mortgage suits from its 
operation and a Receiver can, therefore, 
be appointed in a mortgage suit. Imay 
also refer in this connection to the case 
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in Ajapa Natesa Pandara Pillai San- 
nadhiv. Ramalingam Pillai 20 Ind. Cas. 767 
(17), where two learned Judges of the 
Madras High Court had expressed an 
opinion that sub-s. (2), r. 1, O. XL, 
was intended to protect third persons not 
parties to the suit. Mohammad Ishay v. 
Om Parkash (1) is a case which was decid- 
ed by a Bench of tkis Court consisting 
of Mukerji, Ag. C. J. and myself. This 
was a case in execution department. The 
following observations were made by us in 
our judgment : 

“Tt has, however, been contended that the order pass- 
ed by the learned Judge militates against sub-r. (2), 
r. 1, O. XL, Civil Procedure Code. The argument 
is that as the decree-holder is not entitled to re- 
move the plaintifi from possession of the property, 
the Oourt was not authorized to appoint a Re- 
ceiver ofthe property. This, in our opinion, isa 
very narrow construction of sub-r. (2). If this 
construction were good there would be no case. 
whatsoever in which a Receiver could be appoint- 
ed. All that sub-r. (2) means is that where any 
of the parties who are subject to the jurisdiction 
of the Court has no right to remove a third party 
from possession that third party shell be allowed 
to remain in possession. The parties to the suit 
being subject to the jurisdiction of the Court can 
raise no objection whatsoever to its order for the 
appointment of a Receiver,” 

The view taken in this Allahabad case 
is in conflict with the view taken in s:me 
of the previous cases decided by this 
Court to which areference would be made 
shortly. I wish to point out that in argu- 
ments addressed to us at the hearing of the 
above-mentioned case, thess previous 
cases were not brought to our notice, other- 
‘wise we would have made a mention of 
them in our judgment. Now I may mention 
the cases in which an opposite view was 
_taken. In Gobind Ram v. Jawela Pershad 
43 Ind. Oas. 533 (5), a Bench of two learn- 
ed Judges of this Court, made the following 
observations : 

“A mortgagor, where the mortgage is a simple 
mortgage, is entitled to remain in possession of 
the mortgaged property until such time as that 
property has been brought to sale in due course 
of law. Order XL, r.l, provides for the appoint- 
ment of a Receiver by the Ovurt, It has been 
enacted that where it appears to the Court to be 
just and convenient a Receiver may be appointed. 
Clause 2 provides that nothing in the rule shall 
authorise the Court to remove from the posses- 
sion or custody of property any person whom any 
party tothe suit has not a present right so to 
remove: It seems to us abundantly clear that 
neither the plaintiff nor the prior incumbrancer 
has any present right to remove the mortgagor 
from the possession of the mortgaged property." 


Another case on the point is Makan 
Laul v. Mushtay Ali (6), in which Walsh and 
Banerji, JJ., gave expression to a similar 
view, The latest cage of this Court on the 
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pointis in Ram Prashad v. Bishambhar 
Nath (7). In that esse it. was held that 
where a pleintiff in a morgage suit hes no 
right to a peisonal decree he cannot apply 
for enforcement of personal remedies and 
that his remedy is limited to bringing the 
mortgaged property to sale and he can only 
obtain a remedy from the date of the auc- 
tion sale. Until that auction sale he has no 
right totake possession of the property or 
any inccme of the property. In such a 
case there is no jurisdiction for a Court to 
appoint a Receiver. In Nrisingha Charan 
Nandy v. Rajniti Prasad (10), a Pench of 
that Court held that O. XL, did not apply 
to wortgage suits and therefore a Receiver 
could not be appointed by a Court. The 
High Courts at Bombay, Calcutta, Madras 
and Lehore have all definitely held that a 
Receiver can be appointed in a morigage 
suit. Most of the cases in which this view 
was taken are noticed in Parmasivan 
Pillai v. Ramaswami Chettiar (2). After 
hearing learned arguments addressed tous 
by Sir Tej for the applicant and Dr. Katju 
for the opposite party, I have arrivcd at 
the conclusion that the observations made 
by Mukerji, A. C. J., and myself in Moham- 
mad Ishaq v. Om Parkash (1), are not correct, 
On a reconsideration of the question, 1 
have arrived at the conclusion that accord- 
ing to the provisions of O. XL, r. 1, a Court 
hes no power to remove from possessicn a 
person whom tle person méking the eppli- 
cation h s no present right to d:spossession 
In other words, I have ccme to the conclu- 
sion that cl. (b) relates to all persons includ- 
ing parties to the suit. —— 
Tem of opinion that the view taken in 
Gobind Ramv. Jawala Pershad 43 Ind. 
Cas. 533 (5), which has prevailed in this 
Court fora number of years, should be 
followed. Rule 1,0. XL, first enacis that 
a Court his full power to appoint a Receiver 
of any property whether before or after de- 
cree. Clause (b) provides that in exercise 
of that power, the Court can pass an order 
removing any person from the possession 
or custody of the properly under c!. (e) it 
has powerto put it in possession of the 
Receiver. The words used in cl. (b) are 
“any person,” and in my opinion, they refer 
not only to third party as contended on 
behalf of tfe applicant, but also include 
parties to the suit. Sub-rule (2) places a 
limitation on the powers of the Court in the 
matier of removing “any person” from the 
pessession or custody of the property. It 
enacts that nothing in this rule sha!'l autho- 
rize the Court to remove from the possession 


1936 
or custcdy of properly any person whcm 
eny party tothe suit Las not a present 
right so to remove. The expression “any 
person,” usedin sub-r. (D, includes parties 
tothe suit and not only third parties. 
Under r. 1 the Court has power to remove 
from possession not only pariics to the 
‘suit but elsothird p ries, and therefcre 
when a parly to the suit applies that the 
opposite p-rly should be removed from the 
possession by the eppointment of a Receiver 
then the person sought to be disporsessed 
is entitled to resist the prayer for his dis- 
possession on the ground that the party 
praying for his dispossession has not a pre- 
sent right to remove him from posses- 
sion. 

For the reasons given above, I am of 
opinion that where & party to a suit, who 
is sought to be dispcssesscd, is a simple 
mortgagor in possession, then the Court 
has no p-wertosppointa Receiver and to 
order hs dispossession under the provisicns 
of O. XL, 1. ), Civil Frocedure Code. A 
simple mor:gegor hes e right to remain in 
possession and tocppropriete the protits of 
of tle mortgaged properiy tillthe sale has 
actually taken place and that right ccnnot 
be defeated by the appointment of a Re- 
ceiver. If a mortgagee who hes obtained 
a decree (nds that his mortgagor is causing 
injury which would diminish the value of 
the mortgaged property, then I apprehend 
that his only remedy isto proceed under 
the provisicns of O. XXXIX, Guvil -Proce- 
dure Code. On the other hand, in a suit, 
for foreclosure, the Court will have power 
to appoint .2 Receiver and to remove the 
mortgagor from possession. The reason is 
that under the terms of the morigeage, the 
mortgagee hes a present right to dispos- 
sess the morigagor. The mortgagor, under 
the terms of the mortgage, agrees to put 
the mortgegees in ‘possession, and if he 
does not doso, the mortgagee is entitled 
to institute a suit for possession and in that 
suit itis open to him to make an applica- 
tion for the appointment of a Receiver. In 
asuit for foreclosure,.the provisions of 
sub-r. (2), O. XL, will not help the mort- 
gagor. With utmost respect, I do not 
egree with the general — propositicn laid 
down in Makhan Laly. Mushtaq Ali (6), 
that the previsicns cf O. XXXIX allow 
no loophole for the «pplication cf the 
procedure provided by ©. XL, to the 
mortgage decree. For the reasons given 
above, L would enswer the question referred 
tothe Full Bench as follows: 

“Under the provisions of Civil Procedure 


ROSHAN UMAR KARIM & co. v. M. & E. M. RAILWAY Co., LID. (MADR.) 


tLe 
493 
Cole, itis, 'herefore, competen’, to appoint a 
Receiver of a mortgaged property pending 
{he decision of on eppeal against a mort- 
gage decree provided the party applying 
for the appointment of a Receiver can esla- 
blish that he hes a present right toro- 
move the opposite party from possession 
and custody of the morlgaged property. 

N. Reference answered. 


MADRAS HIGH COURT 
Second Civil Appeal No. 224 of 1932 
December 2, 1935 
VENKATARAMANA Rag, d. 

N. M. ROSHAN UMAR KARIM asp Co. 
-—PLAINTIPE—APIELLANT 
Versus 
Tus MADRAS anp SOUTHERN 
MAHARATTA RAILWAY Co. Lrp.— 
DEFEND iNT—RESTONDENT 

Railways A.t (LX o° 1890), s. 72-Risi Note 
form A—Charging ordinary rates for goods con- 
signed under risk note form A Legality—'Mis- 
conduct’, meaning of-—-Term, whether inziudes mere 
cets of negligence- Consignment of skins in wagon 
containing an acid, formal-de-hyde—Skin damayed— 
Liability of Company Eridence of misconduct. 

It is open tc a Railway Company to consign 
goods under risk note form A if the goods are of 
the description mentioned therein even when vrdi- 
nary ratesare charged. ' 

‘Defective package’ does not necessarily mean 
packing not according to conditions prescribed by 
the Railway. Defective means not perfect and 
packing may be defective in the sense that the 
goods may be liable to damage, leakage, or wast- 
age. 

“The word ‘misconduct’ in Risk Note A is not 
equivalent to ‘wilful misconduct’, the expression 
used in English risk notes. The word denotes 
wrong or improper conduct. lt is distinguished 
from accident and is not far from negligence not 
only gross and culpable negligence and involves that 
& person misconducts himself when it is wrong con- 
duct on his part in the existing circumstances to 
do or fail to omit to do (as ths case may be) a par- 
ticular thing or to persist in the act, failure or 
omission, or «cts with carelessness. The term 
should be construed in relation to the consignor 
and the responsibility judged accordingly. Bengal- 
Nagpur Ry. Co. v. Moolji Sizka & Co. (1), followed, 
Madras and Southern Maharatta Ry. Co, vy. Sun- 
darajee Kalidas (2), dissented from, B.-N. Ry. Co, 
v. Moolji Sicka & Co. (5), Secretary of State v. 
Dhohalmal (6), Bengal-Nagpur Ry. Co. Ltd. v. 
Moolji Sicke & Co. (1), Jamunadas v. Hast India 
Ry. Co, Lid (8) andal, & 5. M Ry. Co. v, Malla- 
thambi Chetti & Co, 4), referred to. 

Seme bigs cf skius were consignel at Cuddapeh 
for delivery tothe plaintiff at Trichinopoly under 
kisk Note Form A. On openiag the wagons it was 
found that the wagons contained some jars of aa 
acid known as foxmal-de-hyde and that this acid 
had damaged the hides but thero was nothing to 
show that the Kailway servanis who loaded the 
skins knew that the formal-de-hyde in the wagong 
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wes of full ‘strength and dangerous to the hide. 
Jormal-de-hyde is not also classed u.der dangerous 
goods in the rules: 

Held, that in the circumstanccs tle sersants cf 
the Railway Company cannot be held to have been 
guilty of misconduct and the Company was not 
Tiable for damages. a 

S.C. A. against the decree of the District 
Court of Trichinopoly in A. 6. No. 165 of 
1930 preferred against the decree of the 
Court of the Subordinate Judge of Trichin- 
opoly in O. S. No. 55 of 1928. 


Mr. T. V. Ramanatha Aiyar, for the Appel- 


Jant. 
Messrs. C. Krishnaswami and V. K. 
Rımanatha Aiyar instructed by Messrs. 


King and Partridge, for tle Respondents. 


Judgment.—This is a suit to recover 
damages in the sum of Rs. 4,500 for 
demage done to 37 bags of g:atand sheep 
skins. consigned on June 17, 1927, by a 
firm of Messrs. B. Syed Shib and Brothers 
at Cuddapah fer delivery to the plaintiff 
firm ot ‘'richinopoly. The consignment 
was sent under risk note form A. Tne 
c.se fr the plaintiff is that when the 
- goods had to be tr.nshipped at Arkon.m 
on Juue 20.1927, on cpening the waggon 
it was fuund that the said skins were 
loaded along with four jars of a certain 
acid known as formal-de-hyde and as lio 
of these jars had broken, the skins had 
become wet, that on June 29, 1927, the 
goods reached Trichinopoly, that, though 
open delivery was insisted on, the Railway 
Company declined to do so and the goods 
were taken delivery of and when they 
were taken to the plaintifs tannery and 
the tanning processes were commenced, it 
was found impossible to ramove the hair 
from the skins and the goods had become 
valueless and, therefore, the plaintiff is 
entitled to recover damages. In para. 8 
of the plaint the ground of attack was 
alleged thus: 

“In consequence of the negligence of the servants 
of the defendant Company in loading the bags 
along with dangerous and offensive chemicals, 
contrary to the rules and in not taking proper 
care to prevent leakage of the jars, the plaintiff 
firm has sustained losses as detailed below.” 

The defence of the Railway Company is 
stated in pares. 7 and 9 of the written 
statement thus:—Paragraph 7: 

“Paragraph 8 is not admitted and js denied. There 
was no negligence as alleged on ihe part of this 
defendant or its servants. The jar contained only 
formal-de-hyde which is not classified as a dangercus 
sombustible cr inflammable article and thereis no 
tule alleged requiring the same to bə carried 
separately. The suit cqnsignment was carried 
and dealt with when in custody of this defendant 
With all the care and caution required under 
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law. Hence this defendant is not liable in the 


sult.” b 
Paragraph 9: 
“Further, the consignment was booked under 


conditions, the risk note form A, executed by the 
sonder and subject to the remark in the railway 
receipt ‘liable to dryage and damage’ relieves the 
Compiny from any liability whatsvzever.” 

Tke learned Subordinate Judge who 
tried the suit was of opinion that formal- 
de-hyde comes within the designation of 
dangerous goods, that the Company in 
violation of their rules loaded the gocds 
in the same vehicle as ordinary goods and 
that the damage was caused ny the jars 
c mbaining formal-de-hyde having broken, 
that the Railway Company was not 
Protected by the risk note and that they 
were guilty of misconduct and tha plaintiff 
is entitled to get a decree and acvord- 
ingly g .ve 3 decree for a sum of Rs. 3,300. 
Ths learned Distrist Judge on appeal, 
also found that the piaintilf’s skins were 
damaged and readered substantially unit 
for the pup.se for which th2y were 


intended to be put by no other cause 
than the action of the formal-de-hyde 


which wes spilt in the waggon in waich 
they were being curried by the defendant 
Company that the solution in the jars 
contained full strengih commercial formal- 
de hyde which is really dangerous to the 
skins, but it is commonly known as an 

antiseptic and a disinfectant and ic does ` 
not find a place in the schedule of dangerous 
goods prepared by the Indian. Railway 
Conference Association, that the servants 
of the Company are not expected to have 
expert knowledge, that the Goods Traffic 
Book not having classed formal-de-hyde 
23 dangerous goods, the servants of the 
Railway Company were not guilty of any 
negligence and, therefore, they were not 
guilty of any misconduct and the defend- | 
ant Company is, therefore, exempt from _ 
liability. On appeal before me Mr. T. V. 
Ramanatha Ayyar has raised the following 
contentions: (1) the risk note form A was 
intended to be taken only when the goods 
are consigried at owner's risk, when the 
Railway Company charge less than the 
ordinary tariff rate, whereas in this case 
the Company has taken the ordinary rate 
¿ind though the plaintiffs signed Ex. A it 
should not cxempt the Company from 
liability and the taking of risk note fo:m 
A itself was illegal, and (2). that the 
Railway Company wes guilty of misconduct 
in having loaded formal-de-hyde along with 
skins, formal-de-hyde being. a dangerous 
and deadly poison coming within the 
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meaning of dangerous goods «according to 
1. 34 of the rules issued by tke Railway 

Yompany. It was contended in enswer 
that the fact that the ordinary retes were 
charged by the Railway Company does nct 
preclude them frem (aking risk note form 
A and once that note had been executed the 
Railway Ocmpany is exempt from liability 
unders. 72 of the Indian Railways Act 
except upon proof of misconduct as indicat- 
ed in the note, that formal-de-byde is not 
dangerous and in any event the servents of 
the Railway Company were not negligent 
in ihe circumstances of this case and there 
was no misconduct on the part of tke 
Railway servants lo make the Administra- 
tion liable. 

In regard to the conlention that the 
Railway is not protected by risk note form 
A, it is urged that: r. 39 of the Railway 
ruies clearly indicate that the risk notes 
are intended to be taken only when the 
goods are carried at less (han the ordinary 
rates and.r. 59 runs, 

“Risk ntes, In ali cases when goods or live- 
stock are cunveyed at.the risk of the owner, or on 
the understanding that the risk accepted by the 
Railway is limited to any extent bel.w the full 
valus of the consignmen*, or ths several sums 
pres3zibed ia the Ladian Railways Act IX of 1390, 
the consignor is require] to execute a risk note, 
prior to acceptance for despatch, on cne of the 
forms given in Appendix D. Tha forms have bean 
sanctioned for use by the Governor-General in 
Council in accordance with the provisions of s. 72 
of the Indian Railways Act IX of 1890, and can 
be obtained at any goods booking station.” . 


° 


In my opinion the. obligation of the. 


Railway Company must be judged in the 
light of s. 72 of the- Act. Section 72 
provides that the obligation of the Railway 
Administration is that of bailce under 
ss. 15l and 152 of the Contract Act and 
that an agreement to limit that responsibility 
is void unless itis (a) in writing signed 
by or on behalf ‘of the person consigning 


animals or gcods and (b) is otherwise 


in form approved by the Governor-in- 


Council. The section is plain and un- 
ambiguous end the Railway Com- 
pany is protected from the ordinary 


résponsibility of a bailee if these two 
conditions above-mentioned are satisfied, 
and it is not disputed that the risk note 
form A fulfils these two “conditions. It 
is rot permicsibie to import «eny other 
qualification or condition when the language 
of the statute is plain. No doubt r. 39 
indicates that ordinarily risk notes ought 
to be taken when the gocds are consigned 
et the risk of the owner and thejrule says 
that the consignor is required to execute 
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it. There is nothing to preclude the 
Railway Company even when charging 
ordinary rates to take risk nole A with 
reference to particular class of gocds. In 
fact the iisk note fcrm A states that tLe 
form is to be used when arlicles ere 
tendered for carriage which are either 
already in bed cceuditicn cr so defectively 
packed es to be liable tod: mage, leakage 
or weslege, in trensit. Even when ordinary 
rates are charged, it is open to the Railway 
Company to consign it under risk note 
form A if the goods were of the descrip- 
tion meptioned therein. The very risk 
note form A Ex. II signed by the plaintiff 
states 

“whereas the consignment of bags of goat ond sheep 


skins is liable to damage... .. 
lt is contended by Mr. Ramanatha 
question of 


Ayycr there is no 
the bad condition of the goods in this 
case nor that the gosds were defectively 
pocked so that the risk note furm A would 
a obviously cpply to case like this. He 
contends that co far es wet goat and sheep 
skins are concerned, under the 1uies cf 
tha Railway Comp.ny, no specirl condi- 
tions of packing were required and the 
only condition required is «as stated in. 
the rules issued by the Railway Company 
as special conditions applicable to certe ink 
gcods at page 638. 

“Section 4. “Only necapted for carriage if tuey 


have been stripped of all flesh and are free from 
any unjleasant smell If loaded, with hides and 


. skins, the mixed consignment is charged at tho 


rates applicable to ‘hides and skins? When 
carried in open wagons they must be protected 
by tarpulins prov ided by senders. Railways do 
not allow the use of their sheets for such traffic.” 


On the other hand ke says that the 
gļvods were packed ina gunnies. To my 
mind defective packing does not neces- 
sarily mean packing not according to 
conditions prescribed by the Railway. 
Defective means not perfect. Packing may 
be defective in the sense that the goods 
may be liable to damage, leakage or 
wastage. 

The next question then arises whether 
the servants of the Railway Company are 
guilty of misconduct. It may be noticed 
that the word “misconduct” in the risk 
note forms was substituted in 1924 for the 
words ‘wilful neglect, misappropriation, 
theft, etc., aid the circumstences under 
which tLe firm wis chenged were noticed 
by Suhrawardy, J.in the Bengal Nagpur 
Ry.Co. v. Movlji Sicka & Co. (1). The 


(1) 58 C 585 at p. £92; 129 Ind, Cas. 769; 52 0 
33 G W N 133; 
Ind, Rul. (2931) Cal, 211, 
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word ‘misconduct’ has been variousiy inter- 
preled by the learned Judges of the 
different High Courts. Three views have 
pean baken. (1) Tae view taken by 
Guha, J. in the Madras and S uthern 
Maharatia Ry. Co. Y. Sundaruj22 Kalidas 
(2) :-— 
e It may be taken to be well settled now, that 
Mmissonduct is not necessarily established by proving 
even culpable negligence, Misconduct is something 
opposed to accident or negligence. It is the inten- 
tional doing of something which the doar knows 
to bs wrong, or which he does recklessly, not 
caring what the result may be.” 

This was cited with approval by 
Madhavan Neir, J. in The South Indian Ry. 
Co., Lid. v. Dindhayutham Chettiar (3). 
This is also the view taken by the Patna 
High Court in B. N. Ry. Co. v. Hukam 
Chand (4), at page 561* where James, J. says: 

“I do not consider that there is any necessity 
for discriminating between the meaning of the 
term ‘misconduct’ in the uew form and the term 
‘wilful neglect’ in the old... ...... The reasonable view 
is to hold thatthe term misconduct mans ‘wilful 
neglect’ including a fortiori anything m.r culpable, 
and rendering it unnec2ssary to cmplicat>. tho 
form unduly by mentioning theft, or criminal mis- 
appropriation or criminal broach of trast.” 

(2) Tne view taken in Tae Bəngal 
Nagpur Ry. Co. v. Moulji Sicka & Co. (1), 
by Subrawardy,J. at page 9927: 

“The present risk note is widsr and more com- 
prehensive in enlarging the liability of the Railway 
than ths old form of the English note*** ‘Misconduct 
is distinguished from accident and is not far from 
negligence, not only gross and culpabl: negligence, 


and involves that a person misconducts himself - 


when it is: wrong conduct on his part in the 
existing circimstances to do, or to fail or omit 
to do (as the case may be), a particular thing or 
to persist in the act, failure or omission or acts 
with carelessness. The word: ‘misconduct’ as used 
in the new risk note B is wide enough to include 
wrongful omission and commission intentional or 
unintentional—any act which it wrongfully did or 
which it wrongfully neglected to do, 
it in another way did what it should not have 
dune and did not do what it should have d.ne. * * * 
I am not inclined to accept the view that. mis- 
conduct only refers to acts of gress or culpable 
negligence and the term does not ordinarily cover 
acts of mere negligencs. In my judgment, the word 
‘misconduct’ denotes any unbusinesslike conduct 
and includes negligence or want of proper care 
which abailee.is to take under s. 15], Indian 
Contract Act. The immunity, which the risk note 
brings to the Railway Company is by shifting ths 
purden of proof.” : AA f 

This is the view which Mitter, J. of 
the same High . Court also took in 

(2) 60 U 996 at p. 1099; 147 Ind, Cas. 732; AIR 
1933 Cal 712; 57 O Ld zl; 6 R U 356, 

(3) A I R 193) Mad. 715; t7 M L J 704; 154 Ind. 
Cas. 453; 40 L W70.; 19381) M W N 135557 KN 


ge AL R1930 Pat, 559 at p. 561; 128 Ind, Cas. 
790; 12 P L T 810. 
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B.N. Ry. Co. v. Muolji Sicka & Co. (5) 
and in Szeretary of Stats v. Dhohal- 
mal (6) and by another Bench in the 
Bengal Nagpur Ry. Co., Lid. v. Mooljt 
Sicka & Co. (7). In a later decision of 
the Patna High Court, Jamunadas v. East 
Indian Ry. Co., Ltd. (8) at page 632*, Jwala 
Pragad, J. observes: i 

“The word uselin those risk notes is ‘miscon- 
duct’ and not ‘wilful misconduct’, A mere cmis- 
sion to do what is expected of a person to do con- 
stitutes misconduct, whereas if such failure is 
directed to intentionally cause mischief or loss to 
any person, then it is called “wilful misconduct” 
The Railway Administration or itsservants might 
not have inteaded to cause any damage to the 
plaintiff's consignment and with that object neg- 
Iectel todo their duty, buta mere neglect of duty 
will charge them with misconduct and will bring 
the cas? within the risk notes.” | 

Apparently in a -way this seems to have 
been the view of Wellace, J., in M, & S. M. 
Ry.Co v. Nallathambi Chetty & Co. 19) 
where he says: 

“Obviously something more has to be shown, 
n:mely, that responsible cars and caution, was not 
being usd bythe Ucmpany or by their stat or 
that the staff was grossly insvfficient f-r its jur- 
pos2, s> insufficient as to import negligwcein the 
admiaistration, or that as a mattercf fact the 
siall was negligent and was n>» doing is propor 
duty.” : 

(3) The view taken by Fawcett, Ag.C. Je of 
the Bombay High Courtin M. & S. M. Ry. 
Co. v. Jamakhram (10) is as follows: 

“In any case, the expression used in the pressnt’ 
risk note is ‘misconduct’ which does not ordinarily 
cover acts of negligence.” . 

. Kemp, Ag. O. J., of the same High Court 
in B. B. & C. I. Ry. Co.v. Rajnagar Spin- 
ning & Co. (11) observes : 

“I am not prepared to ‘accept the test of the 
meaning of the word ‘misconduct’ as what a 
reasonable man would have done under the cir- 
cumstances. I think the word suggests that a- 
railway servant oad been guilty of doing something - 
which was inconsistent with the conduct expected 
of him by the rules of the Company.” f 

One thing is plein. The word ‘miscon- 
duct’ cannot obviously mean the same as 
‘wilful misconduct’, an expression wuich is 


(5) A I R 1929 Cal. 654; 122 Ind. Oss, 625; 49 © 
L J 551; Ind. Rul. (1930) Cal. 257. ; 

(6) A LR 1931 Cal. 734; 134- Ind. Cas, 940; 54 0. 
L J154; 35 C W N 1250; Ind. Rul. (1931) Cal. 910. 

(1) 54 CL J 314; 13: Iod. Gas. 1268; AIR 1932 
Cal, 70; Ind. Rul. (1932) Cal, 52. : 

(8) AIR1933 Pat. 630 at p. 632; 6 RP 451; 148 
Ind, Cas. 390. 

©) ALR 1927 Mad. 908; 105 Ind. Cas. 299; 26 L 
W330; 53 ML J 407, 

(10) A IR 1928 Bem. 504; 118 Ind, Cas. 241; 30 
ecg LR 1104; 52 B 770; Ind, Rul, (1924) Bouin, 
4 z $ 

(11) AIR 1930 Bom, 123; 124 Ind. Cas. 229; 34 
oe LR 1426; 54 B 105; Ind, Ral. (1930) Bom, 
61, 

*Page of A I. R. 1933 Pat,-=[lud.] š 
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used in the English risk note forms in 
England and on the construction of which 
cases in Jsngiand were decided. In my 
opinion the same interpretation should not 
be adopted in construing the word ‘m's- 
conduct’ in the risk note form A. In Lewis 
v. Great Western: Ry. Co. (12) the distinc- 
tion belween misconduct and wilful mis- 
conduct is noticed.: Bramwell, L. J., 
observee at page 206*: 

“Wilful misconduct’ means misconduct to which 
the willis a party, something opposed to acci- 
dent or negligence; the misconduct, not the con- 
duct must be wilful.” 

Brett, L. J., at page 211* observes: 

“Oae must be taken to ascertain that it is not 
only misconduct but wilful miscsniduct and I think 
that those two terms together import a knowledge 
of wrongon the part of the person who is sup- 
posed to be guilty ofthe act or omission,” 

Cotton, L. J., observes at page 213* : 

“J do not think thers cn be any doubt at 
all that wilful misconduct ıs something entirely 
different from neglig¢nte, and far b2yond it, 
whether the negligence be culpable, or gross, or 
hows ever deacminatsd.” Mag 
In Inre City Eyuitable Fire Irsurance 
Cv. L'd. (13) Romar, J., adop.s ths distinc- 
tion thus laid down batween m'ssonducs 
and wilful misconduct in Lewis v Great 
Western Ry. Co. (12) ride also Forder v. 
Great Western Ry. Cu. (14). In Norris v. 
Great Central Ry. Co. (15) where a Rail- 
way Company wis charged wilh: having 
allowed certain scenery to be carried in an 
open waggon, they were held not liable and 
protected by the risk note, Lush, J., 
observes: 

“There was no evidence at all upon his cass 
of any intentional wrong conduct on the part of 
the servants of the Railway Company * * * #* 
looking atthe case as a whole I think it is a 
case simply of carelessness—it may be gross, it 
may bə what one may call ordinary carelessness 
—pbut the evidence forthe plaintiff andthe evi- 
dence forthe defendanis inmy. opinion make no 
case whatever of anything beyond carelessness on 
the part of the Ocmpany’s servants. Ib is quite 
obvious, asl say, that that isnot sufficient.” 

His Lordship by the use of the word ‘in- 
‘tentional’ in interpreting wilful misconduct 
clearly seems to indicate that misconduct 
is wrong conduct, and simple carelessness, 
‘though it was established in that case, 
would nòt come under the term ‘wilful mis- 
conduct’, Thus. it will bo seen that - the 


(12) (1878) 3Q BD 195; 47L J QB 131; 87LT 
274; 26 W K 235, 

(13) (1925) 1 Uh.. D407 at pp. 433 & 431; 91 L 
J Ob 415 133 L Tsu; 10 TLR 853; 17 LLL 
Rep. 225. 
_ (4), (195) 2K B 532; LJK B 871,;93L T 
811; 53 W R574; 21 TLR 625. 
R (1915) LH L P 183; 85 LIK B285;32TL 

129. 
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English eses lay stress on the word ‘w.'+ 
ful. From tlag standpoint even culpable 
negligence or gross negligence would nat 
be misconduct. So the interpretation 
placed in the Madras and Southern Maha- 
raita Ry. Co. v. Sundarajee Kalidas (2) by 
Guha, J., which is based on English cases 
is not sound and should not be adopted 
in the interpretation of the word ‘miscon- 
duct’ in the risk note form A. The word 
‘misconduct? is a relative term and 
occurs in various Acts, forexamp*e, in the 
Arbitration Act, Legal Practitioners Act 
and in anumber of other Acts. It has to 
be construed with reference to the sub- 
ject-matter and the context wherein the 
term occurs having regard to the scope 
of the Act which is being construcd. Mis- 
conduct literally means wrong conduct or 
improper conduct. For example on con- 
struing the word ‘misconduct’ in the Jinglish 
Arbitration Act, Tindal, CO. J., observes in 
Inre Hall and Hinds (1G) ‘at page 8&2:* 
Anaa La The mistake and act of carelessness 
is so grossas to amount, though not ‘in a moral 
point of visw, yetin the judicial sefise of that 
term, t) misconduct onthe partof the arbitrators. 
Lata culpa or crassi negligentia both by the civil Law 
and our own, approximates to and in mtny instancos 
cannut-be distinguished from do'us ma's or miscon- 
dust." É 
In Moore v. High Bailiff of Brompton 
County Court (17) a question arose whethar 
a High Bailiff of County Court was guilty 
of misconduct in having sold in execution 
of a judgment goods which were found 
to be implements of the debtor's trade 
within the meaning cf the term as used in 
the £0.h section of the County Courts Act, 
1898, and it was held that he was not guilty 
of misconduct, and in selling the goods he 
did not do it with a wrongful intention 
though he might be guilty of error of 
judgment or negligence. In In reHill (18) 
where an attorney acting asaclerk for a 


firm of attorneys was suspended for mis- 


appropriation of moneys received by him 
as balance of purchase money in complet- 
ing a sale,it was held that though 
the misconduct was not strictly com- 
mitted in his profession, it was miscon- 
duct which would prevent him frum bes 
coming an attorney tand Blackburn, Jas 


səid: 
“it always should b> coasidərel whəthar the 
particular wroag he does is connected with the chars 
acter of attorney.” “3 
Tne word ‘miscondue.’ in the risk note 


(16) (1811) 3M & G 847 at p. 852. 
(17) (1894) 69 LT 1:0. 
(15) Uitte) 3 Q B 543. $ 
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should, therefore, be construed in relation to 
the consignor and the responsibility judged 
wccordingiy. In my cpinion ihe correct 
view is that laid down by Sukrawardy, J 
and I agree with him that 
risk note is wider and more com prehensive 
in enlarging the liability of the Railway 
than the old form or the English'note and 
also with the definition of misconduct 
given by him, namely ‘misconduct? is dis- 
tinguished from accident and is not far 
from negligence,. not only grossand culp- 
able negligence, and involves that a person 
misconducts himself when it js wrong 
conduct cn his part in the existing circum- 
stances to do orto fail to omit to do (as 
the case may be), a Particular thing or to 
pers.stin the act, failure or omission or 
acts with carelessness. Judged by this test 
it will have to. be seen whether in the pre- 
sent case the servants of the Railway 
Company were guilty of misconduct. The 
charge levelled is that at Guddap.h the 
wet skins were loaded in a waggon which 
contained formal-de-hyde. This egoin de- 
pends upon the fect whetLer fermelde- 
hyde comes under tke designation of 
dange ‘ous gods, and in so loading, the ser- 
vanis of the Railway Company acied negli- 


the present 


gently in such a menner as to make 
their" acb amount to misconduct. The Rail- 


way Company have published rules in re- 
gard to explosives end other dangerous 
goods which they undertake to carry. 
Section 47 of the. Railways Act . provides 
that the Railway Company is empowered ta 
make general rules for declaring what 
shall be deemed ta be, for the purposes 
of this Act, dangerous or offensive goods, 
and for regulating the carriage of such 
goods. Under s. 54 the Railway Adminis- 
tration may impose conditions nol incon- 
sistent with this Act or with any general 
rule thereunder, with respect to the receiv- 
ing, forwarding or delivering of an y animals 
‘or goods. Rules have been framed by 
the Railway Company in regard to tLe 
-carriage of the explosive and. other 
dangerous gcods. Rule 1 Says: 

- "No explosives or other dangerous gcods, except 


those provided for in Schs.I and IL with condi- 
tims of carriage will, under any circumstances, be 


accepted for conveyance by rail.” 
Rule 4 seys: 
“For the purposes of s, 59 cf the Indian 


Railways Act, 1590, the commodities 

Bshs, 1 and II are hereby 
goody," 

It may at once be s'ated that formal-de- 

. hyde is not one of the commodities men- 

tioned in chs, I gnd II. Rule 36 gives the 


mentioned in 
declared to be dangerous 
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definition of dangerous goods under which 
it is stated that dangerous, corrosive and 
poisonous chemicals also w.ll be dangerous 
goods. Rule 41 says:— 

“Maximum quentily which may be despatched, 
There is no restriction ast» the maximum quantity 
of dangerous goods other than explosives which 
may be despatched by goods train, but such goods 
shallbe loaded in covered iron vehicles.” 

Rule 42 says: 

“Dangerous goods mustnot he loaded 
same vehicle as ordinary gcods,” 

It will thus be seen that formal-de-hrde 
is not classed under dangerous goods eiiher 
in Seh. I or Sch. Il. If it were classed 
under dangerous goods special precautions 
are provided for its carriage, namely 
that it should be ccnveyed in a covered 
iron vehicle. It is admitted in this case 
that formal-de-hyde wes despatched from 
Bombay in an ordinary waggon intended 
to carry all items of goods and the 
Railway servants at Cuddapah could not 
ordinarily be expected to know that formal- 
de-hyde would be dangerous gocds, eitLer 
from the  clessification contained in the 
rules published by the Railway Company 
or fromthe m.nner or method of c-r- 
risege when the said goods arrived Lë Oud- 
dapah. It is contended that formal-de- 
hyde of the full percentage is. dangerous. 
But foimal-de-hyde is also an. antiseptic 
and a good preservative for hides in a 
weal solution and improves the tanning. 
So formal-de-hyde is- only relatively 
dangerous. In fixing the responsibility cn 
the railway servants for misconduct it is 
well-settled the burden of proving miscon- 
ductunder the risk note is on the con- 
signor. There is nothing on the record 
to show that ihe servants at Cuddapah who 
aclually loaded the wet skins inthe car- 
riage containing formal-de-hyde must 
reasonably have been aware that the for- 
mal-de-hyde which was in the waggon was 
of the full strength and dangerous in the 
sense that theyshould not be loaded along 
with it. Giving the interpretation of the 
word ‘misconduct’ es including negligence 
as indicated by Suhrawardy, J., jt cannot 
‘be said that the Railway servants at Cud- 
dapah who were responsible for the loading 
of the goods fuiled to take any care which 
was expec:éd of them and necessary in 
the circumstances of this csee. Therefore, 
on the evidence of record it cannot be | 
said thatthe servants of the Railway Com= 


in the 


-pany were guilty of misconduct and the 


defendants are, therefore, not Hable 
damagee, 


In the result the second appeal fails and 


for 
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having regard to the circumstances of this 
ccce l make each party to bear his or their 
own -cosis-in this second appeal end tLe ap 


Tellant do pay half the asis cfthe res- 
pondent in both the lower Coutts. a 


UA . 7 Appeal dismissed: ' 


RANGOON HIGH COURT - 
Second Civil Appeal No. 132 of 1935 
December 12, 1935 >o 
: DUNKLEY, J| ` 

MARY ALVERAZ AND OTJERS—ÀPP-L ANTS 
' versus ~~" : a 3 
‘ RATANAPON SOCIETY AND  otunss-— ’ 
RESPONDENTS ` KENA 
Civil Procedure Code (Act V of 1903), 0. XXXII; 
rr.-38,4—Appointment of two persons us.:joint guar- 
dians ad litem—If allowed — Persons having adverse 
interest to minors—-Whether proper persons to be, 
guardivn ad litem — Guardian ad litém ‘irregularly 
appointed — Defence available to minor nol put 
forward—Decree in such suit, if binds minor. ; 
. There is nothing in tho Code of Civil Procedure 
which permits of the appointment of juint guardians 
ad litem, and it is obvious that such an‘ appointment 
woull bs impossible. -Sitnilarly, the persons having 
interest alversaty the minors, cannot be appointed 
guardians ad litem in a sujt on mortgige against the. 
fninors. Whefé' in stch,a suit euch persors, who are 
wrongly’ appointed ‘guardiansad litem, fail to put 
forward; substantial defence which “Was available 
to the minors, and which cught to have teen raise t 
the decrez passed in such a suit is not binding ọn. 
the minors although the guardians may have sub: 
stantially represented ths minors. Cons:quédtly,” a 
suit by the minors for a_declaration that vhe decree. 
is not bindingon them is competent, Abdul Karim. 
v. Thakurdas Thakur (2) and Hitendra Narayan 

Singh v. Sukhdeb Prasad Jha (3), followal. 


S. C.-A. against the decree of the Distiict 
Court, Mandalay, in C. A. No. 44of 1934. 
Mr: ALN. Basu, for the Appellants. 
Mr. K. C. Sanyal, for the Respondents. ` 
- Judgment.—This appeal must be al: 
lowéd. In- suit No. 4 of 1933 of the Sub- 
Divisional Court of. Maymyo defendant 
respoodent No. J, the Ratanapsn Society, 
brought: a suit on a registered mortgage 
deed against defendants-respondants Nos. 2 
eand3 and 4  plaintiff-appellanis why are 
the four children of respondents -Nos. 2 
and 3..This deed of mortgage was exe+ 
cuted by- respondents Nos. 2 and 3*only 
and not by their children. The allegation 
made in tke plaint of the respondent 
Society wis that es the mortgige deed 
had been executed by the other two res- 
pondents es the de faciu guardians of the 
appellanis, end. the. mortgage had been 
meade for their benefit, therefore, the 
mortgig>. wus bidding on the appellants, 
This pleaint wes filed on May 91, 1933; 
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As it stozd, ib was iacompetent asno ap 
plication wes filed with it for the appoin. 
ment of guardian ad litem to represent 
the minor defendants in the suit. See 
i. 3(2) of O. XXXII, Civil Procedure Cade. , 
But on June 17, en application for the 
appointment of. respondents Nos. 2 and 
3, as guardians ad litem of the appellants 
was made. | i 
“This application did not comply with th4 
provisions of r 3, O. X XXI; Civil Procedare 
Code, as amended ‘by the Rule Committee 
of this Court. The petition merely set 
out thatthe appellants were the minor 
children of respondents Nos. 2 ard 3, that 
respondents Nos. 2 and 3, were the natural 
guardians of these children, and that res- 
pondents Nos. 2and 3, had no interest 
adverse to the minors in the subject-matter 
of the suit. The alfidavit” attached tothe 
petition was in exactly the same terms. 
Nevertheless without issuing any nouces 
to either the-minors or o:-her persons who 
migat: be fitted to act as the ~ guardian’ of 
the minors, -or taking any sieps to comply 
with the provisions of rr. 3 ‘end 4 of 
O. XX MIL the leained Subk-Divisional Judge 
passed en o.der on the sanie dey, ex parié 
sa far asthe appellants were concerued, 
appointing respondents Ncs. 2 and 3, ês 
their guardians ad litem. This eppzint- 
ment was, of course, defective because the 
procedure laid down in the Civil Precedure 
tode wes not cemplied~with. It was also 
defective because two guardians ad litem 
for the same minors were appointed, and 
there is nothing ia the Code of-Civil Pro- ~ 
cedure which permits of the appointment of 
joint guardians ad li'em, and it is obvious 
that such an appointment would be im- 
possible. It was futher defective because 
as these respondents had executed the deed 
of morigage for themselves end purport- 
ing to actas de fac‘’o gurdians of their 
children in which deed they had definitely 
stated that although this-property stood in 
the ‘names ofthe children it was never- 
theless: not the property of the children but 
their property, their interesis were adverse 
to tHe interests cf the appel’ants. There- 
fore for this reason also their appointment 
as guardians ad iitem was bid. Never he- 
lese they conlinued to1epresent ` the ¿p~ 
pellanis: in the suit end unlimetely prehe 
minsry and final mortgage decrees were 
p.ssed both ageinst them end against tle 
éppellents. Be i 
Before the propery w-s brought to 
sale, the @ppellants brought the suit, No. 9 
of 193} inthe Sub-Divisional Court «vd 
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Maymyo out of which this present appeal 
arises, against the Society and their 
parents. The plaint seis out that the 
appellanis were not legally respresented 
in the mortgage suit und respondents Nos. 
2and 3had been wrongly appointed as 
their guardians, that respondents Nos. 2 
and 3 hed no right, title or interest in 
the property mortgaged and had no right 
to mortgage the property without ihe 
plaintiffs’ knowledge and consent and 
claiming a decree that the appellants are 
the owners of the mortgaged property and 
that the decrees passed in suit No. 4 of 
1933 are not binding upon them. A pre- 
liminary issue was tried as to whether the 
suit wus maintainable and, so faras I can 
understand the somewhat involved judg- 
ment of the learned Sub-Divisional Judge, 
his conclusion was that the question es to 
whether this properly . belonged to tLe 
appellants ornot was res judicaia ly ree- 
son of tHe decisicn in suit No. 4 of 1933 
as it wasa matter which could have been 
raised in defence in that suit. 

On :ppeal to the District. Court the 
leaned District Judge hes held that there 
was substantial ‘representatiin cf the 
minors in suit No.4 (£ 19:3 and that, 
therefore, they were bound by the decision 
therein end, consequently, tLe separate suit 
which they had filed fora declaration of 
title tothe property and further declare- 
tion that the mortgage decrees were not 
binding upon the property did not lie. 
Now, in regard tothis question of subs- 
““tantial representation, the leading cese is 
that cl Walian v. Banke Behari Prasad 
Singh (1), on which learned Counsel for 
respondent No. 1 Society mainly relies. 
In that cese the mother of certain minor 
defendants appeared throughout the proc- 
ceedings in the suitas their gnardian; the 
Court admitted tLe plaint in which ehe 
was described as guardian and she was 
so described inthe decreeand executicn 
proceedings. lt wes held by their Lord- 
ships of the Privy Council that although 
no jormal order appointing her guardian 
ad litem wes drawn up, the minors were 
effectively -represented inthe suit by their 
motLer aud with the sancticn of the Court. 
And it wes juriher held that under ihe 
ci:cun.stilccs there being nutLing to sug- 
gest {Lat ihe inlercsts ol the minors were 
nt duly peotectcd end the defects in pre- 
ceduie net Leaving prejudiced tLem, these 
defects were merely irregularities end not 

(1) cO C 3021; 302 A 182;8 Sar. 512,5 Bom. LR 
Giri 70 WN TH (PO). ii 
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errors fatal bo the suit, [Learned Counsel 
for respondent No. 1 Sociely points out 
that inthe plaint in the second suit no 
allegation cf fraud, collusion or negligence 
is made against responden's Nos. 2 and 3, 
and argues thatunless it can be shown 
that the minors have been prejudiced either 
by fraud, collusicn or gross negligence of 
these respondents it must be held that they 
were effectively represented in the firmer 
suit ond, therefore, the second suit cannot 
lie. Butthe caseof Walian v. Banke Behari 
Prasad Singh (1), had been explained 
by a Pench of the Celeutta High Court in 
Abdul Karim v. Thakurdas Thakur (2). In 
that case, a minor and his mother were 
sued and the defendants were described 
as, “A, widow of Band C a minor, by his 
mother end certificated guardian.” There 
was no formel appointment ofa guardian 
ad litem of the minor. i 
There wasa substantiel defence to. the 
suit, but that defence was never raised 
and tle suit wes ultimately decreed ex 
parte. It wis heid that the minor was rot 
properly represented and the decree wes 
a nullity. This cppears tome to be cx- 
selly on all fours with. the present case; 
the appointment in suit No. 4 c£ 1933 af 
responden's Nos. 2and 3 «cs guardians 
ad litem wes an irregular appvintment and 
consequently these respondents were not 
strictly the guardians ad litem of the ap- 
pellants. Therefore although they may have 
substantially represented the appellants in 
that suit the decree which followed in that 
suit connot be binding upon the appel- 
lants if respondenis Nos. 2 and 3, as re- 
presenting the appellants failed to put 
forward a substantial defence which the 
appellants have. I would also refer to 
the case of Hitendra Narayan Singh v. 
Sukhdeb Prasad (3), which is to the same 
effect. In suit No.4 of 1933 the appellants 
undoubtcdly had a substantial defence, 
namely, that the mortgaged property be- 
longed tothem and not to respondents 
Nos. 2 and 3, and further that the respon- , 
denis Nos. 2and 3 as de facto guardians 
had no authority to mortgage the property 
on their behalf orto bind their interests 
therein. This defence was not set up. In 
fact, the cnl}? pointreised by respondenis 
Nos. Zend 8 on behalf of themegeives end 
the <ppellants wes that the rate of interest 
charged on the morigage was excessive, all 


(2) 55 C 1241; 113 and. Cas, 843; A I R 1928 Cal, 
814; 32 O W N 665. i 

(3) 8 Pat. 558; 115 Ind. Cas, 886; A I R 1929 Pat, 
860; 10 PLT 78, 
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respondeht No.1 Sosiety being admitted. 
Hence it is clear ihat respondents Nos. 2 
and .3 didnot raise the defence which was 
available tothe appellants and ought to 
have been made on their behalf. Conse- 
quently the present suit will lie at the ins- 
tance of the appellants to have it declared 
that the decrees passed in euit No. 4 of 
1933 are not binding upon them. 

The judgments and decrees of the Sub- 
Divisional Court of Maymyo and the Dis- 
trict Court of Mandalay on appeal there- 
from are, therefore, set aside, and it is 
ordered that suit No. 9 of 1934 of the 
Sub-Divisional Court of -Maymyo, be re- 
manded tothat Court for decision upon 
the merits. The costs of this appeal and 
of the first appeal to the District Court 
will follow the result’ of the suit. 

D. Appeal allowed. 
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i | PLAINTIFS—APPELLANT 

i versus 
SECRETARY or STATE —Derenpayt 
—REsPONDENT 

Lease—Forfeiture—Strict construction— Provision 
of forfeiture for assignment without assent—Agree- 
ment to assign—Forfeiture, if results—Sub-lease— 
Putting prospective assignee into possession—W he- 
ther amounts to sub-letting—Transfer of Property 
Act (IV of 1882), ss. 107, 4,53-A—S. 107 is to be read 
as" supplementing the Registration Act—Forfeiture 
—Subletting must be legal—S. 53-A, applicability 
—Completed agreement, necessity of—Tranferor, 
when debarred from enforcing against transferec— 
Covenant not to assign—Hoquitable assignment, effect 
—Act of parting with possession of leasehold pro- 
perties—Whether by itself constitutes breach of 
conditions—New lease, grant of—When constitutes 
dispossession of previous lessee~—Practice—Suit for 
injunction and dameges—Procedure—Question of 
damages should await decision of question of title. 

A forfeituie clause must be literally and strictly 
construed and shvuld be taken mcat strongly against 
the lessor inasmuch as he can always provide as 
stringent-conditions as he likes. A contract to assign 
ts not an assignment. Consequently when the condi- 
tion in the lease itself makes it possible for, the lessee 
to assign the lease, provided the lessor gives the 
assent at the instance of the lessee and forfeiture 
is provided for the infraction of the condition, the 
mere fact of entering into an agreement to assign 


the lease prcmising to sell the same if assent wus. 


obtained, does not lead to forfeiture. [p. 504, col. 1.] 
Putting a prospective assignee into possession of 
the premises cannot be said to be sub-letting. 
Lease of an immovable property isa transfer ofa 
right to enjoy such property. Where one of the 
cluuses in an agreement provides “the purchaser 
shall be appointed l.cal agent of the vendors 
of -the leasehold right-of the vendors to the” 


K. LIME & STONE 00. LTD. v. SEORETARY of state (PATA) 
tke allegations contained in the plaint of = 


50t 


lands....... „until the transfer of the leasch^l l right 
be effacted or until it is finally decided that such 
transfer cannot be made,” the agreement cannot be 
said to transfer any right in the leasehold pro- 
perties. Allowing a man to work cannot be said to 
be a transfer of an interest in the properties. [p. 
505, ec. 1, 2] 

Under s. 4, Transfer of Property Act, s. 107 of 
the Act, is tobe read as supplemental to the Regis- 
tration Act Under para.2 of s. 107, if a document 
is to be executed for a lease not coming under 
para, 1, the document must be registered and the 
effect of non-fegistration under s. 49, Registration 
Act, is that the document shall not affect any im- 
movable property comprised therein, In order to 
attract forfeiture the sub-letting must be legal. 
A condition against transfer is not broken by trans- 
fer which is in fact void. [ibid] 

In order to attract the provisions of s. 53-A which 
is based on the English doctrine of part perform- 
ance, it is necessary that there should be a com- 
plete agreement and that possession be delivered 
in part performance of that agreement. [p. 506, 
el. 7. 

Section 53-A, Transfer of Property Act, does not 
provide that under the circumstances stated therein, 
a good title passes to the transferee, It only says 
that the transferor shall be debarred from enforcing 
against the transferee and persons claiming under 
him any right in respect of the property of which 
the transferee has taken possession. [p. 506, col. 2.] 

A covenant “not to assign,” or “not to assign 
or ctherwise part with" the premises is only broken 
by a legal assignment for the entire residue of the 
term. Consequently the covenant is not broken by 
a declaration of trust of the premises in favour of 
a third person, or by the depusit of tke lease as 
security for an advance. [ibid] 

Where the only undertakings given by the lessee 
were: “(1) not to assign the lease; (2) not to trans- 
fer any right or interest thereunder, and (3) not to 
underlet the whole or any portion of the premises 
e-myprised in such leases without the assent cof the 
Board of Revenue being cbtained, the act of part- 
ing with the possession of the leasehold properties 
by itself does not constitute a breach of the con- 
ditions independent of the execution of any agres- 
mint. [ibid.] 

Where the lessee is granted a lease to work the 
quirries, an agreement betwcen him and a third 
perty authorising the latter to extract and remove 
the limestone from the quarries on his own 
behalf, is in the nature of a license and is not a 
sub lease, Duke of Southerland v. Hathcote (7), 1c- 
ferred to, 

Even if a landlord grants a new lease the grant 
by itself does not constitute dispossession cË the 
pravious lessze unless the new less:e actually dis- 
possess2s him. [p. 503, col, L] 

In a suit for injunc.ion and damages, ordinarily 
it is desirable that the question of the amcunt of 
damages should await the decision of the question 
of title. Naresh Mohan Thokur v. Brij Mohan Misra 
(3), applied. [p. 91), col. 1.) 


decree of- the 
dated March 7, 


C.A. from the original 
Sub-Judge, Shahabad, 
1935. 

Messrs. P. C. Manuk, Muhabir Prasad 
and Turk2siawar Nath, for the Appellzns. 

The Government Plegder, for tice Respon- 
dent. ; , i 
“Mohammad Noor, J.—This appeal is 
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from the decree of -the Subcrdinate Judge 
of Shahabad, dated March 7, 1935, dismiss- 
ing the appellant's suit the facts of which 
are these: By two indentures both dated 
April 1, 1928, the Government leased to 
the plaintiff Company for 20 years the 
right to quarry limestone in the two areas 
‘specified in the documents, situated in the 
District of Shahabad and known as Murli 
Hill. By one of them (Ex. 2) only the 
tight to quarry limestone was leased as 
the Government have no surface right in 
the lands of that area, but by the second 
(Ex. 2-A) the land itself measuring 137 
acres was leased out for the purpose of 
quarrying and extracting limestone. The 
plaintiff was to pay tothe Government on 
the limestone extracted and removed royal- 
ties at a rate specified in the leases. No 
minimum royalty was fixed. In both the 
leases there was a clause which prohibited 
without the previous permission of the 
Board of Revenue, assignment of the lease, 
or transfer of any right acquired there- 
under or underletting it. The penalty for 
the breach of this condition was forfei- 
‘ture of the lease. Clause 5 of the one 
and 6 of the other which are identical 
run thus: . 

“That neither the lessee nor any person claiming 
through or under it shall assign the lease or trans- 
fer any right or interest thereunder or underlet 
the whole or any portion of the premises com- 
prised in such lease without tha assent of the 
Board of Revenue first obtained. The ponalty for 


the infraction of this condition shall be the fur- 
fiture of the lease.” 


By cl. 20 of the one and cl. 22 of the 
other it was provided th t in the event 
of the breach of any of the conditions 
specified in certain clauses (one of them 
being the clause prohibiting assignment, 
transfer and sub-letling) the lessee was 
liable to be ejected. The leases were ter- 
minable by the lessee giving six months’ 
previous notice to the Collector. In Janu- 
ary 1933, the plaintiff Compsny went into 
voluntary liquidation and Messrs. Love- 
lock and Lewis, Chartered Accountants of 
Calcutta, were appointed Liquidators. On 
September 30, 1933, the Company through. 
its Managing Agenis and the Liquidators 
entered into an agreement with one Subodh 
Gopal Bose for the sale of the leases to 
him for a sum of Rs. 6,000 of which a 
sum of Rs. 101 was taken by them from 
the prospeciive vendee by way of carnest 
money. The egreement was subject to tke 
sanction of the Board of Revenue of Bihar 
and Or'ssa it being sprovided that it’ would 
stand cencelled if such assent was» not 
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given.: The agreement is not registered. 
tn the meantime the prospective vendee 
was to work the quarries es an agent of 
the vendor. He was to pay to the pleintiff 
Company the royalties payable by the. 
latter to the Government under the leases 
and submit accounts to it. Clause 6 of the, 
agreement runs thus: | 

“The purchaser shall be appointed local agent 
of the vendor in respect of the lease-hold right of 
the vendor to the lands set out in the Schedule 
hereto and continue to act as such until the trans- 
fer o£ tho lease-hold right be effected or until iti 
is finally decided that such transfer cannot be made 


on and after purchaser's furnishing guarantee to 
the vendor of regular payment of all royalties and 
other dues on despatches from the Murli centre or 
otherwise in respect of the lands set out in, the: 
Schedule hereto and on and after his depositing 
With the Liquidators a sum of Rs 4,000 in cash by 
way of security for such payment, such deposits 
bearing interest at the rate of 5 per cent. per an~ 
num frem the date of deposit till the transfer of 
the said lease-hold right or final decision that the 
leas2s should not be transferred.” 

By cl. 5 of the agreement it was pro- 
vided that Rs. 4,000 so deposited would 
be forfeited if the purchaser failed to pay 
tha balance of Rs. 5,899 after the assent 
of the Board of Revenue was obtained for 
the transfer of the leases and so also would 
be forfeited the earnest money deposited. 
The Liquidators of the plaintiff Company: by 
a letter ‘dated October 9, 1933, applied to 
the Collecter of Shahabad for permission 
to essign tke leases to Subodh Gopal Bose, 
but inthe meantime things had taken a 
different turn. It seems that when the 
plaintiff Company went into liquidation, and. 
thus ceased working, the Government lost: 
its income. It was discovered that by some 
eversight no minimum royalty wes pre 
vided in the leases. As early as March 283, 
1933, the Collector addressed a letter (Jix. 4) 
to the Managing Agent of the Company: 
to the -elfect that it was anderstocd that’ 
the Ccmpany had gone into liquidation but, 
no notice of the determination of the leases. 
was given to the Collector. It was pointed 
out that the leases could not be trans- 
ferred to anybody without the permission 
of the Board of Revenue.. Attention was 
also drawn to zn earlier lease, dated: 
July 19, 1914, t.at lease is not before’ 
us) in which a minimum royally of 
Rs. 5,000 wae provided. The relevancy of. 
a reference toan earlier lease is not clear- 
to me, unless it wes intended to convey’ 
to tle Company thatit was liable to pay 
the minimum royalty under it. 

The Liquidators replied to it on March 27, 
1933, (Ex. A) to the effect that they had 
not decided whether they would surrender, 
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he Jeases ‘and that they knew. that the 
assent of the Board of Revenue ‘wes re- 
quired for assigning them to any other 
person. They, however, enquired the mean- 
ing of the reference to the minimum roy- 
alty of Rs. 5,000 mentioned in the Collec- 
tor’s letter, On April 12, 1933 (Ex. 1) 
the Collector again asked the Liquidators 
either to apply for cancellation of the leases 
or for permission to assign them to some 
other person or persons. After the con- 
.clusion of the agreement with Subodh 
Gopal Bose referred to above, the Liquida- 
tors, as I have already stated, applied to 
the Collector of Shahabad on October 9, 
1933, for permission. to assign the two 
leases to Subodh Gopal Bose. By a letter 
dated October 25, 1933, the Collector in- 
quired about the position, status, solvency 
and ‘business capacity of the proposed 
assignee. No further correspondence on 
the subject of permission to assign the 
Jeases is onthe record; but the Liquidators 
must have supplied to the Collector the 
necessary information, as from the letter 
of the Collector to the Commissioner of the 
Patna Division, dated 15/16th November 
1933, (Ex. D) it appears that the liquida- 
tors reported to the former that the pro- 
posed transferee was solvent end of suff- 
cient ‘sianding to be a party to a 
Government lease. Nothing further seems 
to have happened in this connection. 

. On October 20, 1933, the local agent of 
Subolih Gopal Bose infcrmed the Sub-Divi- 
sional Officer of Saseram, within whose 
jurisdiclion the properties lie, that the mines 
were opened on 9th of the month and that 
the despatch of lime and limestone was ex- 
pected to cammnece on the 22nd. The 
Sub-Divisional Officer already had indepen- 
dent information of the opening of the 
work ‘and reported the fact tothe Collector 
suggesting that opportunity of the situation 
should be taken to rectify the mistake cf 
not providing a minimum royalty in the 
two leaszs (Ex. B. dated October 26, 1933). 
Under instruction from the Commissioner 
of the Patna Division the Sub-Divisional 
Officer stopped the work of Subodh Gopal 
Bose on or’ about December 6, 1933. Steps 
were also taken for the forfeiture of the 
leases and ejecting ‘the plaintif. On 
March 27, 19314 (Ex. E) the Local Covern- 
ment ‘sanctioned the proposal of the Com: 
missioner for the forfeiture of the two 
leases and later a formal Resolution, dated 
July 18, 1934, was issued declaring that 
the leases were forfeited on the ground 
that the lessee had by an indenture of 
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September 30, 1933, between it and Suboly 
Gopal Bose which was a contract to trans- 
“fer, coupled with a sub-lease-of ‘the Oom- 
pany's right, transferred or  sub-let. rhe 
rights or interest under the two leases to 
‘the said Subodh Gopal Bose without the 
‘assent of the Board of Revenue and thát 
Subodh Gopal Bose was found working the 
quarries on his own account without be- 
‘ing liable to the Company for prost and 
loss. a 

In the meantime, on March 23, 1934, the 
Collector wrote to Mr. Bose asking him, if 
he himself wanted to take the lease of 
Murli Hill limestone deposits, to subntit a 
formal application offering terms. .On 
March 29, Mr. Bose replied to this‘letter 
ofering certain terms. Nothing’ turns on 
this correspondence, and it need not be 
considered for the purposes of this suit. [ 
have mentioned it only to complete the 
narration of facts. On July 23, 1934; with- 
in a-few days of the Government Notili- 
cation of July 18, 1934, referred to above, 
the ‘plaintiff Company served upon the 
Collector notice under n. 80, Civil Pro- 
cedure Code, and theréafter instituted the 
present suit on November 24, I93 1. : 

Tue plaintiff prayed for (1) a declaration 
thst the leases of April 1, 1934, were not 
validly forfeited and were. operativs for 
and during the residue of their respes 
tive terms; (2)- damages estimated at 
Rs. 11,000 for wrongful interference with 
the leases; (3) an injunction restraining 
the defendant, his sarvants and agents 
from granting a lease or leases of the 
leasehold properties and from authorizing 
any person to carry oa any opèration in 
or oa the lease-həld properties or on any 
portion thereof and from interfering 
with any of the rights of tbe- plaintitt 
Company : (4) interest and (5) costs. 

The defence wis thit tho leses were 
lawfully forfeited and-thit the officers of 
the Government rizhly re-entered the 
lease-hold properiies.. Tho learnsd Subor- 
dinate Judge has dismissed the suit hold- 
ing that ths agreement of Sep.enber 30, 
1933, between the plaintiff and Mr. Bose 
coupled with ihe plaintiff Company miking 
over the possession of the prop3rties to 
Mr. Bose constituted a breach of tne con- 
ditions of the leases and the uetendans 
was entitled to forfeit them. The plaintif 
has p-eferred this appeal. : 

Tns learnsd Govecnment Plealer has 
raisa la question about the muintsiiab.- 
lity of the sait, which does nos see.n to 
have been specifically raised before the 
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lower Court. I shall take it up in the end. 
The main question is whether the defend- 
ant was entitled to forfeit the leases. The 
defendant has . relied upon two acis of the 
Plaintiff Company as constituling a breach 
of the condition of the leases, namely, 
the execution of the agreement and putting 
.Mr. Bose in possession of the properties 
leased. The agreement may be divided 
into two parts: one is a contract to essign 
to Mr. Bose, subject to the consent of the 
Board of Revenue, the leescs on a consi- 
deration of Rs. 6,000 out of which Rs. 101 
was taken in advance; and the second is 
a promise to put tke prospective vendee 
in a position to work ihe quarries of the 
lease-ho:d. properties on the latter's 
depositing with the Liquidators of the 
Company a sum of Rs. 4,000. It is 


not coniended on behalf of the 
Government, as it cannot possibly be 
contended, that the first part of the 


agreement constituted any breach of the 
covenanis of the leases. The covenant 
relied upon by the Government prohibits 
“assignment of the leases or transfer any right or 
interest thereunder or under-letting whole or any 
portion of the premises comprised in the leases 
without the assent cf the Board of Revenue." 


A contract to assign is not an assign- 
ment especially when the contract was 
subject to {he Company’s obtaining the 
necessary assent of the Board of Revenue. 
It is well established that a forfeiture 
clause must be literally and strictly con- 
strued and should be taken most strongly 
against the -lessor inasmuch as he cen 
always provide as stringent conditions ss 
ke likes. In this case the condilicn itself 
makes it possible for the lessee lo assign 
the le: ses provided that the Board of Re- 
venue gives its assent. In order to obtain 
such assent there must be a negotiation 
for assignment. The lessee cannot apply 
for assent unless there is a prospective 
purchaser. Therefore, it does not require 
any argument to hold that the plaintitf 
Gompany did not incur forfeiture by 
entering into an agreement with Mr. Bose 
promising to sell tre leases to h'm prec- 
vided that the assent of the Board of 
Revenue was obtained. 

The seccnd partis a promise to put the 
prospective purchaser in a pcsition to work 
the quarries of the leasc-hold properties 
“os agent of the Company,” provided Le 
deposited Rs, 4,000 with the Liquidators of 
the Ccmpany. According to ihe Gcvern- 
ment this contract, ccupled with a sub- 
sequent making cvet of the p.ssession of 
the property to Mr. Bose, constitutes sub- 
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letting. The learned Subordinate Judge 
hes held ihat the possession of Mr. Bese 
coald not be that of in ogent cf tLe 
Company as he was described in the 
argument because he was to work the 
quarries on his own account without being 
liable to the Company for profit or loss. 
This was also the reason given by the 
Government in their Notification for hold- 
ing the transaction as sub-letting. It may 
be that strictly speaking Mr. Bese was not 
an agent of the plaintiff. An agent acts 
on behalf of his principal at the instance 
of the principal and the profit and loss 
of the business is that of the principal. 
In this case Mr. Eose was in fact to work 
the quarries'on his own account pending 
the decision of the Board of Revenue 
about-the assignment of the leases to 
him. It was clearly provided that if tne 
Board of Revenus would sanction- the 
transfer of the leases, a proper deed would 
be executed and Mr. Bose would con- 
tinue in possession as purchaser; other- 
wise the transaction was to come to an end. 

The present case seems to be almost 
similar to the case in Horsey Estate, Ltd. 
v. Steiger (1). In that case a lease was 
granted to an individual and a Joint Stock 
C>, and it contained, among others, a con- 
venant ‘by lessees for themselves and their 
assigns not at any time or times during the 
term to assign cr under-let the premises or 
any pert thereof without first obtaining 
the consent of the lessor in writing which 
consent wes not to be unreasonably with- 
held. The lessors conveyed all their in- 
terest in the premises to the plaintiff, 
There was also a clause providing for- 
feiture if the Company went into liquida- 
tion for certain purposes. The lessees 
with the consent of the plaintif assigned 
tLe residue of the term of the lease to the 
defendants. The consent of the plaintiff 
were expressly limited to the particular 
assignment. ‘hereafter the Company went 
into voluntary liquidation. The liquida- 
tion was for the purpose of reconstiucting 
the company end increasing ils capital. 
A new Company was formed and daly re- 
gistered. Notice was served upon the 
o-iginal lessees and the defendant pre- 
peratory to taking prcceedings to enforce 
the right of re-entry. Thereafter an ag- 
reement was entered into between the de- 
fendant Ccmpany, the defendant Steiger 
and the new company for the sale of the 
lesse by which it was provided that at a 

(1) (1899) 2 Q B79; 68L JI Q B 713; €0 L T 857; 47 
W R 614; 15 T L R 367. é 


1936 


certain pericd, though the purchase might 
not then be completed, tLe purchaser 
should be let into possession of the pre- 
mises and from that date p-y the renis 
and outguings-in respect of the same. The 
purchaszrs were Jet into possession under 
that agreement, the purchasé remaining 
uncompleted. It was contended by the 
lessor among others that an agreement to 
assign the lease, coupled with the making 
over of the possession to the proposed as- 
signee, ccnstituted the sub-letting of the 
premises. Lord Russell of Killowen, O. J. 
delivermg the judgment of the appeal 
Court, said: 

“Finally, as to the . alleged breach by under- 
letting. It is udmitted that there has been no 
assignment within’ the meaning of the covenant 
against assignment. What has taken place is 
this.. The defendants, having agreed to sell to the 
new ccmpany, have let them into possession pend- 
ing the completion of the purchase, the new company 
undertaking to pay all rents, rates and outgoings 
in connection with the premises or the business 
therecarried on. There is a provision for re-delivery 
of - possession to the defendants if the contract 
should be rescinded. It is contended that this 
makes thé new company the defendant's under- 
tenants. But on what terms? Ths new company 
pay no rent to the defendants; they have under- 
„taken. no obligations to the defendants except those 
mentioned, which are not necessarily obligations of 
tenancy, But it issaid the proper implication from 
‘these facts is that a tenancy-~at-will has been created, 
Whether this may be technically so or not, the 
practical answer to this contention seems to be that 
the defendaats could not by the exercise of their 
will turn the new c.mpany out. The cfiective 
answer of the new company would bs: We have come 
inas purchasers and we are willing to carry out our 
terms of purchase. In this sense and according to 
the ordinary understanding of men, this is not a case 
of under-letting at all, but merely a case in which 
the new company has been let in on terms of 
purchase. Had the covenant been (us is of late 
years often the case) against parting with poss2ssion 
without licənsa of the landlord, the plaintiff company 
would have provided abreacn of such a covenant, 
but they. have not established a breach of-the 
covenant in question, which is against under-létting 
only.” 

_ The. learned Government Pleader tried to 
distinguish this case from the case before 
us. He contended that the reason why the 
transaction in that case was not held to be 
_sub-letting was that there was no rent pay- 
. able to the vendor, ond in this case there is 
a provision for the’ payment of royalties by 
Subodn Gopal Bose tothe plaintiff Company, 
In my opinion, there is no fogge in this con- 
tention. In that case also rent, etc., were 
Tequired to be paid by the prospective 
assignee to ths lessor. ln this case nothing 
strictly speaking was payable to the plaint- 
iY Company. The royalties which Mr. Bose 
was required to pay were only those waich 
were payable tothe Government. As there 
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was n relationship of landlord and {enant 
between the Government and Mr. Bose, the 
royalties were to be paid through the 
plaintif. Putting a prospective assignee 
into possession of the premises cannot, in 
my opinion, be said to be sub-letting. 
Lease of an immovable property is a 
transfer of a right to enjoy such property. 
The agreement of September 30, 1933, does 
not, in my opinion, purport to transfer any 
right in the lease-hold properties. Clause: 
(6) which is the only operative clause‘in this 
respect says: f f 
“The purchaser (Mr. Bose) shall be appointed Iccal 
agent of the vendois of the lease-hold right of the 
vendors to the lands.........until tho transfer of the 


lease-hold right be effected or until it is finally decided 
that such transfer cannot be made.” : 


Allowing a man to work cannot be said 
to be a transfer of an interest in the pro- 
perties. Assuming, however, that the transac- 
tion amounted to a sub-lease, it was void on 
account of want of registration of the docu- 
ment. Secticn 107, Transfer of Property 
Act, says that: 

` “A lease of immovable properly from year to year, 
or for any term exceeding one year, or reserving a 
yearly rent can be made only by a registered 
instrument. All other leases of immovable property 
may be made either by a registered instrument or 
by oral agreement accompanied by delivery of p:sses- 
sion, 
“The learned Government Pleader cone 
tended that the transaction in ques.on did 
not come within para. 1 of the section, 
Assuming it to be so, there is no question 
that ib: comes under the para. 2 being 
included in the words “a'l other leases.” 
To that case the lease must be made cither 
by a registered instrument or orally ac- 
companied by delivery of possession, 
Under s. 4, Transfer cf Property Act,ts. 107 
of the Act, is to be read as supplemental to 
the Indian Registration Act. Under 
para. 2 of s.107,if a document is to be 
executed for a lease not coming under 
para. |, the document must be registered 
and the effect of non-registration under 
s. 49, Registration Act,-is that the dosument 
shall not affect any immovable - property 
compris‘d therein. ` fn order to attract for- 
feiture, the sub-letting must be legal’ ‘A 
condition against transfer isnot -broken by 
transfer wuich is in fact yoid (Halsbury’s 
Laws of England, Vol. 18, para. 1040). 

The learned Government Pleader next 
contended that if the transaction did not 
amount to a sub-lease, it was a transfer of a 
right or interest under the lease and, 
therefore, it leed to forfeiture. I have 
already stated tnat in my opinion the 
transaction does not amount to transfer 
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of any interest in the lease-hold propery 
Assuming that it does, itis inoperative for 
want of registration of tke document. 
Being an interest created in an immovable 
property of more than Rs. 100, the document 
was compulsorily registerable under s. 17, 
Registration Act, and not having been re- 
gistered, has not affected the property under 

s. 49 of the Act 

The learned Government Pleader further 
contended that as Mr. Bose was put in 
possession of the lease-hold premises as 
a prospective purcheser or as a sub-lessee 
r airansferee by virtue of the agree- 
ment, he had a complete title to the pre- 
mises under s. 58-A, Transfer of Property 
Act. This argument is also,in my opinion, 
untenable: In order to attract the provi- 
sions of s.53-A which is based on the 
English dcctrine of part performance, it 
igs. necessary that there should be a com- 
pleted agreement and that possessicn be 
delivered in part performance of that. 
agreement. In this cese, first of all, there 
was no completed egreement to sell nor 
any agreement to sub-lease or to transfer 
any interest acquired under the lease. 
The agreement to sell was dependent upon 
the oblaining of the essent of the Board 
of Revenue. “As long as this assent was 
not given Mr. Bese was not entitled to sne 
for specific performance of contract 
Secondly, the possession which wes to be 
given to Mr. Bsse under the agreement 
was notin part performance of the contract 
nor Mr. Bose took possession .of the premises 


in part performance of the contract. In, 


the, agreement it was clearly stated that 
the possession of the latter would he that 
of an agent. The learned Subordinate 
Judge has held, as I have stated, that 
Mr. “Bose could not be treated as an agent, 
as the plaintiff Company was not respon- 


sible for the profit and loss ofthe quarry, 


business. The position of Mr. Bose may not 
be exactly that ofan agent, but it was 
definitely provided that he could not claim 
any position other than that of an agent. 
Clause (9) of the agreement sets forth: 

“Tf the purchaser do “not take any appointment as 
local agent of the vendors as provided in cl. (6) 
aforesaid he shall not do any work inthe quarries of 
the lands set outin.the schedule or burn or manu- 
facture lime thereon nor despatch lime and stone from 
the said Murli Centre until the transfer of such leases 
has been com pleted.” 


It was by virtue of this agreement that 
Mr. Bose took possession of the quarrics. 
Tt was not possible for Mr. Bose to claim 
that he took possession in part peformance 
of the contract to assifZn the leases, In 
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this view of the matter it is not necessary 
to consider the contention of Mr. Manuk 
on behalf of the appellant. that an equit- 
able transfer contemplated in s. 53-A, 
Transfer of Property Act, cannot constitute 
a breach of the prohibition assignment con- 
tained in the leases, though it has some 
force. In Halsbury’s Laws of England 
under the heading, “Landlord and 
Tenant,” para. 1106, it is stated that 

“a covenant not to assign, or not to assign or 
otherwise paıt with the premises is only broken by 
a legal assignment for the entire residue of the term: 
Consequently the covenant is not broken by: a declara- 
tion of trust of the premises in favour of a third 
person, or by the deposit of the leass as security for 
an advance.” 

This principle seems to have been laid down 
inthe casein Doed Lloyd v. C. Powell (2). 
In Woodfall'’s Law of Landlord and Tenant 
(page 844, 23rd Edition) the same principle 
has been enunciated, i. e, an equitable 
assignment is not sufficient to operate as a 
breach of the covenant. There must be an 
assignment in law. The Judicature Act has 
not effected any alteration of the law in this 
respect. Section 23-A, Transfer of Property. 
Act, does not provide that under the 
circumstances stated therein a good title 
passes tothe transferee. It only says that 
the transferor shall be debarred from 
enforcing against the transferee and persons 
claiming under him any right in respect 
of the proparty of which the transferee has: 
tekcn possession. However, it is not 
necessary for me to pursue this matter 
furiher as in my opinion, as I have already 
said, in this case even an estoppel has not 
been crealed as contemplated in s. 53-A, 
Transfer of Property Act. 

Let us now see whether the act of par ling 
with the possession of the lecse-hold pro- 
perties by itself constitutes a breach of 
the conditions independent of the execu- 
tion of the agreement of Sep.ember 30, 
1933.- In my opinion it does not. The only’ 
undertakings ziven by the lessee were: 
(1) not to assign the lease; (2) not to’ 
transfer any right or interest ther eunder, and 
(3) not to under-let the whole or any portion: 
of the premises comprised in such leases‘ 
without the assent of the Board of Revenue: 
being obtained.” If the transacticen was 
not an assignment of the leases nor sub- 
letting nor tramsfer of any right or interest- 
thereunder the plaintiff Company did not 
incur forfeiture of the leases. There was 
no covenant that the plaintiff Company 
wsu'd not prt with possession. Such 


Be (1826) 5 B & C 308; e aa 4L 1 ©. s.) K: 
B 159; 8D & R 35; 29R R 25 
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viso to s. 42 and s. 59 (i), Specific Re- 
lef Act. The proviso to s. 42 only says 
taat a plaintiff is nob entitled to a dec- 
laration where being able toseek further 
Yelief than a mere declaration, he omits 
to do so. In this case the plaintiff has 
not asked for a mere declaration but 
also fcr an injunction as a consequential re- 
lief though I think that on the facts a simple 
declaration was enough. Section 56 (i) 
provides that an injunction cannot be 
granted when equally efficacious relief can 
certainly be obtained by any other usual 
mode of proceeding. The learned Govern- 
ment Pleader contended that the plaintiff 
being able to sue for recovery of posses- 
sion cannot get an injunction; whether 
the plaintiff is out of possession is a 
question of fact and it was not raised 
before the trial Court. No doubt, the 
defendant in his written statement vaguely 
asserted that the suit was not maintain- 
able, but no ground was mentioned. No 
issue ahout the maintainability of the 
suit was raised. The order-sheet of the 
lower Court, dated March 1, 1935, records 
as follows: 


“Parties ready. Suit taken up, It appears that 
no issues were framed. Pleaders heard, and issues 


settled.” 

The issues, therefore, were framed after 
the parties were heard. There were only 
two issues raised and they do not 
refer to the maintainability of the suit. 
The parties adduced no evidence and the 
case was argued purely on the pleadings 
and on the documentary evidence, In 
these circumstances the defendant, in my 
cpinion, is not entitled to raise in the 
Appeal Court the issue of maintainability 
on the grou.d of the plaintiff be- 
ing out of possession. The determaina- 
tion of this question depends upon facts 
for which evidence will be necessary. 
"The learned Government Pleader, however, 
argued that it wes clear from the plead- 
ings of the parties that the plaintiff was 
dispossessed by the defendant. I do not 
find any such statement either in the plaint 
or in the applications for temporary injunc- 
tions filed by the plaintiff in the lower 
Court or in this Court. The only thing 
in this connection is contained in para. 7 


of the plaint which runs thus: 

“On or about December 6, 1933, whilst the said 
Subodh Gopal Bose was working as local agent of 
the plaintiff Company as aforesaid, the Sub-Divi- 
sional Officer of Sasarem wrongfully caused the said 
working to be suddenly stopped and by a letter, 
dated April 20, 1931, the Commissioner of Putna 
Division informed the plaintif# Company that Govern- 
ment had forfeited the said two leases. Ths 
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Government further wrongfully authorised Kalyan- 
pur Lime Works, Limited, to carry on-quarrying 
operations in ths lands demised to the plaintiff 
Company as aforesaid with a view to gronting a 
lease thereof to the said Kalyanpur Lime Works, 
Limited, and to oust the plaintif Company there- 
rom. 


The only admission in this paragraph is 
that the Sub-Divisional Officer of Sasaram 
stopped the work at about December 6, 
1933 and that the Government authorised 
a certain company to quarry stone in the 
area “with a view to grant leases to the 
said company.” It appears that the Sub- 
Divisional Officer asked the local agent 
of Mr. Bose tostop the work, and this 
was done. This does not, in my opinion, 
amount to dispossession of the plaintiff, 
It was before the forfeiture of the leases 
and I cannot presume that the Govern- 
ment dispossessed the lessees seven months | 
before they forfeited the leases. Nor can 
the fact that the Government authorised 
a certain company io quarry stone 
amounts to dispossession cf the p aintiff. 
Even if a landlord grants a new lease 
the grant by itself does not constitute 
dispossession of the previous lessee uniess 
the new lessee actually dispossesses him. 
In the application for injuncticn filed be- 
fore the lower Court there are two siate- 
ments of the plaintiff which have been 
relied upon by ihe learned Goveinment 


Pleader. One is in para. 6 and tLe other 
in para. 7. In pora. 6 it is stated as 
follows: 


“Your petitioner verily believes and appreLend 
that the defendant is locking for an opportunity 
to put the said Kalyanpur Lime Works, Limited, 
into pcss2ssion of the ssid mines and will do so 
at its eirliest opportunity without recourse to pro- 
cess of law.” ; } 
~- This isnot an admission of disposses-. 
sion. In para. 7 it is stated: f 

“That the plaintiff is informed that Messrs, 
Kalyanpur Lime Works, Limited, are removing 
limestone from the said lands.” ae 

Removal cf some limestone, even if it 
was a fact, does not mean the ouster of 
the plaintiff. Coming to the written state- 
ment of the defendant, there is no allega-. 
tion even that the Government have taken 
possession of the leasehold properties. Para- 
graph 11 (e) of the written statement says 
that 

“the plaintiff Cempany was rightly ejected under 
the terms of the lease from the leased premises.” 


This at lirst sight appears to be a state- 
ment of fact, but while verifying the 
written stetement of the Collector stated 
about some paragraphs including para. 11 
(e) that they were matters of legal 
opinion. Therefore the fact that the 
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plaintif was ejected was not stated as a 
matler.of fact but asa matter of law, as 
the. Collector was sə cdvised. I must 
point out thst leg;l opinion given tothe 
Collector ought not to have found a place in 
a written statement. The only other para- 
graph in this conneciion is para. 11 (d) 
which runs thus: 

“That the Government rightly re-entered, autho- 
rized and inductelthe Kalyanpur Lime Works 
Company to quairy orto carry on quarry operations 
in the lands praviously leased out to the Kachhua 
Lime Stone C_mpiny with a view to avoid loss to 
the Government and to grant subsequently a lease 
therzaf to the s1id Company.” 


But this, in my opinion, hardly means 
dispossession of the plaintiff. The re-entry 
may refer toejectment mentioned in the 
next paragraph es the legal effect of for- 
feiture. Ner it is clear that any act of 
dispossessing the plaintiff was done pricr 
to the institution of the suit. The learned 
Government Pleader has referred us to the 
observation of the leaned Subordinate 
Judge where he says: 

‘In the present case the defendant was abla 
to effect peaceful ejectinent and therefore it was not 
nec:ssary forthe defsndant to have rcecurse to a 
regular suit in order to enf.rceth> ejectment claus 
in the indenti ro,” 


As I have said there is no besis for this 
observation. The only statement ebout 
ejectment isin para. 11 (e) ofthe written 
statement which, according to the Collec- 
tor, isa matter of legal opinion. I have 
stated in lhe beginning cf my judgment 
‘that the Government Notification forfeiting 
the lease was dated July 18, 1933, and the 
notice of the suit under s. 70, Civil Proce- 
dure Code, was served on the Collector on 
July 23, ofthat year. There is nothing on 
the record to show that between these two 
dates anything was done by the Govern- 
ment which may constitute dispossession of 
the plaintiff. The plaintiff was entitled to 
sue only on the cause of action which accru- 
ed tohim before the notice and it was the 
forfeiture of the lease. Until the date of 
notice there was no act of dispossession 
of the plaintiff. When the present appeal 
was filed, the plaintiff applied for a tempo- 
rary injunction. In that application it was 
stated: - 

“That the petitioner verily believes and appre- 
hends that the defendant-iespondené is loking for 
an oj portun ty to jut the said Kelyanpur Lime 
Stone Works, Limited, into pcssession of the said 
lands and will doso atits early opportunity without 
recourse to the process of law and grant a lease of the 
said lands to the said Kalyanpur Lime Stone Works, 
Limited, and thereby cause iireparable loss and injury 
to the petitioner unless the defendant-respondent is 
immediately restrained by an injunotion from doing 
go" 
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Jn the next paragraph it is stated : 

“Phat the petitioner is informed that Messrs. 
Kalyanpur Lire Woiks, Limited, is removing lme- 
stone frum ihe said land.” 

This statement in the petition which wes 
filed on April 23,1935, shows thet up to 
that date, according tothe plaintiff, the 
Government had not given a fresh lesse 
to the Kalyanpur Lime Works, Limited, 
end the plaintiff was not dispossessed. The 
injunction prayed for was 

*Thatthe defendant be restrained forthwith till 
the disposal of the appeal from granting lease or 
leases either to the said Kalyanpur Lime Works, 
Limited, orto any other person or persons anl from 
authorizing and allowing such person or persons 
their servants, agents, tenants and workmen to carly 
oncr suffer to be carried on any portion of the 
said landsor any porticn therecf and from other- 
wise inteifering with any ci the rights cf ycur peti- 
tioner, fossessoly cr otherwise, over or in respect 
thereof, and from changing the character and condi- 
ticns cf the said lands.” 


An ad interim stay was granted by ilis 
Oourt on April 25, 1935, end notices were 
seived on the defendant. No written rc- 
futaticn of the allegations of the plaintiff 
wes filedon his behalf. When the malter 
of temporary injunction cume up for heari. g 
it was orally opp.sed, but it was granted 
on July 25, 1935. It wes open to the cce 
fendent at that stage to prove by an alfides 
or otherwise or even to assert that a 
lease had elready been granted to the 
Kalyanpur Lime Works, Limited, and thet 
the plaintiff was dispossessed and therefore 
atemporary injunction would be infructuous. 
Nothing seems to have been done. On the 
other hand, after the plaintiff had applied 
for a temporary injunction, the defendant 
applied that security for costs be tuken 
from the appellant. In that application, which 
was filed after the notice of application fir 
injunction was served upon the defendant, it 
was stated that 

“The plaintiff Ccmpany were removing the rails 
and tubs from the Murli quarries and it 1s submit- 


ted that they aie doing s> in a precautionary 
Measuretoavoid payment of costs awérded inthe 


+ 


decres." 4 


The application for an order for security 
of costs was rejected by the Registrar of 
this Court on July 23, 1935, as the plain- 
tiff had already paid in the Court below 
the costs decreed by that Court. But the 
statement in the petition of the defendant 
chows thatthe plaintiff Ccmpeny’s men wero 
cn the lecschold properties, iis rails were 


there end it wis removing them. ‘I'Lis can 
hardly - be consistent with the fact 
which, was urged by the Gcvernment 


Pleader et the hearing of the appeal that 
the plaintiff was entirely out cf possession, 
No’ doubt, the plaintiff stated that it was 


} 
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informed that the Kalyanpur Company was 
removing stones ; but that cannot be ssid 
to be an edmission of dispossession. ‘Tho 
removal Ly the Kalyanpur Comp ny of some 
stones, which might possibly have been 
quarried by the plaintilf or Mr. Bose, cannot 
amount to dispossession of the plaintiff 
specially when we know nothing of the ex- 
tent of the removal. Nor, as [ have said, 
is there anything to show that it-wss done 
before July 23, 1933, when the plaintiff 
gave notice of the suit. In my opinion 
therefore the suit is maintainable. 

The next question urged by the learned 
Government Pleader was ihsat the plain- 
tiff was not entitled to any damages fər 
interference with the leases as it had aban- 
doned the claim for them. Ido not 
find any such abandonment. In fact an 


_ issue about the damages was raised; but no 


evidence was given as parties very rigutly 
wanted the determination of the main issue. 
.When dealing with the question of damages 
the learned Subordinate Judge hzs stated 
that the plaintiff <dduced nocvidence. The 
rematk .s not justified. Both pzrties secm 
to hive ugreed that no oral evidence should 
be, adduced and the care should be decided 
on ihe pleadings and documents. Ordinari- 
ly it is desirable that the question cf the 
amount of damages should awit the deci- 
sion of the question of title. ‘This is a 
procedure which has been approved by 
their Lordships of the Judicial Committee 
in the:case of Naresh Mohan Thakur y. Brij 
Mohan Misra (9), where the trial Ccurt, had 


- reserved the question of the amount of 


sdeclared that the 


damages till a further stage of the suit. 
This was disapproved by this Court, but iheir 
-Lordships of the Judicial Committee ob- 


“served that the course adopted by the trial 


Court was a very usual, a very proper and 
a very convenient one. In its appeal to 
this Court the plaintiff has claimed damages 
as it has paid court-fee on that 
claim. 

The result of my findings is that, that 
the plaintiff succeeds, and the suit will be 
decreed with costs throughout. It will be 
two leases, dated April 
1, 1928, have not been validly forfeited on 
account ofthe agreement of September 30, 
1933, and the plaintiff allowing Mr. B:se to 
quarry stone in the leesehsld properties. 
There will also be an injuncticn restra‘ning 
the defendant and his servants from inter- 


9) 1i PLT 219; 141 Ind. Cas, 756; A I R 1933 PO 
48; Ind. hul. (393) P C 3C; 370 W N 355; 64M L J 
228; (1933) M W N 133; 37 L W 361; 57 C L J109; 
(1938) A L J 573 (P, O.) SE a 
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fering with the plaintiff's leases on the basis 
ofthe forfeiture claimed by him in .the 
Government Nolifcation of July l7, 1933. 
The plaintif will a's. get from the defend- 
ent damages for wrongful interferencé 
with i s leases, the amount of which will be 
ascertained: in a subsequent proceeding 
on a proper application being made to:the 
lower Court. Incalculating the costs of the 
plaintiff in the two Courts, the courizfee ‘and 
the hearing-fee on the value of the damages 
Claimed will not be ellowed at this stage, 
but they will be allowed by the lower Couti 
when the amount of damages have been 
ascertained and only on the amount which 
the plaintiff m y be found to be entitled to, 
Tne triel Court may then also award to ths 
defendant costs on eny amount by which 
the plaintifs claim for damages may be 
found to have been overvalued. 

Varma, J.—I ogree. R 
'N. Appeal allowed... 
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SIND JUDICIAL COMN.I 2- 
SIONER’S COURT ‘ 
Special! Bench . AN. 
Reference No. 139 of 1936 
April 17, 1936 x 
Davis, J. O , RUPCHAND | AND T 
. Lepo, A.J. Cs. ng 
In re Ferition py Me. UDHARAM ,.. 
PAHLAJRAI, ADVOCATE, Oxssctina. to THE 
BAR COUNCIL ELECTION : 


Bar Cotineits Act (XXXIII of 1926), ss. 4, 509), 
6 (1) (b) (i), 7, 8 Rules under Act-—Rr. VI, 16—~ 
Rule 21, if ultra vires of s. 5 (2)—~Power- to makè 


rules under s.6 (1) (b) and (4)—Whether can: Be 
made torelate both to first Bar Council and its 
successor—Applicability of r. 16—~Applicability, if 
restricted toany one member—Ss. 4, 5, 6, Tand $, 
must be read together. es 
Sections 4, 5, 6,7 and 8, Bar Councils Act, should 
be read together. 
While it is true thatunder the provisions of s.. 5 
(2), Bar Councils Act, the term of office of the mem- 
bers of the first Bar Council isto be three years, 
there is nothing in the section which prevents 
rules being framed whereby certain members elect- 
ed to the first Bar Council may continue in. offics 
thereafter so that a certain continuity may be main- 
tained between the first Bar Council and -its suc- 
cessor; consequently, r. 21, framed under the Act 
is not ulrra vires of s. 5 (2). ; 
Under s. (1)elb)and (1) of the Ber Councils Act, 
rules may be made to provide for the retirement 
of membsis frem office by iotation, and for the 
manner in which the order of such retirement shall 
bo detezmined, and there appears no 1easun to sup 
¿cse thatthe powers coaleired by. this szclion and 
1ules made thereunder should not relate to the first 
Har Council but only to its successors, : 
Rule 16 is not restricted only to the election: of 
any one candidate; the singular covers the plurak 
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and the validity of the election of all the elected 
members can be challenged. f 
- Me. Pahlajsing B. Advani, for the Sind 
Bar Counci’. 


Davis, J. C.—This matter has come be- 
fore us ssa Committee under r. 19 of the 
Rules made under the Bar Councils Act, and 
. purports to be a petition under r. 16 of 
the said Rules by onc Udharam Pahlajrai. 
an Advocate, asking us to declare the recent 
election of members of the Bar Council. 
heid on October 19 last, invalid on tke 
ground that r. 21 cf the Rules under which 
the election was held is ulira vires. This 
petilion was met by a preliminary objection 
that it was not ccmpetent to us as 2 Com- 
mittee of Judges to determine whether any 
of the rules to which the Committee owes 
its own exislence are ultra vires, that r. 16 
relates toa contest as to the validity of 
the election of cny one candidate end 
does nut relate to a whole clection, that 
r. 21 isnot ulravires 28 is contended, 
by reason of s.5(2) of the Act end that 
in any cese a place iendercd Vic.nt by 
an invalid electicn is to be filled ss « 
casual vacancy by the Bar Courcil under 
1. £0, and if, asthe  peliticner ccn!ends, 
all the sitting members cre invalicly elect- 
ed orinvalidly hold their seats. no Ber 
Council will exist to exercise the powers 
conferred by r. 20. 

It isnot, we think, necessary to decide 
whether it is or isnot competent to us to 
decide whether a particuler iule ‘is or is 
not ulira vires, because it appears to us 
so plain that r. 21 isnot ultra vires of 
s. 5(2) ofthe Act that no long argument 
is necessary. Briefly, itis contended that 
under the provisions of s, 5 (2) at the end 
of three years from the date of the first 
meeting ofthe Bar Council all the mem- 
bers of the first Bar Council must resign 
and an entirely new Council must be 
constituted either by election or nomination 
whereas underr. 21, at the end of three 
years, three only of the elected members 
aréto go out of office. But while it is 
true that under the provisions ofs. 5 (2) 
the term of office of the members of the 
first Bar Council is to be three years, there 
is nothing in the section which prevents 
rules being framed whereby cer- 
tein members elected to the firss Bar 
Council may conlinue in cflice thereafter 
so that a certain continuity may be main- 
tained between the first Bar Council and 
its successor. 

“Under s. § (1) (b) and (4) of the Act, Rules 
may be made to provide far the reire- 


‘y. 2Lis ultra vires of 
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ment of members from Office hy rotation, 
and for the manner in which the order of 
such retirement shall be determined, and 
there appears No reason to suppose that 
the powers conferred by this section end 
rules made thereunder should not relate to 
the first Bar Council but only to its suc- 
cessors. Rule 21 which is now challenged 
appears 10 us merely to supplement the 
provisicns of s.5 by the exercise of powers 
conferred by s. 6. Wedaonot think that 
the Act, and this 
objection, therefore, fails. But, in any case 
ihe petition appears tous to be miseon- 
ceived. The basis of the petition is that 
the members of the first Ber Council did not 
retire at the end of three years and remained 
in office under the provisions of xv. 21 
which, itis alieged, is wlira vires. Yet the 
petition is direc.ed  speciically against . 
just those four members who did retire 
and thus presumably fulfilled the requiro- 
ments of the p3tilioner and of s.5. There- 
fore this petition, if it should be directed 
rgainst engbody, should be directed not 
eyainst those gentlemen who hive retired 
but against those gentlemen who have nob. 
Jtis, howeve-, fusher orgued that under 
r. 21 (iv) these elected inembers who have 
now gone out of office cannot stand for re- 
electi n, because members who go out of 
office are eligible for re-election at the 
next snnual election and this was notan 
annual election but an election after three 
years. The proper answer to this objection 
appears to be that the election of Oétcber 
19 is infact the first of the annual elections 
which the petitioner now challenges. So 
far as Mr. Samtani is c mcerned, his was a 
casual vacancy filled under r. 24 and 
under r. 25 he rightly retiredand became 
re-eligible for election. So far asthe objec- 
tion urged on behalf of the Bar Council is 
concerned that r.16 applies only to the 
election of anyone candidate and not to 
the election ofall the candidates, it ap- 
pearsto us that the singular covers tne 
plural, and the petition must be taken to 
mean that the validity of the elec.ion of 
all the elecled members is challenged, 
There is,however, one further point 
which may be noted. Under s. 5 the 
elected members of the first Bar Council 
may be, and may bə elected by Advos 
cates, Viki's and Plecders, while under s. 4 
Advocates only may beelected by Advocates, 
Under the proviso to s. 8 (2) a Vak:l or 
Pleader elecicd under s. 5 (1) who has not 
paid hisenrolment fee of Rs. 10 does nok 
beeome an Advocate, yet under the provi- 
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sions of r. 21 such a Pleader or Vakil may 
continue to hold office after the expiry of 
three years of the first Bar Council until 
his turn to retire by rotation comes.” We 
think, however, the answer to this objection 
isthat the Act must be read as a whole. 
Sections 4, 5, 6, 7 and 8 must be read 
together, and when this is done, this objec- 
tion is successfully met. We therefore 
dismiss the petition. Wethink that in ths 
particular circumstances of this case we 
should make no order as to costs. Order 


accordingly. 
(Lobo, A.J. C., agreed with the above 
judgment.) ; 
Rupchand A. J. C.—The learned 


Advocate who has srgued his own cse 
has urged that the true effect of s. 5, 
Bar Councils Act, is two-fold: First, that 
> at the expiry of three years from the date 
“of the first meeting of the Bsr Council 
every elected member of the Bar Council 
ceases to be a member of that Council; and, 
secondly, that no person wh) has been 
elected 23a member of the first C-uncil 
may seek electin ss a member of the 
second Vouncil. He has contended that 
r. 2i dim d under s. 6 (bh Bar Councils 
Act, which contemplates that three of the 
elected members of the Bar Council may 
retire on the expiry of the life of each 
Council and that such members may seek 
re-election is ultra vires so far asit applies 
.to the first Council, although so far es this 
rule applies to the elections to the subse- 
quent Councils it is intra vires. 

The whole of this argument is miscon- 
‘ceived. Thereis no warrant for adding 
anything to what is contained ins. 5. That 
section consists of two clauses. All that 
el. (1) provides is that when the Act is 
applied to any particular area, the members 
of the first Council may be elected not only 
from those persons who are entered as 
Advocates in the electoral rolls prepared by 
the High Court as provided incl. (c), sub- 
s.(1).s. 4, but from all members of the Bar 
entitled to practise in the High Court, 
whether as Advocates, Vakils, or Pleaders 
on the date of the application of the Act to 
such area. The object of that rule is 
obvious. It is the intention of the Legisla- 
ture that the governing body called the Bar 
Council shall come into existence at once, 
and that it should not be delayed until 
-every person who is entitled to be enrolled 
as an Advocate under the Act hashad suffi- 
cient opportunity of getting himself enrolled 
as such. Again all thatcl. (2) provides is, 
that the life of the first Qouncil shalle be 
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three years from the date cf the first 
meeting of the Council. The object of this 
clause is lso abundantly clear. It is 
intended to allow sufficient time to elapse ` 
befure any change takes place in the con- 
stitution of the Bar Council so as to allow 
things to settle down. 


This section does not go any further 
{han that. It does not at all ley down that. 
the Council shall cease to exist or In plain 
language it shall die at the end of three 
years. It does noi lay down that {he terms 
cf the office of the elected members shall 
be three years and n3 more; and that none 
of them should be permitted to continue in 
office as members of the newly constituted 
Council which comes into existence at the 
expiry of the first pericd of three years, or 
that none of them shall be eligible for re- 
election. Nor does the section deal with the 
ques'ion what should happen at the expiry 
of th first periol of three years, and whe- 
ther esch and every clecied member of the 
Council should vacate his office at the expiry 
of-thst period and, if s» watu! sih 
person wno vacates his office is cligib’c for 
re-election. ‘These sre matters which Lave, 
for obvious reasons, been left to be provid- 
edinthe Rules framed under s. 6 of the 
Act depending upon conditions prevoiliug 
in each particularares. Clause (b), sub-s. 
(1) of that section contemplates, inter alia, 
for such rules being framed, consistent, of 
course, with the Act, for “the terms of office 
of nominated and elected members of the 
Council.” i 


And cl. (f) contemplates the framing 
of rules on any matters incidental or an- 
cillary to the matters referred toin cls. (a) 
to (e). Both these clauses are wide enough 
to permit of rules being framed providing 
for changes to be made in the constitution 
of the Bar Council after the expiry of each 
period of office, whether it be the first, from 
the date on which the Bar Council Act is 
applied to any particular area, or any 
subsequent period. If it was the intention 
of the Legislature that the rule making 
powers should not apply to the procedure 
to be followed at the expiry of the first 
period of three years, it should have made 
tnat intentiow clear either in express words 
or by necess.ry impiicationfrom the words 
used. Oneof the grounds urged by ihe 
lesrned Advocate in support of Lis conten- 
tion, to use his own words, is this: 

“Further, the election has taken place after a lapso 
of three years from the last one and not after a year, 
Therefore the retiring members are not re-elizible, 

Therefore the election is illegal," . `, 
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If this arguinent is accepted, it imme- 
diately leads. to an’ absurdity. Although 
‘a rule may be made permitting a member 
who has vacated his seat et an election 
. held subsequent to the first. election, no 
rule may be validly made permitting such 
members to seek re-election ifhe has had 
- the misfortune of being a member of thè 
first Council. The suggestion that the 
electorate of the first Council and the 
persons elected by it as its members are 
not limited to persons who are Advocates, 
and that therefore every one of the mem- 
bers of the first Council should resign at 
the expiry of the period of three years so 
as to enable the Council to be properly 
constituted by members who are Advocates 
and who have been elected by Advocates 
duly enrolled and by no others, is sufficient- 
ly met whenit is borne in mind that a 
provision may always he made in the 
rules framed under s. 6 providing for all 
the members ofthe Council to resign in 
an area where the electors, or at any rate a 
majority of them, have not got themselves 
enrolled as Advocates, and also for every 
member of the Council who has failed to 
get himself enrolled as an Advocate to resign 
his office at the expiry of the period of 
three years. Neither of these difficulties 
has arisen so far as our rules are concerned. 
All the elected members who constitute the 
present Council are enrolled as Advocates, 
and our attention hasnot been invited to 
the electoral rolls to satisfy us that the 
persons who took part in the first elections 
have not got themselves enrolled as Advoca- 
tes. Tam not prepared to add to s. 5 (2) 
the words: 

“That no elected member of the first Bar Coun- 
cilcan be continued in office after the expiry of 
three years or re-elected as a member of the Council 
which comes intoexistence after the expiry of the 
period provided in s. 5". 

To my mind there is no ambiguity in the 
words used by the Legislature in this 
section which must, therefore, be confined 
to its proper limits. But assuming that 
there isan ambiguity with regard to the 
true meaning of this section I must accept 
that interpretation which brings it in har- 
mony with the other parts of the section and 
particularly with s. 4, cls. (b) and (¢) and 
the rules framed thereunder’® For these 
reasons I agree with the order proposed by 
the learned Judicial Commissioner. 

D. Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeals No. 1596 and 1597 
of 1935 
January 9, 1936 
Jat Lat, J. 
GHULAM ALI—DEFENDANT—APPELLANT 
VETSUS 
QUTAB DIN—Ptatntize—ResponpEnt 
Punjab Pre-emption Act (I of 1913), s. 15(b)— 
Cognates of vendor, if can pre-empt—Preferential 


pre-emptor takes away rights of subsequent pre- 
emptor. 

A cognate of the vendor is entitled to pre-empt 
the sale of the property Every person who is entitled 
to succeed under the law is entitled to maintain 
a suit for pre-emption, but if a preferential heir 
chooses to exercise the right then the right of the 
remoter heir is defeated. Rahman v. Karim Bakhsh 
(1), referred to. 


S. C.A. from a decree of the Senior Sub- 
Judge, Gujrat, dated July 2, 1935. 


Mr. Kishore Gal Mehra, for the Appellant: 

Mr. Khurshid Zaman, for the Respondent: 

Judgment.—These appeals are by the 
defendant vendee in two suits for pre- 
emption of two sales. The only question 
is whether the plaintiff-respondents are en- 
titled to pre-empt thesales. The sales were 
by Karam Ilahi and Ghulam Mohammad, 
sons of Mahbub Alam, respectively. 
Mahbub Alam and two others are sons of 
Musammat Fatima, their father being 
Murtza. Musammat Fatima was a daughter 
of Mauj Din. The plaintiff Qutab Din is 
a sonof Mahmud who was asonof Allah 
Din from his wife Musammat Bholi. Allah 
Din had another wife Musammat Bhag Bhari 
by whom he had a son called Makhdum 
who left three sons who have died childless. 
I have mentioned these facts because the 
pedigree given by the learaed Senior Sub- 
Judge in his judgment is wrong. The 
correct pedigree is as follows: 











MOHAMMAD 
i | 
: | 
Mauj Din wife —Allah Din—wife. 
Bhag Bhari Bholi 
Musammat Fatima, | 
daughter married | Mahmud 
to Murtaza Makhdum | 
| Qutab Din 
| | | | Plaintiff. 
| Ibrabim Nur Din Rukan Din 
| died died died 
| childless. childless, childless. 
. | 
-| | 
Nur Hamad Mahbub Alem Sardar Din 
| bs 
; | 
Karam Illahi Ghulam Mohammad 
x Vendor Vendor. 
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It is common ground that this property 
once belongedto Mauj Din and went to 
Musammat Fatima from him, but whether 
by gift or by inheritance or otherwise has 
not been established. This, however, is 
immaterial for the purposes of this case. It 
is admitted that the property was held by 
Musammat Fatima and descended to her 
sons after her death. The respondent Qutab 
Din claimed theright of pre-emption under 
s. 15 (b) thirdly, as persons not being lineal 
descendants of the vendor nor co-sharers 
who are cognates and who but for the sales 
which are sought to be pre-empted would 
be entitled on the death of the vendors to 
inherit the land sold in order of succes- 
sion. The learned Senior Subordinate Judge 
bas held that the plaintiff would be entitled 
to inherit the property in dispute, but it 
is likely that his view was based on a 
wrong assumption as to the real relation- 
ship of the plaintiff with the vendors. Ac- 
cording to the correct pedigree mentioned 
on p. 478 the plaintiff is the cognate of 
the vendors. In Rahman v. Karim Bakhsh 
(1), a cognate was held entitled to succeed 
to the property of a childless proprietor in 
preference to the proprietary body of the 
village and consequently the father’s sister's 
son among the Muhammadan Rajputs was 
held entitled to a preferential right to 
pre-empt a sale in favour of a proprietor 
in the village who was not related to the 
vendor in any way. Therefore, a father’s 
sister’s son was held to be a cognate. 
The plaintiff-respondent would be a cognate 
and would be entitled to pre-empt the 
sale infavour of a stranger. It is, how- 
ever, contended by the appellant's Counsel 
that the right to pre-empt vests in the 
plaintiff only if there be no nearer heirs 
in existence at the time of the suit, and 
asin this case there are nearer relations 
of the vendors in existence who would be 
entitled to inherit their estate, in case 
they died childless, the plaintif-pre-em ptor 
is not entitled to maintain the suits for 
pre-emption. The use of the expression, 
however, ‘in order of succession’ in the 
clause clearly indicates that every person 
who would be entitled to succeed under 
the law is entitled to maintain a suit for 
pre-emption, but if a preferential heir 
chooses to exercise the right then the 
tight of the remoter heir is defeated; that 
is the only meaning of the clause under 
which the plaintiff claims a right of pre- 
emption. The conclusion of the learned 


(1) 28 P R 1917; 39 Ind. Cas. 113; A I R 1917 Lah. 
157. ° ; 
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Senior Subordinate Judge is, therefore, 
correct and these appeals are . dismissed 
with costs. 

D. Appeals dismissed. 


PATNA HIGH COURT 
Criminal Revision No. 680 of 1935 
March 23, 1936 

MAOPHERSON, J. i 

MAHABIR PRASAD CHAUDHURI and 

ANOTHER— PETITIONERS 
Versus : 

DHANUSHDHARI PRASAD SINGH Anp 

oTaERS—OPPOSITH PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 139, 
133—etition for removal of latrine near public well 
—No denial of existence of public right—Inquiry 
under s. 139, if feasible—S, 133, if applies. 

Where an application is made for removal of a 
privy on the ground that its continuance near a 
public well would render the water of the well 
insanitary and unfit for use and there is no deniel of 
the existence of the public right in the well and the 
atmosphere surrounding it, an inquiry under s. 139, 
Criminal Proceduré Code, is not feasible. To such 
a case s. 133 applies ifthe Magistrate thinks 
thee the nuisance should be removed from the public 
place. 

Cr. Revn. from an order of the Sub-Divi- 
sional Magistrate, Barh, dated Septem- 
ber 28, 1935. 

Mr. Chandreshwar Prasad Sinha, for the 
Petitioners. 

Mr. G. P. Singh, for the Opposite Parties. 

Order.—A petition by the Pleaders, Ad- 
vocates and others resident in Mahalla 
Chondi in Barh town filed on August 28 
last made mention of a public well under 
the control of the Municipality, which is 
used by the petitioners and many others 
of the locality for drinking and house- 
hold purposes and of +a latrine made 
adjoining it by these petitioners in their 
house and asserted 

“that the service-door of the privy facing east is 
situed at a distance of one cubit only from 
the platform of the well and the filthy water of the 
privy is drained over the platform of the well and 
a foul smell is felt by persons who go to draw 
water for drinking and other purposes, and if the 
privy be allowed to continue, the water of the well 
be polluted and will be quite insanitary and unfit 


for use and hence the removal of the same is 
urgently necessary.” 


Tre well adjoins the east of the peti- 
tioner’s hous and the privy is just to 
the north-west of the well while imme- 
diately to the north of the well and east 
of the privy there is an extension of the 
petitioners’ land on which there is a 
service room 4'—4"+5' and a walled but 
not covered passage to the service room 
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4'—4" x 8'—6". North of the three erec- 
tions which are in line are an earthen 
drain and the. passage to the girls’ school. 
The Sub-Divisional Magistrate issued notice 
under s. 133 in which he speaks of the 
petitioners’ latrine adjoining which there 
is a well, the water of which the public 
drink and states there is dunger of in- 
jury to the health of the ‘public and 
directs them to remove the latrine (pai- 
khana) or show cause. They appeared in 
accordance with the order and showed 
cause, and also applied for appointment 
of jury to try whether the order wus rea- 
sonable or proper. The Magistrate point- 
ed out that the cause shown was irrelevant 
and appointed a jury and the petitioners 
accepted the order and presented their 
case to the jury. The jury held that the 
order should be made absolute. It is now 
urged that the order absolute is vitiated 
because the Magistrate made no inquiry 
under s. 139, Criminal Procedure Code. 
But the circumstances were such that no 
inquiry was feasible since there was no 
denial of the existence of the public 
right in the well and the atmosphere sur- 
rounding it. The only other point is whe- 
ther s. 133 is applicable. Clearly the 
Magistrate thought that the nuisance men- 
tioned should be removed from the public 
Place, that is the well. That is sufficient, 
altogether apart from the general nuisance 
on the Bandh Road and the Bowstead 
Road adjoining. In my judgment there 
is no ground for interfering with the 
order of the Magistrate. The Rule is dis- 
charged. 

I may, however, mention that while 
the paikhana as at present situated must 
be removed, the petitioners are entitled 
to use their premises not only for any 
normal purpose but alsoas a paikhana 
provided that by the use of engineering 
or sanitary skill or special expenditure it 
does not constitute a nuisance to the public 
places adjoining. 

N. Rule discharged. 





LAHORE HIGH COURT 
First Civil Appeal No. 2205 of 1935 
April 28, 1936 ə 
ADDISON AND ABDUL Rasutn, JJ. 
BISAKHA SINGH—Ossgotor—APPELLANT 


7 Versus 
Pandit SOCHA SINGH—PETITIONER AND 


—RESPONDENTS 
Sikh Gurdwaras Act (VIII of 1925), s. 8— 
Nirmala Sants, whether Sikhs—Their habit of 
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learning Sanskrit, whether inconsistent with Sikhism 
—Udasis and Nirmalas—Held, that the institution 
in question was Sikh Gurdwara. 

Nirmalas can only be described as Sikh priests. 
The Nirmala Panth was started by Guru Gobind 
Singh, the 10th Guru. They are not a body like the 
udasis who broke off from Sikhism before Sikhism 
had reached its final stage. They were really 
meant to be the theologians of the 10th and last 
Guru. For that purpose he sent the first members 
of the order to Kenares to learn the Hindu serip- 
tures so as tobe able to meet the Hindu theolo- 
gians on their own ground. It may be that by. 
means of that training they have certain leanings 
towards some of the sacred Hindu books but they 
are first and foremost Sikh priests. The fact, 
therefore, that these persons were learning Sanskrit 
in an institution, does not go to show that the 
institution was not a Sikh Gurdwara: 

Held, that the institution in question, at Sangat- 
pura, Tahs:l Moga, District Ferozepore, is a Sikh 
Gurdwara. - 


F.C. A. from the decree of the Court of 
the Sikh Gurdwaras Tribunal, Lahore, dated 
July 17, 1935. 


Mr. Harnam Singh, for the Appellant. 

Mr. Bhagat Singh, for the Respondent. 

Judgment.—Government Notification 
No. 986/2339 H. G. G., dated June 29, 1931, 
was published unders.7 of the Sikh Gur- 
dwaras Act concerning an institution at 
Sangatpura. On July 22, 1931, Mahant 
Sucha Singh put ina petition under s. 8 
(which has been tried by the Tribunal) to 
the effect that the Dera along with the pro- 
perty attached toit did not come under the 
Sikh Gurdwaras Act nor could it be called 
a Sikh Gurdwara, that the Dera wasone of 
Nirmala Sants, that the Sikhs in general did 
not worship there and that all that was done 
was that the Nirmalas taught and learnt 
Sanskrit in it. The only issue arising was, 
should the institution in dispute be declared 
to be a Sikh Gurdwara ? The President and 
one Member of the Tribunal held that it 
should not but another Member held that 
it should. The judgment of the majcrity 
prevailing, this appeal has been preferred 
by one of the objectors, Basakha Singh. 

The President and the Member who con- 
curred with him have both come to the con- 
clusion that the Granth Sahib has been the 
principal object of worship since 1910. They 
thought, however, that there was not suffi- 
cient evidence to establish that at the com- 
mencement the institution was used for 
Sikh worship. The first incumbent was 
Hira Singh who was succeeded by Chanan 
Singh wno was succeeded by Sucha Singh 
respondent. It is not clear whether Chanan 
Singh wasthe chela of Hira Singh or that 
both Hira Singh and Chanan Singh were 
chelas of Bhagwan Singh. In the documen- 
tary evidence there is a discrepancy on 
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this point. It should, therefore, not have 
been held a fault in the appellant’s evi- 
dence that his witnesses stated that they 
did not know the connection between Hira 
Singh and Ckanan Singh. 

It has been established beyond any doubt 
that after the institution started in 1875 
it fell down and that a new institution was 
built in 1910. According to the Mahant 
respondent he kept accounts of the expen- 
ses but he did not produce them. There 
is no doubt from the evidence that it was 
then built by Sikhs and that Sikhs made 
grants of land at that time to the institu- 
tion in the name of Guru Granth Sahib. 
The Mahant had to admit that he was pre- 
sent at the time of these mutations in 1911 
and he must, therefore, be fixed with know- 
lege jin that year when the institution was 
completely rebuilt that the grants of jland 
weie made in the name of the most sacred 
object of the Sikh religion. 

Further, Nirmalas can only be described 
as Sikh priests. The Mahant asa witness 
had to admit that the Nirmala Panth was 
started by Guru Gobind Singh, the 10th 
Guru. They are not, therefore, a body like 
the Udasis who broke off from Sikhism be- 
fore Sikhism had reached its final stage. 
They were really meant to be the theologi- 
ans of the 10th and last Guru. For that 
purpose he sent the first members of the 
order to Benares to learn the Hindu serip- 
tures so asto beable to meetthe Hindu 
theologians on their own ground. It may 
be that by means of that training they 
have certain leanings towards some of the 
‘sacred Hindu books but they are first and 
foremost Sikh priests. There is no question, 
therefore, that the institution was founded 
by Sikhs and that only Sikhs have been in 
office. The majority of the Tribunal were 
of opinion, that the evidence as regards 
public worship of Sikhsin 1875 was too in- 
definite. It is, of course, only oral evidence 
but it was given by old men who were 
living at the time. Seeing that Nirmalas are 
Sikks, I have no doubt that there has been 
public worship by Sikhs from the very 
commencement. In any case it is clear that 
the building completely fell down and that 
a new institution was built in 1910, which 
was purely a Sikh institution, to which 
gifts of land were made in the name of the 
Guru Granth Sahib and since when the 
Grenth Sahib has been the principal object 
of worship, though the Smadh or tomb of the 
founder, which is situate in the garden and 
net in the building proper, may also have 
been venerated as is ugual among all class- 
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es and communities in India. The Mahants 
accepted these gifts in the name'of the 
Guru Granth Sahib and the new institution 
bnilt in 1910 must, therefore, be held to 
have been a Sikh institution, founded in 
1910-11 for Sikh worship. Even, therefore, 
if it was not a Sikh institution prior to 1911, 
it had clearly become nothing but a Sikh 
institution then and was refounded as such. 

For the reasons given the appeal must be 
accepted and a decree granted to the effect 
that the institution in question is e Sikh 
Gurdwara. The parties will bear their own 
costs throughout. 

D. Appeal accepted. 


RANGOON HIGH COURT 
First Civil Appeal No. 103 of 1935 
February 11, 1936 
Paaz, C. J. AND Ba U, J. 
Firm ABDUL LATIFF JAMAL & Oo. 
— APPELLANTS 
versus 
YOKOHAMA SPECIE BANK, Lrp.— 


RESPONDENTS 

Contract — Wagering contract—Merchant in Ran- 
goon buying goods in Japan—Payment in rupees 
and not yen—Contract entered with Bank—-Contract 
taking form of purchases if yen tobe delivered 
during specified period at fixed rate—Bank covering 
itself by yen purchased against yen sold—Transac- 
tion, held, genuine contract—Fatlure of importer to 
pay bilis by purchase of yen—Whether breach of 
contract—Measure of damages. 

A merchant in Rangoon buying goods in Japan 
and desirous of paying for them in rupees and not 
in yen, entered into several contracts with a certain 
Bank in the form of purchases of yen to be deli- 
vered during a specified period at a fixed rate. 
The Bank covered itself by yen purchased against 
the yen that had been sold: 

Held, that the transaction between the parties 
was a genuine contract and could not besaid to 
have been entered into by way of gambling or 
wagering. 

Held, also that under these contracts the obliga- 
tion of the importer was to pay bills by the pur- 
chase of yen during the period to which each of 
these contracts respectively related and incase of 
failure he commits a breach of contract. 

Held, further that the Bank was entitled to reco- 
ver damages based upon the difference between the 
contract rate and the buying rate at which the 
Bank would have to purchase yen against the yen 
sold tothe importer under the contracts. 

F. C. A. against a decree of the High 
Court, dated June 13, 1335. ` 

Mr. Rafi, for the Appellants. ; 

Mr. Jeejeebhuy, for the Respondents. 

Page, C. J.—This appeal is dismissed. 
The suit was brought by the Yokohama 
Specie Bank, Limited, to recover damages 
for the failure of the defendant to fulfil 
his obligations under six contracts relat- 


1936 


ing to the purchase of currency. At the 
trial before Sen, J., a decree was passed 
in favour of the plaintiff Bank. Now, the 
course of business followed in respect of 
contracts such as these in suit is this: 
Where a merchant in Rangoon buys goods 
in Japan he has to pay for them in yen; 
he may wish, however, not to pay in yen 
but in rupees. Of course the rate of ex- 
change may vary in Rangoon betwéen the 
date when the goods were purchased in 
Japan and the date when the bills in res- 
pect of them are payable in Rangoon. In 
order therefore that the importer in Ran- 
goon may be in a position to know where 
he stands he enters into a contract with 
a Bank, which takes the form of a pur- 
chase of.yen to be delivered during a 
specified period at a certain fixed rate. 
The Bank, having entered into a contract 
of this description, covers itself by pur- 
chasing yen against the yen that have been 
sold. If the imporler doesnot make use 
of the facilities afforded to him under such 
a contract during the period for which 
they are available or, in other words, if 
he does not pay bills in favour of Japan 
through the Bank during the period and 
the rate specified in the contract, he com- 
mits a breach of contract. According to 
the custom and practice of all Exchange 
Banks in Rangoon, however, if the cus- 
tomer asks for an extension of time within 
which he may make use of the facilities 
afforded under the contract, the Bank, in 
normal circumstances, grants to the cus- 
tomer a further period in which he can 
fulfil his obligations under the contract 
charging him interest st the rate of + 
per cent. per mensem for the accommo- 
dation. It is to be observed that, whether 
the customer fulfils his obligations under 
the contract or not, the Bank is bound to 
carry out the contract it has entered into 
by way of cover. 

The Bank's case is that the defendant 
failed duly to fulfil his obligations under 
these six contracts, with the exception of 
the purchase of 680 yen in respect of the 
eatliest of them; that the defendant ap- 
plied for an extension of time within 
which to fulfil his obligations under each 
of the contracis, and that an extension 
was granted upon the customary terms, 
namely interest + per cent. per mensem. 
Eventually, in June 1934, the Bank refused 
to permit these contracts to run on any 
longer, and inasmuch as the defendant had 
not fulfilled his obligations thereunder when 
called upon to doso by the Bank, the Bank 
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brought the present suit in order to recover 
what was due to it from the defendant by 
way of damages for the breach of contract 
committed by him. In his written state- 
ment the defendant set up certain de- 
fences. The first was that the contracts 
in suit were not genuine contracts by 
which currency was bought and sold, but 
were merely a device by means of which 
the parties were able to gamble on dif- 
ferences. At the hearing of the appeal 
Mr. Rafi, the learned Advocate on behalt 
of the appellant properly—indeed inevit- 
ablv—abandoned that ground of defence. 
I say properly because it is not incumbent 
upon Counsel to persist in an argument 
which is obviously fallacious merely for 
the sake of reiteration, and Mr. Rafi very 


-properly declined to pursue that line of 


defence which he realized was untenable. 
And he did so inevitably because, apart 
from the evidence adduced by the Bank, 
it was obvious from the admissions of the 
defendant himself in the course of his 
examination atthe trial that these transac- 
tions were genuine transactions, and had 
not been entered into merely as a gambling 
adventure. 

The second ground of defence raised in 
the written statement was to the effect that 
the contracts were forbidden by the laws 
of Japan. But that defence falls to the 
ground when the Court finds that these 
contracts were genuine business transac- 
tions, and had not been entered into by 
way of gambling or wagering. ‘Che 
third defence raised was that the 
plaintiff Bank at no material time was in 
a position to deliver yen. That, of course, 
as the learned Advocate for the appellant 
properly admitted, was a defence “speak- 
ing by the card,” because his client ad- 
mitted, and indeed it is obvious, that 
under these exchange contracts neither 
party intended that any bullion shall pass 
from the Bank to the customer, The 
fourth defence raised in the written state- 
ment was that the defendant was under 
no obligation to purchase the yen unless 
and until bills relating to goods imported 
from Japan came forward during the 
periods limited by the respective con- 
tracts. In my opinion there is no substance 
in this contention. When once it was 
admitted or proved that, according to the 
practice of the Bank in connection with 
transactions such as those under con- 
sideration the Bank had entered into cover- 
ing contracts and was under an obligation 
to carry out the contracts relating to cover 
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whether or not the customer fulfilled his 
obligations under the exchange contracts, it 
became obvious that the defendant was 
bound to pay for goods imported from 
Japan under bills presented during the 
contract period by means of yen purcnased 
under the contract. There was evidence 
that if it so happened that bills did not 
become payable by the customer during 
the period limited under any such contract, 
the Bank normally would consent as a 
matter of business to accommodate the 
customer by allowing him to transfer his 
obligations under the contract to some 
other importer who would be able duly to 
fulfil them, and it was proved that the 
defendant himself on one occasion had 
taken advantage of this business accom- 
modation. In my. opinion it is beyond 
doubt and controversy that under these 
‘contracts the obligation of the defendant 
was to pay bills by the purchase of yen 
during the period to which each of these 
contracts respectively related. 

Now, it is common ground, if these con- 
tracts were genuine contracts and the 
obligations of the defendant thereunder 
were such asI have stated, that the de- 
fendant com:nitted a breach of these con- 
tracts. We find that the conclusion at 
which the learned trial Judge arrived, 
namely, that in respect of each of these 
contracts the defendant did commit a breach 
by failing to take advantage of the pro- 
vision of the contracis under which he was 
entitled and bound to pay for bills due 
to Japan at the rates set out in the con- 
tracts, was the correct inference to be 
drawn from the evidence adduced at the 
trial. There remains therefore the question 
of damages. Thelearned Advocate for the 
appellant contended that in March 1933, 
the defendant, at an interview with the 
authorities of the Bank, had informed the 
Bank that he was not going to fulfil his 
obligations under the contracts, and had 
asked them to treat the contracts as can- 
celled from that date. I regret to say 
that I am unable to accept this statement 
of the defendant, not merely because it 
is not in accordance with the evidence 
adduced on behalf of the Bank, but be- 
cause it is wholly inconsistent with the 
admitted documentary evidence in the case. 
(His Lordship then consideredgthe evidence 
and proceeded). In these circumstances 
the learned trial Judge correctly appraised 
the value of the evidénce, and came to the 
conclusion that these contracts were” ex- 
tended until June 1934, and that the 
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Bank was entitled to recover ` damages 
based upon the difference between the 
contract rate and the buying rate at which 
the Bank would have to purchase yen 
against the yen sold to the defendant under 
the contracts. 

At the trial the Bank put in a summary 
of the selling rates of yen on Japan T. T. 
and the buying rates at 60 days sight from 
January, 1933, till June, 1934, and there 
was evidence that the difference between 
the selling rate on Japan T. T. and the 
buying rate T. T. was that the buying 
rate would be about Re. 1-8-0 less. Tak- 
ing the figures set out in Ex. T the Bank 
claimed the difference between the. con- 
tract rate in respect of the various con- 
tracts and Rs. 78. There was no evidence 
in rebuttal of the figures adduced on 
behalf of the Bank, and, in my opinion, 
the measure of damages as claimed by 
the Bank is correct. For these reasons, 
in my opinion, the appeal fails and must 
be dismissed with costs. 

Ba U. J.—I agree. 

D. Appeal dismissed. 


PATNA HIGH COURT 
Criminal Revision Petitions Nos. 
651 of 1935 
January 10, 1936 
DHAVLE AND AGARWALA, JJ. 
ACHARAJA SINGH AND ANOTHER 
— PETITIONERS 
versus 


EMPEROR—Obpprosits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 177, 
531—Trial in wrong Court— Conviction, when can be 
set aside—Policy of the Code. 

Section 177, Criminal Procedure Code, only pro- 
vides for the ordinary place of inquiry and trial 
and may be read along with s. 531, the result 
being that a conviction cannot be set aside merely 
on the ground that the trial has taken place in a 
wrong district but the party aggrieved is 
entitled to have the convicbion set aside if he 
shows that “such error has in fact occasioned a 
failare of justice.” The policy of the Code as 
shown by ss. 531 and 538 is to uphold in most 
cases the orders passed by the Criminal Court 
which lacked local jurisdiction or which had com- 
mitted illegslities or irregularities unless failure 
of justice hasebeen occasioned or is likely to be 
occasioned thereby. Kali Charan Kundu v. Em- 
peror (2) and In re Ganapathy Chetty (3), relied on 
Bhagwatia v. Emperor (1), distinguished. 

Cri. Revn. P. against an order of the Judi- 
cial Commissioner, Ranchi, dated Octo- 
ber 14, 1935. 

Mr. R. B. Lal, for the Petitioners. 

The Assistant Government Advocate, for 


the Crown. 
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Order.—The two petitioners have been 
found guilty in two separate trials of two 
offences under s. 420, Indian Penal Code, 
and sentenced by the Sub-Divisional 
Magistrate of Ranchi, two various terms of 
imprisonment and fines. In each trial they 
were charged with offences under ss. 366, 
366-A and 420, Indian Penal Code, but ac- 
quitted onthe charges under the first two 
of these sections. The prosecution story was 
that the petitioners had taken two Munda 
girls or young women, Giribala and Budhi, 
from Sonahatu, in the District of Ranchi, 
to Dumarkela, in the District of Monghyr, 
and passed them on io two Rajputs Gouri 
Singh and Nunu Singh as brides for a 
consideration of Rg. 200 each. The charges 
of cheating referred to these sums of 
money. The only question raised before 
usis whether the conviction is not bad 
because the Magistrate had no jurisdiction 
to try the offences of cheating which were 
committed in the District of Monghyr. 
This question was not raised before the 
Magistrate except during the arguments 
at the end of the trial, and we are told that 
the reason why it was not raised earlier 
was that charges under ss. 366 and 366-A 
were being tried atthe same time and the 
Magistrate clearly had jurisdiction to try 
them. The objection was repeated on ap- 
peal to the Judicial Commisseoner of 
Ranchi, who, however, took the view that 
though, slrictly speaking, the trial under 
s. 420 should have taken place in Mon- 
ghyr. the defect was cured under s. 331, 
Criminal Procedure Code, as the charges 
under ss. 366 and 366-A were triable in 
Ranchi, the cheating originated from there, 
and the appellants could not have been 
prejudiced by being tried in their own 
District. 


This view of the law is assailed by the 
learned Advocate for the Petitioners who 
has cited Bhaqwatia v. Emperor, 83 Ind. 
Cas. 577 (1) and contended that the trials 
were without jurisdiction in respect of the 
charges of cheating and that therefore the 
convictions should be ses aside. The case 
cited does not, however, lay down any such- 
proposition. It wasa case in which the 
High Court quashed an orfer of commit- 
meni to the Court of Session at Arrah in 
respect ofa bigamy which was committed 
at Nilphamari outside this Province alto- 
gether. Section 531, Criminal Procedure 
Code, was ‘referred to, and Bueknill, J., 


(1) 83 Ind. Cas, 577; A I R 1935 Pat. 187; 26 Cr. LJ 
49; 3 Pat. 417, 
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ue whom Adami, J., agreed} observ- 
ed: 

“It is, however, not at all clear that the provi- 
sions of this section contemplate a case in which 
there has been an order bya Court which had 
no territorial jurisdiction at all, such ‘as in a case 
in which jurisdiction could only properly have 
been exercised by some Court outside the ter- 
ritorial limits of the jurisdiction of a provincial 
High Court.” 

The consideration does not arise in the 
Present case; nor is there anything in the 
wording of s. 531 to support the contention 
of the learned Advocate that ‘the section 
cannot be so given effect to as, to abrogate 
s. 177. The latter section only provides 
for the ordinary place of inquiry and 
trial, and there is no difficulty whatsoever 
in reading it along with s. 531, the result 
being that a conviction cannot be set 
aside merely on the ground that the trial 
has taken place in a wrong District but 
that the party aggrieved is entitled to 
have the conviction set aside if he shows 
that “such error has in fact occasioned a 
failure of justice.” It was also contend- 
ed that the error has in fact occasioned a 
failure of justice in that the petitioners 
were unable to defend themselves pro- 
perly and ascertain facts about the pro- 
secution witnesses from Monghyr and ad- 
duce defence witnesses who could properly be 
from that District. That does not seem to have 
been so much as suggested before the 
trying Magistrate, who after pointing out 
that no objection as to jurisdiction was 
taken till the arguments, adds that in his 
opinion the accused were not prejudiced 
to any extent by the trial held in that Court. 
The learned Judicial Commissioner also 
came to the conclusion that the petitioners 
could not have been prejudiced by the 
trial in the wrong District. Nothing has 
been seid before us to show that the lower 
Courts were inerror in taking that view 
The application of s. 531 of the Code was 
considered in Kali Charan Kundu v. 
Emperor 63 Ind. Cas. 458 (2), to which 
Mr. Jafar Imam referred us, and several 
other cases, such as In re Ganapathy 
Chitey (3), in which Sadashiva Ayyar,J., 
pointed out that the policy of the Criminal 
Procedure Code as shown by ss. 531 to 538 
Sato uphold in most cases the orders passed by 
the Criminal Court which lacked local jurisdiction 
or which had committed illegalities or irregularties 


(2) 34 CLI 200; 63 Ind. Oas. 458, AIR 1921 Cal. 
14:22 Cr. L J 666. 
: @ 42M 791; 51 Ind. Gas. 468; A IR 1920 Mad. 824; 
20 Gr. L J 484; 37M LJ 60; 26MLT 64; 10 L W 
263; (1919) M W N 808. 
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unless failure of justice has been 
is likely to be occasioned thereby.” 


occasioned or 


In our opinion, s. 531 is thus 
a complete answer to the con- 
tention that the convictions of the peti- 


tioners ought to beset aside because the 
charges under s. 420 may possibly have 
been triable.in Monghyr and not in Ranchi. 
It may be added that while it is clear that 
the charges under s. 420 ought to have 
been tried in Monghyr, if they had stood 
by themselves, itis by no means certain 
that the facts of the present case taken 
with the charges under ss. 366 and 366-A 
were not properly tried in Ranchi, and it 
does not seem to us very material that the 
latter charges failed in the end. The 
leraned Advocate has also urged that the 
sentences are excessive. But the cheating 
was of a character which requires severe 
treatment. The passing off of the Munda 
girls as Rajput brides must mean trouble 
in several families and was as despicable 
as it .was difficult at the time to detect. 
We must, therefore, discharge the Rules 


and dismiss these applications in revision. - 


As soon asthe above was pronounced from 
the Bench at the end of the arguments, it 
was brought to our notice that out of the 
two cases dealt with, Criminal Revision 
No. 650 of 1935 alone was on the board 
for to-day, and that the learned Advocate 
for the petitioners in that case also appears 
for the petitioners in Criminal Revision 
No. 651 of 1935, which was not on the 


board only because the papers were not. 


yet complete. We have it, however, from 
the learned Advocate that he may be 
taken to have argued both the revisional 
applications, and accordingly the orders 
above must be taken to have disposed of 
both the applications, 

N. Application dismisse d. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal (from 
Order) No. 5 of 1936 
May &, 1936 
TEK CHAND, J. 

LAHORI SINGH—APPELLANT 
Versus 
Tan OFFICIAL RECEIV ER, SIALKOT 
AND ANOTHER INSOLVENTS— 

ene RESPONDENTS 
es judicata—Application of rule—Civil Proced: 
Code (Act V of 1908), s. 11, whether pah Biak 
Application of principle to insolvency proceedings 
—Held on facts that dpplication under s. 4 
Provincial Insolvency Act (V of 1920), was barred 
by principle of res judicata. 
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Section 11, Civil Procedure Oode, is not exhaustive 
of the law of res judicata, and the general! 
principles underlying the rule can be invoked in 
reference to matters on which the section is silent. 
or with regard to proceedings to which it does not. 
in terme apply, but as regards matters specifically 
provided for in the Code, the Courts are bound to 
limit the operation of the rule in accordance with the 
conditions laid down by the Legislature and have 
no power to ignore the express provision of the 
Statute in order to give effect to general 
principles. Fazal Hussain v. Jiwan Shah (4), 
referred to. 

Where the decision in the former suit was: 
passed by the Subordinate Judge, who was: 
competent to try the question of title as between- 
parties and after adjudication of one of them as: 
insolvent, the Official Receiver, had been im- 
pleaded with the permission of the Court, it is: 
not open to L who was one of the parties in the: 
previous suit to raise the same matter once again 
on an application under s. 4, Provincial Insolvency 
Act, before the Insolvency Court, which has con- 
current jurisdiction with ordinary Civil Courts to 
try questions of title relating to property, alleged 
to belong to the insolvent. This, of course, is not 
under the provisions of s. 11, Oivil Procedure Code 
which does not in terms apply, as. the proceed- 
ings before the Insolvency Court are not a suit 
within s. 11, Civil Procedure Code, but under the 
general principles of the rule of res judicata. 

[Cese-law referred to}, 

Mis. S. C. A. from the order of the District 
Judge, Sialkot, dated November 4, 1935, 
affirming that of the Subordinate Judge, 
First Class, In charge Insolvents Estate, 
Sialkot, dated August 16, 1935. 

Mr. M. L. Puri, for the Appellant. 

Mr. Hem Raj Mahajan, for the Official 


Receiver. 


dudgment.—Lal Chand, respondent 
No.2, was adjudicated insolvent by order 
of the Insolvency Judge, Sialkot, dated 
August 24, 1929. The Official Receiver 
issued an advertisement for the sale of 
the property of the insolvent, including 
one-fifth share in a certain house, situate in 
Daska Lahori Singh appellant filed an 
application under ss. 4-68 of the Provincial 
Insolvency Act, objecting to the sale on 
the ground that the house belonged in its 
entirety to Vishwa Mitra and Yashpal, 
brothers of Lal Chand, insolvent, who had 
no share in ıt. The Offcial Receiver 
resisted the application urging that the 
question of Lal Chand’s ownership in one- 
fifth of the house was res judicata by reason 
of the decigion of Sheikh Mohammad 
Hussain, Subordinate Judge, dated June 
24, 1932, In re Mathra Das v. Lahort Singh. 

The Insolvency Judge sustained this 
plea, and held that the matter was res 
judicata and could not be Teagitated before 
him. On appeal the learned District Judge 
has affirmed this order. 

Lahori Singh has come in second appeal 
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and it has been contended on his behalf 
that the previous decision is not res jadicata, 
becayse 

(1) the Official Receiver was not a party 
‘to the previous suit, and 

(2) the decision in the previous suit 
was by a Court which was not competent to 
try the present proceedings under the 
Insolvency Act. 

After hearing Mr. Puri and examining 
the record I am of opinion that this con- 
tention has no force. Jt appears that 
one Mathra Das had obtained a money 
decree against Lal Chand, and in execution 
he attached one-fifth share in the house 
in dispute, alleging that it belonged to 
Lal Chand. Lahori Singh objected to the 
attachment, alleging that Lal Chand was 
not a co-sharer in the house, which on 
partition between Lal Chand and his four 
brothers, had fallen to the share of 
Vishwa Mitra and Yashpal and they had 
sold it to Lahori Singh. ‘he objection 
was allowed by the executing Court. There- 
upon on January 31, 1925, Mathra Das 
brought a civil suit against Lahori Singh, 
Lal Chand and his brothers fora declara- 
tion that Lal Chand owned one-fifth share 
in the house, which wus liable to attach- 
ment and sale in execution of his decree. 
The suit dragged on for several years. 
Inthe meantime Lal Chand applied for ad- 
judication as insolvent, and was so adjudicat- 
ed on August 24, 1929. On Lahori Singh’s 
application, the Official Receiver was im- 
pleaded as a defendant in the suit. He 
was duly served, but did not appear to 
oppose the suit, which was contested by. 
Lahori Singh only. Eventually a decree 
was passed by Sheikh Mohammad Hussain, 
Subordinate Judge, on June 24, 1932, declar- 
ing that Lal Chand had one-fifth share in 
the house, which could be attached by 
Mathra Das in execution of his decree. 
Mr. Puri urges that the Official Receiver 
was not a party tothe previous suit, as 
the title of the plaint in that suit had 
not been corrected, so as to show him in 
the array of defendants. This, however, 
was a mere clerical omission, and in the 
circumstances does not affect the rights of 
Lahori Singh, Mathra Das and the Official 
Receiver in regard to the matiers decided 
therein. As arleady stated, it was Lahori 
Singh himeslf who had applied that the 
Official Receiver be made a party, and 
the Court had granted his application and 
passed an order expressly making the 
Official Receiver a party. The plaintiff 
put in the required process fee, and the 
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Process was issued in due course and 
actually served on the Receiver. The 
decision in that suit is, therefore, binding 
on the Official Receiver as well as all parties 
to it. 

As to jurisdiction, it is conceded that 
the decision in ihe former suit was passed 
by the Subordinate Judge, who was com- 
petent to try the question of title ag 
between Lahori Singh, Mathra Das and 
Lal Chand, and after his adjudication as 
insolvent, the Official Receiver, who had 
been impleaded with the permission of 
the Court. This being so, it is not open 
to Lahori Singh to raisethe same matter 
once again On an application under s. 4 
before the Insolvency Court, which has 
concurrent jurisdiction with ordinary Civil 
Courts to try questions of title relating to 
property, alleged to belong to the insolvent. 
This, of course, is so, not under the 
provisions of s. 11, Civil Procedure Code, 
which does not in terms apply, but under 
the general principles of the rule of res 
judicata, as has been held by their Lord- 
ships of the Privy Council in Sheoperson 
Singh v. Ramnandan Prasad Singh (1), 
George Henry Hook v. Administrator- 
General (2), Ramachandra Rao v. Rama- 
chandra Rao (3), and other cases. Mr. 
Puri referred me to Fuzal Hussain v. 
Jiwan Shah (4), but that case, instead 
of supporting his contention, isa complete 
answer to it. It was explained there that 
s. 11, Civil Procedure Code, is not exhaus- 
tive of the law of res judicata, and the 
general principles underlying the rule can 
be invoked in reference to matters on 
which the section is silent or with regard 
to proceedings to which it does not in 
terms apply, but as regards matters 
specifically provided for in the Code, the 
Courts are bound to limit the operation 
of the rule in accordance with the con- 
ditions laid down by the Legislature and 
have no power to ignore the express 
provision of the Statute in order to give 

(1) 43 C 694; 33 Ind. Oas. 914, 4A L J 466; 20 
O W N 738; 18 Bom. L R 397; 23 OL J 621; (1916) 
IMWN 419; 20 MLT1;3 LW 544; 31M L J 77: 
43 I A 91; AIR 1916 PC 78(P ©.) 4 

a 48 C 499; 60 Ind. Cas, 631; 19 A LJ 366; 40M 
L 423; 29 M L T 336; (1921) M W N 


313; 33 © L J405; SU PLR (PC) 17; 23 Bom. LR 
648; 25C W N 915; 14 L W 221; 48 I A18; AIR 


1921 P O 11 (P 0). 
(3) 45 M 320; 67 Ind. Oas 408; 30 M LT 154; 96 
O W N 713; 35 O L J 545; 16 L WI; (1992) M W N 


359; 20 ALJ 684; 43ML J 78; 24 Bom. L R 963: 
A I R1922 PO 80; 49I A 129 (P C). 

(4) 14 Lah. 369 141 Ind. Cas. 454; Ind Rul, (1933) 
Lah, 86; 34 P L R 196; A IR 1933 Lah 551. 
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effect to general principles. Admittedly, 
s. 11 does not in terms apply to the present 
case, 38 the proceedings before the In- 
solvency Court are not a “suit” within the 
meaning of that section. Therefore, the 
technical limitations laid down in s. 11 
need not be taken into account and we 
must invoke the general principles under- 
lying the rule. It is not denied that the 
question of title to one-fifth share in the 
house in dispute was directly and sub- 
stantially in issue in the previous suit 
between the parties, who are now before 
me and had been heard and decided by 
a Court of competent jurisdiction. It is, 
therefore, not open to the appellant to 
agitate it again. 

. No other point was argued before me. 
The appeal fails and is dismissed with 
costs. 


D Appeal dismissed. 


nee 


PATNA HIGH COURT 
Civil Appeals Nos. 195 to 199 of 1934 
October 16, 1935 
ROWLAND, J. 

LAL BEHARI SINGH—APPELLANT 
VETSUS 
MAHABIR MAHTON AND OTHERS— 

RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 38—Suit 
for rent—Plea of abatement of rent, if can be 
taken by tenant—Nature of proof required—‘Perma- 
nent’ in s. 38, meaning of—Nature of deterioration 
to be proved—Piea of reduction of rent--Extent to 
which it can be given effect to—Bengol Land Re- 
gistration Act (VII of 1876), s. 78—Co-sharer in 
possession of larger share than registered share in 
some mauzas and less in others—Suit for rent, when 
lies—Conditions. 

The principle of s. 38, Bengal Tenancy Act, applies 
not only to suits instituted by a tenant for the 
abatement of rent but to a plea taken by a tenant 
in a suit in which he is a defendant. The tenant 
can certainly raise such a plea, and what he has 
to show is permanent deterioration leading to fail- 
ure of out-turn. Dhanukdhari Singh v. Bibi Amma 
(1), relied on. 

The word ‘permanent’ in s. 38, must be read with 
reference to the circumstances of the case. The de- 
terioration must be such deterioration as would 
continue to have effect from year to year unless 
and until something is done to remedy it, The 
fact that it can be remedied by the expenditure 
of capital and labour will not prevent. its being 
regarded for the purposes of s. 38 and similar 
provisions of the law as a permanent deterioartion. 

The plea of reduction of rent by the tenant in 
a suit for rent by the landlord should not be given 
effect to a greater extent than is warranted by the 
written statements, that is to say the rent to be 
decreed should be the cash rent of the holding 
subject to a deduction of one-half and not a de- 
duction of two-thirds, ; Ka 

A co-sharer who, by an amicable arrangement 
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among the co-sharers, has been put ir possession 
of a larger share than his registered share in some 
mauzas of an estate and a less share or no share 
in others is not debarred from obtaining a decree 
for the rent due to him so long as the total 
interest which he holds in all the mauzas repre- 
sents his registered interest in the entire estate. 
Parshmoni Dassi v. Nabokishore Lahiri (2) relid on. 
C. A. from appellate decree of the First 
Cie udge, Patna, dated November 30, 
3. 


Mr. Khurshed Husnain, for the Appellant. 

Mr. Dasu Singh, for the Respondents. 

Judgment.—These are five analogous 
appeals together with a cross-appeal in each 
case. The appellant here is the plaintiff 
who claims to be sixteen annas landlord of 
the bolding in suit. The claim was for 
rent of 1338 in four of the cases and of 1337 
and 1838 in one. There was also a claim 
for enhancement. The first Court decreed 
the rents claimed which are cash rents but 
refused enhancement, A plea that had been 
taken was that as the landlord had neglect- 
ed to maintain irrigation facilities for the 
lands in suit, the lands had deteriorated, 
could not produce such crops as were former- 
ly produced and therefore the fullrent should 
not be decreed much less any enhance- 
ment be allowed. The first Court found that 
in the Record of Rights it was entered that 
the full cash rents recorded were payable 
golong as the landlord maintained irrigation 
arrangements and that such irrigation ar- 
rangement had not been maintained and 
kept in order. On this ground the Munsif 
refused enhancement, but did not give the 
defendants any abatement of the cash 
rental. 

On appeal the lower Appellate Court 
affirmed the finding that gilandazi had 
been completely neglected by the malik 
and held that the lands in suit had so 
deteriorated as to be in their present 
condition capable of producing only one- 
third ` of the outturn on which the existing 
cash rents were presumably based. Ac- 
cordingly he reduced the amounts of the 
rent decree to one-third in each case of the 
cash rentsclaimed. Thisis the subject of 
the appeals of the plaintiff. It is contended 
that the plea of suspension of rent was 
not available. to the defendants on the 
pleadings, still less should the abatement 
of rent to one-third have been allowed. 
That the evidence of the plaintiff regarding 
maintenance of gilandazi had not been 
considered by the lower Appellate Court and 
it was {fuither contended that this Court: 
might remand the suits for further findings 
after considering evidence regarding rent 
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suits relating to subsequent years and the 
results of the deputation of a Commissioner 
in subsequent years to examine and report 
on the condition of the land. I can find 
no substance in the contention that the 
plea for suspension or abetment of rent was 
not available to the defendants. It is well 
settled thatthe principle of s. 38, Bengal 
Tenancy Act, applies not only to suits in- 
stituted by a tenant for the abatement of 
rent but to a plea taken by a tenant in a suit 
in which he is a defendant. 

The decision in Dhanukdhari Singh v. 
Bibi Amma (1), relied on by the 
lower Court, is in point. The tenant can 
certainly raise such a plea, and what he 
has to show js permanent deterioration 
leading to failure of outturn. As regards 
the alleged failure ofthe lower Appellate 
Court to consider the plaintiff's evidence 
regarding the gilandazi done by him, that 
evidence consisted of the uncorroborated 
statement of the plaintiff himself unsup- 
ported by papers, and the lower Appellate 
Court may be considered to have adopted 

. the reasoning of the Munsif who demonstrat- 
ed adequately that the evidence of the plain- 
tiff alone could not be relied on for this 
matter. Asregards the prayer for admit- 
ting additional evidence Mr. Khurshed 
Husnain said that he asked for this under 
O. XLI, r. 27 (b): but Iam unable to find that 
this falls withinthatrule. The argument 
was that asthe lands in suit were found 
to produce good crops in subsequent 
years, it cannot be held that there was 
permanent deterioration. Therefore the 
conditions for abatement of rent in the 
years in suit are not fulfilled. It appears, 
however, that between the date of the years 
in suit and the subsequent date at which 
the lands were found to be hearing good 
crops, there had been action taken for 
restoring the means of irrigation. That 
being so the fact that after the restoration 
of the means of irregation the lands could 
bear good crops will not by itself negative 
the finding of a permanent deterioration. As 
pointed out in previous decisions of this 
Court the expression “permanent” must be 
read with reference to the circumstances 
of the case. 

The deterioration must, as” I understand 
it, be such deterioration as would continue 
to have effect from year ta year unless 
and until something isdone to remedy it. 
The fact that it can be remedied by the 
expenditure of capital and labour will 

(1) 14 P L T 368; 145 Ind. Cas 431; AIR 1933 Pat 
441;6 RP 176, i i 
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not prevent its being regarded for the 
purposes of s. 38 and similar provisions of 
the law as a permanent deterioration. This 
point, therefore, fails. It was, however 
contended that the lower Appellate Court 
should not have reduced the rent for the 
years in suit tothe extent of two-thirds 
that is to say, decreeing the suits for only 
one-third of the recorded rents because in 
the written statements of the defendants it 
was not stated that the productive capacity 
ofthe lands had deteriorated to the extent 
of two-thirds but to the extent of one-half 
What the written statements say is that 
the lands now are producing or are capable 
of producing not more than one-half of what 
they produced at the time when cash rents 
were fixed. The defendants in evidence 
have gone further than this by giving 
figures from which the lower Appellate 
Court has calculated that the Present pro- 
ductive ‘capacity is only one-third of the 
former capacity. In my opinion the plea 
of reduction of rent should not have been 
given effect to a greater extent than is 
warranted by the written statements, that 
is to say the rentto be decreed should be 
the cash rent of the holding subject toa 
deduction of one-half and not a deduction 
of two-thirds. This covers all the points 
raised in the appeal. 

The respondents have presented a crosg- 
objection in which they contend that the 
suit is not maintainable for the entire 
The contention i 
based on s. 78, Land Registration Act, the 
fact being that the plaintiff is a recorded 
proprietor in the tauzi in which the lands 
are situated tothe extent ofone anna odd 
whereas he has sued for sixteen annas 
rent of the holdings. It is argued that 
he cannot get rent tothe extent of more 
than the share for which he is registered 
This objection is fully dealt with in the 
judgments of the Courts below and it has 
been shown that by Civil Court partition 
the holdings in suit have fallen entirely 
in the takhta of the plaintiff, Therefore 
the defendants are liable to pay the whole 
rent to this plaintiff. A similar objection 
was raised in Parshmoni Dassi v. Nabo- 
kishore Lahiri (2), and it was explained 
that a co-sharer who, by an amicable ar- 
rangement among the co-sharers, has been 
put in possession of a larger share than his 
registered share in some mauzas of an 
estate and a less share or no share in others 
is not debarred from obtaining a decree 
for the rent due to him so long as the 


(2) 30 O 773, 
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total interest which he holds in all the 
mauzas represents his registered interest 
in the entire estate. The case iscovered 
by that decision and in my opinion the decree 
of the Courts below isin this respect cor- 
rect. 
is dismissed with costs. The appeal suc- 
ceeds tothe extent indicated above. The 
Plaintiff will get a decree accordingly. 
Costs of the lower Courts will be calculated 
as they would have been calculated if the 
decree had been for one-balf rent instead 
of one-third. Parties will bear their own 
costs of the appeal in this Court. 
N. Order accordingly. 


LAHORE HIGH COURT 
Civil (Regular) Secang Appen No. 84 
of 1 


April 15, 1936 
Agua Harpur, J. 
BINDRA BAN —PLaintirr— 
APPELLANT 
VETSUS 
JAI DAYAL AND OTAERS—DEFENDANTS— 
RESPONDENTS 

Punjab Courts Act (VI of 1918 as amended by 
Act IX of 1922), s. 46-A—Rules under, whether can 
override provisions of Civil Procedure Code (Act V 
of 1908), O. III, rr.1,2 (a)—Punjab High Court 
Rules and Orders, Vol.41, Chap. XVII-B, r. 26— Peti- 
tion-writer getting power-of-attorney from his son— 
Whether can present plaint—Liabiltty to penalty. 

Rules framed by the High Court (Lahore) under 
s. 46-A, Punjab Oourts Act, 1918, as amended by 
Act IX of 1922 cannot be construed to override the 
provisions of O. ITI, rr. 1 and 2 of the Code of Civil 
Procedure. 

A petition-writer presenting a plaint, under 
a power-of-attorney, may make himself liable 
to penalty under r. 35, Chap. XVII-B of the High 
Court Rules and Orders, Vol. I; but the presenta- 
tion of the plaint by him cannot be vitiated by any 
rules which might have been framed unders 46-A 
of the Punjab Courts Act. 


8. C. A. from the decree of the Additional 
District Judge, Lyallpur, dated January 4, 
1936, affirming that of the Subordinate 
Judge, Fourth Class, Jaranwala, dated 
August 16, 1934. 

Mr. Achlru Ram, for the Appellant. 

Mr. I. K. Kaul, for the Respondents. 

Judgment.—This appeal arises out of a 
suit for possession by partition of certain 
residential property. The plaintiff gave a 
special power-of-atiorney to his father 
Jagan Nath authorising him to act on his 
behalf in connection with the suit which 
Bindra Ban was contemplating to institute. 
Jagan Nath, armed with this power-of- 
attorney presented the plaint in the suit 
in the Court of the Subordinate Judge at 
Jaranwala. A number of defences “were 
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raised but the one with which -we are con- 
cerned was that the presentation of the 
plaint by Jagan Nath, who was a petition- 
writer, was not a proper presentation. This 
contenion prevailed with the two Courts 
below who accordingly dismissed the plaint- 
iff's suit. The plaintiff has come up to this 
Court in second appeal, and Mr. Achhru 
Ram, the learned Counsel for the appellant, 
has put the point very clearly before the 
Court. The Courts below have purported to 
act under r. 26, Chap. XVII-B of Vol. I of 
the High Court Rules and Orders. Chap- 
ter XVII-B deals with: 

“rules made by the High Court under the powers 
conferred bys. 48-A, of the Punjab Courts Act, 1918, 
as amended by Act IX of 1922, declaring what per- 
sons shall be permitted to practise as petition- 
writers in the Courts and Offices in the Punjab, 
regulating the conduct of persons as practising, and 


determining the authority by which breaches of rules 
shall be tried.” 


Now r. 26, says that: 

“a licensed petition-writer shall not act as a re- 
cognised agent in any case in a Civil Court or ina 
Revenue Court or Office, except in a case in which he 
is himself a party.” 

At p. 15 of this Chap. XVIL-B of Vol. I, 
there is a schedule of rules, the breach of 
which renders the offender liable to fine 
under s, 46-A of the Punjab Oourts Act, 
1918, as amended by Act IV of 1919. Refer- 
ence is made under “B—Licensed Petition 
Writers” to 1. 26. Rule 35 prescribes the 
penalty which is to be exacted from the 
offending petition-writer who is guilty of 
breach of r. 26 of these rules. These rules 
seem to have been framed under the provi- 
sions of s. 46-A for the purpose of regulat- 
ing the appointment and the conduct of 
petition-writers as the heading at p. 5 
clearly indicates. These rules cannot be 
construed to override the provisions of 
O. IIL, rr. 1 and 2 of the Code of Civil 
Procedure. Order II, y. 1, deals with 
“appearances” in.Court by recognised agents 
and O. II, r. 2 (a) provides that the recognis- 
ed agents of parties by whom such appear- 
ances, applications and acts (as described 
in r. 1) may be made or done are persons 
holding power-of-attorney, authorising them 
tomake and do such appearances, appli- 
cations and acts on behalf of such parties. 
Section 46-A of the Punjab Courts Act . 
clearly lays down that: 

“the High Court may from time to time make rules 


consistent with this Act and any other enactment for 
the time being in force.” 


It cannot be argued that the rules framed 
under s. 44-4 could in any way abrogate, 
modify or aller the rules contained in 
O. IL, rr. 1 and 2 of the Code of Civil Pro- 
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cedure. Jagan Nath acting as a special 
agent may have made himself liable to 
penalty under r. 35, Chap. XVII-B of the 
High Court Rules and Orders, Voi. I; but 
jn my opinion the presentation of the plaint 
by him cannot -be vitiated by any rules 
which might have been framed under 
s. 46-A of the Punjab Courts Act. Under 
these circumstances, I do not agree with the 
view of law taken by the Courts below. 

I, therefore, allow the appeal, set aside 
the order of the Court below and remand 
the case to that Court under O. XLI, r. 23, 
Civil Procedure Code, for disposal of the 
appeal according to law. The court-fee paid 
on the memorandum of appeal shall be 
refunded to the appellant. Under all the 
circumstances I think the parties shall bear 
their own costs of this appeal. Other costs 
shall follow the event. 

D. Appeal allowed. 


PATNA HIGH COURT 
Civil Appeal No. 185 of 1930 
April 17, 1935 
COURTNEY- TERRELL, © J. AND AGARWALA, J. 
BENGAL NORTH-WESTERN Rur. Co., 
LTD., AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
VETSUS 
JANKI PRASAD AND ANOTHER—DEFENDANTS 


-— RESPONDENTS 

Landlord and tenant—Raiyat, meaning of ~ Test of 
the nature of tenancy — Lease and license- Deed— 
Construction—Land belonging to Railway Company 
given for cultivation—Company having no power to 
grant lease —Word ‘license’ used — Held, defendant 
was mere licensee—Bengal Tenancy Act (VIII of 
1885), ss. 21, 116—S. 21, applicability —Case held 
outside operation of Act—Occupancy rights, if 
acquired by defendant—Limitation Act (IX of 1908), 
Sch. I, Arts.149, 109, 116—Suit for ejectment of 
licensee and for mesne profits — Article ap- 
plicable, . . A 

Every person who is a cultivator is not necessarily 
araiyat. A raiyat is one who cultivates the land as 
a tenant directly undera gzemindarora tenure- 
holder and the testof a tenancyis whether the 
cultivator in question obtains an interest in the 
land, and this in turn is a matter ofthe paramount 
intention of the parties to the contract. Board of 
Revenue v. S. I. Ry. Co., Ltd (1), relied on. |p. 529, 
col. 1 
ine test to determine whether the document in 
question was a mere license to use the land in ques- 
tion or was a lease giving the grantegan interest in 
immovable property, is not the right ofthe lessor 
to give the lease but the interest intended by him to 
be created by the document. The essence of the 
matter is whether the intention of the parties was to 
tranfers, any interestin land. [p. 529, col. 2] 

Land belonging to the plaintiff Railway Company 
which had ne power to grant a leaseand had been 
trictly enjoined not to grant a tenancy, but in 
espect of which license could be granted for certain 
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purposes, was given to the defendants for cultivation 
for one year. Tneactual terms ofthe document 
exnibited the features that the word ‘license’ was 
expressly used and that instead of the word ‘rent’ 
the expression ‘in lieu of rent’ was used. There was 
an express clause stating: “Nothing herein contain- 
ed shall be construed to create any right, title or in- 
terest in favour of the licensee in the said land or 
in the neighbouring lands of the administration,” 
and another clause expressly implied in no uncertain 
fashion thatthe Railway Company were to continue 
to control the land for railway purposes. 

Held (4), that it was not intended by the parties that 
the defendant should obtain any interest in the land 
and as he acquired no interest in the land, he could 
not be considered as a tenant or as having held the 
land “as a raiyat.” Thedocument merely conferred 


on him the rights ofa licensee and nothing 
more; 


(ii) that the Bengal Tenancy Act, in dealing with 
the acquisition of occupancy rights, never contem- 
plated a contract of this nature: it was intended 
to apply to the ordinary agricultural relationship of 
zemindars, tenure-holders and raiyats under them, 
and the case was out of the operation of the 
Act; [p. 530, col. 2.) 


. (iii) thatthe defendant did not acquire occupancy 
rights in the land; 

(iv) that a suit by the Railway Company for eject- 
ment of tne licensee after the expiry of the license 
and for mesne profits was governed by Art. 149 and 
not by Arts. 109 or 116, Limitation Act, as the Oom- 
pany was merely the managing agent on behalf of 


the Government. 

C. A. from the original decree of the 
Sub-Judge, Purnea, dated May 8, 1930. 

Sir Sultan Ahmad and Mr. S. N. Bose, 
for the Appellants. 


Messrs. S. M. Mullick, D L. Nandkeolyar 
and Pancham Prasad, for the Respondents. 


Courtney-Terrell, C. J.—This appeal 
arises out of a suit by the Bengal North-West- 
ern Railway Company, plaintiff No. 1 and 
the Secretary of State, plaintiff No. 2, to eject 
the defendants from 175 acres of land 
situated near Kursela Railway Station on 
the Bengal North-Western Railway, and for 
rent and mesne profits. Ladu Prasad, the 
father of the defendants, was granted 48 
acres of the land in dispute by an agree- 
ment dated June 1920, fora period of one 
year. There was a similar agreement dated 
June 19, 1920, with regard to 92 acres. The 
defendants are alleged to have encroached 
upon the remainder of the land in dispute. 
The ccntention of the plaintiffs is that under 
the agreements referred to, namely 1 (K 1) 
and 1 (L 1), the father of the defendants 
was merely alicensee for one year. The 
contention of the defendants, on the other 
hand, is that this land was settled with 
Ladu Prasad as a raiyat for the purpose of 
cultivation and that, Ladu Prasad being a 
settled raiyat of tbe tillage in which the 
land sis situated, he immediately acquired 
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occupancy rights in the land covered by 
the agreement. Te this the reply of the 
plaintiffs was that the land in dispute was 
land which had been acquiredfor the Rail- 
wey Company under the Land Acquisition 
Act of 1894, and, therefore, that s. 116, 
Bengal Tenancy Act, applied to bar the 
acquisition of occupancy rights in the land 
by Ladu Prasad. The defendants also con- 
tended that Ladu Prasad had been granted 
a permanent tenancy of the land by the 
Railway Company in August 1920. < 

The facts necessary to be stated for the 
determination of the dispute between the 
parties are as follows Plaintiff No.. 1 is 
the proprietor of the Bengal North Western 
Railway and plaintiff No. 2 is the proprietor 
of the Tirhut State Railway. By an inden- 
ture (Ex. 12 (b), dated July 18, 1890), be- 
. tween plaintifis Nos. 1 and 2 plaintiff No. 1 
took over the management of the Tirhut 
State Railway on the terms stated in the 
indenture. Shortly stated the effect of the 
agreement between the plaintiffs was that 
plaintiff No. 1 took over the management of 
the Tirhut State Railway and plaintiff No. 2 
undertook to supply capital for the purposes 
of the Railway and to acquire land for the 
purposes of the Railway as occasions should 
require. The indenture debarred plaintiff 
No. 1 from selling any property forming 
part of the Tirhut State Railway without 
the sanction of plaintiff No. 2. In all 
matters not expressly covered by the inden- 
ture it was agreed that plaintiff No. 1 should 
be subject to the supervision and control 
of plaintiff No. 2. This agreement was sub- 
sequently supplemented by another inden- 
ture between the plaintiffs, dated July 23, 
1896, which required plaintiff No. 1 to con- 
struct a Railway from Hajipur to Begum 
Serai and from Garhara to Katihar. Kursela 
Railway Station lies between Garhara and 
Katihar. 

On November 26, 1912, the Railway Board 
of the Government cf India issued a cir- 
cular to the Agents of certain Railways, 
including the Agent of the Bengal North 
Western Railway Co., regarding the leasing 
of Railway lands. It was pointed out that 
it was not permissible for a Railway Co. 
to lease out land not required for the 
purposes of the Railway except with the 
sanction of the Secretary of State. The 
Railway Agents were, however, informed that 
it was permissible to grant licenses to out- 
siders for certain purposes and to Railway 
servants for the purposes of cultivation, etc. 
A specimen license form was annexed to 
the circular. In terms the form of license 
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applied only to land let for the purposes of 
constructing and maintaining ‘bulk oil 
depots, but it was pointed out that the form 
was readily adaptable to land let for other 
purposes. The following paragraphs of the 
specimen license form are material: 

“(1) The licensee shall have the use of the piece of 
land described in the schedule hereto for the pur- 
pose of constructing and maintaining thereon tanks, 


etc, 

(8) The said privileges incl. 1 hereof mentioned 
are granted on the express understanding that either 
party may be at liberty to determine and put an 
end to this license by giving to the other of them at 
any time three calendar months’ notice in writing 
and such privileges may be so determined by the 
administration without any claim for compensation 
whatever on the part of the licensee, and on the 
expiration of such notice the licensee shall dis- 
continue to use and shall yield up to the adminis- 
tration the said land together with all such tanks, 
etc., thereon as the administration shall elect to pur- 
chase as hereinafter mentioned. 

(9) Nothing herein contained shall be construed 
to create a tenancy in favour of the licensee of the 
said premises and the administration mey of their 
mere motion upon the determination of this license 
re-enter upon and re-take and absolutely retain 
possession of the said land." 


On December 23, 1916, the Agent of the 
Bengal North Western Railway Co. address- 
ed the Chief Engineer of the Railway, 
Ex. 4 (a), on the subject of granting 
licenses permitting the use of Railway lands 
and pointing out that according to the 
Railway Board’s circular already referred 
to it was not permissible for a Railway Co., 
to lease lands without the sanction of the 
Secretary of State, but the Chief Engineer 
was informed that, in cases where Railway 
land was required by outsiders for any 
purpose which could fairly be held to be a 
purpose of the Railway, the necessity for 
obtaining the Secretary of State’s sanction 
could be avoided by the grant of a license. 
Specimen forms of licenses for various pur- 
poses were enclosed. Form No. E 19 was 
the form of a license to cut and remove 
grass. Form No. E 64 was the form of a 
license for the use ofland for the purpose 
of cultivation. The Agent’s letter to the 
Chief Engineer stated that a license in form 
No. E 19 could be issued by the Resident En- 
gineer but that in all other cases the sanction 
of the Agent must be obtained prior to the 
signing of the license. Endorsements on 
this letter shgw that six copies were for- 
warded to the Resident Engineer of Mansi 
and that the latter in-due course forwarded 
a copy to the Assistant Engineer of Thana 
Bihpur. The Assistant Engineer of Thana 
Bihpur was one Mr. Hamilton. Form 
No. B 64, which was the specimen form for 
a license for the use of land for the pur- 
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pose of cultivation, was in the following 
terms : 


“Form No. E 64. 
- Non-Judicial Stamp. 
Eight annas. 
Agreement, 


An agreement made this......day of......19... between 
the Bengal and North-Western Railway Company, 


Limited, hereinafter called the ‘Administration’ of “ 


the one part and...... son of...... resident of village...... 
thana...... district......hereinafter called the “Licensee” 
of the other part.” 

Whereby it is agreed as follows: 

‘1. The Licensee shall have the use of the piece 
of land described in the schedule hereto for the 
purpose of cultivation subject to such rules, regule- 
tions and bye laws as may from time to time be 
made by or on behalf of the Administration or by 
or on behalf of the Government or any local author- 
ity and subject to the conditions hereinafter con- 
tained. 

2. The Licensee shall pay to the Administration a 
rent of Rs...,..in advance for the period extending 
from the...... to the...... commencing from the first day 

3. The Licensee should not transfer or sub-let 
the privileges in cl. 1 hereof mentioned without the 
consent in writing of the Administration. 

4. The said privileges in cl. 1 hereof mentioned 
are granted on the express understanding that either 
party may be at liberty to determine and put an end 
to this lease by giving to the other of them at any 
time three calendar months’ notice in writing and 
such privileges may be so determined by the 
Administration without any claim for compensation 
whatever on the part of the licensee, and on expira- 
tion of such notice the licensee shall discontinue to 
use and shall yield up to the Administration the said 
land free of all crops and plants. 

5. At the expiration of the notice the Administra- 
tion shall be entitled to enter into and take possession 
of the said land and cut down and remove the 
crops and plants and whatever else may be standing 
thereon without being liable for any damages to the 
licensee therefor. 

6. Nothing herein contained shall be construed 
to create any right, title or interest in favour of the 
licensee in the said land or in neighbouring lands of 
the Administration. 

7. The Licensee shall pay all necessary costs for 
stamping and executing this agreement.’ 

Schedule. 

As witness the signature of the parties hereto the 
day and year first above written. 

Witness. 

Signature.” 


It will be noticed that the material por- 
tions of para. 8 of the Railway Board’s 
circular are produced in paras. 4 and 5 of 
the form of license and that para. 6, which 
provided that nothing contained in the 
license should be construed to create any 
right, title or interest in favgur of the 
licensee in the land covered by the license, 
gives effect to para. 9 of the Railway Board’s 
circular. Owing to the shortage of mineral 
oils in 1918 it became necessary to increase 
the production of castor seeds for the pur- 
pose of securing an adequate supply of the 
castor oil for lubricating purposes. Conse- 
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quently on June 19, 1918, the Railway Board 
addressed a letter (Ex. 1) to the Agent of 
the Benga] and North-Western Railway, 
drawing attention tothe necessity of increas- 
ing the producing of castor seed and point- 
ing out that the Government of Bombay had 
adopted the policy of granting of Govern- 
ment waste land for one year, free of 
assessment, for the cultivation of castor, 
and that the Eastern Bengal Railway were 
making arrangements to cultivate the castor 
plant on the side of their track. The 
Railway Board suggested that this example 
might be followed with advantage wherever 
conditions were favourable, and requested 
that the Agent of the Bengal and North- 
Western Railway should give the matter his 
early attention. The Agent of the Railway 
replied [Ex. 1 (a)] that the matter was 
already under consideration and Ex. 1 (b) 
is a lelter from the District Locomotive 
Superintendent to the Locomotive and Car- 
riage Superintendent of the Bengal North- 
Wesiern Railway, dated May 8, 1919, stat- 
ing the results of an experiment conducted 
for the purpose of ascertaining the cost of 
cultivating castor plants, and suggesting 
that the Engineering Department should be 
asked to give out suitable lands, at Stations 
where available, to Railway men who were 
prepared to take it. 

The suggestion was that land should be 
granted to Railway servants on the batai 
system. The Railway was to be entitled 
to half the produce and to purchase the 
remaining half atthe bazar rate. A copy 
of this letter was sent to the Chief Engineer 
by the Agent on May 10, 1919, [Ex. 1 (d)]. 
On May 18, 1919, the Resident Engineer of 
Mansi wrote to the Assistant Engineer of 
Thana Bihpur [Ex. 1 (f)] directing him to 
make arrangement to let out surplus Railway 
lands for the chltivation of castor on the 
batai system and submit names of persons 
willing to cultivate castor on this system. 
On July 9, 1919, the Chief Engineer of the 
Railway wrote to the Agent (Ex. 2) pointing 
out that when waste lands are brought 
under cultivation it usually takes three 
years before a remunerative crop is obtain- 
ed. He stated, therefore, that there was 
little prospect of obtaining the cultivation 
of castor on the batai system unless the 
cultivator was given a lease for at least 
five years. The Agent's reply to this was 
that leases for five years could not be given 
but only licenses for one year [Ex. 2 (a)]. 
In communicating this reply to the Resi- 
dent Engineer the Chief Engineer suggested. 
that prospective licensees should be informed 
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that the licenses would be renewable. A 


copy of this was forwarded by the Resident 
Engineer to the Assistent Engineer of 


Thana Bihpur [Ex. 2 (b)]. In August the 


Resident Engineer, Mansi. again addressed 
the Chief Engineer on this subject inquiring 
whether licenses, were to be confined to 
Railway servants, and pointed out that it 
would be easier if he were given a free hand 
in the matter [Ex. 1 (g)]. 


The Chief Engineer replied [Hx. 1 (4)] 
stating that a free hand was accorded for 
the granting of licenses provided they 
were confined to 12 months. On August 
28, 1919, a number of employees of 
the Railway at Thana Bihpur submitted 
“an application for the settlement of Rail- 
way.lands to Mr. Hamilton, Assistant 
Engineer, to be forwarded to the Resident 
Engineer. The applicants pointed out that 
they would have to incur considerable ex- 
penditure during the first year of the 
license and that it would not be profitable 
if “the lease were not to continue each and 
every year to us or to our heirs.” The 
Resident Engineer refused to forward this 
letter to the Agent on the ground that the 
request would not be granted, and on the 
letter there is an endorsement by Mr. Hamil- 
ton “Inform parties concerned and return.” 
On August 26, 1919, the Resident Engineer 
wrote to the Assistant Engineer at Thana 
Bihpur enclosing a specimen license form 
(No. E-64) and informing him that appli- 
cants could be granted lend only on the 
terms referred to in the previous communi- 
cations from the Chief Engineer (Ex. 2, 
(C-2). An endorsement on this letter shows 
that Mr. Hamilton forwarded it to the Sub- 
Inspector, Way and Works, with instruc- 
tions to him toread thé specimen form to 
the applicants and ask them whether they 
were willing to take up land on the condi- 
tions therein stated. There is a further 
endorsement by the Sub-Inspector, Way and 
Works, statimg that the parties did not 
agree to the terms. It is ncticeahle that in 
the specimen form [Ex. 2 (Q-1)], sent by the 
Resident Enginéer with his letter [Ex. 2 
(C-2)] to Mr. Hamilton, paras. 4 and 5 of 
the original form which hed been sent by 
the Agent of the Railway to the Chief Engi- 
neer with his letter [ Ex. 4 (a)] of December 
23, 1916; were omitted. It was in this state 
of affairs that Mr. Hamilton signed the first 
agreement with Ladu Prasad, dated 
June 11, 1928, [Ex. 1 (K-1)]. This agree- 
ment was as follows: « 

“Agreement between B. N. W. R. Oo, and Badu 
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Prasad, Bengal and North Western Railway (Incor- 
porated in England). i 

An agreement made this eleventh day of June 1920, 
between the Bengal and North Western Railway + 
Company, Ltd., hereinafter called the ‘Administa- 
tion’ of one part, and Ladu Prasad, son of 
Mukhlal Seth, resident of village Kursela, Thana 
Karaha, District Purnea, hereinafter called the 
‘Licensee’ of the other part. i 

Whereby it is agreed as follows :— 5 

1. The Licensee shall have the use for a period. 
of one year from the date hereof of the piece of 
land described in the schedule hereto for the pur- 
pose of cultivation of castor seed, subject to such 
rules, regulations and bye-laws asmay from time to 
time be made by or on behalf of the edminiatra- 
tion or by or on behalf of the Government or any. 
Local Authority and subject to the conditions 
hereinafter contained. 

2, The Licensee shall pay to the Administration 
in lieu of rent one-half of thecrop obtained which 
shall not. be less than three maunds of castor seed 
per bigha . ’ 

3. The Licensee shal] not transfer or sub-let 
the privileges in cl. 1, hereof mentioned. 

4. Nothing herein contained shall be construed 
to create any right, title or interest in favour of 
the Licensee in the said land orin neighbouring 
lands of the Administration.” 

5. The Licensee shall pay all necessary costs 
for stamping and executing this agreement. 

.) J.W. Hamilton. 
(Sd). Lado Prosad of Khursela (In Hindi). 


Sd). Illegible 
Seals E NE 


Part of land of old staff quarters at Kursela as 
per plan attached==48 acres. 
As witness the signature of the parties hereto 
the day and the day and year first above written. 
(Sd). Lado Prosad. By my own pen. 
(In Hindi), 
Signature. 
Witness— 


Syed Parikat Husain, 
Station Master, Kursela. . 
(Sd.) J. W. Hamilton, 
Assistant Engineer, 

Thana Bihpur Sub-Division.’ 

This agreement is in the form 2 (Q-1) and 
not in the form E-64, but it stipulated in 
para. 4 that nothing therein contained 
should be construed to create any right, title 
or interest in favour of the licensee in the 
said land or in neighbouring lands of the 
Administration. The second agreement 
signed by Mr. Hamilton in favour of Ladu 
Prasad [Ex. 1(L-1)] in respect of 92 acres 
is in precisely the same formas Ex. 1 (K-1). 
‘The legal effect of these agreements will 
be considered hereafter. At present it is 
proposed to considerthe second contention 
of the defenéants that they were granted a 
permanent lease of the land in August, 
1920. It was at one time the case of the 
defendants that the whole of the 175 acres 
in dispute had been leased to Ladu Prasad 
and not merely the 140 acres now covered 
by Exs.1(K-1) and 1 (L1) The Court 
below has found thatin respect of the re- 
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maining 35 and odd acres, the defendants 
have encroached on Railway lands. The de- 
fendants filed a cross-objection in this 
Court in respect of this finding, but in the 
course of the hearing no submission was 
made tous with respect toit. (His Lord- 
ship then discussed the evidence and pro- 
-ceeded). From our examination of the evi- 
‘dence we arrive at the conclusion that 
although the signature of the disputed docu- 
‘ment is genuine, the body of the document 
was not in existence when the signature 
was made, and the document as a whole is 
a forgery. Moreover, even if the document 
asa whole were genuine, Mr. Hamilton had 
certainly no authority, express or implied, to 
execute it. Similarly, apart from the matter 
of the disputed document, there was no pro- 
mise by Mr. Hamilton to grant a permanent 
interest, ‘and even if he had so promised he 
had no authority to promise and his promise 
would notin any way have bound the Rail- 
‘way Company. 

It now becomes necessary to consider 
the rights acquired by Ladu Prasad under the 
documents Exs. 1 (K-1) and 1 (L-1) because, 
failing success upon the document which 
we have held to be forged, it is the conten- 
tion of the defendants that Ladu Prasad 
was under these documenis brought upon 
the land as a raiyat, and as it isan uncon- 
tested fact that heis a sattled raiyat of the 
village, it is argued that under s. 21, sub- 
s. (1), Bengal Tenancy Act, he so acquired 
occupancy rights and cannot be ejected. 
Much stress is laid on the undoubted fact 
that Ladu Prasad was brought upon the 
land under these documents for the purpose 
of cultivating it as though that fact were 
the determining factor in deciding whether 
his advent upon the land in dispute was 
or was not in the capacity of a raiyat. But 
this fact is by no means conclusive. Every 
person who is a cultivator is not necessarily 
a raiyat. A ratyat is one who cultivates the 
land as a tenant directly under a zamindar 
or a tenure-holder and the test of a tenancy 
is whether the cultivator in question 
obtains an interest in the land, and this in 
turn isa matter of the paramoun! intention 
of the parties tothe contract. Tnis crite- 
rion was clearly laid down by a Full Bench 
of the High Court of Madras in Board of 
Revenue v. S.I. Ry.Co., Ltd. ($). The point 
in disputein thatcase has no bearing upon 
the question of whether Ladu Prasad was 
or was not a raiyat, nor was the land in 
dispute let out for cultivating purposes ; 


(1) 48 M 368; 86 Ind. Cas. 688; A I R 1925 Mad. 434; 
48 ML J 161 (F B). 
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but it had to be decided whether the docu- 
ment in question was a mere license to use 
the landin question or was a lease giving 
the grantee an interest in immovable pro- 
perty and so whether it was governed by 
the article relating to leasesin the Stamp 
Act. In that case a Railway Company, had 
granted permission to certain consignees of 
coal to stack coal on certain plots of ground 
in the station yard. The Railway Company 
asin this case, had no power to grant a 
lease without the sanction of the Secretary 
of State. In the document evidencing the 
agreement it was expressly stated that no- 
thing therein should be construed to create 
a tenancy and there were, moreover, certain 
clauses imposing conditions which would 
ordinarily be implied in a license. After 
an elaborate review of the authorities it 
was held that as no interest in the land 
was given by the document}, it did not ope- 
rate as a lease. TheActing Chief Justice 
said : 

“The test is not the right of the lessor to give 
the lease but the interest intended by him to be 
created by the document. The fact, however, that 
the Railway Company is prohibited by orders of 
the Government of India from executing leages of 
lands in their possession is important for under- 
standing the intention of the framer of the docu- 
ment, as showing that the Oompany would be 


naturally averse to giving away any rights that 
ought to be reserved.” 


An instance of an agreement for cultiva- 
tion which was nevertheless held not to 
create a tenancy is to be foundin Brahma- 
moyee Barmant v. Sheikh Mansur :2), 
where certain land was made over to the 
defendant who at the time of the arrange- 
ment was a settled raiyat of the village for 
a period of 11 months on conditions first 
that, the defendant would bring the land 
under cultivation and would make over 
half the produce tothe plaintif and take 
the other half as his remuneration, and 
secondly, that at the end of the 11 months 
the defendant would quit thelind with- 
out notice. Newbould, J., had held that 
the contract was one of letting out the 
land for cultivation and was not a mere 
contract of service and that the defendant 
had acquired atenancy right in the land 
and, therefore, in view of nis position as 
a settled raiyat, he had acquired occupancy 


tights. This view was dissented from on 
appeal. Sir Asutosh Mookerjee, Ag. ©. J. 
said : 


“Tt is sufficient to say that the document does 
not, in our opinion, create a tenancy. In the first 
place, there is no covenant to pay rent: and, in 
the second place, there is no clause which creates 


(2) 82 C LJ 37;58Ind. Cas. 859; A IR 1920 Cal, 
548, 
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230 
in favour of the defendant an interest in the land 
may indicate that the intention of the parties was to 
create in the grantee an interest in the land; in other 
words, if there is a demise, a tenancy is created. 
But the case before us is not of that description 
PSE It is not disputed that at the date 
of the arrangement the defendant was known to 
be a settled raiyat of the village. Consequently, 
the moment he obtained a tenancy right in the 


disputed land he would acquire the status of an- 


occupancy raiyat under sub-s. (1) of s. 21, Bengal 
Tenancy Act. In such circumstances, it is incon- 
ceivable that the defendant should have solemnly 
agreed to quit the land at the end of 11 months. 
We cannot assume that the object of the parties 
was not to give expression to the real under- 
standing between them, but rather to conceal the 
true arrangement. Reviewing all the terms of the 
contract we feel no doubt that there was no ten- 
ancy and that the defendant was bound to quit 
the land upon the expiry of the prescribed period: 
see also Pokam v. Rajani Kamal, 50 Ind. Cas. 
285 (3). 

gf: It was attempted to differentiate the 
case in Brahmamoyee Barmani v. Sheikh 
Mansur (2) above quoted from that he- 
' fore us by referring to a passage in the 
judgment in which attention was called 
to the fact that the contract was to sub- 
sist only for 11 months; whereas in the 
case before us the contract is for one 
year, that is to say for an entire agricul- 
tural period. But the main point of the 
decision of Mookerjee, Ag. C. J., was not 
the period of 11 montis but the fact that 
it wes clearly contemplated by the parties 
that at the end of a short fixed period 
the defendant should quit the land and 
that this was inconsistent with there hav- 
ing been any intention on the part of the 
parties that he should have a ténancy which, 
had it been granted, would clearly have 
resulted in the acquisition of occupancy 
rights. The case in Mohipal Singh v. Lalji 
Singh (4) is an instance of a document 
which was held to create a present demise 
and Mookerjee, J., referred to the.decision 
which laid down the distinction between 
a license and a lease, an 1 said: 

“That distinction is, that in the case of license, 
there is no transfer of interest in land, waereas 
in the case of a lease there is a transfer of such 
interest. Taking the instrument as a whole we 
entertain no doubt that the paramount iutention 
of the parties was to create a present 
demise, and that the grantee was in the position 
of a tenant.” 

In Secretary of State v. Karuna Kanta (5), 
Mookerjee, J., reviewed the English cases on 
this question and at p. 100“ said: 

“The essence of the matter is, whether the in- 


a 50 Ind. Cas. 285; A I R 1919 Cal. 264; 230 WN 
4 


(4) 17 O W N 166; 16 Ind. Cas. 705. 
(5) 35 C 82; 6 OL J 342; 11 O W N 1053. 


* Page of 35 C.—[Ha.] 





In individual cases the terms of the contract | 


= 


BENGAL NOLTH-WESTERN RLY. CO. V. JANKI PRASAD (PAT) 


ta 
= 


16310 


tention of the parties was to transfer any interest 
in land, for as Parker, O. J., put it in [Cooks v. 
Steams (6), an American case] a license is an 
authority to do some act or series of acts on the. 
land of another without passing any estate in the 
land. In determining whether a transaction was a 
lease or a mere license, the substance of the 
agreement must be considered more than the words.” 

Applying these principels to the docu- 
ments in question, and to the circum- 
stances in which they were executed, wé_ 
have the conspicuous fact. that the Rail- 
way Company had no power to grant a 
lease and had been strictly enjoined not 
to grant tenancy. Mcyreover, this order 
had been passed on to Mr. Hamilton. It 
could not, therefore, have been his inten- 
tion to disobey an order of such a strict 
kind. Furthermore the fact that Ladu 
Prasad was pestering him to grant per- 
manent rights indicates that he did not 
believe that anything in the nature ofa 
permanent right would be given by the 
documents in question. Moreover, the 
actual terms of the document exhibit the 
features (1) that the word “license” is 
expressly used, (2) that instead of the 
words “rent” the expression “in lieu of 
rent” is used. Further that there is an 
express Clause Stating: 

“Nothing herein contained shall be construed to 
create any right, title or interest in favour of 
the licensee in the said land or in the neighbouring 
lands of the Administration.” 

Further that the first clause of the 
agreement expressly implies in no uncer- 
tain fashion that the Railway Company 
are to continue to control the land for 
Railway purposes. We do not think that 
it can be successfully contended in the 
light of these circumstances and the docu- 
ment itself that it was intended by the 
parties that Ladu Prasad should obtain 
any interest in the land, and indeed that 
intention is expressly negatived. Ladu 
Prasad, therefore, since he acquired no 
interest in the land in dispute, cannot 
be considered as a tenant or as having 
-held that land “as a rawat.” The docu- 
ment merely conferered upon him, as they 
expressly state, the rights of a licensee 
and nothing more. We would fur- 
ther say that in our opinion the Bengal 
Tenancy Act, in dealing with the acqui- 
sition of occupancy rights, never contem- 
plated a contract of this nature: it was in- 
tended to apply to the ordinary agricul- 
tural relationship of zemindars, tenure- 
holders and raiyats under them. Had the cir- 
cumstances been those in which the 
zamindar had brought a settled raiyat 


(6) (1814) 11 Mass. 533. 
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upon the land, and had given him an in- 
terest ‘in that land for the purpose of 
cultivation, for however short a time, and 
even if the crop to be cultivated was of a 
- limited kind, the provisions of s. 21 of 

the Act might have been held to apply. 
But here we have the case ofa Railway 
Company making use, in a time of public 
emergency in quite exceptional circum- 
stances, of the land normally held by 
them for Railway purposes for growing a 
special crop and bringing on to the land 
a, cultivator for that purpose for a very 
short and specified term under a very 
special agreement. These circumstances 
considered quite apart from the matter of 
as. ils of the Act (relating to railway lend) 
in our opinion teke the case out of the 
operation of the Act. 

In view of our finding that the defen- 
dants have not established the express 
grant of the permanent tenancy and that 
the documents executed by the Railway 
Company to Ladu Prasad did not result in 
the acquisition of occupancy rights by the 
defendants, it is hardly necessary to dis- 
cuss in detail the second line of defence 
relied on by the plaintiffs in case it should 
be held that such occupancy rights had 
in fact been acquired. This second line 
of defence was based on s. 116, Bengal 
Tenancy Act, according to which such 
rights cannot be acquired in land 
belonging to the Government or the Rail- 
way Company and acquired under the 
Land Acquisition Act of 1894 where such 
land js held under a lease for aterm of 
years or under a lease from year to year. 
‘According to our finding the defendants 
did not hold the land under any kind of 
lease, Moreover, the defendants failed to 
prove strictly the acquisition of the land 
in question under the Act of 1884. It is 
true that they established that proceedings 
to acquire the land in question had been 
initiated, but they did not produce the 
decision of a competent authority, and an 
atlempt to prove this indirectly by the pro- 
duction of a map Ex. 5 failed. | 

We were told that the construction of 
the Bajipur Katihar line of the Tirhut 
Railway was not sanctioned by the Secre- 
tary of State mor construsted until the 
year 1896 and that the land in question 
is adjacent to this line lying south of 
Kursela Station building. But an exami- 
nation of the map produced gives no in- 
dication that the land in question was 
acquired under the Act, nor the date of 
its acquisition. An application was made 
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to us on behalf of the plaintifis to call 
further evidence on this point, but in our 
opinion this course was unjustifiable at 
this stage of the case and we refused 
permission to call the proposed evidence. 
Having regard to our decision on the other 
points, the defence under s. 116 requires 
no further consideration. 
Lastly, we have to consider the point 
of limitation and the length of time in 
respect of which mesne profits are recover- 
able by the plaintiffs. In ordinary cases 
Art. 109, Limitation Act, is applicable and 
the profits for only three years prior to 
the suit could be recovered. But in this 
case the plaintiffs rely on Art. 149 deal- 
ing with suits by or on behalf of the 
Secretary of State in respect of which a 
period of 60 years is prescribed. It is con- 
tended on behalf of the defendants that: 
this article is not applicable because 
mesne profits are only recoverable by the 
Railway Company as the Company are 
entitled to possession. It is necessary, 


‘therefore, to refer again to the relation- 


ship between the Secretary of State and 
the Railway Company by virtue of the 
agreement between them. An examination 
of the Indenture of July 18, 1890 makes 
it clear that tbe Company are merely 
Managing Agents and that there is no 
demise by the Secretary of State of the 
land upon which the Railway is built. 
The provisions for dealing with the ac- 
counts are consistent only with the posses- 
sion of the Company as Managing Agents 
and the Company merely takes possession 
not as having an interest in the land, 
but for the purpose of carrying out a 
contract of employment the land remains 
the property of the Secretary of State. 

The learned Judge has held that Art. 
116 is applicable which relates to com- 
pensation for breach of contract which 
prescribes a period of six years. The 
suit, however, was not brought for breach 
of contract, but for eviction of the defen- 
dants after declaration of the plaintiffs’ 
right and title and for mesne profits by 
way of compensation. The terme of the 
license contract between the Railway Com- 
pany and Ladu Prasad provided that the 
defendants should quit the land at tye 
termination of the agreement, that is to 
say on June 11, 1921. After that date 
the defendants became trespassers and the 
plaintiffs were entitled to a decree for 
mesne profits from that date until delivery 
of possession. . 

As to that part of the plaintiffs’ claim 
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which relates to rent, there is a finding 
on the part of the learned Judge that 
whereas the agreement provides for the 
rent being paid at so much per bigha, and 
whereas the local meaning of the word 
‘digha is a third of an acre, the rent 
. must be paid upon this basis. We have 
no materials upon. which we can criticise 
this finding and this finding must, there- 
fore, stand in estimating the amount of 
yent claimed. The question of the re- 
covery of mesne profits involves no such 
question and need no further consideration. 
In the result, therefore, the appeal suc- 
ceeds and the suit will be decreed with 
costs and the costs of this appeal. 
Ne Appeal allowed. 
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ABDUL GANI SUMAR—PETITIONER 
versus 

RECEPTION COMMITTEE or Tus 48TH 

INDIAN NATIONAL CONGRESS— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. I, r. 8— 
Applicability to petitions which can be heard and 
tried as suits—Petition to set aside award. under 
s. 14, Arbitration Act (IX of 1899)- 0. I, r. 8, 
whether applies—Practice—Couris, if can override 
express provisions of lau—Arbitration Act (IX of 
1899), s. 14—Suit to set aside award on grounds 
mentioned under s. l4—If lies—Such suit, if civil 
suit within s. 9, Civil Procedure Code (Act V of 1908) 
—Suit--- Meaning of-—Petition, if suit. 

Rule 8 of O. I, Civil Procedure Code, applies to a 
petition for setting aside an award under s. 14, 
Arbitration Act. Order J, r. 8, is only a rule 
of procedure made for the purposes of convenience 
and saving of trouble and expense, and there is no 
reason why a petitioner should be prevented from 
making use of itfor the sake of the same conveni- 
ence and for saving trouble and expense, if the 
respondents are numerous and in the same interest, 
and the petition is one which can be heard and 
tried as a suit. It is for the Court whilst granting 
the permission under O. I, r. 8, to consider whether 
the particular petition or application can be tried 
as an ordinary suit. A petition for setting aside 
an award under s. 14, Arbitration Act, is such a 
petition. 

[Case-law discussed] 


in India, where every Court is a Court of law ' 


as well as of equity, the Court’ has inherent powers 
to act according to justice, equity and good con- 
science, With this limitation that though these 
powers are wide and indefinable, the Court cannot 
use them to override the express provisions of the 
law, 

Quere.—lt is doubtful whether a suit lies to set 
aside an award on the grounds covered by s. 14, 
Arbitration Act. 

Obiter.—A suit to set asids an award even on the 
grounds covered by s. 14 is a civil suit in terms of 
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5. 9 of the Code, and it cannot be said that its 
cognizance is either expressly or impliedly barred. 
A suit is expressly barred by an enactment for the 
time being in force. It is impliedly barred when 
it is barred by general principles of the law. It 
cannot be said that the suit would be barred by 
reason merely of a rule made under s. 20. Such a 
rule must be consistent with the Act. The rule 
provides that the remedy to set aside an award 
shall be by petition, but there is nothing in the Act 
to indicate that the remedy by a suit is in any way 
inconsistent with it. There is nothing in the Arbi- 
tration Act which prohibits the filing of a suit 
nor is there any other authority which precludes 
the Court from entertaining a suit to set aside an 
award on the ground of misconduct or irregulari- 
Yi Case-law discussed.] 

A petition is not a suit; strictly speaking, it may 
be said that a proceeding which does not com- 
mence with a plaint, and which is not to be treat- 
ed as a suit under any other Act of the Legislature, 
is not a suit, and a decision given therein is not a 
decree, 

[Case-law discussed.] 

Mr. N. P. Engineer, for the Petitioner. 

Mr. M. C. Setalvad, for the Opposite 
Party. 

Order.—This isan application by the 
petitioner in the matter of Award No. 21 
of 1935 to amend the title of his petition 
filed on May 3, 1935, and for leave under 
O. I,r. 8, Civil Procedure Code. The peti- 
tion was filed to set aside the award dated 
February 2, 1935, under the Indian Arbitra- 
tion Act of 1899 on a submission dated 
December 17, 1934, to which the petitioner 
and the Reception Committee of the 48th 
Indian National Congress were parties. The 
petition was originally filed against (1) the 
Reception Committee, and (2) against 
Abidally Jafferbhai described as the 
General Secretary of the Reception Com- 
mittee. On the hearing of the petition 
in chambers Counsel for the respondents 
raised an objection to the title of the peti- 
tion on the ground that the Reception 
Committee was not a registered society 
and could not be sued as such, and the 
petition was adjourned for three weeks 
in order to enable the petitioner to make 
such amendments as he might be advised 
to make. The petitioner now applies 
that the title of the ‘petition should be 
amended, and thai the Reception Com- 
mittee should be proceeded against 
through iis chairman and general secretary 
as representing themselves and all other 
members of the commiltee, asthe mem- 
bers are numerous and have the same 
interest, and to make consequential amend- 
menis in the petition and the proceedings. 
He also prays for leave under O. I,r. 8, 
to file the petition and proceed with the 
same against the chairman and the general 
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secretary as representing themselves and 
all other members of the committee, and 
for an order directing the Prothonotary 
and Senior Master of the Court to give 
notice of the filing of the petition by ad- 
vertisement in the local newspapers. There 
is also a similar application in the matter 
of Award No. 22 of 1935. 

It was argued on behalf of the respon- 
dents that the leave could not be granted, 
as O. I, r. 8, was applicable to suits, and 
here there was only a petition. The rule 
provides that where there are numerous 
persons having the same interest in one 
suit,” one or more of such persons may 
with the permission of the Court sue or 
defend on behalf of all who are in the 
same interest. The corresponding words 
of ©. XVI, r. 9, of the Rules of the 
Supreme Court, are “one cause or matter,” 
and it is provided that where there are 
numerous persons having the same inter- 
est in such cause or matter, one or more 
of them may sue or be sued on behalf of 


the others. The words ‘cause’ or ‘matter’ 
are, if at all, a little wider than the 
word suit in O. I, r. 8. Unders. 225 


of the Supreme Court of Judicature (Con- 
solidation} Act of 1925, ‘cause’ includes an 
action, suit or other original proceeding 
between a plaintiff and a defendant, and 
‘matter’ includes every proceeding in the 
Court not in a cause. It was, however, 
stated that although the rule of the Supreme 
Court of England applied to cause or 
matter, in practice, it was only applied 
to suits which are known as representative 
suits, and that there was no precedent of 
a representative petition or. application. 
Counsel accordingly contended that the 
only remedy for the petitioner was to file 
a suit before he could take advantage of 
the provisions of O. I,r. 8, of the Code. 
On the other hand, Counsel for the 
petitioner argued that it was not competent 
for him to file a suit when he was apply- 
ing unders. 14, Arbitration Act, to set 
aside an award on the ground that the 
arbitrator had misconducted himself or 
where an arbitration or award had been 
improperly procured. In such cases, the 
Court has jurisdiction to set aside the 
award, but it was contendgd that the pro- 
cedure was by way of petition under 
rT. 373 of the High Court Rules which 
provides that all applications under the 
Indian Arbitration Act other thun under 
s. 19 shall be made by petition. The 
- rule is one of the rules made under s. 20 
of the Act which provides that the High 
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Court may make rules consistent with the 
Act, amongst other things, as to the filing 
of awards and all proceedings consequent 
thereon or incidental thereto. It was also 
argued that r. 373 was imperative, and 
that there was no other procedure open to 
the petitioner. It is conceded that there 
is no provision in the Act which bars the 
filing of a suit to set aside an award. 
All that s. 14 provides is that on the 
grounds mentioned in itor either of them 
the Court may set aside the award, and 
1. 373 lays down a summary remedy in 
order that the petition and the answer 
thereto may be speedily disposed of. The 
only question is whether that remedy takes 
away the remedy by suit. The point arose 
in Radha Kissen v. Lukhmi Chand (1). 
In that case plaintiff filed a suit for a 
declaration that a contract for the sale of 
piece-goods alleged to have been entered 
into between him and the defendants was 
invalid, as the parties were not ad idem 
on a fundamental point, and that the award 
made in favour of the defendants for 
breach of the contract was void and in- 
operative. The plaintiff also charged the 
defendants with fraud, as it was alleged 
that the defendants claimed damages for 
refusal to accept goods which they never 
offered and were not in a position to 
deliver. It was held that there was no- 
thing in the Act which barred the suit. It 
was said that this was unquestionably a 
suit of a civil nature, and the Court had 
not been able to discover how its cognis 
ance was expressly or impliedly barred 
under the terms of s. 9, Civil Procedure 
Code. At p. 459* Mookerjee, J., observes as 
follows : 

“Section 14 empowers the Court to set aside an 
award where an arbitrator or umpire has mis- 
conducted himself or an arbitration award has 
been improperly procured. Assume for a moment 
that this authority of the Court may be invoked by 
way of an application; still the question may 
arise, whether such remedy is exclusive, or, whether 
the party affected may not, at his choice, have 
recourse to a suit as the more preferable course. 
We need not decide that question, because in the 


case before us, the grievance alleged is deeper and 
broader than what is contemplated by s. 14." 


The question, therefore, whether an ap- 
plication by way of petition was the ex- 
clusive and not merely an alternate remedy, 
where the grounds of attack were com- 
pletely covered by s. 14, Arbitration Act, 
was left open. In that case the buyer 
disputed the very existence of the 


(1) 24 O W N 454; 56 Ind. Cas, 541; A TR 1920 Cal, 
150; 31 G L J 283. 
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contract, and contended that the claim 
of the sellers to recover damages was 
tainted with fraud. This, according to the 
learned Judges, was plainly a matter for 
investigation in a suit, though Rankin, J., 
in the Court below, had held that under 
the Indian Arbitration Act all applica- 
tions to set aside an award which had 
been filed should be made by petition, 
whatever may be the ground. It was, 
however, held by the late Mirza, J., in 
Tarachand Raghavji v. Dawlatram Mohan- 
das (1932) Arbitration No. 49 of 1932, de- 
cided by Mirza, J., on November 25, 1932 
(Unrep.), following Sassoon & Co. v. Ramdutt 
Ramkissen Das (2), that an objection to 
an award on the ground of misconduct 
or irregularity on the part ofthe arbitrator 
ought to be taken by motion to set aside 
the award, but that where it was alleged 
that the arbitrator had acted wholly with- 
out jurisdiction, the award could be ques- 
tioned in a suit brought for that purpose. 
In my opinion, however, a suit to set 
aside en award even on the grounds cover- 
ed by s. 14 is a civil suit in terms of 
s. 9 of the Code, and it cannot be said 
that its cognizance is either expressly or 
impliedly barred. A suit is expressly 
barred by an enactment for the time being 
in force. It is impliedly barred when it 
is barred by genere] principles of the 
law. It cannot be said that the suit would 
be barred by reason merely of a rule 
made under s. 20. Such a rule must be con- 
sistent with the Act. The rule provides 
that the remedy to set aside an award 
shall be by petition, but there is nothing 
in the Act toindicate that the remedy by 
a suit is in any way inconsistent with it. 
It has been held that a suit fora decla- 
ration that an award is not binding on 
the plaintiff is maintainable under s. 42, 
Specific Relief Act. 

Jt has also been held under Art. 91, 
Limitation Act, that an award is an in- 
strument within the meaning of the 
article, anda suit can be brought to set 
aside the award within the period pre- 
scribed by it. Moreover, the provisions 
of the Indian Arbitration Act are based 
on the English Arbitration Act of 1889. 
The terms of s. 11 of the English Act are 
similar to the terms of s. 14. There is, 
however, no provision which prevents an 
award being set aside in England by an 
action. I ean see no reason why in India 


(2) 5001; 70 Ind. Cas. 777; A IR 1922 PC 374; 49 
1 A 366; 370 L J 336; 44 MeL J 758; 27C W N 660; 
(1923) M W N 372; 18 L W 537 Œ. C). 
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an award cannot be set aside, on the 
grounds mentioned in s. 14 by means of 
a regolar suit, but the point is not alto- 
gether free from doubt. I may also in 
this connection refer to s. 39, Specific 
Relief Act. If according to its terms the 
petitioner entertains a reasonable apprehen- 
sion that the award, if left outstanding, may 
cause him serious injury, and he contends 
that the award, whichis a written instru- 
ment; is either void or voidable, and should 
be set aside, he may bring a suit to have it 
so adjudged. In such a case it is open to 
the Court not to allow the petitioner to 
proceed by suit, as a remedy specially 
designed for the speedy determination of a 
dispute relating to the conduct of arbitrators 
is open to him. But there is nothing in the 
Indian Arbitration Act which prohibits the 
filing of a suit, nor is there any other 
authority which precludes the Court from 
entertaining a suit to set aside an award 
on the ground of misconduct or irregularity. 
It was held in Jai Narain Babu Lal v. 
Narain Das Jaini Mal (3) that there is no 
cogent reason why the question of mis- 
conduct of arbitraters should be excluded 
from the scope of a regular action to set 
aside the award. It has also been held 
that where an award is challenged on the 
ground that there was no submission to 
arbitration by the parties, the remedy is 
by filing a regular suit and not by an appli- 
cation unders. 14 of the Indian Arbitration 
Act: see Matulal Dalmia v. Ramkissen Das 
Madan Gopal (4). 

Before driving the petitioner, however, 
to file a suit in order that he may take the 
benefit of O. I, r. 8, of the Code, I have still 
to consider whether he cannot avail himself 
of that rule even ona petition. The word 
‘suit’ has not been defined in the Civil 
Procedure Code, nor in the General Clauses 
Act. In Wharton’s Law Lexicon it is stated 
that the word ‘suit’ is used in diverse senses, 
and the first is: 

“An action in the Supreme Court, or a proceeding 
by petition in the divorce branch of that Court; a 
prosecution; & petition to a Court, etc, see Jud. 
Act, 1873, s. 100, now s. 225 of the Jud. Act of 
1925. Unders. 225 of the Act of 1925, ‘suit’ includes 
‘action,’ and ‘action’ means a civil proceeding com- 
menced by a writ or in such other manner as may 
be prescribed by Rules of Court. The word ‘cause’ 
includes under the Judicature Act any action, suitor . 


other original proceeding between a plaintiff and a 
defendant, as I have stated before.” 


A suit is, therefore, an original proceeding 
between a plaintiff and a defendant. 


(3) 3 Lah. 296; 69 Ind. Cas. 585; A I R 1922 Lah. 
(4) 47 C tO , 69 Ind. Cas. 568; A IR 1920 Cal. 820. 
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Plaintiff is defined as including 

every person asking any relief against any other 
person by anyformof proceeding, whether the same 
be taken by cause, action, suit, petition, motion, 
summons or otherwise;”- 
and “defendant” includes 

“every person served with any writ of summons or 
process, or served with notice of, or entitled to attend 
any proceedings.” 

Accordingly it was held in In re Wallis’ 
Trusts (5) that these definitions were wide 
enough to cover a petition served on 
anyone, and that a petition would come 
within the meaning of the word ‘suit. But 
it must be said that it is only by virtue 
of the interpretation clause in the Judicature 
Act that the term ‘suit’ includes a petition. 
It was pointed out in Pita Ramv. Jujihar 
Singh (6) (page 632*) that: 

There is no definition of the word ‘suit’ probably 
because it is not possible to frame one which will 
satisfactorily survive every test. But on the other 
hand it is not difficult to decide in the vast majority 
of cases whether a proceeding is in fact a suit or 


whether it is merely. a summary or subsidiary appli- 
cation,” 


On the other hand, Peacock, C. J., observ- 
ed in a Full Bench decision in Hurro 
Chunder Roy v. Shoorodhonee Debia (7) 
as follows (page 4061): 

“The word ‘suit’ does not necessarily mean an 
action, nor do the words ‘cause of action,’ and ‘defend- 
ant’ necessarily mean cause upon which an action 
has‘ been brought; ora person against whom an 
action has been brought, in the ordinary restricted 
sense of the words. Any proceeding in a Oourt of 
Justice to enforce a demand is a suit; {the person who 
applies to the Courtis a suitor for relief; the person 
who defends himself against the enforcement of the 
relief sought is a defendant; and the claim, if recover- 
able, is e cause of action.” 

Tt is laid down in s. 2, Limitation Act, 
that a suit does not include an appeal or an 
application, but this distinction seems to be 
confined in its effect to the immediate 
purposes of that Act. Suits, appeals and 
applications are, therefore, treated in three 
distinct divisions in the Sch. I of the Act. 
There is also the caseof Nursing Doyal v. 
Hurryhur Saha (8) in which the appeal 
Court in construing the words in s. 2, 
Limitation Ach of 1877, namely “nothing 
herein shall be deemed to revive any right 
to sue” held that the words “right to 
sue” should be used in their widest 
signification, and would include any 
application invoking the aid of the Court 
for the purpose of satisfying a demand. 
It may be here mentioned that even in 

(5) (1888) 23 Ir. 7. : 

(6) 39 A 626; 43 Ind. Cas, 573; A I R 1918 All. 348, 

(9 W RANI; B L R Sap. Vol. 985. 

(8) 5 C 897; 6 C L R 499, 
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+Page of 9 W. R.—[Hd] 
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the Act of 1877 the term ‘suit’ is defined 
as not including an appeal or an applica- 
tion, According to the Privy Council, 
however. ‘suit’ ordinarily means, and, 
apartfrom any particular context, may be 
taken to mean a civil proceeding insti- 
tuted by the presentation of a plaint; se: 
Hansraj Gupta v. Official Liquidators, 
Dehra Dun Mussoorie E. T. Co. (9). It is 
also provided by s. 26, Civil Procedure 
Code. read with O. IV, r. 1, that every 
suit shall be instituted by the presenta- 
tion of a plaint or in such other manner 
as may be preszribed. The words “in such 
other manner as may be prescribed” are 
new, but no other manner of instituting 
suits has hitherto been prescribed. It is 
arguable whether the word ‘suit’ also in- 
cludes a proceeding which according to 
the specific provisions of the law contained 
in any Actor Statute should be regarded 
as a suit under the Code. 


Sir Dinshah Mulla in his Commentary 
on the Code, 10th edn., at p. 7, says that 
every suit is commenced by a plaint, and 
when there isno civil suit, there is no 
decree. But he adds, some proceedings 
commenced by an application are statutory 
suits, so that the decision is a decree, e. g., 
# contentious probate proceeding or an 
application to file an agreement to refer 
to arbitration. In such and other cases 
proceedings are commenced by petitions, 
and not by plaints, by reason of the 
enactments relating to the special sub- 
jects. They are treated a3 suits. Accord- 
ing to the decision in Venkata Chand- 
rappa Nayanivaru v. Venkata Rama Reddy 
(10), there is authority for the view that the 
term ‘suit’ has nota narrow significance, 
but isa very comprehensive one, and that 
it applies to all contentious proceedings in 
a Civil Court in which the rights of parties 
are in question and in which the Court is 
asked to determine them. According to 
Watkins v. Fox (11), it is applicable to 
such proceedings as under that description 
are directly dealt with by the Code, and 
such as by the operation of the particular 
Acts which regulate them are treated as 
suits. Strictly speaking therefore it may 
be said that a proceeding which does not 
commence with a plaint, and which is not 
to be treated as a suit under any other 


(9) 60 IA 13; 142 Ind. Cas. 7; A I R 1933 P C 83; 
54 A 1067; Ind. Rul, (1933) P © 43; (1933) M W N 190: 
(1933) A L J 175; 35 Bom. L R 319; 37 L W 445; 64 M 
LJ 403; 37 C W N 379; 570 L J 166 (P. C). 

(10) 22 M 258. 

ti) 22 O 943. 


536 


Act of the Legislature, is not a suit and a 
decision given therein is not a decree. 

Counsel referred to Sch. II to the Code, 
para. 20 (2!, which provides that an ap- 
plication by a person interested in an 
award, made ina matter referred to arbi- 
tration without the intervention of a Court, 
for filing the same shall be in writing 
and shall be numbered and registered as a 
suit between the applicant as plaintiff and 
the other parties as defendants. It was 
held by the appeal Courtin Ramal Gir- 
dharlal v. Maruti Shivram (12), that the 
proceedings under paras. 20 and 21, Sch. lI 
were not proceedings in a suit, though for 
the purposes of convenience they may be 
numbered and registered as a suit. That 
was a decision for the purpose of s. 11, 
Civil Procedure Code, and it was held that 
an order refusing to file an award was 
not res judicata in a later regular suit on 
the ground that the earlier proceedings 
were not a suit. In a later decision of 
the Appeal Courtin Guvind Narayan Prabhu 
v. Venkatesh Laxman Kamat(13), it was how- 
ever held that the application when number- 
ed and registered as a suit becomes a suit 
for the purposes of O. XXXVIII of the 
Code, and that the Court had jurisdiction 
to direct an attachment before judgment. 
There is a still later decision of the Appeal 
Court in Parshoottamdas v. Kekhushru (14) 
in which the Appeal Court held that when 
an application for filing an award is made, 
it becomes æ suit. It was also held that 
as (0.1, r. 8, applies to suits, 2 notice can 
issue under O. I, r.8, and thatit was a 
mere surplusage to issue two separate 
notices, one under O. I, r. 8, and the other 
under para. 20 (3), Scb. II; but the question 
whether the provision of O. I, r. 8, can or 
cannot be made use of in an application 
for filing an award, and also for setting 
an award aside, was not clearly decided in 
that suit. There is thus a conflict of opi- 
nion as to whether proceedings under 
paras. 20 and 21, Sch. II to the Code can be 
said to be proceedings in a suit. The present 
petition, however, is not under the Code but 
under s. 14, Arbitration Act. 

It is true that there is no provision in 
the Act corresponding to para. 20, Sch. Il, 
for, under the Act, itis the arbitrator who 
at ihe request ofa party to the submis- 
sion files the award in Court, and there. 


(12) 45 B 329; 59 Ind. Cas. 755; A I R 1921 Bom 
389; 22 Bom. L R 1377. 
5 D Bom. L R 342; 101 Ind. Cas. 430; A I R 1927 
Bom. 259. 

(14) 35 Bom. L R 1101; M9 Ind. Cas. 324; A TIR 
1934 Bom. 6; 6 R B 373, . 
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is no provision forany application by. a. 
person interested in the award for filing 
it in Court. It cannot, therefore, be said 
that a petitionis a suit, strictly so called, 
but the question still remains whether it 
is a proceeding in the nature ofa suitor 
analogous toa suit so as to attract to it the 
benefit of the provisionsof O. I, r. 8. 
Under s. 141, Civil Procedure Oode, the 
procedure provided in it in regard to suits 
is to be followed, as far as it can be made 
applicable, in all proceedings in any Court 
of Civil jurisdiction. The proceedings 
referred to are original matters in the 
nature of suits. The section does not, how- 
ever, refer to execution proceedings. It 
must be remembered that O. I,rn *,is a 
Tule of procedure, and is an exception to 
the general rule that all persons interested 
ina suit aretobe made parties thereto. 
As is pointed out by Sir Dinshah Mulla, 
convenience requires that in suits where 
there is a community of interest amongst 
2 large number of persons,a few should 
be allowed to represent the rest, so that 
trouble and expense may be saved. 

Why should not for the sake of the same 
convenience and the saving of trouble and 
expense, a few persons be allowed to 
sueor be sued in the matter of a peti- 
tion where there is a community of interest 
amongst a much larger number? The 
Court has inherent powers under s. 151 
of the Code to make such orders as may 
be necessary for the ends of justice. There 
will always be cases and circumstances 
which are not covered by the express pro- 
visions of the Code, where justice has to 
be done, and it cannot be said that the 
Courts have no power to do justice or 
redress a wrong, merely becauseno ex- 
press provision of the Code ora reported 
decision of a Court is to be found on all 
fours to meet the requirements of a case. 
The Code is not exhaustive. As was 
pointed out by Mahmood, J., in Narsing 
Das v. Mungal Dubey (15), 

“Courts are not to act upon the principle that 
every procedure is to be taken as prohibited 
unless it is expressly provided for by the Code 
but on the converse principle that every proce- 
dure is to be understood as permissible till it is 
shown to be prchibited by the law. As a matter of 


general principle prohibitions cannot be presumed 
(p. 172+). 


In India, where every Court is a Court of 
law as well as of equity, the Court has 
inherent powers to act according to justice, 
equity and good conscience, with this limit- 
ation that though these powers are wide and 

(15) 5 A 163; A W N 1882, 202. 
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i indefinable, the Court cannot use them to 
-override the express provisions of the law. 
I nave already stated that it is doubtful 
whether. asuit lies to set aside an award 
onthe grounds covered by s. 14, Arbit- 
ration Act. If then the provisions 
of O. I, r. 8, are. applicable strictly 
to suits commenced bg filing plaints, it will 
follow that a petitioner who wishes to 
proceeed against numerous persons in the 
same interest in order to set aside an 
award on the ground of the arbitrator's 
misconduct cannot file a suit in which he 
can get the benefit of the provisions of 
O. Ly. 8, and being restricted to a petition 
as the only form of procedure, cannot be 
allowed. to use those provisions, because he 
is told that a petition is not a suit. 
After all, O. I, r. 8,is only a rule of proce- 
dure made, for the purposes of convenience 
and saving of trouble and expense, and 
I see no reason why a petitioner should he 
prevented from making use of it for the 
sake of the same canvenience and for sav- 
ing trouble and expense, if the respondents 
are numerous and in the same interest and 
the petition isone which can be heard 
and tried as a suit. It is for the Conrt 
whilst granting the permission under 
O. I, r. 8, to consider whether the parti- 
cular petition or application can be tried 
as an ordinary suit. A petition for set- 
ting aside an award unders. 14, Arbit- 
ration Act, is such a petition. It-was con- 
ceded that the number of members of the 
Reception Committee to be sued was very 
large. Such petitions are often adjourned 
into Court; and evidence is allowed to be 
tendered, both oral as well as documentary, 
Just as in the trial of a suit, before the 
‘Court pronounces itsjudgment. Moreover, 
there is no specific prohibition in the rule 
against its being used in connection with 
‘petitions or applications which are analo- 
gous to or are in the nature of suits, and 
tried as such; and under s. 151 which saves 
‘the inherent powers of the Court to do com- 
plete and substantial justice, I am inclin- 
ed even if I am thereby creating a 
precedent, to allow the amendment and to 
give the leave asked for, in both petitions. 
The petitioners will make the amendments 
in their petitions respectivety at their own 
cost, and notice of the petition in each 
case will also be given by public adver- 
tisement at the petitioner's expense. Costs 
of these applications in Chambers will be 
costs in the respective petitions. Counsel 
-certified. 
D. Order accordingly. 
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ae ALLAHABAD HIGH COURT 
Civil Revision Application No. 464 of 1935 
February 27, 1936 
ALLSOP, J. 
RAM NARAIN AND OTABRS— APPLICANTS 
VETSUS 

MAHMOOD HASAN—OprrosttTe PARTY 

U. P. Agriculturists Relief Act (XXVII of 1934), 
ss. 5, 30— Relief ayed under—Power to change 
rate of interest—Court, if has jurisdiction to tnter- 
fere with rate of interest before January 1, 1930. 

A Oourt granting relief to a judgment-debtor 
under the U. P. Agriculturists Relief Act can mod 
a decree only under the provisions of s. and 
s. 5, Agriculturists’ Relief Act. Section 5 allows 
for the introduction of instalments and s. 30 gives 
only the power to change the rate of interest after 
January 1, 1930. It has no jurisdiction to interfere 
with the rate of interest before January 1, 1930, 
coe under this Act or under the Usurious Loans 
ct. 

O. R. App. from an order of the Munsif, 
Bareilly, dated October 19, 1935. 

Mr. S. N. Seth, for the Applicants. 

Mr. M. A. Aziz, for the Opposite Party. 


Order.—This is an application in revision 
arising out of proceedings under Agri- 
culturists’ Relief Act. The applicant 
obtained a decree on the basis of 4 
mortgage, dated September 16, 1924. The 
principal amount secured by the mortgage 
was Rs. 200 and the stipulated interest 
was Rs. 1-12-0 per cent. per mensem, com- 
pound with six-monthly rests. The Court 
which passed the decree held that the rate 
of interest was excessive and reduced it 
under the Usurious Loans Act to Rs. 1-12-0 
per cent. per mensem, simple. By the time 
that the decree-hclder came to execute the 
decree the Agriculturists’ Relief Act had 
become law. The judgment-debtor applied 
for relief under that Act. The Court below 
reduced the interest under s 30 of the Act 
from Rs. 1-12-0 per cent. per mensem to Re. 1 
per cent. per mensem up to January 1, 1930, 
and to Rs. 9-8-0 per cent. per annum after 
January 1, 1930. The Court also directed that 
the amount due should be paid in instal- 
ments. 

The applicant doesnot object to the re- 
duction of interest after January 1, 1930, 
nor does he object to the direction that the 
payment shall be by instalments. He does, 
however, say that the Court below had no 
jurisdiction whatsoever to reduce the in- 
terest asset forth in the decree up to 
January 1, 1930. 

The learned Judge seems to have acted 
under the provisions of the Usurious Loans 
Act, but that Act, itself clearly says that 
in exerciseof the powers given by s. 3 of 
the Act no Court shall do anything which 
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affects any decree ofa Court. The Court 
could modify the decree only under the 
provisions of s. 30 and s. 5, Agriculturists’ 
Relief Act. Section 5 allows for the introduc- 
tion of instalments sad s. 30 gives only the 
power to change the rate of interest after 
January 1, 1930. The Court had obviously 
no jurisdiction to interfere with the rate of 
interest before January 1, 1930, either under 
the Agriculwurists' Relief Act or under 
the Usurious Loans Act. 

The order of the Court below is, there- 
fore, set aside. The Court will pass a 
new order on the assumption that it can- 
not interfere with the rate of interest 
before January 1, 1930. The rate of in- 
terest already fixed by the Court for the 
period after January 1, 1930, will remain 
undisturbed. The Court may pass any 
other order which it thinks just in the 
changed circumstances in respect of the 
instalments in which the decree shall be 
paid. The applicant will get the costs 
of this application from the opposite party. 


N. Order set aside. 


PATNA HIGH COURT 
Civil Appeal No. 1159 of 1933 
April 7, 1936 
Wort, Aotae.C. J. 
Musammait PUNA BIBI AND OTHERS 
—Drrenpants—APPELLANTS 
VETSUS 
Sri Sri KESHAB RAI JI THAKUR 
—PLAINTIFF AND ANOTHER—DEFENDANT 
— RESPONDENTS 


Hindu Law—Idol—Analogy between idol and 
minor—Distinctions - Analogy between next friend 
of minor and shebait, if exists—Civil Procedure 


Code (Act V of 1908), s. 100—Question whether new 
tenancy has been created—Whether a pure question 
of law. 

An idol or deity isin the position of a perpetual 
minor, butthe analogy between a minor and his 
next friend and an idol and the person through 
whom tne action is brought is not entirely parellel. 
There are some distinctions and one of them is that 
in the case ofa minor, the next friend appearing 
for the minor, neither the cause of action nor the 
defences which might be urged against that cause 
of action are in any sense personal to the next 
friend, That cannot be said, however, in allin- 
stances in the case of a shebait bringing an action 
on behalf of an idol. 

Whether anew tenancy has been created can 
never be said to bea pure question of law; it is 
a question of mixed factand law anda question 
which certainly depends upon a number of facts. 


C.A. from appellate decree of the 
District Judge, Manbhum, dated March 4, 
1933. 
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Messrs. S. M. Mullick and Nazrul Hasan 
for the Appellants. f 

Mr. P. R. Das, for the Respondents. 

Judgment.—This is an appeal by the 
defendant arising out of an action in 
which the plaintiff claims to resume certain 
property under a lease which it was con- 
tended was invalid. The plaintiff has suc- 
ceeded and the defendant, as I have said, 
appeals. - 

There were several questions argued in 
the Court below and the case was the sub- 
ject-matter of various decisions as it was 
remanded in the first instance by the first 
Court of Appeal for the determination of 
certain questions. The matter was re-tried 
and came before the Appellate Court on the 
second occasion. Three main points were 
then argued : first whether the property 
wag debutter property; secondly, whether 
the action was barred by limitation, and 
thirdly, whether there had been any 
estoppel or waiver as it was called. The 
argument put up by Mr. Sushil Madhab 
Mullick on behalf of the appellant arises 
out of certain facts to which I shall now 
have to make reference. The action. was 
brought byan idol through a shebait. A 
lease was originally granted by one Ram- 
chandra Acharya Goswami and he was 
succeeded by Raj Gopal Acharya Goswami. 
The latter died and during the course of 
this action the present shebait was sub- 
stituted. 

It was contended during the course of 
the argument (and this isthe only sub- 
stantial point arguedin this appeal) that 
the successor of the grantor waived all 
his rights with regard to resumption of the 
property by reason of having done certain 
acts (I put it in that somewhat vague 
manner) which amounted to a waiver. 
The learned Judgein the Court below in 
disposing of this question has concluded. 
the matter by this statement, referring to 
tke acts to which I have referred: “These 
cannot, however, in my opinion, show any 
recognition by Raj Gopal Acharya Gos- 
wami.” That finding in my judgment 
is conclusive. The parties in the Court 
below relied upon what they described as 
estoppel or waiver, but, as I- understand 
the argument gdvanced. it was rather that 
they were relying upon facts which in 
substance would have established a new 
tenancy as between the shebait Raj Gopal. 
Acharya Goswami and the defendant. 

Now one of the contentions addressed to 
me by Mr. P. R. Das, who appears for the 
respondent, was that this point of waiver 
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or estoppel does not arise by reason of the 
fact that the action was not by the shebait 
but by the idol through the shebait and 
that therefore in substance the acts of the 
shebait could in no way bind the idol. 
That in substance was the argument. It 
has been said that an idol or deityis in 
the position of a perpetual minor, but the 
analogy between a minor and his next 
friend and an idol and the person through 
whom the action is brought is not entirely 
parallel. There are some distinctions and 
one of them is that in the case ofa minor, 
the next friend appearing for the minor, 
neither the cause of action nor the defences 
which might be urged against that cause 
of action are in any sense personal te the 
next friend. That cannot be said, how- 
ever, in all instances in the case of a 
shebait bringing an action on behalf ofan 
idol, and if the case in any way depend- 
ed upon the distinction wrich Mr. Das 
seeks todraw, I should be quite clearly 
of the opinion that the point failed, but 
the case does not depend upon that 
Whether a new tenancy has been created 
can never be said to be a pure question 
of law; it is a question of mixed fact and 
law and a question which certainly de- 
pends upon a number of facts. 

Now the learned Judge in the Court 
below, as I have already pointed out, 
comes quite clearly to the opinion that in 
the circumstances there was no waiver and 
that, in my judgment, is sufficient to dis- 
pose of the matter. But I propose to 
refer to another question briefly, which in 
my opinion, assists the respondent materi- 
ally with regard to this question. It has 
been pointed out that this matter in its 
present form was iaised only at a late 
stage in the action. The learned Judgein 
‘the Court below has certainly framed an 
issue to the effect,“Is the suit barred by 
the law of estoppel and acquiescence,” 
and the plea upon which that issuse is 
based is quite clearly contained in para. 4 
of the written statement which has no 
reference to the particulat matter put 
before me in this Court. I am not prepared 
to say that had the learned Judge in the 
Court below allowed the parties to give 
evidence on the point directly in issue be- 
fore him, and if that evidence had estab- 
lished the contention of the defendant, I 
would not be prepared to hold that the 
learned Judge was not entitled to decide 
the question. 

But having regard to the course of 
events in the Court below and having 
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regard to the decision of the learned Judge 
in appeal, I am quite clearly ofthe opin- 
ion that the point cannot succeed: I have 
already held that the matter is partly a 
question of law and partly’ a question of 
fact. In so fəras it is a question of fact, 
the learned Judge bas decided against 
the defendant and inany event the facts 
as stated in the judgment and the facts 
relied upon bythe defendant are insuffi- 
cient to establish a case such as the defend- 
ant would be obliged to establish in order 
to defeat the plaintiff in this action. For 
these reasons, in my judgment, the appeal. 
fails and must be dismissed with costs. 
Ne Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Miscellaneous Appeal No. 338 
of 1933 
October 31, 1935 
VARADACHARIAR, J. 
Srimathu Raja MUTHU VIJAYA 
RAGHUNATHA DORAISINGAM THROUGH 
SUBRAMANYA AYYAR, DEWAN 
anp AUTHORISED AGENT— DEFENDANT 
—APPBLLANT 
versus 
MUTHU K. R. M. MUTHYAYYA 
CHETTIAR AND OTAERS—PLAINTIFES 
Nos. 1 To 5 AND DREENDANT No. 2— 
RESPONDENTS 

Madras Court of Wards Act ‘I of 1902), s. 49— 
Survey and Boundaries Act (IV of 1897), s. l4—Suit 
against State under management of Court of Wards: 
to set aside order of Survey Authorities in boundary 
dispute—Two months’ notice, whether necessary— 
Court of Wards ceasing to have management pending 
suit, effect of —Notice by some of several co-sharers 
—Omissionto state names and addresses of all co- 
sharers—Validity of notice — Transfer of interest 
after notice—Fresh notice by transferee, whether- 
necessary. Wg 

A suit for setting aside the decision of the Survey- 
Authority in a boundary dispute under the Survey 
and Boundaries Act is not a continuation of the 
prior proceedings but is a fresh proceeding for the 
purposes of s. 49 of the Madras Court of Wards Act, 
and requires two months’ notice as prescribed by 
that section. Rajah of Ramnad v. Subramaniam 
Chettiar (1), distinguished, Ragaswam: Goundan v. 
Errappa Goundan (2), referred to. 

The objection as to want of notice under s, 49 of 
the Court of Wards Act can be avaijled of by the 
ward even though during the pendency of the suit 
the Court of Wards gives up its management of the 
estate and hands it over to the ward. As long as. 
the ward continues to bea party, the fact that the 
management of the estate has changed hands can 
make no difference. Bhola Nath Roy v. Secretary of 
State (4), distinguished. . 

Though a notice of suit may be given by one or 
some of several joint owneys or co-owners on behalf- 
of al], the names of all the co-owners who intend te 
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join as plaintiffs in the suit should be specified with 
their addresses in the notice. The word ‘plaintiff in 
s. 49 must be taken to mean all the plaintiffs where 
there are more than one. 

There is no substantial compliance with s., 49 
where the names of co-sharers figuring as plaintifis 
in the suit are wholly absent from the notice. Secre- 

‘tary of State v. Perumal Pillai (10), doubted. 

Provisions like those of s. 49 of the Court of 
Wards Act must be construed in the light of well 
established general principles of law and a notice 
given by a person when it otherwise satisfies the 
Tequirements of law must be available for the 
benefit of the persons claiming under him. Bachu 
Singh v. Secretary of State for India (16) 
Mohamad Saddiq Ali Khan v. Anwar-ul-Hassan (17) 
and Mahadeo Dattatraya Rajarshi v. Secretary of 
State for India (18), not followed. Ramakrishnamma 
‘Chetty v. Vuovati Changu Aiyar (22), followed. 


C. Mise. A. against an order of the District 
‘Court of Ramnad at Madura, dated Janu :ry 
23, 1933, and passed in A. S. No. 3 of 1932 
preferred against the decree of the Court 
‘of the Subordinate Judge of Ramnad at 
Madura, dated October 23, 1931, and passed 
in O. S. No. 24 of 1929. 

Mr. S. T. Sreenivasagopalachariar, for the 
Appellant. 

Mr. R. Kesava Ayyangar, for the Respon- 
dents. 

-Order.—Before deciding this appeal, it 
will be more satisfactory to have a finding 
on the question, Whether at the time the 
notice Ex. A was given, Singa Dorai had 
been registered as ‘proprietor’ under the 
Limited Proprietors Act in respect of the 
‘suit village and whether he ceased to be so 
atthe time the suit was instituted. The 
District Court may either by itself or 
through the Court of the Subordinate Judge, 
take such evidence as the parties may tender 
‘in relation to this question. 

The finding will be submitted to the High 


Court before Merch 1, 1935. Ten days. 


will be allowed for filing objections to the 
‘finding. 

In compliance with the above? order, the 
District Judge of Ramnad submitted the 
following 

Finding.—The High Court in A. A. O. 
No. 338 of 1933 called for a finding on 
the question 

“Whether at the time the notice, Ex. A, was given, 
Singa Dorai had been registered as ‘Proprietor’ under 
the Limited Proprietors Act in respect of the suit 


village and whether he ceased to beso at the time 
the suit was instituted.” 


It was further observed that this Court 
-might either by itself or through the Court of 
‘the Subordinate Judge take such evidence as 
the parties might tender in relation to this 
‘question. ù 

My predecessor by proceedings, dated 
December 10, 1934, requested the Suhordi- 
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nate Judge of Ramnad to record the evi- 
dence in the light of the directions contained 
in the order of the High Court. 

The Subordinate Judge reported that 
both parties stated before him that no 
witnesses need be examined as both of 
them admitted the genuineness of four 
documents marked Exs. E to H filed by the 
plaintiff. The defendants’ Vakil noted at 
the foot of the document list that while he 
admitted the genuineness he took objection 
to the relevancy of the documents. 

The matter came up before me for argu- 
ments to-day. The defendants filed 
Ex. I, a post-card, to the:reception of which 
ihe plaintiff said he had no objection and 
endorsed to that effect. 

None of the documents filed has any 
relation to the matter under dispute. 
They throw absolutely no ‘light on .the 
question on which the finding was asked 
for. The plaintiffs’ Vakil has not been 
able toshow at all what bearing any of 
these documents has on the question at 
issue. The defendants’ document Ex. 
is an endorsement from the Collector's 
office in reply for a requisition, and it 
shows that there were no orders passed by 
the Collector between 1927 and 1930 ap- 
pointing Mr. S. Buraisingam, Zamindar of 
Sivaganga, as the limited proprietor of 
Kilayur village. There is no evidence 
that the gentleman referred toin the post 


‘eard is Singa Dorai referred to in the High 


Court’s remand order. In the absence of 
evidence, I must formally tind, which I 
hereby do, that Singa Dorai has not been 
registered as proprietor under the Limited 
Proprietors Act in respect of the suit village. 
The second part as to whether he ceased to 
be so at the time the suit was instituted, 
therefore, does not call for a finding. 

And this appeal coming on for hearing, the 
Court delivered the following 

dJudgment.-.-This is an appeal against 
an order of remand passed by the District 
Court of Ramnad, when it reversed the 
decision of the trial Court on the sixth 
issue in the case. That issue was in the 
following terms:— 

“Has notice of suit been given to the Ist defendant 
as required by law ?” 

The only point for determination now is 
whether the decision of the lower Appellate 
Court on that issue is not correct. 

The question arises in connection with 
a suit filed by the members of a Nattu- 
kottei Chetti family, seeking to set aside 
the decision of the Appellate Survey 
Authority in a boundary dispute under 
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the Survey and Boundaries Act. The 
plaintiffs are at present the proprietors of a 
jivitham village in the Sivaganga Zamindari 
known as Kilayur and the dispute related 
to the boundary between that village and 
the adjoining Ayan village of Elayangudi 
belonging to the Sivaganga estate. At the 
time of the institution of this suit, the 
Sivaganga estate was under the manage- 
ment of the Court of Wards: the zamindar 
was accordingly impleaded the first defend- 
ant, represented by the Estate Collector. 
The issue now under consideration was 
raised in view of the terms ofs.49 ofthe 
Madras Court of Wards Act which prescribes 
a two months’ notice asa condition prece- 
dent to the institution of a suit relating to 
the person or property of any ward. The 
second clause of that section provides that 
“such notice shall state the name und place 
of abode of the intending plaintiff, the 
cause of action and the relief which he 
claims”. 

The plaintiff relied upon a notice given by 
one D. Singa Dorai Tevar on May 2, 1928, 
(Ex. A). From the documentary evidence 
in the case, it appears that this Singa Dorai 
was the owner of one-half of Kilayur, the 
present plaintiffs being owners of the other 
half, that Singa Dorai had been registered 
as landholder under the Estates Land 
Act under a decree of Court (Ex. E), that 
an attempt on the part of the plaintiffs, in 
1924, to get a member of their family 
registered as landholder proved unsuccessful 
and that Singa Dorai was regarded as the 
“senior” proprietor of the village, apparently 
with reference to cl. 6 of s. 3 of the Survey 
Boundaries Act. So far as I am able to 
gather from the papers filed in the case, 
the proceedings before the Survey Au- 
thorities were conducted by Singa Dorai 
alone, though he must presumably have 
acted on behalf of ali the co-owners. 
Reading Ex. A in the light of these 
circumstances its terms are signilicant. 
Singa Dorai there describes himself in 
para. (1) as the senior proprietor, refers in 
para. 3 to the possession and enjoyment of 
himself and his co-sharers and, wnen stating 
the reliefs in para. 10, refers to an injunc- 
tion restraining the zemindar from interfer- 
ing with the enjoyment of the Suit plots by 
himself and his co-sharers. Butit will also 
be noticed that the names and addresses 
of his co-sharers are nowhere stated in 
the notice. To complete the narrative of 
events, I may state thai before the institu- 
tion of this suit, the plaintiff's family 
became purchaser of Singa Dorai’s interest 
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under Ex. G, dated September 24, 1928, 
through an intermediate sale under Ex. F, 
dated August 29, 1928. That is apparenily 
the reason why Singa Dorai himself is not a 
party to this suit. 

There can be little difficulty in holding 
that if Ex. A could be relied on by the 
plaintiffs, it sufficiently complies with two 
of the requirements of s.49o0f the Court 
of Wards Act, namely, statement of the 
cause of action and statement of the relief, 
The question for consideration, therefore, 
relates to the third requirement, under that 
section, namely, statement of the name and 
place of abode of the intending plaintiff, 

In the first Court, the learned Subordinate 
Judge was of opinion that Ex. A could not 
be availed of by the plaintiffs; he held that 
anotice of suit could be held to comply 
with the sec.ion only when the person who 
gave the no‘ice is himself the plaintiff, 
On appeal, the learned District Judge, was 
of opinion that Ex. A, could be availed of 
by the plaintiffs because it was a notice 
given by Singa Dorai “as representing the 
estate’, that is, on bebelf of all the co- 
owners; he thought it immaterial that the 
names ind abodes of the plaintiffs had not 
been set out in Ex. A. 

The view of the lower Appellate Court on 
tLe interpretation of s. 49 and the construc-. 
tion of Ex. A has been criticised before me 
on behalf of the appellant; but, before 
dealing with this point, it will be con- 
venient to dispose of two contenlions urged 
on behalf of the respondent. It was 
argued (zi) that no notice was necessary in 
this case and (i) that at any rate, the 
objection on the score of want of notice 
was no longer available to the appellant 
whose esiate has now ceased to be under 
the Court of Wards. In support of the 
first contenticn, reliance was placed upon 
the decision in Raja uf Ramnad vy. 
Subramaniam Chettiar (1). Tue question 
there arose in connection with a claim suit 
under O. XXI, r. 63, Civil Procedure Code; 
and Phillips, J. (with whom Odgers, J. 
apparently agreed on this point, held that 
as the claim suit must be deemed to bea 
continuation of the earlier claim proceed- 
ings, no fresh notice under s. 49 of the 
Court of Wards Act was necessary. This 
decision has been commented upon by 
Venkatasubba Rao, J. in FRangaswami 
Geundan v. Errappa Gvundan (2;. [See 


(1) 52 M 465; 116 Ind. Cas. 827; A I R 1928 Mad, 
1201; 30 L W 36; Ind. Rul. (1929) Mad. 619. 
(2) 67 M L J 426; 151 Ind. Cas. 939; A I R 1934 Mad, 


_ 587; £0 L W 49; (1934) M W N 1166; 7 R M 157. 
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also observations of Wallace, J. in 
Subramaniam v. Narasimham (3)). I 


“the facts here were the same as in Raja of 
Ramnad v. Subramaniam Chettiar (1), the 
decision would be binding upon me, but 
as pointed out by Venkatasubba Rao, J., 
a suit like the present stands ona differ- 
ent footing from a claim suit, at least for 
one reason, viz, whereas in a claim suit 
the prior proceedings will ordinarily be 
in a Civil Court, the survey proceedings 
“cannot reasonably be regarded as proceed- 
ingsin 2 Givil Court. The institution of 
the suit to set the survey decision aside 
must, therefore, be deemed to be the 
initiation of the proceeding, so far as the 
Civil Court is concerned. With respect, I 
aeree with Venkatasubba Rao, J. that it is 
difficult to exclude a suit like the present 
from the scope of s. 49. The decision of 
Ananthakrishna Aiyar, J., in S. A. No. 1296 


of 1926 has also been explained in 
Rangaswami Goundan Y. Errappa Goundan 
(2). The learned Judge no doubt refers 


‘to the possibility that the suit under s. 14 
of the Survey and Boundaries Act may 
be viewed as a continuation of the pro- 
ceedings before the Survey Authorities; 
but as I read that judgment, he refers to 
that theory. only to reinforce his argument 
that there was no act of the local authority 
which was called in question in that suit, 
so as to attract the operation of s. 225 of the 
Local Boards Act. On Letters Patent 
Appeal, L. P. A. No. 101 of 1930, the decision 
of Ananthakrishna Ayyar, J. was confirmed 
only on the ground that the suit was not one 
of the kind provided for in s. 225. 
In support of the other contention 
advanced on behalf of the respondents, their 
jJearned Advocate argued tbat the objection 
of want of notice was available only to the 
Court of Wards and must, therefore, cease 
to have any force as soon as the Court of 
Wards gave up management, even though 
it be during the pendency of the suit. He 
maintained that the absence of notice will 
not make the institution of the suit illegal, 
because it has been held in cases under 
s. 80, Civil Procedure Code that the objec- 
tion of want of notice may be waived. I 
am unable to accept this contention. Cases 
like Bhola Nath Roy v. Seeretary of State 
(4), are not really analogous, because while 
in suits contemplated by s. 80, Civil 
Procedure Code, the Secretary of State isa 
party, the Court of Wards is not the party 
(3) 56 M L J 489; 119 Ind, Cas. 46; A I R 1929 Mad. 


3-26 L W 349; Ind, Rul.e(1929) Mad. 878. 
are 40 © 503; 16 Ind. Oas. 849; 170 W N64. | 
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in suits contemplated bys. 49 of the Court 
of Wards Act. The objection in the lalter 
class of cases is really taken on behalf of the 
ward and as long as he continues to be a 
party, the fact that the management of 
his estate has changed hands, can make no 
difference. It may be that the cessation of 
the management bythe Court of Wards 
may release him from certain disabilities, 
[Cf. Atma Ram v. Beni Prasad (5)], but there 
is nothingin the Actor in general princi- 
ples todeprive him on this ground ofa 
plea which the legislature has enacted for 
the benefit of his estate. The observation 
of Sadasiva Ayyar, J. in Jaganna Sanyasiah 
v. Atchanna Naidu (6), that when a Receiver 
ceases to be on the record of asuit the objec- 
tion asto wantof sanction of the Court 
which appointed him also ceases to be avail- 
able, must be understood in the light of the 
fact that the Receiver himself was a party 
to the suit (unlike a guardian ad litem) and 
of the reason given by the learned Judge, 
that the sanction is required in such cases 
only as a matter of respect to the appointing 
Court. There is uo question of waiver in 
this case, because the Ist defendant has all 
along been insisting on the objection to the 
sufficiency of notice. 

On the main question, I am unable to 
confirm the decision of the lower Appellate 
Court on the particular ground assigned in 
its judgment. Whether a statement of the 
names and abodes of all the intending 
plaintiffs is necessary to enable the Court 
of Wards to settle the dispute if they so 
chose, is not a matier that the Court is 
free to speculate upon. There have been 
interesting discussions in the Courts as to 
the sufficiency of the address given in 
the notice [Cf. Hales v. Municipal 
Commissioner (7), James v. Swift (8), 
Osborne v. Gough (9)]. But no decision 
[except Secretary of State v. Perumal 
Pillai (10)], has upheld a notice that did 
not at all contain the names and abodes 
of some of the intending plaintiffs. In 
the words of Lord Mansfield in Taylor 
v. Fenwick (11), [footnote to Osborne v. 

(5) AIR 1935 P C 185; 157 Ind. Oas. 894; 1935 O 
W N 997; 39 C WN 1249: 1935 O L R 580; 42 LW 
554; 2 B R 1; 1935 ALR 981; 37 Bom. LR 871;,(1935) 
ALJ1124; 1935) M W N 1251; 57 A 678; 17 PLT 
93; 62 I A 257; 8 RP C65 (P O). 

(6) 42M L J339 at p 343; 70 Ind. Cas, 759; AIR 
1921 Mad. 624; 15L W 289. 

(7) 14M 386. 

(8) (1826) 4 B £0 681,6D & R 625; 2 Car. & P 237; 
4LJ(os) K B43. 

(9) (1882) 3 Bos, & P 551. 

(10) 24 M 279; 11 M LJ 117. 

(11) (1804) 127 E R 299, 
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Gough .(9), see Taylor v. Fenwick (11), 

“the Legislature has thought fit to prescribe a 
ka form, Whether right or not, it does not 
matter.” 


It may be, as pointed out in Bhola 


Nath Roy v. Secretary of State (4), 
that it is not necessary that the 
notice should be signed by all the 


intending plaintiffs [C/. Mohini Mohandas 
v. Bungsi Buddan Saha Das (12)|. Having 
regard to the joint family system and the 
co-ownership system prevailing in this 
country, I am inclined to concur in the 
opinion of the learned District Judge that 
a notice of suit may be given by one or 
some of several joint owners or Co-owners 
on behalf of all. But I see no hardship 
in insisting that the names of all the 
owners who, it is intended, should join 
as plaintiffs in the suit, should be specified 
(with their addresses) in the notice. | 
can quite realise the extravagance of 
requiring the names of babies in a joint 
family being required to be specified but 
it does not seem to me necessary that 
such babies or minors should be joined 
as plaintiffs in the suit. All that s. 49 
requires is the specification of the name 
and abode of the “intending plaintiff” 
which must be taken to mean all the 
plaintiffs where they are more than one. 

It is true that several cases have recog- 
nised that provisions like those of s. 49 
must be held to be satisfied by a substantial 
compliance and that a notice must be 
fairly and reasonably construed in respect 
of its contents. But I cannot hold that 
the theory of substantial compliance is 
applicable where the names of co-sharers 
figuring as plaintiffs, in the suit are wholly 
absent from the notice. 

At the time that the decision of the 
learned District Judge pronounced in this 
case, the judgment in the Secretary of 
State v. Perumal Pillai (10), stocd un- 
challenged and the decision of Sundaram 
Chettiar, J. in Appa Rao v. Secretary of 
State (13), which certainly departed frem 
Secretary of State v Perumal Pillai (10), 
remained as the judgment of a Single Judge. 
The learned District Judge, therefore, felt 
himself at liberty to take what he calls 
a ‘common sense’ view of the matter in 
the light of Secretary of State v. Perumal 
Pillai (10). I may observe in passing that 
it is very doubtful if even the judgment 
in Secretary of State v. Perumal Pillai 

(12) 17 0580; 5 Sar. 498 (PO) 

(13) 59M L J 923; 129 Ind. Cas, 456; A I R 1931 
Pee 175; 32 L W 810; 54 M 416; Ind. Rul. (1931) Mad. 


MUTAU VIJAYA RAGHUNATHA V. MUTHYAYYAOaETTTIAR (MADR.) 


543 


(10), can help a case where the person 
who gave the notice does not figure as 
plaintiff at all. The decision in Appa 
Rao v. Secretary of State(13), has 
since been confirmed by a Division Bench 
on Letters Patent Appeal [Vide Ven- 
katarangiah v. Secretary of State for India 
(14.)} The view taken in Appa Rav v. 
Secretary of State (13), has also been 
followed by a learned Judge of the Bombay 
Hign Court: Secretary of State v. 
Hargavandas (15). The result is Secretary 
of State v. Perumal Pillai (10), can no 
longer be regarded as of unchallenged 
authority. 

It is not for me to comment upon the 
judgment in Venkataranagiah v. Secretary 
of State for India (14). But I may respect- 
fully observe that the consequences of the 
wide rules there laid down, in many cases, 
especially where the claimants are joint 
owners or co-owners, (can?) be evaded by im- 
pleading as defendants the co-owners whose 
names and addresses have not been given 
in the notice. On the other hand, it will 
be aregrettable result if in suits on behalf 
of joint. families, for instance, the plaint 
should be wholly rejected because some 
members not born at the date of the notice 
or who were minors at the time have been 
omitted from the. notice but udded as 
plaintiffs in the suit. It iscommon know- 
ledge that in this country suits are 
postponed to the last possible day and 
in cases of the kind suggested, a new 
suit after a notice in proper form may be 
out of time. 


I am, however, of opinion that the lower 
Appellate Court's decision on the 5th issue 
may be affirmed on another ground. As 
will appear from the narrative already 
given, the plaintiffs are purchasers of 
Singa Dorai’s interest under sale deeds 
subsequent to the date of the notice Ex, A, 
that is, in law they are his representatives- 
in-interest. I am of opinicn that provisions 
like those of s.49 of the Court of Wards 
Act must be construed in the light of 
well established general principles of law, 
and that a notice given by a person, 
when it otherwise satisfies the requirements 
of law, must be availablef or the benefit of 
the persons claiming under him. I am 
aware that the decisions of the Allahabad 
High Court in Bachu Singh v. Secretary of 


(14) 41 L W 591; 156 Ind. ve a AIR 1935 Mad 
389; (1935) MW N 293;7 RM 6 

(15) AIR ara Bome 229; Tse Ind. Cas. 591; 37 
Bom. L R 341; 8R B1. 
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State for India (16), and Mohammad Saddig 
Ali Khan v. Anwar-ul-Hassan (17), and 
ofthe Bombay High Court in Mahadev 
Dattatraya Rajarshi v. Secretary of State 
for India (18), are op;osed to this view. 
But, with due respect to the learned Judges, 
I am unable to follow those decisions. 
Mahadev Dattatraya Rajarshi v. Secretary 
of State for India 118), is tọ some 
extent distinguishable as laying stress on 
the omission from s. 80 of the Civil Pro- 
cedure Code of 1908 of the word ‘intending’ 
from the expression ‘intending plaintiff 
found ins. 424 of the old Code; but the 
decision in Bachu Singh v. Secretary of 
State for India (16), was on the same 
expression as is found in s. 49 of the Court 
of Wards Act. The learned Judges of the 
Allahabad High Court held that to permit 
the successor to rely on a notice given 
by his predecessor will amount to adding 
words to the section. This is only a 
reiteration of the view which in Certain 
well-known classes of cases has been 
superseded by the enactment of s 146 in 
the Civil. Procedure Code. Very much like 
the same view was enunciated in certain 
decisions of this Court which held that on 
the death of a decree-holder or judgment- 
debtor, no execution petition pending at 
the death could be continued by or against 
the legal representatives. This again has 
been overruled by a Full Bench: Venkata- 
chalam Chetti v. Ramaswami Servai (19); 
cases like Lalit Mohan Mandal v. Satish 
Chandra Das (20), and Subbiah v. Sundara 
Boyamma (21), furnish no true anaiogy 
because there is no justification in the 
present case for the assumption that the 
right is only a ‘personal right.’ I respect- 
fully. adopt the view stated in Rama- 
krishnamma Chetti v. Vuvvati Chengu Atyar 
(22), that legal representatives and as- 
signees must prima facie be taken to be 
included in any reference toa person in 
a statute, unless the reason of the rule 
of law cannot clearly apply to anybody 
but the original owner of the property. 


(16) 25 A 187; A W N 1903, 13. 

(17) 45 A 563; 74 Ind. Cas. 389; AI R 1924 All. 98; 
PLA LJ 521; LR 4A 263. 

(18) 32 Bom. L R 604; 124 Ind. Cas. 814; AIR 1930 
Bom. 387; Ind. Rul, (1930) Bom. 318. 

(19) 55 M 352; 135 Ind, Cas. 561; A IR 1932 Mad. 
73; 34 L W 866; (1931) M W N 1209; 62M LJ1; Ind, 
Rul, (1932) Mad. 145 (F B). 

(20) 33 G 11863; 4 © L J 234. 

(21) 51 M 697; 110 Ind. Cas. 318; A I R 1928 Lah. 
278; 927) M W N 886; 2/ LW 445; 54M LJ 
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(22)27 M LJ 494; 33 dnd. Cas. 321; A I R 1915 
Mad. 633. 
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The observations of Seshagiri Ayyar, J. 
in Ramarayanimgar v. Maharaja of 
Venkatagiri (23), about the rule of liability 
being ‘too broadly stated’ in Rama- 
krishnamma Chetti v. Vurvati Chengu Aiyar . 
(22;, does not touch the present question. 
Isee nothing inconsistent with the decision 
of the Privy Council in Bhagchand 
Dagadusa v. Secretary cf State for India 
(24), in holding that these statutory pro- 
visions for notice must be construed in the 
light of well established general principles. 
There is no question here of whittling 
down the statutory requirement or control- 
ling it by extraneous considerations. 

Mr. Justice Sundaram Chetty has no 
doubt referred to the decisions in Bachu 
Singh v. Secretary of State for India (16), 
and Mahadev Dattatraya Rajarshi v. 
Secretary of State for India (18), but he 
refers to them only by way of analogy. 
As the Appellate Bench has not based its 
decision upon these cases, I think I am at 
liberty to deal with the question on its 
own merits. I notice that even in Appa 
Rao v. Secretary of State for India (13), 
the second plaintiff wasa purchaser from 
the first, but itis not possible to gather 
from the report whether the purchase was 
before the date of the notice given by 
the lst plaintiff or after the date of the 
notice. I have examined the printed 
papers; they disclose no further informa- 
tion than is contained in the Letters. 
Patent Appeal judgment that there was 
no formal sale-deed but the 2nd plaintiff 
had been put in posBession under an 
agreement for sale. Nothing is stated as 
to the date of the agreement or transfer: 
of possession. It is only ifthe 2nd plaintiff's. 
title had accrued subsequent to the notice 
that he could be held to claim under the. 
first, in the sense in which that expression. 
is used in such context. Sundaram 
Chettiar, J. lays stress upon the fact that the- 
suit claimed relief on behalf of both the 
plaintiffs; this leads me to think that the- 
case did not proceed on the footing of 
one person claiming under another. Before: 
the Letters Patent Appeal Bench the only 
question canvassed was 

‘whether the suit brought by two plaintiffs is 
maintainable when the notice required by s. 80, 


Civil Procedure® Code was given by the Ist plaintiff 
only”. 


(23) 44 M 301 at p 318; 61 Ind. Cas. 612; A IR. 
oy ad. 183; 12 L W 685; 28 ML T 234; 40 MLJ 
236. 


(24) 51 B 725; 104 Ind, Cas, 257; 53 ML J 81; A 
IR 1927 PC 176; 25 AL J 641; 29 Bom. L R 1227; 
(1927) M W N 561; 46 CL J 76; 1 Luck Cas, 291; 32 C 
W N 61; 26 L W 809; 54 I A 338 (P O). 
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The answer; in the words of the learned 
Chief Justice was ‘where there are more 
Plaintiffs than one claiming relief, those 
plaintiffs are required to give the notice’. 
Sundaram Chettiar, J. no doubt observes 
that “there should be identity of the person 
who issued the notice with the person th vt 
brings the suit’. In a sense, this will be 
correct, that is, if legal identity is all that is 
required and the transferee or heir is in law 
the continuation of the persona of the 
transferor orjancestor. But, I am no‘, with 
all respect, prepared to accept the cor- 
rectness of the statement of the learned 
Judge -if physical identity of the person 
is to be insisted on. To take a converse 
illustration, it is well established that 
notwithstanding physical identity a person 
claiming in his own right is legally 
different from the same person claiming 
as.a trustee. It seems to mə much more 
consistent with the purpose of prov.sions 
_ like s. 80, Civil Procedure Code, or s. 49 
of-the Court of Wards Act to hold that 
notwithstanding the physical identity of 
the person, a notice given in one character 
will not avail when the claim is mide 
in the other character than to hold that 
the physical identity of the individual is the 
deciding factor, . 

It was lastly pointed out that the plaintiffs 
are now suing as “full” proprietors of 
the. village of Kilayur whereas they 
could -have acquired only one-half from 
Singa Dorai. I do not think this circum- 
Stance brings the case within the decision 
in Venkatarangiah v. Secretary of State for 
India (14). lf Iam right in the view that 
plaintiffs are entitled to maintain this suit 
as ‘representatives’- of Singa Dorai, the 
nature of the reliefs asked for is such that 
they can obtain all they want in th% 
capicity and it is immaterial that their 
interest in the village is larger than that of 
Singa Dorai. 

I accordingly confirm the order of the 
lower Appsllate Court though for dierent 
reasons and dismiss the appeal. In the 
circumstances I make no order as to 
costs. wah - 

Leave to appeal granted, 

A. l Appeal dismissed, 
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‘ALLAHABAD HIGH COURT 
Secsnd Civil Appeal No. 101 of 1931 
eae February 20, 1936 
BAPM, J. 
MOHAMMAD TAHIR AND OTHER3— 
PIAINTIFF3—APPELLANTS 


versus 
BECBY LAL AND orases—Daranpints 
—REsPONDENTS 

Adverse possession—Decree against person in ad- 
verse possession decluring his possession is alverse 
—Such person ‘continuing in possession after decree 
—E ffect. h NA 

When a person is in adverse possession he is in 
tue wrong and from the date ol his possession 
starts maturing a title, and if a decree is passed 
against him declaring that his possession is advers3 
it simply emphasises the fucs that the possession 
is advers2, anil if in spite of the decree the person 
remains in poss2ssion, his possession, if anything, 
becomes still more adverse. Singsravelu Mudaliar 
v. Chokkalinga -Mudaliar (2) and Subbaiya Pandaran 
v. Mohamad Mustapha Marcayar (3), followed. 
Mahadevappa Dundapp1 v. Bhima Doddapi (1), dis- 
tinguished. 

S. C. A. from the decision of the Sul” 
Judge, Shahjahanpur, dated July 20, 1933- 

Mr. Mukhtar Ahmad, for the Appellan's. 

Mr, P. L. Kshatriya, for the Respondents. 


Judgment.—This is an appeal by the 
plaintiffs who are heirs of one Mohəm- 
mad Yahya. The facts giving rise to the 
suit and the appeal may be briefly stated. 
lt appears that one Musammat Sakina was 
the owner of lłth biswa share in zemin- 
dari properly and on March 15, 1916, sue 
sold a 7 biswanst out of that share to one 
Sarfarazan. On the death of Musammat 

arfarazan, Mohammad Yahya became en- 
titled to this 7 biswansi. In spite of the 
sale to Musammat Sarfarazan, Musamnat 
Sukina remained in possession and in the 
year 1923 Mohammad Yahya, heir of 
Musammat Sarfarazan, had to bring a suit 
(No. 259 of 1923) for a declaration and 
injunction against Musammat Sakina in 
respect of this 7 biswansi share. Tne suit 
was decreed on January 31, 1924, and the 
decree of the trial Court was coafirmed 
in appeal on April 28, 1925. In 1919 
Musammat Sakina, in spite of the sale of 
1916, mortgaged the entire 1th biswa 


.gemindari property to Raghubhar Dayal ine 


cluding the 7 biswansi share already sold 
to Musammat Sarfavazan. In 1923 sue 
execiitted a fresh morgage in lieu of the 
morigage of 1919. The scns of Raghubat 
Dayal than'brougat a suit on the basia 
cf this morigage (No. 314 of 1925) and 
ofter having obtained a decree purchased 
the mortgaged property on November 10, 


1929, and since then they arein possessiog 
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of the lith biswa zemindari property. 
_ The plaintiffs who are the heirs of 
Mohammad Yahya brought the -present 
suit on January 20, 1930, against the 
defendants who are the heirs of Rahubar 
Dayal praying for a declaration that the 
plaintiffs were the proprietors of a 7 
biswansit share and that the said preperty 
Was not saleable in execution of decree 
No. 314 of 1925. During the pendency 
of this the plaintifis further tcok the step 
of obtaining symbolical possession in 1931, 
in execution of their decree in suit No. 259 
of 1923, but it is worthy of note that 
Raghubar Dayal's sons were not parties 
to the execution proceedings and the 
symbolical possession was obtained against 
Musammat Sakina alone wlio by this time 
had lost all interest in the property. Courts 
below have dismissed the plaintiffs’ suit 
Jen the ground that it is barred by limi- 
tation. It is contended before me that 
this view of law taken by tke Courts be 
low is incorrect, and the possession of 
the defendants cannot be said to be ad- 
verse to the right of the plaintiffs. 
Reghubar Dayal’s sons having purchased 
the property in execution of a decree 
against Musammat Sikina can undoubtedly 
tack their own possession to the posses- 
sion of their predecessor Musammat Sakina, 
and if Musammit Sakina remained in un- 
interrupted: adverse possession from 
March 15, 1916, the dale of sale, up till 
November 10, 1929, from which date 
Razhubar Dayal’s sons are in possession, 
then the plaintiff's suit instituted on Janu- 
ary. 20, 1930, would obviously be barred 
by time. The argument advanced by 
Mr. Mukhtar Ahmad on behalf of the 
plaintiffs-appellants is that by reason of 
the decree obtained by the plaintiffs in 
suit No. 259 of 1923 the adverse posses- 
sion of Musammat Sakina was broken, 
and it is also argued that by obtaining 
symbolical possession in 1931 the plaintiffs 
have further improved their position. In 
support of his contention on these two 
poin's my attention was drawn to the 
case of Mahadevappa Dundappa v. Bhima 
Didduppa (1). Macleod, U. J., in some- 
waat similar circumstances, observed: 

“In my opinion in this cas3 it cannot be said 
that the question of adverse possession arises in 
face of plaintiff's decre> of February 1914. That 
would put a stop to any edverse poesession prior 
to the date of the decrze." 


With great respect I am afraid I. can- 
hot agree with this proposition of law. 


(1) 46 B 710; 66 Ind, Cas, 320: A I R 1999 , 27 
4; Bom, aR, i ii si 


ionàunian anir v. piioany bàr (ALL 


issia 
Iu Singaravelu Mudaliar v. Chokkalinga 
Mudaliar 12) it was held that a judgment 
of a Court declaring that a perty in pos- 
session of immovable property has no 
title to it has not the effect of inlerrupi- 
ing the continuity of his adverse possession 
as against the real owner. If he continues 
in possession for 12 years before suit, his 
title is perfected. This case was cited in 
arguments by Mr. DeGruyther on behalf 
of the respondents before their Lordships 
of the Privy Council in Subbaiya Pandaren 
v. Muhammad Musiapha Marcayar (3) 
and the contention apparently found favour 
with their Lordships. Atp. 755* they ob- 
served: 

“Their Lordships do not think that the decree 
hed that effect, At the moment when it was passed 
the possession of the purchaser was adverse, and 
the declaration that the property had been prop- 
erly made subject to a trust dispositicn, and therc- 
fore ought not to have been seized did not disturb 
er affect the quality of his possession, it merely 
emphasised the fact that it was adverso. No fur- 
ther step was taken in consequence of that decla- 
raticn until the present proceedings were instituted 
when it was too lats.” ` 

Tomy mnl it is clear that when a 
persen is in adverse possessicn he is in 
the wrong and from the date of his¥pos- 
session slarts maturing a title, and if a 
decree is passed against him declaring 
that his possession is adverse it simply, 
to use the words of their Lordships of 
the Privy Council, “emphasises the fact 
that the possession is adverse”, and if in 
spite of the decree the person remains in 
possession, his possession, if’ anything, be- 
comes still more adverse. There is, there- 
fore, no force in the contention that the 
decree of 1924 put a stop to the adverse 
p-ssession of Musammat Sakina. As to the 
symbolical possession obtained in 1931, even 
if such symbolical possession was in ac- 
cordance with law, it cannot in any way 
help the plaintiffs as that possession was 
obtained during the pendency of the 
present suit before which the defendants 
had already perfected their title. More- 
over, in the execution proceedings, when 
symbolical possession was taken, the de- 
fendants were not parties and the pro- 
ceedings were taken only against Musam- 
mat Bakina who, «as stated before, had 
absolutely no ifierest left in the preperty, 

(2) 46 M 525; 70 Inl. Cas. 994; AI R 1923 Mad, 88; 
43 M L J 737; 16 LW ali; 31 M LT 298 (1927) M 
W N 676. 

(3) 46 M 751; 74 Ind. Cas, 492; AIR 1923 P C 175; 
50 LA 295;21 A LJ 730; 45M LJ 588; 25 Bom. LR 
1275; 18 L W 903; (1921) M W N 65; 28 O W N 493; 2 
Pat. L R 104; 33 M LT 285; 40 C LJ 20(P, 0). 
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Symbolical possession oblained against 
her cannot, in any way, injure the defend- 
ants. For the reasons given above, there 
is no force in this appeal and I dismiss 
it with costs. Leave to file on appeal by 
way of Letters Patent is refused. 

N. Appeal dismisszd. 


PRIVY COUNCIL 
Appeal from the Courtof Appeal of Ontario 

May 14, 193 

Lorn Atxin, Lorp THANKERTON, Loxp 

RUSSELL or KILLOWEN, Lorp MAUGIAM 

AND SIR GRORGE RANKIN. 
GEORGE PARDEW LOVIBOND— 
APPELLANT 
versus 
GRAND TRUNK RAILWAY COMPANY 


or CANADA AND oT.1ERS—ReESPONDENTS 

Company—Share register—Removal of name— 
Allegation of breach of duty—Suit for damages for 
wrongful removal — Proper parties—Crown—Trans- 
fer of shares by legislation and Orders in Council 
—Claim for rectification of regisier—Proper prose- 
dure—Petit'on of right. 

G was the registered holder of cartain preferene> 

and common stock of the Grand Tiunk Railway 
Company of Canada. By ordersin Council the 
stocks of tha Grand Trunk were vested in the 
-Minister of: Finance in trust for His Majesty. 
Subsequently an amalgamatior took place between 
the Oanalian National Railway Company (a com- 
pany incorporated in ths year 1919 by Special 
Act ofthe Parliament of Canada 9-10 Geo. V, cap. 
13), and the Grand Trunk, asa result of which a 
company came into existence which also was called 
the Canadian National Railway Company. Under 
the amalgamation agreement, the Minister sur- 
rendered the stocks in question to the new company 
for cancellation and received from the new company 
one share forthe value of the stock surrendered. 
G presented a petition claiming that the legislative 
enactment, orders in Council and agreements in 
connection with the transaction were void and 
asked for rectification of the register of the Grand 
Trunk Company. He also claimed damages for 
breach of duty in removing his name from the Grand 
Trunk : 

Held, that the first claim, viz, that for declaration 
being aclaim against the Crown could only be pro- 
secuted by petition of right, and the Exchequer 
Oourt of Vanada alone” had jurisdiction in the 
matter. |p. 552, col. 1] 

Held, also that as the claim for damages was 
not against the Crown the action should be 
allowed to proceed. [p. 552, col, 2.] 

To an action for damages against th: defendant 
companies, founded upon some alle®ed breach of 
duty in removing the name of the ,laintii from the 
stock registers, the person whose name has been 
Bubstitute! on the registers for thut cf the plaintiff 
need nut, indzed ought not, ba joined as a defend- 
ant. The claim -is 106 for rectification of the stock 
register; 4. e., the relief sought is not the substitu- 
tion of the plaintiff on tha register as owner of 
stock ia ths place of some other person; to pro- 
esedings which seek to enforce sucn a claim as 
that, that other person would be a necessary party, 
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The claim is merely one in the nature of aclaim 
for damages ; and to an action to enforce such a 
claim, he is not a proper party, Cottam v. Hastern 
Counties Railway Company (2) and Barton v 
London and North-Western Railway Compiny (3), 
referred to. [p. 552, col. 2.] 


Messrs. Cyril Radeliffe, K. C., V. Evan 
Gray, K.C., and Horrace Douglas, for the 
Appellant. 

Messrs. W. N. Tilley, K. C., and J. P. 
Vareve, K. C., for the Respondents. 


Lord Russell of Killowen.—These are 
two appeals by special leave. 

By his first appeal George Pardew Lovi- 
bond seeks to reverse an order (dted June 
28, 1933) of the Court of Appeal of Ontario 
which dismissed his appeal from the judg- 
ment of Kerwin, J. pronounced on Febru- 
ary 24, 1933, inan action in which he was 
the plaintif. 

Before staling the terms of that judg- 
meant it will be convenient to outline the 
relevant facis leading up to the issue of the 
writ, as those facts are set out, or invo.ved 
in the allegations con!ained, in the state- 
ment of claim. 

The Grand Trunk Riuilway Company of 
Canada (hereinafter referred to as the Grand 
Trunk) was incorporated in the y2ar 1852 by 
special Act of the Legislature of tbe old 
Province of Canada. Its issued capital 
stock consisted (in addition to £12,590,009 
4 per cent. Guaranteed Stock) of Prefer- 
ence and Common Stock (hereinafter refer- 
red to as the junior stocks) of an aggregate 
nominal value of £37,073,492. In addition 
there were issued and outstanding deben- 
ture stocks of the Grand Trunk exceeding 
£31,000,000. By an Act of the Parliament 
of Canada (viz., the Grand Trunk Railway 
Acquisition Act, 19191, the Minister of Rail- 
ways and Canals of Canad: was authorised 
to enter into an agreement with the Grand 
Trunk for the acquisition by the Govern- 
ment of the junior stocks of the Grand 
Trunk subject to certain terms and condi- 
tions to be embodied in an agreement bet 
ween the Government of Canada and the 
Grand Trunk. The agreement was to be 
submitted for the approval of a meeting 
of all the stockholders of the Grand Trunk 
including holders of the debən'ure g:ocks 
and guaranteed stock. The Act s'8) pro 
vided that the Gavernor in Council might 
m ke such orders as were deemed requisite 
to vest in the Government any of the junior 
stocks not transferred to the Governm2nt or 
is nominees under the terms of the Act. 

The draft of an agreement embodying the 
terme prescribed by the Act of 1919 wag 
submitted to a meeting of Grand Trunk 


ZER 
stockhelders on February 19, 1920, and was 


approved by a majority vote of those pre- 
sent, or represented by prcxy, at the meet- 


ing. 

By an Act of the Parliament of Canada 
(10-11 Geo. V. c. 18), assented to on May 
11, 1920, an agreement dated March 8, 1920, 
executed by the officers of the Grand Trunk 
and by the said Minister on behalf of the 
Government of Oanada and scheduled to 
the Act was confirmed and ralified. By that 
agreement the Grand Trunk undertook and 
agreed to use its best endeavours {0 cause 
the sale and delivery to the Government of 
Canada, and the Guvernment agreed to 
acquire, the junicr stocks of the Grand 
Trunk: the value, if any, to the holders 
thereof was to be determined by a 
Board cf three arbitrators subject to a 
maximum limit of scme $64,000,000: new 
guaranteed stcck io the value of tLe junior 
stocks as so determined was to be distribut- 
ed among the holders of the junior stocks 
upon the transfer to or vesting in the Gov- 
ernment or its ncmines of the junior stocks; 
and any sharcs or cny part of tle junior 
stocks nct transferred to the Government in 
exch:nge for the new guarentecd stock 
might be declared to be the property of 
the Minister of Finance in trust fcr His 
Majesty; 
declaration such stock not so transferred 
should immediately beccme the property of 
His Majesty and entries thereof in the 
stcck registers and other books in that be- 
half should be made. 

Arbitration proceedings having heen 
held, two of tke arbitratois by-a majority 
award found that there was no yaiue to tke 
holders thereof in ihe junior steeks of tle 
Grand Trunk. The third erbitrator was of 
opinicn thet their value was not less than 
$48,000,000. 

On January 18, 1923, tle appeliant’s name 
appeared cn tle stcek register of the Grand 
Trunk cs the registered holder of £100 
First Preference Stcck, £100 Second Pre- 
ference Stcck, £700 Third Preference Stock 
and £1,100 Common Steck. 

By an Order in Council, approved by the 
Governor-General on Janucry 19, 1923, it 
wes declared thet the whole of the junior 
stecks of the Grand Trunk were the 
property of the Min siter of linence in 
irust for His Majesiy, and it was directed 
that entries thereof in stock registers and 
other books.of the Grand Trunk in that 
behelf should ‘forthwith be. made. In 
pursuance thereof secme officer, servant or 
sent ofthe Grand Trunk entered On’ the 
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stock register of the Grand Trunk a transfe? 
ofthe junior stocks to the Minister of 
Finance. 

Subsequently an amalgamation took piace 
between the Canadien National Railway 
Ccmpany (a company incorporated in tke 
year, :919 by Special Act cf the Parliament 
of Canada 9-10 Geo. V, cap. 13, and 
hereinafter referred toasthe old Canadian 
National) and the Grand Trunk, £s a result 
of which a company came into cxistence 
which also was called tle Canadian, 
National Railway Company and which is 
hereinafter referred to as the new Cana- 
dian National. By the emalgematicn 
agreement (dated the January 30, 1923) 
it was amongst other things provided that 
the amount of the capital stock of the new 
Canadien National should be the equivalent 
in OCanedian money at $4862 to the 
peund sterling of £37,073,492 the total 
of tLe junicr stocks of the Grand Trunk, 
and that the ssid capital stock shou'd be 
iesued in one share of the face value of 
$10,421,327 Oto the Minister cf VFinence 
in trust fur His Majesty); and that apon 
such issue the sherrs held by thie Minister cf 
Finance in tiust os aforesaid in tke capital 
stock of the Grand Tiunk shoud be sur- 
rendered by the Minister of Finance to te 
new Canadian National for cancellation. 
By an Orderin Council approved by the 
Governor-General on January 30, 19:3, 
this agreement was approved and ib was 
provided that the Minister of Finance 
should be registered on the books of the 
new Canadian National as the holder in 
trust for His Majesty of the said share of 
its stock, and that upon such registraticn 
being made, he might surrender to the new 
Canadian National the junior stocks of the 
Grand Trunk. 

On January 17, 1929, the appellant 
presented a petilion of right seeking a 
declaraticn that the junior stocks of the 
Grond Trunk remained and were still 
vested in the several persons in whom they 
were respectively vested immediately 
before the said Order in Council of 
January 19, 1923, or in-the respective legal 
personal representatives of such of the 
said persons «s were “then dead. The 
claim to this relief was based upon allega- 
tions that the various Acis of Vavlian.ent, 
Orders in Couacil and agreements herein- 
before mentioned were ultra vires, illegal 


and void. The necessary fiat was, however; 
refused by the Governor-General in 
Council; and an application to His 


Majesty in Council for speciel- leave to 
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appeal from this decision was refused. 
Thereafter, viz, on November 927, 1931, 
the appellant took transfers of certain 
amounts of the various denominations of the 
Junior stocks from (1) one Elizabeth Marion 
Lovibond and (2) one Henrik Leoffler. 
On the same day he presented these 
transfers with the relevant certificates for 
entry on the registers of the Grand Trunk 
in London but was advised that the regis- 
ters had been closed and that the transfers 
could not be registered in London. He 
then, on December 16, 1931, caused them 
10 be delivered io the Secretary of the 
Janadian National (but whether the old 
company or the new company is not 
clear) and the Grand Trunk, with the 
request that the transfers should be entered 
in the proper stock registers of the Grand 
Trunk and new certificates issued. On 
the same day he submitted to the Presi- 
dent of the Canadian National (but whe- 
ther the old company or the new company 
is not clear) and the Grand Trunk, a 
demand for rectification of the stock register 
of tie Grand Trunk by restoring his name 
as the registered holder of the stock of 
which he wis the registered holder on 
January 18, 1923, or in the alternative 
that tho Grand Trunk or the Canadian 
National (but whether the old company or 
the new company is not clear) should 
appropriate or acquire £100 First Prefer- 
ence Stock, £100 Second Preference Stock, 
.£70) Third Preference Stock, and £1,100 
Common Stock of the Grand Trunk and 
transfer and register the same in the 
books of the Grand Trunk in his name 
as the holder thereof. Neither the request 
nor the demand made by him on December 
16, 1931, was complied with; and accord- 
ingly he issued the writ in the present 
action of December 26, 1931. He is the 
only plaintiff, but he sues “on behalf of 
himself and on behalf of himself and all 
others the registered holder on January 
18, 1923, of first, second and third prefer- 
ence stocks and of common stock of the 
Grand Trunk Railway Company of Canada 
their personal representatives or assigns.” 
The defendants are the Grand Trunk, 
the Canadian National Railway of Canada 
and the Attorney-General of Ganada. 

_By his statement of claim he states 
either in terms or inferentially the facts 
already narrated, and alleges as to each 
Act of Parliament, Order in Council and 
agreemnt that it is invalid, illeg il and 
void. From para, 3 of the statement of 
claim it would appear that the defendant 
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the Cinadian Nasional is the old company, 
and in para. 5 it is state] thst the Attorney. 
General is joined for the purpose of tha 
declarations asked for in s2-paras, (b), (e) 
and (f) of para. 32. 


Paragraph 32 sets out in detail the relief 
claimed. It runs thus :— 

“32. The plaintiff, therefore, claims on behalf 
of himself and all thos: whom he represeats in this 
action : 

“(a) a declaration that the transfers, to the 
Minister of Finance, of the stock of the Grand 
Trunk registered, -on January 18, 1923, in the 
name of the plaintiff and in the names of those 
whom he represents in this action, are invalid, 
illegal and void, and an order directing the 
defendants Grand ‘Trunk and Canadian National 
to rectify the stock register of the Grand Trunk 
in accordance with such declaration ; and 

“(b) a declaration thatthe Grand Trunk Railway 
Acquisition Act, 1919(10 George V, Cap. 17) and in 
particular ss. 2, 6,7,8,9 and 10, thereof, are wltra 
vires the Parliament of Canada ; and 

“(e a declaration that the general meeting of 
stockholders of the Grand Trunk held in London 
on February 19, 1920, was not duly constituted and 
that the resolution of that meeting purporting to 
ratify or approve the agreement of March 8, 1920, is 
ultra vires, invalid and void ; and 

“(d) a declaration that the agreement dated 
March 8, 1920, between the Government of Oanada 
and the Grand Trunk is ultra vires, invalid and 
void ; and 

“Cej a declaration that the Act of 1920 (10-11 
George V, Gap. 13), being an Act to Confirm the 
Agreement of March 8, 1920, ani in particular as. 1 
and? thereof are ultra vires the Parliament of 
Canada: and 

“(f) a declaration that ths Order-in-Council ap- 
proved by His Excellency the Governor-General on 
January 19, 1923, is not within the authority con~ 
ferred upon His Excellency by the Grand Trunk 
Acquisition Act, 1919, and is otherwise ultra vires, 
illegal and void ; 

i rand the plaintif also claims, on his own be- 
alt : 

“(g) an order directing the defendants Grand 
Trank and Canadian National to rectify the stock 
register of the Grand Traak by restoring th3 nama 
of ths plaintiff as the ragistsred holder of £100 
First Praference Stock, £100 Sesonl Preferences 
Stock, £700 Third Preference Stock and £1,100 
Common Stock of the defendart Grand Trunk cf 
which stock tha plaintiff was the registere owner 
on January 18, 1923; or 

“(h) an ordar diracting tha def2nianta Grand 
Trunk ani Canadian National to appropriate or 
acquire £100 First Prefsrencs Stock, £109 Sacond 
Preference Stock, £700 Third Prafereace Stock and 
£1,109 Oommon Stock of the defendant Grand 
Trunk and to transfer and register the same in 
the books of ths defendant Grand Trunk in the 
name of the plaintiffas the holder thereof; or 

“(i) in the alternative, damages in the amount 
of $9,733,33, for the refusal or failure of the de- 
fendants Grand Trunk and Canadian Natio:al to 
obtain and register such stock, or caus3 the same 
to be obtainel and registered in th? name of the 
plaintiff; and 

“(j) damages in thaamourt of $41,379°95 for ths 
unlawful acts of ths dsffadaats Grand Truak aal 
Canadian National in registering the irvalil trins- 
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fer referred to in cl. (a) of this paragraph and in” 


depriving the plaintiff of the rights and privileges 
of ownership of sucn stocks without lawful autho- 
rity ; and ` 

“(k) an order directing ihe defendants Grand 
Trunk and Canadian National to register the 
plaintiff, or cause’ him to be registered, in the books 
of the defendant Grand Trunk, as the holder of 
£1,200 of First Preference Stock, £1,100 of Second 
Preference Stock, £1,700 of Third Preference Stock 
and £1,900 of Common Stock of the defendant 
Grand Trunk assigned to the plaintiff by transfers 
of stock dated November 27, 1931, made by Mrs. 
Elizabeth Marion Lovibond and Captain Henrik 
Loeffler ; or 

“T in the alternative, damages in the amount 
of $28,713.33 for the refusal or failure of the de- 
fendents Grand Trunk and Canadian National 
to register such stock or cause the same to be re- 
gistered in the name of the plaintiff; and 

“(m) damages inthe amount of $12,920°95 for the 
unlawful acts of the defendants Grand Trunk and 
Canadian National in registering the invalid trans- 
fers referred to in cl. (a) of this paragraph and 
in depriving the plaintiff of the rights and privi- 
leges of ownership of such stock without lawful 
authority ; i 

“And the plaintif also claims on behalf of him- 
‘self and on behalt of himself and all others whom he 
represents in this action : 

“(n) such further and other relief as may seem 
just and equitable to this Honourable Court; and 

“(o) the costs of this action." oe 

A motion for an order staying for dismiss- 
ing the section cn the ground (amongst 
others) that the plaintiff's claim could only 
be asserted by petition of right having 
` failed on the ground thatthat question ought 
‘to be left to-be decided at the trial, a de- 
fence was delivered. Paragraphs 23, 24 and 
25 thereof are in the following terms :— 

“23. The plaintiff's claim impugus the title ac- 
quired by the’ Orown to the preference and ordinary 
stocks of the Grand Trunk and cannot be main- 
tained by action but only by petition of right. 

“24. The Exchequer Court of Canada has ex- 
clusive original jurisdiction to determine the matters 
in question in this action. 

“25. An action by the plaintiff either personally 
or in his representative capacity for the declara- 
tion referred toin para.5 of the statement of Claim 
will not lie even though the Attorney-General of 
Canada be a party defendant.” 

A reply was delivered by the plaintiff in 
para. 11, of which it was pleaded :— _ 

“Il. The plaintiff denies the allegation in para, 23 
of the Statement of Defence and says that the 
stock ownership whereof is: in question in this 
action is new held by the Canadian National.” 

An order was subsequently made for 
the points oflaw raised by paras. 28, 94 
and 25 of the defence:to be set down for 
hearing before the trial of the action, and 
they were set down and argued according- 
ly .before Kerwin, J., who on February 24, 
1933, made an crder which so faris male- 
rial was in the following terms :— 

“and this Gourt having directed thatthe moticn 
be turned into a motion for judgment, 

“2. This Court doth declare that the plaiatiff's 
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claim impugns the title acquired by the Crown to 
the preference and ordinary stocks of tne Grand 
Trunk and cannot be maintained by action but 
only by petition of right as alleged in para. £3 of 
the statement of defence herein and doth order and 
adjudge the same accordingly 

“3, And this Court doth further declare that the 
Exchequer Court of Canada has exclusive original 
jurisdiction to determine the. matters in question 
tn this action as alleged in pura. 24 of the state- 
ment of defence herein and doth order and adjudge 
the same accordingly. : 

“4, And this Court doth not see fit by reason of 
the declarations aforesaid to make any declaration 
with respect to para. 25 of the statement (£ defence 
herein. 

“5. And this Court doth further order and adjudge 
that this action be and the same is hereby dismissed 
with costs to be paid by the plaintiff to the said de- 
fendants forthwith after taxation thereof including 
the costs of the motioa referred to in the said order 
of the Honourable the Chief Justice of the High Court 
dated January 14, 1933,” 


The learned Judge was of opinion that in 
order to succeed in any part of his claim the 
plaintiff must establish that the Court never 
obtained title to the junior stocks, and that 
even though the Crown had ceased to own 


. or be in possession of the property in ques- 


tion the subject could only proceed by peti- 
tion of right, if his claim depended’ on 
establishing the invalidity of the title which 
the Crown had at one time acquired. For 
this propositjon te relied upon a judgment 
of this Board in the case of A. G. for 
Ontario Y. McLean Gold Mines Co. (1). The 
learned Judge thought that para. 24 of the 
defence merely referred to the machinery 
by which the plaintiff might have a petition 
of right disposed of; and he expressed no 
opiaicn in regard to para. 25. 

An appeal by the plaintiff from the order 
of Kerwin, J. to the Court of Appeal of 
Ontario was on June 28, 1933, dismissed 
with costs. fe 

The Chief Justice of Ontario expressed 
his views in the following words:— 

“It thus appears from the statement of claim that 
the stcck in question has been transfarred to the 
Minister of Finance in trust fur His Majesty repre- 
smied by the Government of Canada; that the 
plaintif® contends that such transfer is illegal and 
should be so declared. The plaintiff is not entitled 
to impugn the title of the Crown in this stcck by 
action but only by petition of right. A. G. for 
Ontario v. McLean Cold Mines Co, (1). Therefore, 
this appeal should be dismissed with costs.” ‘ 

The Chief Justice in appeal took the same 
view. “Here he caid, “asin the McLean 
case (1), the plaintiff cannot succeed until 
he extinguishes the title of the Crown, and 
that can be done only under proceedings by 
petition of right.” 

Riddell, J. A. also relied on the McLean 
case (1), but as it seems to their Lordships 

(1) (1997) A 0185; 95 L JP O 217; 136 L T 194, 
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he attributed to it a wider scope than the 
two Chief Justices appear to h.va done. 
The both treated the McLeaa case (1) as 
justifying them in holding that proceedings 
by petition of right were the only proceed- 
ings available when the relief sought involv- 
ed the putting an end to an existing title 
of the Crown. The Chief Justice of Ontario 
treats the junior stocks as standing in the 
name of the Minister: “the stock in ques- 
tion,” he says, “has been transferred to the 
Minister of finance.” The Chief Justice in 
appeal speaks of tke “extinguishment” of 
the Crown's title. Riddell, J. A. goes fur- 
ther, for he said:—“If the Crown ever owned 
the stock, the plaintiff has no standing to 
assert in any Courtthat he has any rights 
by reason of his ownership thereof": and, 
making the assumption in the plaintiff's 
favour that the Grown had tranferred the 
stock to a third person, he held that upon 
the authority of the McLean case (1) no 
proceedings except by petition of right were 
open to the plaintiff. 

Middieton, J. A. seems to have taken the 
same view, as did also Masten, J. A. 

The plaintiff has now appealed to His 
Majesty in Council, and in the argume~t 
addressed to their Lordships’ Board has 
contended (1) that the McLean case (1), has 
no appiication to his action, since it is 
merely an action which seeks to enforce 
the rights of stockholders against the Grand 
Trunk for breach of duty in removing the 
names of the stockholders from the stock 
register without their authority or consent: 
(2) that the fact that ths authority for the 
removal was the Crown's authority (viz., the 
Order in Council of January 19, 1923) does 
not debar the Courts from inquiring into 
and adjudicxting upon the validity of thst 
authority; (3) that a subject is entitled to 
sue to recover properry not in the owner- 
ship or possession of the Crown notwith- 
standing that the defendant's title is derived 
from or through the Crown: (4) that if the 
McLean cas: (|), decided that whenever a 
subjeci’s claim to property depended upon 
or invo.ved the establishment of the in- 
validity of a title which was formerly but 
was no longer vested in the Crown, the 
claim could only be the subject of petition 
of right, then the decision was erroneous 
and should not be followed: but (5) that in 
the case described the subject's claim could 
be asserted by action provided that (as in 
the present case) no claim was made tu 
relief against the Crown, and no order was 
sought against the Crown or the Crown's 
servants. 
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Their Lordships have had their attention 
called to certain authority in favour o! the - 
third and fifth of the above contentions. 
Thus in Clode on Petition of Right (pp. 10! 
and 105) afler the statement that so long 
as property wrongfully seized is detained 
by the Crown the subject's remedy is by 
petition it is stated, citing Steunford's 
Prerogative: ~— 

“Tt may be, however, thet after the wrongful 
seizure the Crown grants the land over by letters 
patent to another; in such a case there seems to be 
no necessity for the party grieved to bring his 
petition against the Crown, since he can recover 
possession of the land from the king's patentee asa 
trespasser by the appropriate common law remedy; 
‘and the reason of this is because that when his 
highness seizeth by his absolute power contrary to 
the order of his laws, although I have no remedy 
against him for it, but by petition for the dignity’s 
sake of his person, yet when the caus: is removed. 
and a common person hath the possession, then is 
mine assize revived, for now the patentee entereth by 
his own wrong and intrusion and not by any title that 
the king giveth him, for the king had never title ne 
possession to give in that case. And this appeareth 
in M. 4, Ed. IV., f. 21 & 25, and M. 24, Bd. WI, f. 64, 
and Travers 34 & 35. Like law is it if I have a rent- 
charge out of certain land, and the tenant of the 
land enfeoffeth the king by deed enrolled; now 
during the king's possession I must sue by petition, 
but if his highness enfzoffe a stranger I may dis- 
tiain for my 1ent upon a stranger; and so it is 
in the cases befcr2, where a man may have his 
traverse’ cr “monstrans de droit: if the lands 
be once out of the king's hands the party then 
may have his remedy that the common law giveth 
him, for in all these cases a petition did lye only 
for the dignity of his person and not for the right 
that he had to the possession of the thing’ 
Staunford’s Prerog. Chap. xxii, fol. Tib, 75a.” | 

Again at p. 107 occurs the following 
passage:— 

“There is, however, another fact which should 
be noticed in connection with this branch of tne 
subject. We have scen that where th) king's 
wrongful title is by matter ‘in pais’, if ho grant 
over his interest, the party grieved is not put to 
his petition, but can recover at common law 
against this patentes; this does not seem to be 
cas? ‘when the king's title accrues to him by a 
judicial record, or as Gas: igne (9 H 4) says by 
judgment of record; there although the king grants 
all his estate over, yet th> party grieved was put 
to his petition, and should have “scire facias“ 
against the patentee, as in cas2 of atteinder re- 
covery, ete..." , NG 

In support of Staunford's opinion the 
learned author refers (among other authori- 
ties) to the case of the Warden and Com- 
monaliy of Sadlers (4 Co. 54b). 

In Ohitty on the Prerogatives of the 
Crown (at p. 342-343) the same passage 
from Staunford is cited. 

None of this authority seem3 to have 
baen cited to, or considered by, the Board 
in the McLzan_ case (1), (supra) and their 
Lordships would ñot, as at present ad- 
vised, desire to say that it was the in- 
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tention of the Board in that case to depart 
| fron: this‘authority: more particularly since 
-dhe judgment may well be open to the 
, construction thet the decision was in fact 
based upon a view that part of the relief 
claimed; uiz., the cancellation of the cer- 
tifcates of forfeiture involved the taking 
away of something from the Crown: for it 
is to be observed that success by the 
plaintifis would have deprived the Crown 
in that _case of the benefit of certain 
reservations in the Crown's favour made 
cn the occasion of the granis which the 
plaintiffs were seeking to avoid. Further 
the Crown would have been deprived of 
its right or chance of forfeiting the lands 
against its new grantee. But however 
this may be, in the view which their 
Lordships take of the real nature of the 
plaintiff's principal claim in the present 
case as disclosed in his statement of claim, 
ib is unnecessary to pronounce a final opi- 
nion upon the question whether the deci- 
sion in the McLean case (1) necessarily in- 
volves the proposition that the mere fact 
that a subject's claim to property (which 
though formerly is no longer in the owner- 
ship or possession of the Crown), necessi- 
tates altacking the validity of a title for- 
merly claimed to be in the Crown, pre- 
vents that claim from being asserted other- 
wise than by petition of right. 

Their Lordships feel no doubt that the 
main object of the relief which the plaintiff 
. claims is the recovery for himself and 
the other former holders of the junior 
stocks of the stocks which were formerly 
standing. in their names, but which were 
subsequently put into the name of the 
Minister of Finance and held by him in 
trust for the Crown. So far as the al- 
legations in the statement of claim are 
concerned, the junior stocks are still in 
the Minister's name, and the orders 
claimed in para. 32 (a), (g), (h), GÒ, could 
only be granted by taking stock away 
from ‘the Crown's trustee. Such relief can 
only be obtained by the subject on peti- 
tion of right. Even if the allegation 
made in para. 11 of the reply be treated 
as incorporated in the slatement of claim, 
the position remains in their Lordships’ 
opinion the same. The Canadian National 
(whether the old or the new) has no bene- 
ficial interest in the stock; if it did get, 
it, it was only received for the purpose 
of terminating its existence. The only 
person who, if the stock sfill exisis and 
ihe plaintiff's claim succeeds, would be 
deprived of the siock and any benefieial 
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interest therein, would be the Crown. Their 
Lordships are accordingly of opinion that 
the orders of Kerwin, J. end the Court of 
Appel were right in so far ‘as they 
operated to prevent the plaintiff from seek- 
ing by action to obtain the orders on the 
Grand Trunk and the Canadian National 
claimed by para. 32 (a), (g, (hò and (k) of 
the statement of claim. 

The order of Kerwin, J. however, goes 
much further in its operation; it dismisses 
the action. Now the action also seeks 
relief by way of damages against the de- 
fendant companies, founded upon some 
alleged breach of duty in removing the 
name of the plaintiff from the stock regis- 
ters. 

To an action of that nature the person 
whose name has been substituted on the 
registers for that of the plaintiff need 
not, indeed ought not, be, joined 
as a defendant. The claim is not 
for rectification of the stock register; 
4, e., the relief sought is not the substitu- 
tion of the plaintiff on the register as 
owner of stock in the place of some other 
Person: to proceedings which seek io en- 
force such a claim as that, that other per- 
con would be a necessary party. The 
claim is merely one in the nature of a 
claim for damages; and to an aclion to 
enforce such a claim, he isnot a proper 
pitty Cottam v. Hasiern Cuountizs Railway 
Company (2), may be referred to as an 
instance of a rectification claim; and 
Barton v. Dondon and North-Western 
Railway Company (8', may be referred 
to asa casein which no rectification was 
claimed, but in which the relief sought and 
obtained was in the nature of damages 
against the Railway Company. ° | 

Their Lordships see no ground upon 
which this claim by the plaintiff for dama- 
ges, for what it may be worth, can be 
prevented from prozeeding against the de- 
fendant companies, notwithstanding that 
the plaintiff's title to any relief may ulti- 
Matety turn out to depend upon the in- 
validity of the impeached Acts of Parlia- 
Orders in Oouncil. There is 
nothing in this fact which prevenis the 
plaintiff from asserting by action his claim 
against a feflow ‘subject for damages. 
Their Lordships are of opinion that in 
this respect the action must be allowed to 
proceed. 

There remains for consideration that part 

Q17 &R 213 


(3) (1888) 33 Ch. D 114,57 LJCh 


676, 59 L T 
122; 36 W R 452, 


1936 


of the relief claimed which seeks- to obtain 
declarations. These are sought as found- 
-ations upon which to base the claims to 
“have the names of the old holders of the 
“junior stocks restored as such to the register 
of the Grand Trunk; in other words they 
“are ancillary to the claims which can only 
be the subject of a petition of right. The 
action cannot be allowed to proced in regard 
to them; and as the Attorney-General is 
only sued for the purpose of the declaration 
asked for in para. 32 (b) (e) and (f) of the 
statement of claim the action should no 
longer proceed against him as a_ party. 
If the action proceeds to trial on the ques- 
tion of damages, and if it becomes neces- 
sary to determine the validity of any 
legislation of the Parliament of Canada, 
the presence and assistance of the Atiorney- 
Geueral for Canada and the Attorney- 
General of Ontario can be obtained at a 
later stage under-the Ontario Judicature 
Act (1927 R.S. O. c. 88) sct. 32. 

In the view which their Lordships take, 
it is unnecessary for them to express any 
opinion in regard to the questions raised in 
paras. 24 and 25 of the defence. 

The question raised by the second ap- 
peal isa short one, but it had revealed 
considerable divergence of judicial opinion. 
It iswhe:her the appellant was entitled as 
of rigat to appe:l to. His Majesty in 
Council from the order of the Court of 
‘Appeal of Ontario dated the June :28, 

. 1933; and the.answer depends upon whether 
this appeal is covered by the words “where 
the matter in controversy in any case 
exceeds the sum or value of 4,000 dollars” 
‘within ‘the meaning of s. 1 of the Privy 
Council Appeals Act of Ontario (R. S. 0. 
1927, c. 85). On the one hand it is said 
that the question for consideration on the 
appeal isa qnestion of procedure or juris- 
diction, and that there is no controversy 
ofa pecuniary nature. On the other hand 
the contention is that the true test is what 
is at stake onthe appeal, that what is at 
stake is ; the plaintiff's right to continue 
proceedings in which he is claiming damages 
far in excess of 4,000 dollars, and that 
accordingly that this is a case (whether 
that word means “cause” or “instance™) in 
which . the matter in conirdversy exceeds 

.the sum. or-value of 4,000 dollars. The 
question is now of interest in this 
litigation only as regards costs, owing to 
the fact that sprcial lewe to appeal was 
granted. Their Lordships, however, are of 
opinion that the contention of the appellants 
is correct, and that the plaintiff was 
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entitled as of right to appeal to His Majesty 
in Council. The order of the Court of A p- 
peal dismissed his action and as a result 
his claim to damages was just as effectively 
put an end toasifhis action had been 
dismissed after a full trial on the merits. 
In either case it appears to their Lord- 
ships that for the purposes of an appeal 
there is a matter in controversy which 
exceeds the sum or Value of 4,000 dollars. 

The order of the Court of Appeal of: 
Ontario dated November 1, 1934, should 
accordingly be discharged. The effect of 
this will be to restore the order of Mid- 
dleton, J. of the June 2, 1934, under which 
the cosis of the application before him were 
made.costs inthe app2alto His Majesty 
in Council. 

In the result their Lordships are of opinion 
that the first appeal should be allowed and 
the order of Kerwin, J. varied by striking out 
the paragraphs therein numbered 2, 3, 4 and 
5, and by substituting for those paragraphs 
an order staying the action as against the 
Attorney-General of C.unzda wholly, and 
as against the other defendants in so far 
es it seeks to huwe the stock regis‘er of 
the Grand Trunk rectified or to have Grand 
Tronk stock registered in the name of 
the plaintiff, and in particular ins) far as 
it claims the relief sougnt in sub pares. 
(a), (b), (e), (d), (e), (Fh (gb (a) and (Ie) of 
para. 32 of the statement of claim. The 
second appealshould also be allowed, and 
the order of November 1, 1931, discharged, 

Their Lordships will humbly advise His 
Majesty accordingly. 

As regards costs, the plaintiff-must be 
ordered to psy the cosis of the Attorney- 
General (1) of the aclion, (2) of the molirn 
before Kerwin, J. which resulted in the 
order of Febiuaty 24, 1933 (including 
the.cosis of the motion referred toin an 
order of the Chief Justice of the High Court 
dated the [Jenuary 14. 1933), (8) of the 
appeal therefrom to the Court of Appeal, 
and (4) of the appeal to His Majesty in 
Council, the costs of-the Attorney-General 
in each case being taken to be one-half 
of the aggregate cosis of the three defen- 
dants. If the plaintiff has in fact paid the 
costs which he was ordered to pay by the 
order of Kerwin, J. by the order of the 
Court of Appealof June 28, 1933, and 
by the order of the Court of Appeal of 
November 1, 1934, he is to be at liberty 
to deduct the amount of one-helf of the 
costs so paid from the cos's 
ordered to be paid by him to the 
Attorney-General as aforesaid. As to the costs 


554 


of the other defendants of the matters afore- 
said numbered (2), (8) and (4), it mus 
be remembered on the one hand tht the 
‘plaintiff has been partially successful on 
the first appeal and wholly successful on 
the second appeal, but on the other hand 
that the plaintiff has been unsuccessful in 
regard to the matters to which almost the 
whole of the time occupied by the hearing 
of the appeals must be attributed. The 
plaintiff has failed in regard to the main 
object of his action, which can now only 
proceed for the purpose, for whatever it 
may be worth, of seeking to recover dam- 
ages against the Grand Trunk and the old 
Canadian National. In these circumstance 
their Lordsdips think that justice will be 
done if the plaintif be ordered to pay to 
the defendants other than the Attorney- 
General one-half of their costs of the matters 
above-mentioned and numbered (2), (3) and 
(4), the costs of those defendants in each 
case being taken to be one-half of the 
aggregate costs of the three defendants. The 
plaintiff will accordingly pay to the defend- 
ants other than the Attorney-General 
one-quarter of those aggregate costs. If 
the plaintiff has in fact paid the cosis 
which he was ordered to pay by the order 
- of Kerwin, J» by tke order of the Court 
of Appeal of June 28, 1933, and by 
the order of the Court of Appeal of 
November 1,1934, he-is tobe at liberty 
to deduzt the amount of ‘one-half of the 
costs so paid from tke costs now ordered 
te be paid by him to the defendants 
other than the Attorney-General. Sarve as 
aforesaid their Lordships think that no 
order should be made either for pay- 
ment of cosis or for the return of cosis 
already paid. 

X. Order accordingly. 
Solicitors for the Appellant :—Messrs. 
Lawrence Jones & Co. 

Solicitors for the Respondents:— Messrs. 
Chas. Russell & Ce. 
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camping of order—Hjfect—S, 148, if can be ap- 
lied, 

ii Orler IX, r. 9, Civil Procslare Cole, cleirly pro- 
vides for the passing of a conditional order. An 
order restoring a case dismissed for default on 
condition of the payment of a reasonable amount of 
costs to the opposite party within a time fixed by 
the order is not an illegal order but on the con- 
trary is an order contemplated by O.IX, r. 13, 
Civil Procedure Code. The effect of an order that 
in case of default of payment of costs upio a cer- 
tain date, the application would stand dismissed is 
that as soun asthe time fixed in the order expired, 
the application stood as dismissed and the Court no 
longer remained seized of the application. Ahmad 
Hussain v. Har Dayal (2), followed. 

The application of s. 148, Civil Procedure Code 
depends on the question whether the matter has 
been finally disposed of by the Court and the Court 
is seized of the matter and has control over itor 
not. If the order is not final and the Court retains 
its control over and is seized of the matter, it has 
full power to make any just and necessary order 
therein including in appropriate cases the extension 
of time and s. 148, Civil Procedure Code can be 
applied. On the other hand, if the effect of the 
order is that in the event of non-compliance it 
operates automatically and without further inter- 
vention of the Court, the section cannot be applied 
for the obvious reason that the Court ceases to be 
seized of the matter and becomes functus officio, 
Balakrishna Iyer v. Parvathamal (5), Sajjadi Begam 
v. Dilawar Hussoin (6) and Kshetre Mohon v. 
Gour Mohan Kapali (7), relied on. Anant Ram v. 
Sital Din (3), distinguished. 


C. R. App. against an order of the 
Nunsif, Kaneuj, dated October 30, 19314, 

Mr. G. S. Pathak, for the Applicant. 

Mr. C. B. Agarwal, for the Opposite 
Pariy. 

Order.-—Tuis isan application in revi- 
sion by a plaintiff against an order of 
learned Munsif of Kanauj dismissing his 
application for restoration of a suit which 
was dismissed for default. The plaintiff's suit 
was dismissed for default on April 12, 
1934, the date which was fixed for the final 
heaving of the suit. On April 13, 1934, an 
application was made by the plaintiff for 
restoration of the suit: this was followed 
on September 15, 1934, ‘on condition for 
payment of Rs. 8for cosis tothe opposite 
party on or before October 27, 1934. In 
case of default the epplication was to 
stand as dismissed. Rupees 4 were paid on 
September 15, 1934, to the opposite party 
and the balance was not paid up to October 
27, 1931. On October 29, 1934, an appli- 
cation was made on behalf of the plaintiff 
for permission to pay the balance and for 
direction to the opposite party's Counsel 
to receive it. The learned Munsif dismissed 
this application on the ground that he had 
no power toextend the time for payment 
of cosis. The first point that arises for 
consideration in this case is whether a con- 
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ditional order such as passed in this case 
could have been validly passed under 
O. IX, 1. 9. 

Rule 9 ‘lays down that if tke. plaintiff 
satisfies the Court that there was sufficient 
cause for his non-appearance when the 

` Buit was called oa for hearing, the Court 
shall make an order setting aside. the dis- 
missal upon such terms as to costs or other- 
wise as it thinks fit and shall appoint a 
day for proceeding with the suit. The rule 
makes a clear provision for the passing of 
a conditional order. A doubt was express- 
ed about the validity of such an order in 
Jagarnath Sahi v. Kamta Prasad (1). It was 


observed : 

“Tt seems tous that the provisions of O.IX, 
‘ry. 13; do not contemplate the passing of a condition- 
al order such as to have an effect analogous to 
that ofa preliminary decree in a suit for pre-emp- 
tion or on a mortgage.” 

This doubt has been cleared by the de- 
cision in Ahmad Husain v. Har Dayal (2). 
There it was held that an order restoring 
a case dismissed for default on condition 
of the payment of a reasonable amount of 
‘costs to the opposite pariy within a tims 
fixed by the order was not an illegal order 
but onthe contrary was an order contem- 
plated by O. IX, r. 13, Civil Procedure Code. 
The order being legal and valid the next 
question is what wes the effect of the order 
on the expiry of the time fixed fcr the pay- 
ment of the ccsts. As already stated the 
order was that in case of default of pay- 
ment of the costsup to October 27, 1934, 
the application would stand dismissed. The 
efféct was that as socn asthe time fixed in 
the order expired, the «pplication stood as 
, dismissed and the Court no longer remain- 
ed seized of the application. Learned Coun- 
sel for the applicant relies on s. 148 which 
relates to enlargement of time. It lays 
down : ; 

“Where any period is fixed or granted by the 
Court for the doing of any act prescribed or allowed 
by this Code, the Court may in its discretion from 
time to time enlarge such period even though the 
period originally fixed or granted may | have 
expired.” 

The learned Counsel has urged that he 
was entitled to extension of time under 
s. 148, Civil Procedure Code, and cites 
Anant Ram v. Sital Din (3), in support of 
his argument. On a careful *reading it will 
be found that it does not support his case, 
The order in question hisnot been cor- 


(1\ 36 A 77; 23 Ind. Cas. 138; A I R 1914 All. 55; 19 
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(2) 48 A 199; 90 Ind. Cas, 243; AIR 1926 AN. 142; 
210A LJ 120. 
(3) A L R 1933 All, 231; 144 Ind. Cas. 129; Ind. Rul. 
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It was: 

“Accordingly I direct that the suit shall go 
back tothe lower Court for retrial on condition thit 
within one month from theday the plaintiff-appele 
lant shall place on the record allthe papers that 
may be necessary for measurements being carried 
out from a ‘Sahadda’ and in case that is not done, the 
remand order shall not take effect and the appeal 
shall stand dismissed automatically upon a report 
being made by the Court below that the order of 
this Court for filing papers hid not been com» 
plied with," 

There the learned Judge held that the 
order did not amount to a decree and 
consequently s. 1'8, Civil Procedure Code, 
applied. Wht he meant was that the mat- 
ter had not been finally disposed of by the 
order and therefore s. 148 applied. He 
observed : 

“Under s. 2, Civil Prosadure Code, a decree ig 
defined as ‘the formal expression of an adjudication 
which so far as regards the Court expressing it con- 
clusively determines the rights of the parti3s with 
regard to all orany of the matters in controversy 
in the suit." 

He went on to observe : 

“If the papers had been filsi by the plaintif in 
tim2, the whole matter would have been re-opened 
so that it cannot be said that tha rights of the 
parties had besa conclusively determined. This 
being s>, it appears tama that th: first order of 
the District Judge did not amount toa decree and 
n consequence it was open to him to give further 
ime. 4 

This case went up in Letters Pa'ent Ap- 
peal before a Full Bench, vide Si'ul Din v. 
Anant Ram (4). The Full Bench c ngider- 
ed the order in question and upheld the 
decision onthe ground that the order was 
not final and did not become operative 
by its own forces. There it was observed : 
“The learned Single Judge of this Court 
was of opinion that the order was not final 
and it could have been extended if the 
learned District Judge was inclined to 
extend the period”. We agree with the view 
taken by the learned Singie. Judge of this 
Court. What the learned District Judge 
meant when he said “the appeal shall stand 
dismissed attomatically upon a report be- 
ing made... ...." was thathe was passing 
a sort of siop order and at that moment he 
wus not inclined to grant any further time 
to ths plaintiff. The word ‘automatic’ and 
the expression, “upon a report being made” 
ate somewhat contradictory. If the final 
ord2r depended on receipt of a report from 
the Court of first instance, it cannot be said 
that the order of the learned District Judge 
became operative by its own force without 
any teport being received from the lower 
Court.” The application of s. 148, Civil 
Procedare Code, depends on the question 
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whither the matter has been finally dispos- 
«ed of by the Court and the Court is seized 
„of the matier and has conirol over it or 
* not. 

retains its control over and is ‘seizedof the 
matter, it has full power to make any just 

and necessary order therein including in- 
appropriate cases the extension of time and 
“e. 148, Civil Procedure Code, can be applied. 
On the other hand if the effect of the 
order is that in the event of non-compli- 
ance it operates automatically and without 
further intervention of the Court, the sec- 
-tion cannot beapplied for the obvious 
reason lhat the Court ceases to be seized 
of the matter and becomes functus officio. 

This view is supported by authorities in 

Balkrishna Iyer v: Parvathamal (5). The 

order was “that security shall be given 

within a month otherwise the petition shal] 
stand dismissed.” It was held that the time 
could not be extended. Similarly in Sajjadi 

Begam v. D-:lawar Husain (6), where the 

order was “that extra court-fee shell be 

paid within a week otherwise the suit shall 
stand dismissed" and in Kshetra Mohan 

v. Gour Mohan Kapali (7), where the order 

was “that extra court-fee shall be paid 

within a week otherwise 
stand dismissed” it was held that no exten- 
sion could be granted. Tke order of the 

Jearned Munsifis correc’. There is no force 

in the application. It is, therefore, orders 

that it be dismissed with costs. 
N. Appeal dismissed. 
(5) 53 M L J494; 105 Ind. Cos. 124; A I R 1928 
Mad. 154; 26 L W 333; 39M LT 146; (1927) MW N 
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(6) 40 A 579; 47 Ind. Cas. 4; A I R 1918 All, 98 16 
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0. IX, r. 9-Application, if can be considered under 
s. 107 (2). 

In order to attract the provisions of O. XVI, 
r.3, two conditions must co-exist. First the ap- 
plication for adjournment must be at the instance 
of the party to suit applying for the production 
of evidence and the second condition is that there 
must be some materials on which the Court can 
proceed to pass judgment, Where these conditions are 
not fulfilled, the proper course for the Court is to 
pass an order under O., XVII, r. 2, Civil Procedure 
Code. Brojendra Nath Ganguly v. Raja Pramatha 
Bhusan Dev Rai Bahadur (|), relied on, 

If a Courterroneously passes an order which may 
be of the nature of a decree, an appeal would 
undoubtedly lie to the High Court. Where, there- 
fore, the Court erroneously passes an order under 
O. XVII, r. 3, when it should have passed an 
order under O., XVII, r. 2, an appeal lies from 
such an order and the appellants are’ entitled to 
make an application under O. IX, r. 9, for restoration 
of the suit, a remedy which would have been open 
to them, had the order beén under O, XVII, r. 2, 
and the ‘Appellate Court can under: s. 107 (2) consider 
whether in the circumstances of the case restoration 
of the suit can be made within the meaning of 


0. 1X, r. 9. 

A. against the decree the Subordinate 
Judge, ” Additional Court, Assam Valley 
District. at Dhubri, dated January 27, 1932. 

Mr. Girija Prosanna Sanyal, with 
Mr. Sourindra Nath Ghosal, for the. Appel- 
Jant in No. 116 and for Opposite Parties in 
No. 846 (E). 

Dr. Basak with Mr. Rabindra Nath 
Chaudhury, for the Respondent i in Nə. 116 
end for the Petitioner in No. 846 (F). 


Judgment.—This is en appeal on behel ` 
of the plaintiffs from a decree of the 
Additional Subordinate Judge of Ass:m 
Valley Districts, dated Janua ary 27, 1932, 
by which he dismissed ‘the plaintiffs’ suit, 
plaintiffs who are cone of the tenants of 
the Bijini Raj, the defendant in ihe present 
suit, instituted a suit for several declara- 
tions. They asked in the first instance 
fora declaration that they are entitled in 
accordance with local custom and longs 
standing usage to bring under cultivation 
khas patit or jungly lands appertaining to 
Pergana Habraghat. They also asked for 
a declaration amongst others that the Gard 
tenants by virtue of local custom and 
long-standing usage have a right to. cut 
down according ‘to their pleasure and 
appropriate from the- Bijni forest Sal 
trees, to catch fish from river Bil, ete. 
end grow SaP teak, etc., within the Elaka, 
of the. Bijni Estate appertaining to Pergana 
Habraghat. The suit was intituted so far 
back as in the year 1921. It was once 
allowed to g by default and an applica- 
tion under 0. IX, r. 9, Civil Procedure Code, 
was filed which was rejected. An appeal 
was preferred against that order with the 
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result that this Court directed restoration 
of the suit. Afler the case was sent back 
there was ata'k of comprom‘s2 between 
the defendants, who are represented by the 
Court of Wards, and the plaintiffs, and 
proposals were made on both sides end 
the terms of ecmpromise were agreed to 
as proposed provisionally. But it required 
the sanction of ihe Deputy Commissioner 
who wes on tour at that time, that is on 
March 11, 193]. On March 13, the terms 
of compromise were workcd out. Tha 
question of compromise by the plaintiffs 
who were suing in their representative 
capacity was considered and ultimately a 
joint petition of compromise was filed by 
the parlies en March 13, 1931, but the 
Court deferred psssing formal crders 
pending the sanction of the eccmpromise 
by the Court of Wards. On Septem- 
ber ẹ, 1931, the defendant Bijni 
Raj Estate filed a petition saying that the 
Government hed not sanctioncd the ecm- 
promise. After that a further event in 
cennecticn with the scid suit heppened 
to which we will presently refer. It appears 
that a nctice wes given to iLe -partzes to 
get ready by Jenuely £7, 1932. It wes 
said in tLe crder which is dated December 
J, 1931, and numbered 62 thet tLe plaintiffs 
must bring their witnesses cn the above 
date and the deferdant must bring their 
witnesses (n February 4,1932. On January 
27,1932, the plaintiffs asked fcr two months’ 
time stating thet the. harvest seascn was 
on and alltheir witnesses could not ceme, 
They stated further that they had certain 
religious gathering in their lucality frcm 
which they could not fird to absent 
themselves. The Court held on the same 
day, that is on January 27, 1932, that both 
those grounds were insufficient and it 
seemed to the Court that on the whole 
there were no bona fides in the application 
for adjournment; and the Court accordingly 

dismissed the suit with costs. 

Against this decree the present appeal 
has been . preferred and a preliminary 
objection. was taken to the heering 
of -the appeal on ihe ground that 
this was really an. order under ©. XVII, 
r.2 of ihe Cede of Civil Pracedure, and 
as such no ¢:ppeal wou'd lie. It appears, 
owever, frm tle foim cf tke order that 
the Oourt did-really make an order under 
O. XVII, r. 3 of the Cde, for as the decree 
shows that the matier wes treated 
asif it was heard in the presence of ihe 
Pleaders on: both sides and costs -.were 
given in the full seale.: This apparently 
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has givén rise to this appeal. As the 
decree is one in the form which is provid- 
ed forin O. XVIL, r. 3 of the Code, there 
is uo question that the appeal would lie 
but it is also competent to the appellant 
to say that in circumstances like the 
present the proper rule cpplicable was 
O. XVIL r. 2. In order to attract the 
pryvisions of O. XVIL r. 3, two conditions 
must co-exist. First the application for 
adjournment must be at the instance of 
the party to suit applying for the produc- 
tion of evidence and the second condition 
is that there must be some materials on 
which the Court can proceed to pass 
judgment. These are the two conditions 
which ere necessary in order to attract 
the provisions of O. XVII, r. 3,as has been 
pointed out ina recent decision of this 
Court in the case of Brujendra Nath 
Ganguly v. Raja Pramatha Bhusan Dev 
Rai Bahadur (1), a decision to which I was 
a party. It appzars clear, therefore, that 
the suit should have been dismissed under 
O. XVII, 1. 2 of the Oode but apparently 
the form in which the order was couched 
misled the parties end they have failed to 
make an applicati n for restoration of the 


“suit. Ifa Court erroneously passes an order 


which may be of the nature of a decree 
an appeal would undoubtedly lie to this 
Court, but we are clearly of opinion that 
the order should have been mide an 
order under O. XVII, 1. 2 in which case 
it would have been open to the present 
appellants 10 make an application under 
O. IN, r.9 of the Code of Civil Procedure 
for restoration of suit. They are apparently 
entitled to seek for this remedy in the 
present case. We have, therefore, to 
consider here as io whether in the cir- 
cumstance of the present case restoration 
of the suit can be made within the mean- 
ing of O. IX, r. 9 of the Code. The 
Appellate Court can exercise ihe same 
power es a Court of original jurisdicticn 
under s. 107, cl. (2) of the Code of Civil 
Procedure. It becomes necessary to consider, 
therefore, the question as to whether there 
was a sufficient cause for the plaintiffs 
not being ready on January 27, 1932. The 
fact which has to be borne in mind in 
this connection is that there wes a 
talk of ccmpremise upto September 8, 
1931. On the 19.h the defendant stated 
ihat the Government did not sancticn tle 
comprcmise end as this had happened 


-the plaintifs for the first time asked for 


(i) 37 C W N 666; 144 Ind. Cas. 462; A I R 1933 Gal 


“419; Ind. Rul. (1983) Cal, 533; 58 C L J 480, 
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an “djournment, beczuse, we think, tLat 
iley were not recdy on that date. - It 
cannot be seid ihat having rc gard to ihe 
circumstances ihat the Garo tenanis live 
at a considerable distance frem the place 
where the Court is situate that they could 
be reedy within thet time. At the same 
time we think that the suit ought not to 
be restored except on terms. We accord- 
ingly order that the suit should be 
restored on condition that the plaintiffs do 
pay to the defendants all the cosis which 
have been incurred up to this date includ- 
ing the cosis of this appeal, the hearing 
fee of this appeal being assessed at five 
gold mohurs and clso on the condition 
that the plaintiffs do pay to the defendants 
a farther sum of Rs. 200 as representing 
the cosis of the lower Court. The pay- 
ment of both these costs of this Cvurt 
and of the Jourt below must 
be made within one month of the 
arrival of the record in the lower Court. 
If the payment be not made within the 
time thus allowed, the suit will not be 
restored and the appeal will stand dis- 
missed with c.sts. 

As -the suit is a very old one having 
been commenced in 1921, we direct that 
the Subordinate Judge of the Assam 
Valley Districts should make his best 
endeavour to take up the case within 
three months from now and finish it by the 
end of May, 1935. 

Jn the meantime we think the -injune- 
tion granted by this Court’s Rule No. 846(1°) 
of 1934, dated June 15, 19314, should con- 
tinue in terms of the Rule. We think that 
-all the Garo tenants who are represented 
by the plaintiffs should be restrained from 
cutting and appropriating Sal and other 
trees within the forest of the petitioners 
appertaining to Pergana Habraghat and 
from causing damage, waste and mischief 
pending the disposal of the suit in the 
lower Court. To this extent the Rule is 
made absolute. No order is made as to 
costs in this Rule. 

, There is also an application in the 
alternative in connection with this appeal. 
No order is necessary on this application 
in view of our decision that en appeal lies 
to this Court, 

Patterson, J.— Tagree. 

D. Order accordingly. 


iaMrb:bLÈAU v. AHMAD ULIAN ÀLE.) 


10310 


ALLAHABAD HIGH COURT 
Scecnd Civil Appeal No. 1150 cf 1933 
February 6, 1936 
COLL'STER AND Suita, JJ. 

HAMID ULLAH-—-AIPELLANT 
Versus 
AHMAD ULLAH—RESPONDENT 
Muhammadan Law—-Gift — Mushaa, doctrine of— 
Gift of undivided share capable of partition — 
Validity—Subsequent partition and delivery to 
donee of share given—Whether perfects gift - Held, 

on fact, that gift was valid. 

Under Muhammadan Lew, with certain exceptions, 
a giftofan undivided share in property which is 
capable of partition is invalid but nct void; the 
gift being invalid and not void, it may beper- 
fected and rendered valid by subsequent partition 
and delivery to the donee of the share given to him. 

The property which was gifted was capable of 
partition consistiag of six houses and three parcels 
ofland. The donor executed a deed of gift and had 
it registered, and in the docament she stated that 
she was in proprietary possession and was convey- 
ing to the donee the same sort of possession os she 
had herself. She stated that she had given up ‘pusses- 
sion and all proprietary rights in the subject- 
matter of the gift. and that th: donee was at liberty 
to make transfers of the property in any way he 
might choose : 

Held, that the donor did practically all thet she 
was able todo in the way of divesting herself of 
possession and giving to the doaee defendant the 
same possession as she had herself, and the gift was 
valid and that the fact thet she did not give 
notice to her co-owner tə hold her share.on behalf of 
the donee, and that she did not direct the 
tenants to pay her share of the rents tothe said 
donee was not sufficient to defeat the donee’s rights, 
Muhammad Mumtaz Ahmad v. Zubaida Jan (1), 
Sheikh Ghansi v. Mohamad Sharif (2), Zahuran v. 
Abdus Salam (3), Abdul Rahiman Nachiyal v, 
Miratha Yar Ammal (4) and Ibrahim Goolam Arif 
v. Saiboo (5), referred to. . 


S.C. A. from the decision of the Sub- 
J: dge, Shahjahanpur, dated August 25, 
1933. 


Mr. S. N. Seth, forthe Appellant. 

Messrs. N. P. Asikana and L. N. Gupta, 
for the Respondent. 

Collister, J—This is a plaintiffs appeal 
which arises out ofa suit for tha - can- 
c-llation of a deed of gift which was exe-. 
cuted by the plaintiffs sister, Musammat 
Aliman, now deceased, on May 3, 1932, in 
favour of her hushand who isthe defen- 
dant in this suit on the ground that it 
was void and ineffectual. The subject- 
matter of the gift was a 7-32 share in six 
houses and thece pieces of land. The 
plaintiff elleged inter alia thatthe deed of 
gift wes cxeculed at atime of Mare-ul- 
maut, that no possession wes given is re- 
quired under the Muhammedan Law, and 
that the -deed of gift was also invalid by 
reason of the doctrine of Mushaa inasmuch 


. as it wasa gift of undivided share in proe 


perty which was capable of division. The . 
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trial Court dismissed the suit and that 
decree has been confirmed by the lower 
Appellate Court. Learned Counsel on be- 
half of the plaintiff-appellent pleads befora 
usthat the deed of gift was invalid by 
reason of non-delivery, and also under the 
doctrine of Mushaa. Tne rule of Muham- 
madan Lew is with certain exceplions with 
which we are not concerned that a gift of an 
undivided share in property which is c~p.ble 
of p>rtition is invalid but not void the 
gift being invalid and not void, it my 
þe perfected and rendered valid by sub- 
seguent parlition and delivery to the 
donee of ‘he share given to him. The pro- 
perty in this case is admittedly capable 
of partition, consisting as it does of six 
houses and three parcels of land. The 
plaintiff was admittedly in possession of 
the who'e property on behalf of the co- 
owners, and on January 17, 1933, iho 
defendant, in a statement which he made 
under O, X, r. 1, Civil Procedure Code, ad- 
mitted that he had not eciually obtained 
possession under the deed of gift. In the 
cse of Muhcmmad Mum‘az Ahmad v. 
Zubaida Jan (1, their Lordships of the 
Privy Council observed es follows : f 

“The authorities relating to gifts of Mushaa 
have been collected and commented upon with 
great ability by Syed Amear Ali in ‘his Tagore 
Lectures of 1884, Their Lordships do not refer to 
those lectures as an authority, but the authorities 
referred to show that posssssion taken under an 
invalid gift of Mushaa transfers the property 
according to the doctrines of both the Shia and 
Sunni schools—The doctrine relating to the invali- 
dity of gifts of Mushaa is wholly unadapted toa 
progressive state of society and ought to be con- 
fined within the strictest rules.” , 

In that case a lady had gifted to her 
daughter some share in revenue paying 
villages together with land, houses and 
movables. Further on in the judgment 
their Lordships observed : | 

“The lady had merely proprietary not actual 
possession of the greater portion of the property 
that i3 to say, she was merely in receipt of the rents 
and profits. In the deed of gift she declared that she 
had made the donee possessor of all properties given 
by the deed; that she had abandoned all connections 
with them; and that the donee was to have com- 
plete control of every kind in respect thereof, 
Their Lordships have no doubt that sufficient pos- 
session. was taken on behalf of the daughter to 
render the gift effectual.” ; 

It will be observed that in that case the 
donor had directed her daughier’s husband 
who was the manager of the estates to 
carry the gift into effect and to that extent 
the case for the donee was undoubtedly 
stronger than the case with which we are 
now dealing. In the case of Sheikh Ghausi 


(1) 11 A 480; 16 1 A 205; 5 Sar 433 (BO). 
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v. Muhammad Sharif (2), a certain person 
gifted to his maternal grandson a house,a 
kihlu cnd some shares in I plois of a 
fixed-rute holding. The Subordinate Judge 
who heard the first appeal from the decree 
of th: trial Court found that the donor was 
in emstructive possession of the fixed- 
rate holding, and that he had done every- 
thing which ke could reasonably be ex- 
pected to d> to enable the donee to obtain 
possession. A learned Single Judge of this 
Court after referring to the Privy Council 
case of which we have already. made men- 
tion observed as follows : 

“Mulu (i.e the donor) had a share in the 
fixed-rate holding jointly with the defendants. He 
was in constructive possession of the holding through 
the defendants. He didall that lay in his power 
to do to wipe himself off and tə put his donee 
into the same kind of possession as he himself had 
over the property. This gift was, therefore, com- 
plete under the Muhammadan Law.” 

In thecase of Zahuran v. Abdus Salam (3) 
certain shops end houses had belonged to 
a man named Abdul Rohim. On the 
latter’s death his widow gifted her 1-16th 
shore inthe aforementioned propety. A 
Bench of the Oudh Chief Court reviewed 
Iha various authorities including the Privy 
Council case to which we have already re- 
ferred and another Privy Council case of 
which mention will be made hereafter and 
at p. 73* the learned Judges observed : 

“In the present case the subject-matter of the 
gift was not capable of being delivered in any 
Manner other thun that which the donor adopted. 
She executed a deed of gift, evidencing her inten- 
tion to make the gift. She registered the deed, 
thereby giving publicity. She put the donee in 
possession of the gifted property, the possession 
being of the same nature as she hereszlf had had, 
and finally she authorised the donee to appropriate’ 
the profits of the gifted property and to obtaina 
partition thereof at any time he thought fit to 
do 60,” 


Learned Counsel for the pleintiff-appel- 
lent would distinguish that case from the 
case before uson the ground (1) that in 
the Oudh case the dcnor had herself for 
some time after her husband's death re- 
ceived her share of profits, and (2) that 
she specifically authorised ihe donee to 
obtain a partition but it seems to us that 
there is little real distinction. In the case 
cf Abdul Rahiman Nachiyal v. Miratha 
Yar Ammal 24 Ind. Cas. 10 (4), a Bench of 
the Madras High Court held that under the 

(2) AT R 193) All, 793; 124 Ind. Cas. 728; Ind. Rul, 
(1930) All. 584. 

(3) A I R 1930 Oudh 71; 123 Ind. Cas. 857; 7 
OW N 88; 5 Luck, 597; Ind, Rul. (1930) Oud 


201. 
dere 21Ind Cas.10:A I R 1915 Mad. 265;1 LW 


*Page of A. IR. 1930 Oudh—-[Ed] aie 





530 


Muhammadan Law -there cannot be,a gift 
of an undivided share in immovable’ pro- 
perty as such share is not ‘capab'e of acutel 
physical possession. In that case tle donor 
was apparently the owner end in posses- 
sion of the gifted properties, but it dces 
not appear ihat he give tothe donee such 
possession as he had himself or in fact that 
a gave the donee any sort of possession at 
Bill. 

-Inthe case of Ibrahim Goolam ‘Arif v. 
Saiboo (5), a gift had been made in respect 
of: scme sharesin a company end some 
shares in freehold properly in Rangoon. 
At page 23* their Lordships of the Privy 
Cou.cil observed : 

- “Now it is said that this gift was void, as being 
contrary tothe doctrine of Mushao. In the first 
placs, evenif the duty of the Courts were, to cəm- 
struct e prohibition of gifts of undivided shares c£ 
what is divisable which snould be applicable to 
the- conditions of modern. life, it would seem im- 
pussible in the case cf the shares and extremely 
difficult in tne case cf freehold property in a town 
tocarry it out” 

The first portion of the above ` observe- 
tion seems to suggest a doubt in their 
~ Lordships’ mind as to whether by recson 
óf ifs “unsuitability to the conditicns of 
modern life the dccirine of Mushaa should 
be applied bythe Court at all. A few 
lines further on their Lordships have 
quoted the remarks of the Privy Council in 
the ‘case of Muhammad Mumtaz Amad v. 
Zubaida Jan (1), to which we have el- 
ready made reference namely that “the 
doctrine relating tothe invalidity of gifts 
of Mushaa is wholly unadapted toa pro- 
gressive state of society.” 

It hasto be seen in the present case 
what it was that Musammat Aliman did in 
the way of transferring her possession. 
She executed a deed of gift and-had it 
registered, andin the document she stated 
that she wasin proprietary possession and 
was conveying tothe donee the same sort 
of possession as she had herself. She stated 
that she had given up possession and all 
proprietary rights in the subject-matter of 
the’ gift, and that the donee was at liberty 
to make transfers of the property in any 
way he might chocse. Itis contended be- 
fore us that she oughtto have given a 
notice to the plaintiff to hold her eshare on 
behalf of the donee and that she ought to 
“heve directed tLe tenants to pay her share 
of ihe renis to tke said-dcnee. As regards 
ihe second pcint it’ dces nct appear that 


(5) 8501; 3414 167; 4LB R 154;60 Ld 695; 
11 Č W N 973; 9 Bom. L R 8217M Lv 403, 2M L. 
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she herself was receiving any share of the 
renis, and.as regards the first pont, we 
do not consider that this.omission on her 
part to serve a notice on the plaintiff is 
by itsetf sufficient to defeat the defendant's 
rights. It appears that on December | 19, 
1931, she had served a notice on the plaint- 
iff calling upcn him to have her share 
pertilioned but that notice was nos com- 
plied with. She edmittedly had no phy- 
cial possession but was in coustructive - 
possession through the plaintiff and it 
seems tous that there was as complete a. 
transfer of the gift to property as the 
circumstances permitted with the exception 
of the one fact that she did not notify {he 
plaintiff and direct him tc hold her share 
of tLe property.on behalf of the donee. 
She, however, put the donee in a positicn 
to obtain possession and it is a fact, as 
stated inthe pluint, that the defendant 
donee instituted a suit for his share of the 
rents on the basis of this deed of gift. 
That suit has since been decreed, but the 
decree is not yet final inesmuch ss an 
appesl is pending in this Cour’. In all 
the circumstances of this case, we cre 
inclined to teke the view that Musammat 
Aliman did practically a!l that she wes 
able to do in the way of divesting herself 


‘of possession and giving tothe donee de- 


fendant the same possession as she had 
herself. cee ` 

Learned Counsel for the plaintiff-appel-. 
lant has given up the plea relating to 
Marz-ul-maut which appears in his.grounds 
of appeal. For the reason given above 
this. appeal fails and is dismissed with costs, 


No Appeal dismissed. ` 


_ LAHORE HIGH COURT 
Civil Revision Petition No. 64 of 1936 
April 18,1936 
; Jar LAL, J. 
Sardar UJJAL SINGH-SUNDER SINGH 
—PLAINTIFF—PETITIONER N 
Z VETSUS v OE 
Haji AHMAD YAR KHAN—DEFENDANT | 
— RESPONDENT . 
Stamp Act (II®of 1899), s. 33—Scope of--Docu- 
ments not tendered in cvidenee—Nor party intend- 
ing to tender them—Transliterations filed along with 
plaint in case of necessity— Necessity not arising— 
Judge, if can impound them and direct pcyment of 
duty and penalty, : : 5 
Section 33, Stamp Act, provides that every person 
having by law or consent of parties authority to 
receive evidence and personin charge of a public 
office except an officer of Police before whcm any. 
instrument chargeable, in his opinion, with duty is 


1936 


produced or comes inthe performance of his fuac- 
tions, shall, if it appears to him that such instru- 
ment is not duly stamped, impound the same. 

The mere production of a copy of the document 
without an attempt to prove it or without an attempt 
to teuder it formally in evidence does not amount 
to the production of the document before the person 
concerned, Nor does the document under such cir- 
cumstances come before the person concerned in the 
performance of his functions. 

Where the documents are never tendered in evi- 
dence and the party does not intend to tender them 
and their transliterations are merely filed with 
the plaint to be used in case of necessity and this 
necessity has not arisen, the Judge is not competent 
to impound the document and to direct the payment 
< of duty and penalty under s. 33 of the Stamp Act. 

C. R. P. under s. 44 of Act IX of 1919 and 
s. 107 of Government of India Act, for revi- 
sion of the order of the Senior Subordinate 
Judge, at Shahpur, Sargodha, dated Novem- 
ber 29, 1935. 

Mr. Jai Gopal Sethi, for the Petitioner. 


Judgment.—The petitioner instituted a 
suit for recovery of money from the res- 
pondent whois neither present nor repre- 
sented beforeme. The suit was based on 
a writing which was signed by the defend- 
unt. The writing in question is that 
Rs. 7,687-12-6 is due to the plaintiff from the 
respondent on account of previous accounts. 
This document is signed by the defendant. 

“When the plaintiff presented the plaint he 
also filed, along with the transliteration of 
the writing mentioned above, the translite- 

ration of two other writings which are of a 
previous date and relate to different amounts 
but are substantially in the same terms. 
. it appears that the Stamp Examiner ins- 

pected the record and formed an opinion 
that the three writings in question amount- 
ed to three bonds and as each of them bore 
a stamp of one anna, they were insufficient- 
ly stamped and could be admitted only on 
payment of penalty and the requisite deti- 
ciency in stamp duty. This matter having 
been brought to the notice of the trial 
Judge he directed the plaintiff to produce 
the original bouk in which the writings were 
contained, tore off the relevant pages of the 
book and impounded the documents direct- 
ing the plaintiff to pay penalty and the 
balance of the stamp duty, holding that each 
document was a bond. 

With regard to the writing for Rs. 7,687-12-6, 
the petitioner's Counsel states thet he hes 
already presented this document in Court, 
he does rely upon it and has paid the penal- 
ty but has moved the Financial Commis- 
sioner to remit the penalty. With regard to 
the other two documents, he says that he 
has never tendered them in evidence and 
he does notintend totender them, Their 
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transliterations were merely filed with the 
plaint to be used in case of necessity and 
this necessity has not and would not arise. 
He, therefore, says that the learned Senior 
Subordinate Judge was not competent to 
impound the document and to direct the 
payment of duty and penalty under s. 33 
of the IndianStamp Act. That section pro- 
vides that every person having by law or 
consent of parties authority to receive evi- 
dence and person in charge of a public 
office except an Officer of Police before whom 
any instrument chargeable, in his opinion, 
with duty is produced or comes in the per- 
formance of his functions, shall, if it appears 
to him that such instrument is not duly 
stamped, impound the same. 

The questicn is whether under the cir- 
cumstances mentioned above the two docu- 
ments, other than the document for 
Rs. 7,637-12-6 were produced or came before 
the Senior Subordinate Judgein the per- 
formance of his functions. In my opinion, 
they did not. The mere prcduction of a 
copy of the document without an attempt 
to prove it or without an attempt to tender 
it formally in evidence does not amount to 
the production of the document before the 
person concerned. Nor does the document 
under such circumstances come before the 
person concerned in the performance of his 
functions. I also consider that all the three 
documents mentioned do not fall within the 
definition of “bond.” They are merely 
acknowledgments of liability for the pur- 
poses of the Indian Stamp Act. They do 
not contain any express promise to pay, 
they are not attested by witnesses, but they 
merely record tke fact that the amounts 
mentioned in them were due from the 
plaintiff to the defendant on account of pre- ` 
vious accounts ; they are nothing more than 
acknowledgments and are liable to duty 
as such. The duty on an acknowledgment 
js one anna and consequently if the docu- 
ments in question bear astamp of one anna 
each, they must be held to be duly stamped. 
The question relating to the documents 
mentioned first above isnot before me. It 
is before the learned Financial Commission- 
er. I, therefore, pass no orders about it. 

With regard to the other two documents, 
I accept tle petiticn and set aside the 
order of the Senior Subordinate Judge hold- 
ing that they are bends and direct that the 
penalty and the deficiency in stamp duty, if 
recovered from the petitioner, be refunded 
tohim. ‘here will be no order as to the 
costs of this petition. ° 

D.” Petition accepted, 
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NAGPUR JUDICIAL COMMIS- 
? SIONER’S COURT 
First Civil Appeal No. 154 of 1933 
June 29, 1935 
SUBAEDAR, A. J. C. 
KALURAM REKCHAND MARWARI 
~-PLAINTIFEF—A PPELLANT 


f l LETSUS 
SHAMRAO AND orpers—Derenpdints— 
RESPONDENTS 


Hindu Law-—-Widow— Alienation—Legal necessity 
—Duty of creditor~ Out of Rs. 400 consideration, 
Rs. 234 paid in:treasury on account of overdue 
land revenuc—Whether proves legal  necessity— 
Stridhan~Widow landlord—Tenant surrendering 
fields in consideration of decretal debt owned to 
her ‘personally~-Whether accretion to husband's 
property or her -stridhan—Interest-2 per cent. 
per mensem at simple rate in case of default, 
Whether per se usurious—Contract Act (IX of 1872), 
so Td. 

The fact that out of the consideration of Rs. 400 

borrowed Rs. 231-6 annas were deposited in the 
treasury on account of the payment of land revenue 
which was overdue alone is insifficient to support 
legal necessity. There must be evidence to show 
that tbe creditor. made inquires before advancing 
loan as to its necessity cr any evidence that there 
was pressure upon the estate. Rameswar Mondal v. 
Provabati Debi (l) and Jagannath Singh v. Gur 
Charan Singh (2), relied on. 
“Where the consideration-{for the surrender of fields 
is the decretal debt owed by the surrendering 
tenants to the widow personally, it must be held 
that it was her self acquisition and not an accretion 
to property which she had inherited from her bus- 
band. Simply because she happened to be the land- 
lord of the property, she has necessarily to take the 
surrender as she cannot otherwise take the fields 
in -satisfaction of her decretal debt. 

Rupees 2 per cent. per mensem at simple rate in 
cases of default is not per se either usurious or in 
the nature ofa penalty.. Ramrao v, Gopala Patil 
(5), applied. 

F.O. A. against the decree passed by the 
First Sub-Judge, First Class, Wardha, in 
Civil Suit No. ok of 193], dated July 
26, 1933. 

Mr. Pendharkar, for the Appellant. 

Messrs. S. B. Gokhale and N. T. Man- 


galmoorit, for the Respondents Ncs. 1 and 2, 


dudgment.—This appeal arises cut of a 
suit which tke pleintif-appellant had insti- 
tuted against the legal representatives 
of one Jankibai, who hid executed a mort- 
gage in his favour on April 26, 1923, for 
a consideration of Ks. 2,200 consisting of 
seven items mest of which were old debis, 
to recover Rs. 8,146 which were due under 
the aforesaid mortgage. The mor:gage 
was by conditional sale over preperties 
some of which were thestridhan of the 
morlgagor and some of which she hid in- 
herited from her husband. The plaintit 

_ wanted a decree for, foreclcsure against 
zall the items of the morlgaged properties 
ra kJ 
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on tke ground that the consideration for 
the norigage was justificd for legal neces- 
sity. 

The defendants-respondents resis'ed tke 
suit on several grounds. They denied that 
any part ofthe morigaged properties wes 
the stridhan of Jankibai, that al- 
though some items of the morigaged pro- 
perty stood in ihe name of Jankibai even 
from ithe life-time of her husband, they 
were really benamiand that the real owner 


of the entire estate was Yeshwantrao, the 
husband of Jankibai. The debt was re- 
payable in four annual instalments with 


simple interest at 1 per cent. per mensem 
but defeulted instalmen's were to carry 
interest at 2 per cenl. per mensem simple 
and on default of two instalments, the 
whole amount was recoverable with in- 
terest a. 2 per cent. per mensem. The 
plaintiff claimed interest at the latter 
rate from the date of the default. The defend- 
ants demurred io the payment of the 
enhanced rate of interest on the ground 
that it was penal end usurious. 

The trial Court found thet excepting the 
Re. 0-6-0 share in Khel B of Mouza Potra 
and certain occupancy fields in Khel A the 
rest of the mortgaged property belonged 
to the estate of Jankibai’s husband, that no 
legal necessity for any part of the con- 
sideration was made out by the plaintiff, 
and that the interest charged was usurious. 
On (these findings a preliminary decree for 
foreclosure for Rs. 5,192, which included the 
amount of interest at l percent. per 
mensem, w2s passed against the first two 
defendants and the Re. 0-6-0 share in Khel B 
of Muuza Potra and fields Ncs. 93 and 98 of 
that Khel. The rest of the mortgaged 
properly was excluded from the decree. 
It is against this decree that the plaintiff 
has filed the present first appeal. 

The first point pressed for the appel- 
lant wes that the finding of the lower 
Court that there was no legal necessity tor 
any partof tke  ccnsideraticn wes not 
wairented by the evidence on record 
perticulary astothe amount cf Rs. 40u 
cash said tohave been borrowed for pay- 
ment cftke land revenue due on tke 
mortgaged property. Having exemined cach 
item of the cofisideration separately in the 
light of the evidence on record, the learn- 
ed Counsel fcr the appellant was unable to 
show any evidence from which it could be 
held that eny portion of the consideration 
was really supported by legal necessity. It ig 
undoubtedly proved that out of the con- 
sideration of Rs. 400 borrowed on Jung 
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13, 1921, Rs. 234-6 were deposited in the 
treasury on account of the payment of 
land revenue which was- overdue. But as 
pointed in Hameswar Man dal v. Provabati 
Debi (1) and Jagannath Singh v. Gur 
Charan Singh (2) these fucts alone are in- 
sufficient to support legal necessity. There 
is no evidenze that the plaintiffs made 
any enquiry before advancing this item 
as to the necessity of loan or any evidence 
that there was pressure upon the estate. 
, therefore, uphold the finding of the 
lower Court that the plaintiff-appellant has 
failed to prove legal necessity as to any 
part of the consideration of the mortgage 
in suit. 

The next point Pressed was thal the 
lower Court was Wrong in holding that the 
malik makbuza field No. 164-2 and the two 
khudkasht fields Nos. 44 and 50-2 were not the 
stridhan of the mortgagor Jankibaj. In my 
opinion this contention is correct. Ib was 
definitely pleaded by the plaintiff-appellant 
in para.5 of his written statement dated 
June 17, 1932, that field No. 164-2 was pur- 
chased by Jankibai on April 19, 1912, from 
one Sitaram Gunakar for Rs. 145 by a 
duly registered sele-deed in which it was 
described as Nos. 161-176, Beyond stating 
that No. 164-2 was already in possession of 
Yeshwantrao before his demise the con- 
testing defendants did not categorically 
deny the averment of the plaintiff that this 
field was purchased by Jankibai in 1912 
under the description of No. 161-176. On 
the finding that Jankibai was the owner 
in her own right of Khel B and some fields 
in Khel A it followed that she had means 
of herown from which the consideration 
for the purchase under Ex, 2, D-1, could 
come Out. Under these circumstances the 
lower Court was not justified in pre- 
suming that the purchase of this field was 
made by her out of the savings from her 
“ husband’s property in her possession. The 
case of Rukhmabai v. Jaipal (3) relied on 
by the lower Court is easily distinguishable 
on facts from the present one because in 
that case the widow had no independent 
properly of her own. Disagreeing then 
from the lower Court I hold that feld No. 
164-2 was the personal property of Janki- 
bai. [ was pressed b y the Counsel for the 
respondent No. 2 to remand the Case to 
clear up the ambiguity in the identity of 


(1) 19 CW N 318; 25 Ind. Cas? 84; 20 O L J 93, 
o 4 Muck 219; 114 Ind. Cas. 783; 50 W N 
Y7 


(3) 23 N LR 103; 100 Ind. Cas. 457; AIR 1997 
Nag, 122, i 
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this field but as pointed oùt above since 
this defendant did not deny the assertion 
of the plaintiff that, No. 164-2 corresponded 
with Nos. 164-176, he must be deemed to 
have admitted the assertion. I, therefore, 
see noreason to remand the case. l 
As regards the two khudkasht fields which 
are in Khel A of Mouza Potra, it is contend- 
ed that because the consideration for the 
surrender of these fields was the decretal 
debt owed by the surrendering tenants to 
Jankibai pèrsonally, it must be held that it 
was her self-acquisition and not an accre- 
iion to Khel A which she had inherited 
fromher husband. In my Opinion this 
contention is also correct. Simply because 
Jankibai happened to be the landlord of 
KhelA she had necessarily to take the 
surrender as she could not otherwise take 
the fields in satisfaction of her decretal 
debt. The lower Court seems to havo 
missed the point under consideration | in 
arriving atthe finding that the acquisition 
of these fields by Jankibai was the acere- 
tion to her husband’s estate. Disagreeing 
with the finding of the lower Court, I 
therefore, hold that these two fields were 
also the stridhan of Jankibai. 
The last point thatremains for conside- 
ration is the rate of interest to be allow- 
ed to the plaintif. This matter has been 
dealt with by the lower Court in para. 14 
of its judgment. The lower Court charac- 
terised the rate of higher interest as 
usurious on the assumption that the mort- 
gagor was an old widow and the plaintitt 
took advantage of that fact. There is, 
however, not a tittle of evidence in the 
case that any undue advantage was taken 
by the plaintiff of Jankibai in this matter. 
Rupees 2 per cent. per mensem at simple 
rate in cases of default is not per se 
either usurious or in the nature of a 
penalty. In Dadnu v. Somnath (4) which was 
followed in Ramrao v. Gopala Patil (5) it 
was held that an agreement to pay com- 
pound interest at an enhanced Tate on 
default in punctual payment of simple in- 
terest at a lowerrate being a penalty, 
the provisions of s. 74 of the Contract Act 
are complied with if the Court either 
gives compound interest at the original rate 
or simple interest at the enhanced rate. It 
follows then that even if the increased rate 
in the present case was at compound Tate, 
the Court would have allowed either com» 
pound interest at the original rate or 
f 9; 7 Ind, Cas, 547, 
Q 23. NER HS, 140 Ind. Cas, 406; A IR 1932 
Nag. 163; Ind, Rul, (1932) Nag, 153 4 
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simple interest at the enhanced rate. The 
présent’ case, therefore, falls within the 
purview of the first part of s. 74 of the 
Indian Contract Act in that there is 
a definite rete of 
contract asthe amount to be paid in 
case of breach. The plaintiff is, therefore, 
entitled to reasonable compensation not 
exceeding the amount so named. Having 
regard to all thecircumstances. I consider 
that the plaintiff should be allowed interest 
at Re, 1-8-0 per cent. per mensem by way 
of reasonable compensation. 

The result is that the decree of the lower 
Court/is modified by including the three 
fields Nos. 164-2,° 44 and 50-2 in the ‘list of 
theitems of the mortgaged property which 
is to be forclosed in default of payment 
of the decretal amount which will be re- 
calculated by allowing interest at Re. 1-8 per 
cent. per mensem from the date of default 
to the date now fixed for payment which 
will be 6 months from to-day. The ccsts 
‘of the present appeal will, however, be 
‘borne by the parties as incurred as the 
‘success has been divided. Costs, in the 
lower Court, will be paid as ordered by 
“that Court, © 
_ De Si Dzeree modified. 
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` ALLAHABAD HIGH COURT 
_ Civil Revision Application No. 465 of 1935 
ea February 28, 1936 
ae ALLSOP, J, 
RAM GHULAM—Piatntirr— 
: APPLICANT | 


f VETSUS 
BANDHU SINGH- -DEFENDANT — 
OppositTs PARTY 

U. P. Agriculturists’ Relief Act (XXVII of 1933), 
~ ss. b, 2 (2) Expl. 6, 12, 3—Subsequent purchaser of 
-mortgaged property impleaded — Such person 
claiming to be agriculturist —Essential tobe proved 
. Such person entitled to redeem under s. 12— 
Chap. TII, if applies— Period of instalments, limit of 
—‘Decree’ ins. 3 Q) proviso, meaning of—Period 
- of instalments to be reckoned Jrom date of instal- 

ment decree. 

Where a subsequent purchaser of mortgaged 
property is impleaded in a suit on a mortgage, 
claims, in execution, that he was an agriculturist 
for the purposes of s. 5, U. P. Agriculturists’ Relief 
Act, he should establish three facts, namely, (1) that 
the mortgagor was an agriculturist because otherwise 
the transaction would not amount to a loan within 


the meaning of the Act ‘according to the definition - 


given ‘im s..2 (10) (a), (¢)that he himself was an 
agriculturist onthe date ci theloan: and (3) that 
he himself was an agrictilturist at the date of the 
institution of the 
passed. . ars ae 

Where the subsequent purchaser of the morigaged 
property is a person who would have been entitled to 
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redeem the mortgage under the provisions of s. 12 of 
the Act he is a person to whom Chap. III applies. 
An agriculturist for. the purposes of Chap, JII in 
accordance with Expl. (6) tos. 2(2) is a person 
who, if he pays both rent and revenue, does not pay 
a total of rent and revenue exceeding Rs. 1,000. 
When he pays Rs. 88 a year as Government revenue 
and Rs. 50 a year as rent, he isan agriculturist and 
the period of instalments to be paid by him should 
not extend beyond four years frem date of decree. 

For the purposes of s. 5 the meaning ofthe word 
decree inthe proviso of s. 3 (l) is the decree for 
instalments and not the original decree which is 
converted into adecreefor instalments the Court 
at the time of passing an instalment decree under 
Oh Wshall reckon the period of instalments from 
the date of the instalment decree and not from the 
date of the original decree. 

of the 


Cc. R. App. egainst an order 
Munsif, Chandausi, dated September 16, 
1935. 

Messrs. Baleshwari Prasad 
Narain Sahai, for the Applicant. 

Order.—This is an application in re- 
vision against an order passed by the 
learned Munsif of Chandausi in the course 
of the proceedings in execution of a decree. 
The suit which gave rise to these pro- 
ceedings was instituted on February 27, 
1935, It wasa suit for the recovery ofa 
sum of Rs. 1,040 with interest by the sale 
of property mortgaged by a deed, dated 
May 6, 1927. The defendants to the suit 
were the heirs of the deceased mortgagor 
and a subsequent purchaser of the property 
who is now the opposite party to this 
application. This subsequent purchaser 
Bandhu Singh ecquired the property by 
sale in the month of August 1933. He 
paid a sum of Rs. 3,100 for the property. 
Out of this sum, Rs. 750 were left in his 
possession in order that he might redeem 
the mortgage of May 6, 1927. He did not 
redeem and it was for this 1eason that the 
suit was instituted. The learned Munsif 
passed a preliminary decree on March 27, 
1935, and then Bandhu Singh put in an 
application that the decree might be con- 
verted into a decree for payment by instal- 
ments under the provisions of s. 5, Agricul- 
iurists’ Relief Act. The learned Munsif 
accepted his contention, reduced the in- 
terest and directed that payment should 
be made by annual instalments of Rs. 150. 

Two points are raised by the epplicant. 
The first is ¿hat the Agriculturists’ Relief 
Act didnot apply to Bandhu Singh. he 
other is that the Court below was not enti- 
tled to pass an order by which the period 
of payment by instalments extended beyond 
four years. š 

The argument upon the first point is 
based on the provisions of s. 8 of the 
Act Section 5 ands. 8 are both in Chap, IG 


and Sri 
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‘Section 8 says that no person shill be 
deemed to be an agriculturist for the pur- 
-poses of this Chapter unless he was an 
agriculturist beth at the time of the ad- 
vance of the loan and at the date of the 
- Suit. The applicant contends that Bandhu 
- Singh had no existence asan agriculturist 
‘in so faras this transaction is concerned, 
. because the money was not advanced do 
him. This argument has, in my opinion, 
no force. We cannot go beyond the plain 
meaning of the section. Bandhu Singh 
claims to be an agriculturist for the pur- 
poses of 8.5 and therefore all that can be 
expected of him is that he should establish 
that he was an agyrculturist at the date 
when the suit was instituted and also that 
` he was an agriculturist at the date when 
the loan was taken. It cannot be said that 
he cannot be deemed to have been an agri- 
- culturist on this latter date merely because 
the loan, was not advanced to him. In 
order that s. 5 should apply, it is necessary 
for Bandhu Singh to establish three facts, 
namely, (1) that the mortgagor was an ag- 
riculiurist because otherwise the transaction 
would not amount to a loan within the 
meaning of the Act according to the defini- 
tion given in s. 2 (10) (a); (2) that he 
himself was an agriculturist on the date of 
the loan: and (3) that he himself was an 
agriculturist at the date of the institution 
of the suit in which the decree was passed. 
I- find that a specific objection was taken 
in the Court below that Bandhu Singh was 
_ not an agriculturist at the date when the 
mortgage was executed. There is no find- 
ing upon this question and therefore the 
Court below was not entitled to pass the 
order which it did pass. Unless it is 
found that Bandhu Singh was an agricul- 
turist at that date it cannot be said that 
the Court had jurisdiction to apply s. 5 of 
the Act tohim. For this reason the order 
of the Court must be set aside and the 
case returned fcr decision. 

The other point raised was that the in- 
stalments should not have been extended 
beyond a period of four years. Unders. 5 
of the Act a decree for payment of in- 
stalments must be drawn up in accordance 
with the provisions of 8. Section 3 
says that the period of instalments shall 
not extend beyond four years from the date 
of the decree in the case of an agricul- 
turist to whom Chap. Il applies. The 
question therefore is whether Chap. IN ap- 
plies to Bandhu Singh. Section 12 is in 
Chap. III. It provides that an agriculturist 
“who has made a mortgage either before 
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or after the passing of the Act or any 


. other person entitled to institute a suit for 


redemption of the mortgage may at- any 
time afler the principal money has become 
due and before a suit for redemption is 
barred, file an application befere the Court 
within whose jurisdiction the mortgaged 
property or any part of it is situate praying 
for an. order directing that the mortgage 
be redeemed. Bandhu Singh wasa person 
who would have been entitled to redeem 
the mortgage under the provisions of 
s. 12 of the Act and therefore he is a 
person to whom that Chapter applies. The 
question now is whether he is an agri- 
culturist to whom that Chapter applies 
because, if he is, the period of instal- 
menis must not extend beyond four years 
from the date of the decree. An agri- 
culturist for the purposes of Chap. Hl in ac- 
cordance with Ex. (6) tos. 2 (2) is a person 
who, if he pays both rent and revenue, 
does not pay atotal of rent and revenue 
exceeding Rs. 1,000. Bandhu Singh says 
that he pays Rs. 88a year as Government 
revenue and Rs. 50a year as rent. He is 
consequently an agriculturist to whom the 
provisions of Chap. IH of the Act apply. 
It follows from this that the period during 
which instalments are to be paid shall not 
exceed four years. 

There may be one further difficulty in 
applying a meaning to the term decree 
in the proviso to s. 3 (1) of the Act. The 
Act says that the period of such instal- 
ments shall not extend beyond four years 
from the date of the decree. Section 3 
refers to those cases in which an instal- 
ment decree is passed in the first instance. 
Section 5 applies these terms to instalment 
decrees passed on the conversion of other 
decrees. 

I have nodoubt that for the purposes 
of s. 5 the meaning of the word decree 
in the proviso to s. 3 (i) is the decree 
for instalments and not the original de- 
cree which is converted into a decree for 
instalments. I consider thatthe Court at 
the time of passing an instalment decree 
under Chap. V shall reckon the period of 
instalments from the date of the instal- 
ment decree and not from the date of the 
original decree. As the Court below has 
not decided whether Bandhu Singh was an 
agriculturist at the date when the loan 
was made, that is onthe date when the 
mortgage was executed the order of the 
Court below is set aside and the case is 
remitted for decisién according to law 
aftér all the necessary questions at issue 
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have been decided. The costs in. this 
application will abide the result. 


N. Case remanded. 


. , CALCUTTA HIGH COURT . 
Criminal Appeals Nos. 623 and 624 of 1934 
January 25, 1935 
S. K. Gnose AND HENDERSON, JJ. 
BIMAL KRISHNA BISWAS AND ANOTAER 
—ÅPPELLANTS 
veTsus 
EMPEROR—Responpgnt 

Arms Act (XI of 1878), ss. 14, 15—Prosecution 
under—Duty of prosecution—Possession of arms 
` in furtherance of terrorist movement, whether by 
itself offence under Act—Criminal trial—Ac- 
complice—Evidence of—Corroboration—Independent 
corroboration—Evidence Act (I of 1872), ss. 114, 
illus. (b), 133, | 
In a prosecution for possession of firearms in 
contravention of ss.14 and 15 of the Arms Act, it is 


incumbent on the prosecution to prove that the fire- - 


arms were possessed in contravention of ss. 14 and 
15 of the Act, in other words that they were posses- 
sed without license or other legal authority. It is 
incumbent on the prosecution to lead some evidence 
which would justify an inference that the possession 
was against the provisions of the Arms Act. The 

‘fact that these firearms have been possessed in 
furtherance of terrorist movements is not in itself 
an offence under the Arms Act. [p. 567, col. 2) 

It may be that there is a conspiracy to commit 
terrorist crimes and it may be that there is a con- 
spiracy to possess fire-arms in contravention of the 
Arms Act. But the two things are not the same. 

- From the fact of being members of an organisation 
the object of which is to commit terroristic offences 
it would not follow in the absence of other evi- 
dence, that the accused were also parties to a 
criminal conspiracy or the specific and definite 
purpose 01 possessing fire-arms in contraventj 
¿the Arms Act. It is a fallacy to ODO 
merely because one was a member of the larger or- 
ganisaticn, one was also a member of the smaller 
organisation although the immediate objects of the 
we ae not one and the same. [p. 567, col. 2; p. 568, 
col. 1, 

It is unsafe to rely on the testimony of - 
ecmplice without independent conabor e, 
both as to the crime and as to the 
criminal; the corroboration of one t 
by another tainted evidence is not 
corroboration. [p. 568, col. 2] 

The rule fe a requiring 
tion is a rule of caution which applies t - 
complice evidence. In England. it fs had os 
principles derived from the judicial experience of 
ages. In India it is expressly confirmed by s. 114 
vt the Evidence Act. The qualification to illus (b) 
under s. 114 only points out that in a particular 
case there may be circumstances, for instance cir- 
cumstances showing previous concert among ac- 
complices to be highly improbable, which ma: 
lessen the degree of independent corroboration 
required. But these circumstances themselves haye 
to. be proved by independent evidence and it does 
not make the general rute of caution inapplicab] 
for witnout corroboration the risk remains and hae 


ainted evidence 
an independent 


independent corrobora- 


BIMAL KRISHNA BISWAS V. EMPEROR (CAT) 


identity of the’ 


16310 


Fi what the Court has to remember. [p. 569, col. 


Per Henderson, J.—A rule of law is not the same 
thing as a rule of prudence. The rule of law is 
contained in s. 114 of the Evidence Act, which 
lays down that the Court may presume that an ac- 
complice is unworthy of credit unless he is cor- 
roborated in material particulars. To say that an 
accomplice is to be corroborated in material parti- 
culars is not the same thing as to say that he is to 
oe corroborated by a witness who is not an accom- 
plice. No doubt it is a rule of prudence to say 
that ordinarily evidence which is itself tainted 
should not be accepted as corroboration of tainted 
evidence. But itis opposed to all common sense 
to lay down that in a case, the circumstances of 
which (show that the rule of prudence does not 
apply, the Court is precluded from acting on evi- 
dence which it believes to be true, [p. £70, col. 1.] 


Messrs. Santosh Kumar Basu and Mohit Kr. 
Chatterjee, for the Appellant in No. 628. 


Messrs. N. K. Basu, Lalit Mohan Sanyal 
and Phanidra Mohan Sanyal, for the Ap- 
pellant in No. 624. 

Messrs. Khundkar and Nirmal Chandra 
Das Gupta, for the Crown. 


S. K. Ghose, J—The appellants in these 
two appeals were tried before a Special 
Magistrate of Barakpore on charges under 
s. 19-A of the Arms Act as amerded by 
Bengal Act XXI of 1932 and s. 120-B of 
the Indian Penal Code. ‘They have all 
been convicted under those sections and 
the appellant Aswini Kumar Ghose has 
also been convicted under s. 19-A of the 
Arms Act as amended by Bengal Act XXI 
of 1932. Bimal Krishna Biswas has been 
sentenced to undergo rigorous imprison- 
ment for 7 years and each of the other two 
appellants has been sentenced to undergo 
rigorous imprisonment for 5 years. Besides 
these appellants four other persons were 
put on trial. Out of these three, namely 
Kalidas, Ghose, Lakshman Chendra Adhi- 
kary and Panchanan Samanta pleaded guil- 
iy ənd were convicted on that plea and 
each of ihem was senfenced to undergo 
rigorous imprisonment for 6 months. They 
have been examined as witnesses for the 
prosecution. Kalidas, prosecution witness 
No. 37, Lakshman presecuticn witness Nv. 38 
and Panchanan, proseculion witness No. 39. 
Another accused Pankaj Kumar Mitra was 
granted pardon and examined as a wit- 
nese, prosecution wilness No. 34. 

The case for the prosecution is as fol- 
lows:—On February 18, 1934, Bimal 
was errested under s. 34 ofthe Criminal 
Procedure Ccde. He was released the next 
day, but was re-arrested. _On March 19, 
as the result of certain information receiv- 


‘ed, the Police searched the house of Kalidas 
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and arrested him. He made a confession 
which was recorded on March 23. On 
the sama day the house of one Bimala 
Baia Debi was searched and three revolvers 
which are marked as Exs. IV, V and VI, 
in the case were recovered. Thereupon a 
First Information R»port, Exhibit 3, was 
drawn up. On March 20, there was a 
search in the houses of Lakshman, Pan- 
chanan and Gopi Mohan Daw but nothing 
incriminating was found. Gopi was arrest- 
ed on March 21, and the other two on 
March 22. Lakshman and Panchanan made 
confessions which were recorded on 
March 22. On March 21, there was a 
search in the house of the appellant 
Aswini. In a flower tub in the garden 
attached to his house were found two 
revolvers and a pistol which are marked 
as Exs. 7, 8 and 9 in the case. He was 
arrested and another First Information Re- 
port Ex. 40 was drawn up. These 
two First Information Reports were amalga- 
mated and the case was taken up as one 
case. On March 24, the library of the 
Bayam Samiti was searched and some arti- 
cles including two proscribed books were 
found. On March 31, a tank close to the 
house of Aswini was searched and certain 
articles including some photographs of 
persons convicted of terrorist offences were 
found. On April 3, the approver Pankaj 
was arrested and he made a confession 
which was recorded on the following day. 
After further investigation charge-sheet 
was submitted on May 14, and the accused 
persons were put on their trial on June 11. 
On June 18, Pankaj was granted pardon 
and on the same day charges were drawn 
up against the remaining six out of whom 
the three persons named aboved pleaded 
guilty. No orders were passed on that day, 
but on June 28, the three confessing per- 
sons were sentenced and on the sme day 
were examined as witnesses. 

The prosecution case rests on the fiad of 
two sets of fire-arms, one on March 19, 1931, 
in the kouse of Bimala Debi and the 
other on March 21, 1934, in the garden of 
Aswini. As regards the alleged conspiracy 
the charge runs as follows: 

“That you between January 1934 and March 1934 
at Baranagore and Alambazar Wi S. Baranagore, 
were party to a criminal conspiracy with others 
known and unknown, to possess fire-arms, viz., re- 
volvers, pistols and cartridges in furtherance of 
terroristic movements, and thereby committed an 
offence punishable under s. 120-B of the Indian 
Penal Code read with s. 19-A of the Indian Arms 


Act (Act XI of 1878) as amended in Bengal Act, 
Act XXI, of 1932 and within my cognizance.” 


It has been pointed out that, in so far 


BIMAL KRIgiNA BISWAS V, EMPEROR (CAL.) 


567 


as the alleged offence under the Arms 
Act is concerned, it was incumbent on the 
prosecution to prove that the fire-arms 
were possessed in contravention of ss. 14 
and 15 of the Act, in other words, that 
ihsy were possessed without license or 
other legal authority. As regards the 
weapons marked Ting. 7 and & there is 
the evidence of T. W. Hart, the Arms 
Expert, prosecution witness No. 16 brought 
out in answer to questions in cross- 
examination to the effect ihat the owner- 
ship of these weapons cannot he traced 
and the learned Magistrate therefore con- 
siders that they have been smuggled. But as 
regerds the other set of fire-arms 5, there is 
no evidence formal or otherwise to show that 
they had been held without license. No doubt 
the accused do not claim them and the 
circumstances would also indicate that 
they had not been found in the lawful 
possession of anybedy but [ only mention 
it in order to show that ina case of this 
nature, having regard to the charge, it is 
incumbent on the prosecution to lead some 
evidence which would justify an inference 
that the possession was against the provisions 
of the Arms Act. | 
As isstated in the charge the prosecution 
case is that these fire-arms have been pos- 
sessed in furtherance of terrorist movements. 
That in itself is not an offence under the 
Arms Act. It is necessary to say this, 
because the judgment of the learned 
Magistrate shows that there has been some 
confusion in his mind as to what the 
prosecution has got to prove. Ib may be 
that there is a conspiracy to commit ter- 
rorist crimes and it may be that there 
is a conspiracy to possess fire-ams in con- 
travention cf the Arms Act. But the two 
things are not the same. The prosecu- 
tion has led some evidence to show that 
the accused in these cases are members 
of an organisation, the object of which is 
to commit terroristic offences. If this is 


‘proved, it would not follow, in the absence 


of other evidence, that the accused were 
also parties to a criminel conspiracy for 
the specific and definite purpose of posses- 
sing fire-arms in contravention of the 
Arms Act. Mr. Khundkar for the Crown 
has contended that the evidence as to 
terrorist organisation is relevant for the 
purpose of showing that it may lead to 
an inference that, if some members of the 
organisation were in possession of fire- 
arms, the others were also in a conspiracy 
to possess fire-arms. Whether that is so 
of not would depend upon the nature of 
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the cvidence indicating the connection be- 
tween the two different kinds of conspiracy. 
But, nevertheless, there are different con- 
spiracies and it is a fallacy, into which 
the learned Magistrate seems to have fallen 
to suppose that merely because one was a 
member of the larger organisation, one 
was also a member of the smaller orga- 
nisation although the immediate objects of 
the two were not one and the same. 

In this case the prosecution evidence is 
as follows:—There is the evidence of the 
approver and there is the evidence of the 
three accomplices. This evidence is specific 
evidence regarding the possession of the 
fire-arms. Then there is a certain amount 
of general evidence for the purpose of 
showing that there was an organisation 
which waa at one time called Yuboksangha 
and subsequently called Bayam Samiti and 
some of the accused were members of this 
organisation. A good deal of this evidence 
is of a colourless character and indicates 
nothing more than that it is apparently a 
harmless club for the propagation of games 
and study. There is only this much that 
as the result of the Police search two 
proscribed books among other articles were 
found. But that does not carry us very 
far, so far as the present case is concerned. 
There is also the evidence of some Police 
Officers, particularly of Amarendra Kumar 
Sen, prosecution witness No. 35 which is 
largely of a hearsay character. This evi- 
dence, to my mind, is not sufficient to 
establish that the accused were members 
of an organisation to commit terrorist 
crimes, far less would it establish that 
the accused were parties to the conspiracy 
which is mentioned, in the charge. Then 
there is the evidence of the approver and 
the accomplices. With regard to this it 
is important to remember the cireum- 
stances under which these persons were ap- 
‘prehended and brought to Court. Lakshman 
and Panchanan were arrested on 
Mach 20, Kalidas was arrested on March 19. 
Before they were brought to the Magistrate 
they were all kept in custody at Barana- 
gore Thana. Then they were prcduced be- 
fore a Magistrate and their confessions 
were recorded. It is also worthy of note 
that although they pleaded guilty on 
June 18, they were not convicted until 
June 26, and the sentences passed on them 
were disproportionately lenient, inspite of 
certain reasons recorded by the Magistrate 
and in view of the sentences which he 
thought ft lo pass on the non-confessing 
accused. Immediately after their!conviction 
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ihe three prisoners were examined as wit- 
nesses. These circumstances’ lend support 
tothe argument that there was some sort 
of arrangement lies (by?) which these three 
prisoners were made available as witnesscs 
for the prosecution against these appel- 
lants. Now whether we consider the evi- 
dence of these three witnesses or the evi- 
dence of the approver, it is important to 
remember that they are all subject to the 
well known rule that it is unsafe to rely 
on the testimony of an accomplice without 
independent corroboration both as to the 
crime and as to the identity of the criminal. 
Mr. Khundkar has drawn our attention to 
a number of cases in which he has contend- 
ed that this rule has not been followed : 
Aung Hla v. Emperor (1), Naga Nyein v. 
Emperor (2), Rattan Dhanuk v. Emperor 
.38). He has also referred to some unre- 
ported decisions of this Court, viz, Crimi- 
nal Appeal No. 421 of 1933'[Sarat Chandra 
Dhupiv. Emperor (4)] dated January 9, 1934, 
and Death Sentence Reference No. 9 with 
Criminal Appeals Nos. 227 to 232 of 1934, 
[Nirmaljeeban Ghosh v Emperor  (5)] 
dated August 30, 1934. I do not under- 
stand these cases to lay down anything 
more than this that it is not illegal to 
base a conviction on the uncorrborated 
testimony of an accomplice. It is also not 
illegal to base a conviction upon such testi- 
mony if it is corroborated by other ac- 
complice evidence. But that is not tanta- 
mount to saying thet independent corro- 
boration is not necessary, or that the 
corroboration of one tainted evidence by 
another tainted evidence is independent 
corroboration. The aforesaid argument that 
it is not illegal dces not take us very far; 
it-is not illegal to do a great many other 
things, for instance it is not illegal to 
belive what is improbable, it is not illegal 
to impose the maximum penalty prescrib- 
ed by law, and so firth. But merely be- 
cause it is not illegal is not a resson for 
doing anv of these things; in every case, 
the question is, what is just and proper. 
As has been pointed out by Rankin, C. J. 


(I) 9R 404; 135 Ind Cas. 819; A I R 1931 Rang. 
235; (1931) Cr. Cas, 875; 33 Cr. L J 205; Ind. Rul. 


(2) 11 R 4; 142 Ind. Cas. 87; Ind. Rul. (1933) 
Rang. 29; 34 Cr. L J 286; A I R 1933 Rang. 57; 
(1933) Cr. Cas. 452, 

(3) 8 Pat. 235; 113 Ind. Cas. 329; 9 P LT 672; AI 
R 1928 Pat. 630; 30 Cr. L J 137. 

(4) 151 Ind. Cas. 473; A I R 1934 Cal. 719; 7 R O 
133; 35 Cr. L J 1335 (S B). f 

(5) 157 Ind. Gas, 387; 62 O 238; 39 O WN 744; AT 
R 1935 Cal. 513; 8 R C108; 36 Cr. L J 1115; (1935) 
Cr, Cas.33) | 
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[See Ambika Charan-Ray v. Emperor (6)] 
we are-here-not merely to record a con- 
viclion that is not illegal, but we are 
here to record a conviction that is properly 
based. Now the rule of law requiring 
independent corroboration is a rule of 
caution which applies to all accomplice 
evidence. In England it is based on 
principles derived from the judicial ex- 
perience of ages. In India itis expressly 
confirmed bys. 114 of the Evidence Act. 
The qualification to illustration (b) under 
s.114 only points out thatin a particular 
case there may be circumstances, for 
instence, circumstances showing previous 
concert among  acccemplices to be 
highly improbable, which may lessen the 
degree of independent corroboration re- 
quired. Rut these circumstances themselves 
have to be proved by independent evi- 
dence and it does not make the general 
rule of caution inapplicable, for without 
corroboration the risk remains and that is 
what the Court has to remember. Mr. 
Khundkar has also contended that an ac- 
complice after conviction stands on a higher 
level than an approver: Queen-Empress v. 
Hussain Haji (7) and Mohammad Yusaf v. 
Emperor (8). That alsois 4 circumstance 
which may not be left out of account, but 
the fact remains that an accomplice is an 
accomplice and more or less, having regard 
to the circumstarces of each case, he ought 
to be corroborated by other evidence. Now, 
in ihe present case, as I have pointed out, 
the conditions under which the accompli- 
ces were brought to Court as witnesses after 
their conviction are not free from suspicion, 
and I do not think that it will be at all 
safe tozccept the evidence of these three 
persons and of the approver as corroborating 
one another to such an extent as to do 
away with the rule of caution and justify us 
in accepting their evidence without mate- 
rial corroboration frem other and more 
independent witnesses. (The judgment then 
discussed the evidence and concluding 
that in tle case of Aswini the evidence of 
the accomplices was sufficiently corroborated 
by independent evidence but in ihe case of 
Bimal and Gopi, the evidence was not suffi- 
cint to justify their convictiorfs and proceed- 
ed.) The result, is thatthe appeal of Aswini 
is dismissed. The appeals of Bimal and of 


(6) 85 C WN 1270; 134 Ind, Cas. 1121; A IR 1931 
Cal. 697; 33 Cr. L J 19; Ind. Rul. (1932) Cel. 33; 
(1931) Or. Cas. 977. 

7) 23 B 422. 
a 58 © 1214; 131 Ind. Oas. 142; 32 Cr. L J375; A 
I R1931 Cal. 311; 35 O W N 490; (1931) Or. Cas. 405. 
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Gopi are allowed and each c? these two 
appellants -is acquitted of the oflences under 
s. 120-B of the Indian Penal Code and 19-A. 
of the Arms Act and they are directed to he 
set at liberty. 
Henderson, J.—The 


eppellanis were 


` convicted of conspiracy to possess arms in 


contravention of the provisions of the 
Indian Arms Act. Although the  prosecu- 
tion adduced a great deal of evidence which, 
in my judgment, was entirely useless, they 
did not take care tosee that the necessary 
formal evidence to show that the provisions 
of the Indian Arms Act were contravened 
was before the Court. If it had not been 
for the fact that a Police Officer in the course 
of his cross-examination made a statement 
from which it can be inferred that the arms 
recovered from the house of Aswini were 
not covered by any license, it would have 
been very difficult for us to avoid sending 
the case back and ordering the necessary 
evidence to be recorded, however harassing 
that course might have been to the appel- 
lants themselves. 

The judgment of the learned Magistrate 
has not been of es much assistance to us 
as is desirable. He has really done little 
more than to make an abstract of what the 
prosecution evidence is. Fle then finds that 
it suggests that the accused and other per- 
sons were members of a conspiracy to com- 
mit acts of terrorism. Now, that.is quite a 
reasonable view to take and indeed it ig 
difficult to suppose that any persons would 
conspire to possess arms merely for the 
pleasure of contravening the provisions of 
the Arms Act and that they would not do 
so unless they were members of another 
conspiracy, the object of which could not 
be attained without the possession of fire- 
arms. Now itis quite obvious thatit by 
no means follows that ihe members of the 
larger conspiracy must necessarily be con- 
sidered in the subsidiary activities connect- 
ed with the collection of arms. Mr. Khund- 
kar, however, has explained to us that the 
prosecution case is that all the accused per- 
sons were, in fact connected with the sub- 
sidiary conspiracy. Unfortunately the learn- 
ed Magistrate did not approach the case 
from that point of view at all and it is diffi- 
cult to say whether he really brought his 
independent judgment to bear on the varions 
matters which were placed beforehim. He 
says nothing about the liability or 
otherwise cf the accomplices and he does 
not at all say what evidence of corroboration 
he finds with respeet to ihe individual ac- 
cused aad he does not really discuss the evi- 
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dence with regard to their credibility and 
so on. The result is thatthe case had to 
be argued before us at greater length than 
would otherwise have been necessary. 

Before we Gan uphold the convictions of 
the appellants, we must be satisfied that 
they are proved to be members, not of a con- 
spiracy to commit acts of terrorism, but of 
a conspiracy to possess arms in contraven- 
tion of the provisions of the Indian Arms 
Act. The principal witnesses on whom the 
prosecution rely are the approver and 
the three accused persons who pleaded 
guilty. In this connection Mr. Khundkar 
raised ihe question whether the evi- 
dence of an accomplice could be cor- 
roborated by that of another accom- 
plice. On this point I desire to say 
that I adhere to what was stated in the judg- 
ment delivered in the appeals arising out 
of the conspiracy to murder Mr. Burge to 
which I was a party [Death Reference 
Ne. 9 of 1934and Criminal Appeals Nos. 
997 to 233 of 1934 in Nirmal Jiban Ghose 
v. Emperor (5)|. A rule of law is not the 
same thing as a rule of prudence. The 
rule of law is contained in s. 114 of the 
Evidence Act which lays down that the 
Court may presume that an accomplice is 
unworthy of credit unless he is corroborat- 
ed in materiel particulars. To say that an 
accomplice is to be corroborated in material 
particulars is not the same thing as to say 
that he is to be corroborated by a witness 
whois not an accomplice. No doubt it isa 
rule of prudence to say that ordinarily 
evidence which is itself tainted should 
not be accepted as corroboration of tainted 
evidence. Butinmy judgment it is op- 
posed to all commonsense to lay down 
thatin acase,the circumstances of which 
show thatthe rule of prudence does not 
apply, the Court is precluded from acting 
cn evidence which it believes to be true. 
I cannot better illustrate this point than 
by quoting from the judgment of Sir 
Arthur Page inthecase of Aung Hla v. 
Emperor (1). The passage to which I 
refer begins at the bottom of p. 429* and 
is in these terms : 

“Waris wagel and a battle fought against the 
forces of the Crown by certain rebels. The question 
is whether A.B. wasarebel who tock part in the 
battle. Suppose the only evidence against A. B. is 
that of two approvers, each of whom testify that 
A.B. wasone of those who fought in the battle, and 
it is ‘proved that both ofthese approvers are on 
bad terms with A. B. Obviously, the fact that 
unreliable and discredited testimony is given by 


two witnesses instead of one will not render the 
evidence of either witness the more worthy of 


*Page of 6 R.—[Ed.] 
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credit. But suppose there are 30 rebels who have 


made statements. whether as approvers or by way 
of confessions that have been made voluntarily, 
who come from different villages, and with respect 
to whose statements there isnoreason to think that 
there was any colloboration or collusion between the 
parties making them ; nons of them, so far as it is 
impossible to judge, being actuated by malice to- 
wards A. B., and suppose that eachot these 30 
rebelsshould happen in his statement to implicate 
A. B. siating that he also took part in the battle 
andwas a party to the rebellion, could it be sug- 
gestel thatthe cumulative efiect of so many state- 
ments, apparently independent anil impartial, all 
implicating A. B. could not reasonably lead to 
the conclusion that A. B. wasa rebel and took part 
We think clearly not.” 

Applying this principle to the facts of 
ihe present case I am not prepared to say 
that the evidence of these four witnesses 
is of sucha character as can safely be 
relied on as mutually corroborative. In 
the first place wehave no guarantee that 
they were not acting in concert or that 
they had no opportunities of consultation. 
Then again the circumstances in which the 
three who pleaded guilty, were convicted 
on their plea and sentenced on June 28, 
suggest there might have been a bargain 
between them and the prosecution to the 
effect that they might be dealt with rightly 
if they agreed to give evidence. It is 
quite clear that before they were convicted 
and sentenced the prosecution knew that 
they were willing to depose and the sen- 
tences inflicted are not only inadequate 
but out of all proportion to the sentence 
inflicted upon the appellant Gopi whose 
case can hardly be distinguished from theirs. 
My learned brother has dealt with their 
evidence in detail and I am satisfied that 
it would not be safe to rely upon it in the 
absence of material corroboration. 

On this aspect of ithe case I need only say 
that so far as Bimal and Gopi are concerned, 
I find no material corroboration at all, 
whereas in the case of Aswini itis conclu- 
sive. agree thatthe appeal of Aswini 
should be dismissed and the appeals of 
Gopi and Bimal should be allowed. 

D. l Order accordingly. 
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appeal, if lost—Held on facts that the matter in” 
question was not left to: be decided by Court and 
party could appeal over it. 

Where with the acquiescence of both parties a 
Judge departs from the ordinary course of proce- 
dure, itis incompstent for the parties afterwards 
to assume that they have an alternative mode of 
proceedings and to treat the matter as if it has 
been heard in due course andto claima right of 
appeal, But before a party is deprived of his right 
of appsal in respect ofany matter in dispute, it 
must be shown that he had acquiesced in the 
Judge departing from the ordinary course and 
deciding it extra cursum curie s33 as to render his 


decision inthe nature of an arbitrator's award. 
Burgess v. Morton (1), followed, H. P. Pisani 
v. Attorney-General (Gibralter) (2), referred 


to. 

In suit for partition, the parties agreed to certain 
arrangement and filed statement that “as for 
mesne profits, produce and costs, we leave it to the 
Court’ whereupon the Court decided the question 
of mesne profits only upto ths date of the suit. 
There was no mention whatsoever in the judgment 
one way or the other with regard to mesne profits 
from the date of the decree. It was argued that as 
the parties left the decision of mesne profits to the 
Judge, he wasin the position of an arbitrator, that 
the suit having been referred to him extra cursum 
curiae, there was no right of appeal and that mesne 
profits subsequent to the suit must be deemed to 
have been disallowed by the Judge below : 

Held, that the expression ‘as for mesne profits 
and costs weleave it to the Court’ did not ipso 
facto convey the idea that the parties did not 
wish to keep themselves in curiae but to leave it 
to the’ Judge to determine the mesne profits extra 
cursum curiae, soasto deprive them of a right of 
appeal. 

Held, also that the Judge had no power to deal 
with subsequent mesne profits. But even assuming 
that this question was left to him as arbitrator, he 
had not dealt with it. Consequently, it was open 
to the Appellate Court to doso, and such profits 
should be ordered to be determined in execution. 

Mr. Kimatrai Bhojraj, for the Appel- 
lants. 

Mr. Fatehchand Asudamal, for the Res- 
pondents. l 


Judgment.—The facts giving rise to this 
appeal are somewhat as follows: Defendant 
No. 1 executed a deed of sale of his undivid- 
ed sharein the property in suit in favour 
of defendants Nos. 5 and 6 and this share 
was ultimately conveyed’ by defendants 
Nos. 5 and 6 to the plaintiffs Sahjumal and 
Jiwatmal by two sale-deeds dated Octo- 
ber 2, 1923, and July 17, 1922, respec- 
tively. 

In 1925 the plaintiffs insti{uted this suit 
for partition and possession of the share 
purchased by them and for mesne profits 
from 1923 up to possession. The chief con- 
testing party was defendant No. 1. He 
Pleaded inter-alia that the documents exe- 
euted by him in favour of defendants 
Nos. 5 and 6 was amortgage and not an 
out and out sale. Pending the suit, plain- 
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tifftSahjumal died, and his legal representa- 
tives iwere brought on the record, three 
of whom, namely, Ubriomall Gianchand and 
Khemchand, are minors. At the final 
hearing of the suit, which was held on 
September 25, 1930, defendant No 1 gave up 
his contention that the deed executed by 
him was a mortgage end nota sale, and 
the following statements were then recorded 
and signed by the respective parties: 

Statement of defendant No. 1 and his 
Pleader: 

“We hereby relinquish the land: let it 
by all means he given to the plaintiffs, but 
as for mesne profits, produce and cosls, we 
leave it to the Court.” 

Statement by the plaintiff Tirath and his 
Pleader: 

“We agree to the above.” 

Two more statements were recorded on 
the same day and an order was also passed 
by the learned Judge on the application for 
appointment of a Receiver. 

The first statement reads: 

“Tt is admitted by us that defendant 
No. 1 is an agriculturist.” 

And the second statement is: 

‘Possession will be given by the removal 
ae standing Kharif crop by January 15, 
1931.” 

The order on the application for appoint- 
ment of a Receiver is: 

“By consent and statements the suit is 
disposed of and the application is accord- 
ingly dropped as its purport is to be covered 
by my judgment.” 

On that day the learned Judge. recorded 
evidence of two witnesses with regard to the 
produce for 1923-24 and 1924-25. He then 
reserved judgment which was delivered on 
the following day. In that judgment the 
learned Judge has said that he decrees the 
suit for partition in favour of the plaintiffs 
by consent of parties and has further said 
that defendant No. 1 has agreed to giye up 
vacant possession of the land in his posses- 
sion on or about January 15, 1931, and 
that, therefore, the plaintiffs should not 
apply for execution till that date. Dealing 
with mesne profits and costs he has dis- 
allowed mesne profits for 1923-24 on the 
ground that the plaintiffs had received 
iheir share, has allowed Rs. 400 as mesne 
profits for 1924-25, and has allowed half 
costs. There isno mention whatsoever in 
the Judgment one way or the other with 
regard to mesne profits from the date of 
the decree up to possession in the event of 
defendant No. 1 refusing or declining to 
give up possession as agreed. 
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At this stage it might be observed that 
although the suit was in respect of an un- 
divided part of the land and all the co- 
sharers were made parties toit being in- 
terested in the partition of the property, 
defendant No. 1 was in possession of a 
certain specific portion of land which was 
approximately equal to the share originally 
owned by him in the whole land which he 
would have been entitled to, had he not 
sold it, and that there was also no dispute 
about his having continued in possession 
from 1925 up to the date of the decree. 
There is nothing in the judgment of the 
learned Judge below to indicate why he 
made no mention of mesne profits sub- 
sequent to the date of suit or that he in- 
tended to disallow the same. 

Mr. Fatechand has argued that as ihe 
parties left the decision of mesne profits 
to the learned Judges he was in the posi- 
tion of an arbitrator, that the suit having 
been referred to him extra cursum curiae, 
there is no right of appeal and that mesne 
profits subsequent to the suit must be 
deemed tohave been disallowed by the 
learned Judge below. On the other hand, 
it is argued on behalf of the appellants 
that mesne profits from the date of suit to 
possession were never left to the learned 
Judge end were to be determined in execu- 
tion ” proceedings and that in any event 
the learned Judge did not deal with such 
mesne profits es he intended that they 
should be dealt with in execution pro- 


ceedings. 
The learned Judge is-dead and it is 
difficult to ascertain definitely why no 


mention of mesne profits from the date 
of suit to possession was not made by him 
in his judgment. And all that we can do 
under the circumstances is to draw such 
inference as we can from what appears on 
the record. The reasons why mesne profits 
subsequent to 1925 have not been dealt 
with in the judgment are not far to seek. 
The land in suit was agricultural land, and 
in order to work outa partition the pro- 
ceedings had to be transferred to the Col- 
lector, the decree passed by the learned 
Judge being a final decree. It was in- 
cumbent upon the learned Judge to decide 
what mesne profits prior to the date of 
suit should be allowed before he could 
pass a final decree. But theré was no 
obligation upon him to doso with regard 
to mesne profits after the date of suit. 
Such mesne profits could be determined 
jn execution proceedipgs on the analogy 
, of O. XX, r. 12, cl. (e), Civil Procedure 
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Code, and that is what the learned Judge 
evidently intended to do, but for some 
reason or other it was not so expressly. 
stated in the judgment. If this fact is 
borne in mind, it explains the order pas- 
sed by the learned Judge on the appli- 
cation for appointment of a Receiver. The 
case was being finally disposed of by the 
learned Judgeso far as he was concerned; 
there was, therefore, no occasion for him 
to appoint a Receiver, more so when defen- 
dant No. 1 had agreed to give up posses- 
sion after reaping the kharif crop within 
afew days of the judgment. By that 
time the Collector would be seised of the 
execution proceedings and would be in a 
position not only to effect a partition of 
the property in suit by metes and bounds, 
but also to determine mesne profits from 
the date of suit up to the date of pos- 
session. 

That fact also explains why the learned 
Judge restricted the evidence with regard 
to mesne profits to the years 1923-1924 and 
1924-1925. We think, in the circumstances 
of this case, itis difficult for us to hold 
that the parties intended to empower the 
learned Judge below to allow or to dis- 
allow at his sweet will mesne profits after 
suit or that the learned Judge disallowed 
such mesne profits because he thought that 
he was clothed by the parties with 
authority todos Itis no doubt true that 
where with the acquiescence of both par- 
ties a Judge departs from the ordinary 
course of procedure, itis incompetent for 
the parties afterwards to assume that they 
have an alternative mode of proceeding 
and to treat the matter as if it has been 
heard in due course and to claim a right 
of appeal as per Lord Halsbury Burgess v, 
Morton (1), at p. 138*. But before a party 
is deprived of his right of appeal in res- 
pect of any matter in dispute it must 
be shown that he hed acquiesced in the 
Judge departing from the ordinary course 
and deciding it extra cursum curiae so as 
to render his decision in the nalure of an 
arbitrator’s award. We are afraid that 


there is nothing on the record to justify 


our holding that the parties intended to 
clothe the learned Judge with such au- 
thority. The consent of the plaintiff 
Jashanmal was not obtained, nor was the 
procedure of law to be adopted in case of 
a reference to which minors are parties 
followed so as to constitute the learned 
Judge below an arbitrator whose award 
(1) (1896) A 0136; 65 LJ Q B321; 713 LT 713. 
*Page of (1896) A O—[Hd]. 
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would bind minors. The expression as ‘for 
mesne profits and costs we leave it to the 
Court’ does not there ipso facto convey 
the idea that the parties did not wish to 
keep themselves in curiae but to leave it 
to the Judge to determine the mesne profits 
extra cursum curiae so as to deprive them 
of a right of appeal. Itis no doubt true 
that there has been a departure from the 
curium curie in so far that the witnesses 
with regard to mesne protits from the date 
of suit have been examined as Court wit- 
nesses, but that is not sufficient to enable 
us to hold that there was an attempt to 
give the learned Judge jurisdiction which 
he did not possess. In this connection 
reference might be made to the 
observations of their Lordships of the 
Privy Council in H. P. Pisani v. Att- 
omey-General (Gibralter), (2), at p. 521*. 
' “Then we come to Mr. Fry's application. He, 
for the respondent , not only contended that the 
agreement was made and was binding but urged 
what 18 really a preliminary objection, that the 
decree, so far as jt declares the rights of the de- 
fendants, must be regarded as the award of an 
‘arbitrator, and consequently that the appeal is in- 
competent. Their Lordships would be most unwill- 
ing to uphold the agreement at all if this were to 
be the effect of it, because, in their opinion, such 
a result would be opposed to the intention of the 
“parties. They clearly meant to keep themselves in 
curia, and the Judge clearly so understood them. 
It is plain also that the parties and the Judge 
thought that an appeal was open. It is true that 
there was a deviation from the cursus curiae, but the 
Court had jurisdiction over the subject and the 
assumption of the duty of another tribunal is not 
iavolved in the question. Departures from ordinary 
‘practice by consent are of everyday occurrence; but 
unless there is an attempt to give the Court a 
jurisdiction which it does not possess, or some- 
thing occurs which is such a violent strain upon 
its procedure that it puts it entirely out of its 
course, so that a Court of appeal cannot properly 
eview the decision, such- departures have never 
been held to deprive either of the parties of the 
right of appsal.” 

We think that all that the parties in- 
tended to do was not to . call evidence 

with regard to mesne profits prior to the 
date of the suit but to leave it to the Court 
tə call such witnesses as the Court tnougat 
„necessary as Court witnesses for the pur- 
“pose of determining such mesne protits 
and to that extent they are bound by their 
agreement. Mesne profits prior to the date 
ot suit must be determined on the evidence 
so recorded. We are also nôt prepared to 
-nold that if the learned Judge was given 
power to deal with mesne profits both 
. before and after the date of suit up to 
possession as an arbitrator that he has 


(2) (1873) 5 P © 516; 22 W_R 900; 30 L T 729, 
*Page of (1873) 5 P O~[Hd , 
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dealt with them, that is, say that he has disal- 
lowed them or that he intended to dis- 
allow them. Even assuming that this ques- 
tion was left to him as arbitrator the 
learned Judge hes not dealt with it. There 
is, therefore, no bar to our dealing with 
it more so when the learned Judge is 
dead and cannot deal with it. All that 
the respondents can urge with success in 
this case, is that it is not open to the 
appellants to challenge the findings of the 
learned Judge so far as they go, that is 
to say, so far as mesne profits for two 
years preceding the suit and costs are 
concerned and “to that extent we disallow 
the appeal. 

With regard to mesne profits subse- 
quent to the date of suit, we allow the 
appeal and vary the decree of the trial 
Court by making a provision therein, that 
mesne profits subsequent to the date of 
suit up to possession be determined in 
execution proceedings and recovered by 
the plaintiffs from defendant No. 1. Such 
mesne profits to cease from the date on 
which defendant No. 1 has given up posses- 
sion or is made to give up possession. Ag 
this appeal is due to a mistake of the 
learned Judge below, we order that each 
party should bear his own costs of this 
appeal. 


D. Appeal partly allowed. 


ee 


CALCUTTA HIGH COURT 
Civil Rule No. 1429 of 1934 
February 20, 1935 
5. K. Gnuossg, J. 
BIRENDRA LAL CHAUDHURY— 
PETITIONER 
versus 


NAGENDRA NATH MUKHERJEE 
AND ANOTHER—OPPOSITE PARTIES 

Bengal Municipal Act (III of 1884), ss. 93 (2) 
(iii), 26—Provision as to carrying on trade or TO- 
fession, whether governed by condition as to minis 
mum period of 12 months—Rules by Local Govern- 
ment under Act, R. 2—Petition of objections makin, 
vague allegations—Opposite party demanding sate. 
ment of particulars—Particulars not disclosed—[i 
dence gn point, whether gad be allowed 
candidates to election dying before polil~ i 
Officer, whether should call for Fresk R a ig 
—Civil Procedure Code (Act V of 1903), 5. 1l5— Court 
not assuming jurisdiction due to misconstruction of 
sectton—Interference under s. 115, whether called 
for—Interpreiation of statutes—Punctuations—~ 
Punctuations not alleged to be wrongly placed — 
Wi kether can be guided in understanding sense. 

e provision for carrying on trade or pr, i 

in el. (iii) of sub-s 2 of a, 23, Bengal Munisi nee 
is not governed by the condition as to the mininwy, 


vi~ 
—~One of the 
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period' of 12 months and it is not necessary thatan 
occupier of a holding must have been carrying on 
trade or profession for the period of 12 months im- 
mediately precading the election within the limits 
of the Municipality. 

The procedure to be followed by a Judge in an 
enquiry into an election petition is to be guided 
by certain rules framed by the Local Government 
under the Bengal Municipal Act. Under r.5 it is 
no doubt laid down that every election petition 
shall be enquired into, as nearly as may be, in 
accordance with the procedure applicable under the 
Code of Civil Procedure to the trial of the suits, 
But this has to be read along with the other pro- 
visions in the rules and ths relevant provision is 
r. 2 which lays down that an election petition 
shall contain a statement in concise form of the 
material facts on which the petitioner relies and 
the particulars of any corrupt practice which he 
alleges. 

Where, therefore, the allegations made by the 
petitioners in his petition are of a vague character 
and the opposite party demands statements of cer- 
tain particulars without which the allegations were 
of a vague character and the petitioner definitely 
yefuses to disclose the particulars, the Court is 
justified in disallowing the petitioner from adducing 
evidence on the point. 

Where one of the candidates to the Municipal 
election dies before the poll but after nomination, 
jit is not necessary for the Returning Officer to 
countermand the notice of poll and call for fresh 
nominations. He can proceed with the election by 
simply cancelling the name of the deceased candi- 
date. When once the list has been made final, if 
one out of several candidates should fail, it cannot 
be said that the Act or the rules contemplate that 
the entire election is to be held up and that nomi- 
nations should be called afresh. : 

Where a Court having jurisdiction to decide an 
election petition, under the Bengal Municipal Act, 
misconstrues a section of the Act in deciding 
it, it doss not exercise its jurisdiction illegally or 
with material irregularity as to call for interference 
in revision under s. 115, Civil Procedure Code. 

Punctuation is not a part of the statute, but 
where it is not contended that the punctuation is 
wrongly placed, there is no reason why the punctua- 
tion should not bə taken as a good guide for the 
purposs for which it is there, namely, to understand 
the sense of the passage. 


Rule against the order of the Sub-Judge, 
2nd Court, Hooghly. 

Mr. Apurbadhan Mukherjee, for the Peti- 
tioner. ’ 

Messrs. J. C. Gupta, E'itindra Nath 
Basu and Indir Chandra Ghose, for the 
Opposite Parties. 

Order.—This Rule is directed against an 
order dismissing a petition for setting aside 
an election. The facts relevant to the Rule 
may be stated as foilows :— 


Tne Government of Bengal fixed March 
10, 1934, as the date for nolding- the first 
genera eiection under the Bengal Munici- 
pal Act of 1932 in Ward No. 2 of the 
Hooghly Cninsura Municipality. There 
were four candidates fur two seats, of whom 
gue was Babu Sachindra Lal Chaudhury 
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since deceased, the brothər of the petitioner 
Birendra Lil Chaudhury, It appears that 
after the polling had gone on for some 
time on March 10, it was discontinued and 
the election was not held on that date. By 
a subsequent order the Local Government 
fixed another date, namely, April 15, 1934 
for holding the said election and directed 
that the proceedings should commence from 
the stage where the election had failed on 
the previous occasion, On April 6, 1934, 
Babu Sachindra Lal Chaudhury died. The 
grievance of the petitioner is that in spite 
of this event the Chairman of the Munici- 
pality did not countermand the notice of 
the poll and invite fresh nominations, but 
that he merely cancelled the name of the 
deceased candidate from the list of the 
candidates printed on the voting papers 
and allowed the election to be held on the 
fixed date, with the result that the opposite 
parties were declared electel. The peti- 
tioner filed the petition unders. 36 of the 
Bengal Municipal Act before the District 
Judge of Hooghly questioning the validity 
of the election on various grounds. The 
matter was heard by the learned Subordi- 
nate Judge Mr. Dinesh Chandra Sen who by 
his order dated July 28, 1934, dismissed the 
petition. Against that order the petitioner 
has obtained this Rule. 

One of the grounds urged is that the 
learned Subordinate Judge misconstrued 
8. 23, sub-s. (2), cl. (iii) of the Bengal Muni- 
cipal Act in that he held that the occupier 
ofa holding is not required to carry On a 
trade or profession for the period of 12 
months immediately preceding the election 
within the limits of the Municipality. It is 
contended that the learned Subordinate 
Judge should have held that the necessary 
qualification is that a person must have 
been carrying on some trade or profession 
for not less than 12 months. In my judg- 
ment this objection is hit by the rule laid 
down in the case of Amir Hassan Khan v. 
Sheo Baksh Singh (1), and it does not call 
for revision by this Court under s. 115 of 
the Code of Civil Procedure. The petitioner, 
however, has obtained this Rule and I have 
allowed the matterto be argued on the 
merits. 

Clause (iii) in question, as it reads, is 
obviously divided into three parts (1) resi- 
dence for a period of 12 months immedi- 
alely preceding the election or (2) occupation 
of a holding for such period, and (3) carry- 
ing on any trade or profession. The first 


two parts are disjunctive. The conjunctive 
Q 1106, : 
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“and” of the third part applies to both the 
previous paris. But nevertheless the third 
partis also a separate qualification like 
the other two. It has been contended that 
the learned Judge was not entitled to con- 
sider that there was a comma after the 
word ‘holding’ and before the clause ‘ancl 
carrying on any trade or. profession’. No 
doubt there is an old rule that punctuation 
isnot a part of the stalute, but where it is 
not contended that the punctuation is 
wrongly placed; thefe isno reason why the 
punctuation should not be taken as a good 
guide for the purpose for which it is there, 
namely, to understand the sense of the pas- 
sage. Moreover,if the punctuation is ob- 
jected to, the whole of it must be discarded; 
otherwise, asin the present case, if the 
comma in question be ignored and at the 
same time the previous comma be kept, 
the sense would be something quile differ- 
ent. Having regard to the fact that the 
words “for the said period immediately 
preceding such election” do not occur in the 
last clause under consideration, I think the 
learned Judge was right in holding that 
this clause is not governed by that condition. 
I am confirmed in this view by the langu- 
age of the section as it stood before the 
amendment. The amendment makes a 
difference, for it is now made clear that 
the provision for carrying on trade or pro- 
fessiou is not governed by the 
to the minimum period of 12 months. 
Another objection is thatin passing an 
order directing the petitioner to supply 
particulars demanded. by opposite party 
No. 1 the Court below exercised a jurisdic- 
tion nct vested in it by law. It appears 
that one of the grounds on. which the 
objection was based was that the opposite 
party No. 1 committed corrupt practices 
within the provisions of s. 29 of the Act, 
the particulars ofthe corrupt praclice as 
stated in the petition being to the effect 
that the opposite parties hired conveyances 
for bringing the voters to the polling station 
and thatvotes had.been purchased by them. 
In answer to this the opposite parties made 
an application praying for an order direct- 
ing the petitioner to supply the following 
particulars in‘connection with the allegations 
of corrupt practices, namely, (@ the names 
of the person or persons whose conveyances 
had been hired, (it) the names of the person 
or persons who paid the hire and purchased 
votes and (itz) the names of the voters carried 
in those conveyances and whose votes were 
purchased, with times , and places where 
the alleged occurrences tools place. In reply 
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the petitioner filed an application refusing 
to disclose the particulars on the grounu 
that that would -be disclosing evidence. 
Tnereupon the learned Subordinate Judge 
on failure of the petitioner to supply the 
details wanted, did not allow the petitioner 
to adduce evidence in support of the alle- 
gations of corrupt practices. It is contend- 
ed that the petitioner was quite within his 
rights in refusing to supply ihe particulars 
asked for, as under O. VI, r. 2 of the 
Code of Civil Procedure the pleading shall 
not disclose the evidence by which the 
facts stated are to be proved. Now tke 
procedure to be followed by a Judge in an 
enquiry into an election petition is to be 
guided by certain rules framed by the 
Local Government underthe Act. Under 
r. 5 it is no doubt laid down that every 
election petition shall be enquired into, as 
nearly as may be, in accordance with the pro- 
cedure applicable under the Ccde of Civil 
Procedure to the trial of the suits. But this 
has to be read along with the other provi- 
sions inthe rules and the relevant previ- 
sion is 1. 2 which laye down that an 
election petition shall contain a statement 
in concise form of the material facts on 
which the petitioner relies and the parti- 
culars of any corrupt practice which he 
alleges. Sub-rule (3) of r. 2 lays down 
that on failure the Judge shall return 
the petition for such amendment ‘as: may 
be necessary. Therefore this isa special 
provision which has tobe complied with. 
In the present case what was wanted by the 
opposite party wes not a list of the wit- 
nesses who were going to prove the alle- 
gations of corrupt practices, buf what was 
wanted was‘only a statement of certain 
particulars without which the allegations 
were of a vague character. Itis contend- 
ed that the proper procedure for the Judge 
was to return the plaint for amendment. 
But this is not what the petitioner asked 
for. On the contrary he definitely refused 
to disclose the particulars and the Court 
was therefore constrained to disallow the 
petitioner from giving evidence on this 
point. Therefore there is no substance ia 
this ground. l 

The third ground urged is that, since one 
candidate had died before tke poll but after 
nomination, the Returning Officer should 
have countermanded the notice of poll and 
should not have allowed the election to be 
held by simply cancelling the name of the 
deceased candidate. The learned Judge 
has pointed out that neither in any specific 
section of the Act, nor under the rules, ig 
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any provision made fora Returning Officer 
10 report to Government in case of tne death 
of a candidate and withhold the poll. The 
Judge's reference tos. 25 of the Act is per- 
haps not very helpful. But s. 26 does 
provide that on failure of election the Com- 
missioner would be appointed by the Gov- 
ernment and such contingency might 
arise where all the candidates at a parti- 
cular election should fail to appear for some 
reason or other. When once the list has been 
made final, if one out of several candidates 
should fail, it cannot be said that the Act 
or the rules contemplate that the entire 
election is to be held up and that nomina- 
tions should be called afresh. In the pre- 
sent case the Local Government have 
definitely fixed April 15, as the date for the 
election to begin from the stege where the 
previous election had failed and the election 
had not become impossible by reason of the 
death of one out of the four (4) candidates. 
I agree with the learned Judge in thinking 
that it was nct necessary in the circumstances 
to call for fresh nominations. There is, there- 
fore, no substance in this point also. ' 

The Rule must, therefore, stand discharged 
with costs, hearing-fee being assessed at 
one gold mohur. 

D. Rule discharged. 


paver TAN 


CALCUTTA HIGH COURT 
Appeal from Original Decree No. 244 
of 1931 
March 19, 1935 

MUKERJIAND S. K. Guoss, JJ4 
Maulvi OMAR ALI BARLASHKAR 
—DEFENDANT—ÅPPELLANT 
VETSUS . 
JNAN RANJAN MITRA—P tatntirr— 
RESPONDENT . l 

Copyright—Infringement of—When constituted— 
Books like Elementary Geography, held was bound to 
be similar and contain common information. 

In a suit for’ injunction on the ground of 
infringement of copyrignt of a book, if the defend- 
ant, who undoubtedly is at liberty to draw upon 
common sources of information, saves himself the 
trouble and labour requisite for collecting tnat 
informetion by adopting the plaintiff's work with 
colourable variation, he is guilty of infringement 
of plaintiff's copyright even though the plaintiff's 
work is based on materials which are common 
property. Mohim Mohan Singh v. Sitanath Basak 
(1), followed. i a 

Held, that the book, being a book on Elementary 
Geography, could not but give the same informa- 
tion which are to be found in all such books 
on the subject. The materials unless the book 
was intended to contain incorrect, inadequate or 
incomplete infurmation, must necessarily be the 
game, The,- passages complained of, of, similarity 
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were few in number. The defendant hal to express 
himself in the best possible manner suited to his 
readers, and so‘he could not possibly avoid the 
similarity. He was not bound to be unhappy in 
his choice of expressions, only tu avoid resembla- 
neces; and it was open tohim to adopt words and 
expressions even though the plaintiff may have 
used them before, so long as he did not in fact 
intend his book to resemble the plaintiff's book 
or so long as such words or expressions were not 
of the plaintiff's coinage. It was true that in a 
few passages out of those complained of the 
coincidences were so great that there was no room 
for doubting that the defendant owed them to the 
plaintiff's book. But in borrowing them it was far 
from clear that the defendant was aiming at a 
resemblance or that a colourable imitation had 
been produced. In cases of this nature it is not 
merely one or two passages here and there that 
count: it is the general impression that is left on 
one’s mind that is to be regarded. 

A. against the decree of the Additional 
District Judge, First Court of Dacca, dated 
May 25,1931. 

Messrs: Phani Bhusan Chakravarty, 
Satindra Chandra Khasnabis and Abul 
Hossain, for the Appellant. | 

Mr. Satyendra Kishore Ghosh, 
Respondent. 

Judgment.—The plaintiff alleging that 
the defendant has in publishing a book 
named Bhugal Sopan, committed piracy 
of the general plan, arrangement, style 
and contents of his book entitled Prathamie 
Bhuparichaya, 4th edition, instituted this 
suit for injunction and other reliefs on 
the ground of infringement of .copyright. 
The defences taken were the usual defences 
open in actions of this character. 

The Subordinate Judge held that though 
the plaintiffs book is a compilation and ` 
not an original work in the sense of originali- 
ty of thought, research or investigation, was 
yet a work which bears his own charac- 
teristic stamp or impress by reason of 
the fact that he has put into it his own labour, 
skill and intelligence and so an element 
of originality of workmanship, expression, 
method and arrangement. He held, there- 
fore, that the plaintiff has copyright in his 
book. He held, however, that the gensral 
plan, style and arrangement with regard 
to elementary treatises of this character 
intended for beginners, which, it may be 
said, have to conform to such skeleton 
standard or curriculum as has been fixed 
by the Educetional Authorities, must be 
more or less the same when the books 
relate to the same subject; and that all 
authors who desire to train up. young 
minds must necessarily follow the induc- 
live method which rises from the particular 
tothe general, from ‘individual units to 
composite bodies, from simple ideas aad 
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conceptions to complex entities; and though 
in both the books the general scheme of 
distribution of the relevant information 
under certain natural and specific heads 
was very much the same and the treatment 
as regards the Surma Valley for which 
each of the books were primarily intended 
fo serve as a text-book was somewhat 
special and elaborate compared with 
countries outside that valley, the defend- 
ant's book in so far as it is written in 
a much simpler style, and is embellished 
with numerous maps and displeys a more 
attractive typography and possesses a far 
better get-up. He has on a very careful 
consideration of all these matters recorded 
his view that in such circumstances, so 
fay asthe general plan, style and arrange- 
ment is concerned, the plaintiff has no 
copyright therein. Learned Advocate for 
the respondent has endeavoured to show 
that the learned Judges view «(n this 
matter, is not correct, but we are not trepai- 
ed to take any different view. 


The learned Judge, however, bas heid 
thatas regards ccrlain passages which he 
has speciied in his judgment, they sre 
very similar es they eppear in the two 
books, the correspondences are tco many 
and too striking. to be attributable te 
chance or to community of subject-matter 
or to reminiscences unconsciously left in 
the author's mind from the studies he had 
made or the information Le has collected. 
Inasmuch as the defendant admitted that 
he had read the plaintiff's book before 
writing his own and elso because it is 
apparent that the defendant had written 
‘his book with the deliberate object of 
making it an improvement on the plaintiff's 
book and so must have had the plaintiff's 
book before him when writing his own, 
the learned Judge bas come ito the con- 
clusion that in respect of those passages 
the plaintiff has committed plagiarism, 
lifting or appropriating to his own use 
phrases and statements from the plaintiffs 
hook withcut taking the trouble to frame 
them or put them together by independent 
thinking and enquiry. In this view of 
the matter the learned Judge has made 
ee in plaintiffs faveur which runs 
thus :— 

“The suit is decreed modifiedly and plaintiit's 
copyright is found to have been infringed to a 
limited extent, viz. to the extent of the passages 
specified below, and plaintiff is allowed Rs. 10 
as damages, and defendant is called upon to remove 
all traces of actual copying or colourable imitation 
from tha said passages in any future edition of 
his book that he may publish. Considering all 
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things, plaintiff will gst his full costs from the 
defendant.” 


“The passages in question are Nos. 1—6 generally, 
and 4 and 5 in particular, 11—14, 20, 21, 22, 45, . 
46, 48 and 54—57 of the list filed by the plaintiff, 
but as these passages are to bo found in the 
original books, I mean the fourth edition of 
plaintiff's book and the first edition of defendant's, 
Except as provided above, plaintiff's claim to other 
reliefs is rejected.” 


The principles of the law as regards 
this part of the case have been explained 
in the decision of this Court in the case 
of Mohim Mohan Singh v. Sitanath Basak 
(1). If the defendant, who undoubtedly 
is at liberty to draw upon common sources 
cf information, saved himself the trouble 
and labour requisite for collecting that 
information by adopting the plaintiff's work 
with colourable variation, he has been 
guilty of infringement of plaintiff's copy- 
right even though the plaintiff's work 
is based on materials waich are common 
proper'y. Taking the book as a whole 
that can hardly be said; for the book, 
being a book on Elementary Geography, 
cannot but give the same informations 
which are to be found in all such books 
on the subject. The materials, unless tho 
book is intended to contain incorrect, 
inadequate or incomplete infurmation, must 
necessarily bə the same. In the passages 
that have been condemned by the learned 
Judge, the:c is undoubtedly considerable 
similarity in many of them, the same or 
similar words have been used and the 
ideas have been expressed in the same 
or similar manner. But these passages 
are very fewin number. The defendant 
had to express himself in the best possible 
manner suited to his readers, and so he 
could not possibly avoid the similarity. 
He was not bound to be unhappy in his 
choice of expressions, only to avoid 
resemblances; and it was open to him to 
‘adopt words and expressions even though 
the plaintiff may have used them before, 
so long as he did not in fact intend his 
book to resemble the plaintiff's book, or 
so long as such words or expressions were 
not of the plaintiff's coinage. It is true 
that in a few passages out of those con- 
demned by the learned Judge the cə- 
incidences -are so great that there is no 
room for doubting that the defendant 
owed them to the plaintiff's book. But 
in borrowing them it is far from clear 
that the defendant was aiming at a 
resemblance or that a colourable imitation 
has been produced. In cases of this nature 

Q) 34 CW N 540; 126 Ind, Cas, 197; 510 L J 243; 
Ind, Rul, (1930) Cal, 693, 
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it is not merely one or two passages here 
ind there that count: it is the ceneral 
impression that is left on one's mind that is 
to be regarded. 

On the whole, we are unable to hold 
that the defendant in using the con- 
demned passages has brought himself 
within the mischief of any of these 
principies which the plaintiff might legiti- 
mately invoke in support of his case. 

We allow the sppeal, and setting aside 
the decision of the learned Judge order 
that the pleintitf's suit be dismissed. 
Our order is that in this litigation each 
party will bear his own costs. 

D. Appeal allowed. 


———$—— 


_ RANGCON HIGH CCURT 
- Special First Civil Appeal No. 136 of 1935 
February 19, 1936 
Psar, C.J. AND Ba U. J. 
MUHAMMAD SIDDIQUE AHMAD— 
APPELLANT 
h VETSUS 

_ KARAM ALI KHAN—Resroxpext 
Civil Procedure Code (Act V of 1908), 0. XX, 
7, 11, O. KAT, rr, 11, 40—Decree-holder'’s application 
for execution by arrest - of judgment-debtors— 
Judgment-debior, not filing application under 
JO. XX, 4, 11, for payment by instalment but relying 
on affidavit—Payment by instalment ordered— 
On revision’ judgment-debtor directed to pay certain 
sum monthly for exemption from arrest — Subsequent 
application under O. XXI, r. 11—Lower Court's 
discretion, if fettered by High Court's order. 

The decree-holder under Ò. XXI, r. 11, Civil Pro- 
cedure Code, applied for leave to execute the decree 
by the arrest end imprisonment of the judgment- 
debtor and in due course the application was heard 
under O. XXT, r. 40. Under O. XX, r. 11, it was open 
to the judgment-debtor to apply tothe Court thet 
the decree should be paid by instalments, and the 
Court could pass an order in that sense after notice 
had been served on the decree-holder but the judg- 
ment-debtor relied upon an affidavit praying for in- 
stalment andthe Court ordered payment by instal- 
ments. But in revision the High Court passed an 
order directing payment of certain sum monthly as 
a condition for his exemption from arrest and 
imprisonment and the Court in passing this order 
regarded the application before it as being what 
the right order forthe lower Court to pass on 
an application under O. XXI, r. 1], and the order 
gid, zot purport to fone the case on the footing 

18 e order sought to be revise 3 
O XLS 10. g vised was ono under 

_ Held, thaton a sabsequent application for execu- 
tion under O. XXI, r. 1l, the dise:etion of the 
lower Court was not lettered by the order of the 
High Court, 

Mr. Jeejeebhoy, for the Appellant. 

Mr. S. M. Bose, for the Respondent. 

_ Page, C.J—This appeal is allowed. It 
appears that on September 17, 1934, the 


iespondent obtained a decree against the 
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sppellant in the Court of Small Causes,’ 

angoon, for Rs. 859, interest thereon and 
costs. Ou January 16, 1935, in Civil 
Execution No. 521 of the Court of Small. 
Cuuses the respondent applied for leave . 
to execuie the decree by the arrest and 
imprisonment of the appellent. That wes 
en application made under O. XXI, r. 11. 
Notice was then served upon the «ppellant 
under O. XXI, r. 37, and in due couse 
the epplication was heard under O. XXI, 
r. 40. Now under O. XX, r. 11, it wes 
open to the appellent io apply to the Court 
that the decree should be paid by instal- 
ments, and ihe Court could pass an order 
in that sense after nolice had been 
served on the decree-holder. We are in- 
formed bythe learned Auvceate for the 
appellant that <n application under O. XX, 
r. ll, was drafted, but in tle circums- 
tences that the formal epprication was not 
ike eppellant relied upon an 
affidavit of february 5, 1935, in which Le 
submitted that : 

“It is just and cquitable tbat this Honcurable 
Ccurt be pleased to order the payment of- the 
decretal amount in mcnthly instalments of Rs. 10 
ccmmencing from Mach 1, say that my 
applicaticn is bona fide.” f 

Ifthe formal application under O. XX, 
T. 11, had been nled, there can be no 
doubt thatthe order which would have 
been passed would have been upon that 
application, and if it was allowed, the appli- 
cation in Civil Execution No. 521 ipso 
facto would have been dismissed. On 
February 8 the learned Chief Judge pas- 
sed an order in the following terms: “I 
allow the judgment-debtor to pay Rs. 10 
a month commencing from February 15, 
1935.” A subsequent application for exe- 
cution was filed on July 27, 1935, in Civil 
Execution No. 7190 of 1935. That appli- 
cation was presented pursuant to O. XXI, 
r. 11. Notice under O. XXI, r. 37, was 
served upon ihe appellant and having 
regard to the affidavits that were filed the 
leaned Chief Judge stated his opinion to 
he that inasmuch asthe appellant was 
only receiving a regular salary of Rs, 25 
a month which ifke was arrested would 
in all probability cease, he was not able 
to pay more than Rs. 10a month which 
wes ike amount of the instalments tLat 
had already been ordered and the learned 
Chief Judge added: 

“therefore if I were free te act I shculd disallow 
the application for his arrest and detention,” 

It appears, however, ihat the learned 
Chief. Judge was of opinion that his 
discretion in the matter was fettered by 
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_ plication under that rule. 
- it is clear that Dunkley, J., in 
-his order in revision regarded the ques- 


1986. o 
an order ‘that had beei passed on June 


6, 1935, by my learned brother Dunkley, 


J. inan application for revision of the 
earlier order of the Court of Small Causes 
under which instalments of Rs. 10 a month 
had. been ordered. The learned Chief 
Judge stated that the order of Dunkley, J., 
having been passed in revision of an 
order under O. XXI, r. 40: 

“for the judgment-debltor to pay Rs. 39 monthly 
as a condition forhis exemption from arrest and 
imprisonment " 
he could not 

“therefore again go into the question of his in- 
ability to pay those instalments, for that would 
seem like disregarding the order of the High Court 


-or going behind it.” 


Accordingly the learned Cnief Judge 
directed “that the judgment-debtor be 
arrested in execution of the decree as 
prayed.” I am of opinion, however, with 
all resp:ct that ` the learned Chief Judge 
was not feltered in his discrection as he 
supposed himself to be. I am inclined to 
the view that in the circumstances the 
order passed on Februsry 8, 1935, by the 
Court of Small Causes was passed pur- 
suant to O. KA, 1. 11, and that the dif- 
culty that has arisen was due to the 
failure ofthe appellant tofile a formal ap- 
In my opinion 
passing 


tion before him as being what was the 
right order for the learned Chief Judge 


of the Court of Small Causes to pass on 
an application for instalments under 
O. XX, 1. 11. That this wes so would 


appear from the reference that Dunkley, 
J., made to the case Reoti Prasad v. 
Kunji Lal (1), which was determined upon 
a consiceration of O. XX, r. 11. Further, 
Dunkley, J., did not purport to consider 
the case before him upon the footing 
that the order which it was sought to 
revise had been passed under O. XXI, 
r. 40, because in such circumstances it is 
hot merely the interest of the judgment- 
debtor that hasto be taken into account 
but also the question whether : 

“the judgment-debtor is unable from poverty or 
other sufficient cause to pay the amount of the 


decree or, if that amount is payable by instalments 
the amount ofany instalment thereof. g 


Tf Dunkley, J., had purported to pass 
an order in revision pursuant to O. ANI, 
r. 40, Le would of course have considered 
not merely the effect of anorder for in- 
stalments of Ks.30 upon the judgment- 
creditor but whether the judgment-debtor 

Q) 51 A 539; AIR1933 All. 90; 143 Ind. Cas. 44; 
Jnd. Rul, (1933) All. 163, i ; 
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was in a position to pay instalments at a rate 
higher than Rs. 10a month. That question 
the learned Judge did not purport to 
take into account in passing the order of 
June 6, 1935. Inthese circumstances it 
was open to the learned Uhief Judge to 
pass the order which in his discretion he 
deemed fit upon the application of the res- 
pondentin Civil Execution No. 7190. I 
respectfully agree with the view expressed 
by the learned Chief Judge upon the 
merits of the cae. We are givento un- 
derstand that there are now no arrears in 
the instalments of Rs. 10 a month as or- 
dered by the learned Chief Judge on 
February 8, 1935. 

In our opinion this appeal mustbe al- 
lowed, the crder of the learned Chief 
Judge from which it is brought will be 
set aside and tLe application for execution 
in Civil Execution No. 7190 will be dis- 
missed. We make no order as to costs. 
The appellant of course remains under an 
obligation to pey instalments of Re. 10 a 
month. 

Ba U, J—I agree. 

D. Aprea! allowel, 


nen 


BOMBAY HIGH COURT 
Second Civil Appeal No. 386 or 1932 
December 5, 1935 : 
Mack ttn, J. 
CHANDULAL DAMODARDAS AND oTuuRs— 
Derenpants—APPELLANTS 
VETSUS 
KESHAVLAL KUBERDAS AMIN | 
AND OTAERS-—P LAINTIFFS—RESPONDENTS. 
Companies Act (VII of 1913), s.4—“Sub-partners” 

—Whether partners—Transfer of Property Act (IV 
of 1882), ss. 105, 107—Agreement to lease—Immediate 
demise of property and party paying rent~Agree- 
ment void as transfer, if not registered, but valid as 
agreement to lease—Civil Procedure Code (Act V of 
1908), O. XXX, r. I—Individual common partner in 
two firms—Suit by one against the other, maintain- 
ability—xceptions—Suit for specific performance of 
lease between firm and its partner—Wahether saved 
by r. 9. 

Y Sub-partners are not members of a firm and the 
existence of a sub-partner does not affect the number 
of membars of a firm for the purposes of s. 4, Com- 
panies Act. Pannaji Devichand v. Senaji Kapur- 
chand (1), distingu:'shed. Pannaji Devichand v. 
Senaji Kapurchand (2), referred to. h 

Wnere the plaintiff actually takes possassion .{ 
the property upon the very day of the agreement and 
pays rent, 16 19 difficult to say that the agreement 
did not amunt to a lease within the ceinition of 
8. 105, Transfer of Property Act, and where it is not 
iezistere. under s. 107, Transfer of Property Act, it 
is to that extent void. But the agresment is als) 
an agreement for a leas2 and in so far as it is at 
agraement for a lease, it ig nob void merely because, 
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regarded as 4 transfer of property, it is void. Ariff 
v. Judunath Majumdar (4), followed. 

Where an individual is a ¢:mmon fpartncr in two 
firms no action can be brought by one firm against 
the other firm upon any transaction which was be- 
tween them while such individual is a common 
par ner But this rule js subjces to an exception in 
equity in certain cases where it micht bs possible 
to asceitain the rights and Habilities of a member 
of a firm when all the parties are befcre the Court, 
But the above equity does not apply wher3 a case 
cannot be adequately dealt with merely by a declara- 
tion of right to a credit in raitnership eccounts. 


aoe v. Seth Purshotamdas (5), followed. [p. 582, 
col. 2. j 


Rule 9 cf O. XXX, Civil Procedure Code doss not 
Save a suit for specific performance of an cral agree- 


ment to lease, entered into by a firm with one of its 
partners. 


8. C. A. from the decision of the Assistant 
Ara Ahmedabsd,in Appeal No. 79 of 
30. 


Messrs. G. N. Thakor snd P. A. Dhruva, 
for the Appell:nis. 

Mr. H. H. Dalal and Mr. D. V. Patil 
for Mr. U. L. Shah, for Respondents 
Ncs. 1 to 11. 


Judgment.—The suit which has given 
rise to this second sppeal was brought 
by the members cf the fim known as 
“Pre Bavia Gujarat Cotten Press” for the 
Bpecilic performance of an cral agreement 
for a lease cniered up.n between the fim 
andone of its members, defendant No. 1. 
The agreement tock place cn September 2], 
1925, and it hes been found asa fact by 
the Courts below that ils terms were that 
ihe plaintiff firm should take the property 
upon lease for fifly-one years beginning 
from the date of the agreement at en an- 
nual rent of Rs 308-12-0, and that a formal 
lease was to be executed; but there is a 
finding thatthe date for the execution of 
the lease was left indefinile and that it 
depended upon defendant No. 1 himself 
having 2 title to convey upon the Thakore 
(who is admittedly the owner of the land) 
letting it first to Naran, and Naran then 
letting itto defendant No. 1. A number 
of defences were raised but were overruled 
and the executicn of a 
was ordered. 

In this second appeal by defendant No. 1 
four pointsare urged:(1)} that the plain- 
tiff film consists in fect of more than 
twenty members, end, therefore, under 
8. 4, Ccmpanies Act, it cannot be recog- 
nized for want of registration of the Com- 
pany and cennot bring ihis suit; (2) that 
the agreement upon which the plaintiffs 
rely wasnot somuch anegreement fcr a 
lease as an actual lease, and it is void 
for want of writing and registration 


Tegistered lease 


CHANDULAL v. KESAWA (BOM 


16310 


under s. 107, Transfer of Properiy Act; (3) 
that the agreement is indefinite in its 
terms, and both for this reason and Le- 
cause three years have elapsed from the 
time when it became enforceable (assum- 
ing that it was enforceable), it cannot now 
be enforced, and (4) that defendant No. 1 
is himself amember of the frm with 
whom the agreement was executed and thus 
occupies the position both of plaintiff and 
of defendant, and therefore the present 
suit is bad. 

On the first point there is no direct 
authority applicable to the present case in 
the cases decided in India. The question 
arises inthis way. There are in the list 
of plaintiffs eleven persons named zs 
members of thefirm. Among the defen- 
dants, defendants Nos. 1, 2 and 3 are 
members of the Oompany, so that there 
are really at least fourteen members of 
ihe Company. But plaintiff No. 3is “The 
Bavle Vishnu Cotton Ginning Factory,” 
and in reply to a question put by the 
defendents asking information «sto the 
number. of members of ike Bzvla Vishnu 
Cotton Ginning Factory it was stated that 
ihe fam consisted of four principal part- 
ners, of whcm Keshavlal Hirachand had 
{wo sub-pariners end Vithaldas Khushaldas 
had three sub-partners. Now itis incontro- 
vertible that the members of ihe firm of 
the Bavla Vishnu Cotton Ginning Fac- 
tory must be treated as members of the 
Jompany of which the firm is a member. 
Jf an authority for this is needed, it is to 
be found in Pannaji Devichand v. Senaji 
Kapurchand (1). That case hed an cfishoot 
under a similar name inibe Bombay 
Presidency, and has been reported in 
Pannaji Devichand v. Senaji_ Kapurchand 
(2); and eventually ihe Madras case 
went in appeal tothe Privy Council], and 
the Appellate judgment (which merely 
accepts the reasoning of the High Court 
of Madras and dismissesthe appeal) has 
been reported in Senaji v. Panaji (3). 
The case is relied upon by the learned 
Couneel for defendant No. 1 as dealing 
with a situation which is analogous to the 
present situation. There is no difficulty 
about deciging thatthe membeis of the 
Bavla Vishnu Cotton Ginning Factory are 

(1) 50 M 175; 99 Ind. Oas. 640; A I R 1927 Mad. 123; 
öl ML J 667; 24 L W 759, 

(2) 36 Bom. L R 766; 152 Ind. Cas, 580; AI R 1934 
Bim. 361; 7 RB 147. 

(3) 32 Bom. L R 1607; 126 Ind, Cas. 429; AIR 1930 
P C 300; Ind. Rul. (1930) P C 833; 59M LJ 435; 34 G 


W N 1107; 32 L W 646; 32 Bom. L R 1607; 52 Ò L J 
558 (P, O) 
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members of the plaintiff firm. But there 
is some difficulty in deciding whether the 
sub-partners of Keshavlal end Vithaldas are 
members of the Bavla Vishnu Cotton Gin- 
ning Factory. If they are members, then the 
plaintiff firm consists of more than twenty 
members. The reasoning adopted in Pannaji 
Devichand v. Senaji Kapurchand (2) for 
holding that the individual members of 
the four firms which entered into the 
partnership in ihat case were themselves 
members of the partnership and that the 
partnership, consisting as it did of more 
than twenty individual members, required 
registration under s. 4, Companies Act, 
was that the word “persons” used in s. 4 (2) 
of the Act was used not in the sense in 
which it is defined in the General Clauses 
Act (in which Act it includes a corporation 
.or a body of persons) but in the sense of 
an individual, and that what the section 
prohibited was an unregistered association 
of more than twenty individuals. It is 
argued thaton the analogy of this case 
the sub-partners of ihe two members 
of the Vishnu Cotton Ginning Factory 
must be regarded as individual members 
of ithe Bavla Vishnu Uotton Ginniog 
Factory. 

The determination of the question de- 
pends upon the position of sub-partners. 
The point was raised ata late stage in 
the trial after all the evidence had been 
taken, and there is no evidence to show 
exactly what part the sub-partners took in 
the business. But as they have been des- 
cribed as sub-partners, itis reasonable to 
take it that they were tin fact what is 
usually meant by a sub-pariner. A sub- 
partner is described in “Lindley or Part- 
nership”, Fidn. 10, at p. 66; he is a 
stranger who agrees with one ofthe part- 
ners of the firm to share the profits derived 
by that partner from the firm; and it is said 
by the learned author that this arrange- 
ment does not make the stranger a partner 
in the original firm but constitutes what 
is called a sub-partnership which in no 
way affects the other members of the 
principal firm. A caseis-cited in which 
a certain person agreed with one of the 
partners in a business that he should be 
interested in ihe business so? far as to 
receive a share of the partner's profits of 
the business,and also that he should have 
a right to draw his share from the firm. 
Bui it was nevertheless held that he was 
not a partner in that firm; that he had 
no demand against it; that he had 
no account init; and that his rights were 


p 
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limited to a share out of the profits paid 
to Lis principal parlner. At p. 553 it is 
stated that a sub-partner wishing to have 
an account of those profits to which he is 
entitled must bring his action against the 
principal alone and not make the other 
partners in the firm parties to the action. 
If itis not open to asub-partner to sue 
for accounts, Idonot see how itcan be 
held that he is partner of the firm. 
Moreover, in Pannaji Devichand v. Senaji 
Kapurchand (2) there is a passage which 
implies that the decision of the High Court 
would have been different if the four 
persons who signed the contract of partner- 
ship as representatives of the firms of 
which they were members had signed for 
their own individual benefit, the firms 
themselves being only in the position of 
sub-partners sharing in the profits of the 
four individuals who signed the agreement 
of partnership; the firm would then have 
been taken to consist of four members 
only and not of the total number of part- 
ners comprising the four firms. This im- 
plies that in the view of their Lordships, 
sub-partners are not members of a firm 
and the existence of asub-partner would 
not affect the number of members ofa firm 
for the purposes of s. 4, Companies Act. 
I told that in this respect there is no ob- 
jection to the suit. ¥ 

Tt is then contended that the agree- 
ment in fact created an immediate demise 
of the property and operated as an actual 
transfer and therefore required writing 
and registration under s. 107, Transfer of 
Property Act, and in the absence of writing 
and registration, cannot now be enforced. I 
agree that since the plaintiff firm actually 
took possession of the property upon the very 
day of the agreement and paid rent, it is 
difficult to say that the agreement did not 
amount toa lease within the definition of 
s. 105, Transfer of Property Act, and to 
that extent is void. But the agreement 
was also an agreement for a lease and I do 
not know why, in solar as it is an agree- 
ment for a lease, it should be void merely 
because, regarded as a transfer of property, 
it is void. In Ariff v. Jadunath Majumdar 
(4), the facts were almost exactly the same, 
the only difference being that it was a suit 
in ejeciment in which ihe defendant pleaded 
a right under an agreement of lease. It 
was held that es there was no lease by 


(4) 58 IA 91; 131 Ind. Cas. 762; A I R 1931 PO 79; 
58 C 1235; 60 M L J 538; 33 L W 586; 53 C L J 359; 
35 © W N 550; 15 R D 354; 8 O W N 739; (19831) MW N 
480; Itd, Ru, (1931) P O 154; 33 Bom. L R 913 @. CO), 
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means of a registered document as required 
bys. 107, Transfer of Property Act, the 
plaintiff was entitled to eject the defen- 
‘dant, but that had the defendant been 
within time (which on the facts of that case 
he was not), it would have been open to 
him to sue for specific performance of the 
verbal agreement fora lease and in the 
meantime to ask for the plaintiff's ejectment 
suit to be stayed. That was acase where 
under an oral agreement for a lease the de- 
fendant was put into immediate possession 
of the property, just as the plaintiff was put 
n immediate possession of the property 
ere. 


is indefinite. The evidence is unsatisfactory 
but nevertheless both tke Courts below 
have come to a definite conclusion as to the 
main terms of the agreement, namely that 
it was to be for an annual rentof 
Rs. 308-12-0 and for a term of fifty-one 
years. Asregards the formal lease, it is 
held that no definite date was fixed. The 


plaintiff saysin his evidence that the lease. 


was to be given ina month or two; butI 
doubt if that statement can be taken liter- 
ally, since the date of the lease must have 
depended upon the date when defendant 
No. 1 obtained his title to lease the land, 
and that would not be until the Thakore had 
first leasedit to Naran and Naran leased 
it to defendant No. 1. 


Nor do I see any objection to enforcing 
the agreement on the score of limitation. 
It could not be enforced until the defen- 
dant got his title, andit appears from’ the 
judgment of the learned Assistant Judge 
in appeal that the deed which the Thakore 
and Naran had to execute in favour of de- 
fendant No. 1 before defendant No. 1 could 
get his title was not executed until the year 
1927. This suit has been brought in the 
year 1928 and is clearly in time. 'The last 


point, however, is serious for the plaintiff. 


Defendant No. 1 is a partner of the 
plaintiff firm and he is being sued by the 
plaintiff firm not as a formal defendant, 
but as a contesting defendant, and he him- 
self has contested the legality of the suit 
upon this ground. In Rustomji v. Seth 
Purshotamdas (5), reference was made to 
the rule that the same individual, even if 
he has two capacities, cannot be botha 
plaintif anda defendant in the same 
action, and it was held that where an in- 
dividual was a common partner in two 
houses of trade no action could be brought 


(5) 25 B 606; 3 Bom, LR 297, . 
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by one firm against the other firm upon 

any transaction which was between them 

while such individual was a ccmmon 

partner. Sofaras it goes, this statement 

appears to be unequivocal. But their 

Lordships stated that the rule was subject 

toan exception in equity in certain cuses 

where it might be possible to ascertain the 

rights and liabilities of a member of a firm 

when all the parties were before the Court; 

and they said that although the Courts of 

Equity in England strictly observed the rule 

that a man cannot be both plaintiff and 

defendant, they did not allow it to stand 

in the way of their doing justice between 

the parties, and provided all interested per- 

sons were before the Court, either as plain- 

tiffs or as defendants, they adjusted and 

determined theirrights. In the case which. 
was then being decided a question arose as | 
to the right of one of the partners of a 
firm to recover money against the firm 
and the order that was made in the case. 
provided notfor recovery of the money but 

for a declaration that that member of the 

firm in the taking of the partnership 
accounts was entitled to credit of the sum. 
in dispute. 

This question does not seem to have. 
been considered at all by the learned As- 
sistant Judge before whom the present 
appeal was bronght, and it may be that the 
matter was not raised in this Court, but it. 
was raised inthe trial Court, and the. 
equitable principle referred toin Rustomji . 
v. Seth Purshotamdas (5), was - considered 
but I think misunderstood. I donot think. 
that the learned Judges who decided 
Rustomji v. Seth Purshotamdas (5), would 
have extended the ‘equitable principle to. 
cover a case as the present, which ‘cannot 
be adequately dealt with merely by a de- 
claration of a right to a credit on the 
partnership accounts. Itis contended on 
ths other side that O. XXX, r. 9, Civil 
Procedure Code, contemplates suits hetween 
a member of a firm and the firm of which 
he isa member, and thatif a suit ofthe 
present kind cannot be included among 
the suits dealt with in r. 9, then there is no 
remedy for the aggrieved party. Rule 9 
merely says that ©. XXX (which deals 
with suits by*or against corporations) shall 
apply to suits between a rm and one or 
more of the partners therein and to suits 
between firms having one or more partners 
in common. Butin his commentary upon 
r. 9, Sir Dinshah Mulla expressly states 
that neither this nor any of the rules of 
O. XXX alters the substantative law asit 
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- existed before, and therefore apparently, if 
oneor more partners using the name of 
the firm under this rule were to bring a 
suit against another partner claiming money 
as due to the plaintiff in connection with 


the affairs of the firm, “the only relief which ` 


the plaintiff could obtain would be on ac- 
count of the dealings and transactions of 
the partners.” Ido not think that it can be 
said that r. 9 gives the plaintiff firm a right 
to bring the present suit and that under 
the existing law they have any remedy at 
all. Reliance is placed upon a passage 
occurring at p. 339, Edn. 10 of “Lindley on 
Partnership,” which is this: . 

“Again, there appears to be no reason why an 
action should not now be maintained for the 
recovery of a debt due from one partner tothe 
firm; nor why, if two firms have a common 
partner, an action should not be maintained by 
one firm against the other." 

And further on it issaid that inall cases 
in which such action will lie, the firm or firms 
may sue or be sued in their firm name. But 
the learned author was referring only to 
suits for money, and nothing is suid as to 
the form of the decree that would issue in 
such a case ; and it may well be that the 
Courts in the circumstances of each particu- 
lar case would fall back upon their power 
to declare the plaintiff or the defendant 
entitled to a creditin the accounts of the 
firm. In my opinion the suit is bad on 
this ground, and I therefore allow the 
appeal and direct that the suit be dis- 
missed. 

In the circumstances I direct that each 
party bear its own costs throughout. 

D. Appeal allowed. 


CALCUTTA HIGH COURT 
Appeal from Appen Decree No. 1483 of 
1932 


January 9, 1935 
NASIM Ant, J. 
TARINI CHARAN CHAKRAVARTY AND 
ANOTHER—DEFENDA :TS—APPELLANTS 
V27SUS 
DEVENDRA LAL DEY—PLaINtIFF AND 
OTHERS—-DErENDANTS—RESPONDENTS 

Co-sharers—Alience from  co-sharer — Whether 
can get partition of alienated property—Hindu Law 
—Alienation. 

An alienee from a co-sharer is entitled to institute 
a suit for partition of the property in which he 
alone is interested Hajendra Kumar Bose v. 
Brojendre Kumar Bose (1), referred to. 

A against the decree of the Additional 
Subordinate Judge, Third Court of 
Noakhali, dated March 4, 1932, affirming 
that of the Munsif, 2nd Court, Sudharam, 
dated December 8, 1930. 
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Dr. Sarat Chandra Basak, Messrs. Gopal 
Chandra Das and Bhuban Mohan Saha, 
for the Appellant. 

Mr. Gopendra Nath Das, for the Respond- 
ents, 

Judgment.—This appeal arises out of 
a suit for a declaration on plaintiff's title 
to 8 annas share of ©. S. plots Nos. 395 and 
595 and for recovery of khas possession 
of the same after partition. Plaintiff based 
his claim on a purchase from a Hindu 
widow Satyabhama in Pous 1334 B. S. The 
father of defendants Nos. 1 and 2 and the 
husband of Satyabhama were two brothers. 
The disputed land was a part of the 
joint family property of the said two bro- 
thers. Plaintiff's case is that the disputed 
plots were in the joint possession of defend- 
ants Nos. 1 and 2 and Satyabhama after 
the death of the father of defendants Nos. 1 
and 2 and the husband of Satyabhama. 
The defence of the defendant No. 2 who 
alone contested the suit was that 
by an amicable partition in the year 
1308 B. S. between his father and Satya- 
bhama the disputed plots were allotted 
to the share of the defendants Nos. 1 and 
2 and consequently plaintiff acquired no 
title on the basis of his purchase from 
the lady. The defendant further pleaded 
that the suit was not maintainable in the 
present form as the plaintiff is not entitl- 
ed under the law to have a partition of 
only a portion of the joint family prop- 
erty of the defendants Nos. 1 and 2 and 
Satyabhama. The Courts have disbelieved 
ihe story of previous partition set up by 
the defendant and have decreed the 
plaintiff's suit; hence the present appeal by 
the defendants Nos. 1 and 2. 

The only point urged in support of the 
appeal is that the plaintiff, being the pur- 
chaser of a small portion of the joint 
family property from one of the co-owners 
is not entitled under the law to get a 
partition only of the land purchased by 
him. In other words the contention is that 
a suit for a partial partition does not lie. 
There has been some divergence of judi- 
cial opinion on the question whether en 
alienee from a co-sharer is entitled to 
instilute a suit for partition of the prop- 
erty in which he alone is interested. On 
the one hand it has been maintained that 
the purchaser is exactly in the same posi- 
tion as his vendor, on the other hand it 
is said that the transfer effects 3 sever 
ance and the only joint property held in 
common by the purchaser and the co-sharers 
of his vendor is what forms the subject. 


584 


matter of the conveyance. To give effect 
to the. former view would be to affirm the 


‘principle that a plaintiff can institule a’ 


suit for partition in respect of property 
in which he has no interest at all. The 
learned Advocate for the appellant, however, 
contended that the principle applicable to 
transfer of portions of joint property is not 
applicable to transfer of a part of joint 
family property of Hindus. In support of 
this contention the learned Advocate cited 
ihe followiug passage from Mayne's Hindu 
Law, 9th Edition, Art. 494 at page 716:— 
“Where a stranger to the family acquires a title 
to a portion of the family property by purchase or 
under an execution, his remedy is by a suit to 
compel his vendor to come to a partition and so 
give him an absolute title. But he cannot demand 
a partition merely as to the portion over which he 
has claim. The vendor must have a complete and 
final partition so that all the family accounts may 
be taken against him and all the other members 
of the family must be made parties to the suit.” 
_Mr. Mayne does not appear to have re- 
lied on any special rule of Hindu Lew 
for the above observations. The ordinary 
rule is that a suit for partition must em- 
brace all joint properties owned by the 
parties thereto. But there is also the 
complimentary rule that a suit for partition 
cannot include properties’ in which each 
of- the parties does not claim an interest. 
It is ime that the general 
_ “rule that a partition suit should embrace all 
joint property ensures a just partition; otherwise 
parties migltt be greatly prejudiced as regards equit- 
able distribution, retention of possession, liability 
for improvements and and adjustment of accounts; 
ae Rajendra Kumar Bose v. Brojendra Kumar Bose 


This rule does not belong exclusively 
to Hindu Law. It is primarily based on 
considerations of equily and convenience. 
It seems tome that it belongs more to the 
province of adjective than substantive law. 
In the present case it has not been proved 
that the defendants would be in any way 
prejudiced or inconvenienced if the appli- 
cation of the general rule be relaxed and 
partial partition be allowed. The Courts 
below were, therefore, right in decrecing 
the plaintiff's suit. The appeal, therefore, 
fails and is dismissed with costs.—Leave 
to appeal under s. 15 of the Letters 
Patent has been asked for andis refused. 

D. Appeal dismissed. 


uj 77 Ind. Gas, 790; 37 CL J191 at p.197; AIR 
1923 Cal. 501. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 9t of 1934 
January 15, 1936 
ADDISON AND ABDUL RASHID, JJ. 
SIMLA BANKING AND INDUSTRIAL Co, 
LTp.—DECRES-HOLDER—PETITIONER 
VETSUS 4 
DITTU MAL HARDIAL AND OTAERS—, 
JUDGMENT-DEBTORS AND OTHERS— OPPOSITE 
PARTIES 4 
$. s 


ipil Procedure Code (Act V of 1908), s 
0 kT ; a 52—Custody Court deciding question of 


‘ority—Revision, competency of. : 

Where the custody Court decides that a certain 
person is not entitled to any priority, no revision 
can be entertained by the High Court under fs, 115, 
Ojvil Procedure Code, simply because the judgment 
of the custody Court is erroneous on a question of 
law, The custody Court has jurisdiction to decide 
the question of priority, and whether the decision 
is right or wrong, it cannot be said that it had 
acted with material irregularity in the exercise of 
jurisdiction, : 

C. R. P. from an order of the Sub-Judge, 
lst Class, Lahore, dated November 1, 1933. 

Mr. Badri Das, for the Petitioner. | 

Mr. Kishori Lal, for the Opposite Par- 


ties. 


Abdul Rashid, J.—On January 8, 1927, 
Karam Chand, one of the partnersin the 
firm -Dittu Mal Hardisl, instituted a suit 
for dissolution of partnership against his 
brothers Khushal Chand and Dharar Pal 
and his mother Muvsammat Sham Devi. On 
March 27, 1933, Mr. Harnam Singh, Sub- 
ordinate Judge, Ist Class, Lahore, passed a 
final decree dissolving ike partnership. It 
was stated in the decree sheet that the 
plaintiff Karam Chand is given a decree for 
Rs. 25,081-2-12 and costs against Khushal 
Chand, and thata sum of Rs. 41,487-0-5 is 
also recoverable by Dharam Pal, defend- 
ant, from Khushal Chand. The Receiver 
Lala Hari Chand was directedto pay 
annas 4 in the rupee to all the creditors of 
the firm and the balance was to be deposited 
by the Receiver in Court, and was payable 
from time to time to the creditors of the 
firm pro rata. In pursuance of the decree 
notices were sent to all the creditors. On 
April 26, 1933, an application was presented 
by the Simla Banking and Tndustrial Com- 
pany, Limited, in the Court of Sardar 
Harnem Singh, stating that the applicant 
had obtained a @ecree against the firm Dittu 
Mal Hardial for about Rs. 10,000, that the 
applicant’s decree was being | executed in 
the Court of the Senior Subordinate Judge 
at Lahore, that the money belonging 10 the 
firm Ditiu Mal Hardial in the hands of 
Lala Iari Chand, Receiver, had been attach- 

.-ed by the order of the Senior Subordinate 
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Judge dated September 26, 1928, and that 
the applicant was, therefore, entitled to pri- 
ority over the other attaching creditors who 
had got the amounts of their decrees aftach- 
ed after the attachment in the execution of 
the decree of the applicant. 

It was prayed that the Court may be 
pleased to suspend the distribution of the 

` assets of the firm Dittu Mal Hardial, and 
that the decretal amount due to the appli- 
cant may be paid before the dues of all 
other creditors whose attachments were later 
‘in date or who had not effected any attach- 
menis atall. This application was dismis- 
sed by the learned Subordinate Judge on 
the ground that the award of a decree .or 
the effecting of an attachment did not place 
the decree-holder on any: better footing than 
the other creditors of the firm whose debts 
had been ascertained. Against that deci- 
sion the decree-holder, the Simla Banking 
and Industrial Oo., Ltd., has preferred§the 
present petition for revision to this Court. 
It was contended by Mr. Badri Das on be- 
half of the petitioner that as funds belong- 
ing tothe firm Dittu Mal Hardialin the 
hands of the Receiver had been attached 
by the order of the Senior Subordinate 
Judge, dated September 26, 1828, at the 

_ instance of the petitioner, the petitioner was 
‘entitled to priority over all other credi- 
tors. Reliance was placed in this connec- 
tion on a Single Bench ruling of the Bom- 
bay High Court, reported as Kesserbai v. 
Kaku Vallabdas Raoji 106 Ind. Cas. 113 
(1), where it was held that it had been 
the practice of the Bombay High Court on 
the original side to make a charging order 
whenever execution was sought against 
assets in the hands of è Receiver appointed 
by the Court in a partnership action. The 
petitioner obtaining sucha charging order 
was entitled to rank in priority to all other 
creditors who had not obtained charg- 
ing orders or who were not otherwise attach- 
ing creditors. 

The learned Counsel also relied on Vis- 
vanadhan Chetti v. Arunachalam Chetti (2) 
and contended that where property in the 
hands of the custody Court is the subject 
of several attachments in execution of 
several decrees, the: custody Court must 
award priority to the first attacking creditor 
in point of time. Ifthe other decree-holders 
want to sharein the rateable distribution, 


(1) 106 Ind. Cas, 118; AIR 1927 Bom, 294; 29 
Bom. L R 665 


(2) 44 M100; 60 Ind. Cas. 302; A IR 1991 Mad. 
218; 39 M LJ 608; 12 L W 744; 28 M L T 412; (1921) 
MW N 14 Œ B). 
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they must apply in time to the attaching’ 
Court. It was urged thatthe power con- 
ferred on the custody Court by the proviso 
to O. XXI, r. 52, Civil Procedure Code, to 
determine claims to priority, ete., did not 
entitle the custody Couri its3lf to distribute 
the asseis rateably among the attaching 
decree-holders. According to the learned 
Counsel any attachment order issued under 
the provisions of the Civil Procedure Code 
had the same effect as a charging order 
and such an order took effect from the date 
of the making of the application for execu- 
tion or at the latest from the date when the 
attaching Court issued the order for the 
attachment ofthe property lying in the 
custody Court. On behalf of the respond- 
ent it was contended that all the creditors of 
the firm Dittu Mal Hardial were entitled 
to pro rata distribution and that the at- 
taching creditors were not entitled to any 
priority. Reliance was placed in this con- 
nection on J. Khan v Ali Mohammad Haji 
Umer (3), where it was held that where a 
fund, such asthe assets of a partnership, 
isin the hands ofthe Court through its 
officer, the Receiver, one out of the whole 
body of the creditors against the fund will 
not be aliowed to gain priority over the 
remainder by the expedient of attaching the 
moneys in the hands of the Receiver. Such 
an attachmentis an interference with the 
Court’s possession through its officer, the 
Receiver, and may not, therefore, be made 
without the Court's leave being first obtain- 
ed, which will not be granted except on such 
terms as will ensure equality between the 
creditors. 

In Thakur Das Moti Lal v. Joseph Isken- 
dar (4), it was held that where a fund in 
Court has been attached by several creditors 
of the judgment-debtor, none of the attach- 
ing creditors is entitled to preferential 
treatment by reason of the priority cf 
his attachment, as the attachment 
creates no charge or lien upon the 
fund, solong asthe fund isin the custody 
of the Court. In Rukhiabaiv. Vadilal Pur- 
shotamdas & Co. (5), the Full Bench ruling 
of the Madras High Court, reported as Vis- 
vanadhan Ghetti v. Arunachalam Chetti (2), 
was fully discussed and it was pointed out 
that in the Madras case the Court was 
dealing with money standing to the credit 
of a minor in an original side suit, that the 


(3) 16 B 577. 

Er O 1072; 41 Ind, Cas. 516; A I R 1917 Gal, 13; 
25C L J 595; 21 O W N83. 

(5) 51 B 667; 127 Ind. Cas. 481; A I R193) Bom, 
451; 32 Bom. L R 850; Ind, Ral. (1930) Bom, 593, 

(6) 19 0 286. 
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money there belonged to the minor absolu- 
tely subject to his attaining the age of 
21, and there wa? no question of the Court 
administering the fund or of the appoint- 
ment of a Receiver or anything of that na- 
ture. The Madras case is, therefore, not of 
any great assistance in the present case. 
Order XXI, r. 52, Civil Procedure Code, lays 
down that where the property to be attach- 
edisin the custody of any Court, the at- 
tachment shall be made by a notice to such 
Court, provided that any questicn of title 
or priority arising between the decree- 
holder and any other person not being the 
judgment-debtor, claiming to be interested 
in such property by virtue of any assign- 
ment, attachment or otherwise, shall be 
determined by such Court. It appears to 
us that the provisions of O. XXI, r. 52, are 
applicable to the present case, but it is un- 
necessary to give a considered opinion on 
this point, as this petition must be dismiss- 
ed on another ground. 

The custody Court having decided that 
the petitioner is not entitled to priority by 
virtue of his attachment, itis open to the 
petitioner to filea regular suit to establish 
his priority, vide, Tikun Singh v. Sheoram 
Singh (6). Before the petitioner can suc- 
ceed in this Court it must be held that the 
custody Court has exercised jurisdiction 
not vested in it by law, or has failed to 
exercise jurisdiction so vested, or has acted 
in the exercise of its jurisdiction illegally 
or with material irregularity. In our opin- 
jon, no question of jurisdiction or of the 
illegal or improper exercise of jurisdiction 
arises in the present petition. The most 
that can be said on behalf of the petitioner 
is that the decision of the custody Court is 
erroneous in law. It is apparent that no 
revision can be entertained by this Court 
under s. 115, Civil Procedure Code, simply 
because the judgment of the lower Court 
ig erroneous on a question of law. ‘The 
custody Court had jurisdiction to decide the 
question of priority, and whether the deci- 
sion is right or wrong, it cannot be said 
that the lower Court had acted with mate- 
rial irregularity in the exercise of jurisdic- 
tion. For the reasons given above, we 
dismiss this petition for revision but leave 
the parties to bear their own costs in this 
Court. 

D. Petition dismissed. 
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RANGOON HIGH COURT 
Civil Revision Application No. 305 of 1935 
March 12, 1936 
Dunk ey, J. | 
U SAN THEIN—Appiicant 
versus 
DISTRICT MAGISTRATE, MAGWE—- 


RESPONDENT 

Legal Practitioners Act (XVIII of 1879), ss. 14 
(5), 13, 40—S. 40 if governs s. 14—Pleader, when can 
be suspended under s. 14 (5)—Professional miscon- 
duct before Honorary Magistrate—Report to District 
Magistrate through Sub-Divisional Magistrate— Sub- 
Divisional Magisirate passing orders of suspension 
under order of District Magistrate pending investiga- 
tion—Held, order of Sub-Divisional Magistrate ultra 
vires. 

Section 14, Legal Practitioners Act, is governed 
by s. 40, and under s. 40 of the Act no Pleader may 
be suspended from practice unless he has been al- 
lowed an opportunity of defending himself before 
the authority suspending him. Furthermore, the 
fifth clause ofs. 14 gives authority to suspend a 
Pleader only after the preliminary inquiry in the 
Court in which the misconduct took place, and 
pending the investigation before the High Court 
under s. 13. Consequently, where at the time when 
the order of the District Magistrate was passed, no 
charge had been framed against the Pleader and no 
notice had been served upon him, as requ’r3al by 
the first and second clauses of s. lJ, the order of 
the District Magistrate suspending him from prac- 
tice pending investigation on the report of an 
Honorary Magistrate through the Sub-Divisional 
Magistrate is one made without jurisdiction. 

A Lower Grade Pleader was charged with pro- 
fessional misconduct befsrethe Honorary Magistrate, 
who reported the matter to the District Magistrate 
through the Sub-Divisional Magistrate. District 
Magistrate ordered suspension, pending investiga- 
tion. On this order the Sul-Divisional Magistrate 
ordered suspension : 

Held, thatthe only Court which could suspend the ap- 
plicant from practice in connection with this particu- 
lar misconduct was the Court of the Honorary Magis- 
trates; fors, 14 refers to an investigation into the 
misconduct ofthe Pleader undertaken by the Court 
before which the misconduct took place, and under 
the fifth clause of that section that Court only has 
authority to suspend the Pleader with the sanction 
of the District Magistrate. Hence the order served 
by the Sub-Divisional Magistrate upon the appli- 
cant, suspending him from practice, was clearly 
ultra vires. 

CO. R. App. against an order of the 
District Magistrate, Magwe, dated July 12, 
1935. 

Mr. Kyaw Myint, for the Applicant. 

Order.—The applicant, who is a Pleader 
of the Lower Grade practising at Taungd- 
wingyi, has been suspended from practice 
by the Distfict Magistrate of Magwe, who 
apparently purported to act under the 
fifth clause of s. 14 of the Legal Practi- 
tioners Act. It appears that the Honorary 
Magistrates of Taungdwingyi, through the 
Sub-Divisional Magistrate of Taungdwingyi, 
made a report to the District Magistrate 
alleging that this Pleader had been guilty - 
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of certuin misconduct during the progress 
of a trial before them, and on this report 
the District Magistrate issued an order to 
the Sub-Divisional Magistrate of Teung- 
dwingyi, the final paragraph of which was 
in the following terms: 

“Pending such investigation, as a prima facte 
case of using objectionable language to the Court 
of the Honorary Magistrates, Taungdwingyi, and 
of fraudulent conduct in the discharge of his pro- 
fessional duty has been made out against U San 
Thein, Lower Grade Pleader, Taungdwingyi, he is 
suspended from practice until further orders.” 

A copy of this paragraph of the District 
Magistrate’s order was thereupon served 
upon U San Thein by the Sub-Divisional 
Magistrate of Taungdwingyi, and U San 
Thein was suspended from practice. 

It is plain that in any case the only 
Court which could suspend the applicant 
from practice in connection with this 
particular misconduct was the Court of 
the Honorary Magistrate; for s. 14 refers 
to.an investigation into the misconduct 
of the Pleader undertaken by the Court 
before which the misconduct took place, 
and under the fifth clause of that section 
that Court only has authority to suspend 
the Pleader with the sanction of the Dis- 
trict Magistrate. Hence the order served 
by the Sub-Divisional Magistrate of 
Taungdwingyi upon the applicant, suspend- 
ing him from practice, was clearly ultra 
vires. 

. Moreover, s. 14, Legal Practitioners Act, 
is governed by s. 40, and under s. 40 
of the Act no Pleader may be suspended 
from practice unless he bas been 
allowed an opporlunity of defending him- 
self before the authority suspending him. 
At the time when the order of the Dis- 
trict- Magistrate was passed no charge 
had been framed against the applicant 
and no notice had been served upon him, 
as required by the first and second clauses 
of s. 14. Hence on this ground also the 
order of the District Magistrate suspend- 
ing the applicant from practice was made 
without jurisdiction. 

Furthermore, the fifth clause of s. 14 
gives authority to suspend a Pleader only 
after the preliminary inquiryin the Court 
in which the misconduct took place, and 
pending the investigation before the High 
Court under s. 13. 

lt has been held in In re Bajrangi 
Sahai (1), that a legal practitioner cannot 
be provisionally suspended pending investi- 
gation (under s. 14, Legal Practitioner Act), 
of a charge of misconduct brought against 


(1) 15 O W N 269; 9 Ind, Cas, 225;12 Or, L J 33 
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him, without being heard in defence 
under s. 40 of ihe Act and before a report 
has been submitted to the High Court in 
terms of s. 14, the investigation referred to 
in the fifth clause of that section being 
the investigation by the High Court. Con- 
sequently there is no authority to suspend 
a Pleader until the inquiry by the Court 


in which the alleged misconduct took 
place has been completed and that 
Court has recorded its findings and the 


grounds thereof end submitted the pro- 
ceedings to the High Court. Itis only at 
that stage that the power to suspend a 
Pleader arises. On all these grounds the 
order of the District Magistrate, dated 
July 12, 1935, suspending the applicant 
from practice, was passed without juris- 
diction, and this order is, therefore, set 
aside. 
Order set aside. 


CALCUTTA HIGH COURT 
Civil Rule No. 1371 of 1934 
March 11, 1935 
S. K. Grosz AND MCNAIR, JJ. 
PROBODH CHANDRA MALLIK ANp 

ANOTJER— DEOREG-HOLDERS -PETITIONERS 

versus 

DEBENDRA NATH DUTTA AND ANOTJER 

—OpposiTs PARTIES 

Civil Prozedure Code (Act V of 1988), ss. 64, 
Expl., 73-—-Private transfer to be void must be con- 
trary to attachment—Persons entitled to rateable 
distribution, when can impeach private alienation. 

A private transfer in order ‘to be void must be 
contrary to the attachment. 

A claim for rateable distribution of assets in 
order to be enforceable must satisfy the conditions 
laid down in s. 73 of the Civil Procedure Code, In 
the Explanation to s. 61 the expression “ claim for 
the rateable distribution of assets ° must be taken 
to mean claims for the rateable distribution cf 
assets which are enforceable and under the provj- 
sions of s. 73 no such claim is enforceable until 
assets are received by the Court, Without assets, 
what the Court has before it is merely an applica- 
tion for rateable distribution. 

Persons entitled to rateable distribution have the 
right to impeach the private alienation only if the 
attachment under which they makea claim is sub- 
sisting. 

Property was attached in execution of a decree. 
Another decree-holder who had applied for execution 
against the same judgment-debtor, applied for rate- 
able distribution. Before the execution sales, the 
judgment-debtor transferred the property and a 
part of the consideration was paid tothe ettaching 
creditor who got his case dismissed for want of pro- 
secution as partly satisfied. The execution of the 
other decree-holder was also dismissed and he again 
took out execution and attached the property 
transferred by the judgmcni-debtor. The purchaser 
preferred a claim under O. XXI, r. 58, Civil Proce- 
dure Code : 
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Held, that the transfer by the judgment debtor, 
not being contrary to attachment, was not void : 

Held, also that asthe decree-holder had not him- 
self attached the property and as the attachment 
had come to anend, he had no enforceable claim 
under the said attachment. Annamalai Chettyar v. 
Palamalat Pillai (1) and Sorabji Edulji Warden 
v. Govind Ramji (3), followed, Mina Kumari Bibi 
v. Bijoy Singh Dudhuria (2) and Barendra Nath v. 
Martin & Co. (5), referred to. 

C. Rule against an order of the Sub- 
Judge, Second Court, Hooghly, dated May 


29, 1934. 

Messrs. Charu Ch. Biswas and Bireswar 
Bagchi, for the Petitioners. É 

Dr. Bijan Kumar Mukherjee and Mr. 


Dwijendra Nath Dutt, for the Opposite . 


Party. 


S. K. Ghose, J.—This is an application 
under s. 115 of the Code of Civil Procedure 
and s. 107 of the Government of India Act 
and it is directed against a judgment dated 
May 29, 1934, of the learned Subordinate 
Judge of Hooghly allowing a claim in Rent 
Execution No. 1 of 1934 in his Court. ‘The 
relevant facts are these: The petitioners 
who are executors to an estate obtained a 
rent decree against opposite pariy No. 2 
and on March 10, 1933, they put their 
decree into execution in Rent Execution 
Case No. 8 of 1933. One Monomoy Banerjee 
wno had obtained a money decree against 
the sams judgment-debtor put his decree 
into execution in Rent Execution Case No. 6 
of 1933 by attaching certain properties of 
the judgment-debtor including a Putni 
Talug known as Sankarbati. On August 28, 
1933, the petitioners applied for rateable 
distribution in Rent Execution Case No. 6 
aforesaid. Thereupon the following order 
was made in Rent Execution:Case No. 6. 


“Order No. 13: August 28, 1933. An application for 
rateable distribution has been made by the decree- 
holders of Rent Execution Cass No. 8 of 1933 in 
this Court in reference to the money to be realised in 
this case,” 


The following order was recorded in Rent. 


Execution Case No. 8 of 1933. 

“Order No. 14. August 28, 1933. Read decree- 
holder's application of to-day. Put upon August 31, 
1933, with the record of Execution Case No. 6 of 
1933.” : 

On August 31, the following order was 
recorded in Rent Execution Case No. 6. 

“Order No. 14. August 31, 1933, to 12—9 at 12 
noon for sale on judgment-debtor’s application. 
Judgment-debtor's attention is drawn to Order No. 13 
in Rent Execution Case No. 8 of 1933,” i 

The following order was recorded in Rent 
Execution Case No. 8. 

“Order No. 15. August 31, 1933. Put up on Sep- 
tember 12, 1933, with Rent Execution Oase No. 6.” 

Then both the cases were fixed for 


September 12, but it 
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September 7, the decree-holders in Rent 
Execution No. 6 got their execution case 
dismissed by the following order: 

“Order No. 15....September 7, 1933, decree-holder's 
Pleader states that decree-holder cannot proceed fuar- 
ther with this execution case. That case is dis- 
missed on part satisfaction.” 

On the same date the Court recorded the 
Sorig order in Rent Fxecution Case 
No. 8. ' 

“Order No. 16—September 7, 1933. Decree-holder 
to note that Rent Execution Case No. 6 of 1933 has 
been dismissed to-day for want of prosecution.” 

On September 12, the Court recorded the 
ae order in Rent Execution Case 

o. 6. 

“Already dispcasd of on September 7, 1933.” 

Subsequently on September 16, the poti- 
tioners’ Execution Case No. 8 was dismissed 
on part satisfaction. On the same date 
a new Execution Case No. 15 of 1933, was 
registered on an application by the peti- 
tioners for recovery of the balance of the 
decree-holdex’s amount. In this execution 
case petitioners altached, among other 
properties of the judgment-debtor, the said 
Putni Taluy Sankarbati. Thereupon on 
February 5, 1934, the opposite party No. 1 
Debendra Nath Dutt preferred a claim to the 
said property under O. KAT, r. 58, of the Code. 
of Civil Procedure alleging that ke had 
purchased the property from the judgment- 
debtor by a registered conveyance dated 
September 7, 1933. On May 29, 1934, the 
le:raed Subordinate Judge allowed the 
claim and directed the release of the said 
Puini Taluy from the attachment. Against 
Mat order the present application has been 

ed. 

It is contended on behalf of the petition- 
ers that under the provisions of s. 64 of the 
Code of Civil Procedure, the private aliena- 
tion in favour of opposite party No. 1 must 
be held to be void, inasmuch as the petition- 
ers having applied for rateable distribution 
of the assets had a claim enforceable under 
the attachment. It is pointed out on behalf 
of the opposite party that as the petitioners 
themselves had not attached the property 
and, the attachment had come to an end on 
September 7, 1933, the petitioner had no 
enforceable’ claim under the said attach- 
ment. A direct decision on this point is 
afforded by the Full Bench caseof Anna- 
malai Chettiar °v. Palamalai Pillai (1) 
which is against ths petitioners. Mr. 
Biswas for the petitioners, however, has 
contended that this decision is wrong 
inasmuch as it is based on the Privy 


(1) ALM 265; 43 Ind. Cas, 539; 22 M L T 461; 33 M 
L3 707; (1917) M W N 889; 7 L W 298 (F B). 
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Council case of Mina Kumari Bibi v. Bijoy 
Singh Dudhuria (2) which was a decision 
under the old Code when the Explanation to 
s. 64 wes not inexistence. Before dealing 
with this contention it may be just as 
welltolook to the terms of s. 64 as it 
now stands, andit may be pointed out at 
once that one of the relevant conditions is 
that a private transfer in order to be 
void must be contrary tothe altachment. 
In the present cese the learned Subordi- 
nate Judge has come to the following 
findings of fact. First, the decree-holders 
in Rent Execution Case No. 8, who are the 
present petitioners, had not attached the 
properliestin execution of their own decree. 
On the-other hand, the kobala executed by 
the claimant opposite pariy No. 1 was a 
genuine transaction and part of the con- 
sideration was paid towards the satisfaction 
ofthe decree. The learned Subordinate 
Judge hes definitely found that 

“for that reason the execution case was not pro- 
ceeded with further and it was allowed to be dis- 
missed on part satisfaction on accquot of the previous 
payments made by the judgment-debtor himself.’ 

‘These findings ot tact canno: be ques- 
tioned in this Rule and in view of these 
findings it cannot be szid that the transfer 
was contrary to the attachment. 

The second point is that a claim for 
rateable distribution of assets, ia order -to 
be enforceable, must satisfy the conditions 
laid down in s. 73 of the Code, In the 
Explanation to s. 64 the expression ‘claim 
for the rateable ‘distribution of assets” 
must be taken to mean claims for the 
rateable distribution of assets which are 
enforceable, and under the provisions of s. 73 
no such claim is enforceable until assets 
are received by the Court. Without assets 
what the Court has before it is merely an 
application for rateable distribution. In 
the present case the petitioners filed an ap- 
plication for rateable distribution and 
that was being put up before the 
Jourt from time to time. No order 
could te passed thereon and, in fact, the 
petitioners had no claim to enforce for the 
simple reason that there were no assets. 
Turning tothe relevant cases on this point 
it will be sufficient to refer first to the case 
of Serabji Edulji Warden ve Govind Ramji 
(3) which lays dcwn the proposition under 
the old Code that all persons who would 
be entitled torateable distributicn would 


(2) 44 C682; 40 Ind. Cas, 242; 1P LW 4295;5 L 
W711; 32 MLJ 425; 21 CW N 585; 21 ML T 
344; 15 AL J 382; 25 OL J £08; 19 Bom, L R 424; 
(1917) M W N 473; 411A 72(P 0), - 

(3).16 B 91, 
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have the right to impeach a private alie- 
nation, if the atlachment under which 
they made the claim was subsisting. This 
was the view taken without the explanation 
which was subsequently added in the new 
Code and, as it is pointed out by the Full 


„Benchin Annamalai Chettyar v. Palamalat 


Pillai (1), the explanation merely gives 
effect to the view that was taken in the Bom- 
bay case, differing from the view that was 
laken in ihe case of Manohar Das v. Ram 
Autar Pande (4) which wes to the effect 
that it was the attaching decree-holder 
alone who could avoid a private alienation. 
Now Mina Kumari's case (2) assumes that the 
view taken in Sorabji Hdulji Warden v. 
Govind Ramji (3) is correct end on that 
assumption it points out that, in order that 
the claims of non-attaching decree-holders 
for rateable distribution might be enforce- 
able, it wes necessary to brings. 295 (now 
s. 73) into play, but that certain conditions 
should be fulfilled and one of them wes that 
there should be assets in the hands of the 
Court .I fail to sce how this decision can be 
effected by the fact thatthe Explanation to 
s. 61 was not thenin existence. Bake- 
weil, J, who was one of the referring 
Judges in the Madras case took the view 
that the Privy Council case in the decision 
under the old Code was not authority on 
the questicn which was raised wnder the 
new Code with the explanation added. 
But the learned Judges who heard the 
reference all took the view that the ques- 
tion was governed by the decision in 


Mina Kumari’s case (2) on the principle that 


a claim in order to be enforceable must 
comply with the conditions laid down in 
s. 73 and that certainly is the import of the 
decision in Mina Kumari's case (2). In that 
view we see no reasOnto differ from the 
decision of the Full Bench in the Madras case. 
In Barendra Nath v. Marien & Co. (5) (see 
page 16) the question was raised, but not 
decided. In the present case it must be held 
that the private alienation was not con- 
trary tothe attachment and that the peti- 
tioners’ claim could not have been enforce- 
able under the attachment. The decision of 
the learned Subordinate Judge is, therefore, 
correct and the Rule must stand discharged 
with cosis—heering fee is assessed at three 
gold mohurs. 

McNair, J.—I agree. 

D. Rule discharged, 

(4) 25 A431; A W N 1908, 92, 
(5) 33 CL.J 7 at p. 18; 62 Ind, Cas, 167. 
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RANGOON HIGH COURT 

Miscellaneous Civil Appeal No. 114 of 

` 1835 
February 25, 1936 
BAGULEY AND MosELY, JJ. 
MA NGWE AND ANOTHER— APPELLANTS 
: versus 
U MIN SIN AND OTAERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 104 (a) 
—Order rejecting objections to award—Appeal, if 
lies—Decree on award—Appeal, if one under s. 104 
(a)—Award—Decree on—Appeal on ground that 
award was not valid—Arbitrator asked to complete 
award in reasonable time—Time not fixed —Whe- 
ther miscarriage of justice—Arbitrator directed to 
keep Appellate Court's directions regarding costs in 
view—Order of reference also giving discretion in 
matter—Court’s direction not taken in view~Award, 
af vitiated. i 

No appeal lies against an order of the District 
Judge rejecting objections made to an award and 
passing a decree on the award, It isnot an appeel 
from the decree ; it cannot be an appeal under cl. 
(a), s 104, Part I, Civil Procedure Code, as cl. (a) 
yelers to orders superseded and not to orders refus- 
ing to supersede. The distinction is obvious from 
the wording of cls. (d), (e) and (f) of the same section. 
Nor can the order be one modifying or correcting 
the award, It is an order refusing to du sa, No 
appeal, incidentally, can also lie against the decrec 
itself, on the ground that. the award was nota valil 
one, U Sein Winv. Central Plumbing Co., Ltd. 
(1) and Gulam Khan v, Muhammad Hassan (2), reli- 
ed on. 

Where the Court leaves it to the discretion of the 
arbitrator to complete his award within a reason- 
able time, it cannot possibly be said thet there 
has been any substantial miscarriage of justice 
because the Court did not fix any definite time with- 
in which the award was to be submitted. 

Where the Court, in its order of reference, directed 
the arbitrator to keep the directions of the Appel- 
late Court as to costs, in view while awarding costs, 
but at the same time tbe order gave him a discre- 
tion in the matter : 

Held, thatthe arbitrator was not bound to follow 
the directions of the Appellate Court and his 
failure to doso did not vitiate the award and no 
substantial injustice was involved, 

Misc. C.A. against an order of the Dis- 
trict Court, Pyinmana, dated June 24, 1934. 

Mr Basu, for the Appellants. 

Mr. Clark, for the Respondents. 

Mosely, J.—This appeal purports to be 
one under cls. (4) and (c), s. 104, Civil 
Procedure Code. Itis an appeal against 
an order of the District Judge rejecting 
objections made to an-award and passing 
a decree on the award. It is not an appeal 
from the decree; it cannot be an appeal 
under cl. (2), s. 104, Part 1, Civil Procedure 
Code, as cl. (a) certainly refers to orders 
superseded and not to orders refusing to 
supersede. The distinction is obvious from 
the wording of cls. (d), (e) and (f) of the 
same section. Norcan the order be one 
modifying or correcting the award. It was 
an order refusing todo so Mr. Olark, for 
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the respondents, has raised this preliminary 
objection, thatthe appeal does not lie, and 
it must be apheld. No appeal, incidental- 
ly, cən also lie against the decree itself, 
on the ground that the award was not a 
valid one tide the case of U Sein Win v. 


“Central Plumbing Co., Ltd. (1), and the 


leading case quoted there, Ghulam Khan v. 
Mohammad Hassan (2). It is sought then 
to convert this into an application in revi- 
sion. Two grounds are raised. ‘he first 
one, which is not pressed, is that the 
arbitrator had no power to complete his 
a rard as he did so not within the time specifi- 
ed by the Court. The Court owing to the con- 
nected proceeding being called for by this 
Court on several occasions, had, on the last 
occasion, to leave it to the discrelion of 
the arbitrator to complete his award within 
a reasonable time. ‘his he did, and it 
cannot possibly be said that there has been 
any substantial miscarriage of justice be- 
c.use the Court did not fix any definite 
time within which the award was to Le 
submitted. ° 

The second objection is one which goes 
to the root of the case. The order in ques- 
tion was one as to costs, and the eppel- 
lants compleined that they were credited 
with Rs. 500 or Rs. 609 less cosis ihan 
they should have been. The previous order 
of this Court in Appeal No. -101 of 
1933, was that the costs of that appeal and 
all costs in the case therefor incurred 
were to be costsin the suit as ultimately 
disposed of, and in the order of reference the 
arbitrator was directed to keep that order 
of this Courtin view. He has not follow- 
ed these directions of this Court in appeal 
in full, but he was not bound to do so by 
the terms of the order of reference, which 
gave him a discretion inthe matter. He 
was to keep these terms in view, but not 
necessarily slavishly to follow them at all, 
if he had cause tothe contrary. It is not 
now contended that the arbitrator had no 
such cause, and, therefore, there is no sub- 
stantial injustice involved in this matter 
also. Whether revision or appeal, this 
application must fail, and it is therefore 
dismissed with costs, Advocate’s fee five 
gold mohurs. e 

Baguley, J.—1 agrce. 

D. Application dismissed. 

41) 12 R 675; 156 Ind. Cas, 414; A IR 1935 Rang, 
94; 8 R Rang. 3. 

(2) 29 O 167; 29I A 51; 8 Sar. 154; 4 Bom. L R 
161; 12M L J77; 6 O W N 226; 25 P R 1902 (P O), 
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CALCUTTA HIGH COURT 
Civil Rule No. 1376 of 1934 
February 21, 1935 
S. K. GHOSF, J. | 
RAM KRISHNA SEN GUPTA—APPLICANT 
—PRTITIONER 
VETSUS 
HARIPUR CO-OPERATIVE BANK— 
OPPOSITE Party 

Co-operative Credit Societies Act (IV of 1912), 
s. 43— Rules under, by Bengal Gorernment—Rr. 22 (1), 
22 (1)—Dispute between past member cnd Bank, 
whether dispute between past member and Committee 
—Objection to jurisdiction should be taken at first 
stage—Award of arbitrator—Whether requires filing 
under para. 20, Sch. II, Civil Procedure Code 
(Act V of 1908)—Laecution on award—Limitation 
Act (IX of 1808), Sch. I, Art, 178, if applies. 

Where a pest member of a society takes out a 
loan from the Co-operative Bank, the dispute re- 
garding thisloan, is a dispute between a past 
member and a Committee within r. 22 (1) framed 
by Government under s. 43, Co-operative Credit 
Societies Act, and the dispute cannct be referred 
to arbitration but should be referred to the Registrar. 
But where such dispute was referred to the 
arbitration and no objecticn was taken befo:e him 
or before the Registrar in appeal, the objection can- 
not be taken in the revision against the execution. 

An award of the arbitrator in disputes referred 
to him under Co-operative Credit Societies Act, has 
itself the force of a decree and does not require 
filing under para. :0, Sch. I, Civil Procedure Code, 
and Art. 178 of the Limitation Act, does not apply 
to the execution on the award. 


©. R. of ike Court of the Munsif, Rana- 
ghat (Nadia) (with S. C. C. powers): Order, 
dated June 6, 1934. 

Messrs. Karunamoy Ghcse, and Satis 
Chunder Munshi, for the Petitioner. 

Messrs. Kanatdhan Dutta and Phanindra 
Mohan Dutta, for the Opposite Party. 

Judgment.—This Rule is directed against 
an order in a Small Cause Court matter pas- 
sed by the Munsif of Ranagnat and it arises 
out of the following circumslances: The 
petitioner Ram Krishna Sen Gupta took a 
loan from the opposite party Haripur Co- 
operative Bank. His case is that the loan 
was for a sum of Rs. 180 and that the Secre- 
tary of the Bank fraudulently entered the 
„amount as Rs. 250 on the bond. Accord- 
ing to the petitioner the entire debt of 
Rs. 180 was satisfied by various payments 
ending on March 24, 1930. But three years 
after, this date a further sum of Rs.155-7-6 
was demanded by the Bank on,the ground 
that the bond was forthe sum of Rs. 250. 
Thereupon under r. 21 framed by the 
Government of Bengal under s. 43 of 
the Co-operative Credit Societies Act the 
matter was referred to the Assistant 
Registrar of the Co-operative Societies 
who again referred it to the arbitration of 
pn Inspector cf the Co-operative Societies, 
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On May 26, 1933, the said arbitrators gave 
an awardin favour cf. the Bank. The 
petitioner preferred an appeal'to the Re- 
gistrar but it was dismissed. Thereafter on 
April 17, 1934, the award. was put into 
execution in the Small Cause Court at 
Ranaghat under 1. 22 (7). The petitioner 
preferred an objection on various grounds, 
but the learned Munsif by his order, dated 
June 6, 1934, -overruled the objection. 
Against the order tLe present Rule has 
been obtained, f 

The first point taken in support of the 
Rule is that the reference to arbitration is 
ultra vires because the dispute is stated 
lo be between a past member, as the 
pe'itioner undoubtedly wes, and the Sosiety 
itself whereas under r. 22 (1) “any dis- 
pute touching the business of a Regis- 
tered Sociely between a pest member” 
and “the committee or any officer shall 
be referred in writing to the Registrar”. 
It is contended that the Society itself 
is not equivalent to the Committee or an 
officer. According to ithe definition cf 
‘committee’ es given incl. (C),s. 2 of the 
Act it means the the governing body of 
the Society to whom ihe management of its 
affiairs is entrusted. In ihis case the dis- 
pute must have been between the peti- 
tioner “and the committee, and the use of 
the name of the Bank appearing in, the 
proceedings is a purely formal matter 
which does not affect the nature of the dis- 
pute onthe ground of jurisdiction. It is 
noteworthy ihat no such objection wes 
taken in the arbitration proceedings, al- 
though the petitioner preferred an ap- 
peal against the decision ofthe arbitrator. 
The point, therefore, has no substance. 

The next point urged is that the appli- 
cation for execution is barred under Art. 
178 of the Limitation Act because it was 
filed on May 17, 1934, while the award 


“Was made on May 26, 1933. But Art. 
178 has no application because the 
award was not filedunder s. 20 of the 


second schedule of the Code of Civil Pro- 
cedure for the purpose of obtaining a 
decree thereon, the award in this case having 
itself the force of a decree; see sub-r. (7) 
of r. 22. ‘It is further contended that 
under sub-r. (7) the application should be 
to any Civil Court having local jurisdiction 
and that this description applies to Civil 
Courts having ordinary jurisdiction end not 
Small Cause Court jurisdiction. This 
argument has also no force, because if the 
suit had been filed to enforce the claim, it 
would have to be filed before the Small 
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Cause Court at Ranaghat. The Rule cannot, 


therefore , stand on this point also. | 
The result is that the Rule must be dis- 


. charged. There will be no order as to 
costs. CEN 
D. Rule discharged. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1562 of 1935 
January 15, 1936 


Jar LAL, J. 
GIRDHARI RAM AND OTAERS—ÅPPELLANTS 
VETSUS 


QASIM snp OTHERS— RESPONDENTS 

Tenancy (Punjab)— Person in possesston of land 
without ostensible  title—Revenue Authorities re- 
cording him as cultivator—Presumption of tenancy 
—Landlord and tenant Nom payment of rent—No 

ion of relationship between parties. 

is dang of Reveaue Authorities in the 
Punjab to record a person, who is in possession of 
land without any ostensible title thereto, in the 
column of cultivator describing him asa tenant-at- 
will, and sometimes a remark is added mentioning 
the grounds on which the person in possession 
claims tu be in possession. No presumption of ten- 
ancy necessarily arises in such cases. Where, how- 
ever, in the column of rent paid by the tenant the 
amount of rent is mentioned and in subsequent. 
entries the amount of rent is not mentioned and 
what is recorded is that the amount is the same as 
the land revenue payable in respect of the land by 
the landlord tothe Government on such an entry 
a presumption arises that the relationship of land- 
lord and tenant existed between the parties. 
Taja v. Nagina g) and Sohawa Singh v: Kesar 

i referred to. 
oe es non-payment of rent does not cause 
cessation of the relationship of landlord and tenant 
or convert the possession of thetenant into adverse 
possession. ' 


"Mr. Jagan Nath Aggarwal, for the Ap- 


ellants. f 

fe Mr. Mehr Chand Mahajan, for the Res- 
dents. 

Pojudgment—A suit brought by the 


respondents against the appellants for 
Oases on of land has been decreed and 
consequently this second appeal has been 
presented in this Court. The plaintiffs- 
respondents allege that they were the 
owners of the landin suit and that the 
same was in the occupation of the defen- 
dants as tenants under the plaintifis and 
for reasons, which it is not necessary to 
mention here, the defendants were liable 
to ejectment. The suit has heen constru- 
ed as a suit based on the existence of 
relationship of landlord and tenant and 
in the alternative on the title of the 
plaintifis. On reading the entries in the 
Revenue Recorda, the _learned District 
Judge has held that in its inception the 
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possession of the appellanis was permis- 
sive əs tenants under the respondents 


but th:t there is no proof of payment cf 
any rent by the appellants to the respon- 
dents noris there any proofof any overt 
act by the appellants denying the title of 
ihe respondents and asserting their own 
title prior to 1922. In that year æa suit 
was instituted for recovery of rent in the 
Revenue Courts by the respondents 
against the appellants and the exislence 
of relationship of landlord and tenant 
was denied by the appellants and finally 
the suit was dismissed. But from 1922 
till the institution of the present suit, 12 
years have not elapsed and the learned 
District Judge has found that the adverse 
possession ofthe appellants has not ex- 
tended to morethan 12 years so as to 
destroy the title of the respondents. 

On this second appeal itis asserted by 
the learned Counsel for the appellents that 
the interpretation placed on the revenue en- 
tries by the learned District Judge is 
erroneous end that it does not follow from 
those entries that originally the posses- 
sion of the appellants was that of tenants 
under the respondents. Now the entries 
in 1991 and 19.2 were as follows: The 
respondents were entered in the column 
of proprietors. The appellants were enter- 
ed in the column of cultivators and were 
described as tenants-at-will. In the 
column relating torent it was mentioned 
that “the same amount is paid as rent as 
paid by the landlords as land revenue”; 
in the firstentry the amount of rent also 
is mentioned to he annas 9, annas 3 for 
the kharif harvest and annas 6 for the 
rabi harvest and in the column of remarks 
it is stated that the mutation has been 
made on account of the land having been 
newly broken, presumably meaning that 
the appellants are in possession as tenants 
paying the same amount as rentas land 
revenue assessed on the land because 
they have brought the land under cultiva- 
tion. I am aware ofthe fact that it is 
the practice of Revenue Authorities in 
this Province to record a person, who is 
in possession of land without any osten- 
sible title. thereto, inthe column of culti- 
vator describing him es a tenant-at-will, 
end ihat sometimes a remark is added 
mentioning the grounds on which the 
person in possession claims to be in pos- 
session. No presumption of tenancy ne- 
cessarily arises in such cases but in the 
present case there is something more 
than that. 
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In the column of rent paid by the tenant 
the amount of rent is mentioned. In sub- 
sequent entries the amount of rent is 
not mentioned and what is recorded is 
that the amount isthe same as the land 
revenue payable in respect of the land by 
the landlord to the Government. On such 
an entry, in my opinion, the learned Dis- 
trict Judge has reached the correct con- 
clusion that a presumption arises that the 
relationship of landlord and tenant exist- 
ed between the parties. The learned 
Counsel for the appellants has relied upon 
Taja v. Nagina (1), the decision 
in which turned upon an entry made 
in the column of rent in exactly similar terms 
and it appears that the view of the learned 
District Judge was approved that the entry 
did raise a presumption of the existence 
of relationship of landlord and tenant; 
but in that particular case the presump- 
tion of correctness of the entry was found 
to have been rebutted by the evidence 
produced. The case, therefore, so far as 
the interpretation of the entry is concern- 
ed is against the appellants’ contention. 
In Sohawa Singh v. Kesar Singh (2), a 
Division Bench of this Court consider- 
ed in detail the effect of such an entry 
and came tothe conclusion that it raises 
a presumption of the existence of relation- 
ship of landlord and tenant In my 
opinion it is immaterial in this case whe- 
ther the presumption has been raised by 
the District Judge on interpreting the 
entry made in the jamabandi of 1901 and 
1902 or in subsequent jamabandis but he 
has raised the presumption of the exist- 
ence of relationship of landlord and 
tenant and there is no evidenca in re- 
buttal by the appellants as none has been 
pointed out before me. {tis well recog- 
nized thatthe mere non-payment of rent 
docs not cause cessation of the relation- 
ship of landlord and tenant or convert the 
possession of the tenant into adverse 
possession. 

It was contended that in the pleadings 
of the plaintiffs it was asserted that the re- 
lationship of landlord aud tenant comnenced 
ten years before the institution of the suit 
and tast the denial of the plaintifs’ title 
was live years before the ipstitution of 
the suit and as in 1922, wanita would be 
ten years before the institution of the 
sult, a Revenue Court in a suit instituted 


Q) ll Lah, 410; A IR 193) Loh. 991; 123 Ind, 
Cas. 273; 31 P u 2; [al]. Ral 93d) Lah. 422. 

() 13 Lah. 432; A LR 1932 Lok. 935; 14) Lal 
Gas. 471; 33P LR 771; Iai, Rul, (1932) Lah. 715, 
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by the respondents for recovery of rent 
had negatived the existence of relation- 
ship of landlord and tenant between the 
parties and as on this record there is 
no proof that ten years prior to the ins- 
titution of the suit relationship of landlord 
and tenant was created between the 
parties, the respondents must fail on the 
cause of action set up bythem. But an 
examination ofthe plaint shows that the 
respondents did not assert that the tenancy 
was created ten years before the insti- 
tution ofthe suit. All that they asserted 
was that the defendants-appellants had 
been their tenants and had denied their 
title five years ago. But the Counsel for 
respondents, when examined before the 
framing of the issues, did make a statement 
that the relationship of landlord and 
tenant commenced ten years ago. This 
might bedue to an apprehension due to 
the result of the previous suit in the Re- 
venue Courts. But obviously the respon- 
dents cannot be made to suffer by such 
a statement which is not contained in 
the plaint. Inany case it has been found 
on an interpretation of the Revenue Re- 
cords andin my opinion correctly that 
the relationship of landlord and tenant 
existed originally when the land was 
given by the respondents to the appel- 
lants. 

It was then contended that as the, 
claim for rent inthe suit brought in the 
Revenue Courts in 1922 was in respect of the 
years 1919 to 1922 and as that suit was dis- 
missed, it must be held that the possession 
of the tenants became adverse tothe land- 
lords in 1919 and in the alternative that 
the finding of the Revenue Court must be 
deemed to bs thatin 1919 the relationship 
of landlord and tenant did not exist and 
the suit haying been brought in 1933, the 
appellants’ possession must be deemed to 
be adverse and for more than 12 years 
against the respondents. But it must be 
remembered that it was subsequentto the 
institution of the suit that in their wrillen 
statement the appellants denied the title 
of the landlords and asserted their own 
right. ‘here is no proof that prior to that 
they had dune so. Moreover, the conclusion 
of the Revenue Court cannot be res judi- 
caia because inits judgment that Uowrt 
has expressly left the question of the 
existence of ths relationship of landlord and 
tenant to ba determined in Civil Courts. 
l hold, therefore, that the conclusion of 
the learned District Judge is correct that 
as in this case atthe commencement the 


594. 
Possession of the appellants was permis- 
Sive, ihe respondenis, ihe real owners of 
the land in suitare entitled toa decree in 
the absence of ‘proof by tke cppellants 
that ateany time more than twelve years 
before the institution of the suit, they 
converted their permissive possession into 
adverse possession. l dismiss this appeal 
with ccsis. 

:D. . Appeal dismissed. 


- PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT > 
Civil Revisicn No. 70 of 1936 
April 28, 1936 
Mir Aumap, A. J.C. 
HAYAT MOHAMMAD—Ptatstirr 
-—PETITIONER 
| versus 
_NIAZ MOHAMMAD AND ANOTAER— 

j DETENDANTS-— Oprosits PARTIES 

Record of Rights—Entries in—Whether can form 
basis of title— Punjab Land Revenue Act (XVII 
of 1887), s. 44- Mutation entries—Presumption— 
Burden of proof in establishing transfer. 

Entries in the Revenue Records are fiscal in nature 
and cannot form the basis of a title. Wali Moham-. 
mad v. Mohammad Bakhsh (1), relied on. 

The proceedings relating to a mutation are ad- 
mittedly not covered by s. 44, Punjab Land Revenue 
Act, andit is wrong to suppose that merely because 
there is a mention inthe order of the attesting 
officer thet the vendor has consented to a sale, the 
onus of proving that he did not do so lies original- 
ly on him, viz., the person who disclaims the sale. 
No such presumption arises as to justify the plac- 
ing of the onus probandi on the party who impugns 
the existence of such transaction. The onus [ies 
on the person who seeks to establish the genuine- 
ness of the transfer. He hasto prove the positive 
fact of gale and in case he adduces encugh evidence 
to shiftthe onus tothe person disclaiming it, the 
latter would be under a duty to produce cviaence 
to rebut the case so madeout. Wali Mohammad v. 
Mohammad Bakhsh (1), relied on, 

©. R. from an order of the Senior Sub- 
Judge, Hazara, dated Nuvember 19, 1935. 

Mr. L. Ram Saran, for the Petitioner. 

Mr. M. Mohammad Sadiq, for the Opposite 
Parties. 

Order.—Hayat Mohammad and his bro- 
ther Nizamuddin were the joint occupancy 
tenants of a water-mill situated in village 
Ghumawan in the Hazara District. On 
April 17,193], Hayat Mchammad mortgaged 
his 1/ith share in this mill to Niaz Mohammad 
for Rs. 60 i 

The present suit was brought by Hayat 
Mohammed against Niaz Mohammad and 
Nizamuddin, the latter being a pro forma 
defendant. The plaintiff stated that muts- 
tation No. 2691 was entered by the Patwari 

on May 17, 1932, Purperling to record the 
o . e 
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sale of plaintiff's half share in the mill td 
Niaz Mohammad for Rs. 100. The plaintilf 
alleged that Le had not sold Lis half share 
and that the mutation was ficliticus. He 
consequently asked for its cancellation and 
fearing that there might be some objecticn 
if he brought the suit in a declaratory form, 
he asked for possession of half share of 
the water-mill. Defendant Niaz Moham- 
mad asserted that the mutation was attested 
with the consent of the plaintiff and that he 
had effected improvements in the mill after 
ke had purchased it.” Defendant No. 2 sup- 
ported the plaintiff's claim. The following 
issues were framed by the trial Judge : 

1. Whether the mutation of sale is wrong 
and without consideration. 2. Whether de- 
fendant No. 2 has effected any improvements, . 
endif so, of what value and whether this 
fact has any effect on this case. 

He decided the case in favour of the 
plaintiff mainly depending on the reply 
which was given by the defendant to para. 5 
of the plaint. The plaintiff had asserted in 
that para. that in April last he had redeem- 
ed the mortgage on paymentof Rs. 60 to 
the defendant. The correctness of the facis 
stated in this para. was admitted by defend- 
ant No.1. The trial Judge remarked that 


‘this admission was inccnsistent with the 


plea of defendant that the land had been 
sold to himin 1932, for if it was sold in that 
year, its redemption in 1935 was incon- 
ccivable. As regards issue No. 2 the trial 
Judge held that there was no proof that 
improvements had been made. 

An appeal was preferred by the defend- 
ant to the Senior Sub-Judge, Hazara. He 
said that the reply to para. 5 of the plaint 
was written in error and should not be 
taken against the defendant. He attach- 
ed very great value to the nole of the 
altesting officer and remarked that the 
onus of proof hed rightly been placed on 
the pleintiff who had not discharged it. 
He accepted the appeal and dismissed the 
plaintiff's suit. Hayat Mohammad has come 
up on revision to this Court. In my opinion, 
the two Courts below have entirely misvon- 
ceived the situation. It is en admitted 
principle of law that entries in the Revenue 
Records are fiscal in nature and cannot 
form the basis of a title. Their Lordships 
of the Judicial Committee of the Privy 
Council have very clearry laid down this 
proposition in Wali Mohammad v. Moham- 
mad Bakhsh (1). They stated es follows : 

(1) AIR 1930 PC 91; 122 Ind. Cas. 316; 5714 
86; 11 Lah. 199; (1930) AL J 292; Ind. Rui. (1920) 
P C124; 31PL R 145; 81L W 32]; 32 Bm LY 
4€0; SLC Ld 518, 69M LJ 54(P O), 
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“Their Lordships are of opinion, that whether 
there was a sale or is not a question of fact. In this 
case both parties led evidence, oral and documen- 
tary. The Appellate Court, as has already been 
stated, held that many of the entries, notwithstand- 
ing the presumption under s. 44 were incorrect. The 
entries relied onby the appellants were not the 
foundations of their title but were mere items of 
evidence adduced by them to prove the sale.” 


It should be remembered that these re- 
marks apply to the entries in the Record 
of Rights which carry a presumption of 
truth unders. 44, Punjab Land Revenue 
Act. The proceedings relating to a muta- 
tion areacdmittedly not covered by s. 44, 
andit is wrong to suppose that merely 
because there is a mention inthe order of 
the attesting officer that the vendor has 
consented to a sale, the onus of proving 
that he did not do so lies originally on him, 
viz. the person who disclaims the sale. I 
am firmly of the view, that no such presump- 
tion arises as to. justify the placing of the 
onus probandi on the party who impugns 
the existence of such transaction. To my 
mind itis clear that originally the onus 
lies on the person who seeks to establish 
the genuineness of the transfer. He has to 
prove the positive fact of sale and in case 
he adduces enough evidence to shift the 
onus to the person disclaiming it, the latter 
would be under a duty to produce evidence 
to rebut the case so made vut. When look- 
ing at the facts of this case from the point 
of view described above, itis obvious that 
the Courts below have wrongly placed 
the onus on the plaintiff. Again it is very 
interesting to note that N. T. Mohamma 
Afzal Khan {who attested the mutation, 
Yograj Patwari who entered it and Gulab 
Sarbarah Lambardar who identified Hayat 
Mohammad before the attesting officer, 
have not been produced by either party at 
the trial. The onus of proof having been 
placed onthe plaintiff, the defendant did 
not consider himself bound to do so and it 
appears that the plaintiff did not produce 
them because he was afraid that they 
might go against him and back up the muta- 
tion. 

It follows that the case has not been 
looked at from the proper perspective and 
the trial has not been fair to either side. 
I am compelled, therefore, to, accept the 
petition and set aside the orders of the 
two Courts below. Under s. 151, Civil Pro- 
cedure Code, I remand the case to the trial 
Judge with the direction that the issue 
with regard to genuineness of the sala 
should be framed and the onus placed on 
the defendant. He should send for the threg 
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persons, primarily concerned with the muta 
tion named above and should take such 
other evidence as the defendant cares to 
produce. The plaintiff can, in rebuttal, pro+ 
duce his proof. The trial Judge should, 
after recording the evidence, proceed to 
give his judgment in the light of the obser- 
vations made above. He should go into the 
question of improvements also along with 
the principal issue. Costs will follow the 


event. . 
D, Petition accepted, 
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BENODE BEHARI SAHA AND oTHERS— 
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Practice—Pleadings—Parties can succeed only on 
case made out by plaint—Hindu Law—Religious En- 
dewment—Deity—W orship—Succession to shebaitship 
inabsence of provision in document creating endow- 
ment—Will—Construction—Two branches executing 
agreement—Properties beloriging to each charged for 
worship of family idols—Subsequent partition of 
right of worship—Arrangement in partition deed 
followed for 70 years—Head of one family executing 
will directing his widow to take son in addption on 
of which the property to be devoted for wor- 
deity—Held, intention was not to gift away 
property to deity absolutely but its applicetion 
towards its worship was directed—Succession, 

ow governed. 
ard elementary that parties can succeed only 
on the case which they have made out in the 

dings. f 

a there is no provision in 8 document creating 
the endowment as to the succession of the 
shebattship, the shebaitship follows the line of the heirs 
of the founder. The same rule of devolution, however, 
does not always apply where there is an accretion to 
debuttar properties either by other members of the 
family or by e stranger. It is to be considered 
with reference to the fects of each case, Gosami 
Sree Greedhareejee v. Ramanlalji Gosami (2), 
get age branches of the founder's family executed 
an agreement, by which they charged certain 
properties belonging to each branch for the worship 
of the family idols. Subsequently there was a parti- 
tion of the right to worship by which each branch 
was to worship for 19 and 11 days of the month, 
respectively. This arrangement continued for 70 
years, when the head of one branch made a will 
directing in his widow to take a son in adoption 
on failure of which all his properties were to be 
devoted to the worship of the idols: : 

Held, (i) that the testator did not intend to 
make a general and absolute gift in favour of 
the idols but directed the application of his property 
to the carrying on of his ava form of worship. 


ship of 


dhê: 
{it} that -the suceession or the shebaitship to the 
PiDpêriy would follow the line of the heirs of the 
délicator, and . : ee 

((tei)the questions whether a -particular person 
was validly ‘adopted by tle testator's widow, 
on- failure of which the properties were to be the 
properties of the deity, and what the line of 
succession should be, were questiuns which could 
net be decided in the absence of the adopted son 
and the, deity, `- 

, A. against the decree cf the Subordinate 
Judge, Rangpur, dated February 29, 
1930. : 

Dr. N. C. Sen Gupta, Bireswar Bagehi 
and Priyanath Battacherjee, for the Appel- 
lant. i 

Messrs. Jitendra Kumar Sen Gupta and 
Paresh Chandra Sen, for the Respond- 
enis... i 
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D.N. Mitter, J—This is an appeal from 4 
decision of the Subordinate Judge of 
Rangpur, dated February 23, 1930, by 
which he decreed a suit brought by ihe 
plaintiffs (now respondents) in which they 
ask for a declaration of their rights as 
joint shebaits of two family idols Sm 
Sri Rajrajeswar end Sri Sri Radha 
Krishna as also for recovery of joint 
possession along with the defendant now 
appellant. The relationship of the parties 
to the suit is shown in a family pedigree 
which is found ab page 46 of the lst 
part of the paper book and which is 
reproduced below. 


SITARAM eee ; deceased. 





Anandiram Saha 
deceased 


| 
Gopnath Saha 
deceased 


Kenaram Saha 
deceesed 


| 
Ramkrishna Saha 


re f deceased 





Raisundari Dasya 


| re (defendant) 
ue. Ey 

a os Purna Chandra Saha 
4 Dead > 


Wife Saroda Sundra Sundari 


| 
Jagannath Saha deceased 


i | 
Jiban Krishan 


Padmolochan deceased 


l 
Kali Charan Saha 
deceesed, 








| | | 
Bhuban Mohen Krishna Harish 


vat Dasya, Dead. 
gi Da i | Saha Dead. Saha Dead Chandra Chandra 
“ Sudhir Kumar Saba | | Saha Saha 
-. , (alleged to be adopted by Haridhan Bhabani deceased; deceased. 
< ` Baroda Sundari). Saha Dead: Chandra | 
i Saha Wife Sidhes- 


it appears from the said pedigree that 
one Sitaram Saha wes the ancestor of 
the. parties to the present Jitigation, 
that is, the present plaintiffs. The 
appellant Srimati Rai Sundari Dassi is 
the widow of one Padmolochan, who is 
one. of the descendants of Sitaram Sehe. 
The plaintiffs Nes. 1, 2,3 ard 4 are descen- 
danis from a branch cf Jagannath Sehe, 
one of the descendants of Sitaram Saha. It 
appears that Parne Chandra Saha, one of the 
descendants of the seid Siteram Saha died in 
1899. He left a will by which he directed 
that his widow Srim7m Surada Sundari 


plaintiff 


wari Dasya 
No. 3. 


P. W, No. 4. 
| 


| 
Banku Behari 
Saha plaintiff 
No. 2. 


| 
Pulin Behari 
Saha 
defendant. 


Benode Behari 
Saha plaintiff 

No. 1. 

Dasya should remsin in possession of the 
properties for her lifetime. There are 
certain provisions with regard to tke 
maintenance of the mother and the grand- 
mother. His widow Sarada Sundari Dasya 
wes given authority to adopt a son, end 
it was provided that if she died without 
making any @doption, all the preperties 
would be devoted for ihe debseba of the 
idols Sri Sri Iswar Rajrajeswar and Sri Sri 
Iswar Radha Krishna, if there. was any 
surplus after meeting the revenue charges, 
and if there was a further surplus, the 
money should be devoted for the purpose | 
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of certain charitable institutions and a 
hospital. This lady Srimati Sarada Sundari 
Dasya died on November 23, 1924, and 
after her death one of the respondents 
before us, Benode Behari Saha, took pos- 
session of the properties both movable 
and immovable left by Sarada Sunderi 
Dasya alleging that Sarada Sundari Dasya 
had adopted his son Sudhir Kumar Saha 
according to the authority givea in the 
will of Purna Chandra Saha. On this 
the present eppellant Srimati Rai Sundari 
Dassi who is the mother of Purna Chandra 
Saha made an applic.tion under Act XIX 
of 1841 on which the District Judge passed 
an order maintaining her possession as 


shebait of the two idols Sri Sri Rajreieswar ` 


and Sri Sri Radha Krishna. There wes an 


application for revision of the said order. 


by Benode Behari Saha before this Court. 
The application which was purported to 
be made under s. 115 of the Code was 
ultimately dismissed, a Rule having been 
issued which was discharged. The order 
of the High Court is dated January 29, 
1926. In that order the High Court did 


not express any opinion on the question: 


whether Benode Behari Saha would be 
entitled to the possession of the properties 
and the shebaitship of the idols, cr did 
not determine the rights of the parties 
under the will of Purna Chandra Saha. 


Having been defeated in the High Court. 


the present suit was instituted by Benoda 
Behari Saha and his brother Banka Behari 
Saha, one Bhabani Chandra Saha and 
Sidheswari Dasi, whose positions are shown 
inthe geneological table as plaintiffs 
Nos. 3 and 4, respectively. In the plaint 
they make the following statement in 
para. 4 to which itis necessary to refer in 
particular. 

“That on Agrahyan 6, 1331, corresponding to 
November 21, 1921, the late Sarada Sundari Dasya 
adopted plaintiff No. I's son Sriman Sudhir Kumar 
Saha as the son in adoption of her husband 
under the power given in the said will; and 
Sarada Sundari Dassya, deceased, died on Agrahyan 
corresponding to November 23, 1921". 

In para. 9 of the plaint it isstated 

that in law plaintifis are at present the shebaits 
of the aforesaid three idols by right of inheri- 
tence; and until and unless the gimmery order of 
August 26, 1923, of the Court of the District Judge 
of Rangpur is set aside by a competent Court 
upon declaration of the adoption of Sriman Sudhir 
Kumar Saha, the defendant Rai Sundari Dasya 
ig & joint shebait of the aforesaid three idols 


with the plaintiffs, as a Shebait, in fact, of the 
branch of Purna Chandra Saha... .. 7 - 


The cause of action is stated to have 


arisen from tke date of the summary 
order of August 26, 1925, and subsequently 
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from the time when the - shebaitship-of 
the plaintiffs was denied. It is stated in 
pera. 10 of the plaint that the defendant 


denied the plaintifi's right of joint 
shebatiship of the said three idols and 
also in a counter-affidvit sworn in the 


High Couri in connection with the applica- 
tion for revision against. the order under 
Act XIX of 1841. Upon this they asked 
for several declarations which are men- 
tioned in the prayers at pages 414 and 45 
in the lst part of the paper book. The 
substantial declaration asked for is that 
the plaintifs are joint ` shebaits of the 
three idols Sri Sri Iswar Rajrajeswar and 
Sri Sri Iswir Radha Krishna. Although 
there has been no prayer for recovery of 
possession the plaintiffs have paid ad 
valorem court-fees, treating the suit as 
one for recovery of joint possession with 
the defendant. The Subordinale Judge 
granted a decree with regard to the 
properties mentioned in schedules ka and 
kha and dismissed plaintiffs’ suit with 
reference to the properties mentioned in 
schedule ga. The h ordering part of the 
Subordinate Judge’s judgment is in this 
form:— 

“That the suit be decreed and the plaintiff's 
right as joint shebaits of the idols and their right 
to joint possession of the disputed lands except 
those in schedule ga be declared as stated in the 
plaint. That a suitable person be nominated by 
both the parties to represent the idols, and in the 
presence of the contending parties, and the- idols 
so represented, a scheme be framed for the due 
performance of the sheba of the idols and, the 
special ceremonial worships according to the direc- 
tions of the will of Purna Qhandra Saha. The 
costs cf the parties will be ultimately borne by 
the debuttar estate after the scheme is prepared 
and approved by the Court. Ifthe parties cannot 
agree about a person to represent the idols, the 
Court will appoint one to do the same, The suit 
so far as it relates toschedule ga properties’ be 
dismissed and the othar prayers ia the plaint be 
also disallowed.” è 


It is against this decree th ıt the present 
app2al has been brought by the defend- 
ant and two conteations substantially have 
been put forward before us by Dr. N.C. 
Gupta, who appears for the appel- 
lant. It is s ated in the first place, that 
plaintifis shonld be non-suited on their 
own statements made in para. 4 of the 
plaint to the “effect that ‘the plaintiff 
No. l's son Sudhir Kumar Saha has been 
taken in adoption by. Sarada Sundari 
Dasya under the power given to her by 
her husband Purna Chandra Saha under 
the will, and asthe properties, which form 
the subject-matter ôf the suit, cannot be 
regarded as debuttar properties, if there 
has been a valid adoption by Barada 
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Sundari Dasya, the plaintiffs’ claim must 
fail on their own allegation in the plaint. 
This question turns on the construction of 
the will of Purna Chandra Saha a 
certified copy of which has been marked 
as Ex. 2 and is to be found at page 38 
of the 2nd part of the paper book. The 
question of any dedication to, or trust in 
favour of the idols depends on the event 
of there being no adoption by Sarada 
Sundari Dasya. At page 39, the material 
provisions of the will run as follows :— 

“TE my wife Srimati Sarada Sundari Dasya 
dies without taking any son in adoption, then on 
her death all the ‘properties belonging to my estate 
shall become the properties for the sheba of the 
idols Sri Sri Iswar Rajrajeswar and Sri Sri Radha 
Krishna; and from the surplus amount of profits 
that shall, remain after defraying the Sadar Revenue 
of those properties and the collection charges the 
sheba of the aforesaid idols and tne daily and 
periodical rites prevalent from before the atithi 
sheba (feeding of guests) will be performed; and if 
there be any surplus amount after that then an 
English School and a charitable dispensary will 
be established in my own village, and the costs 
thereof will be defrayed from the estate.” 

Having regard to the provisions in the 
will it is absolutely clear, and it is not 
disputed so far as the construction of 
the will is concerned, that in the event 
of there being a validly adopted son of 
Purna Chandra Saha by Sarada Sundari 
Dasya under the authority given in this 
will, nv question of treating Purna Chandra 
Saha's properties as debuttar properties 
can possibly arise. This is the 
case which is made out in the 
plaint; it is not merely made out in 
the plaint but it is adhered to in the 
evidence of Benode Behari Saha, one of 
the plaintiffs who has taken an active 
part in the litigation, as given in Court. 
At page 86 of the Ist part of the paper 
book Benode Behari Saha says this:— 

“After the decision of the case in the District 
Judge's Court my wife was guardian of Sudhir. I 
gave up the guardianship of Sudhir as it came 
to be against my interest as joint shebait. I set 
up Sudhir as an adopted son in the Act XIX 
case as he was actually adopted. If Sudhir is 
validly adopted son, the disputed properties sre 
his. The District Judge has found him not to be 
validly adopted son, so I claimed as shebait. In 
my estimation Sudhir is a valid Dattak.” 


So the case which he makes in the 
plaint is persisted in his evidence and in 
the face of all that has been stated in 
his evidence, ıt would be difficult to hold 
that the plaintiffs are entitled to maintain 
this suit. The Subordinate Judge has en- 
tirely missed the effort (effect?) of this al- 
legation made in the plaint. He says this:— 

“He contended that the plaintiffs alleged the 
adoption of Sudhir Kumar as a fact and therefore 
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his attitude must be deemed hostile to the idol® 
themselves. Ag regards this branch of the argu” 
ments, I wish to obssrve that Benode Behari does 
not claim ‘any relief on his statements in the 
plaint. He simply mentions it as a fact and we 
are to consider whether this should form his‘ dis- 
qualification for getting any relief. Parties often 
make statements of fact on verification in the 
pleadings but the Courts have always to decide 
which of these statements are true and statements 


of one of the contending parties must Le held to 
be false,” 
the 


This statement of Subordinate 
Judge is contrary to the rules which are 
followed in granting reliefs to parties on 
the pleadings. It is elementary that par- 
ties can succeed only on the case which 
they heve made cut in the pleadings. 
Having regard to the statement in the 
plaint which is not abandoned, or which 
is not withdrawn and which is persisted 
in throughout the course of the trial, we 
are of opinion that on this ground alone 
the plaintiffs’ suit should fail and should 
have been dismissed. 

But as the question es to the right con- 
struction of the will in regard to the 
succession of the shebattship of the 
two idols has been debated before us at 
considerable length, and as learned Ad- 
vocate for the respondent has asked that 
it is expected by the parties that a deci- 
sion should be given, we proceed to de- 
termine the same. In considering, however, 
this question of construction, we will have 
to bear in mind the very important cir- 
cumstance which is practically admitted 
that the worship of the two idols Sri Sri 
Rajrajeswar and Sri Sri Radha Krishna 
was founded by the ancestor of the plaint- 
iffs sometime prior to the year 1846, and 
that by an ekrarnama of Decem- 
ber 23, 1846 Ex. N page 1 of the paper 
book and a conunter-part of the ekrarnama 
Ex. 12 which was executed by Biswes- 
swari Dassi and enother in favour of 
Konoram Das Saha, whose names appear 
in the genealogical table at page 46 of the 
paper book, certain parties were charged 
with the worship of the idols. The arrange- 
ment was that the two parties referring 
to the two branches through whom the 
plaintiffs and the defendants respectively 
claim shalleget their shares in proportion 
of 10annes and 6 annas. And there was 
this further provision: 

“You and we shall get according to our res- 
fective shares the surplus amount ef profits what- 
ever there will remain after paying off according 
to our respective shares the revenue of the -Mehals 
due from the Punyaha of the year 1254 B. S. and 
defraying the expenses of the established Sri Sri 
Iswar Debalaya and the annual worship of Gods 
and for the guests, ete, which have been carried 
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on all along. We and yon shall pay without any 
objection the expenses of the debshebas and re- 
ligous ceremonies, etc.” 


The result was that specific portions of 
the properties belonging to the two branches 
respectively of Sitaram Saha's family were 
charged for the purpose of the worship 
of the two idols. 

Tn the evidence which has been given 
in this case on both sides, it is stated 
` that certain palas or turns of worship 
were established shortly after the execu- 
tion of the ekrarnama, and that Purna 
Chandra Saha’s ancestor agreed to worship 
the idols during 19 days of the month 
while his co-sharers agreed to worship 
them during 11 days. The founders of 
the idols were some remote ancestors of 
Purna Chandra Saha and his co-sharers 
whore names do not appear in the re- 
cord. It is really common ground between 
the parties that there has been this divi- 
‘sion of the right of shebaitship which 
has continued from after the year 1846, 
and this matter will have to be kept in 
view in considering the will of Purna 
Chandra Saha, shortly before his death. 


It is argued for the appellant that by the 
will in the event of there being no adoption by 
Saroda Sundari Dasya, a trust was created 
for the worship of the two idols after 
meeting the expenses of the daily and 
periodical rites which have been prevalent 
and the atithi sheba (feeding of guests) 
and also the establishment of an English 
School and a charitable dispensary. And 
it is said that in these circumstances, after 
the death of Sarada Sundari Dasya her 
legal heir, that is her mother, the present 
appellant, would be the rightful person to 
have charge of the properties to which the 
trust attached. Then followed the provi- 
sion that if there was no adoption of 
Sudhir, all the properties or at least a 
good portion of them would be the pro- 
perties of the idols. In fact the appel- 
Jant contends that this could only refer 
to the sheba, in the manner as it was 
being carried on since the year 1846. On 
the other hand, the responderts contend 
that there was no limitation in the will 
and that that there was am absolute de- 
dication of Purna’s properties to the two 
idols, and that the said provision was to 
come into effect after Purna’s death. 

We have carefully examined the pro- 
visions of the will, we have looked into 
the original Bengali certified copy, and we 
are of opinion that the contentions of the 
appellant that the trust was created for 
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the purpose of meeting the expenses of 
the debshzba, >s it was being carried 
on. during Purna’s lifetime ever since the 
year 1846 is ihe right one and by the 
will of the testator, he intended that the 
money should be devoted for carrying 
on his turn of worship. It would be diffi- 
cult to accept the contention of the res- 
pondents as that would mean that you 
wouid have to disregard the state of things 
which was in existence at the time when 
ths testator made the will. You have also 
to disregard what is said in the previous 
passeges in the will describing what the 
sheba cmsisted of. Having regwd to the 
fact that there has been a partition of 
the right of worship for more than 70or 
80 years, it is difficult to imagine that 
the testator would be making provision 
for the sheba of the idols as was being 
carried on by the other branch of the fami- 
ly, namely, for 11 days. In ordar to' con- 
sider the provisions of the will, regard 
must be had tə the entire will, to the 
setting of the expressions in different 
parts of the will. It is dificult to read 
the word debsheba in the subsequent 
passage in the will where there is refer- 
ence to the property being gifted for the 
debsheba of the idols, without reference 
to the principal mode of sheba as indi- 
cated in lines 8 to 10 of the said will. 
If this view is adopted, namely, that there 
has been a pattition of the right to wor- 
ship and a division of such a right as 
contemplated by the Hindu Law, then the 
succession to the shebaitship, assuming 
that there has been e dedication in favour 
of the idols forthe purpose of the Shahas, 
must follow the line of succession of 
Purna’s heirs, and it is conceded that the 
next heir of Purna is the mother, the 
present appellant. The right to worship 
hy turns is established by the authori- 
ties and reference muy be made in this 
connection to the recent decision of their 
Lordships of the Judicial Committee in the 
case of Pramatha Nath Mullick v. Pra- 
dyumaa Kumar Mullick (1). At page 259* 
the question was raised whether the right of 
worship of the idol ean be made the subject 
of partition. Their Lordships after quot- 
ing certain authorities of this Court came 
to the conclusion that such aright exists. 
Having regard to the state established 
(1) 520A 215; 87 Ind. Cas. 30541 CL J 393; 3 
Pat. L R 142; 27 Bom. L R819; AIT R192) P O 178: 
93 A LJ63t; 47 A 333; 49 ML J 248; 22 LW 281: 
LR6AP C138; (1923),M W N 633; 390 WN 
818 @Œ 0). ; 
*Page of 52 I A —[Hd.] 





such, 
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by the facts which are almost admitted, 
it is difficult to say that there has been 
no division or partition in this case. In 
this view of the case the plaintiff also has got 
no case. There is also considerable force 
in the contention raised on behalf of the 
appellant that reading the terms of the 
will it seems clear that there was a sort of 
trust in favour of the idols and for other 
charitable purposes. If that view is ac- 
cepted, the plaintiff also has" got no case. 
| There can be no doubt that if there is 
no provision in a document creating the 
endowment as to the succession of the 
shebaitship, the shebdaitship follows the 
line of the heirs of the founder. This 
position is well established in view of the 
decision of their Lordships of the Privy 
Council in the case of Gossomee Sree 
Greedhareejee v. Ramanlalljee Gossami 
(2). It is also stated that the same rule 
of devolution applies where there is an 
accretion to debuttar properties either by 
other members of the family or by a 
stranger. That, in my opinion, is not an 
absolute rule. Itistobe considered with 
reference to the facts of esch case and 
here, having: regard to the circum- 
stances that there has been a division 
of the turn of worship, it would be just 
. that the shebaitship should follow the 
_ line of the heirs of the person who made 
the subsequent dedication. In this ground 
also we are of opinion that the plaintiffs’ 
ease should fail. 

_ The question as to whether Sudhir Kumar 
Saha was validly adopted or not, is a 
matter which cannot be decided in the 
absence of Sudhir. We also think that 
the suit is bad for defect of parties. It 
also scems to us that the idols are a 
necessary Party or at least a proper party 
to the suit and these questions which 
have now been raised cannot be rightly 
agitated in the absence of-the idols. 

Apart from this question of defect of 
parties we rest our decisicn first on the 
statement made in para. 4 of the pleint 
as also on our decision as to the true 
vonstruction of the will. 

The result 1s that the plaintiffs’ suit 
must fail and is dismissed with costs both 
here and in the Court below. We assess 
the hearing fee at 20 gold mohurs. 

The cross-appeal which is not pressed 
is dismissed. 

Patterson, J.—I agree. 

D Suit dismissed. 


(2)16 I A 187; 17 Cd. : 
211 (PC). ; 5 Sar. 350; 13 Ind, Jur. 
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RANGOON HIGH COURT — 
Second Civil Appeal No. 156 of 1935 
March 16, 1936 


Ba U, J. 
S. A. S. CHETTIAR FIRM— 
APPELLANT 
versus 
U MAUNG GYL AND ANOTHER — 
RESPONDENTS 


Burmese Buddhist Law—Marriage— Wife eloping 
with paramour and deserting husband—Marriage 
automatically dissolved after one year—Divorce 
—Eindaunggyi couple-Wife's adultery—Wife, if 
loses her right in Hnapazon property. : 

In the case of Burmese Buddhist, where the wife 
elopes with her paramour and deserts her husband, 
the marriage gets automatically dissolved after the 
end of one year from the date of desertion. No fur- 
ther expressed act of volition on the part of the 
deserted party is necessary to effect such dissolu- 
tion. Ma Nyun v Maung San Thein (1), relied on, 

In the case of a divorce between an Windaunggyi 
couple (previously married couple) on account of the 
wife's adultery, the wife loses all her right in the 
Hnapazon property and in principle, there is no 
difference between the case of a Nge-lin-nge-maya 
(married from youth) and that of an Bindaunggyi 
in the matter of impesition of forfeiture on the 
guilty spouse. | ste 

S: C. A-against a decree of the District 
Court, Pyinmana, dated February 14, 1935. 

Mr Chari, for the Appellant. 

Mr. Tun Aung, for Respondent No. 1. 

Judgment.—This appeal arises out of 
a suit filed by the appellant Chettyar for 
a declaration .that defendant-respondent 
No. 2, Ma Htwe, is entitled to a half share 
in the suit land and that her share is 
liable to attachment is execution of a 
money decree which he has obtained 
against her. The facts lie within a aarrow 
compass, and they are now nol in dispute. 
The two respondents are Burmese Bud- 
dhists. ‘They became man and wife over 
ten years ago. At the time of the marriage 
both of them were Hindaunggyis. During 
their coverture they acquired tke suit land. 
About four years cgo, respendent No. 2, 
Ma Htwe, eloped with a paramour and 
since then she has not been heard of. On 
these facis two questions arise: 

“(i) Whether the marriage tie between the res- 
pondents has beccme dissolved autcmatically be- 
cause of the desertioa of respondent No. 1 by res- 
pondent No, 2, and E 

(ii) Whether respondent No. 2 has forfeited her 
right in the su land because of her adultery.” 

L have no doubt in my mind what the 
answers should be. The law on the ques- 
tion of automatic divorce among Burman 
Buddhisis may now be said to be quite 
settled. In Ma Nyun v. Maung Sen Thein 
(1), a Full Bench of this Court dealt with 

(1) 5 R £37; A TR 1927 Rang. 294; 105 Ind. Cas, 
399; 6 Bur. L J125; ILT 40 Rang. 1 (FB) 
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the question of desertion of a wife by a hus- 


band and laid down as follows: : 

“That where a Burmese Buddhist husband de- 
serts his wife and for three years neither con- 
tributes to her maintenance nor has any communi- 
cation with her, the marriage is autcmatically dis- 
solved on the expiration of the three years from 
the dats of desertion; neither is any further and 
expressed act of volition on the part of the deserted 
party necessary to effect such dissolution.” 

The present case is the converse of that 
case. The desertion in the present case 
was by the wife. The only difference be- 
tween the two cases is that in the case 
of desertion of a husband bya wife the 
marriage becomes automaticelly dissolved 
.at the end of one year from the date of 
desertion, but in the case of desertion of a 
wife by a husband the marriage becomes 
dissolved at the end of three years from 
the date of desertion. This is clearly 
pointed out in s.17, Book 5 of the Manu- 
gye, which lays down, inter alia, as fol- 
lows: 

“Any husband and wife living together, if the 
husband, saying he dozs not wish her for a wife, 
shall have left the house, and for three years shall 
not have given her one leaf of vegetables, or one 
stick of firewood, at the expiration of three years 
let each have the right to take another wife and 
husband. If the wife, not having affection for the 
husband, shall leave (the house) where they were 
living together, and if during one year he does not 
give her one leaf of vegetables, or one stick of 
firewood, let each have the right of taking another 
husband and wife; they shail not claim each other 
as husband and wife; let them have the right to 
separate and marry again.” 


L would, therefore, hold that the mar- 
riage between the two respondents became 
dissolved at the end of one year from the 
dete of desertion. That w:uld be about 
{wo years prior te the institution of the 
suit. As regards the second question, I 
have not come across u single case wherein 
this point has been dealt with directly. 
None has also been brought to my notice. 
There are, however, some Dhammathats 
which deal with the question of disposal of 
property in cases where a divorce is ad- 
judged between “Nge-lin-nge-maya” (marri- 
ed from youth) for adultery on the part of 
tte wife. The texts relating to-this ques- 
tion are collected in s. 256 of U Gaung’s 
Digest, Vo!. 2. Some of the texts collect- 
ed therein do not clearly show that they 
deal specifically with such “a case, but if 
the headirg of the section is read along 
with the headings of the two previous 
sections it will be seen that they do deal 
with sucha case. The heading of s. 254 
is in the following terms: 

“Divorce by mutual consent between husband 


and wife neither of whom has previously been 
married,” 
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The next section is headed: 

“Divorce between husband and wife whea cniy 
one party desires it and neither of whora has pr- 
viously been married.” 

Then comes s. 256, the heading cf which 
runs as follows: 

“Divorce telween such husband and wife when 
either is guilty of incontinence,” 

That the texts set out in these sections 
deal with the case of a divorce between 
Nge-lin-nge-maya on account of adultery on 
the part of the wife is also proved by 
what the Dhammathats quoted right at the 
beginning of the sections say. The first 
Dhammathat quoted in that section is the 
Yazathat. It says: 

“In a married couple where neither party has 
previously been married, if neither is guilty of a 
matrimonial fault, such as the husband taking a 
second wife or the wife keeping a paramour, div- 
orce may be granted and the party in fault ` 
shall be compelled to pay his or her kobo to the 
other.” 

The next Dhammathat which deals with 
such a question is the Dhammathatkyaw 
which says inter alia: 

“Tf the wife is guilty of adultery, she shall be 
after shaving her head in four patches.” A 

Then comes the Dhamma which states: 

“If the wife is proved guilty of adalter 
the husband take the whole of the animate a 
inanimate property, and let her pay him her kobo: 
she shall, moreover, be punished (criminally), The 
rule applies to the separation of the husband and 
Se, alihan of whom has previously been mar- 
ried. 


Then comes the last Dhammathat, the 
Kyannet, which deals with such a question. 
It says: 

“If divorce is sought on account of tl rife’ 
adultery, she shall pay the husband her koto ae 
compensation and shall also be disgraced.” 


No extract from the Manugye has been 
quoted in that section; but the Maenugye > 
deals with such a case in s. 43, Book {2 
where it says: i 

“Concernin utting aw , 
not conform A Fhe habita EA nee Glass a ee 
dicts herself to low habits, is is thus said: if a 
woman, without regard to the credit of her family 
takes a paramour, or without the knowledge of 
her husband steals, or conceals his property, it is 
not said the husband shall only cease connubial 
intercourse with her; her habits are bad; she has 
certainly no regard to the honour of her family. 
For this reason, let him take all the property, and 
have a right to put her away.” : 

In principle I do not see any difference 
between the case of a Nga-lin-nge-maya 
and that of an Hindaunggyi (previously 
married couple), in cases where a divorce 
is adjudged on account of adultery on the 
part of the wife. The Dhammathais are 
impregnated with the teachings of Lord 
Buddha in places where they deal with the 
questions relating to the relations between 
a° husband and wife. One of the teach- 
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ings of Lord Buddha is that the husband 
shall love and cherish his wife and be 
faithful to her and that the wiie shall 
respect, and obey her husband and be 
faithful to him. This teaching has been 
made a foundation by most of the writers 
of the Dhammathats on which they have 
built up the rules regulating the conduct 
between a husband and wife: see Chap. X 
of U Gaung’s Digest, Vol. 2, where the 
texts collected first show what the duties 
of a husband and wife towards each other 
are; then they show what the qualities of 
a good husband and a good wife are; 
then they point out what kind of a husband 
and wife should be cherished and loved 
end what kind of a husband and wife 
should be put away: then they say that if 
the husband and wife behave towards each 
other in the manner as laid down by them, 
they will go to the abode of the ‘‘Nats” (Ce- 
lestial Beings) on their death. In support 
thereof I may refer to the Manussika. It 
says: 

“Tf the husband is virtuous while the wife is 
not, on their death, he will ascend to the Deva 
world while she descends to hell. Such a union 
is like that of a Deva with a female lower ani- 
mal. If the wife is virtuous, while the husband 
is not, the union would be like that of a Devi 
witha male lower animal. If both are virtuous, 
the union would correspond with that of a Deva 
and a Devi: see the extract given in s. 215 of U 
Gaung's Digest, Vol. 2.” 

Therefore in order to enforce obedience 
to this teaching of Lord Buddha, the 
essence of which is the sacredness of a 
family tie, the writers of the Dhammathats 
have imposed forfeiture of the right to 
property on the spouse who is guilty of 
adultery. Such being the case, I donot 
see, as I have said above, any difference in 
principle between the case of a Nge-lin- 
nge-maya and that of an WHindaungeyi 
in so far as it relates to the imposition 
of forfeiture on the guilty spouse. I am 
strengthened in this view by what Mingyi 
U Gaung himself said in his book At- 


tasankheps. He said in s. 393 as follows: 

“The law of separation between a previously 
married couple of the ruling class, when either 
of the parties is guilty of a matrimonial offence, 
is as follows: Jf the separation takes place be- 
cause of the wife's adultery, let the property original- 
ly brought to the marriage be taken by the party 
who brought it, and let the husband take the 
jointly acquired property together with the thinthi 
property given by the King, and let the wife pay 
all the debts contracted by both. Let her also give 
her husband the price of her body as well as dam- 
ages for the offence of adultery.” 


Why the guilty wife in the case of an 
Hindaunggyiis allowed to take back her 
Payin is not explained, but the reason 
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may be as stated by Mr. Burgess in Maung 
Yin Maung v. Ma So (2), where the learn- 
ed Judicial Commissioner said: 

“There are two rules of Buddhist Law on the 
subject of a divorce for adultery; one of them re- 
lating to the case of husband and wife married 
from their youth, and the other to the case of hus- 
band and wife where there has been a previous 
marrisge by one or both, or at least by the wife. 
In the present instance the parties were unmarried 
befor; they became husband and wife, but they 
subsequently separated and then re-united. Under 
which rule should they come? No authority has 
been brought forward on this point, and I must 
decide it on principle. It seems to me that the 
reason for making a distinction is plain enough 
and it is this: When a woman has been married 
before, the probability is that she has formed re- 
lations through giving birth to children or through 
the acquisition of property, which ought to be con- 
sidered when she has entered- into a subsequent 
union which has to be dissolved. Although she 
may be in fault, there are others besides herself 
to be considered, and it would be unjust and cruel 
to make them suffer for her misconduct. On the 
other hand, when the woman has been 
only once married, there is nobody to be considered 
but hereself and the children, and as the latter 
are the offspring of the husband, it is probably 
immaterial, so far as they-are concerned, to which 
parent the property gies, as they would eventually 
inherit from one or the other.” 

My conclusion, therefore, is that in the 
case of a divorce between an Hindaunggyi 
couple on account of the wife's adultery, 
the wife lores all her right in the Hnapa- 
zon property. The result is that the ap- 
peal fails and is dismissed with costs. 


D. Appeal dismissed. 
(2) (1897-1901) 2 U B R 34. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Miscellaneous Civil Appeal No. 44 of 
1934 
Juns 17, 1935 
NiyoGI, A. J.C. 
SOCIETY GULLON, TAHSIL AND 
DISTRICT, HOSHANGABAD, 
APPELLANT-—-OBJECTOR 
versus 
Seth DANRAJ AND ANOT.1E8—DECREE- 
HOLDERS-J UDGMENT-DEBTORS-—RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 101— 


Scope—E ffect, whether restrospective—Person having 


smaller interest acquiring larger interest—Merger, if 
takes place—Res judicata—Tenant executing mortgage 
in favour of appellant~Landlord having charge on 
property—He not claiming priority but admitting 
mortgage and thus suffering award against him— 
Whether res judicata—Landiord executing money 
decree—No mention of his charge in proclamation 
—No prejudice—Held, no estoppel. 

Section 101, Transfer of Property Act, only crystal- 
lises in a statutory form the well-known equitable 
rule and, therefore, it has a retrospective effect. 


. 
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Even the section as it stood befora the amendment 
of 1929 required that the owner of the charge should 
become absolutely entitled to the property. It is 
only when a person having a smaller interest in the 
property acquires a larger or the entire interest that 
the smaller interest would merge. Tota Ram v. Ram 
Lal (4), retied on, : 

If the landlord, having a charga on the property, 
was made a party in the procesdings arising out of 
the mortgage’ executed by his tenant, in favour of 
the appellant, which resulted in on award in the 
appellant’s favour, it is clearly incumbent on him 
as a person holding a right superior to that of the 
appellant to have asserted his right of priority. 
Where, however, he abandons his position as a 
prior charge holder and acc2pts the position of that 
of a representative of the tenant and in that capaci- 
ty admits the liability on the mortgage and suffers 
an award to be passed acainst him, the award 
which finally disposed of his rights in the property 
must operate as a res judicata to preclude him from 
falling back cn his superior rights which he deli- 
berately discarded: 

Held, that where the landlord does not specify 
his charge in the proclamation of sale held in exe- 
cution of the simple money decree which he bad 
obtained against his tenant, the landlord's failure 
not having prejudiced the appellant, there is no scope 
for urging the rule of estoppel against the landlord, 


Misc. O. A. against the order of the Dis- 
trict Judge, Hoshangabad, in Oivil Regular 
Appeal No. 48 cf 1933, dated February 
20, 1934. 

Mr. A. Razak, for the Appellant. 

Mr. K. B. Tare, for the Respondents. 

Judgment.—This Appeal and Miscellane- 
ous Appeal No. 45 of 1934 arise out of two 
execution proceedings. This judgment will 
dispose of both them. : 

The respondent No. 1, father of Seth 
Fatechand, had obtained two decrees for 
arrears of rent of some absolute occupancy 
land against respondent No. 2, Musammat 
Kosia, his tenant. In two suits, Civil 
Suit No. 190 of 1921, decided on June 16, 
1924,and another Civil Suit No. 82 of 
1925 decided on August 10, 1925, Fate- 
chand, who is now represented by Seth 
Dhanraj’s son, purchased in 1926 the ab- 
solute occupancy holdings in execution of 
some preliminary decree against Musammat 
Kosia and obtained in the same year 
possession which continved till 1930, in 
which he was dispossessed by the appellant 
Society in execution of an award in their 
favour passed in the same year. 

The respondent No.1, wlto is the land- 
lord, applied for execution of his two rent 
decrees with a prayer to enforce his first 
charge on the fields. The decree was 
transferred to the Collector for execution 
on December 2, 1931. The appellant filed 
an objection to the sale of the fields which 
was investigated by the First Sub-Judge 
tothe Court of the Snb-Judge, Second 
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Class, Hoshangabad, who allowed the objec- 
tion and dismissed the application for 
execution by respondent No. 1, the land- 
lord. The lower Appellate Court reversed 
the order of the first Court and dismissed 
the appellant's objection. 

The main heads of the objection were, 
which are also pressed Mere,: (1) that the 
respondent No. 1 having purchased the 
tenant right himself, the charge created in 
his favour under s. 9 (1) of the (CO. P. 
Tenancy Act, 1920, merged in the tenant 
right ; (2) that his omission to mention 
his charge in his application for execution 
of a simple money decree orin the sub- 
sequent proclamation for sale estopped him 
from getting up his charge; and (3) that 
he was impleaded as a party to the pro- 
ceedings which resulted in the award 
passed in 1930 in favour of the appellant 
Soc’ety, but that so far from asserting his 
rights of priority he admitted his liability 
on the mortgage executed by Musammat 
Kosia in favour of the appellant Society, 
in 1917, he was debarred from enforcing 
his charge. It is unnecessary tc refer tothe 
other pleas as they are not material forthe 
decision of this appeal. 

In respect of point No. 1 the appellant 
relies on the doctrine of merger contained 
in s.101 of the Transfer of Property Act, 
and Hargobind Das v. Ramchandra Jha 
(1), Bai Rewa v. Vali Mohummad (2) and 
‘Darshan Singh v. Arjun Singh (3). Section 
101, Transfer of Property Act, as amended 
by Act XX of 1929, in fact so far from 
helping him demolishes his contention. The 
portion of that section material for this 
case is as follows :-— 

“Any on, person having charge upon immovable 
property ..may purchase...rights in the property 
of the .owner...without thereby causing...charge to 


te merged as between himself and any subsequent 
mortgagee ......the same property.” 


This section only crystallises in a statu- 
tory form the well-known equitable rule 
and it has. therefore been held to havea 
retrospective :effect : see Tota Ramv. Ram 
Lal (4). Even the section asit stood be- 
fore the amendment of 1929 cannot help 
the appellant as thatsection required that 
the owner of the charge should become 
absolutely entitled tothe property. It is 
only when a person having a smaller in. 


(1) 6 Pat. 235; 97 Ind. Cas. 309; A 1R 1927 Pat. 
53 


(2) 46 B 1009; 70 Ind. Cas. 912; 24 Bom. L R 720; A 
IR 1922 Bom. 211. i 

(3) 1 Luck. 560; 98 Ind. Cas. 28; 5O W N 741; ATI 
R 1926 Oudh 606. š 

*(4) (1932) A L J 627; 139 Ind, Cas. 107; A I R 1932 
All. 489; Ind. Rul. (1932) All. 524; 54 A 897, 
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terest in the properly acquires a larger or 
the entire interest that the smaller inter- 
est would merge. In this case, However, 
the landlord did not acquire the totality 
of the tenant right but only an equity of 
redemption which was left with the tenant 
after her mortgage of 1917 in favonr of tho 
appellant Society. The appellanv’s first con- 
tention must, therefore, be overruled. 

Asto point No. 2, it is true that the 
landlord did not specify his charge in the 
proclamation of sate held in execution of the 
simple money decree which he had obtain- 
ed against his tenant. The cases relied on 
by the appellant such as Kalidas Chauduii 
v. Prasanna Kumar Das (5) Giri- 
bala Debia v. Rani Mina Kumari 
(6) and Prasanna Kumar Muokerjee v. Sri- 
kantha Rout (7), in which the estoppel 
was held to have arisen in favour of the 
auction-purchaser or his representatives 
are nob apposite. The appellant not being 
prejudiced in ény way, by the landlord's 
failure to disclose his charge on the fields, 


there is ne scope for urging ‘the rule of. 


estoppel against the landlord. This conten- 
tion also must, therefore, fail. 

The last contention, however, does not 
appear to be devoid of any substance. If 
the landlord, respondent No. 1, was made a 
party in the proceedings arisen out of 
the mortgage of 1917 execuled by Musammat 
Kosia, his tenant in favour of the appellant, 
which resulted in un award in the eppel- 
lant’s favour, it was clearly incumbent on 
the respondent No. 1 as a person holding 
a right superior to that of the eppellant to 
have asserted his right. He, however, aban- 
doned his position as a prior charge hold- 
er and accepted the position ofthat ofa 
representative of the tenant and in that 
capacity admitted the liability on the mort- 
gage and suffered an award to be passed 
against him. 
option to choose between two alternative 
positions, (l; that of a prior mortgagee, and 
(.) that cE the mortgagor. The positions 
were inconsistent as will be clear from the 
fact thatif he had chosen to take his 
stand on tke first named position, he would 
have been discharged from the proceedings 
and no award could have been passed 
against him; but he deliberately waived 
t-e position of advantage and admitted the 
liability created by the tenant. That award 
finally disposed of his rightsin the property. 
DA C 446; 55 Ind. Cas, 189; 30 C L J 496; 24 0O W 
(6) 5C W N 497. : 

(7) 40 C 173; 16 Ind, Cas, 365; 16 C L J 202; 17 C 
W'N 137. | 


N 


S, P. L. A. CHETTYAR v%. MATU (RANG) 


He had -in those proceedings | 


163 IC 


It must, therefore, operate as a res judicata 
to preclude him from falling back on his 
superior tights which he deliberately dis- 
carded. 


It was faintly urged on behalf of the 


“respondent No. 1 that the appeal was not 


tenable. I cannot accept this contention 
for the obvious reason that the appellent 
Society is the representative of the judg- 
ment-debior. The proceeding was one 
which fallsunders 47 of the Civil Proce- 
dure Cede, and the order passed in such a 
Proceeding falls within ihe definition of a 
decree. 

The result is that both the appeals 
succeed. The lower Appellate Court’s orders 
are, therefore, set aside and those of the 
original Court restored. The respondent 
No. 1 will bear the costs of the proceedings 
in all Courts. Pleader’s fees in each case 
Rs. 10. k 

D. Appeals allowed. 
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RANGOON HIGH COURT 
Second Civil Appeals Nos. 284, 285 and 
310 of 1935 
March 11, 1936 
Donkey, J. 

S. P. L. A. CHETTYAR Firm— 
APPELLANT 
versus” 

MA PU —RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XLI, 
r., 31—One judgment disposing of four appeals— 
Question raised distinct—Parties not same—dJudg- 
ment, if a ‘judgment; within O. XLI, r. 31— 
Burmese Buddhist Law—Succession—Wife alleging 
certain property to have been acquired during cover- 
ture—Burden of proof—Second wife—Share of in- 
terest in husband's property—Burmese heir to estate 
takes it subject to payment of ancestor's debts— 
Bensmi—Burden of proof~Appeal—Finding of fact 
—ITFinding arrived by misapplication of law—Find- 
ing is mixed oncof law ond fact—If can be set 
aside in second appeal. 

Where the Judge has disposed, in a single judg- 
ment of less than one page of type, of four appeals, 
of which one raised a question quite distinct from 
the question raised in either'of the other three, and 
in fect, the parties were not the same and as a 
result he has not been able to give proper consi- 
deration to the points for decision in these appeals: 

Held, that on neither appeal could his so-called 
judgment be regarded as a “judgment” witnin the 
meaning of O. XLI, r. 31, Civil Procedure Code. 

Where a Buimesa wife asserts that any property 
was acquired during her coverture, the burden 
must lie upon her of establishing satisfactorily that 
it was acquired after her misriage under Burmese 
Buddhist Law, the second wife must acquire by 
marriage a one-third interest in the property brought 
by her husband to the marriage. Where his share 
before second marriage in the lettetpwa property 
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of his first marriage was one-half, on marriage his 
second wife acquires a one-sixth interest in this 
property. Maung Po Myun v. Ma Saw Tin (2), relied 
on. 

Ths Burmes3 heir to an estate takes the property 
of his ancestor subject to the ancestor's debts. 

Ths person who alleges that property conveyed to 
another belongs to him must prove his allegation 
and prove it beyond reasonabl; doubt. 
Kin v. Maung Po Shein (|), fcllowed. 

Where a finding has been arrived ab by misap- 
plication of law, by wrongly placing the buiden of 
yroof, the finding is not merely a linding of fact 
but is one of mixed law ond fact, and can be set 
aside in second appeal. 


S. C. A. from the decree of the District 
Court, Pyapon, dated July 29, 1935. 

Mr. E. Hay, for the Appellant. 

Mr. S. C. Mukezrjee, for the Respondent. 


dudgment.—The learned District Judge 
of Pyapon has disposed, in a single judg- 
ment of less than one page of type, of four 
appeals, of which one raised a question quite 
distinct from the question raised in either of 
the other three, and in fact, the parties were 
not the same. The resultisthat he has not 
given proper consideration to the points for 
decision in these appeals, and in neither 
appeal can his so-called judgment be 
regarded asa ‘judgment within the mean- 
ing of O. XLI, r. 31, Civil Procedure Code. 
I at first had the intention of referring these 
appeals back to him with instructions to 
write a proper judgment in each appeal, 
but on further consideration I have sonclud- 
ed that it would be mere waste of time to do 
so,and thatI ought to dispose of these 
second appeals as if they were appeals 
brought direct from the judgments of the 
Sub-Divisional Court of Pyapon. i 

U San Win has had two wives at the same 
time. One was Daw Pwa Nwe, who is 
deceased, and one is Ma Pu, who isthe 
respondent in these appeals. She made no 
claim to be a wife of U San Win until after 
Daw Pwa Nwe’s death, but it is now 
admitted that she is the second orlesser wife 
of U San Win. After Daw Pwa Nwe's 
death, the appellant firm obtained several 
mortgage-decrees against U San Win and 
his cnildren by Daw Pwa, in respect of debts 
jointly incurred by U San Win and Daw 
Pwa Nwe, and in one case, their son 
Maung Sein Po also, and brought the mort- 
gaged-properties to sale. The appellant 
firm subsequently obtained personal cecrees 
for the balance due on the mortgages after 
the gale of the mortgaged properties and in 
execution of these personal decrees attached 
certain other immovable properties alleged 
to belong to U San Win, his deceased wife 
Daw Pwa Nwe, endfor his children, Ma 
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LUH: 
Pu, (ihe respondent in these appeals) then 
came forward and applied for removal of 
the attachments on certain specified shares 
of these properties cn the ground that sie 
is the wife of U San Win, and as such, has 
vested interest to the extent named by her 
in the properties attached. Her applica- 
tions were successful. Thereupon the 
appellant firm brought two suits to establish 
its right to aitech in execution of its decrees 
the whole of these properties. These three 
appeals, which I propose to dispose of in this 
judgment, arise out of these suits. 

As I heve said, it is now admitted by the 
appellant that the respondent is the wife of 
U San Win, and the learned Sub-Divisional 
Judge has held onthe evidence that the 
couple became married in or about the year 
1924. ‘Yhereis no definite finding on the 
important question as tothe date of marriage 
and the evidence is extremely contradictory. 
U San Win, who is naturally supporting the 
respondent's claim, says that he married the 
respondent in the year 1923, and the respon- 
dent called two witnesses, U Ba and Maung 
Sein, who have stated that U San Win and 
the respondent have been married “about 
10 years ago.” (The evidencein the suits 
was recorded in March 1935). Maung Po 
Chon, who was also called by the respon- 
dent, and who admittedly gave her in 
marriage, says that the marriage took place 
“about 6 or 7 years ago,” byt this 
contradicts his evidence given in another 
suit. For the appellant firm, one witness, 
Maung Ba Tha, stated that he knew “Ma Pu 
is the wife of U San Win abouts, 9 or 10 
years ego,” and another witness, Maung 
Bo Sein, said that the respondent and U 
San Win had been living together for 5 or 6 
years. The most important point for deci- 
sion in the suits was whether the attached 
properties were acquired prior or subse- 
quent to the mariage of the respondent 
with U San Win, and it is admitted that 
during the life-time of Daw Pwa Nye, the 
respondent knew nothing about the affairs 
of her husband and took no part whatever in 
his business. Her name was never included 
in the deeds of any properties which he 
purchased vr received in mortgage, or in the 
documents relating to any loans given by 
him, or in the ducuments relating to any 
debts contracted by him, although Daw Pwa 
Nwe’s name wes invaiably included, 
Consequently, in my. opinion, when the res- 
poudent asserts that any property was 
acquired during her coverture, the burden 
must lie upon her of establishing satis- 
factorily that it wase acquired. after her 
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marriage. Yet, on the evidence in the suits, 
Ler marriage may have taken place at any 
time between the years 1924 to 1929. 

The properties with whichthe two suits 
were concerned consist of two holdings of 
paddy land, which are the subject-matter 
of Second Appeal No. 284 of 1935, one house 
in Post Office Road, Begale, which is the 
subject-matter of Second Appeal No. 285 of 
1635, two houses, one in Payagyi Road and 
one in 3rd Street, Bogele, which are the 
subject-matter of Second Appeal No. 310 of 
1935. Second Appeal No. 284 of 1935:—As 
regards the two holdings of paddy land, it 
is common ground that these were ac- 
quired prior to the respondent’s marriage. 
Second Appeal No. 285 of 1935:—The house 
in Post Office Road stands in the name of 
U San Win's son, by his first marriage, 
Maung Sein Po. The title-deeds cf this 
house show that it was purchased by one 
Ma Thein ata Court auction, but at her 
request the sale certificate was issued in 
the name of Maung Sein Po. This happened 
in 1929. Atno time has U San Win set 
up any title in himself to this property 
until the present litigation occurred. Now 
he has deposed that he was the real 
purchaser of this house and that he sent 
Sein Po to the Court with the purchase 
money, and then Sein Po took the op- 
portunity to have the sale certificate issued 
in hisown name. U San Win's evidence on 
this point is entirely uncorroborated and 
cannot be believed, for no explanation is 
forthcoming as to why he did not take 
immediate steps and apply tothe Court to 
have the error cccasioned by Sein Pos 
fraudulent conduct corrected. The learned 
Sub-Divisional Judge rightly held that this 
house is the sole property of Maung Sein Po 
and that the respondent has no interest 
therein. The learned District Judge, on 
appeal, decided 10 believe U San Win's un- 
corroborated evidence, and reversed the 
decision of the Sub-Divisional Court in 
regard to this house, on the ground that U 
San Win and Ma Pu are living in it. 

He overlooked the admission of U San 
Win that Maung Sein Po is enjoying the 


rent of one of the other two houses which . 


are admittedly the property of U San Win, 
and it is clear that Maung Sein Po is enjoy- 
ing the rent of this house in lieu of payment 
to nim of rent for his own house in which U 
San Win andthe respondent are residing. 
The person who allezes that property con- 
veyed to another beiongs to him must prove 
his allegation and prove it beyond reason- 


able doubt, Maung Pu Kin y. Maung Po 
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Shein (1). The respondént failed to dis- 
charge the burden which lay heavily upon 
her of proving that, contrary to the tenor of 
the sale certificate, U- San Win is the real 
owner of this house. Therefore, in regard 
to the house in Post Office Road, I reverse 
the judgment and decree of the District 
Court, and restore the judgment and decree 
ofthe Sub-Diyisional Court, holding that 
the respondent has no interest in this house 
and that the appellant firm is entitled to 
attach and bring to sale the whole of this 
house in execution of its decree against 
Maung Sein Po personally. 


Second Appeal No. 310 of 1935. 

With regard to the two houses in Payagyi 
Road and 3rd Street, the title deeds show 
that the former was acquired on May 25, 
1935 and the latter was acquired on July 12, 
1926. The learned Sub-Divisional Judge 
has held that they were acquir:d after 
the respondent’s marriage. This finding 
is, in my opinion, contrary to the evidence 
and cannot be supported. It is not a 
mere finding of fact, which cannot be 
reversed on second appeal, but is a finding 
of mixed law and fact at which ths learned 
Sub-Divisional Judge has arrived by 
misapplying the law, and, therefore, I am 
entitled to interfere on second appeal. 
The learned Sub-Divisional Judge wrongly 
placed upon the appellant firm the burden 
of proving that these two houses were 
not acquired during the coveriure of U 
San Win and the respondent, whereas, 
as I have already pointed out, under the 
circumstances of this case the burden 
was clearly upon the respondent of proving 
her interest, and the extent of her interest, 
in any of the properties which formerly 
stood in the names of U San Win and 
Da Pwa Nwe. Ib was for her to prove 
that these two houses were acquired after 
her marriage; that is, the burden was 
upon her of proving that her marriage 
took place before July 12, 1926. I have 
already discussed the evidence regarding 
the date of that marriage, andit is clear 
that she has absolutely failed to discharge 
that burden. Therefore, reversing the 
decision of the Sub-Divisional Court and 
of the District Court on appeal there- 
from, I holdethat these two houses were 
acqured by U San Win’ and Daw. Pwa 
Nwe prior tothe marriage of U San Win 
with the respondent. They are, therefore, 


(1) 4 R 518; 96 Ind. Cas. 142; A I R1926P O 77; 24 
eo N 815; 31 OW N 252; 38 M LT 79 
(P, ©). 
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on the same fooling as the two holdings of 
agricultural land. 

Jt has been urged on behalf of the 
appellant firm that’ the respondent has 
no interest in the lettetpwa properties of 
the first marriege. This cannot be correct. 
As poined out in Maung Po Niunv. Ma 
Saw Tin (2), the second wife must 
acquire by marriage a one-third interest 
in the properly brought by her husband 
to the marriage. His share before second 
marriage in ihe lettespwa property of his 
first marriage was one-half, and, therefore, 
on marriage his second wife acquired a 
one-sixth interestin this property. I, there- 
fore, hold that the extent of the interest 
of the respondent Ma Pu in the two hold- 
ings of paddy land and the houses in 
Payagyi Road and 3rd Street is one-sixth. 
The learned Sub-Divisional Judge has held 
that the respondent's interest in these prop- 
erties became enlarged on the death of Da 
Pwa Nwe, and U San Win succeeding as 
heir to Ma Pwa Nwe’s estate. In so doing 
he has overlooked the judgment of Carr, J., 
in N. A. V. R. Chetiyar Firm v. Maung 
Than Daing (3). The heir takes the prop- 
erty of his ancestor subject to the ancestor's 
debts. Consequently, even if it be allowed 
that the respondent's share in these proper- 
ties became enlarged by reason of Daw 
Pwa Nwe’s death, the enlarged share is 
subject to attachment and sale in salis- 
faction of Daw Pwa Nwe’s debts. There- 
fore, the appellant firm is entitled to attach 
and bring to sale such enlarged share in 
execution of the personal decrees which 
it has obtained in the mortgage suit. 
Hence the judgments and decrees of the 
Sub-Divisional Court of Pyapon in Suits 
Nos. 39-and 40 of 1934, and of the District 
Court of Pyapon in Appeals Nos. 14, 15 and 
18 of 1935, are set aside, and instead thereof 
the plaintiff-appellant firm will be granted 
a declaration that in execution of the decree 
obtained against U San Win and his 
children by his first marriage it is entitled 
to attach the whole ofthe house in Post 
Office Road, and a five-sixths share of the 
two houses in Payagyi Road and 3rd Street, 
and a five-sixths share of the two holdings 
of agricultural land. 

The  plaintiff-appellant gas entirely 
succeeded in Second Appeal No. 285 of 1935, 


and will, therefore, obtain costs of this ` 


appeal and of Appeal No. 18 of 1935, of 


(2) 3 R 160; 88 Ind. Cas, 402; A I R 1925 Rang. 242; 
4 Rur, LJ 42, 

(3) 9 R 524; 134 Ind. Cas, 1252; A 1 R 1931 Rang. 
202; Ind, Rul, (1932) Rang. 4 (F, B.). i 
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the District Court. The plaintilf-appellant 
has been partially successful in Appeals 
Nos. 284 and 310 of 1935, and will, there- 
fore, obtain proportionelte costs of these 
appeals and of the correspondingAppeals 
Nos. 14 and 15 of 1935 of the District 
Court. The plaintiff-appellant is also 
entitled to proportionate costs of the suils 
in the Sub-Divisional Court, Advocate’s 
fees throughout to be reckoned on the 
valuation of the suits and appeal for juris- 
diction. 

D. Order accordingly. 


—— 


MADRAS HIGH COURT 
Second Civil Appeal Nos. 1804 to 1922 
of 1931 
January 15, 1936 
PANDRANG Row, J. 

ADDALA CHINNA VENKATRAJU 
AND OTABRS—DVEFENDANTS-—APPELLANTS 
veTSUS 
Sri KANCHUMARTI VENKATASEETHA. 
RAMACHANDRA RAO GARU (Decaaszp) 
AND OTAERS—PLAINTIS! §-—RESPONDENTS 
Madras Estates Land Act (I of 1903), s.3) (1), 
37 (1) -Suit for arrears of rent at enhanced rate— 
Whether suit for enhancement within s. 3T (1)— 
Suit instituted before twenty years—Twenty years 
expiring during pendency of suit—Propriety of 

granting relief for enhancement of rent. 

A suit for arrears cf rent at an enhanced rate in 
which the substantial question is whethey the en- 
hanced rent claimed is allowable, is a suit for en- 
hancement of rent within the meaning of s. 37 (D) 
of the Madras Estates Land Act and where such a 
suit has been dismissed a suit for enhancement on 
the ground of rise in prices cannot be filed within 
the next twenty years. 

Where- a suit for enhancement of rent is filed 
within twenty years of the dismissal of a prior suit 
for enhancement, a decree for enhancement cannot 
be passed merely because the period of twenty 
years expired during the pendency of the suit. If 
indulgence is given to the land-holder in this man- 
ner the effect will be to put down the duration of 
the statutory bar to something less than twenty 
years, and to abrogate in part the express provisions 
of the statute. i 

S. ©. A. against the decrees of the Dis- 
trict Court of West Godavari at Ellore, 
dated January 23, 1931, and made respec- 
tively in A. S. Nos. 320, 318, 321, 327, 332, 
334, 335, 336, 337, 351, 392, 354, 381, 382, 
386, 391, 392, 39Ł and 491 of 1929, preferred 
against the decrees of the Court of the 
Deputy Collector of Kovvur Division, dated 
June 29, 1929, and made respectively in 
S. S. Nos. 241, 239, 242, 249, 258, 266, 207, 
271, 273, 287, 289, 292, 378, 379, 383, 395, 
403, 408 and 270 of 1928. 


Messrs. V. Ramadoss and V., Venkata- 
chaļam, for the Appellants, 4 
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Messrs. P. V. Rajamannar and K. Subba 
Kao, for the Respondenis. < 

Judgment.—These are appeals from the 
decrees of the District Judge of West 
Godavari, dated January 23, 1931, affirming 
on appeal the decrees of the Revenue Divi- 
sional Officer of Nidadavole dated June 29, 
1929, in certain suits instituted under s. 30 
cl. (1) of the Madras Estates Land Act for 
enhancement of rent on the ground of a rise 
in the prices of food grains. The enhance- 
ment claimed was two annas in the Rupee 
of the rent till then payable, and not two 
annas per putti as stated in the judgment 
of the lower Appellate Court, the enhance- 
ment claimed being the maximum allowed 
by the Act. This enhancement has been 
allowed by both the Courts below. On the 
merits of this enhancement nothing need 
be said es the question is one of fact and 
there are concurrent findings thereon. 

The only point argued in these appeals is 

whether the suits for enhancement of rent 
are maintainable in view of the provisions 
of s. 37 (1) of the Madras Estates Land Act, 
which runs as follows: — 
_ “A suit for enhancement onthe ground ofa rise 
in prices shall nct be entertained if within the 
twenty years next preceding its institution the 
rent has, whether before or after the passing of this 
Act, been commuted or enhanced or a suit for en- 
hancement has been dismissed on the merits.” 

The facts necessary for the determination 
of this question of law are as follows. The 
suits fall into two classes, those included in 
Ex. Q and those included in Ex. U. In thecase 
of the former class of suits, there were pre- 
vious suits filed by the land-holder in which 
the only claim was for enhanced rent. These 
suits were dismissed by the High Court 
finally in 1916. If these suits can be re- 
garded as suits for enhancement of rent, 
there can be no doubt that the present suits 
as against the ryots whose holdings were 
the subject-matter of the previous suits are 
premature and not maintainable, because 
they were brought only about twelve years 
after the dismissal of the previous suits. 
As regards the second class of suits, there 
were no previous suits but as a matter of 
fact enhanced rent was being demanded 
and paid in respect of the holdings concern- 
ed upto 1916. The facts common to both 
classes of suits are that at least in 1888 the 
rent that was payable was only Rs. 80 per 
putti and this was raised to Rs. 82 in 1912, 
Three years later it was raised to Rs. 85 and 
two years afterwards to Rs. 90. In respect 
of fasli 1318 the land-holder attempted to 
claim a furiher enhancement of rent at the 
rate of Rs. 100, per puiti, and it was then 
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that the ryots refused to pay and the suits 
referred to already had to be instituted by 
the land-holder in 1909, 1910 and 1911. As 
an example I shall take 8.8. No. 104 of 
1909. It was stated in the plaint that the 
ryot had executed muchilikas agreeing 
among other things to pay a cist of Rs. 42-8 0 
for fasli 1816, Rs. 50-100 for fasli 
1317 and Rs. 56-4-0 for fasli 1318 
and the suits were in form suits to recover 
arrears of rent for faslis 1316 and 1317 and 
the rent for fasli 1318 at the rates mention- 
ed above. The principal issues in the suit 
were whether the enhancement of rent 
claimed for fasli 1318 was ‘lawful and 
valid and whether the enhancement for 
faslis 1316 and 1317 were valid and 
binding on the tenants beyond those 
faslis. Itis clear to my mind that those 
suits though they purported to be suits 
for recovery of arrears of rent were in 
substance suits for establishing a claim 
to enhanced rent. There was no other 
important question raised in the suite 
than a claim io recover rent at an 
enhanced rate, and it was this claim that 
was heard and decided finally on the merits. 
The final result of the suits was the dis- 
missal of the claim to enhanced rent. It 
is, therefore, clear that so far as the Ex. Q 
class of cases is concerned, there is no (?) 
bar imposed by s. 37 (1) of the Act, for it is 
clear that the previous suits had been dis- 
missed on the merits within twenty years 
prior to the filing of the present suits, the 
dismissal of the previous suits being in 1916 
and the present suits having been instituted 
in 1928. Itis, in my opinion, not correct to 
say that no suit for enhancement was pos- 
sible under the old Act. Suits for enhance- 
ment, thongh not provided for eo nomine 
in the old Act, were nevertheless permitted 
in the sense that it was open to aland- 
holder to claim enhanced rent with the 
sanction of the Collector under the old Act. 
In any case the previous suits were heard 
and decided as suits for enhanced rent 
end they were not dismissed on any pre- 
liminary ground such as that no enhanced 
rent could be claimed under the old Act, 
or that no enhanced rent could be claimed 
under any contract subsequent to the pass- 
ing of the ney Act. There can be no doubt, 
moreover, that the efect of any decree in 
favour of the land-holder in the former suits 
would have been to enhance the rent per-. 
manently. If the rent at the rate of Rs. 100 
had been allowed in the former suits in 
respect of fasli 1318 there can be no doubt 
that the ryots would have been liable to pay 
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at the same rate for subsequent faslis. In doubt permits the Court to grant this kind 


other words, the effect of any decree in 
favour of the land-holder in these suits 
would have been to enhance the rent and in 
these circumstances it is in my opinion not 
reasonable to contend that the former suits 
should not be deemed to be suits for en- 
hancement of rent. 

The question is said to be not covered by 
any authority, but the answer seems to be 
clearly pointed out by the policy that under- 
lies the new Act of 1908, namely, that once 
there has been an enhancement, or a suit 
claiming enhanced rent has been dis- 
missed on the merits, there should be no 
fresh suit for enhancement for twenty years 
thereafter. That, in my opinion, is not only 
the policy but also the effect of the words 
used in s. 37 (1) of the Madras Estates Land 
Act. It follows, therefore, that so far as 
Ex. Q class of cases is cnceined, the 
suits are not maintainable in view of the 
provisions of s. 37 (1) of the Act. The 
second appeals which relate to this class 
of cases are S. A. Nos. 1804 to 1808, 1810, 
1811, 18:3, 1815 to 1817, 1819, 1821 and 1822 
of 1931. i 
As regards the other class of cases, there 
is no doubt that there was an actual en- 
hancement in respect of fasli 1318 and that 
rent at the enhanced rate of Rs. 100 was 
paid not only for fasli 1318 but for the 
subsequent faslis also till fasli 1326, and 
that as a result of the decision in the other 
class of cases by the High Court, the rent 
was voluntarily reduced by the land-holder 
to the rate recognised by the High Court, 
that is to say, Rs. 82 per putti. In this 
class of suits it must be held that there has 
been an actual enhancement within twenty 
years prior to the suits for the enhancement 
. took effect in fasli-1318, that is, the year 
July 1, 1908 to June 30, 1909. The present 
sults were brought on June 30, 1928, that 
is Lo say, within twenty years trom the time 
when the rent was enhanced. This is 
in fact the finding of the lower Appellate 
Court namely, that this class of suits is 
premature. The lower Appellate Court, how- 
ever, was of opinion that though there was 
no cause of action to the plaintiff when 
. these suits were instituted, yet as his cause 
of action had accrued before ¢he suits were 
disposed of, he should be given the relief 
claimed by him even though he had no cause 
of action at the time of instilution. In doing 
so the lower Appellate Court has relied on a 
decision repuited in Subbaraya Chetty V. 
Nachiar Ammal (1). That decision no 

Q) 918) M W N 199; 44 Ind. Cas. 863;7L W 03. 
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of indulgence to the plaintiff only for 
exceptional reasons. No such reasons are 
given by the lower Appellate Court; on the 
other hand, there are very good reasons why 
the indulgence should not have been granted 
to the plaintiff in this class of suits. The 
grant of this indulgence to the lund-holder 
deprives the ryots of the benefit of the fall 
in prices since the institution of the suits 
and imposes on them on the other hand a 
liability to pay enhanced rent from an 
earlier date. In my opinion there can be no 
justification for showing this indulgence to 
the land-holder in view of the policy of the 
Act in this matter namely, tnat no claim to 
enhancement of rent shall be entertained 
by the Court within twenty years after the 
rent has been enhanced. If indulgence is 
given to the land-holder in this manner, 
the effect will be to cut down the duration 
of the statutory bar to something less than 
twenty years, andto abrogate in part the 
express provisions of the statute. It follows 
from what I have said that in both classes 
of suits it must be held that the suits are 
premature in view of the provisions of s. 37 
(1) of the Madras Estates Land Act and 
that they should have been dismissed on 
this ground. 

The Second Appeais are, therefore, allow- 
ed and the decrees of the Courts below are 
set aside and the suits dismissed with costs 
in all the three Courts. 

(Leave to appeal is refused). 

A. Appeals allowed, 


ALLAHABAD HIGH COURT 

Criminal Revision «pplication No. 166 

of 1936 
February 18, 1936 
BENNET, J. 
DALPAT RAI—APPLICANT 
veTSUs 
EMPEROR—Oprosite Party 

Criminal Procedure Code (Act V of 1898), ss. 4 
(1) (b), 199 (1) (a), 552—Application not suggesting 
Magistrate should take action-Prayer to take 
woman from husband's custody—Heild, it fell under 
s. 552—Magistrate, if bound to take deposition of 
applicant—Omission to do so—Whether vitiates sub- 
sequent order directing complaint under Penal 
Code (Act XLV of 1860), s. 182—S. 182, offence 
under—When complete—Complaint without taking 
statement on oath—Whether vitiated. 

An application to the Magistrate did not 
suggest that the Magistrate should take any action 
against any person for committing an offence ; nor 
do the allegations in the application form the in- 
gredients which constitute any offence under the 
Penal Code; nor was there any offence referred to 


in the application by the number of the section. 
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It only saidthat R the husband of K came to the 

ouse of D and took her away from that house 
where she was staying with her uncle D. The relief 
which was asked by the application was that K 
should be set at liberty and taken from the custody 
of her husband because there was an apprehension. 
that he might ill-treat her : 

Held, that the application was not a criminal com- 
plaint but an applicetion under s. 552, Criminal 
Procedure Code ; that the Magistrate was not bound 
to take the deposition of the applicant on oath 
and his omission to doso did not vitiate an order 
subsequently made by him directing a complaint 
ander ened Penal Code, by be made against the 
applicant for prosecution under s. 199 (1) (a imi- 
nal Procedure Code, Ce) Grimi 

Section 182, Penal Code, is forthe prosecution of 
a person who gives any information which he 
knows or believes to be false, etc., to a publie ser- 
vant. The offence is complete as soon as the infor- 
mation is given. Whether the public servant 
omits to take a statement subsequently on oath of 
the person giving the information for the purpose 
of taking certain action on it ig a matter which 
will nut affect the giving of the inform ation, 


„Or. R. App. from an order of the Ses- 
ame Bareilly, dated December 


Mr. G. S. Pathak, for the Applicant. 
Order.—This is an application in cri- 
minal revision against the decree of the 
learned Sessions Judge of Bareilly dis- 
missing an appeal from the order of the 
District Magistrate of Bareilly who had 
made a.criminal complaint under s. 182, 
Indian Penal Code, against the applicant 
Dalpat Rai for his prosecution under the 
provisions of s. 199 (1) (a), Criminal Pro- 
cedure Code. The points which are urged 
in the application of revision are that the 
application made by Dalpat Rai to the 
District Magistrate on July 18, 1935, 
amounted toa criminal complaint within 
the meaning of the Criminal Procedure 
Code and disclosed an offence and that the 
District Magistrate, therefore, should have 
taken the deposition of the complainant on 
oath and that because he did not do S0, 
therefore, as laid down in Emperor v, 
Bhagwan Das (1), the order of the Magis- 
trate directing a complaint io be made 
against the applicant was without jurisdic- 
tion. The question is whether the applica- 
tion of Dalpat Rai was or was not a 
criminal complaint. 
criminal complaint is defined in the 
Criminal Procedure Code s. 4 (1) (h) as 
meaning the allegation made orally or in 
writing toa Magistrate with a view to 
his taking action under this Code that some 
(1) (1935) A L J 1067; 155 Ind. Cas. 1070; A IR 


1935 All. 745: (1935) Cr. Cas.. £88; 36 Cr. L J 860:7 R 
A 224. a 
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person whether known or unknown has 
commitied an offence. Now the application 
in question did not suggest that the 
Magistrate should take any action against 
any person for committing an offence nor 
do the allegations in the application form 
the ingredients which constitute any offence 
under the Penal Code nor was there any 
offence referred to in the application by 
the number of the section. Learned Coun- 
sel suggests that the offence of criminal 
trespass may have been indicated by the 
ap lication. The application says that 
Raghubir Sahai, the husband of Musammat 
Katori Kuar came to thé house of Dalpat 
Rai, and took her away from that house 
where she was staying with Dalpat Rai, her 
uncle. This would not, in my opinion, 
amount tothe offence of criminal trespass 
because the object of Raghubir S.hai was 
merely totake his wife away. The relief 
which was asked by the application was 
that Musammat Katori Kuar should be 
set at libety andtaken from the custody 
of her husband because there was an ap- 
prehension that he might ill-treat her. It is 
strange that the Courts below have not 
noticed that this application is one which . 
comes under s. 552, Criminal Procedure 
Code which provides as follows : 

“Upon complaint made toa Presidency Magis- 
trate or District Magistrate on oath of the ab- 
duction or unlawful detention of a woman, or of a 
female child under the age of (16) years, for any 
unlawful purpose, he may make an order for the 
immediate restoration of such woman to her liberty 
or of such female childto her husband, parent 
guardian or other person having the lawful charge 
of such child and may compel compliance with 
such order using such force as may be necessary.” 


The applicetion was made to the District 
Magistrate and it asks that this woman 
should be set at liberty, The application 
therefore,‘ was not a criminal complaint but 
an application under s. 552, Criminal Pro- 
cedure Code. Learned Counsel then altered 
his ground and pointed out that under s. 552, 
Criminal Precedure Code, the Magistrate 
should have the statement on oath of.the 
complainant. Thatmay be a defect in 
his procedure and might vitiate any order 
which he might have passed for the res- 
toration of the woman but he has passe. 
no such ordér. Ido notfconsider thai tius 
omission has any effect on the order which 
he did pass which was for the prosecution 
of Dalpat Rai under s. 182, Indian Penal 
Code. That section is for the prosecution 
of a person who gives any information 
which he knowsor believes to be false, 
ect., to a public servant. The- offence ig 
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complete as 
given. 
Whether the public servant omits to takea 
statement subsequently on oath of the person 
giving the information for the purpose of 
taking certain action on it isa matter which 
will not affect the giving of the informa- 
tion. Ithink, therefore, that the present 
complaint bythe Magistrate has not been 
shown to be in any way irregular. It was 
suggesied by learned Counsel that this 
Court should consider the meritsof the 
case or that the Sessions Judge should have 
considered the merits of the case. I do 
not think that at this stage itis at all 
desirable that either the Sessions Court 
or this Court should express an opinion on 
the merits of the case. To doso would if 
the opinion were against the accused, 
prejudice the case against the accused. 
All that need be seen is whether there 
was material before the Magistrate on 
which he could form an opinion. In the 
present case there was a Police report be- 
fore the Magistrate and also an applica- 
tion by Counsel containing a Hindi letter 
stated to have been written by the woman 
in question saying that she had.asked her 
husband to take her away and that she 
had gone with him of her own free will. 
The correctness or otherwise of this evi- 
dence will bea matter which will be ad- 
judicated upon at the trial. But in my 
opinion it is altogether premature for an 
adjudication on this question at present. 
For these reasons, I dismiss this application 


soon as the information is 


in criminal revision. The case should, 
therefore, proceed. 
N. Application dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Reference No. 413 of 1935 
November 29, 1935 

Mir Anman, A. J. O. 
EMPEROR—PROSECUTOR 
VETSUS 


MADAN LAL —Accussp 

Criminal Procedure Code (Act V of 1898), ss. 215, 
80—Case exclusively triable by Sessions—Case com- 
mitted by Magistrate having powers under s 30— 
Commitment, whether legal. : 

The fact that the provisions of s. 30, Criminal 
Procedure Code, confer upon a Magistrate, First 
Class, invested with those powers the jurisdiction 
to try cases exclusively triable by Court of Sessions 
if he chooses to do so does not mean that s. 30, 
Crimina! Procedure Code, takes away the jurisdiction 
of the Sessions Court to try the case if committed 
toit. Hence, when such a Magistrate, commits the 
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case, it cannot be said that the Committing Magis- 
trate has committed an error of law in sending up 
the case to the Court of Session. 

[Case-law referred to.] 

Or. Ref. from an order of tbe Sessions 
Judge, Peshawar, dated November 11, 1935. 

Mr. S. Raja Singh, for the Crown. 

Mr. Hukam Chand, for the Accused. 

Order.—Madan Lal has been committed 
to the Court of Session to be tried under 
s. 307, Indian Penal Code. The Sessions 
Judge, Peshawar, has submitted the case 
with the recommendation that the commit- 
ment should be quashed. The ground given 
by him is that a Magistrate, First Class, 
with enhanced powers under s. 30, Orimi- 
nal Procedure Code, can adequately punish 
the accused if he is found guilty. Learned 
Counsel for Madan Lal has referred to 
s. 215, Criminal Procedure Code, and has 
urged that a commitment can only be quash- 
ed ona pointoflaw. He has argued that 
it is nota pointof law thata Magistrate, 
First Class, with enhanced powers could 
adequately punish the accused if the offence 
be proved against him. On the other hand, 
the learned Government Advucate has 
taken up the position that a commitment 
in a case which the Magistrate could him- 
self dispose of, isan errorof law and the 
High Court could quash it for this reason 
only. 

Counsel for the accused has referred me 
to Indo v. Emperor, 150 Ind. Case 769 (1) 
and Emperor v. Umrai, 148 Ind. Cas. 653 (2). 
The Crown Counsel has quoted Uttibai v. 
Emperor (3), Emperor v. Allahdad (4) and 
Kesor v. Emperor (5). The ratio dectdendi 
of the authorities quoted may be summa- 
rized as follows: (1) The commitment of 
a case which the Committing Magistrate 
could try himself under the Code (without 
the assistance of powers under s. 30, Crimi- 
nal Procedure Code), is an error of law and 
could be quashed by the High Qourt. (2) 
The commitment of a case exclusively tri- 
able by a Court of Session is legal and 
cannot be quashed merely because the Com- 
mitting Magistrate could give sufficient 
punishment by acting under s. 30, Crimi- 
nal Procedure Code. Now, the offence with 

(1) 150 Ind. Cas, 769; AIR 1934 Lah. 326; 36 PL 
R 218; (1934) Cr. Cas. 557; 7 R L 23. 

(2) 148 Ind. Oas. 653; AIR 1934 Oudh 185; (1934) 
Gr, Cas. 581; 1L O W N 556; 6 R O 392. 

(8) AI R 1924 Sind 61; 83 Ind, Cas. 708; 28 Or. L J 
148; 17S L R 188. 

(4) A I R 1930 Sind 145; 123 Ind. Cas. 702; (1930) 
Or, Cas. 528; 31 Or. L J 496; 248 L R 157; Ind. Kul. 
OR TR 1932 Lah. 263; 138 Ind. Cas. 701; (1932) Or. 
Cas. 328; 33 Cr. L J 680; 33 P L R 182; Ind. Rul, 


(1982) Lah. 528. 
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which the accused is charged in the case be- 
fore me is one under s. 307, Indian Penal 
Code. It is exclusively triable by a Court 
of Session which is the normal venue pres- 
cribed by the Criminal Procedure Code. No- 
doubt the provisions of s. 30, Criminal Pro- 
cedure Code, confer upon a Magistrate, 
First Class, the jurisdiction to try such case 
if he chooses to do so. But it does not mean 
that s. 30, Criminal Procedure Code, takes 
away the jurisdiction of the Sessions Court 
to try the case if committed to it. In the 
circumstances it cannot be said that the 
Committing Magistrate has committed an 
error of law in sending up the cage to the 
Court of Session. It follows that no point of 
law is involved and the commitment cannot 
be quashed. The file will go back to the 
Scssions Judge for disposal. : 


Do o> Order accordingly. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1012 of 1933 
October 24, 1935 
Wansworta, J. 
ARUNACHALA MOOPPANAR—PLarnTIFF 
. — APURLLANT 
versus 

VALLI AMMAL AND OTHERS——DBEFENDANTS— 


—-RESPONDENTS 

Oaths Act (X of 1873), s. 12—Agreement to 
abide by defendant's oath—Oath not taking place 
owing to decision of parties to abide by judgment 
of mediators— Oath agreement, whether cancelled— 
Failure of plaintiff to deposit fee for fresh com- 
mission— Dismissal of suit—Legality—Duty of Court 
to try on merits. : 

The plaintiff agreed to accept the oath of the 
defendant as conclusive of the matter in issue and 
agreed that the parties should appear before a 
temple, thatthe plaintif should light the camphor 
and the defendant should extinguish it while taking 
the required oath. The agreement did not stipu- 
late the time or the date of the oath, which were 
left to be fixed by the Court. Onthe day appoint- 
ed by the Court the parties appeared at a temple 
but both parties agreed to abide by the decision of 
panchayatdars but subsequently they did not abide 
by that decision. The plaintiff refused to deposit 
money fors fresh commission and his suit was, 
therefore, summarily dismissed : 

Held, (i) that on the facts that the agreement to 
abide by the decision of mediators did not cancel 
or supersede the oath agreement ; 

(ii) that the lower Court was not, however, justi- 
fied in dismissing the plaintiff's suit but ought to 
have recorded the plaintiffs objection tu the issue 
of a second commission and should have proceeded 
with the trial of the suit on the merits drawing 
such inference as the circumstances migh: warrant 
from the conduct of the plaintif. Ayyakannu Nadar 
v. Muthiah Nadar (6), Thukku Goundan v. Kupa: da 
Goundan (7), Ulagappa Chettiar v. Peria Karup- 
pon Chetty (8).and Okkilikkara Siddayya v. Ambu 
Nair (9), referred to, 
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§.0.A. against the decree of the Court 
of the Subordinate Judge of Sivaganga in 
A. 8. No. 44 of 1933 preferred against the 
decree of theCourt of the District Mun- 
sif of Manamadura in O. S. No. 80 of 1932. 

Mr. V. Ramaswamy Ayyar, for the Appel- 
lant. 

Mr. K. V. Sesha Ayyangar, for the Res- 
pondents. 

Judgment.—This second appeal raises 
questions under the Indian Oaths Act. The 
plaintiff who is the appellant agreed to 
accept tLe oath of the lst defendant as 
conclusive of the :natterin issue and the 
agreement was thatthe parties should ap- 
pear before a cerlain temple, that the 
plainlif should light cumphorand the de- 


‘fendant should extinguish it while taking 


the required oath. Tue agreement did not 
stipulate the time or the date of the oath, 
which were left tobe fixed by the Court. 
The Court accordingly issued a warrant to 
a Commissioner appointing him to take the 
oath from the lst defendant in the pre- 
sence of the plaintiff between the hours 8 
and 1lla.m. on March 17, 1933. The par- 
ties and the Commissioner duly appeared 
at the temple as required, but the Com- 
Missioner’s report shows that just as the 
156 defendant was about to take the oath 
the partisans of both sides told the plaint- 
iff and the lst defendant that they should 
abide by the decision of panchayetdars and 
accordingly a panchayet went on, but the 
parties did not agree to act according to 
what the panchayetdars said ; and then both 
the plaintiff and the lst defendant said that 
lhetime mentioned inthe warrant bad elaps- 
ed and they went away without any oath be- 
ingtaken. It thus appears that the warrant 
was not executed owing to circumstances 
for which neither party can be blamed more 
then the other. 

When the warrant was relurned to the 
Court, the plaintiit tried to make captital 
oul of these circumstances by alleging that 
the 1st defendant had failed to take the 
oath and contending that her defence 
should, therefore, be struck off. The trial 
Court, quite rightly, refused to accept this 
contention, and required the plaintiff to 
deposit Rs.6 for the expenses of a fresh 
Commission t@ take the oath, the 1st defend- 
ant professing herself still ready to take 
the oath. The plaintiff refused to deposit 
the money ard his suit was dismissed, no 
opportunity being given to him to adduce 
evidence onthe merits. In the lower Ap- 
pellate Court the Ist defendant not only 
professed willingness to take the oath but 
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also offered to bear the expenses, an offer 
which apparently wos not made in the trial 
Court. The plaintiff contended that the 
agreement 10 take the oath was atan end 
and that the Court had no jurisd:ction to 
force him into a fresh agreement or to make 
him pay the expenses of the proceedings. 
The appeal was, therefore, dismissed, and 
the plaintiff comes up in Second Appeal. 

Three arguments have been advanced 
here. They are :— (1) that the Court had 
no jurisdiction to force the plaintiff into a 
second agreement to be bound by the Ist 
defendant's} oath, (2) that the reference to 
the panchayét superseded the oath agree- 
ment ;and (it) that even if the plaintiff's posi- 
tion be put at its worst ¿nd he be taken 
to have resiled from the oath agreement, 
the Court had no jurisdiction to shut out 
his evidence and dismiss his suit. 

As to the first point, it cannot be said as 
in the case reported in Atherman Kutti v. 
Moideen Kutti (1), that the original oath 
agreement specified a particular date or 
hour for taking the oath. Seeing that both 
parties were agreed that the oath could 
not be taken validly after the time ap- 
pointed by the Court, it seems to me that 
the original agreement of plaintiff to abide 
by the lst defendant's oath must be held 
to subsist (subject of course to the power 
of the Courtto make arrangemenis for a 
fresh commission) always provided that 
there is nothing in the events which occurred 
at the time of the first commission which 
would indicate that the parties by common 
consent pus; an end to the agreement to abide 
by the oath. This leads to the second point, 
namely, whether there was any such com- 
mon consent that the matter in dispute 
should be referred to arbitration and that 
the oath agreement should be treated as 
cancelled. Appellant quotes a recent case 
Shanmuga Reddiar v. Perumal Red- 
diar (2) in which the parties tiled 
statements agreeing that the matter 
might go before an arbitrator and 
that itneed not be decided by oath and it 
was held that a subsequent oath commis- 
sion issued by the Court was invalid, as 
there was no subsisting agreement to abide 
by the oath. That decision, however, pro- 
ceeded, on facts which were more explicit 
than those of the present case. Itis clear 
that on the morning of March 17, 1933, there 
was an attempt to compromise the suit. I 
am not satisfied on the evidence that there 

(1) 10 L W 140; 52 Ind. Cas. 619; A I R 1919 Mad. 
615; (1919) M W N 535. 

(2) (1935) M W N 370. 
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was any agreement between the parties to 
trest this interference of mediators as a 
cancellation of the agreement to abide by 
an oath. It follows, therefore, that when the 
plaintiff wrongly tried to get a decree 
against the lst defendant on the basis of 
the latter's refusal to take the oath and 
when he refused to obey the Court's direc- 
tion to deposit funds fora fresh commission, 
he must be taken to have resiled from ths 
oath agreement. 

The question how the Court should act 
when a party to an oath agreement resiles 
therefrom presents certain difficulties. 

I donot, however, think that this Court 
has ever gone so faras to say that a party 


‘cannot resile from an oath agreement for 


good reasons. The Act itselfins. 12, lays 
down the procedure when the person who 
is to take the oath refuses to do so. No 
procedure, however, is prescribed in the Act 
for the contingency of a refusal by the 
challenger to abide by the agreement. It 
is argued thathe should not be put into a 
worse position than that which s. 12 of the 
Act prescribes for a defaulting foath-taker 
and that the proper course is to make a 
record of the fact of the refusal of the chal- 
lenger, to record such evidence as may be 
available and to draw such inference as may 
be justified in the circumstances 
of the case from the conduct of the party 
who refuses to carry out the agreement. 
There are cases in which it has been held, 
that when the plaintiff having agreed to 
abide by an oath resiles from that agree- 
ment, the oath should be taken under the 
order of the Court and should be treated as 
binding in spite of the plaintiff's refusal 
e.g. Kunhi Krishna Nair v. Kunnath Kun- 
hamman (3), Bhaghavathi Vaunan v. Veera 
Vaman (4) and the decisionof a Bench in 
Thoyi Ammal v. Subbaroya Mudaliar (5). 
None of these rulings, however, can be 
applied to a case like the present, in which 
an acb of the plaintiff forms partof the 
ritual of the oath which has been agreed 
on, sothat it becomes impossible to carry 
out the contemplated ceremony without the 
co-operation of the plaintiff. Certain obser- 
vations in the case reportedin Ayyakannu 
Nadar v. Muthiah Nadar (6), have given 
rise to difficulties. The actual decicion was 
tothe effect that, when the plaintif agrees 
to be bound by an oath ofthe defendant 


(3) 28 L W 58; 109 Ind. Cas. 758; A I R1928 Mad 
488; (1928) M W N 183. 

(a) (1935) M W N 372; 158 Ind. Oas. 107; AI R 
1935 Mad 591; 42 L W 371; 8 R M 224, 

2 22 M 234. 

(6917 M LJ 99. 


614 


and the result of his refusal to allow the 
oath to be taken in the form agreed upon 
is that there is no evidence in support of 
his case, the suit must be dismissed. But 
a Bench of this High Court has referred 
to this ruling, in the case reported in Thukku 
Goandan v. Kupanda tfuundan 17 Ind. 
Cas. 339 (7), and has observed that if the 
Ayyakannu Nadar v. Muthiah Nadar (6) 
case means that the Court can prevent the 
Plaintiff after he has resiled from the oath 
agreement from adducing his evidence, 
the decision is erroneous. It is well estab- 
lished that if it is the person who has to 
take the oath that resiles, a decree cannol 
forthwith be passed and the procedure pres- 
cribed in s. 12, must be followed: vide, 
Vlagappa Chettiar v.. Peria Karuppan 
Chetty (8). A similar procedure has also 
been suggested by Devadoss, J. in the case 
of a default by the plaintiff who challenged 
the defendant to take the oath: vide, Okki- 
likkara Stddayya v Ambu Nair (9) and I 
am inclined to think that this is the better 
course to followin a case such as the pre- 
sent. It seemsto me quite clear that under 
the Oaths Act there is nothing to justify a 
dismissal] of the plaintiff's suit. The only 
legal basis for that dismissal must, there- 
fore, be the default on the part of the plaint- 
iff in obeying the Court's order to deposit 
Rs. 6 for the expenses of the second com- 
mission. I am very doubtful whether the 
trial Court was justified in insisting on 
this deposit. The plaintiff had agreed to 
pay the expenses of the original commis- 
sion but he had not agreed to pay the ex- 
penses of a series of commissions and the 
circumslances which led to the failure of 
the first commission were such that he could 
not be blamed any more than the defend- 
ant for’ its failare and that neither of them 
is likely to have contemplated such cir- 
cumstances when the original agreement 
was made. Iam inclined to think that the 
fact thatthe parties had spent some three 
hours in discussing a possible compromise 
in the presence of mediators did not amount 
toa valid contract tocancel the original 
oath agreement, but it has so altered the 
circumstances in which both parties stood 
as to give the plaintiff some justification 
for saying that the position was no longer 
the same as that in which he had agreed 
to abide by the defendant's oath. In such 
a case andin view of.the objection of the 


(7) 17 Ind. Cas, 339; 12 M L T 613. 
Gaman Mh ad Se 
; . Cas. 577; A 19 
1964; 22 L W487, pee ee Mad 
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plaintiff to the issue of a second commission, 
I am of opinion, that the trial Court ought 
tohave recorded his objection and proceed- 
ed with the trial of the suit on the merits 
drawing such inference as the circums- 
tances might warrant from the conduct of 
the plaintiff. I donot think that this was 
a case in which the plaintiff should have 
been compelled to treat the oath agreement 
as though it subsisted when he was of opin- 
ion, rightly or wrongly, that it had come 
toan end. In the result, therefore, I allow 
the appeal and remand the suit to the trial 
Court for disposal in the light of the obser- 
vations in this judgment after recording 
such evidence as the parties may adduce. 
Costs will abide the result. 
A. Leave to appeal grante d. 


ALLAHABAD HIGH COURT 
Special Bench 
Miscellaneous Case No. 34 of 1936 
April 28, 1936 
Niamat ULLAH, HARRIES AND RAOHHPAL 
SINGH, JJ. 

In re REFERENCE sy JUNIOR 
SECRETARY, BOARD or REVENUE, 
U.P., ALLAHABAD 

Stamp Act (II of 1899), ss. 2 (5) (17), 6, Sch. I, 
Arts. 15, 5, Exemp. (a)—-Document having characteris- 
ties of mortgage and bond each separable from other— 
8.6, if applies—Document of agreement to sell— 
Other transactions contained in document—Test to 
see if it is agreement of sale eaclusively—Agree- 
ment to deliver grain—Delivery essential element— 
Agreement, if bond—Art. 15, scope and applicability 
o 


Where a document has the cheracteristics of 
both a mortgage and a bond, and its char- 
acteristic ag a bond is wholly apart and separable 
from its characteristic as a mortgage, the instru- 
ment fills the dual character of a mortgage and a 
bond, as defined in s. 2 (17) and s. 2 (5), respec- 
tively, of the Stamp Act and s. 6, Stamp Act, 
becomes applicable to an instrument of this kind, 
and the highest of the two duties provided for by 
the Stamp Act is payable. 

The document in question was executed by A in 
favour of B. The latter had advanced tothe exe- 
cutant of the instrument a sum of Rs. 40 apparent- 
ly some time before the execution of the document. 
The first stipulation contained in the document 
expressly mortgaged certain sugarcane crop belong- 
ing to the executant and standing in certain fields 
mentioned in the document. The deed proceeded 
to lay down hat the executant would supply the 
aforesaid sugarcane crop exclusively to the sugar- 
works of B at a certain rate: 

Held, that the particular covenant by which the 
executant agreed to deliver his sugarcane crop to 
the sugarworks was a bond as defined in s,2 (5) 
and was chargeable under Art. 15 and s. 6 applied 
to the instrument; 

Held, also that the document, taken as a whole, 
could not possibly be considered to be a mere 
agreement and Exemp. (a) under Art. 5 would 
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Not apply for the reason that it was not “exclusive- 
ly" an agreement for or relating to the sale of goods 
or merchandise, 

In the case of a document containing an agree- 
ment to sell gonds which also contains several 
other transactions, the test which should be applied 
is to see whether the document evidences only a 
transaction of sale, or a sale and some other inde- 
pendent transaction, and if the former, the number 
of subsidiary stipulations it may contain cannot 
alter the nature of the transaction. Kyd. v. Mahomed 
(2), relied on. 

‘Where tha principal agreement, embodied in the 
document is one for sale of sugarcane crop, and 
all the other covenants which follow are of a sub- 
sidiary or auxiliary nature, and none of them is 
independent of the main agreement which it was 
the object of the parties to reduce into writing, 
the nature of the transaction is not changed. 

An agreement to deliver grain or agricultural 
produce where delivery is an essential element of 
the sale of goods or merchandise cannot be said 
to be a bond. The definition of that term given 
in s.2(5) clearly contemplates cases in which the 
agreement is merely to deliver grain or other agri- 
cultural produce which is the principal if not the 
sole obligation incurred under the agreement. 
Where, however, delivery of grain or other agri- 
cultural produce is incidental or merely ancillary 
to the obligation to sell grain or order agricultural 
produce, such agreement is not a mere bond, but 
an agreement to sell goods, and the case falls not 
under Art, 15, but under Art. 5 so as to attract the 
application of Exemp. (a). 

Article 15 which provides for duty payable in 
respect of bonds applies only where the instrument 
is not otherwise provided for. If the instrument is 
an agreement for or relating to sale of merchandise 
or goods exclusively, even though it may also fall 
within the category of bonds, Art. 15 does not apply 
as Art, 5, Seh. 1 expressly provides for an instru- 
ment of this kind. Article 15 is a residuary article 


applying only to such bonds as are not separately 
provided for in other articles, 

The Government Advocate, for the 
Crown. 


Mr. Shib Charan Lal, for the Opposite 
Party. 


Order.—This is a reference under s. 57, 
Stamp Act (Act II of 1899), by the Board of 
Revenue for decision by this Court of the 
question whether a certain document isa 
“bond” within the meaning of cl. (c), sub- 
s. (5) of s. 2, Stamp Act, chargeable under 
Art. 15 or a mortgage of crops chargeable 
under Art. 41, or a simple agreement for 
sale of goods and merchandise within the 
purview of Excep. (a) to Art. 5, Stamp Act. 
‘The instruu.ent in question was executed 
by one Thakuri Singh in favBur of a firm 
styled Messrs. Kila Cnand Deva Onand & 
Company of Bombay, proprietcrs of Kesar 
Sugar Works, Baheri. The latter had 
advanced to the executant of the instrument 
a sum of Rs. 40 apparently some time 
before the execution of the document. 
The first stipulation contained in the docu- 
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ment expressly mortgages certain sugar- 
cane crop belonging to the executant and 
standing in certain fields mentioned in the 
document. The ceed proceeds to lay down 
that the executant would supply the 
aforesaid sugarcane crop exclusively to 
Kesar Sugar Works at a certain rate. 
Then follow a number of covenants 
incidental to the supply of the sugarcane 
crop as agreed. One of the covenants is: 

“That the amount remaining due after supplying 
the whole of the sugarcane crop will bear interest at 
the rate of annas 12 per mensem from the date of 
this document to the date of repayment, and the 
next harvest of sugarcane belonging to any of my 
fields in the village will remain mortgaged and will 
not be transferred to anyone else unless the whole of 
the amount, ineluding interest, is re-paid out of the 
price of sugarcane........ p . ; 

There are some other stipulations as 
regards the time of payment, etc. “ Mort- 
gage-deed” is delined in s. 2 (17) so as to 

«include every instrument whereby, for the purpose 
of securing money advanced, or to be advanced, by 
way of loan, or an existing or future debt, or the 
performance of an engagement, one person transfers, 
or creates to, or in favour of, another a right over or 
in respect of specified property.” N 

Article 41 makes specific provisions for 
stamp duty on mortgages of crops. If 
there had been no other complication and 
the- instrument had evidenced a transac- 
tion whereby the executant hypothecated 
his sugarcane crop to secure the payment 
of the sum advanced to him, there could 
be no question as regards the nature of the 
instrument. It would have been a mort- 
guge-deed in respect of a crop, as provided 
by Art. 41. As already indicated, however, 
the deed contains a specific stipulation by 
which the executant undertakes to supply 
ihe sugarcane crop therein referred to 
exclusively to Kesar Sugar Works. Such 
a stipulation is not an integral part of the 
transaction of mortgage embodied in the 
deed. That is to say, if this stipulation had 
found no place in the instrument, it would 
nevertheless have been a mortgage-deed. 
This aspect of the case is, to our minds, 
very material, in view of the detinition of 
“bond” in s.2 (5), Stamp Act. Therein 
“bond” is so detined as to include among 
others any instrument so attested whereby 
a person obliges himself to deliver grain or 
other agricultural produce to _another. 
The instrument in question in this case is 
attested in the manner mentioned ins. 2 
(5), Stamp Act. Jt is, therefore, clear that 
the particular covenant by which the exe- 
cutant agrees to deliver his sugarcane 
crop to Kesar Sugar Works is a bond, as 
defined in s. 2 (5), Stamp Act, and is charge- 
able as such under Art. 15. This 
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characteristic of the instrument is wholly 
apart and separable from its characteristics 
asa mortgage. As already stated, if this 
covenant is deleted from the instrument, its 
character as a mortgage-deed will remain 
unaffected. 

_ In this view, it is clear to us that the 
instrument in question fills the dual 
character of a mortgage and a bond, as 
defined in s. 2 (17) and s. 2 (5), respectively, 
of the Stamp Act. The necessary result 
of this. view is that, s. 6, Stamp Act, 
becomes applicable to an instrument of this 
kind, and the highest of the two duties 
provided for by the Stamp Act is payable. 
The view taken by us is in accord with what 
was held by a majority of a Full Bench of five 
Judges in In the matter of Gajraj Singh (1). 
In that case, as in the present, the docu- 
ment contained a stipulation binding the 
executant to deliver his sugarcane crop to 
the obligee under the deed. There also the 
sugarcane crop had been hypothecated as 
security for payment of money advanced 
by the obligee. It was held by three learned 
Judges that the instrument filled the dual 
character of a mortgage-deed and a bond. 
It is true that no specific provision existed 
in the Stamp Act, which was then in force, 
as regards the mortgage ofcrops. Article 
41, as it now exists, has since been intro- 
duced; hut it seems to us that this will make 
no difference so far as the present refer- 
ence is concerned. The definitions of 
“bond” and “mortgage-deed” are sub- 
stantially the same in Act II of 1899 (the 
present Act) as in Act I of 1879, which was 
in force when the Full Bench decided the 
case noted above. It was in view of the 
two definitions that the Full Bench arrived 
at the conclusion that the instrument before 
them was of a dual character. 

The same considerations have influenced 
our View. For these reasons, we think that 
the aforesaid ruling fully covers the present 
case. We have considered the language of 
Exemp. (a) under Art. 5, which exempts 
from duty an 

“agreement or memorandum of agreement for or 


relating to the sale of goods or merchandise exclusive- 
iy, T being a note or memorandum chargeable under 
0. 43, 


It is clear that the document, taken asa 
whole, cannot possibly be considered to be 
a mere agreement, All mortgages must 
be agreements first and mortgages after- 
wards. To this exent the deed in question 
18 an agreement; but as an interest in 
property is a by the document, it is a 
mortgage and not mère g 
O 9 A585; AWN 1887; 190 & ee 
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Similarly, the stipulation which, as held by 
us, amounts to a “bond” may be considered 
to be an agreement in so far as the exe- 
cufant agrees to do something; but falling 
as it does within the definition of a bond, it 
is something more. Apart from this, we 
do not think that the exemption already 
referred to applies to this case forthe im- 
portant reason that itis not “exclusively” 
an agreement for or relating to the sale of 
goods cr merchandise in view of our finding 
that it is also a combination of a mortgage 
of crops and a bond. The result is that 
we answer the reference as regards docu- 
ment No. 1, mentioned in the letter of the 
Junior Secretary to the Board of Revenue 
addressed to the Registrar of this Court, in 
terms of this order. 

By the same reference we are required to 
determine the character of the following 
instrument : 

“(1) We vendors shall, by our own management, 
superintendence and cartage supply at least 800 
maunds pukhta of Coimbatore sugarvane crop of 1342- 
Fasli cultivated by ourselves in the aforesaid 
village, by the five seers pukhta Pilibhit weight, 
free from patai agola and roots, at the weighing 
machine of the purchasers from the beginning of 
Aghain upto the time factory works, at the rate of 
Rs. 30 per 100 maunds, weighing pure sugarcane 
only, and shall set off one seer per maund at the time 
of accounting for shortage (kardah).” 

“(2) We vendors shall daily supply the quantity 
of sugarcane as fixed by the purchasers. If for the 
factory being closed or for sume other reasons, 
supply of sugarcane is not accepted, we shall not 
get the cane weighed and peeled off, but the 
purchasers shall have to inform us about it a day 
before.” 

(3) Should the supply of sugarcane contain 
dried cane, or such as has been peeled off some days 
ago, or burnt or eaten by beasts, and should the 
factory servants disapprcve of the same, they should 
be entitled not to weigh it.” 

“(4) The vendor must supply 800 maunds of 
sugarcane within the time fixed in accordance 
with the daily allotment. If the quantity supplied 
be less, or nil, they agree to pay Rs. 5 per cent. costs 
and profits on the quentity, by which the quantity 
supplied is short of the stipulated quantity.” 

“(5) We vendors have received Rs. 195 per separate 
receipts, scribed to-day, as advance from the 
purchasers. This amount will.be set off towards the 
price of sugarcane, and we shall get from the 
purchasers the price of the quantity worth Rs. 195, 
by means of receipt or endowing an entry in the 
register.” . 

“(6) We vendors shall deposit Rs. § per cent. of 
the price of sugarcane supplied with the purchasers 
as security mongy, and this will be credited to our 
account at the time of accounting at the end of the 
stipulated period Should the contract remain in, 
complete, the purchasers would be entitled to deduc- 
from the security money such penalty which, if anyt 
may accrue due to the purchasers on account of short 
supply of sugarcane.” 


“(7) Should any sum remain due from the vendor 
atthe end of the supply of sugarcane, the vendors 
shall be liable to pay the sum with 1 per cents 
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interest per month from to-day, but if any money is 
found duc to the vendors the sum shall be payable 
without any interest” 

(8) Should the vendors not supply the sugarcane or 
make “kind Siah” or sell it elsewhere they shall be 
liable to pay back the above amount into 50 per cent. 
as interest not waiting for the period stipulated for 
this from our person and all property.” 


The instrument is not attested. The 
Board of Revenue are inclined to think that 
it evidences a mortgage. We have ccnsi- 
dered all the clauses occurring in the deed, 
and are unable to find any hypothecation 
of the sugarcane crop then standing or to 
be grown subsequently. To our minds the 
instrument is simple agreement to sell sugar- 
cane crop. The promisor undertook to sup- 
ply 800 maunds of Coimbatore sugarcane 
crop. The various clauses which follow 
the principal agreement contained in cl. 1, 
are subsidiary covenants, and do not take 
the transaction out of the category of an 
agreement to sell sugarcane crop. The 
fact that the promisor agreed to leave 5 
per cent. of the price in the hands of tLe 
vendee as security does not amount to any- 
thing more than an incidental covenant oc- 
curring in an agreement to sell a certain com- 
modity. Clause 7, merely contemplates the 
liabilily of the promisor to refund the whole 
or part of Rs. 195 received by him in anti- 
cipation of the supply of sugarcane crop 
to which the agreement relates. The eighth 
and the last clause is merely consequen- 
tial on the promisor being guilty of the 
breach of his undertaking. 

The learned Government Advocate has 
strenuously contended that ihe instrument 
in question is not “an agreement for or 
relating to the sale of goods or merchan- 
dise exclusively,” as contemplated by Art. 5, 
Exemp. (a), Sch. I, Stamp Act. His 
contention is that,in so far as the instru- 
ment contains many collateral stipulations 
besides the agreement to sell sugarcane 
crop, it cannot be considered to be one 
for sale of goods or merchandise exclusive- 
ly. It has not been contended before us 
that, ifthe aforesaid exemption is other- 
wise applicable, it does notapply because 
-Sugarcane crop is not “goods or merchan- 
dise” within the meaning of Exemp. 
(a), Art. 5, Sch. I, Stamp Act. As to whe- 
ther the agreement is one for or relating to 
the sale of gocds or merchand@ise exclusive- 
ly, we think that the instrument embodies 
only one agreement with several subsidiary 
covenants which do not detract from its 
exclusive character. Our view finds sup- 
port in Kyd v. Mahomed (2), in which 


(2) 15 M 150, 
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Muttuswamy Iyer and Parker, JJ., observed: 
“The test which should be applied is to see whether 
the document evidences only a transaction of sale, or 
a sale and some other independent transaction, and 
jf the former, the number of subsidiary stipula- 
tions it may contain cannot alter the nature of the 
transaction.” h i 

As we have already said, the principal 
agreement, embodied in the document is 
one for sale of sugarcane crop, and all 
the otker covenants which follow are of 
a subsidiary or auxiliary nature, and none 
of them is independent of the main agree- 
ment which it was the object of the parties 
to reduce into writing. Accordingly we 
answer the reference as regards this docu- 
ment as above. There is yeta third instru- 
ment which is the subject of the reference 
before us. The principal covenant therein 
contained runs as follows : 

“I covenant that I shall be bound to supply 250 
maunds of sugarcane to the Factory at the rate 
prescribed by the Government for each pukhta 
maund (in Bareilly weight, 7, e, 41 seers for one 
maund). I shall supply the Coimbatur (sugarcane) 
to the creditors after cutting them from the said 
fields and removing the root and leaves from them, 
subject to the approval and sanction of the credi- 
tors, for manufacture of sugar by the factory, i. e., 
py the Kesar Sugar Works, Baheri, at the Ram- 
nagar Station or at the factory aforesaid, accord- 
ing to the instructions of the creditors aforesaid, 
The entire costs of supply of the sugarcane shall 
be borne by me, and the creditor aforesaid shall 
have nothing to do therewith.” 


The obligee under the deed hes been re- 
ferred to as the creditor, but, as a matter of 
fact, no money was advanced to the execu- 
tant of the agreement. The instrument 
was drawn up on a printed form, some 
paras. of which contemplate an advance 
by the obligee. In this case as nothing 
was paid to the executant, the places re- 
served for the amount advanced and con- 
nected matters have been left blank. In 
substance the agreementis for supply of 
950 maunds sugarcane to the factory þe- 
longing to the obligee to be paid for at the 
rates which the Government would fix from 
time to time. There is nothing in the docu- 
ment which creates any hypothecation of 
existing or future sugarcane crop to secure 
the payment of any money due orto þe- 
come due from the executant. In this view 
there can be no doubt that this deed is 
not a morigage-deed. The learned Govern- 
ment Advocate contends that this instru- 
ment is a bond as defined by s. 2 (5), Stamp 
Aci. He relies upon cl. (e) of the defini- 
tion under which bond includes ‘‘any ins- 
trument so attested, whereby a person 
obliges himself to deliver grain or other 
agricultural produce to another.” If the 
instrument in question is a bond as is 
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contended by the learned Government 
Advocate, the duty payable thereon is in 
terms of Art. 15, Sch. I, Stamp Act. 

Article 5 of the Schedule relates to an 
agreement or memorandum of an agree- 
ment for which a specified duty is charge- 
able. There are, however, three exemptions, 
the first of which, viz. (a), should be taken 
into consideration in determining the duty 
payable in respect of the agreement. That 
exemption includes “agreement or memo- 
randum of agreement for or relating to the 
sale of goods or merchandise exclusively...” 
If the instrument before us be construed 
to be an agreement for or relating to the 
sale of goods or merchandise exclusively 
and nota bond, itis exempt from stamp 
duty. It is said that in so far as the agree- 
ment contains a stipulation whereby the 
executant obliges himself to deliver sugar- 
cane which is an agricultural produce, the 
instrument is a bond for which duty should 
be paid under Art. 15. We think, in the first 
place, that an agreement to deliver grain 
or agricultural produce where delivery is 
an essential element of the sale of goods 
or merchandise cannot be said to be a bond. 
The definition of that term given in s. 2 (5) 
clearly contemplates cases in which the 
agreement is merely to deliver grain or 
other agricultural produce which is the 
principal if not the sole obligation incur- 
red under the agreement. Where, however, 
delivery of grain or other agricultural pro- 
duce is incidental or merely ancillary to 
the obligation to sell grain or other agri- 
cultural produce such agreement is not 
amere bond but an agreement to sell goods, 
and the case falis not under Art. 15, but under 
Art. 5 so as to attract the application of 
Exem. (a). 

Another ground for treating the instru- 
mentin question as an agreement for or 
relating to the sale of goods or merchandise 
exclusively as contemplated by Art. 5, exem- 
tion, (a) is that Art. 15, which provides 
for duty payable in respect of bonds ap- 
plies only where the instrument is not 
otherwise provided for. If it be conceded 
that the instrument is an agreement for or 
relating to sale or merchandise or goods 
exclusively, even though it may also fall 
within the category of bonds, Art .15, does not 
apply asArt. 5 Sch. I, expressly provides for 
an instrument of this kind. It seems to us 
that Art. 15, is aresiduary article applying 
only to such bonds as are not separately 
provided for in other articles. 

For the reasons stated a’ ove we hold, first- 
ly that the 3rd instrument is an agreement 
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for or relating tothe sale of goods or mer- 
chandise exclusively and is not a bond; and 
secondly, assuming thatit fills a dual charac- 
ter and can be regarded both and an agree- 
ment for or relating tothe sale of goods or mer- 
chandise exclusively, Art. 15, does not apply 
as ex hypothesi it can apply only if such an 
agreement is not specifically provided for, 
and that as Art. 5, expressly deals with 
agreements of this description, the operation 
of Art. 15, is excluded. Our reply to the 
reference as regards instrument No. 3 is 
as indicated above. 
N. Reference answered. 





CALCUTTA HIGH COURT 
Appeal from Appellate Order No. 54 of 
1934 


February 27, 1935 
Derpysuieg, C. J. AND R. C. MITTER, J. 
TAHIR ALI—ASSIGNEE-DECREL-HOLDER — 
APPELLANT 
VETSUS 
ABDUL GONI DOCTOR—JUDGMENT- 
DEBTOR AND OTHERS—DEOREE-HOLDER8— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 49, 
0. XXI, r. 18—Benami—Assignment of decree --Trans- 
action benami—Hxecution in name of assignee-— 
Judgment-debtor's decree against decree-holder— 
Both executions at same time—Decrees, if can be 
set off—Set off. i 

A benami transaction is not an illegal transaction. 
Gur Narayan v. Sheolal Singh (1), referred to. 

An assignee of a decree can issue execution in 
his own name even though the transaction of assign- 
ment is benami. Gur Narayan v. Sheolal Singh (1, 
Kamta Prasad v. Indomati (2) and Yad Ram v. 
Umrao Singh ( ),relied on. f 

The benamidar holds the deeree subject to the 
equities which the judgment-debtor might have en- 
forced against the original decree-holder and, there- 
fore, where the judgment-debtor holds a decree 
against the original decres-holder at the same time 
as execution is issued against him by the benamidar, 
heis entitled to a set off. f 

A. against the order of the Subordinate 
Judge, Sylhet, dated September 15, 1933, 
reversing the order the First Court, Sylhet, 
dated July 5, 1933. 

Mr. Hemendra Kumar Das, for ihe Ap- 
pellant. 

Messrs. Hamidul Haq Chaudhury and Pur- 
nendu Chaudhury, for the Respondents. 


Derbyshire, C. J.—This appeal must be 
allowed. The*Subordinate Judge reversed 
an order of Mr. Roy—the Munsif, lst 
Court of Sylhet which was dated July 5, 
1933. The facts of the case shortly are 
these: A decree was obtained against the 
judgment-debtor. That decree was assign- 
ed to Tanir Ali—the present appellant. 
The assignee of the decree took steps to 
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execute the decree and liberty was given by 
the Munsif—the first Court—to him to execute 
it. That order was then appealed against 


and the Subordinate Judge found that the < 


assignment was not an out and out as- 
signment of the decree but that it was a 
benami transaction. Inmy view it does 
not make any difference whether that was 
a benami transaction or whether it was an 
out and out assignment. The judgment- 
debtor could only have execution levied 
upon him once by the Nazir and then the 
decree was satisfied. As far as he is con- 
cerned, he cannot complain that one per- 
son levied against him rather than another 
person levied against him. A benami 
transaction is not an illegal transaction. 
That washeld by Mr. Ameer Ali in the 
Privy Council case of Gur Narayan v. 
Sheolal Singh (1), decided in 1918, where 
Mr. Ameer Ali giving the judgment of the 
Privy Council said : ; 

“So long, therefore, as a benami transaction does 
not contravene the provisions of the law the Courts 
are bound to give it effect.” 

That settled a question which had been 
in controversy between some of the Couris 
in -this country for some time. There is 
the case of Kamta Prosad v. Indumati (2), 
in which the question whether a benamdar 
was competent to take out execution ofa 
decree was argued and there Chamiar, C. J. 
giving judgment at p. 417 * said : 

“Next it is contended that even ifthe appellants 
are benamdars they are entitled to maintain the 
application. All the reported cases upon the ques- 
tion whether a benamdar can execute a decree as 
the transferee thereof seem to have been decided 
by the Calcutta High Court, and we have been 
referred in the course of the arguments to a num- 
ber of them. The net result ofthe Calcutta cases 
seems tO bethat a benamdar is not entitled to take 
out execution of a decree as the transferee thereof 
but if he succeeds indoing so his application for 
execution may in some cases be sufficient to savea 
subsequent application by the real decree-holder from 
the bar of limitation. The question whether a benam- 
dar may take out execution of a decree as the 
transferee thereof does not seem to have been de- 
cided by any other High Court. But this Court 
agreeing with Bombay and Madras High Oourts 
and differing from tne Calcutta High Court has 
held that a benamdar may bring a suit of any 
kind in his own name, see Yad Ram v. Umrao 
Singh (3), which was a suit for sale,” 
and certain other cases were then cited. 
There was a difference of opinion there in 
the Courts as to whether a benamdar could 
bring an action in his own name. The 


: 46 O 566; 49 Ind. Oas. 1; 17A L J 66; 36 M 
L J 68; 9L W 335; 23 CWN 521; 1U PL R 
(PO) 1; 12 Bur. L_T 122; 461A 1(P 0). 

(2) 37 A 414; 29 Ind. Cas. 593; 13 A L-J 557. 

(3) 21 A 380; A W N 1899, 130. 5 


*Page of 87 A.—[Hd.] 





CHINNATHAYEE V. LAKSHMI ACHI (MADR.) 


619 


Privy Council case just recited decided that 
he could. If that isso, there is no reason 
why he cannot issue execution in his own 
name. It is said here that there was 
hardship because the judgment-debtor had 
obtained a decree against the original de- 
cree-holder in this case and that if the 
transferee in this action were allowed to 
issue execution in his own name, the judg- 
ment-debtor in this action would be de- 
prived of some rights; he would be liable 
to have execution issued upon him and 
would not be able to issue execution in 
respect of his decree upon the judgment- 
creditor who was the judgment-debtor in 
the other suit. It seems to me that having 
Tegard to s. 49 of the Civil Procedure 
Code that is not so. Section 49 of the Civil 
Procedure Uode says: 

“Every transferee of a decree shall hold the same 
subject to the equities (if any) which the 


judgment-debtor might have enforced agai 
original decree-holder" see oe 


and that section read together wit 
O. XXI, r. 18, which deals with cases a 
execution of cross-decrees provides that set 
off of such decrees in such cases can be made. 
The judgment-debtor in this case, the res- 
pondent in this appeal, has no substance 
in his complaint at all and we think that 
the original order of the Munsif is right 
and the order made by the Subordinate 
Judge on appeal is wrong. ; 

For these reasons the appeal must be al- 
lowed, the order of the lower Appellate 
Court must be set aside and that of the 
Court of first instance restored with costs 
here and in the lower Appellate Court. The 


hearing fee is assessed at one gold 
mohur. 

R. C. Mitter, J.—I agree. 

D. Appeal allowed. 


MADRAS HIGH COURT. 
Civil Appeal No. 4 of 1931 
January 9, 1936 
MADHAVAN NAIR, AND Stopart, JJ. 
CHINNATHAYEE alias KONDAMMAL 
—PLAINTIFF—APPELLANT 
versus 
LAKSHMI ACHI (Deczasep)—Darenpanr 
LUL rocedure ode ct 
0. XXI, r. 92 a cPlomntif's eae raat Pate 
gage suit—Preliminary decree—Plaintiff's husband 
dying—Plaintiff brought on record—Final decree— 
Sale and conjfirmation—Plaintiff bringing suit 


claiming paramount title in property—H, i 
akik u perty—Held, suit 


“Plaintiff's husband was impleaded as a party ina 
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mortgage suit ashe was a subsequent purchaser of 
a portion of the hypotheca included in that suit. 
A preliminary decree was passed in that suit and 
subsequent to that decree the plaintiff's husband 
died and the plaintiff was brought on record as his 
legal representative. The final decree that was 
passed directed the sale of the properties as direct- 
ed by the preliminary decree. The property was 
sold and the sale was confirmed. Subsequently a suit 
was instituted by the plaintiff for a declaration 
that the decrees end the subsequent execution pro- 
ceedings were not binding on her, as she claimed a 
paramount title to the property as against both the 
mortgagor and the mortgagee : 

Held, that the suit was not maintainable as she 
could have raised the question of paramount title in 
execution proceedings or tried to get the sale set 
ae under O. XXI, r. 92 (3), Civil Procedure 

ode. 


C.A. against the decree of the Court of 
the Subordinate Judge of Dindigul, in O. 
S. No. 4 of 1928. 


Mr. K. V. Krishnaswamy Ayyar, for the 
Appellant. 

Messrs. A. C. Sampath Ayyangar and 
T. R. Srinivasa Ayyar, for the Respondent. 

Judgment.—The plaintiff isthe appel- 
lant. This appeal arises out of a suit in- 
stituted by the plaintiff for a declaration 
that the decrees in O. S. Nos. 16 of 1922 and 
11 of 1924 on the file of the Subordinate 
Judge's Court Dindigul obtained by de- 
fendants Nos. 1 to 3 and the subsequent 
execution proceedings are not binding 
on herand on the suit properly. The 
facts are.briefly these: The suit property 
along with other properties had been mort- 
gaged on March 5, 1914, by the son of the 
original owner and on that mortgage the 
present defendants Nos. 1 and 2 instituted 
a suit against the mortgagor, lst defend- 
ant in that suit. The present plaintiff's hus- 
band was defendant No. 9in the suit. He 
was impleaded as a party as he was a 
subsequent purchaser of a portion of the 
hypotheca included in that suit. Item No. 
10 in the schedule to the plaint is the pre- 
sent plaint item. A preliminary decree 
was passed in that suil and subsequent to 
that decree the plaintiff's husband died and 
the present plaintiff was brought on record 
as his legal representative and was implead- 
ed asthe 16th defendant. The final decree 
that was passed directed the sale of the 
properties as directed by the preliminary 
decree. Original Suit No. 11 of 1924 was 
instituted by the 3rd defendant on another 
mortgage dated March 25, 1914, executed 
by the son of the original owner hypothe- 
cating the plaint item along with other 
items. Inthat suit the plaintiff's husband 
was llth defendant and he was implead- 
ed asa subsequent entcumbrancer of the 
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hypotheca. The present plaint item was 
item No. 7 in that suit. A final decree was 
passed in the suit and execution proceed- 
ings were taken by the decree-holder, the 
present 3rd defendant. The proceedings 
went up to the stage of sale but were 
stopped as the property was already sold 
in execution of the decree inO.S. No. 16 
of 1922. 

It will thus be seen that in both the 
suits effective mortgage decrees were passed, 
that plaintiff's husband was a party to the 
decrees, and during the final decree pro- 
ceedings the plaintiff was brought on 
record as her husband's legal representa- 
tive and she was also a party through- 
out the execution proceedings. when the 
property involved was sold and the sale was 
confirmed. In the present suit the plaintiff 
claims a paramount title to the suit pro- 
perty as against both the mortgagor and 
the mortgagee. 

The contention of the responden's is that 
the suitis barred under s. 47, Civil Pro- 
cedure Code, and that the plaintiff having 
failed to put forward her claim of para- 
mount title in course of ihe execution 
procecdings, she is precluded from raising 
the contention in the present suit. 
Various other questions of law were also 
raised. All these questions -have been 
carefully considered by the lower Court. 
It came to the conclusion that the suit is 
not maintainable. In pare. 15 of the judg- 
ment the learned Judge summarises the 
conclusion arrived at by him onan exami- 
nation of the case-law. Therein he points 
out that though the plaintiff's right to set 
up the paramount title to the plaint pro- 
perty may not be barred by res 
judicata by reason of the previous deci- 
sions, still inasmuch as she was a party to 
the final decree—and as the property in ques- 
tion was ordered to be sold and as the 
property was also actually sold in execu- 
tion of the decree and the sale was con- 
firmed and as she did not within the pres- 
cribed time take the necessary proceedings 
to set aside the sale, she isno longer en- 
titled to institute a fresh suit to agitate her 
claim of paramount title. 

In appealit is argued that the question 
of paramount*title cannot be raised in 
course of execution under s. 47, Civil Pro- 
cedure Code, as it will be questioning the 
decree which directs the sale of the pro- 
perty. Whether the question of paramount 
title can be raised or not in execution 
under s.47, Civil Procedure Code, arose for 
decision in a case in this Court reported in 
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Govindarajulu Naidu v. Chinnathambi 
Padayachi, 111 Ind. Cas. 147 (1). In that 
case defendants Nos. 2to 4 were lessees 
of the mortgagor and were impleaded as 
defendants along with the mortgagor in a 
suit upon the mortgage and they claimed 
title paramount both as against the mort- 
gagor andthe mortgagee. Their title was 
not decided in the suit. In execution of 
the decree they were dispossessed and they 
put in an application under O. XXI, r. 
100 to recover possession which they would 
be entitled todo ifthey were not parties 
to the suit. The question arose whether 
the order of the lower Court was appeal- 
able. If the order was one which fell with- 
in the purview of O. XXI, r. 100, noap 
peal would lie, butifit fell within s. 47, 
Civil Procedure Code, the order would be 
appealable. The learned Judges Rame- 
sam, and Jackson, JJ., held that. the 
claim of defendants Nos.2to4 could be 
agitated under s. 47, Civil Procedure Code, 
and should have been decided under that 
section and, therefore, the order was ap- 
pealable and the learned Judges set aside 
the decision of the lower Court. This de- 
cision supports the view that the question 
of paramount title could be raised under 
s. 47, Civil Procedure Code, and if it could 
be so raised, certainly the subsequent suit 
raising the same question would be bar- 
red. Krishnappa Mudaly v. Periaswamy 
Mudaly (2) also supports the view that the 
question of paramount title could be raised 
under s. 47, Civil Procedure Cude. In that 
case the parties were exonerated and so it 
was held that the proceedings to recover 
possession by them in execution would fall 
under O. XXI, r. 100, and not under s. 47, 
Civil Procedure Code, suggesting that if 
they were not so exonerated the proper pro- 
cedure would be to take proceedings under 
s. 47, Civil Procedure Code, in which case 
a subsequent suit for the same relief 
would be barred. A case exactly like the 
present is reported in Nanda Kishore v. 
Sultan Singh (3). The learned Judges 
there held that a subsequent suit to set 
aside a previous decree by a party claiming 
paramount title, that party having been a 
party in a previous suit and execution pro- 
ceedings, is not maintainable, having 
regard to O. XXI, r. 92 (3). That de- 
cision is directly in point and as we have 
pointed out the two decisions already 

(1) Lit Ind Oas. 147; A I R 1928 Mad. 1270. 


(2) 40 M 964; 38 Ind, Cas. 297;21 ML T 121; 5 L 
W 369; 32 M L J 532. 


(3) A I R 1926 Lah. 165; 93 Ind. Cas. 1007: 7 Lah. 
1; 27PLR 258. 
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referred tc also support the same view. 
Following those decisions we hold that the 
appellant's suit is not maintainable as 
sue could have raised the question of 
paramount title in execution proceedings 
or tried to get the sale set aside under 
O. XXI, r.92 (3) neither of which things 
was done by her. 

No other questions were argued. The 
appeal is dismissed with costs. 

A-D. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 

SIONER’S COURT 
Civil Revision Petition No. 52 of 1936 
May 6, 1936 
MIDDLETON, J. C. 
Haji SAFDAR ALI KHAN--PETITIONER 
Versus 

Mian UMAR BAKHSH AND OTJERS 
— OPPOSITE PARTIES 

Provincial Insolvency Act (V of 1920), s. 68— 
Property of insolvent vesting ın Official Receiver— 
Sale by him— Insolvent, if an aggrieved party with- 
in s. 68—Civil Procedure Code (Act V of 1908), 
s. 60—Person living upon trade—Pleasure garden 
surrounding residential house—House and garden 
whether exempt from attachment. 

Once an insolvent's property has vested in an 
Official Receiver, he has no further interest therein 
and is not aggrieved by the disposal of that prop- 
erty forthe benefit of the creditors by the Official 
Receiver. Consequently, the insolvent has no locus 
standi to appeal against the sale. Sakhawat Ali 
v. Radha Mohan (1) and Ase Nand v. Jugal Kishore 
(2), relied on. h : 

A pleasure garden, appurtenant to a residential 
house of a person and not used asa source of 
livelihood by him, who relied for his livelihood 
upon trade and contractor's work, is not exempt 
from attachment under s. 60, Civil Procedure Code, 
nor is the house so exempt. 

C. R. P. from an order of the Second Ad- 
ditional District Judge, Peshawar, dated 
January 15, 1936. . 

Messrs. Saaduddin and Raja Singh, for 
the Petitioner. | 

Messrs. Abdul Latif and Aurangzeb 
Khan, for the Opposite Parties. 


Order—Mian Umar Bakhsh has been 
adjudicated insolvent as a result of his own 
petition in which he ascribed his position 
as being due to losses in trade and in con- 
tracis. In the subsequent proceedings, upon 
September 23, 1935, the Official Receiver 
cortitmed the following sales of the insol- 
vent's property made by him: (1) Two 
houses in Peshawar City in favour of Haji 


“Safdar Ali Khan.(2) A house and garden 


surrounding it just outside the Peshawar 
City wallin favour of K. B. Mian Feroz 
Shah. 
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The insolvent himself appealed under 
s. 68, Provincial Insolvency Act, against 
both these orders of confirmation of sale. 
The Insolvency Judge found that as the pro- 
perty of the insolvent had vested in the 
Receiver, he was notan aggrieved person 
in the legal sense and within the meaning 
of s. 68, and therefore, had no locus standi 
to prefer an appeal. A subsidiary point 
raised in the appeal was that the insol- 
vent was an agriculturist and, therefore, 
that his property: which was used by him 
as such, was exempt from attachment under 
s. 60, Civil Procedure Code, and, therefore, 
had never vested in the Official Receiver. 
The Insolvency Judge found that the point 
had been raised before the Official Recei- 
ver who had decided it against the insol- 
vent on September 8, 1935. The appeal 
before the Insolvency Judge, if against that 
former order, was time-barred. According- 
ly both the appeals were dismissed. On 
further appeal the Additional District Judge 
in a short judgment appeared to assume 
that an aggrieved person meant any per- 
son who had raised an objection, and with- 
out examination of the case-law on the sub- 
ject remanded the two appeals for decision 
upon their merits. The two vendees now 
come up with separate revision petitions. 

Counsel for the present petitioners have 
relied upon the notes under s. 68, Provin- 
cial Insolvency Act, in Mulla’s Commentary 
and also upon cases reported as Sakhawat 
Ali v. Radha Mohan (1) and Asa Nand 
Jugal Kishore (2). No ruling’s have been 
cited against the views therein expressed, 
and it appears obvious that once an insol- 
vent’s property has vested in an Official 
Receiver, he has no further interest therein 
andis not aggrieved by the disposal of 
that property for the benefit of the credi- 
tors by the Official Receiver. Counsel for 
the insolvent-respondent has not specifi- 
cally contested this point, but has relied 
merely on the allegation that the insolvent 
is an agriculturist and that the properties 


concerning both sales were used by him 


for agricultural purposes. He has suggest- 
ed that whether an appeal regarding the 
status of the insolvent was time-barred or 
not, the Court should have gone into the 
question. 

His contention is a hollow one. By his 
own petition for adjudication the insolvent 
showed that he relied for livelihood upon 


(1) 41 A 243; A IR 1919 All. 284; 49 Ind. Cas 
816; 17 A L J 229, 

(2) AI R 1933 Lah. 1008; 147 Ind. Cas. 778; 6 R 
L 451. 5 
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trade and upon contractor's work. It is 
further admitted that he owns no agricul- 
tural land other than the garden surround- 
ing the house which was included in the 
second sale. There is nothing upon the 
record to show that this garden was used 
as a source of livelihood. It appears to 
have been a pleasure garden appurtenant 
to the house which it surrounded, which was 
a residential house of a size which makes 
it impossible toregard it as being neces- 
sary to the owner of the surrounding garden 
in connection with the cultivation thereof. 
What agricultural-use could be made of 
the houses in the middle of Peshawar City 
passes comprehension. I am satisfied that 
the insolvent is not an agriculturist using the 
properties now sold forthe purposes of 
agriculture. Those properties were, there- 
fore, not incapable of attachment under 
s. 60, Civil Procedure Code, and, therefore, 
they did vest in the Official Receiver. This 
being so, the insolvent had no locus standi 
as an aggrieved person to appeal against 
their sale. I accept both petitions of revi- 
sion, set aside the appellate orders of the 
Additional District Judge, and restore the 
orders of the Insolvency Court. Pleader's 
fee Rs. 32; costs in these revisions and 
in the appeals before the Additional Dis- 
trict Judge are awarded to the present peti- 
tioners. 
D. Petitions accepted. 





CALCUTTA HIGH COURT 

Civil Rule No. 1196 of 1934 
April 5, 1935 
McNair, J. 

DAGU NATH SAHA ROY—Puaintirr 
PETITIONER 
VETSUS 
BISWAMBHAR SAHA ROY—Derenpants— 
Opposite Party 

Civil Procedure Code (Act V of 1908), 3.150—Refers 
to change of territorial limits of Court's jurisdiction 
and not to mere distribution of work among 
Courts exercising same jurisdiction. 

Section 150, Civil Procedure Code, refers to the 
change of the territorial limits of a Court's juris- 
diction by notification or by special order and not 
to a mere distribution of work among Courts 
exercising the same jurisdiction. Mahommad 
Kazemali v. Nizamuddin Ahmed (3), and Ramier v. 
Muthukrishn@Ayyar (4), relied on. 

O. R. against en order of the Court of the 
(Offg.) Sub-Judge, Fourth Court, Dacca, 
dated July 20, 1934. 

Mr. Bhupendra Nath Roy Chaudhury, for 
the Petitioner. 

Mr. Bansori Lal Sarkar, for the Opposite 
Party. : 
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Order.—This Rule was heard ea parte 
by Mr. Justice R. ©. Mitter on January 18, 
1935, and was made absolute. The same 
learned Judge on February 25, 1935, 
decided that the non-appearance of the 
opposite party at the time of hearing had 
been satisfactorily explained and he 
‘vacated his previous order. It has now 
been fully argued by Advocates for both 
parties. 

The facts are simple. 

The plaintiff petitioner filed a suit to 
establish his right to an easement of 
light and air in the Central Munsif's 
Court at Dacca and obtained an interim 
injunction restraining the defendant from 
raising a wall during the pendency of the 
suit. 

The practice in the Court is for suits 
which become contested to be allocated 
by the Court of the Central Munsif to 
the Courts of the other Munsifs under the 
orders of the District Judge. 

In pursuance of that practice this suit 
was allocated to the Court of the 8rd 
Munsif. Later the Court of the 3rd Munsif, 
on application made to it, found that 
there had been a breach of the injunction 
and ordered the defendant to beimprisoned 
and his property to be attached. 

On appeal the Subordinate Judge upheld 
the finding of a breach of the injunction 
but held that the application under 
O. XXXIX, r. 2, should have been made 
to the Central Munsif’s Court which was 
“the Court granting the injunction” and 
which alone had jurisdiction to deal with 
the breach. 

The plaintiff in the Munsif’s Court 
successfully contended that s. 150 of the 
Code of Civil Procedure applied and the 
Court of the 3rd Munsif being the Court 
to which the business of the Central 
Munsit's Court was transferred had the 
powers of the transferring Court within 
the meaning of the section. Reliance was 
placed on the decision in Mouna Guruswami 
Naicker v. Sheikh Mahommadhu Rowthar 
(1), and it was sought to distinguish the 
decision of that Court in Sheikh Jaharuddi 
v. Hari Charan Poddar (2). I am of opinion 
that this contention incorporatgs into s. 150 
a meaning which it was never intended to 
have. 

In my views. 150 refers to the change 
of the territorial limits of a Court's 


(1) 46 M 88; 86 Ind. Cas, 650; A I R 1923 Mad. 92; 
43 M LJ 713;16 LW 748; (1922) M W N 743. 
é a W N 470; 22 Ind. Oas. 499; A I R 1914 
Jal. 815. __ 
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jurisdiction by notification or by special 
order and not to a mere distribution of 
work among Courts exercising the same 
jurisdiction. 

The distinction was noticed by this Court 
in Mohammad Kazemali v. Nizamuddin 
Ahmed (3), where (at page 217*) it was held 
that an assignment of business under s. 13 
(2) of Act XII of 1887 (Civil Courts Act) was 
not the same thing as a transfer of 
business unders. 150 of the Code, and it 
may well be that this was the reason why 
no reference was made to s. 150 either in 
the argument or in the judgment in 
Sheikh Jaharuddi v. Hari Charan Poddar 
(2). Tt is true that Mohammad Kazemalt 
v. Nizamuddin Ahmed (3), was not followed 
in Mouna Guruswami Naickar v. Sheikh 
Mahammadhu Rowther (1), but a Full 
Bench of the Madras High Court in 
Ramier v. Muthukrishna Ayyar (4), at page 
816+ stated its complete agreement with 
the reasoning in the Calcutta decision. 

But the lower Courts have held that 
there has been a breach of the in- 
junction and it is unfortunate for the 
plaintiff that he has hitherto pursued his 
remedy before the wrong tribunal. The 
Rule must be discharged and the peti- 
tioner must pay the costs which I assess al 
one gold mohur. 

D. Rule discharged. 
Geen OWN 216; 70 Ind. Cas. 210; A I R 1922 

al. 


(4) 55 M 801; 137 Ind. Cas. 305; (1932) M W N 255. 
MEL J 687; 35 L W 742; Ind. Rul. (1932) Mad; 


*Page of 26 C. W. N. ~—[Ed.]. 
tPage of 55 M.—[Ed.] 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 27 of 1933 
July 31, 1935 
| NIYOGI, A J.C. 

Set. MISHRILAL OSWAL—Derenpant 

~—APPELLANT 
VETSUS 

RATANLAL MAHESHRI—-PLAINTIFE— 
RESPONDENT 

C. P. Land Revenue Act QE of 1917), s. 160 (3)— 
Limitation Act (IX of 1908), as amended in 1922, 
ss. 6, 29 (1) (b)—-S. 6, Limitation Act, if applies to 
suit for recovery of proprietary profits—Interpre- 
tation of statutes—Conflict between general and 
special laws—Which prevails. 

Section 6 of the Limitation Act applies to suits by 
co-sharers for recovery of their shares of proprietary 
profits from the lambardar. Balkrishna v. Bala (1), 
Lakshman v. Kesheo Rab (2) and Madho Rao vy. 
Balaji Narayan (3), followed. 
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The amendment in 1922 in reality amplified the 
scope of the old s.29 of the Limitation Act. The 
amended section applies to the local law certain 
specified sections, namely s, 4 and ss, 9 to 18 and s. 22 
unless they are expressly excluded by the local law, 
and further says that the rest of the provisions of 
the Limitation Act, in which s. 6 is included, shall 


not apply. 
The general law does not affect the particular law. 


The rule is that the general provisions such as those 
contained in the Limitation Act do not derogate 
from special provisions but that the latter do dero- 
gate from the former. Khemchand v. Dhanraj (4), 
referred to. 

Seotion 29 (2) (b), Limitation Act,is a negative 
provision and cannot be interpreted as having been 
intended to affect any positive provision of the 
local law. It is not the intention of s. 29 to restrict 
the power of the local .legislature to apply or ex- 
clude the application of the provisions of the Limita- 
tion Act. Clause (a) of s. 29 (2) of the Limitation 
Act presupposes the power of the local legislature 
to exclude the operation of certain sections of the 
Limitation Act. If so, it is unreasonable to assume 
that cl. (b) deprives the local legislature of its power 
to apply certain provisions if it so desires, or in 
any way restricts the scope of the local law which 

rescribes the application of certain sections of the 

imitation Act. Madho Rao v. Balaji Narayan (3), 
referred to. 

S. C. A. against the decree of the Court 
of the District Judge, Nimar, in Civil Ap- 
peal No. 81 of 1932, dated October 8, 1932, 
arising out of the Civil Suit No.2 of 1932, 
in the Court of the Additional Sub-Judge, 
First Class, Khandwa, dated April 27, 1932. 

Messrs. S. B. Gukhale and K. R. Gang- 
rodi, for the Appellant. 

Mr. K. B. Tare, for the Respondent. 

Judgment.—'This appeal arises out of 
three suits, which were consolidated in- 
stituted to recover the plaintiff's respective 
shares of village profits from Seth Mishri- 
lal, who was the lambardar of Mouza 
Mohi. One of the three suits was that 
filed by Ratanlal, respondent in this ap- 
peal. He filedthe suit (Civil Suit No. 2 
of 1932, which was originally Civil Suit 
No. 140 of 1928) on June 16, 1928, for re- 
covering his share of village protits for 
the period between 1910-11 and 1927-28. 
The defendant contended inter alia that 
the suit was barred by time except in 
respect of three years next preceding the 
date of the suiton the ground that the 
plaintiff Ratanlal was not entitled to the 
benefit of s. 6 of the Limitation Act 
although he was a minor up to August 6, 
1925. Both the Courts below repelled the 
defendant's contention which is the only 
one thatis pressed in this appeal. 

It is urged on behalf of the appellant 
that the suit for the recovery of a share 
of proprietary profits between co-sharers 
and lambardars is hot governed by s. 6 
of the Limitation Act in View* of 


MISHRILAL OSWAL V. RATANLAL MAHESHRI (NAG.) 
.s. 29 (2) (b) as amended in 1922. Icannot 
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accept this contention which was overrul- 
edin Balkrishna v. Bala (1), Lakshman v. 
Kesheo Rao (2) and Madho Rao .v. Balaji 
Narayan (3). 

Before the amendment of 1922 s. 29 (1) 
b) of the Limitation Act ran as follows: — 

“Nothing inthis Act shall affect or alter any 
period of limitation specially prescribed for any 


sait, appeal or application by any special or local 
law now or hereafter in force in British India". 


That Act, therefore, did not, inany way, 
affect s. 160, sub-s. 3, wnich made the 
provisions of the Indian Limitation Actof 
1908, applicable to suits of the classes 
described in that section except in respect 
of the period prescribed in it. It is con 
ceded on behalf of the appellant, that 
before the amendment of s. “9 of the 
Limitation Act of 1922, s. 6 of the Limitation 
Act governed the suits for recovery of 
village profits, but it is argued that 
s. 29 (2) directs that where a period of limi- 
tation is prescribed by any special or 
local law, the provisions of s.3 of the 
Limitation Act would apply as if such 
period were prescribed in the first sche- 
dule of the limitation, and that consequent- 
ly s. 29 (2) (a) and (b) must be read with- 
out any reference to whatever is contained 
in s. 160 of the C. P. Land Revenue Act, 
19)7. The argument is indeed ingenious 
but not cogent. The process of applying 
s. 29 (2) of the Limitation Act to any suit 
for which a special period of limitation 
is fixed by any local law is as follows:— 
As the suit is specifically provided for the 
C. P. Land Revenue Act, one must first 
look to s. 160 0f that Act to find out the 
special period of limitation. Tunis is to 
be found in the sub-s. 1 of e. 160 of that 
Act which says thatthe suit for recovery 
for share of proprietary profits shall be 
filed within three years. Now turning to 
the Limitation Act, s. 29 (2) first directs 
attention to s. 3 of that Act on the foot- 
ing sif the period of limitation pres- 
eribed by the local jaw is part of the first 
schedule of the Limitation Act. Section 3 
of the Limitation Act provides that subject 
to the provisions contained in ss.4 to 25 
(inclusive) a suit instituted after the period 
of limitatiow shall be dismissed. It means 
that the special period of limitation which 
has to be read as a part of the frst 
schedule of the Limitation Act is subject 
to the provisions contained in ss. 4 to 


JANTI 136. 
(2) 6 N L J 205; 73 Ind. Cas. 1021; A I R1923 Nag. 


306. E 
(3) A I R 1926 Nag. 236; 91 Ind, Cas, 563,, 
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25 of that Act. Now the cls. (a) and (b) 
of sub-s. 2of s. 29 direct that some of 
the sections specified in s. 3 of the Limi- 
tation Act shall apply and the remaining 
sections shall not apply. The amendment 
in reality amplified the scope of the old 
s. 20 of that Act. The amended section 
applies to the local law certain specitied 
sections, namely 4 and ss. 9 to 18 and 
8.22 unless they are expressly excluded by 
the local law, and further says that the 
rest of the provisions of the Limitation 
Act, in which s. 6 is included, shall not 
apply. Since here again s. 2% refers 
back to the provisions of the local law, 
one must, while interpreting cls. (a) and 
(b) of sub-s. 2 of s. 29, look tothe pro- 
visions of local law to see how far it 
excludes the operation of the Indian 
Limitation Act. Now turning to s. 160, 
sub-s. 3 of the C. P. Land Revenue Act, one 
finds that it applies all the provisions of 
the Indian Limitation Act and does not 
exclude any. Here is a clear conflict 
between s. 23 (2) (b) which says that the 
remaining provisions which includes s. 6 
of the Limitation Act shall not apply and 
ma 160 (3), O. P. Land Revenue Act which 
says that the provisions of the Indian Limita- 
tion Act shall apply. Now it is a well recog- 
nised principle of interpretation of statutes 
that the general law does not affect the parti- 
cular law. The rule is that the general 
provisions such as those contained in the 
Limitation Act do not derogate from 
special provisions, but that the latter 
do derogate fromthe former: see Khem- 
chand v. Dhanraj (4); when there is a con- 
flict between the provisions of the general 
ene the special laws, the latter will pre- 
vail. 

Moreover, it must be understood that 
s. 29 (2) (b) is a negative provision and 
cannot be interpreted as having been in- 
tended to affect any pcsilive provision of the 
local law. It is not the intention of s. 29 
to restrict the power of the local legisla- 
ture to apply or exclude the application of 
the provisions of the Limitation Act. 
Clause (a) of s. 29 (2) of the Limitation 
Act presupposes the power of the local 
legislature to exclude the operation of 
certain sections of the Limitation Act. If 
so, it is unreasonable to assume that 
cl. (b) deprives the local legislature of its 
power to apply certain provisions if it so 
desires, or in any way restricts the scope 
of the local law which prescribes the 
application of certain sections of the 

(4) 16 O P L R 52 at p. 54. 
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Limitation Act. Clause (b), as pointed out 
by Hallifax, A. J.C.,in Madho Rao v. 
Balaji Narayan (3) must be construed as 
laying down that tne remaining provisions 
of the Act shall not apply unless they are 
expressly made applicable by any special 
or local Act. Ib, therefore, means that it 
shall not apply to a local law by its own 
force. It does not seek to prohibit the 
future or the past application ofthe pro- 


visions of the Limitation Act by any 
special or locallaw. 
The appellants contention is repug- 


nant to the principie underlying tne nature 
of the suits contemplated in s. 160 of the 
©. P. Land Revenue Act. Such suits are 
between the proprietors and must be dis- 
tinguished from those between a proprie- 
tor and a tenant. The dilference be- 
tween the provisions of s. 160 (3) of the 
C. P. Land Revenue Act ands. 104, snb-s. 
4 of the C. P. Tenancy Act clearly reveals 
the underlying policy. While s. 160 (3) 
of the ©. P. Land Revenue Act, applies 
all the provisions of the Indian Limitation 
Act, s. 104 .4) ofthe ©. P. Tenancy Act 
expressly excludes the operation of cer- 
tain sections such as 6,7, 19 and 20. An 
interpretation whicn so conspicuously affects 
the fundamental policy underlying the pro- 
visions relating to suits of the clauses 
specitied in s. 160, cannot be accepted as 
sound. A 

For the foregoing reasons I am of opi- 
nion that s. 6 of the Limitation Act applies 
to suits for recovery of proprietary pro- 
fits. The lower Appellate Court was per- 
fectly right in rejecting the contention. 

The result is that tue appeal stands 
dismissed with costs. 

D. Appeal dismissed. 


— 


PESHAWAR JUDICIAL COMMIS- 
_ SIONER'S COURT 
Civil Revision No. 19 of 1936 
May 8, 1936 
Mir AHMAD, A. J.C. 
THAKAR DASS—PLAINTIFF—PRTITIONEK 
versus 
PHAGWA—Oppositge PARTY 

Provincial Insolvency Act (V of 1920), s. 44 (3)— 
Insolvency of principal debtor, whether bar to suit 
against surety—Surety. 

In the Provincial Insolvency Act, there is no 
statutory bar to a suit against a surety, if the 
principal debtor has become insolvent. Section 28 
is the only section which bars suits against an 
insolvent when he has been adjudged a bankrupt, 
but its words do nvt in any way show that the suit 
against the surety is also barred. Normally a surety 
is discharged when the principal debtor is discharged 
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from the liability for paying the debt. But s. 44 
(3), Provincial Insolvency Act implies that the sure- 
ty continues to be liable throughout the insolvency 
proceedings sud makes explicit that even after dis- 
charge, his liability does not cease to exist. For 
these reasons the suit is competent against the sure- 


ty. 

Mr. Chela Ram, for the Petitioner. 

Sardar Ram Singh, for the Opposite 
Party. 

Order.—Thakar Das sued Bhawani and 
obtained a decree against him. In the 
course of execution Phagwa stood surety 
for Bhawani, and for this consideration 
Thakar Das allowed Bhawani to pay the 
decretal amount by instalment of Rs. 5 
a mcnth. It was stipulated that in the 
event of default in payment of any in- 
stalment, the whole amount shall become 
due. Only one instalment was paid and 
then & default was made. Consequently, 
Thakar Das filed a suit against Bhawani 
and Plagwa for the balance of money 


due. But before the ruit was filed, Bha- 
wani was adjudicated a bankrupt. The 
defendants raised the objection that 


owing tc insolvency proceedings the suit 
was not competent. The plaintiff with- 
drew his suit against Bhawani but per- 
sisted that it should proceed against 
Phagwa. The Judge, Small Cause Court, 
dismissed the suit against Phagwa also 
holding that the insolvency of Bhawani 
debarred the suit altogether. Thakar Das 
has come upon revision to this Court. 
Counsel for the parties could not produce 
any ruling having a direct bearing on the 
point in issue. On carefully going through 
the Insolvency Act, I do not find any 
statutory bar to a suit against.a surety, 
if the principal debtor has become insol- 
vent. Section 28 is the only section which 
bars suits against an insolvent when he 
has been adjudged a bankrupt, but its 
words do not, in any way, show that the 
suit against the surely is also barred. In 
this connection I may reproduce sub-ci. 
(3) to s. 44, Provincial Insolvency Act, which 
TUNS as apdet . ve 

“An order of discharge sha A 
son who at the date S the Pee Mhe 
petition was a partner or co-trustee with the in- 
solvent, or was jointly bound or had made any 
FAA with him, or any person who was surety for 


The italics are mine. The reason why 
this clause was enacted is obvious. Nor- 
mally a surety is discharged when the 
principal debtor is discharged from the 
liability for paying the debt. The legis- 
lature enacted this provision of law in 
order to avoidthis result inthe case of 
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a discharge given to a bankrupt by a 
Court of law. It implies that the surety 
continues to be liable throughout the iu- 
solvency proceedings and makes explicit 
that even after discharge his liability 
doesnot cease to exist. For the reasons 
given above I hold that the suit is com- 
petent, and accepting the petition, I set 
aside the order ofthe trial Judge and re- 


mand the case to him for trial on merits. 
Costs to follow the event. 
D. Case remanded. 


eee 


MADRAS HIGH COURT 
Second Civil Appeal No. 1385 of 1931 
December 4, 1935 
Panprane Row, J, 
SHARAF ALI ABDUL ALI SHET 
—DerenpANT—APPELLANT 
versus 
SAFIABOO AND OTHERS— PLAINTIFFS 
RESPONDENTS 

Muhammadan Law — Gift — Death-bed  gifts— 
Validity—Gift of whole property to some of several 
heirs—Whether valid the extent of _ one-third or 
wholly void—Ismaili School of Shia Law. 

Under the Ismaili School of Shia Law a death- 
bed gift madein favour of some of several heirs to 
the exclusion of other heirs is not valideven to the 
extent of one-third of the donor's property. Khur- 
shed Husain v. Faiyaz Husain (1), Must Imran v. 
Ibne Hasan (2), Fahidma Khanam v. Jafri Khanam 
(3) and Amrit Bibi v. Mustafa Husain (4), referred 
to. 

6. C. A. against the decree of the Court of 
the Subordinate Judge of South Kanara in 
Appeal Suit No. 682 of 1929 preferred 
against the decree of the Court of the 
District Munsif of Mangalore in O.8. No. 
549 of 1927. 


Mr. B. Sitarama Rao, for the Appellant. 

Mr. K. Y. Adiga, for the Respondents. 

Judgment.—This is an appeal from the 
decree of the Additional Subcrdinate 
Judge of South Kanara, dated September 
15, 1930, dismissing an appeal from the 
decree of the District Munsif of Mangalore, 
dated January 23, 1929, in O. S. No. 549 
of 1927, which was a suit for partition by 
one ofthe heirs of the late Abdul Ali 
Rajah AliShet who died on January 30, 
1994. It was recited inthe plaint that 
there was a gift deed executed by the de- 
ceased Rajah Alion January 11, 1924, by 
which he purported to give all his proper- 
ties to defendants Nos. i and 3, that is to 
say, two of his heirs and it was alleged in 
the plaintthat this deed was void being a 
gift made during death-bed illness. ‘The 
lst defendant sided with the plaintiff and 
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in fact he wasthe only witness on the 
side of the plaintiff and his case was 
that the deed was not valid for the reason 
given inthe plaint. The suit was résisted 
only by the 3rd defendant so far as the 
validity of the deed was sonverned, and it 
was found by both the Courts that the 
deed was one of gift made during the 
death-bei illness of the donor and was, 
therefore, invalid. It was not contended 
in either of the Courts below that even if 
the gift was made during the death-bed 
illness of the donor, it was valid to the 
extent of one-third of the properties of the 
donor. The case proceeded in both the 
Courts below on the basis that the deed 
was either wholly valid or wholly invalid 
and the only question considered by the 
Courts belowas regards the validity of 
the gift deed was whether it was executed 
during the death-bed illness of the donor. 
This being a question of fact, the concur- 
rent findings ofthe Courts below against 
the contentions of the 3rd defendant who is 
the appellant in this second appeal can- 
not be attacked in second appeal and no 
attempt has been made to attack that 
finding. The only point argued in this 
appeal on behalf of the appellant is that 
the gift-deed should have been held to be 
valid tothe extent of one-third of the pro- 
perties of the donor and reliance was 


placed on the decision in Khurshed Husain. . 


v. Fiyaz Husain (1) which was followed in 
a subsequent decision of the sime High 
Court in Musi Imran v. Ibne Hasan (2). It 
has been argued on the other side at 
some length that this decision is not cor- 
rect and is not consistent withthe deci- 
sions of the same High Court in Fahmida 
Khanam v. Jafri Khanam (3) and = Amrit 
Bibi v. Mustafa Hasain (4) and also with 
the general principle that gifts made 
during death-bed illness are subject to 
{he same restrictions or limits as testa- 
mentary dispositions, and reference has 
been made to several text-books of 
Muhammadan Law in support of this con- 
tention. It is, however, in my opinion, 
not necessary to decidein this appeal the 
question whether the decision in Khurshed 
Husain v. Faiyaz Husain (1) is right or 
not, for it is clear that unl@ss the appel- 
lant alleges and proves thatthe deceased 
donor was governed by the Ithna Ashari 


(1) 36 A 289; 23 Ind. Cas. 253,1 A L J 417. 
(2) (1933) A L J 53; 147 Ind. Cas. 835; AIR 1933 
A 577. 


(3) 30 A 153; A W N 1908, 55. 
(4) 46 A 28; 77 Ind. Oas. 66; ALR 1924 All. 20; 21 A 
LJ 750. 
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School among the Shias, he is not entitled 
to succeed in his contention. The plaintiff- 
respondent's Advocate asserts that the de- 
ceased belonged not to this School but 
to the other School among Shias, namely, 
the Ismaili School. The appellant's Advo- 
cate was asked specifically to state whe- 
ther his contention was that the deceased 
belonged to the Ithana Ashari School and 
he was notable for want of instructions 
to give any answer on this point. In view 
of the absence of any assertion on the part 
of the appellant at any time and even by 
his Advocate during the hearing of the ap- 
peal to the effect that the deceased was 
governed by the Ithna Ashari School or 
was not governed by the Ismaili School of 
Shia Law and also in view of the fact 
that the contention that is now raised in 
this appeal, namely, that the deed is 
valid to the extent of one-third of the 
properties, was not raised in either of the 
Courts below, I am of opinion that the 
appeal must be decided on the basis that 
the deceased belonged to the Ismaili School 
of Shia Law. Itis clear from the extract 
given in Tyabji’s Principles of Muhamma- 
dan Law, second edition, at pages 787 and 
788 from the Dayam-ul-Islam which is the 
most authoritative work amongst the 
Ismaili School that a gift made during 
death-bed illness by a person governed by 
the school of lawis not valid to any extent 
when it is madetosome of several heirs 
to the exclusion of other heirs. In fact on 
this Point this School of Shia Law lays 
down the same rule asthe Hanafi Law. It 
follows, therefore, that the contention rais- 
ed inthis appeal cannot be accepted be- 
cause the School of law by which the de- 
ceased was governed was one according 
to which any gift made during the death- 
bed illness of the donor to some only of 
his heirs to the exclusion of his other 
heirs is not valid to any extent, not even 
to the extent of one-third: of his proper- 
ties. It follows, therefore, that the decree 
appealed from is right and that this second 
appeal must fai. It is accordingly dis- 
missed with cosis. 


A Appeal dismissed. 
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4 PRIVY COUNCIL 
Appeal from the High Court of Australia 
eee March 27, 1936 
Lorp CHANCELLOR (Viscount HAILSHAM) 
Lorp THANKERTON, Lorp MAUGHAM, 
Six George LOWNDES AND SIR SIDNEY 
Row att 
- Tun METROPOLITAN COAL COMPANY, 
Lrp.—-APPELLANTS 
versus 
JACOB PYE—RESPONDENT 

Workmen's compensation—Workers’ Compensation 
Act of Australia, ss. 7 (1), 61(l)—Scope of the Act 
—~—Australian Workmen's Compensation (Silicosis) 
Act of 1920—Applicant for compensation -Held, he 
need prove only that he has contracted a disease 
arising out of and in the course of his employment— 
Burden of proof. : 

The Worker's Compensation Act of Australia 
-Provides for compensation in every case of injury 
(including disease) arising out of and in the course 
c£ a workman's employment and it is wrong to 
suppose that the Workmen's Compensation Act, ap- 
plies only to a category of cases restricted in limine 
by the omission of cases of disease caused by silica 

ust. 

Held, that an applicant for compensation under 
the Act need prove only that he has contracted a 
disease arising out of end in the course of his 
employment leaving it to the employer to show, if 
he can, that the disease was due to silica dust, in 
view of the fact that there is a special Act dealing 
with claims for compensation for diseases caused by 


silica dust. 
Messrs. N. L. Macaskie, K. C. and 
Valentine Holmes, for the Appellants. 
Messrs. E. W. Cave, K. C., and W. 


Shakespeare, for the Respondent. 

Sir Sidney Rowlatt. —Tuis is an appeal 
from a decision of the High Court of 
Australia reversing a decision of the 
Supreme Court of New South Wales on a 
case stated under the provisions. of the 
Workeis’ Compensation Act 1926—1929, s. 37 
(4) at the request of the appellant com- 
pany, by the Workers’ Compensat‘on Com- 
mission of New South Wales. 


The only question for determination is 
whether an applicant for compensation 
under the Act must in order to establish 
his claim not only prove that he has con- 
tracted a disease urising out of and in the 
course of his employment, but go on to 
prove that it was not caused by silica 
dust (in which case the employer would 
not be liable) or whether it suffices for 
him to prove the first proposition only, 
leaving it to the employer to show, if he 
cap, that the disease was due to silica 
dust. Jt is a short though important 
question of construction relating to the 
onus of proof, 

The directly relevant sections 


y are as 
follows:— 


METROPOLITAN COAL CÔ., LTD. v. JAOOB pye (P. C.) 
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“Section 1 (1).—A worker who has received an 
injury whether at or eway from his place of em- 
ployment, (and in the case of the death of the 
worker, his dependants) shall receiye compensation 
from his employer in accordance with this Act.” 

“Section 6 (1).—In this Act unless the context 
or subject-matter otherwise indicates or requires 
...Injury’ means personal injury arising out of 
and in the course of the employment and in- 
eludes a disease so arising whether of sudden 
onset or of such a nature as to be contracted 
by gradual process other than a disease caused 
by silica dust.” 

“Section 5.—Nothing in this Act shall affect the 
operation of the Workmen's Compensation (Silicosis) 
Act, 1920, as amended by this Act...” 

By the Workmen's Compensation (Sili- 
cosis) Act, 1920, as amended by the Work- 
ers’ Compensation Act 1926—1929 and by 
the Scheme made by the Minister there- 
under, provision is made for the payment 
of compensation by the employers of work- 
men in specified industries and processes 
of groups of industries and processes in- 
volving exposure to silica dust who suffer 
death or total disablement or partial dis- 
ablement from diseases of the pulmonary 
or respiratory organs caused by exposure 
to silica dust. “Qoalmining” is not includ- 
ed in the industries or processes or groups 
of industries or processes specified in such 
Act or the Scheme made thereunder. 

The appellant company owns and works 
coal-mines situated in the State of New 
South Wales, and the respondent was for- 
merly employed by the appellants as a 
minor in one of their coal-mines. 

On March 6, 1933, the respondent filed 
an application for compensation which was 
heard by the Commission, being the ap- 
propriate tribunal under the Acts, on 
May 11 and 12, 1933. On behalf of the 
respondent there was put in evidence a cer- 
tificate by a Medical Board (which by s. 51 
(3 of the Act is conclusive evidence as 
io the matter certified) stating that the 
respondent had “a partially’ incapacitat- 
ing pulmonary fibrosis which could be due 
to coal dust”. The respondent also called 
two radiologists who had made X-ray ex- 
amjnations of his lungs, and three olher 
medical men. The result of their evidence 
the radiograph showed pneu- 
monoconiosis, there being a mottling on 
the lungs which meant fibrosis and fine 
particles ofedust, and that the condition 
observed might be brought about by silica 
dust or other dusts. 

The appellants called no evidence and 
submitted that there was no case to 
answer. 

On May 
found: 


12, 1933, the Commission 
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“(1) thet the incapacity for work of the ap- 
plicant” (the respondent herein) “since April 
27, has been and still is pertial; 

(2) that the applicant's partial incapacity for 
work is due to pulmonary fibrosis and results from 
the inhalation of dust in the respondent's” (tne 
appellant herein) ‘“Coalmine; 

“(3) that the disease which partially incapaci- 
tates the applicant for work is of such a nature 
as to be contracted by a gradual process and his 
employment with the respondent was employment to 
the nature of which the disease was due; 

(4) that on the evidence before it the Commis- 
sion is not satisfied that the partial incapacity for 
work of the respondent results from a disease caused 
: by silica dust.” 


On these findings they awarded com- 
pensation to the respondent and at the 
request of the appellant company stated 
a case for the Supreme Court of New 
South Wales. That Court by a majority 
entered judgment for the appellant com- 
pany. On appeal the High Court of Aus- 
tralia, also by a majority, reversed this 
decision. In both Courts the only ques- 
tion was upon which party the onus lay as 
regards silica dust. 

Carefully reasoned judgments were de- 
livered in both Courts below but their 
Lordships do not think it necessary to 
examine these in detail. The majority 
in the Supreme Court of New South 
Wales and the minority in the High Court 
of Australia acted on the view that the 
Workmen's Compensation Act applied only 
to a category of cases restricted in limine 
by the omission of cases of disease caused 
by silica dust. That, in the opinion of their 
Lordships, is to mistake the scope of this 
legislation. The intention of the Act as 
appearing from s. 6 (1) is to provide for 
compensation in every case of injury (in- 
cluding disease) arising out of and in the 
course of a workman's employment. In 
the language of Mr. Justice Rich we have 
in the Workmen's Compensation Act, 1926— 
1929, a general law for compensating such 
injuries. That isthe paramount enactment 
and to give effect to it the words “other than 
a disease caused by silica dust" must be 
read as inserted not to limit it but to 
prevent it being appealed to in particular 
circumstances where the relief would over- 
lap that provided by a special and narrow- 
er scheme. Till such overlapping appears, 
its operation is unaffected. “To hold other- 
wise would have the result that where, as 
in this case, medical evidence shows that 
the disease is due to dust but cannot 
specify the kind of dust, the workman is 
left without any compensation at all though 
undoubtedly suffering from a disease aris- 
ing out of and in the course of his em- 
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ployment. This is to leave a gap which 
destroys the intended completeness of the 
scheme. 

_Their Lordships do not overlook the 
circumstance that coal-mining is not an 
industry brought within the operation of 
the Act dealing with silicosis. The result, 
no doubt, is that if disease in a coal 
Miner is affirmatively proved to be due 
to silica dust, the workman is left un- 
protected; and in that case the two 
schemes do not cover the whole of the 
ground. The coal mining industry may 
have been omitted from the silicosis sche- 
me because it was not contemplated that 
pulmonary disease contracted in a. coal 
mine could ever be definiteiy attributed 
to silica dust in particular. The medical 
evidence in this case suggests that pos- 
sibility. It is, however, unnecessary to 
speculate upon this point. The construc- 
tion of the Act in its general application 
cannot be affected by the omission of this 
particular industry from the complement- 
ary legislation. 

It only remains to add that basing 
their conclusion upon the scope snd in- 
tention of the Act, their Lordships do not 
find it necessary to examine the decisions 
referred to in the judgments in the Court 
below and in the arguments before this 
Board in which the effect of different 
forms of language upon the onus of proof 
has been discussed upon general princi- 
ples. 

For these reasons their Lordships will 
humbly advise His Majesty that the 
appeal be dismissed. The costs have 
been provided for by the order granting 
special leave to appeal. 

N. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. 
Bell, Brodrick & Gray. 

Soilicitors for the Respondent:—Messrs. 
Pattinson & Brewer. 


LAHORE HIGH COURT 
CivilsReference No. 67 of 1935 
January 24, 1936 
AppIsoN AND ABDUL RASHID, JJ. 
COMMISSIONER or INCOME-TAX, 
PUNJAB—PETITIONER 


VETSUS 
HUKAM CHAND-JAGADHAR MAL— 
OPPOSITE oat et s F 
Income-tax—Bad. debt— Persona cree obtaine 
by aesésst é against debtor in 1928—Appeal dis- 
missed in 1931—Amount due on personal debt, 
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claimed as bad debt for account period 1932-33 — 
Legality of—Question whether it became bad debt 
in that year or later isa question of fact to be 
decided by Income-tax Authorities. 

The assessee obtained a mortgage decree and 
after the property was sold, a balance of ns. 26,721 
remained due. A personal decree for the balance 
was obtained by the assessee against his debtor in 
1928, and there was an appeal by the debtor to the 
High Court against that decision. That appeal was 
not dismissed till November :6, 1931 In the meantime 
the assessee had been trying to execute the personal 
decree he had obtained, although the appeal against 
it was pending. In the assessment year 1933-34, he 
claimed the above amount ag a bad debt, the ac- 
counting period being 1932-33: 

Held, that there was no evidence that the debt 
became a bad debt in 1929. The eppeal against 
the personal decree was still pending and was not 
dismissed till the end of 1931. The assessee would 
have been guilty of a fraud if he had attempted to 
claim it as abad debt earlier than the accounting 
year 1932-33. Whether it became a bad debt in 
that year or later is a question of fact to be decided 
by the Income-tax Authorities, 


C. Ref. in the matter of the assessment 
from the order of the Commissioner of In- 
come-tax, Punjab, Nort-West Frontier and 
Delhi Provinces, dated October 21, 1935. 

Mr. J. N. Aggarwal, for the Petitioner. 

Mr. Shamair Chand, for the Opposite 
Party. 

Order.—-On April 1, 1935, a Division 
Bench of this Court required the Commis- 
sioner of Income-tax to state a case and 
refer the following question for decision, 
namely: 

Whether there was any relevant and 
admissible evidence to support the con- 
clusion that the sum of Rs. 26,721 became 
a bad debtin 1929. The facts are stated 
in the order of the Bench and in the 
reference now made by the Commissioner. 
On December 2, 1921, the assessee obtained 
a mortgage deed in his favour from 
Sheikh Siraj Din for Rs. 45,000 advanced 
as a loan. A suit was instituted in 1924 
for the usual morlgage-decree which was 
made on December 19, 1925. The property 
was sold and a balance of Rs. 26,721 re- 
mained due. A personal decree tor the 
balance was obtained by the  assessee 
against his debtor in 1928 and there was 
an appeal by the debtor to this 
Court against that decision. That appeal 
was not dismissed till November 26, 1931. 
In the meantime the assessee had been 
trying to execute the personal decree he 
had obtained, although the appeal against 
it was pending. In the assessment year 
1933-34 he claimed the above amount ag 
a bad debi, the accounting period being 
1932-33. The Income-tax Officer refused 
to grant him this relief on ‘the ground that 
it had (not ?) become a bad debtin 1929, The 
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assessee appealed to the Assistant Com- 
missioner who held that the debt had not 
yet become bad, as there was still time 
to proceed with the execution of the per- 
sonal decree. The assessee went up to the 
Commissioner who upheld the original 
order of the Income-tax Officer that the 
debt had become bad in 1929. It is in 
these circumstances that the question 
Brose. 

On the record we have no hesitation in 
finding that there is no evidence of any 
kind that the debt became a bad debt in 
1929. The appeal against the personal 
decree was still pending and was not dis- 
missed till the end of 1931. The assesses 
would have been guilty of a fraud if he 
had attempted to claim it as a bad debt 
earlier than the accounting year 1932-33. 
Whether it became a bad debt in that 
year or later remains a question of fact 
to be decided by the Inccme-tax Autho- 
rities. With these remarks we answer the 
question referred inthe negative. The 


‘assessee will have his costs from ihe Com- 


missioner of Income-tax. 
N. Reference answered. 





RANGOON HIGH COURT 
Civil Revision Appliction No. 348 of 1935 

January 9, 1936 

BAGULEY, J. 
N. E. S. P. A. CHETTYAR FIRM 
—APPLICANT 
VETSUS 
LETCHMANAN KONAN AND OTHERS— 

OprosiTe Party. 

Civil Procedure Code (Act V of 1908), O. I, r. 3 
—Suit to recover possession of land—Defendant 
claiming to be tenont of another—Such person, if a 
proper party—His predecessor-in-title, whether also 
proper party. 

If A sues to recover possession of land from B 
and B claims to be in possession as the tenant of X, 
X might frequently be a proper party to the suit, 
but X's predecessor-in-title cannot be a proper party 
to such a suit and an order directing him to be im- 
pleaded in suit is wrong. Arif v. Jadunath 
Majumdar (1). referred to 


Mr. Æ. Hay, for the Applicant. 

Mr. P. K. Basu, for the Opposite Party. 

Order.—The applicant sued the first 
five respondents for recovery of possession 
of land whict he said belonged to him 
and upon which they had trespassed. 
Their defence was that they had leased 
the land from respondent No.7. Respon- 
denis Nos. 6 and7 who are father and 
son filed a joint application asking to be 
made parties to the suit apparently be- 
cause the land really belonged to res- 
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pondent No. 7. The trial Court directed 
respondents Nos. 6and 7 to be made de- 
fendents. Against this order the present 
applization in revision has been filed. 

Why respondent No. 6 has been made 
a party, I entirely fail to understand. 
According to his own statement he has 
no interest in theland insuit waatsoever. 
He claims to be in a position to prove that 
at one time he had got some titleto the 
land, but that is no possible reason to 
make hima party to the suit now. Res- 
pondent No. 7, however, claims to be ina 
position to prove that he is entitled to 
the land and Ido not think that his pre- 
sence in the case is s) unwarranted as to 
Justify interference in revision. In the 
ordinary way if A sues to recover posses- 
sion ofland from Band B claims to be 
in possession as the tenant of A, A might 
frequently be a proper party to the suit, 
but I do not understand how X's prede- 
cessor-in-title could ever be a proper party 
to such a suit. Forthese reasons I accept 
the application for revision to the extent 
that I set aside the order directing the 
plaintiff to make K. P. R. M. Raman Chet- 
tyar a party to the suit. I can foresee that the 
plaintif is liable to be met with “equitable 
defences.” In connection with this L would 
draw the learned Judge’s attention to 
Ariff v. Jadunath Majumdar (1) and also 
to the case of Ma Kyi v. Ma Thon (2) 
and the case referred to in it, Currimbhoy & 
Co., Lid. v. Creet (3). He should remem- 
ber that Ariff v. Jadunath Majumdar (1) 
marked aturning point in the history of 
the development of the law relating to 
transfer of property which the Courts had 
made almost unrecognizable owing tothe 
admission of equitable defences. The costs 
of this application, Advocate’s fee three 
gold mohurs, to be costs in the case. 

D. Order accordingly. 
- (2) 10 R 530n; 131 Ind, Cas. 762; AIR 1931 PO 
79; 581A 91;58 C 1235; 60 M L J 538; 33 L W 586; 
Bom, LRI Eo ; Ind. Rul. (1931) PO 154; 33 
930° 8 Reng! 1 aay 565; AI R 1935 Rang. 

(3) 60 C980; 141 Ind. Gas. 209; A IR 1933 PO 
29; 60I A 297; Ind. Rul. (1933) PO 15; (1933) M W 
N10; 64M LJ 103; 370 WN 265; 37 el W 253; 35 


Bom. L R223; 1933)4 L J 611,570 LJ 2 
a (1933) 5710 LJ 264 
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CALCUTTA HIGH COURT 
Second Civil Appeal No. 797 of 1931 
February 19, 1935 
Nast ALI, J. 
KANDAN MAJHI—DEFENDANT— 
APPELLANT 
r versus 
KULADA PROSAD RAY AND oOTHERS— 
RegPoNDENTS 
Bengal Tenancy Act (VIII of 1885) as amended 
in 1929—Suit for assessment of fair equitable rent 
barred - Amendment, if revives that right. 

The amended provisions which came in force in Feb- 
ruary 1929, of the Bengal Tenancy Act, cannot revive 
a right which was already extinguished by opera- 
tions of the previous law. Where, therefore, a suit 
for assessment if fair and equitable rent was barred, 
by reason of the withdrawal of the previous pro- 

and equitable rent, 
the amendment of 1929, cannot have theeffect of 
reviving that right and removing the bar to the 
suit. Gosta Behari Pramanik v. Nawab Bahadur of 
Murshidabad (1) and Tnanendra Narayan Bagchi v. 
Sarada. Sundari Dasi (2), followed. | 
S. C. A. against the decree of the Addi- 
tional Subordinate Judge, Bankura, dated 
November 15, 1930, affirming thrt of the 
Munsiff, First Court, Bankura, dated Setem- 


ber 13, 1929. 


Messrs. Panchanan Ghose, Gunendra 
Krishna Ghose and Ram Krishna Pal, for 
the Appellant. 

Mr. Phanindra Nath Das, fo the Res- 
pondents. 

M. Satyendra Nath Mitter, for the Deputy 
Registrar. 


Judgment.—This is an appeal by the 
defendant in a suit for assessment of 
fair and equitable rentof a certain hold- 
ing. The main defence of the tenant was 
that s. 109 of the Bengal Tenancy Act is 
a bar to the present suit. The Courts 
below have decreed the plaintifi’s suit. In 
the present appeal of the tenant the only 
point urged by the learned Advocate for 
the appellant is that the present suit is 
not maintainable in view of the provisions 
of s. 109 of the Bengal Tenancy Act as it 
stood before the amendment in 1928. 

It appears that the suit was instituted 
before the new Act came into operation. 
It cannot be disputed that at the time when 
the suit was instituted s. 1U9 of the 
Bengal Tenancy Act as it then stood was a 
bar to the plaintiffs’ suit. The question is 
whether this bar was removed by the amend- 
ment which came into force in February 
1929. I am clearly of opinion that the 
amended provisions cannot revive a right 
which was already extinguished by opera- 
tions of the previous law. Under the law 
as it stood before the antendment plaintiffs 
were precluded from bringing a suit for 
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settlement of fair and equitable rent of 
the holding. The tenant under the old 
Jaw therefore acquired a very valuable 
right, in view of the withdrawal of the 
previous proceedings for settlement of fair 
and equitable rents The new provisions 
introduced by the Amending Act either by 
express words or by necessary intendment 
has not taken away that right of the tenant. 
Consequently the plaintiffs are not entitled 
in the present suit to enforce a right which 
they had already lost by the operat.on of 
the law as they stood before the &mend- 
ment. This view is supported by two de- 
cisions of this Court. See Gosta Behari 
Pramanik v. Nawab Bahadur of Murshid- 
abad (1) and Jnanendra Narayan Bagchi v. 
Sarada Sundari Dasi (2). 

The result, therefore, is that this appeal is 
‘allowed. The judgments and decrees of the 
Courts below. are set aside and the 
suit stands dismissed with costs through- 
out. 

D. Appeal allowed. 


(1) 35 © W N 1147; 136 Ind. Cas. 606; A IR 1932 
Cal. 207; Ind. Rul (1932) Oal, 238. 


(2) 570796; 129 Ind. Cas, 355; AI R1931 Cal 
a had Ral (1931) Cal 163, : 





BOMBAY HIGH COURT 
First Civil Appeal No. 31 of 1932 
. August 6, 1935 
BROOMFIELD AND MAOKLIN, JJ. 
GOVINDBHAI LALLUBHAI PATEL— 
, APPELLANT 
versus 


DAHYABHAI NATHABHAI PATEL anp 


OTAERS—RESPONDENTS 

Will—Construction — Unambiguous dispositive 
words are not to be controlled by general espres- 
sion tintention—Absolute estate cannot be cut down 
to life estate merely by gift over of residue— 
“Malik”, ‘Waras’, significance of—Bombay Bhag- 
dari and Narwadari Act (V of 1862), ss. 3, 5— 
Recognised sub-division means sub-division re- 
cognized by Government—Held, on construction of 
will that plaintiff had no right to succeed—Posses- 
ston—Suit for—Person who lost possession suing to 
recover, it—Whether can rely on prior possession. 

Unambiguous dispositive words in a will are not 
to be controlled or qualified by any general expres- 
sion of'intention. Lalit Mohan Singh Roy v. Chuk- 
kun Lal Roy (10), relied on. 

An absolute estate may be made defeasible in 
certain circumstances but it cannot be cut down to 
a life estate merely bya gift overuf the residue 
[p. 635, col. 2.] 

The use of the word “malik” is ordinarily 
sufficient to connote an estate both heritable and 
alienable evenin the case of a Hindu widow, 


ete ” or heir has the same connotation. [p. 635, 
col, 2. 


[Case-law referred to.] 


“ Recognised sub-division ” in the Bombay Bhag- 
dari and Narwadari Act, means a subdivision 
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recognised by Government which alone can deter- 
mine them. Gulab Narotam v. Secretary of State 
(19), relied on. 

A left his property by will, the relevant portion of 
which ran ag follows “after my death I make my first 
and senior wife J as kul malik of all my properties 
because she is advanced in age and has good under- 
standing and so she is not such as to waste away 
or cause loss tomy estate unnecessarily. Hence J 
should take all my properties into her possession 
and management after my death and should do its 
vahivo in right of khas ownership; after J’s death I 
make my second wife S the heir ofthe properties 
that remain and after her death I make my widew- 
ed daughter D, the heir of all the properties that 
remain. These three are the heirs of my properties 
one after the other and they are entitled in law to 
inherit my properties. Hence I,of my free will, 
make them my heirs one after the other. As they 
go on getttng inheritance they should take my 
properties in their possession and manage the same 
as they please. That is, I giveall my rights to 
my heirs which I have in law, namely of managing 
in any way I please. They, when they get inherit- 
ance have, therefore, full right of management and 
none can raise objections. After the death of all 
these three heirs named by me, son of my true 
sister (i. e. plaintiff), should perform the funeral 
ceremonies of the last heir and should take the 
remaining properties in his possession and enjoy it 
in right of inheritance.” Solong asthe three heirs, 
one after the other, were alive,- the plaintiff 
was to have no right to the properties 
except those given to him and he would get 
the right after all the three are dead. 
S died during the lifetime of J. The property was 
enjoyed by J andthen by D,on whose death the 
plaintiff claimed the property under the will : 

Held, that under the will J took an absolute 
estate both alienable and heritable and that on 
D's death, the plaintiff had no right to succeed. 


Mahamed Shumssool v. Shewukram (l), Radha 
Prosad Mullick v. Ranimoni Dassi (2), Lallu v. 
Jagmohan (3', Chunilal v. Bai (4) and Mulchand 


v. Bai Ruhshmani (5), 8. A. No. 5:7 of 1924, distin- 
guished. 

Possession by itself may in some cases be suff- 
cient to relieve the person who is or hasbeen in 
possession from the necessity of proving his title and 
the doctrine applies to suits in ejectment though, 
however, only in a limited and occasional operation. 
Pemraj-Bhovaniram v. Narayan Shivram (20). 
Ismail Arif v. Mohamad Gassi (21), Hanmantraw 
v. Secretary of State (22), Krishnarao Yashvant v. 
Vasudev Apaji (28), Ali v. Pachhubibi (24) and 
Bhagwan Singh v. Secretary of State (25), relied on. 

When a person who has lost possession sués to 
recover it, he cannot rest upon his prior possession 
alone unless it was such as to amount to prima 
facie evidence of title. For both title and posses- 
sion have to be proved in such a case. Moreover, 
although the presumption that title goes with pos- 
session, (s. 110, Evidence Act) may come to the 
assistance of a person who has had possession but 
has lost it®it must be open to the defendant who is 
in possession at the date of the suit to disprove the 
plaintiff's title. If the plaintiff's title is disproved, 
he cannot succeed on the basis of his possession 
only. 

[Case-law referred to.] ” 


F.C. A. from the decision of the First 
Class Sub-Judge, Nadiad, in Special Juris- 
diction (ivil Suit No. 27 of 1928. 
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Messrs. M. R. Jayakar and P. A. 
Dhruwa, for the Appellant. 

Messrs. &. N. Thakore and U. L. Shah, 
for the Responents. 

Broomfield, J.—Desaibhai Jivabhai, the 
maternal uncle of the plaintif, had 
a one-third share in a recognised sub- 
division (eleven annas eleven pies) in the 
narwadari village of Ode in the Anand 
taluka. He made a willon September 5, 
1891, ` leaving his property, which was 
partly narwa and partly non-narwa 
(sanadia), first to his senior wife Jhaver, 
then to his junior wife Saker, then 
to his daughter Divali, and finally to the 
plaintif. Jhaver inherited and, after her, 
Divali, Saker having died before Jhaver. 
(Actually it seems there were two wives 
named Saker; the first one died before 
the testator). Divali died on January 27, 
1918, and on her death, according to the 
finding of the trial Judge, plaintif was 
for a time in possession of the estate or 
part of it. The defendants, who were 
co-sharers with Desaibhai in the recognised 
sub-division of the narwa, but are not 
his heirs nor the heirs of Divali, deny that 
plaintiff got possession and claim to have 
been in possession themselves. They have 
admittedly had possession at any rate from 
1921 of all the property left undisposed 
of by Jhaver and Divali except one house, 
lot No. 193 in suit, which is with the 
plaintiff. Plaintiff sues to recover possession 
from them relying firstly on his title under 
the will and alternatively on his possession 
after Divalis death. The suit was filed 
first in the Umreth Subordinate Judge's 
Oourt in 1925 but was returned for 
presentation to the Subordinate Judge's 
Court at Nadiad. The plaint was filed 
there on September 30, 1928. 

The trial Court has found on the construc- 
tion of the will that Jhaver took an absolute 
estate, that Divali succeeded as her heir 
and that the plaintiff takes nothing, be 
not being Divali’s heir; secondly that in 
any case the will could not affect narwa 
properly owing to the provisions of the 
Bhagdari and Narwadari Act, V of 1862; 
_and thirdly, thet plaintiffs temporary 
possession under the circumstances in which 
it was obtained gives plaintiff no right to 
evict the defendants. The suit was accord- 
ingly dismissed. We hold that the find- 
ings of the lower Court on all these points 
are substantially correct. 

The first point to be considered is that 
of the construction of the will. The pro- 
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are the following :— 

“After my death I make my first and senior 
wife Jhaver as kul malik of all my properties 
because she is advanced in age and has good 
understanding and so she is not such as to waste 
away or cause loss to my estate unnecessarily, 
Hence Jhaver should take all my properties into 
her possession and management after my death 
and should do its vakivat in right of khas own- 
ership.” 

Then follow a number of legacies mostly 
to charities but including a gift of land 
to the plaintiff. Provision is also made 
for the maintenance of the testator's step- 
mother and of Saker and Divali during 
the lifetime of Jhaver. The next material 
provision is cl. 12: 

“My wife Jhaver is old. Hence after her death 
I make my second wife Saker the heir of the 
properties that remain and after her death I make 
my widowed daughter Divaliba the heir of all 
the properties that remain. These three are the 
heirs of my properties one after the other and 
they are entitled in law to inherit my properties, 
Hence I, of my free will, make them my heirs 
one after the other. As they go on getting in- 
heritance they should take my properties in their 
possession and manage the same as they please, 
That is, I give all my rights to my heirs which 
I have in law, namely of managing in any way 
I please. They, when they get inheritance have, 
therefore, full right of management and none can 
raise objections.” 

Then it was provided that if a son 
should be born to the testator, he was 
to be the owner of all the properties 
except those given by way of legacy. 
Then follow cls. 14, 15 and 16, atl of which 
are important: 

“(14) On the death of one after the other of the 
heirs abovenamed or one pre-deceasing the other, 
the rest should inherit according to their turn 
and take the property in management and perform 
funeral ceremony of the dead according to the 
custom, 

(15) Just as I am enjoying the above-mentioned 
movable and immovable properties as I please, 
that is as I have a right to sell, gift, mortgage 
or do anything I please, I give the same rights to 
my heirs one after the other, that is first to 
Jhaver, then to Saker and after that to Divaliba, 
They may sell, gift, mortgage or do anything they 
like and none can object to it. 

(16) After the death of all these three heirs 
named by me, Govindbhai Lallubhai, son of my 
true sister (i. e. ae should perform the 
funeral ceremonies of the last heir and should take 
the remaining properties in his possession and 
enjoy it in right of inheritance. He should perform 
my annual shraddha. So long as the three heirs, one 
after the other, are alive Govindbhai has no right 
to the properties except those given to him. He 
gets the right after all the three are dead,” 
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The argument of the learned Counsel 
for the plaintiff is as follows. He admits 
that the language used in respect of 
Jhaver, if the stood by itself, would con- 
fer absolute ownership upon her. But he 


Visions which are material for our purpose + says a contrary intention is expressed later 
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when Sakerba, Divali and plaintiff are 
made heirs in succession to her. There- 
fore, the testator cannot have intended to 
_give an absolute estate. The only way 
in which these persons could inherit one 
after the other is if a succession of 
life estates was intended. It was 
not the dominantidea of the testator, Mr. 
Jayakar says, that each of the persons 
named should -have an absolute estate in 
the strict legal sense which would import 
that the estate would pass to the heirs of 
Jhaver. Regard must be had to the notions 
of Hindus. The plaintiff was the only male 
person in whom the testator was interested. 
There is evidence that he brought the boy 
to stay with him. He would notbe likely 
“to give an absolute estate to his widows, 
and as fortDivali, she was a widow herself 
and had no children so that on her death 
the estate would go to her husband's re- 
lations. 

Mr. Jayakar urges that his construction 
of the will as giving merely a life-interest 
in the property to the widows and danghter 
of the testator and ultimately giving the 
estate absolutely to the plaintiff gives effect 
to all the provisions of the will. If that is 
the correct view of the testator's intention, 
then itis argued that the law will give 
effect to it. The cases cited in this con- 
nection were Mohammad Shumsool v. Shewuk- 
ram (1), Radha Prosad Mullick v. Rani- 
moni Dassi (2), Lallu v. Jagmohan (3), 
Chunilal v. Bai (4), Mulchand v. Bai Ruksh- 
mani (5), and an unreported case S. A. 
No. 557 of 1924 Shukla Balashankar Prem- 
shankar v. Bai Punji, Second Appeal 
No. 557 of 1924 decided on March 17, 1927, 
by Crump and Baker, JJ. These authorities, 
in my opinion, do establish this, viz., that 
where it is clear, on reading the instrument 
asa whole, thatthe testator intended an 
absolute gift over after a life estate or 
series of life estates, then that intention 
will be given effect toin spite of the fact 
that the language used would ordinarily, 
that is apart from the contrary intention 
appearing from the context, have sufficed 
to confer an absolute estate on the per- 
son taking in the first instance. Those 
taking the estate ultimately will then get 


(1)2 IA 7,14 BLR 226; 3 Sar. 405; 22 W R 409; 
3 Suther 43 (P C). 

(2) 351 A 118; 35 O 896; 120 W N7729; 5ALJ 
460; 10 Bom. L R604;8 OL J 48; 18M LJ 287 


(PO). 
(3) 22 B 409. 
4) 24 B 420; 2 Bom. L R 46. 
5) 25 Bom. L R 189; 72 Ind. Gas. 282; A IR 1923 
Bom. 216, 5 
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a Vested interest at once. The cases cited 
by the learned Counsel for the respondents 
in this connection Surajmani v. Rabi Nath 
Ojha (6), Bhaidas Shivdas v. Bai Gulab (7), 
Remchandra Rao v. Ramchandra Rao (8), 
Sasiman Chowdhurani v. Shib Narayan 
Chowdhury (9) and Lalit Mohun Singh Roy 
v. Chukkan Lal Roy (10) contain nothing 
inconsistent with this proposition, since what 
is laid down in those cases as to the nature 
of the estate taken by a Hindu widow is all 
subject to the condition that a contrary 
intention does not appear from the 
context. 

The question is whether there is anything 
inthe context of this will which qualifies 
the words importing en absolute grant in 
the case of Jhaver and Divali, and cuts 
their interests down to alife estate. Leav- 
ing out of account the provision in favour of 
a son, since in fact no son was born or 
adopted, Ido not think it can be serious- 
ly contended that the widows and the 
daughter were intended tohave merely a 
life interest and plaintiff a vested interest 
in the whole estate. Apart from the impro- 
bability of the testator intending that the 
estaie of his danghter Divali should be 
thus limited (daughters in Bombay taking 
absolutely as heirs), the power of alienation 
is conferred upon each of the persons 
named in the clearest possible terms, and 
it is also expressly provided that what 
each successive heir after Jhaveris to get 
is merely the residue and not the estate 
asa whole. In fact, I think, Mr. Thakore 
is right when he says that what the tes- 
tator purported to do was not to create 
a series of life estates—a life estate with 
unrestricted power of disposal is a con- 
tradiction in terms—but a series of ab- 
solute estates. The ouly limitation of the 
estates of the widows and daughter, 
which can be said to be indicated at all, 
is thatthe succession was to be as dic- 

(6) 3514 17; 30 A 84; 5A LJ 67; 12 OWN 
231; 10 Bom. LR 59; 70 LJ 131; 18 MLJ7; 
3MLT 144 (PO). 

(2 491A1; 65Ind, Cas. 974; A IR 1922 P O 193; 


46 B 153; 260 WN 129; 15 LW 412; 20 AL J 
289; 42 ML J 385; 35 OL J 3id; 24 Bom. L R 55l 


E 
(8) 49 I A 129; 67 Ind. Cas, 408; A IR 1922 P © 
45 M 320; 30 ML T 154; 260W N713; 35 O 


PO). 

(9) 491 A25; 66 Ind. Cas, 193; ATR 1922 PO 
63; 1 Pat. 305;15 L W 434; 26 CW N 425; 42M L 
J 492; 30 M L T 242: 20 A L J 362; 350 LJ 427; 
24 Bom. L R 576; (1922) M W N 368; 3P L T 133 


(P 0. 
eu 24 O 834;24 I A 76; 7 Sar. 155; 1C WN 387 
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tated by the testator, that is to say, their 
estates were not to be heritable estates. 
But if that was the testator’s intention, 
it appears tome that it cannot be given 
effect to. There is, as faraslam aware, 


no clear authority for holding that a will. 


of this nature may be construed as con- 
ferring merely a life interest on the per- 
son first designated as absolute owner. 
In Mahomed Shumsool v, Shewakram (1) the 
testator left his properly to his son's 
widow who was described as heir and 
malik, and after her death, there was a gift 
over to the daughters. It was held that 
the gift over to the daughters displaced 
the expressions indicative of an absolute 
grant to the son's widow and that she 
took only a life estate. As to this case it 
is to be noted that the will did not give 
the widow the power of alienation, and it was 
held that she had no such power. In Radha 
Prosad Mullik v. Ranimoni Dassi (2), a 
gift to the testator’s daughters was held 
to convey merely a life interest by reason 
of a gift over to the daughter's sons. But 
here there were no very clear words in- 
dicating an absolute gift to the daughters 
and-the provision in favour of the sons 
was contained in the same sentence. The 
case on which Mr. Jayakar has relied 
perhaps, more thanon any other, is Lallu 
v. Jagmohan (3). The testator in that case 
had made the following will: 

“When I die my wife named Suraj is owner of 
that property. And my wife has powers to do in 
the same way as I have absolute powers to do 
when J am present, and in case of my wife's death 
my daughter Mahalaxmi is owner of the said pro- 
perty after that.” 

It was held that Suraj took only a 
life estate with remainder over to Maha- 
laxmi after her death. But, as pointed 
out by Macleod, ©. J., in Mulchand v. Bai 
Rukshmani (5), this case was decided be- 
fore Bhaidas Shivdas v. Bai Gulab (7), had 
overruled the view previously current in 
Bombay, that there isa presumption that 
a widow is not intended to have the power 
of alienation. Therefore in Lallu v. Jagmohan 
(3), the Court might not have held that 
the widow had an absolute estate anyhow 
even apart from the gift over. The same 
considerations apply to Chunilal v. Bai (4), 
which merely followed in Lalluev. Jagmohan 
(3). As for Moolchand v. Bai Rukshmani 
(5), the gift over in that case was to the 
testator’s sons, and that was the circum- 
stance on which the Court mainly relied in 
holding that the widow was intended to 
have a life interest only. In the unreported 
case it was possible for the Court to hold, and 
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it did hold that the widow had not been given 
the power to alienate. All these cases, there- 
fore, are distinguishable from the present, 
for here there cannot be the slightest doubt 
as tothe power of disposal. Itis true that 
the testator says, referring to Jhaver, 
that she was advanced in age and of good 
understanding and not such as to waste 
away or cause loss tothe estate unneces- 
sarily. But this at mostisno more than 
a pious wish that the estate should be 
kept intact as far as possible. Unambiguous 
dispositive words in a will are not to be 
controlled or qualified by any general 
expression of intention: Bai Dhanlaxmi v. 
Hari Prasad (11). Moreover, in  Divali's 
case there are no similar words. I think it 
18 impossibie to argue on the construction 
of this will that the plaintiff got a vested 
interest. The most he was intended to 
get was the residue, if any, remaining 
undisposed of after Divali’s death. Now 
an absolute estate may be made defeasible 
in certain circumstances [there is for in- 
stance; s. 181, Succession Act; see also 
Bai Dhanlaxmi v. Hariprasad (11)], but it 
cannot be cut down to a life estate merely 
by a gift over ofthe residue. In Raghu- 
nath Prasad Singh v. Deputy Commissioner, 
Partabgarh (12) their Lordships say (p' 
#*) 

eae on the part of a testator in India to 
restrict devolution of properties which he bequeaths 
to a legatee absolutely and to prevent alienations 
of such properties are quite common, and wills 
containing such provisions have often come up for 
decision before the Board. The question for deter- 
mination has always been whether there are dis- 
positive words creating an estate of inheritance in 
the first instance; and, if so, whether the subsequent 
restrictive clauses are sufficient to displace the 
effect of such dispositive words or whether such 
subsequent clauses are merely repugnant to the. 
absolute estate.” 


In that case the estate in question was 
in terms declaredio be a heritable estate 
and their Lordships held that the restrictions 
on alienation imposed by the testator 
were void as repugnant to the absolute 
estate conferred. Here we have what is 
really the converse case. The estates con- 
ferred on Jhaver and Divali were clearly 
alienable estates. Can it be held that they 
were not also heritable estates? The Privy 
Council has decided, in Lalit Mohun 


(11) 23 Bom. L R 433; 62 Ind. Cas. 37; AIR 1921 
Bom. 262; 45 B 1038, 

(12) 561A 372; 120 Ind. Cas. 641; AIT R129 P © 
283; 4 Luck. 183; 30 L W 619,60 W N 862; 34 © 
W N 61; 979) A L J 1265; Ind. Rul, (1930) P O 
1; 32 Bom. L R 129; 58 M LJ1;51 CL I16 
(PO NA : 7 = 

*Page of 56 I A.—[Ed.] ° 
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Singh Roy v. Chukkan Lal Roy 
(10), that the use of the word 


“malik is ordinarily sufficient to connote 
an estate both heritable and alienable even 
inthe case of a Hindu widow, “Waras” or 
heir has the same connotation: Chunilal 
v. Bai (4). Mr. Jayakar has admitted that 
the language used in this will would 
suffice to confer such an estate both on 
Jhaver and Divali, but he urges that this 
language is controlled by the gift over to 
the plaintiff after Divali’s death. It may be 
arguable that the various Privy Council 
rulings still leave it open to the Court to hold 
that if the intention that an estate should 
be alienable but not heritable be sufficiently 
clearly expressed, it might be given effect 
to, but I cannot think that the argument 
is sound. For what would be the meaning 
of a restriction which could be immediate- 
ly and completely defeated by the exercise 
of the power of alienation ? Ít seems to me 
that such an interference with the normal 
course of devolution of the estate, or rather 
of the residue thereof,if any, would be just 
as much repugnant to the absolute charac- 
ter of the estate conferred as any restric- 
tion on the alienation of a heritable 
estate: 

Mr. Thakore referred us to two English 
cases Pery v. Merritt (13) and in re Percy; 
Percy v. Percy (14). In the former case, 
where the whole residue of the testator’s 
personal estate was given to his wife for 
her own absolute use and benefit, a gift 
over after her death was held void as too 
indefinite and repugnant to the power of 
disposition given to her. In the latter case 
a gift of £10,000 was held to confer an 
absolute interest in spite of a gift over. 
Mr. Jayakar points out that these cases, 
and alsothe previous authorities referred 
to in them, were cases of gifts of personalty, 
and argues that in the case of realty the 
rule would be different. He cited In re 
Stringer's Estate; Shaw v. Jones-Ford (15), 
where the facts were these: The testator 
gave his real and personal estate to his 
brother J with full power to sell and dis- 
pose thereof by deed, writing, will or other- 
wise; but in case J should not dispose of 
the said real and personal estate, or any 
part thereof, he gave the same, or such 
part thereof as he should not dispose of 
to J H for life, with remainders over. The 

(13) (1874) 18 Eq. 152; 43 L J Oh. 608; 22 W R 


(14) (1883) 24 Oh. D 616; 53 L J Oh. 143; 49 L T 

4. 

(15) et, 6 Ch. D 1; 46 LJ Oh. 633; 25 W R 815; 
37 L T 233. ° 
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testator also made various dispositions with 
special reference to the alternative of the 
survivorship of himself or J. J died in the 
testator’s lifetime. The Court of first ins- 
tance held that the gift of the real and 
personal estate to J was an absolute gift, 
but on appeal it was held, reversing this 
decision, that taking into consideration the 
whole will, the gift toJ must be read as 
a gift to him for life with an absolute power 
of appointment, and with a gift over if J 
should die before the testator, or if he should 
survive but notdispose of the estate ; and 
that in the event which had happened the 
gift over was valid. In my opinion, this 
case does nol really assist Mr. Jayakar's 
argument. The general rule, as stated both 
by James, L. J., and Baggallay, La J.,is very 
definitely against him. Thus James, L. J., 
observed (p. 14*) : 

“It is settled by authority that if you give a 
man some property, real or psrsonal, to be his 
absolutely, then you cannot by your will dispose 
of that property which becomes his. You cannot 
say that, if he does not spend it, if he does not 
give it away, if he dves not will it, that] which he 
happened to havein his possession, or in his drawer, 
or in his pocket at the time of his de. —, shall 
not gu to his heir at law if itis realty, or to his 
next of kin if it is personalty, or to his creditors 
who may have a paramount claim to it. You can- 
not do that if you once vest property absolutely in the 
first donee. That is because that which is once vest- 
ed in a man, and vested de facto inhim, cannot be 
taken from him out of the due course of devolu- 
tion at his death by any expression of wish on the 
part of the original testator.” 

Similarly Baggally, L. J., after referring 
to the clause in the will “provided he shall 
not dispose of my said real and personal 
estate, or any part thereof as aforesaid,” 
observed as follows (p. 18*) : 

“Now I quite agree that if that proviso was only 
to take effect in the event of the brother surviv- 
ing the testator and not disposing of the property 
pursuant to the power previously given to him, the 
proviso would be repugnant, and might be rejected 
on that account.” 


In the particular circumstances of that 
case it was held that the rule did not apply. 
The first donee died before the testator and 
the original gift never look effect at all. 
Moreover, the testator had contemplated 
that it might be so and had made various 
dispositions to come into effect in that 
event including the appointment of execu- 
tors. It wag, therefore, held that the will 
read asa whole was inconsistent with an 
absolute gift to the testator’s brother, and 
also inconsistent with the notion that the 
testator was only dealing with what his 
brother had left undisposed of. In the case 
with which we are concerned, however, I can 


*Pages of (1877) 6 Ch. D.—[Ed.] 
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see no similar reasons for holding that the 
general rule laid down by their Lordships 
in In re Stringer's Estate: Shaw v. Jones: 
Ford (15), should not apply. Mr. Thakore 
ciled Indian cases on the same point. 
In Sures Chandra Palit v. Lalit 
Mohan Dutta (16), it was held that 
where a devisee takes an absolute interest, 
a gift overon his failure to dispose of the 
Property, or of whatever part of the 
property he does not dispose of, is void. 
This was followed in Sulochana V. 
Jagatiarini (17). In these cases the rule 
was applied to real estate. By way of 
conclusion to this part of the case I may 
quote the observations of Lord Davey in 
Lalit Mohan Singh Roy v. Chukkun Lal Roy 
(10): 

“It is possible that a testator may have imperfectly 

understood the words he has used, or may have mis- 
conceived the effect of conferring a heritable estate, 
but this would not justify the Court in giving an 
interpretation to the language other than the ordinary 
legal meaning.” | , 
I think the trial Judge's view that Jhaver 
took an absolute estate both alienable and 
heritable is right though the authority on 
which he mainly relies, Bhaidas Shivdas v. 
‘Bai Gulab (7) is hardly relevant to the 
present case. 

Next there isthe point that the aliena- 
tion in favour of plaintiff is void under the 
Bhagdari and Narwadari Act. The relevant 
sections for our purpose are ss. 3 and 5 
which are as follows : 

“Section 3.—It shall not be lawful to alienate, 
assign, mortgage or otherwise charge or incumber 
any portion ofany bhag or share in any bhagdari or 
narwadari village other than a recognised sub- 
division of such bhag or share, or to alienate, assign, 
mortgage or otherwise charge or incumber any 
homestead, building site (gabhan) or premises ap- 
purtenant or appendant to any such bhag or share or 
recognised sub-division, appurtenant or appendant 
thereto apart or separately from any such bhag or 
share, or recognised sub-division thereof.” 
© “Section 5.—Nothing inthis Act contained shall be 
construed as prohibiting the alienation, assignment, 
mortgaging, charging or incumbering any bhag or 
share, or recognised sub-division of any bhag or 
share, in any such village as aforesaid, conjointly 
and in the gross with its homestead, building site 
(gabhan) and other proper appurtenances, if such 
alienation, assignment, mortgage, charge or incum- 
brance be in other respects warranted by law, the 
object and intention ofthis Act being to prevent the 
dismemberment of bkags or shares or recognised sub- 
divisions thereof, in bhagdari or narwadari villages, 
and also to prevent the severancee of homesteads, 
building sites (gabhan) or other premises, appurtenant 
or appendant to bhags or shares, or recognised sub- 


divisions of bhags or shares, from the same or any of 
them.” 


(16) 20 C W N 463; 31 Ind. Cas, 405 22 CL J 
316; AI R 1916 Cal. 405. 

(17) 30 © L J 51; 53 Ind. Cas. 602; A IR 1919 
Oal, 847. 
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The learned Counsel for the plaintiff 
admits that the will is an alienaticn, but 
argues that Desaibhai had a distinct and 
separate interest which should be regarded 
a3 a recognised sub-division within the mean- 
ing of the Act. The facts on which he 
relies are these. In 1872 Jethabhai 
Nathabhai Mathur and Desaibhai Jiwabhai 
representing three branches of the narwa- 
dari family, partitioned their houses and 
house sites among themselves. In 1880 
they also partitioned some of their lands, 
not by metes and bounds, but by an 
arrangement dividing the rents paid by 
the tenants. In 1893 when Nathabhai 
Mathur died, the names of his widows 
were entered in the narwa khata along with 
those of Desaibhai and Jethabhai. 

In the same year Dahyabhai who is 
defendant No. lin the present suit, was 
adopted by one of these widows. Deszibhai 
objected tothe adoption and filed a suit to 
contest its validity. The Court held that 
the adoption was valid and that the three per- 
sons Nathabhai Mathur, Desaibhai Jiwabhai 
and Jethabhai Nathabhai were separate 
and had a distinct and separate interest in 
the property. The judgment in that suit is 
Ex. 206. Mr. Jayakar’s contention is that as 
Desaibhai dealt in his will with the whole 
of his interest, which has been recognised 
by the Court as aseparate share and which 
would have gone to his widows and heirs 
apart from the will, there has notin fact 
been any dismemberment of the narwa 
which is what the Act is intended to 
prevent. That had already happened long 
before. That is the argument. Bul what 
had happened before was a private arrange- 
ment among members of the narwadar 
family. The assignment of Desaibhai’s 
interest to the plaintiff can hardly stand 
on the same footing, for he is not a 
narwadar. Moreover, apart from that, I 
think there can be no doubt that “recog- 
nised sub-division” in the Act means a 
sub-division recognised by Government, 
There isno definition of the term, but the 
origin of these tenures—as to which, see 
Doisang Bhavsang v. Collector of Kaira (18) 
-—and the fact that the liability to pay the 
Government assessment is imposed upon 
recognised shares, point to the conclusion 
that Government and no other authority is 
to determine the bhags and sub-divisijons 
thereof. 

There is authority for this view in Gulab 
Narotam v. Secretary of State (19). It was 


(18 4 B 367. 
(19) 8 B 596. $ 


638 
held in that case that a bhag means an 
aliquot share of a village subject to an 
aliquot portion of the total land-tax imposed 
on it and not any sub-division by partition 
or otherwise. It isan admitted fact that 
the Government records show annas eleven 
and pies eleven as a recognised sub- 
division, and no shares in that sub-division 
have sofar been recognised by Government. 
The gift of a share therein to plaintiff 
would, therefore, be an alienation probibit- 
ed by the Act. It follows that even if 
plaintiff got an interest under the will, it 
could give him no tille to the narwa land in 
suit. Then we come to the point of plaint- 
iff’s alleged possessory title. Mr. Jayakar's 
argument on this issue is as follows. If the 
will was invalid, it should have been 
challenged within six years or twelve years 
at most. Itis now too late to challenge the 
alienation as the period of limitation expired 
at latest during the life of Divali. Plaintiff 
went into possession in 1918 when his name 
was entered in the records and he began to 
collect rent. He was dispossessed in 1922, 
the dispossession being finally confirmed in 
1924. The present suit was brought 
originally in 1925. So Mr. Jayakar says, 
the plaintiff got into possession under a 
prima facie title and was dispossessed by 
mere trespassers. Therefore, he is entitled 
to be restored to his possession unless the 
defendants can prove a superior title. But 
the defendants have none. Plaintiff is 
entitled to hold possession until evicted by 
the rightful heir or by Government. Mr. 
Jayakar does not say that he can tack his 
possession on to that of the widow and 
daughter of the testator, but he does argue 
that Lis case is strengthened by what he 
calls the continuous dispossession of the true 
owner. 

Now Jhaver as Desaibhai’s widow would 
of course have got the estale anyhow as his 
heir, and Divali would have succeeded any- 
how as Jhaver’s heir or as the heir of the 
testator. But Mr. Jayakar relies on the fact 
that they both carried out the proVisions of 
the will, the lands directed to be given as 
legacies to charitable institutions were 
given; plaintiff himself got his legacy of 
twenty bighas; various mortgages were 
effected by Jhaver and Divali. The defend- 
ants were aware of this and did not protest. 
After Divali’s death plaintiff's name was 
entered in the mutation register of the 
Record of Rights on February 21, 1918, 
(Ex. 216); he was shown as the heir of 
Divali. There is nothing in the register to 
indicate that any inquity took place and in 
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fact the plaintiff has admitted that there 
was none. But he says that defendant No. 1 . 
was the Ughratdar or Revenue Patel at the 
time and knew all about it. In April 1918, 
the Talati proposed that plaintifi’s name 
should be entered as Divali’s heir in the 
warsa natrak or heirship register (Ex. 120). 
In his proposal he referred tothe will and 
stated that plaintiff was in possession. The 
mamlatdar, however, disagreed with this 
recommendation, and his order, with which 
the Deputy Collector concurred, was that 
plaintiff's name could not be entered and 
that Divalis name must be deleted. The 
mamlatdar’s order was on June 8, 1918, that 
of the Deputy Collector on March 2, 1919. 
Plaintif made an application to the Collector. 
That officers reply is Ex. 57, dated October 
10,1919. The plaintiff was informed 


“that henot being a member of the narwadar 
family his name cannot be entered in the place of the 
deceased narwadar. This, however, will not prejudice 
his actual possession of the land.” 


However the plaintiff carried his appeal 
to Government, and ultimately on June 2, 
1922 his name wasentered inthe narwa 
khata (Ex. 149). In the meantime on 
August 23, 1921, defendant No.1 made an 
application, which is contained in Ex. 229, 
complaining that although he himself was 
in possession of Divali’s land the plaintiff's 
name had been wrongly entered. The 
mamlatdar inquired of the Talati how it 
happened that plaintiff's name was entered, 
and the Talati reported on September 24, 
1921, that the lands had been entered in 
plaintiff's name in place of Bai Divali as 
heir onthe authority of the will produced 
by him, but on inquiry the said lands were 
found to bein the possession of tLe appli- 
cant, i.e., defendant No. 1. Thereupon an 
inquiry was held by the mamlatdar. The 
tenants and the matadars supported d>fend- 
ant No. 1, and on June 15, 1922, the mamlat- 
dar decided against plaintiff whose name 
was ordered to be removed from the Record 
of Rights. The Takrari Register con- 
taining the details of the inquiry is 
Ex. 72. Plaintiff appealed to the Deputy 
Collector, but his appeal was dismiss- 
ed on’ November 5, 1922. He then 
appealed to Government but also without 
success. The Government resolution finally 
disposing of the matter is Ex. 230. In 
consequence of this decision the plaintiff's 
name was removed from the narwa khata 
also. Mr. Jayakar contends that the 
plaintiff was in possession of the estate 
from 1918 to 1921. But at the beginning of 
1921 his ‘rent-notes were lost cr stolen and 
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that enabled the defendants to win over the 
tenants and get plaintiff's name deleted 
from the record by false evidence In 
January 1921, it appears the plaintiff did 
publish a notice (Ex. 89) stating that 
some rent-notes had been taken from his 
bouse by somebody, and offering a reward 
of Rs. 25 for their return. He afterwards 
sent notices to the tenants calling on them 
to payrent and referring to the loss of 
the rent-notes, and he brought a couple of 
assistance suits. ljut the tenants did not 
pay. The assistance suits were dismissed 
and plaintiff did nothing more until he 
filed this suit. It is desirable, I think. 
to state what exactly the trial Judge's 
findings areas tothe fact of plaintiff's 
possession. He says at p. 11 of the print: 

“Itis clear that plaintiff somehow or other got 
into possession and got his name entered in the 


Record of Rights on the strength of the will of 
Desaibhai.” 

Again at p. 13: 

“After the death of Divali plaintiff began to 
take rents from some tenants. It is not that all 
the tenants attorned to the plaintiff. There was 
no question of taking rent-notes immediately after 
the death of Divali. He might have been success- 
ful even in taking some rent notes from the ten- 
ants later on in July but when the question of 
entry of hisname in the narwa khata cropped up, 
the narwadars objected andthe fight began.” 

Later, on the same page hesays : 

“The conduct of both the parties proves that 
plaintiff was in possession in Samvat 1974, (1918 
A. D.) of some lands but was notin possession 
thereafter.” 

At p.14 he says: 

“The result is that plaintiff was in possession 
of some lands after the death of Divali for some 
time, but the defendants anyhow won over the 
tenant:” 

Finally summing up at p. 18 he says: 

“In the present case | have already held that 
plaintiff might have got possession of some of the 
lands and taken rent-notes of the same, Plaintiff 
could not get possession of the lands whichjwere joint 
nor of the property which was in possession of 
the mortgagees, I have also found that plaintiff 
‘was in possession of some lands only for a year. 
It has further been found that plaintiff did not 
peaceably enter into possession and since his 
name was entered in the mutation register, there 
was adispute about his title to the land.” 


These findings are very tentative and 
indejnite. The learned Counsel for the 
plaintiif taking it that it has been held in 
his fevour that plaintiff was in possession 
tor atime, at any rate, afteg Divali’s death 
(he says it was for three years and not 
one) contends that on the authorities his 
client is entitled to evict the defendants 
who have dispossessed him without any 
title. They are, he says, no better than 
trespassers, and possession is a good 
title against all persons except the right- 
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ful owner. We have had the benefit of a 
very full and learned argument at the 
Bar on this as on other points in the case. 
If I do not propose to refer in detail to the 
authorities, itis notout of any disrespect 
tothe arguments of learned Counsel but 
because on the view which we take of the 
facts no question of law arises on this 
part of the case. That possession by 
itself may in some cases be sufficient to 
relieve the person who isor has been in 
possession fromthe necessity of proving 
his title, isa proposition which I think 
cannot be disputed : see Pemaj Bhavani- 
ram v. Narayan Shivaram (20), Ismail Ariff 
v. Muhammad Ghouse (21), and Hanmuntraw 
v. Secretary of State (22). These were not 
actually suits in ejectment, but the doc- 
trine has been applied to suits in eject- 
ment: Krishnarao Yeshvant v. Vasudev 
Apaji (23), Aliv. Pachhubibi (24), and 
Bhagwan Singh v. Secretary of State (25). 
It would seem, however, that in such 
cases it can have only a very limited 
and occasional operation. In spiie of some 
dicta ina few of the cases to which we have 
been referred which may seem to indicate 
a different view, I take the law to be this. 
(I am not speaking of possessory suits 
under s. 9, Specific Relief Act, which are 
in a special category and which of course 
must be brought within six months of 
dispossession): When a person who has lost 
possession sues to recover it, he cannot rest 
upon his prior possession alone unless it was 
such as to amount to prima facie evi- 
dence of title, for both title and posses- 
sion have to be proved in such a case: 
Dharni Kanta v. Gabar Ali (26), Mohima 
Chundar Mozoumdar v. Mohesh Chundar 
Neogi (27), Ramchandra Martand v. 
Vinayak Venkatesh (28), also Secretary of 
State v. Cheltkani Rama Rao (29). Moreover, 


(20) 6 B 215. 

(21) 20 O 834; 20 I A 99; 6 Sar. 305; 17 Ind. Jur. 
321 (PO). 

(22) 25 B 287; 2 Bom. LR 1111. 

(23) 8 B 371. 

(24) 5 Bom. L R 264. 

(25) 10 Bom. L R 571. 

(26) 15 Bom. L R445; 18 Ind. Cas. 17; 13M LT 
185; (1913) M W N 157; 17 O W N 389; 17 O LJ 277; 
25 M LJ 95 (PC). 

(27) 16 ( 473; 16 I A 23; 5 Sar. 321 (P 0). 

- (28) 42 O 38!; 25 Ind. Cas. 290; A IR 1914 PO 
1; 41 I 4290; 18 O W N1lő54, 27M L J 333; 11 
W 831; 10 NL R 1123; 16 M LT 447; (914) M 
W N 835; 16 Bom. L R 863,12 A LJ 1281; 200 L 
J 573 (P O). 

(29) 43 I A 192: 35 Ind. Cas. 902; A IR 1916 
PO 21; 39 M 617, 31 M LJ 324; 20 CWN 1811; 
(1916) 2MW N 224,14 AL J 1114; 20M LT 435; 
4L 486; 18 Bom. L R 1007; 25 O L J 69 (P 0). 
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although the presumption that title goes 
with possession (s. 110, Evidence Act) may 
come to the assistance of a person who 
has had possession but has lost it, as held 
in Bhagwan Singh v. Secretary of State (25) 
it must be open to the defendant who isin 
possession at the date of the suit to dis- 
prove the plaintiff's title. That seems 
‘clear from the language of s. 110. If the 
plaintiff's title -is disproved, as in the 
present case we hold that it is, he cannot 
succeed on the basis of his possession 
only. The facts that plaintiff in this 
vase has admittedly been out of possession 
for several years and that defendants, 
who have admittedly had possession at any 
rate from 1:21, have succeeded in show- 
ing that he has no title, are enough, in 
my opinion, to distinguish all the cases 
on which Mr. Jayakar has relied. There 
is an additional point, though I am not 
sure that it makes much difference in 
principie. It does not appear that either 
under the Bhagdari and Narwadari Act 
or otherwise, the defendants have any 
right to possession of the estate of Desai- 
bhai. Nevertheless they were co-sharers 
with Desaibhai in the narwa, and the in- 
terests of the narwadars, who are res- 
ponsible for the payment of the assess- 
ment, may be said to be affected by 
alienations of unrecognized sub-divisions. 
The defendants can hardly therefore be 
regarded as mere trespassers. For these 
reasons, I hold that even if plaintiff had 
proved his possession for three years, it 
would not have entitled him to evict the 
defendants in the circumstances of this 
case. 

But as a matter of fact we do not find 
plaintiff's possession proved. The entries 
in the records and the orders of the 
Revenue Authorities on which Mr. Jayakar 
has mainly relied, do not really prove 
that he had actuai possession. Tne fact 
that the Talati entered his name in the 
mutation register in February 1918, and 
` proposed to enter itinthe warsa patrak 
in April 1918, mentioning in the latter 
case that he was in possession, Cannot 
be relied upon, in the face of the Talati’s 
explanation in his report to the mamlat- 
dar in September 1921, that the entries 
had been made on the strength of the 
will and that inquiry had shown that 
plaintiff was not in possession at all. In 
that connection’ it should be mentioned 
that the entry in the mutation register 
was made within a month of Divali’s death. 
At that time, and even in April when 
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the Talati referred to the plaintiff's pos- 
session in the warsa patrak, it is hardly 
possible that there can bave been any 
tangible evidence of a change in the 
possession of the property to the knowledge 
of the Talati. 

The actual possession of the lands was 
with the tenants end there would be no 
question of new rent notes at that time. 
The rent notes which plaintiff says he 
took afterwards were not entered in the 
Talati’s tenancy register. Then some of 
the narwa lands belong to the co-sharers 
jointly and are managed by a private 
Talati, who collects the rents and pays 
to the co-sharers. The private Talati at 
the material time was one Tribhuvan. 
He was dead at the time of the suit, but 
he made a statement in the inquiry held 
by the mamlatdar in June 1922, Ex. 196. 
This statement is a strong piece of evi- 
dence ageinst plaintiff, for Tribhuvan said 
that he hed never at any time paid 
the plaintiff any rent on account of 
Divali’s share in the joint lands but had 
paid it all to defendent No. 1. The trial 
Judge says that this statement of Tri- 
bhuvan is inadmissible, though it was in 
fact admitted in evidence. His reason 
seems to be that the signature of Tri- 
bhuvan is not sufficiently proved by the 
evidence of his son, Ex. 195. But the 
document forms part of the revenue 
inquiry papers, and | can see no reason 
why the evidence of Tribhuvan’s son 
should not be accepted. He has sworn 
that the statement bears his father's signa- 
ture, and in my opinion his cross-exami- 
nation does not suggest that he was not 
in a position to identify it. The state- 
ment is therefore sufficiently proved and 
it is admissible as having been made 
in the course of business or professional 
duty. The fact that in all these pro- 
tracted inquiries the plaintiff failed to 
satisfy the authorties of his possession tells 
heavily against him, for it clearly ap- 
pears that if he had possession they were 
prepared to recognize him. 

Mr. Jayakar lays stress on the Col- 
lector’s letter of October 1919, Ex. 57,. 
by which plaintiff was informed that al- 
tnough his ngme could not be entered, 
it would’not prejudice his actual posses- 
sion of the land. But Ido not think that 
that means that the Collector was satis- 
fied that he had possession in fact, and. 
even if he was under that impression at 
that time, the evidence shows ihat after 
full inguiry the authorities decided other- 


` 
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: Wise. Much has been made of the .fact 
’*that.defendant No. 1 did not complain 
fo the authorities about the entry of 
Plaintiffs name until August 1921. 
‘if he was in possession all allong, as he 
asserted in his application, Ex. 229, his 
Inactivity can hardly be regarded as sas- 
picious. In 1921, plaintiff began send- 
ing Notices to the tenants and filing 
assistance suits, and it was that appar- 
ently which moved the defendant b) take 
action. Next after the Revenue Records, 
Mr. Jayakar relics mainly on plaintifs 
account book, Ex. 92, which purports to 
show the receipt of rent from the tenants 
of separate lands and from the private 
Talati. But Ex. 92 is only a rough memo- 
randum book in which entries could be 
made at any tims. Its appearance ‘is not 
such as to inspire any contidence and there 
1s no corresponding ledger. Moreover, it 
cannot be said to be properly proved. 
Plaintiff says that the book is written 
partly by himself, partly by ths Talati 
Tribhuvan and partly by othar persons. 
Tribhuvan’s son, however, depases that the 
entries pointed out to him are not in his 
father’s handwriting, and the other per- 
sons have nos been called. There is no 
other documentary evidence. Plaintifi’s 
story is that the rent- notes were stolen, 
but I am very sceptical about that. I 
doubt very much if he ever had any. Ib 
would have been a different matter of 
course if there had been any reference to 
the rent notes in the tenancy register. 

Then there is the oral evidence. A 
large number of witnesses have been exa- 
mined but they do not include any of the 
tenants. The tenants whoss names have 
been mentioned by plainti¥ have been 
called by the defendants and they re- 
pudiate the plaintifi's case. The sugges- 
tion is that they ave coiluding with the 
defendants, which I suppose is possible, 
bat. does not seem at all probable. Tha 
plaintiff's witnesses are mosily paopte who 
say they were called to write rent notes 
for him. Some depose to 
of rent by such and such a tenant, ona 
single ocasion mostly. Some support 
specific -entries in the plaintiffs accounts. 
The most important perhaps is Bhikabhai, 
Ex. 119. He was the Ujharaidar or Re- 
venue Patel. But his statement that 
plaintif was in possession and was re- 
covering ren is flatly contradicted by 
a statement which he signed as one of 
the matadars in the inquiry before the 
mamlatday in May 1922: Ex 121, The 
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learaed trial Judge was obviously not 
much impressed by the evidence of these 
witnesses. [ think -myself it is worth 
little or nothing. The defendant examin- 
ed many of the tenants and produced 
the rent notes. They have also produced 
account books though:t a late stage of 
the case. These bookswere brought by 
Tribhuvan’s son, and as they were produced 
late, were apparently not admitted in 
evidence. But it was obviousiy the pleint- 
iff's duty to produce the b oks kept by the 
joint Talati. 

The trial Judge thought that the defen- 
dents’ evidence was most unsatisfactory. 
In my opinion it is better than the 
plaintiff's evidence anyhow, and the force 
of the learned Judges criticism is very 
much weakened by the fact that he 
thought that defendants had not produced 
their rent notes in the revenue inquiry. 
It seems quite clear that they did (see 
the Talati’s report in col.G of the Takrari 
Register Ex. 72). Anyhow, of course, the 
plaintiff must prove his case and cannot 
rely on the weakness of the defendant's evi- 
dence. Iam not satisfied that the plaintiff 
ever got real or effective possession. The 
evidence proves no more than an unsuc- 
cessful attempt to obtain it. The result 
of our findings is that the appeal 
fails and must be dismissed, with 
cosis. This is subject to one small 
exception. In our opinion, the  piaint- 
if is entitled to the declaration and 
injunction which he asks for in respec: of 


‘house lot No. 193, waich had admitledly - 


been in his possession at any rate from 
the time of Divali’s death. The evidence 
does nos appasrto make it clear thot this 
house forms part of the mnarwa property.. 
Even if it does, the defendants have not 
been able to show that they have any 
right toit. If the plaintiff were evicted 
he couldsue to recover possession under 
s. 9, Specific Relief Aci and would be entitl- 
ed to recover without proof of his title. 
That being so, we declare that plaintiff is 
entitied to the possession of this house los 
No. 193 as against the defendants, unless 
and until they establish their right to itin 
dus course of law. We also grant an in- 
junction restraining ‘the defendant fron 
interfering with plaintifs possession until 
such time. Thisis a minor point waich 
shou'd not affect the cosis of the appaal. 
There are cross-objections by tae defen- 
danis in respect of tke order made by the 
trial Judge as to the costs in his Court. He 
has*ordered the partieste bear their own 
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costs. Learned Counsel for the defenden's 
contends that in view of ihe {ndings of this 
Court costs should follow the event accord- 
ing to tLe oidinery rule. It „appears to 
us, however, that p:obably this litigation 
would never have arisen but for the ambi- 
guity of the provisions of the will. The 
difficulty in the construction of the will has 
been caused by the language used by the 
testator himself. Moreover, es the defen- 
dants have been in possession for a number 
of years of properiy to which apparently 
they are not entitled, we see no reason 
why they should not be ordered to pay their 
own costs. The trial Court's order as to 
- costs will therefore stand. The cross-objec- 
tions are dismissed with ccsis. 

_ Macklin, J.—I agree. The main ques- 
tions for consideration in this case are 
whether the plaintiff has proved his title 
tothe property in suit by reason of the 
will, orin the alternative, whether he has 
‘proved a title by reason of his having 
been in possessicn of the property. The 
will gives en estate to {wo women, Jhaverba 
and Divalibe end then an estate to the 
plaintiff, and itis Mr. Jayakar'’s conten- 
tion that upon a true construction of the 
will the estates to the two women are no 
more than life estates. He relies first 
upon Mahomed Shumsool v. Shewah- 
ram (1),,and upon Radha Prosad Mullick 
v. Ranimoni Dassi (2), where it was held 
thatin construing the will of a Hindu it 
is not improper to take into consideration 
what are known to be the ordinary notions 
_and wishes of Hindus with respect to the 
devolution of property. But the rule laid 
down in these two cases is subject to a 
further rule laid down in Surajmani v. 
Rabi Nath Ojha (6), that the mere fact of 
the legatee being a woman . who does not 
ordinarily take an absolute estate, is not 
enough to cut down thefull rights that the 
word “malik” confers. Those rights can 
be cut down only if there is something in 
the context of the will itself which clearly 
qualifies the use of the word. This pro- 
ceeds from the ordinary rule of construc- 
ticn that clear and unambiguous disposi- 
tive words ought rot to ke ecntrollcd cr 
qualified by any mere generel expression 
of intention, and that technical words or 
words of known legal import, fcr example 
“malik”, must have their jegal cffect, un- 
less there are such inconsistent wordsin 
the will as would make it clear that the 
testator did not intend to use in their 
technical sense words which happened to be 
technical words. _ À 


GOYINDBHAT v. bAuyabgat (BOM.) 


163 10 


Mr. Jayakar then cited certain cases in 
which the facis are superficially similar to 
the facts of the present case, and where 
words which appeared at first sight to con- 
fer an absolute estate were taken as con- 
ferring only a limited estale. But it is 
evident that every will must be construed 
by itself on its own merits, and that two 
wills which read as a whole may appear 
to be superficially similar in their terms 
may, when fully considered, show that the 
testators had different intentions. In the 
present will along with the gift of ar. 
absolute estate to Jhaver and Divaliis a 
provision that an absolute estate of what 
remains of the property shall go to the 
plaintiff. This last provision is clearly in- 
consistent with the notion of an absolute 
estate for Jhaver or Divali since an ab- 
solute estate carries with it the right to 
bequeath it to any one that the’ owner 
pleases, or (in the case of intestacy) the 
right of the heirs to succeed to the estate. 
The question then is whether the pleintifi’s 
legacy of an absolute estate to take effect 
after the death cf Divali cught to be allow- 
ed to show an intention cn the part of the 
testator that the previous estates of Jhaver 
and Divali were only limited estates. Apart 
from the inconsistency raised by the provi- ` 
sion that the-estate in the end must 
go to the plaintiff, I do not think it is 
possible, on reading the will as a whole, 
tosay that the intention of the testator 
was not that the earlier estates should be 
absolute estates but that they should be 


“only limited estates. 


The women are described es “malik.” 
They are allowed to sell, gift, morlgage, or 
do anything they like with the property ; 
and after the last of them is dead, what is 
given tothe plaintif is an absolute estate 
in what remains. [take this to mean that 
the testator intended the women in turn to 
have an absolute estate to deal with as 
they liked ; but that ifthere happened to 
be anything left, then they could not dis- 
pose of that by a will, but it must go 
to tke plaintiff. Ido not take it to mean 
that they were to have only a life estate 
which should afterwards go to the plaintif. 
In my cpinionethe use of the expression 
“uhat remains of the property” rules cut 
the latter iniepretaticn. Clearly tke pro- 
vision that what remains of the estate 
will go tothe plaintiffis inconsistent with 
what has gone before, viz., the bequest of an 
alienable and heritable estate to Jhaverba 
and afterwards to Divaliba. The provision 
as 1egards the - plaintiff is in fact repugnant 
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to the earlier provisions; it is clearly in- 
consistent with the notion of an absolute 
estate in his predecessors, and clearly also 
Jhaver could have defeated the provision 
in favour of the plaintiff by selling the 
properly and so preventing there being any 
remaining property io goto the plaintiif. 
That being so, I do not think that it is 
possible to give effect to the will so faras 
the plaintiff is concerned. 

In Bhaidas Shivdasv. Bai Gulab (7), it was 
held that where a widow takes an absolute 
estate a gift over of what might remain 
over at her death is inoperative. In 
Perry v. Merritt (13), a bequest to trustees 
for the absolule use of the testator's wife, 
with provision for the estate togo after her 
death to certain legatees efter paying the 
debts of the wife, was held to be invalid es 
regards the gift over, and the wife's property 
went to her heirs. Similarly in In re Perey, 
Percy v. Percy (14), there was a legacy of 
£10,000 tothe wife in terms which show 
that it was hers absolutely, and the will 
provided that it should go to a certain 
legatee afier her death. It was held that 
the wife took absolutely and that the be- 
quest to her was not affected by the words 
following which were described ag inapt. So, 
too, in Raghunath Prasad Singh v. Deputy 
Commissioner, Partabgarh (12), it was held 
that where there are clear dispositive 
words creating in the firsi instance an abso- 
lute estate of inheritance in the legatee, 
subsequent restrictive clauses to come into 
operation after he has inherited are void, 
being repugnant. That being the case 
with the present will, I think that itis'in- 
operative so far as the plaintiff is concern- 


ed and that the plaintiff can get no rights. 
at all under the will. On this view of the. 


case, it is not necessary for me to discuss the 
subsidiary point raised, viz., the effect of 
the Bhagdari Act upon the validity of the 
will, 

The other main question for considera- 
tion in this case is whether plaintiff has 


acquired title to the property by reason of ' 


his possession. I donot think that in fact 
he ever was in possession ofthe property. 
His possession, if any, seems to have been 
a paper possession only. The, entry of his 
name in the Record of Rights and in the 
heirship register amounts to very little, be- 
cause tLe entry does nos seem to hive 
been mae after inquiry. Then, too, he has 
produced no rent notes in support of his 
possession. He says that they were stolen; 
but Ihave great difficulty in believing that 
especially as he did not take-the trouble 
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to have his rent notes (if any) entered in 
the appropriate register. Then there is the 
statement of the private Talati Tribhuvan 
made atan earlier inquiry, to the effect 
that he never at any time paid rent recover- 
ed from the tenants to the plaintiff and that 
he never executed any rent notes on behalf 
of the plaintiff. I think, too, that the ac- 
counts which the plaintiff professes to have 
kept are regular and donot help him, end 
that the oral evidence of his possession is 
thoroughly unsatisfactory. I need not say 
any more in this respect, be:ause this ques- 
tion has been fully discussed in the judg- 
ment just delivered by my learned 
brother. 

That being so, the effect of plaintiff's 
possession of the property as regards his 
title to ihe land scarcely survives. There 
were however, a number of cases cited be- 
fore us with the object of showing that mere 
possession can justify a declaration of title 
as against a trespasser, or even justify a 
Court restoring possession to a person who 
has lost possession. But Ithink that the 
examination of all those cases shows that 
they are based upon the theory that pos- 
session is prima facie evidence of title. 
When, however, a3 in this case, itis shown 
that plaintiff's title under the will is deti- 
nitely disproved and plaintiff bases his title 
upon nothing other than the will and the 
fact of his possession, itis clear that the 
mere fact of plaintiff's possession, if any, 
could not by itself give- rise to any pre- 
sumption of title in his case. I think 
therefore that the ordinary rule applicable 
to ejecitment suits, except those falling 
under s. 9, Specific Relief Act, must be 
applied to this suit also, viz, that be- 
sides proving possession within 12 years, 
the plaintiff must also prove title. In the 
result I hold that the plaintiff has no title 
to the property and that his suit was 
rightly dismissed. There is, however, one 
house (lot No. 193) of which plaintiff is 
stillin possession, and has been shown 
to have been in possession, since the death 
of Divali. He has sued for a declaration 
of his title to that house and for an injune- 
tion restraining the defendants from ine 
terfering with his possession. I agree 
that in this resp2ct there is no reason why 
he should not receive a declaration as 
against the defendants that he is at any 
yate entitled toremain in possession of 
the house until dispossessed in due course 
of law, end that they must be restrained ` 
from interfering with his possession. In 
other respects J agree that the appéal mus} ` 
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be dismissed with costs. As i1egards the 
cross:cbjecticns, I agree that in tke circum- 
stances of the care, there is no reason why 
the aefendants should not pey their own 
costs in the first Court, end that the cross- 
objections also should be dismissed with 
costs. 

D. Appeal dismissed. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 67 of 1935 


October 14, 1935 
BAJPAT, J. 
UPPER DOAB SUGAR MILLS., Lrp.— 
APPELLANT 
versus 


DAULAT RAM—RESPONDENT 

Workmen's Compensation Act (VIII of 1923), ss. 
2 (g), 40) (c), Sch. IV—Permanent partial disable- 
ment—Duty of Court to see if earning capacity has 
been reduced in every employment. 

What the Court has got to seein thecase of a 
permanent partial disablement is the fact as to whe- 
ther the earning capacity of the workman has been 
reduced in every employment which he was cap- 
able of undertaking at the time of the accident and 
not merely the particular employment in which he 
was engaged at the time of the accident resulting 
in the disablement. 

_ Consequently, where a blacksmith fitter has lost 
the index and middle fingers, it is conceivable that 
although because of the loss of theindex and the 
middle fingers the workman was disabled frem per- 
forming his duties of a blacksmith fitter with his 
Wand hehas not been incapacitated from under- 
taking any vther employment and in that other 
employment the rest of the hand, namely tne thumb 
and the other'two fingers, might well be utilised. 
The Court should, therefore, consider if he hes been 
incapacitated from undertaking any other employ- 
ment, 

Ir. CO. A. frem an order of the District 
Magistrate, Muzaffarnagar, dated February 
19, 1935. 

Mr. Basudera Mukerji, for the Appellant, 

Mr. Ram Nama Prasad, for the Res- 
pondent. 

Judgment.—Thbis is an appeal under s. 30, 
Workmen's C mpeneaiion Act (Act VILL of 
1923) against the order of the Commis- 
sioner of Labcur awarding Rs. £0 per cent. of 
Rs. 1,090to Deulet Rem egainst the Upper 
Doab Sugar Mills, Lid., Muzaffarnagar. ‘The 
facts of thecase arc that Daulet Rem was 
erapoyed asa blacksmith in the factory of 
the Sugar Mills end he lest the index 
and middle fingeisof his aight hand in 
an accident cn Cctoker 14, 1934. The 
compensaticn wis ewerded by the Ccm- 
missioner of Labcur under s. 4 of tke 
Act. ; : 
It was agreed between the partjes that 
Rs. 45 were tLe emoluments of Daulat 
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Ram fitter including all perquisites aud 
it is clear that Rs. 1,890 would be tke 
correct figure under Sch. IV in the case 
of permanent iotal disablement. The per- 
centage has now got lo be worked out 
under the provisions of Sch. J, as this is a 
case of permanent partial disablement. 
The case for the Mills is that as tLe em- 
ployee has lost his index finger he is en- 
titled to 10 per cent. of Rs. 1,890 and as he 
has lost one other finger he is further 
entitled to another 5 per cent. of Rs. 1,890. 
The contention is that Daulat Ram should 
have been awarded 15 per cent. of Rs. 1,890 
as compensation: and the Commissioner of 
Labour has erred in awarding 50 per 
cent. of Rs. 1,690. The latter percentage 
has obviously heen arrived at on the finding 
that Daulat Ram has lost the use of the 
right hand. Nowin Sch. J, there is no 
provision for the loss of a hand, hand 
being commonly understood as the terminal 
part of the human arm beycnd the wrist. 
In the schedule 2 provision is made for the 
loss of ihumb and the less of fingers. On 
the assumption therefore that Daulat Ram 
has lost the thumb as well as all ihe fingers 
ofthe right hand ihe percentage has 
been correctly assessed by the Court below. 
The Court below refers to the evidence of 
the Civil Surgeon cn ihe point which is 
as follows: 
“His right index and middle fingers crushed 
completely while on duty...... .. necessitating their 
amputation. His right hand has become perman- 
ently disabled and he is incapable cf performing 
his duties ofa blacksmith fitter with that hand”. 
The learned Commissioner of Labour 


then says: 

“I have myself examined the injured land and 
am satisfied that the Civil Surgeon's report is 
absolutely correct in its conclusions regarding the 
loss of the use of the right hand.” 


If this finding of the Court below that 
Daulat Rem has lost the use cf the right 
band be not vitiated by some misdirection 
of law, the deccisicn ippealed against 
would be quite correct end could not be 
challenged under s. 30, Workmen's Com- 
pensation Act, which provides thet no ap- 
peal shall lie against any order passed 
under the Act unless a substantial ques- 
tiin of law isinvolved in the appeal. It 
is, Lowever, Said tiat there isa clear mis- 
direction inthe finding of the Court be- 
low and ihe question of lew thet arises 
is nct only of importance in connection 
with this particular case, but hes a 
general effect cn a number of oiher cases, 
The argument is that altough under the 
note to Sch. I, complete and permanent 
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loss of the use of any limb or member 
referred to in the schedule shall be deem- 
ed tobe the equivalent of ihe less 
of that limb or member (ihe hand 
in the present case), paid undue at- 
tention to the fact as to whether by 
reason ofthe injury the employee was 
disabled from performing bis duties asa 
blacksmith fitler with the hand and not 
merely frem performing them in connec- 
ticn with every employment which he 
was capable cf undertaking at the time of 
the accident. It issaid that the note of 
the Civil Surgeon amounts to this 
that: the employee is incapable of perform- 
ing his duties of 9 blacksmith fitter with 
the right hand and in that sense his right 
hand hes become permanently disabled. 
Tt is then said that the finding of the Court 
below that the Civil Surgeon's report is 
ehsolutely correct in its conclusions re- 
garding the loss of the use of the right 
hand also amounts to this: that that Court is 
cf the opinion that the employee is incap- 
eble of performing his duties of a black- 
smith fitter with that hand and not that 
the righ. hand has become useless for all 
purposes. 

There is some force in this contention 
and I think that Ishould have a definite 
finding from the Court below after [ have 
explained what I consider to bethe law on 
the subject. The compensation is allow- 
able to the opposite partly in the present 
case under s. 4, sub-cl. (1) ©. Perman- 
ent partial disablement has been defined 
is s. 2 (g) as meaning such disablement 
as reduces the earning capacity of a work- 
man in every employment which he was 
capable of undertaking at ihe tims of the 
accident. What therefore the Court has 
got tosee inthe case of a permanent 
partiel disablement is the fact es to whe- 
(her the earning capacity of the wo:kman 
has been reduced in every employment 
which he was capable of undertaking at the 
time of the accident and not merely the parti- 
cular empolyment in which he was enga- 
ged af theiime of the accident result- 
ing inthe disablement. It is therefore 
conceivable that although because of the 
Icss of the index and theemiddle fingers 
the workman was disabled from performing 
his duties ofa blacksmith fitter with his 
hand ke has not been incapacitated from 
undertaking any other employment and 
in ihat other employment the rest of the 
hand, namely the thumb and the other 
wo fingers, might well be utilised. This 
-seems to be apparent also from Sch. Ias 
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well. According to that the loss of thumb 
requires a compensation at the rate of 
25 per cent. the index finger at the rate 
of 10 percent. and the other fingers at 
the rateof 5 per cent. It is clear that 
the thumb and the index finger heve 
particular values and the other fingers 
have lesser valuse, and unless in the pre- 
gent case the thumb and the other fingers 
have slso lest their use for the purpose 
of every empolyment which the opposite 
arly was capable of underiaking at the 
time ofihe accident, the comp2ns3iion has 
been ¿warded at an exaggerated per cent- 
age. At the same lime it may well be 
{hat the Court below intended to find 
that there wis a permanent loss of the use 
of the thumb and all the fingers for all 
practiczl purpose end in that event the 
order of the Court below wouid be per- 
fectly right. I must, therefore, have a 
clear finding on ths following issue : 

Has Daulat Ram lost completely and 
permenently theuse of the thumb and the 
other fingers of the right hand as to reduce 
his earning capacity in every employment 
which he was capable of undertaking at 
the time of the accident? Parties will be 
at liberty to produce evidence relevant to 
this issue. The Court below is request- 
its nding within three 
months and on return the usual. ten days 
will be allowed for objections. 

N. Case sent back. 


mn 


RANGOON HIGH COURT 
First Civil Appeal No. 158 of 1934 
November 20, 1935 
BAGULEY AND SEN, JJ. 
BANK or CHETTINAD, LTD.—APPBLLANT 
VETSUS 
MA BA LO AND OTRERS— RESPONDENTS 

Registration Act (XVI of 1905), s. 17—Interest 
of mortgagee in immovable property—Transfer of— 
Registered deed, necessity of —Transfer of Property 
Act (IV of 1882), ss. 92, 74, 78, LOL—S. 92, whether 
subrogation, how tokes effect 
—Equitable subrogation, difference between—Appli- 
cability of Iénglish equitable doctrine, in India— 
Mortgage, how created. : og 

A mortgage is a transfer of an interest in immov-~ 
able property, and the interest of a mortgagee is 
immovable property. Consequently, such an interest 
ean only be transferred by regisicred deed. It 
makes no difference that the mortgage is one by 
deposit of title deeds. 

[Case-law referred to.] f 

The new s, 92, Transfer of Property Act, is not 
retrospective. Ko Po Kin v. O. A.M. A, L. Firm 
(6), Jagdeo Sahu v. Mahabir Prasad (1) and Kanjee 
& Mooljee Brothers v. T. Shanmugam Pillai (8), 
relied on. 


646 


Leal subrogation takes place as of right and by 
operation of law, while the basis of the doctrine 
of equitable subrogation is a fictional agreement by 
the quasi-lender with the debtor or creditor that he 
should recsive and hold an assignment of the debt 
and security. 

That an English equitable dcctrine affecting the 
provisions of an English statute relating to the right 


to sue upon a contract, should be applied by analogy >- 


_ to such ə statute as the Transfer of Property Act 
and with such a result as to create without any 
writing an interest which the statute says can 
only be created by means of a registered instru- 
ment, is impossible. Ariff v. Jadunath Mojumdar 
(12), relied on. 


All that the Transfer of Property Act requires 
for the creation of a mortgage is a writing duly 
executed, attested and registered. It imposes no 
obligation on a mortgagee who takes a registered 
deed of calling for and retaining the title deeds of 
the properties mortgaged. 

It is a cardinal rule of legal interpretation that 
“statutes are not to be interpreted so as to have a 
< retrospective operation unless they: contain clear and 
express words to that effect, or the object, subject- 
matter or context shows that such was their object.” 
_ E.C.A. from the decree of the District 

Jourt, Insein, dated July 20, 1934. 

. Mr. Cowasjee, for the Appellant. 

‘Mr. Hay, forthe Respondents Nos. 11,12 

and 13. 
- Sen, J—This appeal raises a question 
of general importance. The facts of the 
case are simple. On November 15, 1927, 
respondents Nos. 1 and 2, together with one 
Maung Su Ya, whois represented by res- 
pondents Nos. 3 to 10, borrowed Rs. 10,000 
from the S. R. M. M. A. Chettyar firm, Ran- 
goon, upon 2 promissory note secured by a 
mortgage by deposit of title deeds of three 
pieces of paddy land, aggregating to 197.23 
acres. In 1929 the appellant Bank was form- 
ed as a private limited liability company. On 
November 19, 1929, the appellant Bank lent 
a sum of Rs. 10,000 to respondents Nos. 1 
and 2 and Maung Su Ya, and these three 
executed a promissory note in favour of 
the Bank. This loan was secured by a mort- 
gage by deposit of title deeds of 663.87 
acres of paddy land, which included the 
lands that had been mortgaged to the S. 
R. M. M. A. firm. This loan of Rs. 10,000 was 
made by the appellant Bank to enable the 
borrowers to pay off the principal due to the 
S. R. M. M.A. firm upon their promissory 
note of November 15, 1927, as that firm ap- 
pears to have commenced to wind up its 
business upon the formation of the appel- 
lant Bank. The payment was made by a 
. cheque on the Imperial Bank of India, 

(Ex. A), for Rs. 10,000 drawn by Thenappa 
Chettyar as the manager of the appellant 
Bank in favour of respondents Nos.1 and 
2 and Maung Su Ya oy bearer. These per- 
‘ sons endorsed the cheque in blank end 
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handed it to Thenappa Chettyar es the 
agent of the S. R. M. M.A. firm. Thenappa 
Chetivar sent the cheque to the 
Im~erial Bank and the Imperial Bank 
credited the amount of the cheque 
tothe account of S. R. M. M. A. and de- 
bited the appellant Bank with it. A small 
sum appears to have remained due on ace 
count of interest and was paid by the deb- 
tors out of their own money to the S. R. M. 
M. A. firm. On November 12, 1932, the 
appellant Bank filed the suit out of which 
this appeal arises. The defendants were res- 
pondents Nos. Land 2 and Maung Su Ya and 
three Ohettyar firms respondents Nos. 11,12 
and 13 to whom respondents Nos. 1 and 
2, Maung Su Ya and others had by- a duly 
registered deed dated July 16, 1928, (Ex. 1), 
mortgaged considerable properties, includ- 
ing the properties mortgaged to the S. R. 
M. M. A. firm. Maung Su Ya died during 
the pendency of the suit and his legal re- 
presentatives were brought on the record 
as defendanis Nos. 3 to 10. Respondents 
Nos. 11 to 13, who were originally defend- 
ants Nos.4,5 and 6, thereupon became 
defendants Nos. 11,12 and 13. The plaint 
states as follows : 


‘J, That the plaintiffs are the mortgagees of 
properties belonging to defendants Nos. 1 to 10. 

2, That the following ore ths particulars of the 
mortgage : 

(a) Date ofmortgage : November 15, 1927. 

(b) Mortgagors: 1 Ma Bo Lo. 

2 Maung Tha Hpan. 
3 Maung Su Ya, deceased, 
but not represented by defend- 
ants No. 3 to 10. 
(c) Mortgagees: S. R. M. M. A. Chettyar Firm of 
Mogul Street, Rangoon. 

(d) Sum secured: Rs. 10,000. 

(e) Rate of Interest: Rs. 1-4-0 per cent. per mensem, 

(f) Property subject to mortgage: As in schedule 

below. 

(g) Amount now due: Rs. 12,750. 

3. That the Bank of Chettined, Ltd., was incor- 
porated as s private limited liability company in 
1929 and took over inter alia the major part of 
the business and outstandings of the S. R. M. M. A. 
Firm, Rangoon, including the mortgage in suit, 
and with the consent of the mortgagors the account 
and the title deeds thereupon came into the posses- 
sion of the plaintiffs’ Bank who arethe successors- 
in-interest of tne S. R. M. M. A. Firm, the necessary 
adjustments having been madein the accounts of 
5.R,M M. A. Firm and the plaintiff Bank. 

4, That the wortgagors renewed the promissory 
note for Rs. 10,000 on November 19, 1929, in favour 
of the plaintiff Bank on the security of the title 
deeds, 

5. That in May 1932, the plaintiffs discovered 
that defendants Nos, 11 to 13 had obtained a re- 
gistered mortgage on July 16, 1928, and later on 
became purchasers of the mortgaged property, Until 
May, 1932, the plaintifis had no knowledge of the 
aforesaid mortgage and sale. 

6. That if it be held that the renewal referred 
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to in para. 4 constitated a fresh mortgage, the 
plaintiffs submit that they arz entitled to priority over 
defendants Nas. 11 to 13, inasmuch as the title deads 
of the mortgaged property have been in possession of 
the S. R.M, M, A. Firm and the plaintiffs’ Bank 
since 1927.” , i ` 

The schedule to the original plaint con- 
tained 11 items of paddy lands measuring 
altogether 663°87 acres. On January 17, 
1933, the schedule was amended by with- 
drawing from it all but the three pieces of 
paddy land that had been mortgaged to 
the S. R.M. M.A. Chettyar Firm. There 
can be no doubt, however, on the evidence 
that the appellant Bank obtained as security 
for ils loan 663°87 acres of paddy land and 
are in possession of the title deeds relating 
thereto. The respondents Nos. 1 and 2 
filed their respective written statements 
but took no part inthe trial of the suit. 
By their written statements dated Feb- 
ruary 25,1933, respondents Nos. 11, 12 and 
13, state as follows : 

1. “Save that they admit that the plaintiffs are a 
private limited liability company, these defendants 
have no knowledge of and do not admit paras. 1, 
2,3, 4,7 and 8 of the plaint and put plaintiffs to 
strict proof thereof, 

2. In regard to para. 5 of the plaint these de- 
fendants admit that by a duly registered deed 
dated July 16, 1928, various properties, includ- 
ing the suit properties were mortgaged to 
these defendants and that th: said properties 
were subsequently conveyed to them by a 
duly registered deed dated June 30, 1931, “The 
vendors were (1): nes age No. 1; (2) defendant 
No. 2: (3) defendant No. ; (4) Tan Yon Gyi : (5) 
Tan Swee Hline and D "Ma Sein Che. The 
mortgage deed was executed by the first five 
named vendors and the 6th accapted it and gave 
her consent thereto. These defendants do not 
admit the other allegations contained in the said 
paragraph and submit that in any event plaintiffs 
had legal notice of the mortgage in ~ favour of 
these defendants" - 

“3. These defendants deny that the plaintifis are 
entitled in law or in fact to any priority over 
their mortgage. They do not admit the allegations 
of fact contained in para. 6 of the plaint and set 
up their mortgage of July 16, 1928, as a shield 
against plaintiffs’ alleged mortgage.” 

It isnot the case of the appellant Bank 
that the promissory note in favour of the 
S. R. M. M. A. Firm had been endorsed to 
it or that there was any transfer of the 
security to it in writing registered. The 
defects in the plaint are apparently due 
to the fact that Thenappa Chettyar was no 
longer in the service of the Bank at the time 
the suit was filed. He is also not a witness 
in the case. The trial Judge held, inter 
alia, that the appellant Bank did not 
take over the mortgage debt and title 
deeds as alleged in para. 3 of the plaint; 
that as.the mortgage in favour of respon- 
dents Nos. 11, 12 and 13, was by registered 
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deed, the appellant Bank must be deem- 
ed in law to have had notice of it that 
the appellant Bank was not entitled to 
priority, and that it was not subrogated to 
the rights of the S. R. M. M.A. Firm. He 
held in effect that the old s. 74, Transfer of 
Property Act, did not confer any right on 
a stranger, and that under the new s. 92 
the Bank could claim subrogation if the 
mortgagors had by a registered instrument 
agreed thatthe Bank should be so sub- 
rogated. The learned District Judge 
passed a preliminary mortgage decree 
against defendants Nos. 1 and 2 personally 
and against defendants Nos. 3 to 10 
as legal representatives of Maung Su Ya, 
deceased, and ordered that the prior mort- 
gage of defendants Nos. 11 to 13 must be 
redeemed before the properties could be 
brought to sale. The plaintiff Bank has 
preferred this appeal upon the ground 
that an amendment of the plaint was 
wrongly refused; that the transfer of 
November 19, 1929, amounted in law to 
taking over the mortgage debt and secu- 
rity, that alternatively the Bank was en- 
titled to subrogation and priority; and that 
the learned Judge erred in law in holding 
that the Bank had notice of the registered. 
mortgage, and also erred in holding that 
s. 92, Transfer of Property Act, was re- 
trospective. 

The point as regards the refusal of the 
trial Court to allow further amendment of 
the plaint was not urged at the hearing 
before us and in our view from the facts 


‘appearing on the record, the lower Court was 


justified in refusing the amendment asked 
for. It was contended by the learned Counsel 
for the appellant Bank that as it had 
taken over the business and outstandings 
of the S. R. M. M. A. Firm, it was entifl- 
ed in some wayor other to recover upon 
the mortgage of 1927 and upon the footing 
that it was still alive and unsatisfied. There 
is no evidence ofthe manner in which such 
taking over was effected, and as regards the 
transactions of 1927 and 1929, the evidence 
Points to their having been treated as dis- 
tinct. Itis, however, admitted that the 
security in question had not been trans- 
ferred by the S. R. M. M. A. Firm, to the 
appellant Bank by any registered instru- 
ment and it seems to us thas the absence 
ofa registered transfer is fatal to the ap- 
pellant’s contention. A mortgage is a 
transfer of an interest in immovable pro- 
perty, and the interest of a mortgagee is 
immovable property. Consequently such 
an interest can only be transferred by 


opinion it makes no 


- something which prevents 
‘. asseiting his paramount rights.” 
-7 Aagain at p. 648* there appears the 
a lowing passage : 


x 
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registered deed. For this view there is 
ample authority to be found in the follow- 
ing cases: Perumal Ammal v. Perumal 
Naicker (1), Oficial Receiver, Trichinopoly 
v. Lakshman (2), Bank of Upper India, 
Ltd. v. Fanny Skinner (3), andin Bank of 
Uppertindia, Ltd. v. Fanny Skinner (3), an 
unreported case of this High Court S. P. K. 
Chettyar Firm v. M. K. R. Raman Chettyar 
First Appeal No. 119 of 1933. In our 
difference that the 
mortgage in question is one by deposit cf 
tille deeds. See Imperial Bank of India 
v.G Rai Gyaw Thu &Co. Ltd. (4). At 
p. 644* Lord Dunedin delivering the judg- 
ment of their Lordships of the Privy 


Council states : 
“It isto be observed that there is no distinc- 


tion between legal and equitable moitgages as in - 


English Law, where the legal mortgage 
ways prevail against the equitable 
holder of the legal has oe or 
nim 


will al- 

unless the 
Cmitted to do 
in equity frem 


fol- 


“Unless the deposit of title-deeds effects the transfer 
of an interest ina specific immovable property 
for the purpose of securing the payment of money 
advanced cr to be advanced, it is absoultely 
nothing at all.” 

See also Elumalai Chetty v. P. Bala- 
krishna (5). It was next contended on 
behalf of the appellant that the new s. 92, 
Transfer of Property Act, is not reiros- 
pective. In cur opinion this contention is 
well founded. It is a cardinal rule of 
legal interpretation that : 

“Statutes arenot to be interpreted so as to have 
a retrospective operation, unless they contain 
clear and express words to that effect or the ob- 
ject, subject-matter or context shows that such wes 
their object,” 

In Ko Po Kin v. C. A.M. A. L. Firm (6), 
jt was heldthat s.101, Transfer of Pro- 
perty Act, cs emended ky Act XX of 
1929 has no retrospective effect, and tkere 
is no reascn why the principles discussed 
end cpplied in that case  skould not 
equally be applied to s. 92 ofthe Act. 


(1) 44 M 1968; 61 Ind. Cas. 461; AI R 1921 Mad. 137; 
40 M L J 25; 13 L W 69; (1921) M W N 5. 

(2) 41 M LJ 453; 68 Ind. Cas. 752; A I R 1921 Mad. 
681. 

(3) 51 A 494; 119 Ind, Cas, 241; A I R 1929 All, 161; 
(1929) A L J 279; Ind. Rul. (1929) All, 993. 

(4) 1 R 637; 76 Ind, Cas. 910; A I R 1923 P C 211; 
50 I A 283; 51 C 88; (1923) M W N 609; 45M LJ 505; 
21 A LJ 781; 25 Bom. L R1279; 90 & A L R 937; 33 
M LT 395; 2 Bur. L J 254; 28 C WN 470; 89 CLIJ 
186 (P. C.). 

(5) 44 M 965; 66 Ind. Cas. 168; A I R 1922 Mad. 344; 
4. ML J 297; 11 LW 379; (1921) M W N 704. 

(6) 10 R 465; 140 Ind. Cas. 156; A I R 1932 Rang. 
197; Ind, Rul. (1932) Rang. 219. > 

*Pages of ]-Rang.—({Ed.] 5 
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See also Jagdeo Sahu v. Mahabir Prasad 
(7), and Kanjee & Mooljee Brothers v. T. 
Shanmugam Pillai (8). The learned Coun- 
eelifor the morigagee-respcndents did not 
seek to support the view of the learned 
District Judge ihat s..92 was retrospec- 
tive. He maintained that the equitable 
doctrine of subrogation for which the ap- 
pellant was contending could have no 
force in India and was ‘cpposed to ihe 
provisions of the Transfer of Property Act. 
It is clear in this case that there is no 
question of any legal subrogation. Legal 
subrogation takes place as’ of right and 
by operation of law. The old s.74, Trans- 
fer of Property Act, ran cs follows : 

“Any second or other subsequent mortgagee may, 
at any time after the amount due cn the next 
prior mortgage has become payable, tender such 
amount to the next prior mortgagee, and such 
mortgagee is bound to accept such tender and to 
give a receipt for such amount and (subject to 
the provisions of the law forthe time being in 
force regulating the registration of documents) 
the subsequent mortgagee shall on obtaining such 
receipt, acquire, in respect ofthe property all the 
rights and powers of the mortgagee, as such, to 
whem he had made such tender.” 

Section 101 before iis amendment was 
in the following terms: 

“Where the owner of a charge or other incum- 
brance on immovable property is ar becomes ab- 
solutely entitled to the property, the charge or incum- 
brance shall be extinguished unless he declares, by 
express words or necessary implicaticn, that it 
shall continue to subsist or such continuance 
would be for his benefit.” 

It is obvicus thet the appellent Bank 
cannot bring itself within the provisions 
of eny of these sections. Turning now to 
ike equitable doctrine of subrogation, upon 
what principles is it founded? In 
Baroness Wenlock v. The River Dee Co. (9), 
Fry, L. J., at p. 165* speaks ofits fol- 
lows : , i 

“This equily is based on a fiction which, like 
all legal fictions, has been invented with a view 
to the furtherance of justice. The Ccurt closes 
its eyes tothe true facts cf the case, tiz., an ad- 
vance as a loan by the quasi-lender to the compay and 
a payment by the company tc itscreditors as out of 
its own moneys und assumes on the contrary that the 
guasi-lender andthe creditor of the company met 
together and that the former advanced to tne 
latter the amcunt cf his claim against the company 
and tock an assignment of that claim for his own 
benefit. There is no reason that we can find for 
supposing that this imaginary transacticn between 
the quas.-lendez,and the creditor was confined ta 
the day and hour of the advance of the money to 
he company in the ceflers of the company the 


(7) 13 Pat, 111; 153 Ind. Cas. 602; A I R 1934 Pat. 
127,15 PLT 73,7 R P 357. 

(8) 56 M 169; 139 Ind. Cas. 870; A I R 1932 Mad. 
734; 63 M L J 587; (1932) M W N 897; Ind. Rul. (1932) 
Mad. 805; 35 L W 626. 

(9) (1887) 19 QB D 155, 

* Page of (1887) 19 Q. B. D.— [Ed.] 
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money really advanced asa loan is still thought of 
by the Oourt as the money of the quasi-lender; and 
the Court, asthe author cfthe benevolent fiction 
on which it acts, can fix its own time and place 
for the enactment of thesupposed bargain between 
the two parties who have met and contracted together 
only inthe imagination ofthe Court.” _ 

In In re Wrexham, Mold and Connah's 
Quey Ry. Co. (10), Vaughan Williams, L. 
J. at page 463*, observes : 

“I very much doubt whether cither at law or in 
equity, aman who pays of a debt at the request 
of another is necessarily to be treated as the as- 
signee of that debt; but a very little evidence will 
be sufficient to establish that as between himself 
and the person at whose request he has paid off 
the debt itwes intended that he should be treat- 
ed asthe transferee of the securities if such there 
be inthe hands ¢f tie creditor.” 

It is to be observed that the basis of 
the doctrine of equitable subrogation is a 
fictional agreement by the quasi-lender 
with the debior or creditor that he should 
receive and hold an assignment of 
debt and security. 
gham (11) Viscount 
page 417f observes : 

“For to impute a fictitious promise is simply to 
presume the existence of a state of facts, and the 
presumption can give rise to no higher right than 
would result if the facts were actual.” 

Lord Dunedin at page 4337 observes : 

Na nang how is it possible to say that there isa 
fictional contract which is binding in circumstances 
in which a real contract is not binding ?” 

“Now, as an interest in immovable property of 
the value of Rs. 100 and upwards can only be 
transferred by a registered instrument, it is 
impossible to apply this doctrine, consistently with 
and notin violationof the provisions of the Indian 
statute,” 

In Ariff v. Jadunath Mazumdar (12), 
Lord Russell of Killowen at page 1014 ob- 
serves: 

“Whether an English equitable doctrine shculd in 
any case be applied so as to modify the effect of an 
Indian statute may well be doubted; but that an 
English equitable doctrine affecting the provisions 
of an English statute releting to the right tosue 
upon a contract, shculd be applied by analogy to 
such a statute esthe Transfer of Property Act and 
with such a result as to create without any writing 
an interest which the statute says can only be created 
by means of a registered instrument, appears to 
their Lordships, in the absence of some binding 
authority to that effect, to bo impossible.” 

Again et page 104} the following passage 
OCCUIE: 

“Their Lordships do not understand the dicta to 

(10) (1699) 1 Ch. 440; €8 L J Ch, 276° 47 W R 464; 80 
L T130 


e 

Q)b (914) A C 398; 83 LJ Ch. 465; 80 TLR 315; 
58 S J 302; 1111 T1. 

(12) 581 A 91; 131 Ind. Cas. 762; A IR 1931 P C 79; 
58 C 1235; COM L J 538; 33 L W 586; 53 C LJ 359; 35 
O W N 550; 15 R D 354:8 O W N 739; 0931) M W N 
4€0; Ind, Rul, (1981) P C15 (P, CL. 

* Page of (1699) 1 Ch.— [Ed] 

{Pages cf (1914) A. C.—-[Ba.j 

{Pages of 58 I. A.—[Ed.] 
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mean that equity will hold people bound as ifa 
contract existed, where no contract was infact made, 
nor do they understand them to mean that equity 
can override the provisions cf a statute and (where 
no registered decument exists and no registrable 
document canbe precared) confer upon a perscn a 
right which the statute enacts shall be conferred only 
by a registered instrument.” 


See also Cumimbhoy & Co. Ltd. v Creet 
(13), Pir Bakhsh v. Muhammad Tahar (14) 
and Ma Kyiv. Ma Tron (15). Tt is un- 
necesssry to enter into an exhausiive ex- 
amination of case-law to sec whether the 
facis of the present case lend themselves to 
the application of the equitable dcctrine cf 
subrogation. It is sufficient to say that, hrv- 
ing regard to principles enunciated in 
Anf y. Jadunaih Majumdar (12), to allow 
the equilable doclrine of subrogation to 
prevail would be “to nullify the provisicns 
of the Indian Code relating to property and 
transfers of property.” It was finelly con- 
tended that the appellant Bank was entitled 
to priority because the 11th, 12th and 13th 
respondents did not ask for, or keep the 
title-deeds of the properties and thus enabled 
the mortgagor to raise money f:om the 
appellant Bank on them. There are two 
answers to this. Inthe first plece, all that 
the Transfer of Property Act requires for the 
creation of a mortgage is a writing duly 
executed, attesied end registered. It 
imposes no obligation on a morigagee who 
takes a registered deed of calling for and 
retaining the title-deeds of the properties 
mortgaged. 

In the next place an enqriry for tille- 
deeds would have, on the appellant's own 
showing only disclosed that the tiile-deeds 
were held ss security by the S. RM. M.A. 
Firm but would not have entitled tLe respon- 
dents to their possession. In Imperial Bank 
of India v. U Rai Graw Thu & Co., Lid. 
(4), the title-deeds had throughout been in 
tLe possession of the Bank, yetthe Bank 
failed to obtain pricrity in respect cf eny 
advances made subsequcnt to the coming 
into existence of a registered moitgage. 
The question wes fully discussed by 
Page, J. es he then was, in Lloyds Bank, 
Lid. v. T. E. Guedar & Co, (16) =t 


(13) 60 I A 287; 141 Ind. Cas. 209; A I R 1933 P O 
29; 60 C 980; Ind. Rul. (1933) PO 15; L935 M WN 
10; 64M L J 103; 37 O W N 265; 37 L W 253; 35 Bom. 
L R 223; 4933) ALJ 611; 570 LJ 264 (P. 0). 

(14) 61 LA 388; 151 Ind. Cas. 326; AIR 1934 PC 
235; 58 B 650; 7R PC 60,11 0O WX 1145; 40 L W 
492; (1934) M W N 1037; 18 R D 469; 39 C W N34; 36 
Bom. L R1195; 60 CL J370 (P _ 0). 

(15) 13 R 274; 157 Ind Cas. 565; A I R 1935 Rang. 
220; 8 R Rang. 100. 

(16) 56 C 868; 121 Ind. Cas. 625; A IR 1930 Cal. 22; 
Ind. Rul. (1930) Cal. 129. 
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page 882*. His Lordship observes: 


“In India where except as provided by statute, 
no distinction exists in the status of mortgages, 
in like manner, apart from statute, no distinction is 
made in the rules that regulate their priority. It 
behoves an Indian Court, therefore, to interpret 
8.78 in the light of the conditions prevailing in 
India, and not to put a forced or peculiar con- 
struction upon the terms used in the section through 
attaching undue importance to the meaning 
attributed to similar words by English Courts diverso 
intuitu and in circumstances that do not obtain in 
India,” ; 

At page 883* there appears the following 
passage: 

“Before a prior mortgage can be postponed under 
5. 78, the Court must be satisfied that the subsequent 
encumbrancer was induced directly and not 
remotely to advance money on the security of the 
property by reason ofthe gross neglect of the prior 
mortgagee.” A s 

At page 885* his Lordship observes: 

“Or again, where the prior mortgagee has 
. surrendered the title-deeds to the mortgagor, but the 
prior mortgage had been registered and a later 
prospective encumbrancer by searching the register 
would thus be in a position, if he made reasonable 
énquiry, to discover its existence, the Court would, I 

. conceive, be slow to hold that the prior mortgagee 
had been guilty of ‘gross neglect,’ or that the action 
of the prior mortgagee in failing to retain possession 
of the title-deeds had in any direct way caused or 
induced the later encumbrancer te advancs money on 
the security of the property.” : oo 

In the result this appeal fails and is dis- 
missed with costs to the 11th, 12th and 18th 
respondents only. 

Baguley, J.—I agree. . o, 

Dp” Appeal dismissed. 


*Page of 56 C.—[ E4] 
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Musammat JAFFO—PLAINTIFF 


—APPELLANT 
versus 
CHITTA AND OTAERS—DEFENDANTS 
—RESPONDENTS. 


Custom—Proof of—Muhammadan Law—Family 
custom altering personal law—Whether can be al- 
lowed to be proved—Parties Muhammadans—Custom 
set up contrary to text of Quran—Burden of proof 
—Woajib-ul-arz—Entry relied on—Held, entry showed 
practice in village—Second Appeal—Finding of lower 
Appellate Court that parties are governed by Hindu 
Law of succession—Whether one of fact—High 
Court, if will interfere when evidence is legally 
insufficient to prove custom—Minor—Revenue Court 
proceedings—Next friend and not certified guardian 
compromising without sanction of Court—Claim 
given up without consideration—M inor, if estopped 
jrom claiming in subsequent suit—Estoppel. 

A family custom which alters the personal law of 
the parties, even {iough ndt in accordance with the 
strict Muhammadan Law, can be allowed to be prov- 
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ed. Muhammad Ismail Khan v.Sheomukh Rai (3), 
followed. [p, 654, col, 1. 

[Case-law considered. 

When admittedly the parties are Muhammadans, 
there is a heavy burden on the person who sets up 
a custom contrary to the Muhammadan Law to 
establish it. The burden is heavier still when the 
custom set up is contrary toany express text of the 
Quran. [p. 654, col. 2] 

Where the plaintif relied on the entry in the 
wojib-ul-arz of a village to which the parties 
belonged which after mentioning that the division of 
the property among the Malkhana Thakurs of the 
village was according to the “bhat-bant system" 
stated that where there are two widows left and one 
of them has children, those children would exciude 
the childless widow; and a childless widow succeeds 
to a husband with a limited estate only: 

Held, that although the entry as a record of cus- 
tom might not beof great value, it still showed that 
the practice in the village might have been or at any 
rate what the co-sharers, among whom presumably 
the predecessors in title of the parties to the suit 
also were, intended to be followed. [p. 655, cols. 1 & 2.] 

Where the lower Appellate Court has taken into 
account both oral and documentary evidence and has 
recorded a clear finding that the family of the par- 
ties is governed by the Hindu Law of succession, 
this finding should be accepted as a finding of fact 
when it is not vitiated by an error of law. But the 
High Court will interfere if the evidence is legally 
insufficient to establish a family custom.  [p. 655, 
col. 2; p. 656, col. 1.] 

Where in precezdings before the Revenue Court, 
the main question before the Revenue Court being 
as to Whose name should be entered in the revenue 
papers for fiscal purposes, the person acting as next 
friend of the minor parties but not a certified guar- 
dian, entered into a compromise on their behalf 
giving up all claim on their behalf without consi- 
deration, and no registered deed was executed, nor 
was the sanction of the Revenue Court obtained for 
entering into the compromise: 

Held, that it could not be held that tle minors 
were bound by the act of the guardian and were 
not estopped from claiming their share in a subse- 
quent suit merely because their guardian did not 
press for thair rights in the Revenue Court. [p. 656, 
col. 1. 

L. P. A. from the decision of Mr. Justice 
Allsop, dated February 18, 1935. 

Mr. N. P. Asthana, for the 
lant. 

Mr. S. C. Das, for the Respondents. 

Sulaiman, C. J.—This is a plaintiff's ap- 
peal arising out of a suit for recovery of 
possession of a share in zamindari pro- 
perties. The plaintiff is one of the daugh- 
ters of Rohtan who on his death left a 
widow Musammat Pana and a sister Mus- 
ammat Umda. The plaintiff's case as put 
forward inthe plaint was that the parties 
to the suit, namely, Musammat Jaffo and 
her sister, the daughters of Rohtan, on the 
onehand, and the defendant Musammat 
Umda, the sister, on the other, were 
Thakurs by caste and were originally 
governed by the Mitakshara school of the 
Hindu Law; that some time during the 
Muhammadan rule the ancestors of the 
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plaintiff and the two defendants in common 
with many other Thakurs embraced the 
Muhammadan religion and came to be 
known as Malkhana Thakurs, but in mat- 
ters of succession and inheritance as well 
aS 1n many other matters, continued to be 
governed bythe Hindu Law and are so 
governed up to this date. The plaint then 
went on toallege that for over centuries 
since their conversion they had been go- 
verned by the Hindu Law in matters of 
succession and inheritance as well as many 
other matters, and that at any rate there 
existed avery ancient custom among the 
Malkhana Thakursin matters of succes- 
sion and inheritance as well as many other 
matters under which a sister cannot in- 
herit her brother's property. 

The incidents of this custom of succes- 
sion were enumerated in para. 5 of the 
plaint. It was then alleged in paras. 6 to 9 
that when the plaintiff's ancestor Tunda 
died leaving a son Dalla and a widow 
Musammat Ram Kunwar, the son succeeded 
to the entire estate according to the above- 
mentioned custom tothe exclusion of the 
widow; that when Dalla died leaving a 
son, a widow, hismother and a daugther, 
the son succeeded in accordance with the 
custom tothe entire estats to the exclusion 
of the other three females. It was alleged 
in para. 12 that when Rohtan died about 
12 years ago his wife Musammat Pana 


alone got the property by inherit- 
anceto the exclusion of his daugh- 
ters as well as other female rela- 
tions. The plaintiff accordingly came into 


Court on the allegation that under a family 
custom, which was common to the Mal- 
khana Thakuis, sisters were excluded from 
inheritance. The claim was resisted by the 
transferee from the sister Musammat Umda 
on the ground that the parties being Mu- 
hammedans were governed by the strict 
Muhammadan Law of inheritance and no 
custom at variance with that-law could be 
set up. 

The trial Court found that itwas prov- 
ed that Malkhanas were originally Hindus 
and had embraced Muhammadanism some 
centuries ago and that since then some of 
them had adopted all the rites and forms of 
Islam including the system of succession 


and inheritance, but that others still retain- . 


ed their mixed Hindu-Muslim characteris- 
tics. It was further found that hy custom 
and love of old ideas they have retained 
their old system of succession excluding 
the females from succession and inherit- 
ance, except in so far as the Hindu 
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Shastras permitted them. But the learned 
Mansif noted that there were many vil- 
lages occupied by. Malkhana Thakurs and 
that even in one and the same Village there 
lived Malkhanas, some of whom were Mus- 
lims while others followed other practices. 
He came tothe conclusion that the custom 
of exclusion óf sisters was not established 
by the evidence. 

On appeal the lower Appellate Court has 
cometo a contrary conclusion. In the first 
place it held that as had been done in 
previous cases it was open to the plaintiff 
to prove the alleged custom even though 
it was contrary to the rule of Muhammadan 
Law, and that in this particular case such 
a custom of exclusion of sisters had been 
established. 

In second appéal 4 learned Judge of 
this Court came to the conclusion that the 
previsions of s. 37, Bengal, Agra and 
Assam Civil Courts Act XII of 1887, were 
specific and Civil Couris were bound to 
follow the Muhammadan Law where the par- 
ties were Muhammadans. The learned Judge 
relied on the case of Jammya v. Diwan 
(1), and distinguished the case of Raj 
Bahadur v. Bishen Dayal (2). It is not 
quite clear from the judgment whether the 
attention of the learned Judge wes drawn 
tothe case decided by their Lordships of 
the Privy Council in Muhammad Ismail 
Khan v. Sheonukh Rai (8), the effect of 
which has to be considered. 

If we were to look to the historical origin 
ofthe rule it may be noted that even in 
Firmans of 1765 taken by the East India 
Company there was a provision that “agree- 
able to the 1ules of Muhammad and the 
laws of Empire” the Company should de- 
cide causes. . Then followed Regn. 2 of 1772, 
s. 277 of which enacted that: 

“In all suits regarding inheritance, succession, 
marriage, and caste and other usages and institu- 
tions. and laws of the Quran with respect to 
Muhammadans and those of the Shastras with res- 
pect to Gentoos (Hindus) shall be invariably ad- 
hered to.” 

- The Regulating Act of 1773 under which 
the Supreme Court was established at 
Calcutta alsoin s. 17 directed that be- 
tween the native inhabitants of Calcutta 
‘their inheritance to lands, rents and goods 
and all matters of contract and dealings 
between pariy and party shall be deter- 
mined in the case of Muhammadans by 


the laws and usages of the Muhammadans 

(1) 23 A 20; A W N 1900, 181. 

(2) 4 A 343; A W N 1882, 74. 

(3) 17 CW N 97; 18 Ind, Cas. 571; 15 Bom. L R 
76; 170 LJ 143; 12 Mle T 644; (1913) M W N 27 
(P. *C.). 
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and in the case of Gentocs by “the laws 
and usages of Gentoos to which they 
‘belong, and where only one of the parties 
shall be a Muhammadsn or Gentoo; by the 
laws and usages ofthe defendant.” In this 
usages also came in. In ithe Bengal Civil 
Courts Act (VI of 1871) s. 24 also provid- 
ed: 

“Where in any suit or proceedings it is neces- 
sary for any Court under this Act to decide any 
question regarding succession, inheritance, mar- 
riage or caste or any religious usage or institu- 
tion, the Muhammadan Law in cases where the 
parties are Muhammadans, and the Hindu Law 
in cases where the parties are Hindus, shall 
form the rule of decision, | except in sc fər as 
such law has, by legislative enactment, been al- 
tered or abolished.” 


“In cases not provided for by the former part 


of this section, or by any other law forthe time 
being in force,the Ccurt shall act according to 
justice, equity and good conscience ” 

This section has heen reproduced in the 
Bengal, Agra and Assam Civil Courts 
Act (XH of 1887), s. 37. It is certainly 
significant that there is no specific refer- 
ence to any customary law in addition 
to the Muhammadan andthe Hindu Law 
menticned therein. Of course the Hindu 
Law in itself embcdies rules of custom but 
the Muhemmadan Law does not. Similar 
enactments were passed ss regards other 
provinces and it is certainly a fect that 
with the exception cf the provinces of 
Bengak Agra and Assam, everywhere else, 
e.g. the Bombay Presidency, the Madras 
Presidency, the Punjab and the North- 
Western Frontier Province, Ajmer-Merwara, 
the Central Provinces and Burma, the 
corresponding sectionsof the Act make 
provisions for the enforcement of “any cus- 
tom having the force of law, whilein ihe 
geeclion in the Act applicable to these 
provinces, there is no such specific reference. 
The question came up for consideration 
before a Ruil Bench of this High Court in 
Surmust Khan v. Kadir Dad Khan (4). The 
Kul Bench overruled a previcus ruling cf 
this Ccur! reported in Noor Jehan Begum v. 
Mohamed Ali Hoossein (5), where 
following en observation of their Lord- 
ships of the Privy Council in Abraham v. 
Abraham (6), the Court considered that a 
change cf religion, elthough if relecses the 
convert from obligation of tle law, under 
which his former religion placed Lim, dces 
not necessarily place him under 2 new law 
of property, nor does it necessarily involve 


any change of the rights cr relation of ike - 


4) 1 AH CR38 (FB). 

(5) (864) S D A 416 Cr, 
EO 9 M I A19% 1 W R 1; 1 Suther 501; 2 Sar. 10 
( ade 
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party abjuring his old faith in matters re- 
lating to the property, etc. It was pointed 
out by the Full Bench that the case befure 
their Lordships of the Privy Council was a 
cèse of a convert to Christianity and that 
their Lordships had then remarked that : 

“The profession of Christianity releases the con- 
vert from the tremmels of the Hindu Law, but it 
does not of necessity involve any change of the 
rights or relation of the converts in metters 
with which Christianity has no concern, such as 
his rights and interests in and power over 
property.” : ; 

The Full Bench came to the conclusion 
that it will be contrary to all priciple to tule 
that the suecessors of the original converts 
themselves born Muhammedans should be 
held bound for all time by the act of those 
original ¿nd so, as inthe instencé of the 
femele of the family in that case, be de- 
prived of those rights, to which they are 
enfitled by the very religion of which they 
were born members. Their Lordships cf 
the Privy Council then in a later cage 
Jowala Buksh v. Dharam Singh (7), dis- 
tinguished the ruling in Abraham v. Ab- 
raham (6), and at pp. 537-38* referred to 
two precedenis in Macnaghten’s Principles 
of Hindu Law where convert from the Hindu 
to the Muhammadan faith were held to be 
governed by the Muhammadan Law so far 
as their subsequently acquired property 
was concerned. Their Lordships left the 
question open whether it is competent for 
a family convert from the Hindu to the 
Muhammadan faith to retain for several 
generations Hindu usages and customs, and 
by virtue of that retention to set up for 
iteelf a special and customary law of in- 
herilance which, according to tkeir Lord- 
ships, hed never been definitely de- 
cided. 

The Full Bench ruling of this Court was, 
however, distinguisked in Raj Bahadur v. 
Bishen Dayal (2), where it wes held that 
the status of a Hindu or Muhammadan to 
have the Hindu or the Muhammadan Law 
made the “mules of decision” depends upon 
his being n orthcdox believer in the 
Hindu cr Muhammadan religion and the 
mere circumstence that he may call him- 
self or be termed by others a Hindu or a 
Muhammadan would not be enough. It is 
for him to establish his religion, and if he 
fails to establish his privilege to the appli- 
caticn of that law, he must be relegated to 
that class of person whose cases have to be 
decided under s. 24, Act VI of 1871. In 
that case the finding of the Court below wag 


| ( 10 MIA 51); 2 Sar, 189. 
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that “the parties have failed to prove that 
they are either true Muslims cr Hinds.” The 
Bench accordingly applied the rule of 
justice, equity end conscience. ‘The ques- 
tion ceme again for ‘consideration before 
another Bench in Jammya v. Diwan (1), and 
the Bench followed the Full Bench ruling 
and laid down that the lew which governs 
these Provinces gives no openings where 
parties are Muhammacans to the considera- 
tion of custom, and that where the parties 
are Muhammadens, the Muhammadan Law 
shall form the rule of decision, except 
where such law has by legislative enact- 
ment been allered or abolished. A similar 
question arose in Ismail Khan v. Imttaz-un- 


Nissa (8), where the parties who 
were Baluchis by caste «nd orb 
ginally residents of the Punjab, had 


from Sind migrated to the Punjab end 
from the Punjab they came to these pro- 
vinees. They were not orthodox Muham- 
madans and were apparently not found to 
be strict observers of the Mnhammadan re- 
ligion. They set up a family custom of the 
exclusion of daughters. The Bench held 
that the Full Bench ruling in Surmust 
Khan v. Kadir Dad Khan (4), was conclu- 
sive and that tke rulings of this Court 
which had consistently followed the Full 
Bench decision for a number of years should 
not be disturbed. The case was taken 
up in appeal before their Lordships of 
the Privy Council, ənd their Lordships’ 
judgment is reported in Muhammad Ismail 
Khan v. Shecmukh Rai (3). The respond- 
enis were not represented but the judg- 
ment of the High Court was of course 
before their Lordships and s. 37, Benge 
Civil Courts Act, was specifically referred 
to by the learned Counsel for the appel- 
lants. Their Lordships afler a considera- 
tion of the case thought that the suit 
should he remanded to the High Court 
to enable the partics to file evidence with 
respect to the issue as to whether any 
custom prevailed in the family depriving 
female issue to the right of inheritance in 
the presence of their male issue. The 
custom which was the subject-matter of 
issue No. 3 was specifically a family cus- 
tcm and not a general custom overriding 
the Muhammadan Law. It wold, therefcre, 
seem to follow that at least in a case 
where the parties had migrated from Sind 
or the Punjab to these provinces where 
® custom contrary to the Muhammadan 
Law had prevailed, and were setting up in 
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these provinces a family custom deprive 
ing female issue of their right of inherit- 
ence in the presence of their male issue, 
such a custom should be allowed io be 
proved by the Courts in these provinces, 
The order of tkeir Lordships remanding 
the case necessarily involves this decisicn 
and it must be taken as the settled Jaw 
that a party who is selling up a femily 
custom of such 2 kind should not be pre- 
vented from proving it and his evidence 
should not be shut out. Ths much wider 
questicn whether a universel custom in 
supersession of the Muhammeden Lew can 
also be allowed to be proved was neither 
raised nor decided in that case. 

Tn another case of this Court Raja v. 
Allahdiya 33 Ind. Cas. 114 (9) the evidence 
as regards the alleged custom wes examin- 
ed first by a Bench of this Court and 
then in Letters Patent Appeal by a Full 
Bench. Ullimately it was found that the 
custom was not established. Two of the 
learned Judges did not consider it neces- 
sary to decide the gencral question whe- 
ther or not any special custom cen be set 
up in derogation of the Muhammadan Law, 
But Walsh, J., expressed his own view that 
s. 37 did not apply to a dispute between 
Muhammadans themselves, but that the sec- 
tion meant that the Muhemmadans are 
governed by the Muhammadan Law and 
the Hindus by the Hindu Lew, chd that 
neither of them against their will should 
be subjected to the lew of the other or 
to the English cr eny other law. He even 
went so far as to remark that a man is 
free to adopt for himself any special custom 
which he pleases. 


In Ali Asghar v. Collector of Buland- 
shahr (10) è similar question wes raised 
where a native of Palwal in the Gurgaon 
District of the Punjab rendered distingui- 
shed services to Government and wes ros 
warded with the grant of a village in 
Bulandshahr. Cn retirement from service 
he retired to his native town and died 
there, leaving two widows, two daughters 
and a minor son. According to tLe custom 
of the Punjab end tke local custon of 
Palwal daughters were not entitled to eny 
share in the palernal inheritence in the 
presence of a son. The Bench held thet 
evidence was admissible to prove the 
custom alleged by the plaintiff not with- 
standing that such custom was contrary to the 


(9) 33 Ind. Cas. 114; A IR 1916 All. 148, 
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Muhammadan Law. At p. 585*, Bannerji, J., 
referring to the judgment of their Lordships 


in Ismail Khan v. Imtiaz-un-Nissa (8) 
remarked: | 
“We must, therefore, take it that in the opi- 


nion of their Lordships, evidence is admissible 
to prove the alleged custom although it is at 
variance with the Muhammadan Law.” 

At p. 595* Piggott, J., observed: 

“The case was taken to the Privy Council in 
appeal and their Lordships directed evidence 
to be taken in proof of the alleged tribal or 
family custom. The Court below has, therefore, 
rightly permitted the plaintiff to adduce evidenca 
in proof of the custom set up by him and that 
evidence ib is our duty to consider.” 

Now the Bengal, North-Western Pro- 
vinces and Assam Civil Courts Act of 
1871 is called: “An Act to consolidate 
and amend the law relating to Civil 
Courts. And the preamble states: 

“Whereas it is expedient to consoildate and amend 
the law relating to Civil Courts in Bengal, the North- 
Western Provinces and Assam; itis hereby enacted 
as follows.” 


The primary object of the Act, therefore, 
was to consolidate and amend the law relat- 
ing to Civil Courts and not to modify the 
personal law of litigants who may seek the 
help of such Courts. Tne language of 
8. 87 also shows that there is a direction 
given to Givil Courts, where it is necessary 
to decide any question regarding succes- 
sion, inheritance, ete., that the Muhammadan 
Law in cases where the parties are Muham- 
madans shall form the rule of decision, 
except in so far as such law has by legis- 
lative enactment been altered or absolished. 
In other cases the Court has to act in ac- 
cordance with justice, equity and good 
conscience. Nowin Islam also there are 
several sects, and the law of inheritance 
is notidentical for all. Section 37 cannot, 
therefore, be interpreted as laying down 
that any particular rules of Muhammadan 
Law should be enforced. Obviously the 
section meant that in matters of succession, 
inheritance, etc., the parties when they are 


both Muhammadans should be governed 


by their personal law. It may be difficult 
to hold that the enforcement ofa general 
custom contrary to the Muhammadan Law 
and superseding it would not be repugnant 
to the provisions of s. 37. Butin view of 
the pronouncement of their Lordships of the 
Privy Council, it must be held that a family 
custom which alters the personal law of the 
parties, even though not in accordance 
with the strict Muhammadan Law can be 
allowed to be proved. 

Ifs. 37 were to be interpreted in its 
strict sense various anomalies would follow. 
“*Pages of 39 A.—[Hid.| b 
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A person from Bombay who is subject to 2 
Customary Law of inheritance may come 1° 
this province temporarily and die here- 
Can it be said that the Courts are bound 
under s. 37 to enforce the rule of Muham- 
madan Lawas between his heirs, notwith- 
standing the custom by which he was 
governed ? There may again be emigrants 
from other places who, though settled 
down in this province, have not yet aband- 
oned their previous personal law. It would 
be difficult to hold that the Courts have no 
option but toignore such law and enforce 
the strict Muhammadan Law against their 
heirs. On the other hand, there may be 
considerable difficulty in holding that a 
person can bya mere choice lay down a 
uew rule of succession contrary to the law 
of the faith to which he belongs, soas to 
bind his descendants generation after 
generation. But a family custom which has 
the force of law, and, therefore, modifies 
the personal law of the members of such 
family, can be pleaded. To this extent 
only the previous decisions cf this Court 
must now be deemed to have been over- 
ruled by implication by their Lordships of 
the Privy Council. As aiready pointed cut 
the plaintiff in this case had actually set 
up a family custom under which the rule of 
succession under the Hindu Law had 
governed the ancestors of the parties. No 
doubt she also alleged the same practice 
as prevailing among the Malkhana Thakurs; 
but that was by way of further strengthen- 
ing her case. She enumerated instances in 
the family when the Muhammadan Law 
of succession was not followed and the Hindu 
Law was. The question in this case is 
whether the family custom set up has been 
established by evidence or not. When 
admittedly the parties are Muhammadans, 
there is a heavy burden on the person 
who sets up a custom contrary to the 
Muhammadan Law to establish it. The 
burden is heavier still when the custom 
set up is contrary to any express text of the 
Quran. But Muslims in other provinces 
are known to be governed by special rules 
of inheritance, not in accordance with the 
Muhemmadan Law. In the present case 
the plaintiff has produced a number of 
judgments to show that it has been held by 
the Courts in these provinces that among 
certain Melkhana, Thakurs succession was 
govered by the Hindu Law. In 1893 the 
Judge of the Court of Small Causes, Agra, 
in a case from Mahaban in the District of 
Muttra, held that the parties in that case 
who were converts to Islam were not strictly 
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Muhammadans, and applied the rules of 
justice, equity and good conscience, and 
enforced the customary law of inheritance, 
which their ancestors had uniformly 


followed. The Court, while conceding, 

“that of course such members of the family com- 
munity as may choose to follow the Muhummadan 
Law by adhering tothe rules of their faith, will have 
their law applied to them” 


held that such was not the case before 
him. In appeal that judgment was affir- 
med in view of the authority of this Court 
in Raj Bahadur v. Bishen Dayal (2). In 
another case in 1912 the; Subordinate 
Judge, Agra, in appeal held that the 
Malkhana Thakurs who were old Hindus 
converted to Muhammadanism had in spite 
of such conversion retained many of their 
old usages and customs. Again in 19159 
the Subordinate Judge, Mutra, in another 
case from Mahaban, held that in view 
of the evidence the Malkhana Thakur 
of village Suri did not follow the 
Muhammadan Law of inheritance but 
followed the Hindu Law. . Lastly in 1930 
the Munsif of Mutira held that the Mal- 
khana Thakurs of village Tera were govern- 
ed by the Hindu Law of succession and not 
by the Muhammadan Lew. There was an 
earlier case cf 1999 decided by the Muns‘f 
of Hathras in the District of Aligarh where 
he had declined to.go into the question of 
custom on the ground that the Full Bench 
ruling in Surmust Khan v. Kadir Dad 
Khan (4), precluded such an enquiry. 
That case was decided before their Lord- 
ships’ pronouncement. 

In addition -to this general kind of evi- 
dence, the plaintiff relied on the entry in 
the wajib-ul-arz of the village Undi to 
which the parties belong, which after men- 
tioning that the division of the property 
among the Malkhana Thakurs of the village 
was according to the “bhai-bant system” 
stated that where there are two widows 
left and one of them has children, those 
children would exclude the childless widow; 
and a childless widow succeeds to a 
husband with a limited estate only. It 
also contained a provision for the adoption 
of the son of the nearest collateral. It 
contained no mention of the successicn 
cf a sister or a daughier in the presence 
of sons. It is possible to argue that the 
word “aulad” was wide enough to cover 
both sons and daughters. But the pro- 
visions regarding the exclusion of the 
childless widow, the limited estate of 
a widow and the adoption were certainly 
contrary to the Muhammadan Law. No 
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doubt the enlay as a record of custom 


‘may not beof great value, but it certainly 


shows that the practice in the village might 
have been or at any rate what the co- 
sharers, among whom presumably the 
predecessors in title of the parties to the 
suit also were intended to be followed. 

The plaintiff also produced ora) evidence 
and her eight witnesses cited numerous 
instances when in the presence of sons a 
daughter or sister did not inherit. The 
defendant produced six witnesses who stated 
that the parties were Muhammadans, but they 
were not able to cite any clear instance 
where any Malkhana sister had succeeded 
along with her brothers. The finding of the 
lower Appellate Court as regards this point 
is, however, vague for it hes added “except 
where a family has become out and out 
Muslim.” This exception may imply that 
there were instances in which Malkhana sis- 
{er succeeded along with their brothers. But 
the defendant’s witnesses certainly had to 
edmit that on many an occasion daughters 
had not inherited in the presence of sons, 
nor had widows; of course the mere fact 
that a daughter or widow or mother does 
not take a share, but allowed the whole estate 
togo tothe son, is not by itself conclusive 
that there is a custom excluding females. 
Standing by themselves, such instances 
may not be weighty; but along with 
other evidence they certainly carry weight. 
The plaintiff also prcduced the khewats of 
the village and these did not-show that 
there had heen by instance in which the 
Muhammadan Law had governed the in- 
heritance of Malkhana Thakur. As regards 
the instances in thefamily itself the lower 


Appellate Court has remarked: 

“Tn the very family in question there is evidence 
that when Tunda and Dalla died each had left a 
widow, but the widow in each case was excluded 
by the son. So was Musammat Umda hereself on 
the death of her father, Dalla, It isto be noted that 
Umda did not claim any share until after the death 
of Rohtan'’s widow, i. e. Musammat Pana. The 
family is, therefore, clearly governed by the Hindu 
Law of succession.” 


We take this finding to be that a family 
custom, under which succession is governed 
by the Hindu Law, has been proved by 
sufficient evidence in the case. We have 
already enumerated the evidence. We arè 
unable to say in this second appeal that 
there was not sufficientlegal evidence be- 
fore the Court below to come to this cons 
clusion. The burden was undoubtedly very 
heavy on the plaintiff; butitwas capable 
of being discharged.* The lower Appellate 
Ocutt has taken into account both oral and 
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documentary evidence and as recorded a 
clear finding that the family of the parties 
is governed by the Hindu Law of succession. 
We think that we must accept this finding 
asone of fact as itis not vitiated by any 
error of law. Had the evidence been 
legally insufficient to establish a family 
custom we woald have intervened; but 
this isnot the case here. 

As the ruling of their Lordships of the 
Privy Council in Ismail Khan v. Imtiaz-un- 
Nissa (8), does not appear to have been 
cited before the learned Judge of this 
Court, and he was bound to follow the 
previous Division Bench ruling of this 
Court in Jammya v. Diwan (1), he has 
held thet a custom could not be proved. 
For the reasons given above we must 
hold that it was open to the plaintiff to 
prove the family custom, and accordingly 
the finding of the lower Appellate Court 
must on this point be accepted. 

. Tne only other point that remains for 
consideration is whether the plaintiff is 
estopped from claiming the share on account 
of a compromise in the Revenue Court 
which was entered into on her behalf by 
her guardian. Musammat Umda, the sister, 
claimed» one-third share in the Revenue 
Court against the minor daughters of 
Dulla. Their guardian conceded the whole 
claim and gave up the claim of the 
minors altogether. Apparently there was 
no consideration received for the same, 
and no property was taken by way of 
compensation. There was no necessity for 
the guardian to give up the minors’ claim 
at all. He need not have contested the 
application for mutation of names if he 
was not prepared tofight out the matter. 
No registered deed was executed. The 
Main question before the Revenue Court 
was whose name should be entered in 
the revenue papers for fiscal purposes. 
No attempt was made by the guardian 
to obtain the sanction of the Revenue Court 
for entering into a compromise on behalf 
of the minor nor was he a certificated 
guardian of the minors. He was merely 
acting as their next friend. In these 
circumstances we cannot hold that the minors 
were bound by the act of the guardian, 
and thatthe plaintiff is now estopped from 
claiminga share because her guardian did 
not press for her rights in the Revenue 
Court. The appeal is accordingly allowed, 
the decree of the learned Judge of this 
Court is set aside, and that of the lower 
Appellate Court restored with costs. 

N. Appeal allowed.. 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1513 
of 1:35 

December 20, 1935 
BHIDE, J. 
Musammat LASO DEVI—APPELLANT 
VETSUS 
Musammat JAGTAMBHA DEVI— 
RESPONDENT 

Succession Act (XXXIX of 1925), s. 255—Probate 
Court, if concerned anly with proof of due execu- 
tion—dJudge, if can go into validity of will with 
reference to Hindu Law. - 

The Probate Court is concerned cnly with the 
proof of the due execution of the will. 
has no jurisdiction to go into the questior of validi- 
ty of the provisions of the will with reference to 
Hindu Law under s. 255, Succ2ssion Act. Section 255, 
deals with those cases wherein certain propertics 
have to be excepted from the letters of adminis- 
tration for special reasons. Baroda Debya v. Phut- 
umani (1), Indar Narain v. Onkar Mal (2) and Bali 
v. Hussain Bibi (3), referred to. 

Misc. P. C. A. from an order of tbe Senior 
Sub-Judge, Simla, dated May 27, 1935. 

Mr. M.C. Sud, for the Appellant. 

Mr. J. La Kapur, forthe Respondent. 

Judgment.—This eppeal arises ont of 
an application for the letters of adminis- 
tration tothe estate of one Behari. Lal, 
deceased, by his widow Musammai Laso 
Devi. The application was opposed by 
Musammat Jagtambhs Devi, the daughkter- 
in-law of Musammat Laso Devi, on the 
ground that the provisions of the will of 
the deceased were invalid in so far as 
they limited her right to maintenance and 
stridhan. The learned Senior Suhordi- 
nate Judge has granted letters of admi- 
nistrstion, subject to the proviso that any 
provision of the will restricting the rights 
of Musammat Jagtambha Devi to her 
stridhan or her maintenance will be in- 
operative under s. 255, Succession Act. From 
this decision the present appeal has been 
preferred. A preliminary objection was 
taken thetno appeal was competent in- 
asmuch as the order in question was passed 
bya Senior Subordinate Judge ands. 299 
applies only to orders passed by a District 
Judge butin the present instance the 
Senior Subordinate Judge was invested 
with powers of a District Judge for the 
grant of letters of administration end in 
the circumstayces it seems to me that the 
cese would be covered by s. 299, Succes- 
sion Act, cf. Baroda Debya v. Phutumani 
(1), and ss. 30 and 39, Punjab Courts 
Act. Thecontention of the learned Counsel 
for the appellant is that the order passed 
by the learned Senior Subordinate Judge 

(G) ATR 1933 Pat, 276; 145 Ind. Cas. 375;14 P LT 
285; 6 R P 170. ; 
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was without - jutisdiclion inasmuch as 
8. 255, Succession Act, under which it pur- 
ports to be passed wes inapplicable. The 
contention appears to me to be correct. The 
objections of Musamma: Jegtambha Devi 
were really an attack on the validity of 
the provisions of the will under Hindu Law. 
The Probate Court is, however, concerned 
only with the proof ofthe due execution of 
the will, cf. Indar Narain v. Onkar Mal 
(2),and Baliv. Husain Bibi (3). The fac- 
tum ofthe execution of the will in this 
case was not challenged. It seems to me 


that the learned Senior Subordinate Judge 


had no jurisdiction to go into the question 
of validity of the provisions of the will 
with reference to Hindu Law under s. 255, 
Succession Act. That section appears to 
me to deal with those cases wherein cer- 
taln properties have to be excepted from 
the letters of administration for special 
reasons. I accordingly seb aside the order 
of the learned Senior Subordinate Judge 
relating tothe proviso subject to which 
the letters of administration have been 
granted. In view of all the circumstances 
I make no order as to costs. 

N. Order set aside. 

(2) 20 P R 1912; 10 Ind. Cas. 130; 141 P L R 1911; 
233 P W R 1911. 

(3) 55 P R 1894. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Criminal Revision Application No. 201 
of 1935 
August 30, 1935 
__' Poniock, A. J. C. 
SHEOCHARANLAL—Accusep— 
APPLICANT 
veTSUS 
EMP BROR-—ResponpENT 

Penal Code (Act XLV of 1860), s. 408—Criminal 
misappropriation—Held on facts that there was no 
criminal misappropriation—Contract—Contract of 
service for particular year—Year expiring, and 
employment continuing—Presumption. : 

Where there is a contract of employment under 
certain terms, for a particular year, and the employ- 
ment continues even after the expiry of that year’ 
the ordinary presumption is that the same condi- 
tions also continue: N Aa 

Held, on facts, that thera was nè criminal mis- 
appropriation aid any liability on that assount 
would bz a civil liability but would not give rise 
toa criminal proszcution for misappropriation. 

Cr. Revn. App. against an order of the 
District Magistrate, Bilaspur, dated June 
10, 1935. 

Mr, J. Sen, for the Applicant. 
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Mr. W. R. Puranik, Government Advocate’ 
for the Crown. 
` Order—The applicant Sheocharanlal 
has been convicted under s. 408, Indian 
Penal Code, and sentenced to five months’ 
rigorous imprisonment and a fine of Rs. 25. 
The charge against him ran as follows :— 

“That youon or about December 3, 1934, at Jaija- 
pur, being a servant in the employment of | Sheo- 
prasad, opium contractor, and in such capacity 
entrusted with Rs. 71-4-0, the sale proceeds of opium 
ofthe opium shop at Jaijapur, committed erimi- 
nal breach of trust with respect to the said 
amount and thereby committed an offence punisha- 
ble under s. 408 cf the Indian Penal Code.” 

Sheoprasad obtained the opium contract 
at Jaijapur forthe years 1933 and 1931, 
and the shop was managed by Sheocharan- 
lal. The terms of his employment during 
the year 1933 were reduced to writing 
(Ex. P. 2) That document shows that 
atthe beginning of the year 1933 Shec- 
prasad gave Sheocharanlal Rs. 80 in cash 
and half aseer ofopium valued at Rs. 45 
to run the shop and that thereafter Sheo- 
charanlal had to pay the monthly license 
fee of Rs. 3410 Government, and was en- 
tiled to any profits as his remuneration. 
I£ there were no profits he was to get no 
pay, and Sheoprasad was. entitled to de- 
mand to inspect the accounts at any time. 
The ordinary presumption is that the same 
conditions continued for 1934, and that 
seems to be the finding of the lower Courts, 
Sheoprasad (P. W. No. 1) has stated that 
the accounts for the year 1933 were settled 
up and nothing remained due to him. On- 
November 14, 1934, Shecprasad inspected 
the accounts and found everything in’ 
order. On December 3, 1934, he learnt 
that the shop had been shut down and ask- 
ed his son Ramkripal (P. W. No. 6) to go 
and see what had happened. Ramkripal 
found that the shop had been shut up and 
made a report to the Police (Ex. P. 3) 
which shows that he found the keys, account 
books and other things allin order, there 
was 2} tolas of opium in the shop but no 
cash. Between November 14, 1934, and: 
December 2, 1934, Sheocharanlal must have 
sold, according to the calculations of the 
trial Court, opium of the value of Rs. 71-4-0, 
and this isthe amount which Sheocharan- 
lal is accused of having misappropriated. 
Sheoprasad stated that on November 14, 
1934 “no amount was left with the accused”, 
Whether this means that the accused had 
no money in the shop then or that any 
money in the shop was taken away by Sheo- 
prasad is not clear. 

Exhibit P. 3, the'report to the Police 


658 
made by Ramkripal, states that Sheocharan- 
lal was entrusted with the 
for running the shop, and this appzrently 
refers to the Rs. €0 admittedly advanced at 
the beginning of 1933. Sheoprasad, when 
examined in chief, mentioned no subse- 
quent advance, but in reply to a singularly 
ill-advised question in cross-examination he 
stated that he had advanced Rs. 85 to Sheo- 
charenlal in January 1934. As there is no 
reference tothe advance of Rs. 85in Ex. 
P.3 or in Sheoprasad’s examination-in-chief 
and there isno receipt in support cf it, 
it seems io me doubtful whether such an 
advance was ever actually made. The lower 
Courts, however, have held that 
it was made, but the eccused was not 
neked about it when he was examined. 
Assuming that the advance was made, the 
question is whether any part of it was still 
outstanding on December 2, 1934. Sheo- 
presad's statement that “no. emount wes 
left with the eccused" seems to mean that 
he took away whatever cesh there was in 
the shop cn November 14, 1934. The bur- 
den of proof lies upon the prcesecuticn to 
show thet ilere was an edvence outstend- 
ing on December 2, 1934, and that burden 

_ has not been discharged. Under the terms 
of the agreement Sheocharanlal was entitled 
to the profits of the shop as his remurerea- 
tion and had to buy opium out of those 
profits. “Rupees 71-4-0 which he is alleged 
to have misappropriated cannot he said to 
have been entrusted to him as a servant. 
What was entrusted to him was, according 
to the finding of the lower Cuuris, Rs. 85 
in January 1934, and that was an advance 
made to him for running the shop. That 
advance, if it was ever made, was inevit- 
ably spent on running the shop inthe 
early part of 1934, and there could be no 
criminal misappropriation init at the end 
of 1934. Any liability on that account 
would be a civil liability but would not give 
rise to a criminal prosecution for misappro- 
priation. 

The application for revision is, therefore, 


allowed and the conviction is set aside. 
The fine, if paid, must be refunded. 
b. Application allowed. 
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LAHORE HIGH COURT 


sum of Rs. 80 Civil Miscellaneous Petition No. 444 of 1935 


January 27, 1936 
Apptson AND ABDUL Rastin, JJ. 
BANARSI DAS—PETITIONER 
versus 
COMMISSIONER cr INCOME-TAX, 
PUNJAB, N.-W. F. & DELHI PROVINCES, 
LAHORE-— RESPONDENT 

Income Tax Act (XI of 1922), ss. 27, 23 (4) (2), 
22 (1)—" Sufficient cause” or “not reasonable 
opportunity “°, whether can be found out as matter 
of law by Income Tax Officer, as matter of fact— 
Partial default in complying with notices under 
ss. 22 (4) or 23 (2)—Consequences 
s. 23 (4), that of complete default. 

It is possible asa matter of law for the Income 
Tax Officer to find as fact that the assessee had 
failed to establish’ ‘sufficient cause’ or ‘not reason- 
able opportunity’ within the meaning of s. 27 of the 
Inecme Tax Act. . 

A partial default in complying with notices issued 
under s. 22 (4), or s. 23 (2) Income Tax Act, in- 
volves the same consequences under s. 23 (4) of the 
Act, as a total default. : 


Messrs. Achhru Ram and Asa Ram Aggar- 
wal, for the Petitioner. 

Mr. Jagan Nath Aggarwal, fcr the Res- 
pondent. 

Abdul Rashid, J.—This isan applicalion 
under s. 66 (3), Income Tax Act, for a 
mandamus to compel the {Commissioner - 
of Income-taxX, Punjab, to state the case 
of Rai Bahadur Banarsi Des, and refer ihe 
points of law arising thereinto this Court. 
‘he following points of law have been for- 
mulated cn behalf of the assessee: (1) 
Whether an Inccme Tax Officer is compe- 
tent to review the order of his predecessor- 
in-office adjourning the case till the deci- 
sion of the criminal litigation and start pro- 
ceedings at his will without submitting the 
case of the Commissioner of Income-tax for 
revision of his predecessor's order under 
s. 33, Income Tax Act. (2) Whether attend- 
ance in a Criminal Court under orders of 
a Magistrate isa sufficient cause for non- 
appearance before the Income Tax Officer 
within the meaning of s. 27 of the Act. 
(3) Whether in the circumstances of the 
case the petitioner had reasonable oppor-° 
tunity to comply with the terms of the 
nolices under s. 23 (2) of the Act or whe- 
ther he was prevented by sufficient cause 
from complying with them. (4) Whether the 
consequences ccntemplated by s. 23 (4) 
wouid fillow the nen-cempliance with tLe 
second notice under s. 22 (4) at least to 
the extent to which the Income Tax Officer 
was satisfied that it had been complied 
with, specially when the second notice does 
not specify the points on which the account 
books were required as contemplated by 


same as under 
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8. 23 (3) of the Act. (5) Whether in the 
circumstances of the case, the petitioner 
should be asked to produce the account 
books of the Kuldip Oil Mills, Lahore, 
which were not in his possession at that 
time and income from which was not liable 
to ba assessed in his hands in view of the 
provisions of s. 26 (2), Income Tax Act and 
whether ils non-compliance would warrant 
an assessment unders. 23 (4) of the Act. 
(6) Whether when default in respect of 
notices under s. 22 (4) is not properly - ex- 
plained but the default of the notices under 
s. 23 (2) is satisfactorily accounted for, it 
is not the duty of the Income-tax autho- 
-rities to cancel the 28 (4) assessment, re- 
issue the notice unders. 23 (2) and make 
the assessment afresh. (7). Whether the 
assessment made by an Income Tax Officer 
to the best of his judgment under s. 23 (4) 
includes penal assessment. (8) Whether 
in the circumstances of the case when the 
petitioner had requested the Income Tax 
Officer for transfer of thecase, was not the 
latter bound to grant some lime for moving 
the Commissioner of Income-tax for that 
purpose if he was not prepared to forward 
the request of the petitioner to his superi- 
‘ors himself. The Commissioner of Incoms- 
tax has refused to refer the questions al- 
luded to above. He has, however, taken 
action under s. 66 (1) of the Act and has 


‘propounded the following question of lew 


for the opinion of this Court : 

“Whether as a matter of law it was not possi: 
ble for the Income Tax Officer to find as fact 
that the assessze had failed to establish ‘sufficient 
causes’ or ‘not reasonable opportunity’ within the 
meaning ofs, 27 of the Act.” 

The material facts of the case may be 
briefly stated. Rai Bahadur Lala Banarsi 
Das isa mill owner of Ambala. He car- 
ries on his business with an admitted capital 
of half a crore of rupees and his princi- 
pal sources of income are Flour Mills, Oil 
Mills, Ice Factory, Banking and House 
property. He had paid no income-tax 
since 1925-26 and had accumulated 54 lacs 
of depreciation to be sel off against 
income. He submitted a return for the. 
assessment year 1932-33 declaring a gross 
income of Rs. 25,639 against which, how- 
ever, Rs. 76,88) was claimed on account of 
depreciation. The Income Tax Olficer is- 
saed a notice on Moreh 18, 1953, under 
s. 22 (4) of the Act calling upon the 
assesses to produce complete accounts of 


his income from all sources during 1931-32.. 


Tais notice was Dot served on the assessee, 
and another similar notice was, therefore, 
issued on March 21. In response to this 
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notice some books of accounts were pro- 
duced, which were examined partially by 
the Accountant on March 23. The case 
wes then adjourned to March 24, when a 
number of other books relating to busi- 
ness at Ambala were examined. Books 
relating to Kuldip Oil Mills, Lahore, were, 
however, not produced by the assessee. 
On March 24, an application was filed on 
behalf of the assessee praying for eignt 
months’ extension of time for production 
of accounts relating to Kuldip Oil Mills. 
It was stated in this application that as 
civil and criminal litigation between ths 
assessee and his wife Musammat Prem Kaur 
and Sardar Kartar Singh, the ex-Manager 
of the Mills, was going on at Lahore, the 
assessee was unable to produce the accounts 
of the Kuldip Oil Mills as these books 
were in Court. An assurance was given tha’ 
the books would be produced as soon = 
the 
Court. The Income Tax Officer thereupon 
passed the following order: 

“I adjourn the cass sine diz. Books of Kuldip 
Oil Mills to bə called after the decision of ths 
er.minal case" 


It appsars that in the beginning of July 
1933, the Income Tax Officer who had been 
dealing with the case so far, was trans- 
ferred and his successor issued a notice 
under s. 22 (4) of the Act on July 10, for 
the production of assessee’s accounts from 
all sources of income on July 22. The - 
peon went with the notice to the assessee’s 
place of business on July 11. He was 
told that the assessee had gone to Lahore 
and his agents, Uggar Sen and Jagan 
Nath, who had been appearing in income- 
tax matters previously. refused to accept 
service of the notice. The notice was, 
therefore, affixed to the door of the pre- 
mises in the presence of the agents of 
the assessee. ‘he assessee on July 21, 
wrote from Lahore making enquiries about 
this notice, and the Income Tax Officer 
sent a reply stating that as a special case 
he would give the assessee another op- 
portunity to produce his accounts on 
August 1, 1933. With this letter a notice 
under s. 23 (2) of the Act was also sent 
asking the assessee to produze any evi- 
dence on which he wished to rely in 
support of his return on August 1, 1933. 
Tuese notices were served on the asses- 
see after the fixed date, i. e, on 
August 2, The Income Tax Officer, ther.« 
fore, issued fresh notice on August 5, 
for production of accounts on August 15. 
In reply to the first issue of notice a letter 
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dated August 7, was received from the 
assesseo 10 the following effect: 

“It would appear frcm correspondence in your 
office that your predecessor had already granted 
me time till October 31, 1933. Thus there is 
no question of any adjournment in this connec- 
tion.” 

In reply to the second notice, the as- 
sessee sent‘a letter dated August 13, 
stating that the Ambala accounts had 
already been examined, and that an ex- 
tension of eight months had been allewed 
for the production of the Oil Mills acccunts. 
It was stated in this letter that the 
Income Tax Officer was helping ihose who 
were responsible for involving the asses- 
see in baseless litigation at Lahore end 
that the income-tax machinery was being 
misused in order to assist the enemies of 
the assessee. It is unnecessary io give 
details of further correspondence between 
the assessee and the Income Tax Officer. 
Suffice it to say that the Jnecme Tax 
Officer in one of his letters stated that if 
eny of the bcoks on which the assessee 
relied were in “some Court cr elee where”, 
the essessee should give the requisite in- 
formaticn end the Income Tax Olficer will 


take proper steps to have them pre- 
duced., In reply tke assessee 
stated that the account bcoks of the 


Kuldip Oil Mills were in the control of 
the Trustees of Rai Bahadur Lalo Benarsi 
Das Frust at Lahore which was then 
functioning. As no books were produced 
on August 15, the Income Tax Officer gave 
further opportunity to the assessee and 
issued fresh notices for September 2, 
under ss. 22 (4) and 23 (2) of the Act. 
These notices were accompanied by a cover: 
ing letter requesting tLe assessee to assist 
the Income-tax Department in arriving at a 
correct estimate of his income, end also 
pointing out the consequences of failure to 
comply with the notices. These notices 
were served on August 18, 1933. As no 
appearance was put in by or on behalf of 
the assessee on September 2, the Income- 
tax Officer proceeded to assess the income 
under s. 23 (4) of the Act tothe best of his 
judgment, and the assessment was complet- 
eJ on September 1933. 

‘The first question cf lew formulated on 
behalf of the assessee was not pressed by 
th: learned Counsel during the course of his 
arguments, The second and the third 
questions fall within the ambit of ihe 
question of law referred to by the Commis- 
sioner of Income-tax under s. 66 (1) of the 
Act. We, therefore, proceed to deal with 
question No, 4, The Commissioner of 
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Tncome-tax found it difficult to understand 
this question. We also find that “the 
lansuage in which question No.4 is framed 
is very involved. It wasexplained to us by 
the Counsel that the real ineaning of quesiion 
No. 4is, whether if there is only partial 
default in the production of account-hooks, 
cen an assessment be made under s. 23 (4). 

The language of s.23 (4) makes it clear 
that ifthe assessee fails to comply with all 
the terms of a notice issued under sub-s. 
(4) of s. 22 or, having made a return, fails 
t comply with allthe terms of a notice 
issued under sub-s. 2 of s. 23, the Income- 
tax Officer shall make the assessment to the 
best of his judgment. A partial default, 
therefore, involves the same consequences 
under s. 25 (4) of the Act asa total default. 
With respect to question No. 5 it was ccn- 
tended by the learned Counsel for the peti- 
tioner that cs the Kuldip Oil Mills had heen 
handed over to a Trust before August 1933, 
the assessment should have been made 
against the Trust which was the successor 
of the assessee with respect to the Oil Mills 
business under the provisions of s. 26 (2) of 
the Act. This point was never raised in 
the proceedings before the Income-tax 
Officer. Moreover, it had not been establish- 
ed on the record that the Trust had succeed- 
ed to the Oil Mills business before August 
1933. The onus on the question of establish- 
ing the succession with respect to this 
business lay upon the assessee. He did 
not furnish any particulars of the Trust 
and did not even forward a copy of the 
Trust deed to the Income-tax Officer before- 
the assessment was made. The fact of 
succession not having been established 
the fifth question formulated by the assessee 
does not arise so far as the assessment of 
1932-33, now under consideration, is con- 
cerned. Question No. 6 practically involves 
the same point as Question No. 4 and it is 
unnecessary to deal with it separately. 

The point underlying Question No. 7 is 
whether the assessment made by the 
Income-tax Officer was not to the best of 
his judgment but was a mala fide and per- 
verse assessment. We are of the opinion 
that there is no evidence or indication on 
the present record which may show that 
the Incométex Officer was acting in a 
mala fide manner. As pointed out by the 
Commissioner, an assessment at 64 lacs 
on a person with half a crore of capital could 
hardly be described as mala fide. We 
are further of the cpinion that the Income- 
tax Officer acted in a perfectly bona fide 
and reasonable manner in allowing the 
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assessee a large amount of depreciation in 
various accounis and in assessing his net 
income at the sum of Rs. 55,066. On the 
above finding of fact, Question No. 7 does 
not arise. Question No.8 was not pressed 
by the learned Counsel for the assessee. 
With reference to the question referred by 
the Commissioner under s. 66 (1) we are of 
the opinion that the letlers of the assessee 
furnish sufficient material for the finding 
of fact that the assessee was deliberately 
delaying the assessment, and that he was 
not prevented by any sufficient cause from 
complying withthe notices issued to him 
under ss. 22 and 23 of the Act. There is 
also material for the finding that the 
assessee had reasonable opportunity to 
comply with the different notices and it 
was, therefore, open to the Income-tax 
Officer tofind as afact that in spite of 
reasonable opportunity the assessee had 


failed to comply with the notices issued to. 


him under ss. 22and23. For the reasons 
given above we dismiss the petition for a 
mandamus. So far asthe question referred 
by the Commissioner is concerned, we hold 
that if was possible fcr the Income-tax 
Officer to find as a fact that the assessee had 
failed ae establish ‘sufficient cause’ or ‘not 
reascnable opportunity’ within t ing 
of s. 27 of he ASF fee caste 

In view of all the circumstances, we leave 


the parties to bear their own costs in this 
Court. 


D. Petition dismissed. 


ALLAHABAD HIGH COURT 
Oriminal Appeal No. 855 of 1935 
January 17, 1936 
ALLSOP AND GANGA Nata, JJ. 

J LWAN— APPELLANT 

versus 
_. EMPEROR—Oppostts Party. 

„Evidence Act (I of 1872), s. 24—Person in autho- 
rity, meaning of—Zemindar in the U. P.—Whether 
a person in authority—Confession to zemindar— 
Relevancy in absence of evidence of inducement or 
promise—Criminal trial —Confession—Retraction— 
Whether sufficient to believe it false—Question as 
to why a person should retract confession—W hether 
one of law. 

A person in authority within the meaning of 
8. 24, Evidence Act, is one who has gathodiky to 
interfere in the matter of the charge against the 
appellant. In the United Provinces a zemindar holds 
no official position and a lambardar who is only 
appointed to collect revenue from co-sharers in a 
mohal has no authority whatsoever to interfere with 
criminal matters, and no villager, however igno- 
rant, would asclibe any such power to persons of 
this kind. A confession alleged to have been made 
to the zemindars is not irrelevant under s. 24, 
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Evidence Act, when there is nothing to suggest, 
that any inducement or promiso was offered or made 
because the persons to whom the confession was mada 
could not possibly be described as persons in authority 
within the meaning of the section. Emperor v. 
Ganesh Chandra Geldar (1), followed. 

The mere fact of retraction of confession is not 
sufficient reason for believing that the confession 
must have been false. The question asto why a 
man should at one time make a confession and 
afterwards retract it is not a question of law but 
a question of human psychology and of experience. 


Cr. A. from the Sessions Judge, Shah- 
jahanpur, dated November 2, 1935. 

Mr. B. S. Shastri, for the Appellant. 

The Government Advocate, for the Crown. 


Judgment.—This isan appeal by Jiwan 
son of Pitam Kachhi, who has been sentenc- 
ed to death for the murderof Reoti Kachhi. 
The two men were living in a village or 
group of huts which had newly been es- 
tablished near some land which was being 
brought under cultivation. It is in evi- 
dence that they had been on good terms 
and had been in joint cultivation of some 
land but had quarrelled and separated. 
There was a dispute between them about 
some fields and there was an indication 
in a statement made to the Police which 
was put to witnesses in cross-examination 
that there had been improper relations 
between the appellant and the wife of the 
deceased. The body of Reoti was found in 
a field on July 6, 1935. The medic&l evi- 
dence shows that his throat had been cut. 
He had suffered three injuries. One was 
an incised wound 5 inches long 1 inch 
wide and 24 inches deep on the right side 
and front of the neck cutting all the 
blood vessels and the nerves of the neck 
and alsothe trachea and the gullet. He 
had also received two. superticial cuts 
one four inches long and the other 2 inches 
long on the shoulder and under the chin. 

The Civil Surgeon who made the post 
mortem examination of the body was pro- 
duced as a witness and he deposed that the 
first injury must have been caused with 
some weapon such as a gandasa and that 
the other two injuries might also have 
bean so caused or might have been caused 
with a spear. The first information report 
was made by a man called Dhan Singh 
who was sent to the Police Station by 
the headman of the village with a note in 
writing stating that the body had been 
found. Dhan Singh made a statement to 
the Sub-Inspestor of Police in which he 
svid thy the wound in Reoti's throat was 
caused with a spear, The Sub-Inspectoy 
went to the village or the group of hute 
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where the crime was committed and from 
there we suppose to the parent village 
where he stayed in the house of cne of the 
zemindars. We have before us three witnes- 
ses Rup Singh, a zamindar of Pindara, Puttu 
Singh, the lambardar of Pindara, who 
lives in Umarpur and Mulaim Singh, an- 
other zamindar of Pindara. They say that 
the Sub-Inspector asked them to make 
enquiries and totry to discover who had 
committed the crime. We suppose that 
some suspicion must have been attracted 
against the appellant because of his re- 
lations with the deceased. The witnesses 
say that they summoned the inhabitants 
of the village inorder to make inquiries 
from them and thatthe appellant did not 
appear with the other people who were 
living in the neighbourhood. The three 
zamindars, therefore, went to look for him 
and they found him next morning in a field 
or in a part of the waste land near the 
fields which had been newly cultivated. 
They say that they questioned him and 
he admitted at once that he had committed 
the murder and asked the zamindurs to 
intercede for him with the Police and to 
arrange that he should not be punished. 
There is no evidence whatsoever that any 
jnducement was offered or any promise made 
to the appellant by the zamindars. 

The story is that the appellant afler 
making his statement to these zamindars 
took them to his house and produced the 
gandasa with which he had said that he had 
committed the crime. This gandasa was 
sent to the Chemical Examiner and the 
Imperial Serologist and it was reported that 
it was stained with human blood. The 
appellant was then taken by the zamindars 
to the Sub-Inspector who arrested him and 
sent him to prison. After he had been in 
prison he was produced before a Magistrate 
and he again made a confession which le 
afterwards retracted in the Court of the 
Committing Magistrate, and in the Court of 
Session. 

The main evidence against the appellant 
is that of the two confessions, viz., the 
confession made tothe zamindars and the 
confession made tothe Magistrate. It has 
been suggested io us in the first place that 
these confessions are irrelevant and should 
not have been admitted in evidence. 
We have already mentioned that there is 
no suggestion at all in the evidence thet 
the zamindars offered any inducement to 
the appellant to make a confession or 
meade any premise tq him having relaticn 
tothe charge against him. It has been 
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suggested that these persons might be 
considered to be persons in authcrity. We 
heve been referred tothe case in Emperor 
v.Ganesh Chandra Goldar (1), end to the 
case in Kunja Subudhi v. Emperor (2). We 
agree with the learned Judges who decided 
the case in Emperorv. Ganesh Chandra 
Goldar(1), that a person in authority is 
one who has authority to interfere in the 
matter of the charge against the appellant 
Whatever the circumstances msy be in 
other provinces, we are satisfied that a 
zemindar holds no. official position and a 
lambardar who is only appointed to collect 
revenue from co-sharers in a mohal has no 
authority whatsoever in these Provinces to 
interfere with criminal matters, and we are 
also convinced that no villager, however 
ignorant, would ascribe any such power to 
persons of this kind. 

We cannothold that the confession alleg- 
ed to have been made to the zemindars 
was irrelevant under s. 24, Evidence Act, 
because there is nothing to suggest that 
any inducement cr promise was offered 
or made because the persons to whom the 
confession was made could not possibly 
be described as persons in authority within 
ihe meaning of the section. Whether the 
ecnfessicn, if admissible, isto be believed 
or not is entirely a different matter. It 
is impossible if there had been nothing 
elee that we might have been doubtful 
whetker it would be prudent to accept this 
evidence es establishing the guilt of the 
appellant because we cen understand that 
a men who is suspected and who may 
feel that he is to be harassed and worried 
may possibly in some circumstances make a 
confession to save himself trouble. Butin 
this case, besides the mere fact that ihe 
appellant made the statement, there is the 
further fact that he was able to produce 
this gandasa stained with human blood. 
We regard this as a circumstance which 
strongly corroborates the confession. If we 
are to believe that the appellant is innocent, 
we must be prepared also to believe his 
story that he did not produce the gandasa, 
and we must be prepared further to be- 
lieve that either the Sub-Inspector of 
Police or the zamindars cf the village 
were prepared to goto the length of getting 
a gandasa and having it stained with human 
blocd in some way so as to secure the convic- 


tion ofthe appellant. We cannot find that 
O) 50 C127; TJ Ind. Cas. 264; AI R 1923 Cal. 458; 
24 Cr. L J 760. 
(2) 8 Pat 289; 116 Ind. Cas. 770; A I R 1929 Pat. 
275; .(1929) Gr. Cas, 62; 30 Cr, L J 675;10P LT 
49, 
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anybody had any motive whatsoever for nro- 
curing the conviction of the appellant ifhe 
was not guilty. 

It has been suggested that the zamindars 
were anxious to recover certain fields from 
the appellant which they would be able 
to do ifhe were sentenced to death. It 
appears that the zamindars have -been 
establishing tenants in a part of their village 
in order to bring new land under cultiva- 
tion, and we cannot see why they should 
have any motive in getting rid of a tenant 
whom they themselves had placed upon 
the lend. Even ifthe zamindars had some 
interest in recovering the land from the 
appellant we find it impossible to believe 
that they would have been so callous 
and immoral as to procure false evi- 
dence aginst the appellant in order to 
get him convicted of an offence of murder 
which he did not commit. As for the con- 
fession before the Magistrate, it was made 
after the appellant had been in prison 
and had had time to consider his position 
and after he had been duly warned that 
it would be read in evidence against him. 
Tt istrue thatthe appellant retracted his 
confession afterwards, but that alone is no 
sufficient reason for believing that the con- 
fession must have been false. 

Much hasbeen said about the difficulty 
of understanding why a man should at one 
time make a confession and afterwards 
retract it. This is not a question of law but 
a question of human psychology: and of 
experience. It seems to us that it is not 
really at all difficult to understand that a 
man whohas committed a murder and who 
knows: that all his neighbours and friends 
are well aware that he must be the guilty per- 
son should not have the hardihood to continue 
denying his guilt when he is confrouted 
by persons who are making enquiries from 
him. We think that it would probably be 
much more difficult in these circumstances 
for a manto maintain his innocence than 
for him to confess his guilt. Afterwards, 

“when he has time to consider his position 
‘and when he is removed from his every- 
day surroundings and possibly advised by 
others that it is foolish of him to confess 
his guilt, it is natural that he should retract 
his confession. We are convinced in this 
case that the confession was a true one and 
that the appellant was guilty of a deliberate 
and cruel murder. That baing so, wa 
dismiss his app2al. Foran o%ense of this 
pind there cən be only one prnishmeant 
and that is the pinishment of death. 
The learned Sessions Judge has referred 
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the case tous for confirmation of the sen- 
tence passed on him. We dismiss the appeal 
and confirm the sentence . of death passed 
on the appellant. We direct that that sen- 
tence shall be carried out according to law. 
NA Appeal dismissed, 


ponp 


CALCUTTA HIGH COURT 
Appeals from Original Decrees Nos. 90 
and 162 of 1930 
May 3, 1935 
D. N. Mrrree AND NARSING Rav, JJ. 
TROILOKHYA. NATH DAS AND OTHERS 
—APPELLANTS 
` i versus 

KENARAM DAS AND OTHERS —RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. 113—Deeđd 
of agreement to partition—Partition to be effected 
after siz months—Suit to specifically enforce it— 
Limitation—Time, when runs—Admission—Shifting 
of onus—Practice—Appeal—New pont, af can be 

taken—Party withholding best evidence—H fect. 
Where a deed of agreement to partition states 
that the partition should be effected within six 
months from the date of the agreement by getting 
the properties divided according to shares by call- 
ing certain gentlemen and get the partition deed 
executed and registered, the suit- to specifically 
enforcs the agreement is governed by Art. 113, 
Limitation Act, and time runs after the lapse of 
six months from the date of the agreement. (p. 665, 

1. 2; p. 666, col. 1. f 

S a Ter a in a certain document, that 
the properties were his son's self-acquired properties, 
anadmissson by his grandsons (defendants) that the 
said properties are the ijmali proper ties of the family 
consisting of them and the plaintiff, snifts the burden 
on them of proving that ths properties are the self- 
acquired properties of their father, on the principle, 
that what a manadmits. to be true may reasonably be 
presumed to beso. The admission is not conclusive 
‘and may be shown to be wrong and made under 
circumstances which do not make it binding on the 
person making the admission. Chandra Kunwar vy. 
Narpat Singh (1), followed. [p. 666, col. 2.] é 
“A new point depending on consideration of evi- 
denes cannot be taken for the first time in appeal, 
thouch it was indicated in the written statement 
but no issue was joined on it. and was submitted 
to the judgment of the primary Oourt. [p. 667, col, 2.] 
Where a party withholds the bəst- evidence, an 
inferences adverse to his case must be drawn. [p. 667, 

ol. L : 
i inas the decree of the Sabordinate 


Judge, Second Court, Midnapore, dated 
March 26, 1930. < 
Messrs. Amarendra Nath Basu, Apurba 
Charan Mukherjee, Manmathı Naih Das 
Gupta and Durga Charan RAY Chaudhury, 
ellants. 
aa a “Nath Duis, Jagadish 
Chandra G.io32, Sarat Chandra Basu, Rama- 
prosad Mukvopadhaya, Saroj Kumar Maity 
Khirode Narayan Bhuian and Abdul Ali, 
for the Respondents. 
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D. N. Mitter, J.—These two appeals arise 
cut of a suit for partition. Defendanis 


_ Nos. 1-3 are the appellants in Appeal from 


Original Decree No. 90 of 1930, while defen- 


. dant No.4 has preferred Appeal No. 162 of 


1930. The relationship between the parties 


to the suit will appear from the following 
genealogical tree: .. 














SITARAM 
| 
M | G ' | 
ohan angaram Prohlad. 
d.1905 Padmabati. 
Prosad Kali Prosad Biswanatl 
- d. 1910 d. 1901 (defendent 
No. 6) 
` Kenaram ‘Rajani Debendra 
(plaintiff) (defendant (defendant 
=. No.5.) No.8.) 
Sarojini 
(defendant 
No. 7.) 


ik: ee een Ei 
Trailokhya Bhupendra- Nand EN 
. (defendant (defendant (defendant (defendant 
No. 1.) No.2.) No.38) Nc. 4.) 


It will appear from the said tree tha’ 


. Mohan Das was the plaintiff's grand-father 


He had three sons, the eldest Prosad Charan 
Das, the second Keli Prosad Das end the 
youngest Biswa Nath who is defendant 
No. 6. Defendants Nos. 1, 2,3 and 4 are 
the sons and heirs of the late Prosad and the 


- plaintiff and defendant No. 5 are the sons 


and heirs of Kali Prosad. The case stated 


. inthe plaint is that Mohan separated in 


mess and property from his vuther co- 
sharers in 1299 A. S., that Mohan died in’ 


` 1312 A. S.=1905 and afier the death of 
. Mohan his sons’ continued in joint mess 


. and property and that Prosad was the karta 


i+ 


‘in -Sch. I’ in Mauza Doulbar 


of-the family; that during the lifetime of 
Prasad, a settlement of 1000 bighas of land 
known as lot Surendraganj G plot within 


< Sunderbans was obtained out of iymali funds 


and that large sums of money were spent 
for reclaiming the Sunderbans’ jungle land 


“out of ijmali assets; that the late Mohan 


Narayan Das left the immovable properties 
former 

under Thana Contai in the Midnapore Die 
trict; that these properties were acquired in 
the names of different members of the 
family from the profits of ancesiral pro- 
perties of the plaintiffs and defendants. Tt is 
stated in the plaint that Prosad died in 
Ashar 1317 B.S. and defendants Nos. 1 2; 
3 and 4 have succeeded him. In the prep- 
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erties of Schs. Iand II (Sundarbans) the 
defendanis Ncs. 1 to 4 have got a third 
shere, the defendant No. 6 a third share 
and the plaintiff hes got an one-sixth share 
and defendant No. 5 has got an one-sixth 
share. Jt is further stated that after the 
death of Prosad, defendant No. 1, became the 
‘karia of the family. The’plaintnext recites 
“that ata time when plaintiff was lying ill 
“with typhoid fever, defendant got a deed of 
-agreement of amicable partiticn ‘executed 
‘by the plaintiff without disclosing to the 
plaintiff all ihe facts relating to the prop- 
‘erties under the management of defendants 
Nos. land 2. The defendants Nos. 1 and 
2 took advantage of their pcsition by stat- 
ing falsely and by practising fraud and 
-without giving the plaintiffs time to under- 
stand or opportunily to consult; got the deed 
of agreement registered; that notwithstand- 
ing the execution of the deed cf agreement, 
the plaintiff and the defendants were owning 
and possessing and enjoying the usufructs 
of the properties of the 1st and 2nd Schedule 
in claim es beforein ijmali, that the deed 
of reference to arbitration has become 
legally invalid and unenforceable on 
-account of the death of the arbitrators. 16 
-is further stated in the plaint that the deed 
of agreement to partition contains many 


‘false recitals (see para. 11 of the plaint). 


Ib is further stated that of al! the amalt 
properties of plaintif and defendants the 
lot at Sunderbans are the most valuable and 
the lands of Deolpata Syamchuk, etc., are 
first class lands and they having beén 
assigned to defendants Nos. 1, 2, 3 and 4 
the agreement of partition has been ex- 
tremely unfair and cannot bind plaintiff. 
The plaint sets forth in the third schedule 
the movable properties «nd the plaintiff 
prays for a, division of the movables also. 
The plaintiff prays for (1) partition’ by 
meles and bounds of plaintiff's. 1/6ih shares 
in properties in the three schedules to the 
plaint and for possession (2) for accounts 
to be rendered by defendants Nos. 1 and 2 
since 1317 Sraban B.S. and a decree for, 
eesis. A 

The substantial defences of defendants 
Nos. 1, 2 and 3 to the suits are (i) the 
egreement of December 1910, is binding on 
the plaintiff and partition should be on the 
lines of the said agreement, (iz) that some 
of the properties are the self-acquired 
properties of Prosad, father of defendants 
Nos. 1, 2,3 and 4 must be omitted from the 
partition; that in particular Sunderband 
lands were the self-acyuirad properties of 
defendant No. 7 and must be left cut of 
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partition. A schedule of the self-acquired 
‘properties of Prosad are given in 
‘written statement at p. 101 Book A. With 
‘yegard to the self-acquired properties the 
case made in the written statement is that 
‘they were admitted to be so in a previous 
‘deed of partition of the year -1893 between 
Mohan and his brother and Padmabati 
widow of the brother Ganga Das who was 
‘then dead (this.deed has been marked as 
Ex. O and is printed at p. 48 of Book B). 
"The defendants maintain that when the 
‘settlement operations commenced the 
plaintiff and defendants Nos. 5 and 6 had 
-the entry in the settlement record made 
“contrary to the agreement of December 1910 
(Ex. V). On discovering the evil intention 
of the plaintiff and defendants Nos. 5 and 6 
‘the answering defendants intended to seek 
the protection of the Court but as the arbit- 
‘rators named in the agreement (since 
“marked as Ex. V, Book B, p.144) had died, 
nothing could be done. 

' Defendant No.4 filed a separate written 
statement andin para. 14 of the said state- 
“ment stated that he ‘knew nothing of the 
agreement of 1910, that he was a minor at 
the time and that his mother as his guardian 
had the deed registered, but as his mother 
was a4 illiterate purdanashin village woman, 
‘she did not get any independent advice 
(see p. 111, Book A). The defendant No. 4 
‘stated that as the agreement is prejudicial 
‘to the interests of the said defendant, he is 
not bound by ‘the same. We will have lo 
return to this defence for the defendant 
No. 4 has in his appeal before us changed 
his position and does not attack ihe validity 
‘of the agreement. On other points the 
‘defence is. substantially the same as that of 
defendants Nos. 1 to 3. 

On this state of the pleadings several 
issues were framed. The controversy in the 
‘present appeal has centred round Issues 
‘Nos. 7, 10 and 11 which run as follows: 

Issue No. 7.—Whether the properties 
‘standing in the name of Prosad and defen- 
dant No. 1 form or ever formed part of the 
joint estate as alleged by the plaintiff or 
are they the self-acquired properties as 
alleged by the defence. 

Issue No. 10.—Is the deed ofeagreement of 
1318 A. S. fraudulent, invalid and inopera- 
‘tive on the grounds alleged in the plaint ? 
Is the plaintiff entitled to impeach or attack 
‘the said agreement ? 

Issue No. 11.—Was not the agreement in 
question executed in bona fide settlement of 
a family dispute ? 

Ts the plaintiff entitled to attack the same? 
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Oral and documentary evidence were 
adduced on both sides in support of their 
respective cases and after considering the 
game the Subordinate Judge has reached 
the following conclusions (1) that the deed 
of 1910 was Properly executed by all the 
parties and there was no fraud or under- 
hand dealing in the matter, (2) that the 
arrangement Was wholly unfair and in- 
equitable and was to the great disadvantage 
of plaintiff and defendant No. 6, (3) that the 
agreement was 20t acted upon, (4) that the 
Sunderbans lot Standing in the name of 
defendants Nos. 1 to 4 is really joint family 
property, (5) thatthe Nij jote lands standing 
inthe name of Prosad are not his self- 
acquired properties: (6) that Ex. O the parti- 
tion deed between Mohan, his brothers 
and his brother's widow is not a bona fide 
document, and (7) that there is no evidence 
to show that either Prosad or defendant 
No. 1 acted as karta Of the family. On 
these findings the Subordinate Judge has 
passed a preliminary decre for partition of 
the plaintiff's 1/6th share in respect of 
Schs. Land IL properties 8nd for division 
of certain movabies and has appointed a 
Commissioner to effect the Partition. 

It is against this decree that defendants 
Nos. 1,2 end 3 have preferred one appeal 
and defendant No. 4 has preferred another 
and all the findings of the Suberdinate 
Judge mentioned above have been impugn- 
ed before us. 

In the first place it has been contended 
that the deed of agreement lo partition has 
been acted on and plaintiff cannot resile from 
the agreement and that the agreement 
Ex. V, Book B, p. 144, should be regarded ag 
a preliminary decree for partition and the 
Court should direct a partition on the lines 
of the said agreement. 

It is further argued that the agreement was 
in the nature of a family arrangement and 
binds all the parties to the same. It is 
true that the plaintiff applied for the regis- 
tration of his name in the Collectorate in 
reference to some of the properties in 
accordance with the agreement; see Ex. AA 
(2) Vol. B, p. 363 AAI, Vol. B, pp. 366-368, 
but the evidence in the case discloses that 
notwithstanding the registration, possession 
was not in accordance with the agreement, 
The agreement to partition was not carried 
out. In para. 26 of Ex. V (Book B, p. 144) 
it was stated that partition will be effected 
in accordance with rules in the previous 
paragraphs and that within six months from 
the date ofthe agreentent, i.e. December 19, 
1910, the parties shall get the properties 
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divided according to shares by calling 
certain gentlemen and get the partition deed 
properly executed and registered. This wes 
never done till the date of the suit nearly 
sixteen years after. A suit to specific- 
ally enforce the agreement would be barred 
at the ena of three years after the lapse of 
six months from the date of the agreement 
and such a suit surely is now hopelesely 
barred by the statute of limitation, see (Art. ?) 
s. 113 of the Schedule to the Limitation 
Act of 1908. It has been strenuously argued 
by Mr. Amarendra Nath Bose, the learned 
Advocate for the appellants that the first 
25 paragraphs should be treated as embody- 
ing agreement between the parties as to 
their respective rights and what remained 
to be done by the arbitrators might be 
done by the Court. The parties never 
agreed to such a course, and to accept 
this argument would be to allow the 
parties to substitute for the agreement in 
question another agreement which the 
parties never contemplated. The defend- 
ants were to blame if they did not in 
time take steps to have the agreement 
carried out. That there was some dispute 
between the parties which led to the exe- 
cution of Ex. Vis borne out by docu- 
mentary evidence. There was an applica- 
tion by the plaintiff on September 16, 
1910, before the Oollector (see Book B, 
page 365). Plaintiff was opposed by Troi- 
lokyanath, defendant No. 1, and from 
Ex. E Book B, page 165, it appears -that 
this family arrangement was entered into 
in the month of December 1910 and it 
wes stated that it would be filed before 
the Deputy Collector; see Book B page 167. 
It is said that parties filed rent suits in 
accordance wilh this arrangement, ond we 
have been referred to two plants Exs. M 
and M1, pages 259, Book B. We agree with 
the Subordinate Judge that so far as 
Exs. M andMl1 are concerned, it has not 
been established that plaintiff and defend- 
ant No. 6 instituted the rent suits and 
it is significant that these suits were not 
followed by decrees. The Record of Rights, 
on which reliance was placed by the ap- 
pellant to show that the agreement Ex. V 
= acted on is wholly inconclusive. It 

admitted by the defendant that in some 
Gages the entries in the Record of Rights 
are contrary to the terms of the agree- 
ment. Reference was made in the course 
of argument io the collection papers as 
showing division of paddy of the Nij fote 
lands in accordance swith the agreement. 
The plaintiff and defendant No. 6 deny 
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any such division and we cannot rely on 
the papers which do not bear the signa- 
ture of plaintif and defendant No. 6. 
We have examined the evidence as to 
separate division of paddy and we do not 
consider the evidence convincing. The 
deed, in our judgment, has not been 
acted on. 

Great stress is laid in argument that 
if the deed of agreement is out of the 
way then properties which stand in the 
name of Prosad in the partition deed be- 
tween Mohan and his brother (Hx. O, 
page 48, Book B) should be excluded from 
partition. These consist of about 361 
bighas of land: see Sch. IV, p. 68, Book By 
In that document no doubt Mohan, the 
father of Prosad, states that these were 
Prosand's self-acquired properties, and if this 
deed had stood alone, we would have had 
no hesitation in giving effect to this con-. 
tention of the appellant. But the defend- 
ants are faced with the admission made 
by them in Ex. V of 1910 that all these 
Properties are the ijmali properties of 
the family. In para. 6 of the said agree- 
ment see pige 145, Book B, it is stated 
that properties standing in the name of 
Prosad “were and are, in ijmak”. This 
admission by the defendants shifts the 
bufden on them of showing that the pro- 
perties were the self-acquisitions of Prosad 
for what a mn admits to ba true must rea- 
sonably be presumed to be so; sce Chandra 
Kunwar v. Narpat Singh (1). Tas admission 
is not conelusive and may be shown to be 
wrong and may be shown to be made 
under circumstanczs which d) not make 
it binding on the parson making the ad- 
mission. The defendant Troilokhya has 
sought to explain the admission in his 
deposition at page 200, Book A last but 
one paragraph. He says— 

“Tha properties of Prosad were described t3 be 
ijmali properties in the desd as defendant. No. 4 
was a minor ani that he may not claim any share on 
attaining majority, I first objected to such a state- 


ment but ultimately agreed as our disputes were 
settled thereby”. 


This is an explanation, which can hardly 
be accepted. The legitimate inference 
which can be drawn is that in Ex. O 
these properties were possibly shown as 
Prosad's in 8rder to reduce the share of 
Padmabati, widow of Ganga, one of the 
brothers in the inheritance. This is a pos- 
sible view and has been taken by the 
Subordinate Judge. It is said that Prasad 


(1) 29 A 184; 34 I A 27;4 A-L J 162; 9 Bom; L R 267; 
109 G a” 110 W N 321; WML 103; IML 


. 


1936 


was acting in the Salt Department and 
was earning money but evidence discloses 
that the Salt Department was abolished 
in 1271=1864 several years before the date 
of Ex. O. 

The bone of contention is the property 
in the Sunderbans which is said to be 
the most: valuable of all the properties. 
In the agreement of 1910 it is admitted 
to be ijmali property and the burden is 
on the defendant to show that it is the 
self-acquired property of defendants Nos. 1 
to 4. The admission has been sought to 
be explained by defendant No. 1 at 
pages 205, 626—“Sunderbans lot was describ- 
ed as ijmali property lest my brother may 
claim in it hereafter.” Itis difficult to 
follow the explanation. The admission is 
prejudicial to the interest of the brother 
as it reduces his share. Evidence has 
been given in this case to show that 
some money was borrowed by defendant 
No. 1 to pay the premium of the pottah 
by which lease of the Sunderbans in favour 
of defendant No. 1 wes created. The lease 
is dated December 16,1908. The original 
pottah is lost end Ex. Q, Book B 107, is the 
certified copy. It is stipulated in the said 
lease that within two years the work of 
reclamation was to be completed. It is 
said that a sum of Rs. 18,000 was spent 
in clearing the jungles, see defendant 
No. I's evidence page 204 (21-22, Vol. A). 
Where did he get this money from? He 
was aged 23 years and had no means of 
his own. He said that he borrowed money 
from others. Many of the creditcrs are 
alive and not any one of them has been 
called, and when the defendant withholds 
the best evidence in the case, an inference 
adverse to his case must be drawn. The 
creditors are named in defendant's evidence 
ab page 199, Book A, line 42, where he says 
“I took mcney from Hiralal, Abinash 
Mitter, etc.” Besides it appears from Ex. 2, 
Vol. C, page 25, that Troilokhyahad borrow- 
: eda sum of Rs. 1,000 on January 16, 1911, 
for meeting the expenses required for 
cutting jungles and raising embankments 
of the lands in G plot Surendragunj and 
as securly for the loan he was hoyotheti- 
cating admittedly joint family properties 
by handing over deeds of title of such 
joint properties. The evidence as to de- 
fendant Ne. l's borrowing money for pay- 
ing the premium is not of a very satis- 
factory character and we agree with the 
Subordinate Judge that the evidence is 
“not very reliable. Be that as it may, 
Ex. (2) conclusively shows that the money 
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spent on reclamation was borrowed on the 
security of joint family properties show- 
ing that reclamation was made with money 
borrowed on pledging joint family assets. 
This destroys the theory of self-acquisition 
of the Sunderbans by defendant No. 1. It 
is true that the lease stood in his name 
but this is of no consequence seeing that 
other admittedly joint properties stood in 
the names of other members of the joint 
family. Another point was taken, viz., 
that with regard to Sunderbans property 
as all labour that was employed in re- 
claiming was by defendant No. 1, he was 
entitled to a double share in the Suren- 
draganj property and our attention was 
drewn to the decision in a recent case to 
which I was a party, viz., the case of Nani- 
lal Das v. Nut Behary (2). Jt is true that 
this point was indicated in the written 
statement of the defendant but no issue 
was joined on it ənd it would not be 
right to allow this point to be raised for 
the first time in appeal es it was sub- 
mitted to the judgment of the Court 
below. If this point had been raised in 
the Court below, evidence may have been 
forthcoming to show that all exertion was 
not on the part of defendant No. 1 alone. 
We have not allowed this point to be 
raised in appeal. 

It has been pointed out by their Lord- 
ships of the Judicial Committee in Seere- 
tary of State for India v. Jyuti Proshad 
Singh (3) that “Courts of final appeal, whe- 
ther it be the House of Lords or this 
Board have long established it for them- 
selves as a principie of wisdom and pru- 
dence that they stould be very chary of 
entertaining an argument which has not 
been sifted in the Courts below.” 

All the grounds taken in the appeal 
No. 90 fail which must be dismissed with 
costs. As this is a partition appeal, the 
hearing-fee is assessed at 15 gold mohurs 
to be divided between the parties in the 
following way, plaintiff to get 7 gold mohurs, 
defendant No. 6 seven gold mohurs and 
defendant No. 8 one gold mohur. 

It remains to consider the appeal of 
defendant No. 4, No. 162. It is rested on 
the same grounds as the other appeal. 
But it is significant that this defendant 
who was a minor in 1910 has attacked the 
said agreement as prejudicial to his in- 
terest as has already been pointed out. 


(2) 38 C W N 861 at p. 895. 

(3) 53 I A 100 at p. 107; 94 Ind. Cas. 974; A I'R 1996 
PC 41; 30 O W N 745; 24 AL J 761; 53 0 533 
(P* CG). 
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He has in appeal, however, so far as this 
part of his defence is concerned, joined 
hands with his brother defendants Nos. 1, 
2. and 3. For the reasons given in Ap- 
peal No. 90 this appeal must also be dis- 


missed but without costs as there has been ` 


no separate argument in this case. 

The cross-objection of the plaintiff is 
dismissed without costs. 

Narsing Rau, J—I agree. 
D, Cross-objections dismissed., 





RANGOON HIGH COURT 
Civil Revision No. 439 of 1935 
February 20, 1936 
DUNKLBY, J. 
MUTUSW AMY— APPLICANT 
VETSUS 
K. KAYAMBOO KONAR—Opposrte PARTY. 

“Civil Procedure Code (Act V of 1908), s. 115— 
Determination in cause must be found upon case to 
be found in pleadings—Plaint alleging amount 
already paid—Case based in allegation in evidence 
that payment is to be made at future date accepted 
by Court—Decree in case not found in pleading— 
Illegality in exercise of jurisdiction—Contract Act 
(TX of 1872), s.145-Surety not paying amount due 
by principal debtor—Only execution of bond to pay 
in future—Suit against debtor by surety for re- 
covery of amount — Held, suit was premature. 

The determination in a cause must be founded 
upon a cass cither to be found in the pleadings or 
involved .in or consistent with the case thereby 
made, In 4 suit brought by a surety against the 
principal debtor there is an essential ditference 
between a plea of payment of the debt by ths 
surety and a plea that a bond las been executed 
by the surety in favour of the creditor for pay- 
ment of the principal d2btor's debt at some future 
time. Consequently, in accepting a casa by suraty 
against the principal debtor founded on an allera- 
tion made in evidence that payment was to be made 
under a bond at soma future time but had not yet 
been made, when the plaint averred thit payment 
had already been made, the Judges of the lower 
Court decree the suit on a cas3 which was not to 
be found in the pleadines and was inconsistent 
therewith, it must, therefore, bə held that in the 
exercise of their jurisdiction they acted illegally 
and with material irregularity. 

According to s.145, Contract Act, the payment 
which gives the surety a right of action against 
the principal debtor must bs a payment of money 
or money's worth. 

Consequently, whore the surety instead of paying 
the amount due by the principal debtor to the 
creditor, merely executes a bond for its payment in 
future, and he brings a suit for the recovery of the 
amount for the amount due by the debtor to the 
craditor, the suit is premature and he has no cause 
of action until he pays the amount due under the 
bond. Narayanamurthi Ayyar v. Marimuthu Pillai 
(7), relied on. Maxwell v. Jameson (5), referred to. 
Barclay v. Gooch (1) and Sripatrao v. Shankerrao 
(3), not followed. 

O. R. against the decree of the Assistant 
District, Court, Hanthawaddy, dated Novem- 
ber 5, 1935. 7 
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Mr. P. K. Basu, for the Applicant. 

Mr. K. C. Sanyal, for the Opposite Party. 

Order.—The defendant-applicant was 
the tenant of one Ma Than Yin of an area 
of paddy land for arental of 1150 baskets 
of paddy. The plaintiff-respondent was his 
surety forthe due payment of this rent. 
As the applicant failed to pay’the whole 
of the rent, the landlord demanded the 
balance from the plaintiff-respondent and 
also certain expenses due under the lease 
in connection with tke delivery of the 
rental paddy. In satisfaction of this demand 
the respondent paid a sum of Rs. 22 in 
cash to the landlord and also executed 
in her favour a bond for payment at 
some future time of 125 baskets of paddy. 

Thereupon the respondent brought a 
suit against the principal debtor (the 
applicant) for -ihe recovery of a 
sum of Rs. 147, being the value of the 
125 baskets of paddy plus the cash 
payment of Rs. 22. The respondent ob- 
tained a decreein the Township Court and 
this decree had confirmed on appeal to 
the Assistant District Court of Hanthawaddy. 
It has been urged as a preliminary 
objection to this applicaticn in revision 
that the application does not lie, the 
argument beingthat the learned Assislant 
District Judge has at most committed an 
error of jaw, and that he has applied his 
mind to thelaw epplicable to tre case 
and, consequently, it cannct be said that 
he hes acted either in the exercise cf a 
jurisdiction nct vested in him or illegally 
or with material irregularity in the 
exercise of his jurisdiction. But it appears 
that the case which was teb up by the 
plaintiff-respondent in his plaint was to 
the effect that he had actually paid 125 
baskets of paddy and Rs. 22 in cash. 
The third paragraph of his plaini is as 
follows: 

“That asthe landlord's agent Ma Sein Kyaw told 
the plaintiff that if the remaining 150 baskets of paddy 
and the sampan hire were not given, a suit would 
be filed, the plaintiff had to give 125 baskets of 
paddy as 25 baskets of paddy were waived and 
also pay Rs. 22 being the sampan hire,” . 

This is a detinite allegation that the 
amount of paddy and cash had actually 
been paid tothe landlord, but in his evidence 
it transpired that the cash payment had been 
made, but that no paddy had been delivered 
and only a bond for its future payment had 
been executed. ; 

Now the determination in a cause mus 
be founded upon a cass either to be found 
in the pleadings or involved in cr consistent 
with the case thereby made. “In a suit 
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brought by a surety against the principal 
debtor there is an essential difference 
between a plea of payment of the debt 
by the surety end a plea thata bond has 
been executed by the surely in favour of 


the creditor for payment of the principal - 


debtors debt at some future time. Gonse- 
quently, in accepting a case founded on 
an allegation made in evidence that pay- 
. ment was to be made under a bond at 
some future time but had not yet been 
made, when tke plaint averred that 
payment had already been made, the 
learned Judges of the lower Court decreed 
the suiton a case which was not to be 
found in the pleadings and was inconsistent 
therewith. It must, therefore, be held that 
in the exercise of their jurisdiction they 
acted illegally and with material irregu- 
larity, and consequently, this application in 
revision lies. The sole point which has 
.been urged before me in support of this 
application isthe same point es was urged 
before the learned Assistant District Judge 
on frst eppeal, namely, that as the 
plaintifi-respondent in his capacity of 
surely has not yet paid the amount due 
by the defendant-applicant ¿s principal 
debtor, the respondents suit for the 
recovery of the amount due by the 
principal. debtor to his creditor is prem- 
ature in view of-ihe provisions of ss. 140 
and 145, Contract Act. The learned 
Assistant District Judge held that a surety 
can bring a suit against his principal 
debtor before he has actually paid the 
amount due to the creditor, and as authority 
for this proposition he cited three cases, 
namely Barclay v. Gooch (1), Mohideen 
Batcha Sahib v. Dawood Sahib (2), and 
Sripatrao v.Shankerrao (3). 

The correctness cf the decision in the 
first case has been doubted in subsequent 
decisions of the English Couris. I would 
‘refer to the cases of Taylor v. Higgins 
(4), and Maxwell v. Jameson (5). In these 
latter cases it was held that the decision 
in Barclay v Gooch (1), must be restricted 
to cases where the surety gives to the credi- 
tor something which can be considered to 
be the equivalent of a cash payment, 
e. gu a negotiable instrument, and in no case 
could the execution of a bond by the 
surety be held to give the surety a right 

(1) (1872)2 Esp. 571. 

(2) 5L M L J 203; 97 Ind, Cas, 491; AI R 1926 Mad. 
1035; (1926) M W N 667. 

_ (3) 32 Bom. L R 207; 127 Ind. Cas. 330; A IR 1980 
Bom, 331; Ind. Rul. (1930) Bom, 554, 
- (4) 802) 3 East 169, 

(5) 2B & Ald dl, 
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of action against the principal debtor. The 
cese of Sripatrao v. Shankarrao (3), purports 
to follow ths case of Chiranji Lal v. Naraini 
(6), but, with all due respect to the 
learned Judge who decided the former 
case, it seems to me that the Allehabed 
decision was not properly understood as 
it proceeded upon the basis that a 
decree had already been obtained against 
the surety and that there the surety would 
be compelled to satisfy this decree by 
action cf the Court. It is not an authority 
for the wider proposition laid down in the 
Bombay case that a surety is entitled io 
make a claim against the principal debtor 
in cases where he has not made the 
payment under the guarantee but has 
become liable only in praesenti to do 
so. Withall due respect, in my opinion, 
the proposition in the Bombay case is too 
br-adly stated. The case of Mohideen 
Batcha Sahib v. Dawood Sahib (2), certainly 
does not support such a broad proposition. 
In Narayanamurthi Ayyar v. Narimuthu 
Pillai (7), where one of two joint debtors 
had aciually given a premissory note to 
the creditor and then brought a suit against 
his joint debtor, it was held that as the 
promissory note had been paid at the 
date of suit no cause of action hed 
yet arisen and tke suit was premature. 
The plain terms of s. 145, Confract Act, 
show that the payment which gives the surety 
a right of action against the principal debtor 
must be a payment of money or money's 
worth. 16 follows, therefore, that the suit 
brought by the plaintiff-respondent against 
ihe defendant-applicant was premature in 
respect of the 125 baskeis of paddy, and 
that he had no cause of action against the 
applicant on this account until he has 
paid to the landlord the amount of paddy 
which is due under the bond executed 
by him. The application in revision is 
therefore allowed, the judgments and decree 
of the Assistant District Court of Hantha- 
waddy and the Township Court of Thongwa 
are set aside, and instead thereof ihe 
plaintifi-respondent will be granted a decree 
for the amount which he has paid in cash, 
namely Rs. 22. The defendant-applicant 
is entitled to his costs on the sum of Rs. 
125 in <ll Courts; Advccate’s fee in this 
Court two gold mohurs. 

D. Application allowed. 

(6) 41 A 395; 51 Ind, Cas, 158; AIR 1919 All, 279; 
17 å L J 394, 

(7) 26 M 322, 
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‘LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 33 of 1935 
December 13, 1935 ` 
Youne, C. J. 
MULK RAJ BHALLA—Ossector— 
PETITIONER 
LETSUS ‘ 
PEOPLES BANK or NORTHERN INDIA, 

Lrp., (IN LIQUIDATION) THRoUG1 OF FI- 

CIAL LIQUIDATOR—Oppositr Party 

Companies Act (VII of 1913), s. 30, cl. (2)— 
Transfer of shares to person as qualification for 
directorship—Whether makes him member—Such 
‘person holding out that he is member and share- 
holder—Company going into liquidation—Such person, 
whether can contend that transfer was colourable 
and he is not member of the company—Estoppel—His 
name, whether should be included in list of contribu- 
tors. 

Where a person has been given shares cr shares 
have been transferred to lim, as qualification for a 
directorship, such a transfer makes the transferce a 
member of the company within s. 30, cel. (2), Gom- 
panies Act, and where such person holds out that 
he is a share-tolder and member of the company, 
he is estopped, when the company goes into liqui- 
dation, from dinying that he is a member or a 
share-holder, on the ground that the transfer wa3 
a mere colourable transaction and cannot object to his 
name baing iacluded in the list of contributcries. 
Bugg's case, Hast of England Banking Co. (1), Cox's 
case 2) and Budd's case (3), distinguished, 

Mr. M. C. Mahajan, for the Petitioner. 

Mr. Bhagwat Dayal, for the Opposile 
Party. 

Order,—This is an objection by Lala 
Mulk Raj Bhalla against being included in 
the list of contributories of the Peoples Bank 
of Northern India, Limited, in liquidation. 
Counsel says the facts are that in August 
1931, the objector was invited by Lala 
Harkishan Lal and the other directors of 
the Bank to become Managing Director of 
the Bank ata period when the Bank was 
in great difficulties, that the objector 
agreed to the proposition and agreed to 
serve without remuneration, that Lala Har- 
kishan Lal provided the qualification’ 
shares for the objector and the shares 
were transferred to the objector without any 
payment by the objector for them. - It is 
argued therefore by Counsel that the 
objector is not amember of the company 
within the meaning ofs, 30 (2), Companies 
Act, that the objector does not come in 
within the meaning of s. 33, Oompanies 
Act, that he cannot be held to bea trustee 
for the shares and therefore liable, and 
that tue transaction between Lala Harkishan 
Lal and Lal Mulk Raj Bhalla was a mere 
colourable transaction, the shares always 
remaining the property of Lala Harkishan 
Lal. In support of this contention Counsel 
relies upon certain cases reported in Bugg's 
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Cox's case (2), and Budd's cas; (3). In these 
cases the Courts held that, where there 
hed been some fraudulent transfer of 
shares when the company was in difficulties 
in order that the veal holder should be 
relieved of liability, the real holder could 
be put on the register of members. None of 
these cases apply to the facts in this case at 
all. I asked Counsel if he could produce to 
me one authorily for the proposition that 
where a person had been given shares, 
or shares had been transferred to him, as 
qualification for a directorship, such a 
transfer did not make the transferee a 
member of the company within the meaning 
of s. 30, cl. (2), Companies Act; he is- 
unable to direct my attention to any 
such authority. f 

In my opinion there is no doubt about 
this case. Under s. 30 (2) the objector 
certainly is a member of the company. 
He agreed to become a member and his 
name has been entered in the register of 
members. Further, under Art. 85 he 
had to be a share-holder in order to be- 
come a Director and it is idle for him now 
to say ihat in reality he is not a share-holder 
and that he never was properly qualified - 
therefore to be a Director. Ons construc- 
tion of the relevant sections themselves 
in the Act, there is no douht about the 
position. But in addition io this the 
objector is estopped from raising any 
objection now. He purchased the shares, 
signed an ordinary transfer deed in which 
it was said that he had paid Rs. 7,000 
for the shares and that he was to get 
the dividends in future. As Managing 
Director of the Company, i. e., as a properly 
qualified share-holder, he put forward the 
first scheme for reconstruction in the month 
of October, 1931. In ithe months of 
February, and March, 1932, 
he attended meetings of the share- 
holders and held proxies on behalf of 
other share-holders. While he was- still 
Managing Director a letter of demand was 
sent to him for calls that accrued due 
upon the shares: he never replied to this 
letter and never denied that he was a 
share-holder. In May, 1932, he resigned and 
in his letter °of resignation he never 
mentioned his shares. In June 1932 he 

(1) (1865) 143 R R 229; 2 Dr. & Sm. 452; 35 L J Ole 
aoj Ll Jur. (wis) 616; 12 L T (N. s.) 696; 13 W R 

(2) (1865) 146 R R219; 4 D J & S 53; 33 LJ Ch. 145; 
12 W R92 


(3) (1861) 130 R R 138: 4_D F & J297; 31 L J Ch 
4; 10 WR 51, f l 
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received another registered demand for calls., 


that had-acerued due: he never answered 
this letter or denied that he was a share- 
holder. Although threatened by an action, 
the objector never on that date sent a 
letter to the company saying that he 
was nota share-holder. In my opinion (he 
objector is clearly estopped from taking 
up the present position. He has keld 
himself throughout to everyune-—except, 
perhaps to the Directors of the Board— 
that he is a properly constituted share- 
holder andmember of the company. He 
has slept over his rights, if indeed he 
ever had any. It is o> late when the 
company isin liquidation for him now to 
raise these points. For these reasons 
the objection must be dismissed with 
costs fixed at Rs. 200 which will be taxed 
as cosis. 
D. Objection dismissed. 


——— 


RANGOON HIGH COURT. 
Civil Revision No. 317 of 1935 
January 22, 1936 
Mostny AND Macsney, JJ. 
K. M. ESOOF—Avpxiicant 
TEFSĊUYS 
HAMIDA BIBI anp- otTanes—Oprosits 
PARTIES 

Civil Procedure Code (Act V of 1903), s 11, Expl. IV 
—Applicability to execution proceedings—Judgment- 
debtor not raising a particular objection—Legal 
representatives, if estopped from raising it—Estop- 
pel—Fraud—Fraud carried into effect-—-Hstoppel 
from pleading one's own fraud—Execution. 

The ordinary rule is of res judicata are applied 
by analogy to execution proceedings. Where, there- 
fore, when A sought to attach property, B did not 
raise the objection that A was a benamidar or that 
decree had been settled in full or that execution could’ 
not proceed against him, B's legal representatives 
brought on record on his death are estopped from 
raising the objection, as the principle applies to 
matters falling under Expl. IV to s. 11, Civil Pro- 
cedures Oode. Ram Kirpal v. Rup Kueri (2), relied 
On. 

The ordinary rule is that where the fraud has 
not been carried into execution, it may be pleaded 
by a party to it. But where during execution some 
of the judgment-debtors object to execution on the 
ground that the assignee decree-holder is in fraudu- 
lent collusion with one of them, but the objectors 
plead that they had acquiesced in the two previous 
applications fur execution, becaus2 th decrez-holder- 
assignes had promised them a share of the sale 
proceeds if execution succeeded, this amcuuts to 
carrying the fraud into effect aad they aro, therefore, 
estopped from pleading that they are, not bound by 
the rules of res judicata, and, wnat is more, they 
are estopped from pleading their own fraud entire- 


y. 
O. Revn. from an order of the District 
Gourt, Pegu, dated August 16, 1935, 
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Mr. K. C. Sanyal, for the Applicant. 

Mr. S. N. Sastry, for the Opposite Par- 
lies. 

Judgment.—This is an application in 
revision against the order of the District 
Judge of Pegu, directing an enquiry into 
certain objections by the judgment-debtor- 
respondents against execution by the 
decree-holder-applicant, K. M. Esoof. Esoof 
executed the decree in virtue of an assign- 
ment frcm the original decree-holder, U Ba 
Thin. The date ofthe assignment is not 
given, but it musthave been prior to 1931, 
as Esoof made a previous application in 
execution in that year, Execution Case 
No.5 of 1931. Esoof is the son-in-law of 
cne Ko Me alias 8. 5. Abdul Kader, 
deceased, and the respondents are two 
grand-children of Abdul Kader, being the 
daughters of a son of his, also called Abdul 
Wader. The objection of the respondents 
is that Abdul Kader alias Ko Me, their 
grandfather, who was one of the judgment- 
debtors in Ba Thin's suit, paid Ba Thin a 
sum of Rs. 3,500 in full settlement of tke 
decree against all the judgment-debtors, 
which it is said, emcounted to some Rs. 8,500, 
and in order that Ko Me should recoup 
himself from other judgment-debters had 
the decree transferred benami to his own 
son-in-law, Esoof. The objection by the 
decree-holder-applicant to the enquiry 
ordered by the District Judge is made on 
four grounds: (1) that the matteris res 
judicata; (2) thatthe settlement pleaded 
isout of time; (3) that the parties can- 
not plead their own fraud; and (4) that 
an inquiry into the mere question whe- 
ther the transferee isa benamidar cannot 
be agitated in execution proceedings, but 
must be taken by way of a regular suit. 

As tothe second point, an adjustment 
of the whole of the decree (O. AKI, 1. 2, 
Civil Procedure Code) cannot be pleaded, 
as it was not certified within ninety days 
(Art. 174, Limitation Act). This appears to be 
incontrovertible, Subramanyam v., Rama- 
swami (1). It is true that the decree-holder 
himself, in Execution Case No. 5 of 1931, in 
his application for execution certified a pay- 
ment in part of Rs. 3,500, which he appears 
not to have allowed for in subsequent execu- 
tion procecdings, Lut the objectors’ care 
is that tris paymentrepresented an adjust- 
ment in whole, and I do not see how this 
claim of theirs, which was not certified 
within the period cf limitation to the 

(Q) 55 M 720; 137 Ind. Cas. 28; A I R 1952 Mad, 372; 
62 ML J 562; (1932) M W°N 190; 35 L W 538; Ind 
Rul, (1932) Mad, 335 (Œ. B.) 3 
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Court, can be enquired into in that behalf 
at all. As to the plea of res judicata 
the present réspondents are the legal re- 
presentatives of Abdul Kader, and Abdul 
Kader himself was brought on the record 
asa judgment-debtor, and served with a 
notice in the two previous applications 
for éxeculion, No. 5 of 1931 and No. 18 of 
, 1933. In both execution cases the property 
is stated to belong to the judgment-debtors. 
In both execution cases Esoof sought to 
attach other immovable properiy of Ko 
Me, ‘and Abdul Kader, who is a party, 
did not raise the present objection that 
Esoof wasa benamidar or that the decree 
had heen settled in full, or that execution 
could: not proceed against him. It appears 
that under the ordinary rules of res judi- 
cata, which are applied by analogy to 
execution proceedings, (vide Ram Kirpal 
V. Rup Kueri (D, a decision of their 
Lordships of the Privy Counsil), Abdul 


Kaders legal representatives are now 
estopped from making this present 
objection. Tae principle applies to 


matters falling under Expl. IV” to s.11, 
Civil ‘Procedure (Gode, vide the many 
cases cited at nole O, pege $9, Mulla’s 
Commentary, 10th Edition. 

Our attention has been invited to a recent 
case, Gopendraprasad Shukil v. Ramki- 
shore Shaha (8), where it was held that the 
judgment-debtor was not precluded from 
raising an objection which he had not rais- 
ed when he was merely inviled to show 
cause why the assignee should not be 
brought on the record; but in that case it 
‘4s-¢lear that the judgment-debtor took the 
first practicable opportunity of raising 
his objection, which was one not to the 
prima facie illegality of the assignment, 
but ‘one as to whether on its proper con- 
struction the landlord’s interest had vested 
in the assignee. Thecbjection is one, in 
effect, that the judgment-debtors’ grand- 
father was in fraudulent collusion with 
Esoof as against the other judgment- 
debtors, two of whom appear to be still cn 
this record. The ordinary rule is that 
where the fraud has not been carried into 
execution if may be pleaded by a party to 
it. Sée on this Petherpermal Chetty v. 
Muniandi Sercai (4). But here tLe objec- 

2).6 A 269; 111 4 37; AW ; ar. €9; 
Blac Jun zla oy 7; A WN 1886, 286; 4 Sar. €9; 

jO G 1181; 149 . Cas, ;4 33 C 
sn; OWN joi, Snug an 

(H 35 O 551; 351 A 98; 12 C WN 562; 

R 590; 5 A L-J 290; 120 W N bees POL J S2 ii 
Bur LR 108; 18M L J 297;4ML'T 12;4 LB R266 
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tors in their rejoinder to the plaintiff's 
reply tothe objections pleaded that they 
had acquiesced in the two previous- appli- 
cations for execution, because the decree- 
holder-assignee, Esoof, had promised them 
a Share of the sale proceeds if execution 
succeeded, and that was carrying the fraud 
into effect. They are, therefore, estopped 
from pleading that they are not bound by 
the rules of res judicata, and, what is 
more, they are estopped from pleading 
their own fraud entirely. For these rea- 
sons this applicalion must be successful 
and the order of the District Judge direct- 
ing the enquiry into these allegations or 
objections set aside with costs, Advocate’s 
fee three gold mohurs. It is to be noted 
that this order does not preclude eny ob- 
jection by the judgment-debtors that the 
decree-holder has already certified to the 
Court an adjustment in part of Rs. 3,500. 
D. Application allowed. 


ere 


ALLAHABAD HIGH COURT. 
First Civil Appesl No. 24 of 1932 
Febiuary 11, 1936 

SULAIMAN, C. J. AND BENNET, J. 
SHOK HARAN PRASAD SINGH AND 

OTHERS—PLAINTIFFS-—ÀPPELLANTS 

VveETSUS 
FAQIR CHAND SARJU PRASAD AND” | 
OTAERS—DEFENDANTS-—~RESPONDENTS 

Hindu Law—Joint famtly—Member, if can trans- 
fer portion of property—Relinquishment of portion 
—LEffect—Surrender of rights~Whether amounts to 
estoppel—Mitakshara Chap. I, s. 2, “para, 12— 
Interpretation of— Whether applies to, case where 
coparcener continues to be joint and merely renounces 
claim to part of joint property. KM 

A member of a joint Hindu family cannot legally 
transfer a portion of the joint family property so 
long asthe family remains joint. Ram Chand v. 
Mathura Chand (1), relied on. 

Where a member of a joint Hindu family con- 
tinues to bea member of the joint family and 
merely purports to relinquish his interest in a few. 
items ofthe family property, he does not bring 
about any extinction of his joint interest in the 
joint properties. A surrender of rights can 
at the most be regarded as a mere agreement not 
to claim the interest in future, Unless there be 
circumstances which amount toa complete estoppel, 
sọ as to prevent the person who has surrendered 
his interest frun claiming it, such a surrender 
would not have tho effect of preventing him from 
Claiming the ,roperly again, particularly if there 
was nu consideration fur the surrender. Even if 
there had been any consideration, it may, in some 
cases, be open to a Court to allow him to claim 


back the property and allow damages for the 
breach of the contract committed by him. i 
The -Mitaksnara Chap, I, s. 2, para, 12, only 


authorises a member of the co-parcenary body wno 
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ls not desirous of sharing his father’s goods to 
take asmall pars and | complete the separation of 
division sə that his children may have n> future 
claim to inheritance. Obviously that text refers to 
the cise where amember goes out of the family on 
receipt of a part of family property. It has no 
application to the case whera the ¢»parcener con- 
tinues to be joint with the other members and 
merely renounces his claim to a part of the joint 
property. Appa Pillai v. Ranga Pillai (5), refer- 
rod to. 

Where a member of a joint Hindu family exe- 
cutes a deed purporting to relinquish his interest in 
certain specified items forming part of the joint 
family property in favour of another member, but 
conlinues tobe a member of the joint family and 
provides by the deed that his wife anl children 
would be supported and maintained by the family 
but it does not appzar that these cvuaditions are 
accepted, the deel of relinquishment cannot be re- 
garded -as having brought about any transfer or to 
operate as au estoppel; and if it canbe regarded 
as an attempted transfer, then it was invalid under 
the Hindu Law: A suit for declaration that the 
property relinquished belongs to other members of 
the family an'i is not lable to ba attached and sold 
in execution of a decree against the executor of 
the deed, isnot maintainable. Chander Kishore v. 
Dumpit Kishore (6), distinguished. 

F.C. A. from the decree of ths Addi- 
tional Sub-Judge, Ballis, dated December 17, 
1931. 

Mr. Balisiwari Prasad, fur the Appel- 
lant. 

Messrs. K. N. Katju and M. N. Kaul, for 


the Respondents. 


Sulaiman, C. J.—This is a plaintiffs’ 
appeal arising out ofa suit brought for a 
declaration hub the property in dispute 
belongs tothe plaintiffs who are members 
ofa joint Hindu family, and not to defen- 
dant No. 2, though ie also is a member 
of the same jointfemily and that sccord- 
ingly ths propery is not attachable and 
saleable in execution of a simple money 
deeree in favour of defendant No. L 
against defendant No.2. Tne plaintiffs 
relied ona document called the deed of 
relinquishment, dated February 1, 1929, 
executed by defendant No. 2 within a 
few months of his attainment of majority. 
Under this deed defendant No. 2 purpori- 
ed to relinquisa oll his interest in certain 
specified properties whichat that time 
were admittedly joint family properties. He 
didnot intend tə separate frum the family 
and continue] tobe a joint member ofthe 
family, and indeed provided that his wife 
and children would be supported and 
maintained by the plaintiff No. 1, the elder 
brother, and that the latter would meet the 
expenses of the marriage of his daugther 
when bornin future. In the plaint the 
plaintitts did not anywhere allege ‘that the 
terms of the conditions imposed by defen- 
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dant No. 2 had been accepted by thon, or 
thit there was in any other form end econ- 
sideration passing from the plaintifs to 
defendant No.2. There was certainly no 
suggestion that defendant No. 2 had relin- 
quished his interest in the joint famiy 
property on receipt ofa part of the family 
property. 


Plaintiff No. 1 made a statement on 
November 26,1931, in which he almitte i 
that at the time when the deed of relin- 
quishment was executed, the exectition af 
a decree against defendant No. 2, ond 
perhaps also plaintiff No 1, had been 
transferred to the Collector, who was vatry- 
ing on proceedings under Sch. IM, Civil 
Procedure Code and had given leases of 
shares in 10 villages out of the shares in 23 
villages which are in dispute in this suit. 
It was also admitted that defendant No. 2 
Behari Singh, was still living jointly wia 
plaintiff No. 1, and that both the brothers 
lived jointly and maintained themselves 
with the joint family property in which the 
properties relinquished were included, and 
that the only change effectedby the ar- 
rangement wasthat the younger brother's 
name had been removed from the khewats 
but that possession of the elder brother 
had continued in the same way as before 
and both the brothers were still joint and 
there was never any seperation between 
them. After this admission the contesting 
defendant applied to the Court that the 
case may be disposed of on the legal point 
that arose in the case without taking aay 
further evidence. The Cuurt below accede 
tothis request and Lad dismissed the suit 
on two grounds: first that there was no 
valid relinquishment which would extin- 
guish the proprietary interest of Behari in 
the property covered by the deed of relin- 
quishment, and secondly, thet para. ll, 
Sch. IIT, Civil Procedure Code was a bar 
to tke relinquishment. 


The learned Counsel for the piainiiff nza 
to concede that ifthe deed of re.inquisu- 
ment wasa deed of transfer under whic 
tne interest of Behari pissed from him to 
plaintiff No. 1, Shok Haran Prasad Singo, 
then ths trensfer would be invalid firstly, 
because the family being still joint, e transfer 
of an undivided interes! by one member o: 
the family in favour of the other word 
be wholly invalid, and secondly Decais or 
the proceedings in the Cvcllecicrs Court 
the transfer would be void., As regards 
the first point, the position is periccily 
clear fromthe ruling in Ram Chand vy. 
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Mathura Chand (1), where it was held by 
a Berch of this Court that a member of 
a joint Hindu family cannot legally 
transfer a portion ofthe joint family pro- 
perty solong as the family remains joint. 
In that case a. document which was styled 
as tamlikhnamah and had been executed 
by one member of the family in favour 
of another was held to be wholly invalid 
to bring out a transfer and extinguish the 
interest of that member of the joint family 
whohas parted with his interest. On the 
second point also the pcsition is clear from 
the language of para. 11, Sch. HI, Civil 
Procedure Code: vide : Syed Muzhar Hussain 
v. Bodha Bibi (2), corresponding to 
Gaurishankar Balmukand v. Chinnamiya 
(3), and Sarju Prasad v. Ram Saran Lal (4). 

Learned Counsel for the plaintiffs, how- 
ever, contends before us that the deed of 
relinquishment was notin reality any deed 
of transfer at all that, therefore, there is no 
prohibition against it under the Hindu 
Law. His contention is that itis open toa 
member of a joint Hindu family to sur- 
render his interest in any part of the 
family property and thereby bring about 
an extinction of ownership in such property 


with the result thatthe other members 
become automatically the sole owners of 
the property. Inthe first place this was 


not a syrrender by a member in that 
sense, but wasa surrender in favour of 
only one out of the several members of the 
joint family. In the second place there is 
no authority even under the Hindu Law 
in support of this proposition. The learned 
Advocate has urged before us that ihe ana- 
logy of a surrender made by a Hindu 
_ widow in favour ofthe next reversioner 
applied to this case. It may be pointed 
out that a Hindu widow’s surrender is not 
effective unless the entire estate is relin- 
quished in favour of the next reversioner. 
She hasno right to surrender a part of 
the estate and keep the other to herself. 
As already pointed. out in this case defen- 
dant No. 2 did not surrender his entire 
interest in all the family properties but 
only confined the relinquishmest to certain 
specified properties. 
Had Behari declared his intention of 
(1) 19 A L J 299; (0 Ind. Cas. £96; AI k 1921 All, 


298. 

(2) 25I A 219: 21 A 91; 7 Sar. 304 (P ©). 

(3) 460 188; 49 Ind. Cas. 312; A IK 1918 PC 
168; 451A 219; 14 NLR 181; 35 M LJ 733; 16 
ALJ 993; 25 ML T 64; 230 W N 350;290L J 
201; LUP LR(PC) 4; 9LW 327; 21 Bom. L R 
541 (PC). i i 

(4) ALR 1931 All 541; 132 Ind. Cas. 568; (1931) 
“ALI 400; Ind, Rul, (1931) All. 536. 
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separating from thé other members of 
the family, that is to say, altogether retiring 
from the family and had taken a small part 
of property and relinquished the vest, there 
would haye been nothing objectionable in 
such an act; but here Behari still con- 
tinued to be a member of the joint family 
and merely purported to relinquish his 
interest in a few items of the family pro- 
perty. He, therefore, did not bring about 
any extinction of his joint inlerest in the 
joint properties. i 

Admittedly before the relinquishment 
he was the owner ofan undivided interést 
in all the joint properties. A mere de- 
claration of his that he would not in future 
haye anything todo withthat property, or 
claim any interest init would not amount 
to a transfer of his interest, nor can it 
amount toa mere extinction without such a 
transfer. Either the transaction is trans- 
fer or it is not atransfer. If it is a trans- 
fer then it becomes invalid so long as 
the transferor is a member of the joint ` 
Hindu family, and there is no legal neces- 
sity for such a transfer. If it is not a 
transfer, then his interest must continue 
to remain vested in him and has not 
passed, Asurrender of rights can at the 
most be regarded asa mere agreement not 
to claim the interest infuture. Unless there 
be circumstances which amount toa com- 
plete estoppel so as to prevent the person 
who hassurrender his interest from claim- 
ing it, such a surrender would not have 
the effect of preventing him from claiming 
the property again particularly if there 
was no consideration for the surrender. 
Even ifthere had been any consideration 
it may, in some cases, be open to a Court 
to allow him to claim back the property 
and allow damages for the breach of the 
contract commiised by him. 

The case before usis quite parallel to 
the case which came up tor decision be- 
fore a Bench of the Madras High Court 
There 
also the plaintiff, amember of an undivided 
Hindu family, had by a registered docu- 
ment renounced all his rights to the family 
property in favour of the remaiming co- 
parceners, whe were to manage the estate 
in future, to pay all debts, and maintain 
the plaintif in thefemily and sued to 
recover his share of the family property 
by partition. The defendants set 
deed of relinquishment against 
was held by the learned Judges of the 
Madras High Court that there wasna eg- 

(5) 6 M71, 
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toppel against the plaintiff. It was point- 
ed outthatthe text of the Mitakshara, 
Chap. I, s. 2, para. 12, did not support the 
contention that a co-parcener can renounce 
his interest. The learned Judges pointed 
out that where there is no partition the 
corporate unity continued and the co- 
parceners could not contract with another 
‘and further held that even ifthe transac- 
tion could be viewed as an argeement 
“between separated co-parceners in settle: 
ment of the family property, it would not 
be binding on the plaintiff as there was 
no consideration for it. Jforthe promise no 
consideration had. moved from the defendant 
‘on, the one side and plaintiff and defen- 
dant’s father on the other, and the transac- 
tion could not be regarded as an agreement 
made for natural love and affection. 
` The text ofthe Mitakshara referred to 
only authorises a member of the co-parce- 
nary body who isnot desirous of sharing. 
‘his father’s goods to take a small part and 
complete’ the separation or division so that 
his children may have no future claim to 
inheritance. Obviously that text refers to 
the case where a member goes not of the 
family on receipt of a part of family pro- 
“perty. It hasno application to the case 
where the co-parcene:s continues to be 
joint withthe other members and merely 
renounces his claim toa part of the joint 
property. 

The learned Advocate for the plaintiff 
relies on a passage in the judgment in 


Chandar Kishore v. Dampat Kishore .(6), - 


tothe effect thatif the alienation be re- 
garded asa surrender of the interest, it is 
‘a surrender tothe whole of the co-parce- 
‘nary body und cannot enure to the pecu- 
liar benefit of one of them. In that case 
it was held by the Bench that one member 
ofa joint Hindu family cannot transfer 
his undivided share in the joint family to 
another member of the family without the 
consent ofthe rest of the co-sharers. We 
do not take that observation to mean that 
if it were a surrender to the whole of 
the co-parcenary body, it would amount 
‘to atransfer. The learned Judges were 
‘only concerned with the question whether 
the surrender of the interest in favour of 
‘one member ofthe family wes valid, and 
they remarked that it was settled law that 
io cases governed by tLe Mitukshara Law 
one sharer had no authority to make ihe 
transfer. It seems to usthat the deed of 
relinquishment cannot Le regarded es 
having brought about any trensfer or to 
(6) 16 A 369; A W N 1894, 117, P 
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operate asan estoppel andif it can bė 
regarded as an attempted transfer then it 
was invalid under the Hindu Law. The 
view taken by the learned Subordinate 
Judge on both the points is correct. The 


‘appeal is accordingly dismissed with costs. 


N. Appeal dismissed. 





PATNA HIGH COURT | ' 
Second Oivil Appeal No. 93 of 1935 
February 6, 1936 
MOHAMMAD Noor AND ROWLAND, JJ. 
THAKUR PRASAD SINGH— 
APPELLANT 
versus 
BABU! HARPEARI KUAR— 
RESPONDENT. i 
Civil Procedure Code (Act V of 1908), O. XXII, 
r. 3—~Recording of compromtse—Procedure—Duty to 
record compromise at once, atthough decree based on 
it may be postponed, h h 
A Uourb to whom a petition of compromise is 
presented should not delay passing .an_ order 
for recording the compromise. Under O. XXII, r. 3, 
the Court is bo pass an order directing the com- 
promise to be recorded and this should be dons at 
once. The Court is also. to pass a decree in accord- 
ance with the compromise so far as it relates to 
the suit, and the passing of the decree may, if 
necessary, be postponed till the hearing of the suit 
if there ıs a question how the interests of other 
parties to the suit, who have not entered into the 


compromise, would be affected by it, but this is no 


reason to defer the actual recording of the agreement 
of compromise, e 

S. C.A. from original order of the 
Sub-Judge, Uaya, dated March. 25, 
1935. 

Mr. Ganzsh Sharma, for the Appellant, 

Messrs. Khurshed Husnain and Phulan 
Prasad Varma, for the Respondent. 

Rowland, J.—This is an appeal under 
O. XLIL, r. 1 (m), Civil Procedure Code, 
from an order under r.3,O. KALI record- , 
ing a compromise between the plaintiff and 
defendant No.1 ina suit which was institute 
edon January 2, 1932. The petition of 
compromise bearing the signature of 
defendant No.l and of his pleader was 
presented on May 2, 1932, but the order 
directing the compromise to be recorded 
was not passed until March 25, 1935. I 
would like to say at the outset that a Court 
to whon a pelition of compromise 1s pre- 
sented should not thus delay passing an 
order for recording the compromise. Under 
O. XXIL, r. 3 the Court is to pass an order 
directing the compromise to be recorded 
and this should be done at once. The Court 
is also to pass adecree in accordance with 
the compromise so far as ‘it relates to ine 
suit, and the passing of the decree may, ik 
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necessary be postponed till the hearing of 
the suit if there is a question how the 
interests of other parties to ihe suit, who 
have not entered into the compromise, 
would be affected by it, but this is no reason 
todefer the actual recording of the agree- 
ment or compromise. Had a correct pro- 
cedure been followed in this instance a 
good deal of trouble would have been 
avoided. The hearing of the suit commenc- 
ed on February 15, 1935, and on March 1, 
1935, defendant No.1 presented a petition 
asking for leave to file a written statement 
contesting the suit. His case is that he 
never entered into a compromise, that on 
the date when the petition was presented 
he was not in Gaya at all, that he had put 
his signature on a blank paper for the 
purpose of having a written statement in 
this very suit written out upon it, and by 
fraud of his karpardaz a forged petition of 
compromise was written on the paper instead 
of the written statement and was filed in 
the suit. The point for decision in the 
appeal is the simple question of fact 
whether the defandant had entered into 
the alleged agreement or not. (His 
Lordship then dismissed the evidence 
and held that he did enter into the com- 
promise). I would dismiss the appeal with 
costs. Let the record be sent down to the 


lower Court at once for further proceed- 
ings in the suit. 


Mohamad Noor, J.—I agree. 
N. Appeal dismissed. 


. 


ee 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 201 
of 1932 
August 16, 1934 
Nasmm Aur, J. 

JATINDRA NATH RAHA AND OTHERS — 
PLAINTIFFS—APPELLANTS 


VETSUS 
UZIR SHEIKH AND oranes—Derenpanrs— 


RESPONDENTS 
Lease—“Abadharita” and “Dharjya”, whether 
indicate rent in perpetuity—Landlord and tenant 
—Right of landlord to enhance rent- Bengal 
Tenancy Act (VIII of 1885), s. 30 (b)— Held, on 
construction of kabuliyat that no mokarari tenancy 
was created and that the rent was liable to 
enhancement. 


The words “Abadharita” 
themselves do not mean 
They simply indicate the rent fixed or settled by 
the lease. . 

The es is Sigs Pe to enhance the rent of 
a tenant unless he has expressly given up hi 
right “to ‘emhdnce by Santee se ne. ea 


and “Dharjya” by 


wre 
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It appeared from the kabaliyat thet the lease was 
not a lease from generation to generation. The 
words such as “Putra Poutradikrame”, that is, 
generation after generation was not to bə found 
in the lease. The kabuliyat further indicated that 
ab the time of survey and settlement the tenant 
would execute a separate ‘kabuliat and pay the 
rent which would be settled. Further the 
tenant was not entitled to dig tanks and cut 
trees without the permission of the landlord: 

Held, that there was nothing in the lease to show 
that the landlord gave up his right to enhance the rent 
in future, Under these circumstances by the kabultyat 
mokarari tenancy was not created. The holding 
was only an ordinary occupancy holding and its 
rent was liable to be enhanced under s. 30 (6) of the 
Bengal Tenancy Act. 


A. against the decree of the Subordinate 
Judge, Khulna, dated July 21, 1931, affirm- 
ing that of the Munsif, First Court, Khulna, 
dated July 5, 1930. : 


Messrs. Hemendra Chandra Sen and 
Nirmal Chandra Sen, for the Appellant. 


Judgment.—The only point for deter- 
mination in this appeal is whether the 
plaintiffs are entitled to enhance the rent 
of the holding of the defendants under 
s. 40 (b) of the Bengal Tenancy Act. ‘Ihe 
Courts below on a consideration of the 
kabuliyat Ex. 1 have come to the con- 
clusion that by the kabuliyat a mokarari 
tenancy was created. The kabuliyat 
Ex. 1 hes been placed before me. It 
appears that the lease in this particular 
case is not a lease from generation to 
generation. The words such as “Putra 
Poutradikrama”, that is generation after 
generation, as used in the lease which 
was under discussion ın the case of Golam 
Rahaman Mistri v. Gurudas Kundu 
Chauduri (1), are not to be found in the 
present lease. The kabuliyat further 
indicates that at the time of survey and 
settlement the tenant would execute 
a separate kabuliyat and pay the 
rent which would be settled. This 
would be inconsistent with the rent 
being fixed in perpetuity. Further, the 
fact that the tenant would not be entitled 
to dig tanks and cut trees without the 
permission of the landlord would go to 
indicate that only ¿n occupancy holding 
was in the possession of the tenant which 
was being confirmed by this kabuliyat. 
The learned Munsif has laid much stress 
upon the words ‘Abadharita’ and 
“PDharjya”. L um, however, inclined to 
think that these words by themselves do 
not mean “tixed in perpetuity”. They 
simply indicate the rent fixed cr settled 


ce 35 O Ld 380; 76 Ind. Cas. 566; A I R 1923 Cal, 
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by the lease. It is now well settled on 
authorities that the landlord is entitled 
to enhance the rent ofa tenant unless he 
has expressly given up his right to enhance 
by ‘contract. There is nothing in the 
lease Ex. 1 to show that the landlord gave 
up his right to enhance the rent in future. 
Under these circumstances IT am-of opinion 
that by Ex. la mokarari tenancy was not 
created. The holding is only an ordinary 
occupancy holding and its rent is liable 
to be enhanced under s. 30 (b) of the 
Bengal Tenancy Act. 

The result, therefore, is that this appeal 
is allowed, the judgment and decree .of 
the Couris below are set aside and the case 
is sent back to the trial Court 
for enhancement of rent under s. 30 (b) 
of the Bengal Tenancy Act. 

“ There will be no cosis in this appeal 
as the respondent has not appeared. 


D. Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S | 


COURT 

Miscellaneous Petition No. 11-B of 1935 

June 4, 1935 
NIYOGI, A.J. C. 

BALAJI BARI—Accussp—APppLicant 
VETSUS 
PUNABAI—Comptainant— 
Non-APPLICANT 
Criminal trial—Transfer—Accused’s apprehen- 
sions real—Transfer not causing prejudice to 

complainant—Case, if should be transferred. 

In a criminal case, it is not enough that justice is 
done but what ismore important is that the parties 
must feel that justice has been done. Where the 
accused's apprehensions, however foolish, appear to 
be real and no prejudice is likely to be caused to 
the complainant, the case should be transferred to 
another Magistrate for trial especially when the 
accused hag moved fcr transfer at the earliest 
oppcrtunity. 


Misc. App. for transfer of Criminal Case 
“No. 6 of 1935 from the fle of the Honorary 
Bench Magistrate, Third Class, Anjengoan 
to that of any other Court in Daryapur or 
Ellichpur. 

Mr. S. G, Gadgil, for the Applicant. 

Order.—-On perusal of the record I think 
this case should be transferred to the file of 
the Naib-Tahsildar for trial. E 

That there have been bitter feelings is 
clear. I do not, however, believe that the Ma- 
gistrates would be so prejudiced on - that 
account that they would not be fair to the 
accused. The accused’s apprehensions, 
‘however foolish, appear to be real and 
genuine. He has moved for transfer at 
the earliest opportunity and no prejudice 
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is likely to the com- 
plainant. 

In criminal case, it is not enough that 
justice is done but what is more important, 
the parties must feel that justice has 
been done. The accused Balaji also ap- 
pears to be aman of some influence and 
status, in the village. It is proper that 
the cass is tried by a stipendiary 
Magistrate. 

The case will be transferred to the Court 
of the Naib-Tahsildar at Ellichpur or 
Daryapur as the District Magistrate may 
think fit and convenient. 

D. Case transferred, 


be cused to 


me mmmaamanangi 


_ RANGOON HIGH COURT 
First Civil AppeĘ1ls Nos. 133 and 134 
of 1935 
January. 23, 1936 
MOSELY AND Mackney, JJ. 

MAUNG BA TU—APpPELLANT 

VETSUS 
MA HLA MIN AND OTHERS—RESPONDENTS 

Succession Act (XXXIX of 1925), s. 218—Lezters of 
administration—A pplication by H and K, proved to 
have been duly adopted by deceased--M opposing it and 
claiming to have been adopted~Court finding M's 
right forfeited—Court should no: decide Ms adoption 
but should have granted letters to H and K. h 

M claimed to have been adopted by U and his 
wife D some forty years before D's deeth. Y died 
about five years before D. H and K were adopted 
by D by after the death of U and about twoand a 
half years before she herself died. It was found 
thet M had originally been adopted as a keittima 
child, but had later forfeited his rights by either 
misconduct or entering the priesthood and had not 
been restored tothem. It was also found that H 
and K had been duly adopted by registered deed : 

Held, that the Court should grant letters to H 
and K jointly without deciding the question of M's 
adoption, as H and K jointly were entitled to a 
larger share of the estate than M and, therefore, 
jointly were to be preferred as holders of the letters 
in any event. The Judge's finding as to M’s adop- 
tion was, therefore, superfluous. ier 
“ING. A. from the decree of the District 
Court, Sagaing, dated July 3, 1935. 

Mr. U Thein Maung, for the Appellant. 

Mr. U Ko Ko Gyi, for the Respondents 
Nos. 3 and 4. 

Mosely, J—These are two appeals filed 
by the unsuccessful claimant for Letters 
of Administretion Meung Ba Tu, against 
the order granting Letters to two other 
claimants, Ma Hla U end Ma Hla Kyi, and 
against the order refusing the grant to 
himself. | 

Maung Ba Tu claimed to have been 
adopted by U Po Thein and Daw Khin 


-some forty years before Daw Khin's death, 


U PeThein died about five years before 
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Daw Khin. Ma Hla U and Ma Hla Kyi 
were adopted by Daw Khin by registered 
deed after the death of Po Thein and 
about two and a half years before she 
herself died. The learned District Judge 
found that Ba Tu had originally been 
adopted asa keittima child but had later 
forfeited his rights by either misconduct 
or entering the priesthood and had not 
been restored to them. It was also found 
that Ma Hla U and Ma Hla Kyi had been 
duly adopted by registered deed. This 
latter finding is not now disputed in these 
appeals, and it would appear that the 
effort to contest it in the lower Court was 
quite unsuccessful. The District Judge, 
therefore, could have granted Letters to 
Ma Hla U and Ma Hla Kyi jointly without 
deciding the question of Maung Ba Tus 
adoption, as Ma Hla U and Ma Hla Kyi 
jointly were entitled to a larger share of 
the estate than Maung Ba Tu and, there- 
fore, jointly were to be preferred as 
holders of the Lettersin any event. The 


District Judge's finding as to Ba Tu’s adop- . 


tion was, therefore, superfluous and it is 
suggested to us now that “it should not 
have been arrived at in these proceedings, 
‘and should be set aside. Any finding of 
this Court on the subject would be merely 
academic. | 

Wé agree that the finding of the lower 
‘Court should be set aside. This is in 
accordance with the principles laid down 
in Ma Tok v. Ma Thi (1), and Nga Ba Sin 
v. Nga Po Han. (2). 

The finding of the lower Court as to 
Manug Ba Tu’s adoption will be set aside. 
The order of the lower Court granting 
‘Letters toMa Hla U and Ma Hla Kyi 
‘will be confirmed, as also ihe order as to 
:costs in the trial Court. There will be no 

_-eosts of these appeals. 

D 

a 
(2 


A Order accordingly. 
} 5 LBR 78; 3 Ind. Cas. 719, á 


2 U B R101; 1916 UB 7; 33 Ind. Cas. 659. 





= LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1114 of 
1934 


October 30, 1934 
Tek CHAND AND ABDUL Rasutn, JJ. 
RATTAN LAL AND OTAERS—PILAINTIFES 
—APPELLANTS , 


versus i 
` ALLAHABAD BANK, LTD. AND otizrs— 
`- - Derenpants—Rusponpents. 
~ Court Fees Act (VII of 1870), s. 7 (iv) (c),eSehk. IT 
sArt. 17° (iii)— Mortgage decree against | father— 
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16310 


Ancestral house put to sale—Son's suit for declara- 
tion that it cannot be sold being ancestral—Art. 17 
(iii), applies. 

A Hindu son's suit for a declaration that certain pro-- 
perty which had been mortgaged by his father, and 
which is about to be sold in execution of the mortgage 
decree obtained against the father, cannot be sold. 
being aneestral property and on the ground that 
the mortgage is not for a legal necessity and not 


` binding on him, is governed by Art. 17 (iii) and 


not by s. 7 (iv) (c), of Court Fees Act. Such a 
suit is not for a declaration with consequential 
relief but one for mere declaration. Lingangowda 
Dod v. Basangowda Bistangowda Patil (5), Nathuni 
Sahu v. Bhagwan Gir (6) and Alagar Iyengar v. 
Srinivasa Iyengar (7), distinguished. Harbhagwan v, 
Amar Singh (1), Karam Chand v. Uma Datt-Hansg 
Raj (2), Sham Das v. Charan Das (8) and Sukh Dial 
v. Durga Das (4), followed, 


Misc. F.C. A. from the decision of the 
Senior Sub-Judge, Ferozepore, dated May 
23, 1934. | : 

Messrs. J. L. Kapur and S. C. Man- 
chanda, for the Appellants. 

Messrs. Partap Singh and P. M. Laul, for 
the Respondents. 

Tek Chand, J—The plaintiffs, Ratan 
Lal and Inderjit, minors sons of Hans 
Raj and Sohan Lal (defendants Nos. 2 and 
3), brought a suit for a declaration that 
the property: described in the plaint was 
not liable to sale in execution of a decree 
which had been obtained by the Allahabad 
Bank (defendant No. 1) against defendants 
Nos. 2 and 3, on foot of a mortgage, exe- 
cuted in 1930 by defendant No. 2 on his 
own tehalf and as the agent of defendant 


No. 3, on the ground that the property 


in dispute was ancestral of a joint Hindu 


family, of which the plaintiffs and defen- 


danis Nos. 2 and 3 were members, and 


‘that the mortgage had not been effected 


for legal necessity or for the benefit of 
the family. A court-fee of Rs. 10 only was 
paid on the plaint, while the suit was 


‘valued for purposes of jurisdiction at 


Rs. 3,17,853. 
The suit was resisted by the first de- 
fendant, the Allahabad Bank on numerous 


grounds, one of them being that the plaint 


was insufficiently stamped. The Senior 
Subordinate Judge upheld this objection 
and directed the plaintiffs to pay ad 
valorem court-fee on Rs. 3,17,863. The 
plaintiffs having failed to make up the 
court-fee “within the time fixed, the learned 


Judge rejected the plaint under O. VII, 


T. 11 (e) Civil Procedure Code. 

The plaintiffs have appealed and the only 
question for determination is the proper 
amount of court-fee payable on the plaint. 
The learned Subordinate Judge has held 


„that the suit is governed by s. 7 (iv) (cb 


of the Court Fees Act, and that the value 
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that fixed by the plaintiffs for purposes of 
Jurisdiction. In the plaint, however, no con- 
- | sequential relief of any kind had been asked 
«for, and it is difficult to see how sub- 
..clL (tv) is applicable. It is conceded 
by the learned Counsel for the defendant 
Bank, that if the Bank had not obtained 
‘+a decree on foot of the mortgage and the 
sons of the mortgagors had sued for a 
declaration that ihe mortgage had been 
effected without family necessity, a ccurt- 
fee of Rs. 10 only would have been pay- 
.able on the plaint under Art. 17 (iii) of 
Sch. II of the Act. It is urged, however, 
that the position is different when the 
-mortgagee had obtained a decree against 
the mortgagor on foot of the mortgage and 
had taken, or was about to take, steps 
.to bring the property to sale, when the 
‘sons of the mortgagors sued for a de- 
claration that the mortgage was without 
necessity and the family property was not 
liable to sale in execution of the decree. 
In my opinion this contention is without 
-force. It is no doubt true thatifa per- 
son, against whom a decree has been pass- 
ed, brings a suit to have the decree set 
aside on the ground of fraud or for any 
other valid cause, it has been held that 
the suit falls within s. 7 (iv) (e). But the 
position is different where the plaintiff was 
not a party to the suit in which the decree 
was passed. There is a long course of 
decisions in which such suits have been 
held to be governed by Art. 17 (iii) and 
a court-fee of Rs. 10 held to be sufficient. 
And the rule is the same where the son 
of a person governed by the Mitakshara 
sues to have it declared that an aliena- 
tion of joint family property by his father 
is not binding on him, it not having been 
effected for legal necessity or benefit of 
the family. See inter alia, Harbhagwan v. 
Amar Singh (1), Karam Chand v. Uma Datt- 
Hans Raj (2), Sham Das v. Charan Das (3) 
and Sukh Dial v. Durga Das, 113. Ind. 
Cas. 908 (4). Ths case last mentioned is 
on all fours with the case before us, for 
there, as here, the suit was by the son 
of a Hindu against whom a mortgage- 
decree had been passed, and the decree- 
holder had applied for the sale of the 
mortgaged property, and the son had sued 
for a declaration that the property being 
ae 5 Lah. 137; 83 Ind. Cas. 382; A I R 1924 Lah: 


(2) A I R 1930 Lah. 755; 129 Ind. Cas. 753; 31 PL R 

383;% Ind. Rul. (1931) Lah, 225. y 
(3) A I R 1925 Lah. 90; 78 Ind. Cas. 782; 1 L C 382.’ 
(4) 113 Ind. Cas, 908; ATR 1929 Lah, 446. ~ 


r RATTAN LAL b. ALLAHABAD BANK, LTD. (LAH) 
-for purposes of court-fee is’ the same as- 


679 
ancestral could not be sold as the mort- 
gage debt had been advanced for immoral 
and illegal purposes. It was held that 
the suit was not for a declaration with con- 
sequential relief but one for a mere de- 
claration and that a court-fee of Rs. 10 
only was payable, the value of the suit 
for purposes of jurisdiction being the value 
of the property. 

The learned Senior. Sub-Judge has re- 
ferred to a number of rulings, but on ex- 
amination we find that none of them has any 
bearing on the case before us. Lingangowda 
Dod v. Basangowda, Bistangowda Patil (5) 
was asuit for partition of joint family pro- 
perties, and it was held that a previous suit 
to which the fathers of the plaintiffs were 
parties, operated as res judicata, because, 
for the purpose of partition of the family 
estate into the various branches of the 
family, the head of each branch must 
be considered to represent his sons lt 
‘was also found that in the former litiga- 
tion the father had acted on behalf of 


“his minor sons and in their interest. This 
- case iS, 


therefore, obviously : distinguish- 
able. Nathuni Sahu v. Bhagwan Gir (6) 
was not a case in which the sons were 


“suing for setting aside an alienation made 


by their father and the points involved 
were quite different. In Alagar . Iyengar 
v. Srinivasa Iyengar (7) the plaintiffs, in 
addition to a claim fora declaration that 
certain alienations were not valid and 
binding as. against their interests ‘in the 
family property, prayed for parition and 
possession of their shares. It will be seen 
that ın that case consequential relief was 
clearly asked for and, therefore, a court- 
fee of Rs. 10 was obviously insufficient. 


Further it appears that in that case the 
“alienations had been made by the alienor 


in his capacity as guardian of his minor 
sons, and the sons on attaining majority 
sought to repudiate the alienations and 
the decree which had been passed thereon. 
Mr. Partap Singh for the respondent re- 
ferred us to Hakim Rai v. Ishar Das 
Gorakh Rai (8) but there the decree had 
been obtained against the plaintiff personally 
and he wanted to avoid it on the ground 
of fraud. I have no doubt that the plaint 
(5) A I R 1927 PC 56; 101 Ind. Cas, 44; 51 B 450; 52 
ML J 472; 25 A L J 319; 4 O WN 424; (1927) M WN 
352- 31 C W N 570; 29 Bom. L R818; 23 L W 789; 45 
C LJ 504; 8 P LT 462 (P.C). 
(6) A I R 1928 Pat. 435; 115 Ind. Cas. 235; 7 Pat. 


(7) 

95) M W N 777; A LR 1925 Mad. 1248. 
8 Lah, 531; 102 Ind, Cas, 46; A I R 1927 Lah. 
499; 9 Lah. L J 400. 
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‘had been properly stamped and the order 
of the lower Court to the contrary was 
erroneous. I would accordingly accept 
this appeal, set aside the judgment of the 
lower. Court rejecting the plaint, and re- 
mand the case to it for decision in ae- 
cordance with law. Conrt-fee on this ap- 
peal shall be refunded: cther costs shall 
be costs in the cause. 

Abdul Rashid, J—I agree. 

D, Appeal accepted. 


CALCUTTA HIGH COURT 
Appeals from Arve ae Order No. 24 of 
1934 


February 27, 1935 

Drrpysarre, C. J. AND R. O. MITTER, J. 

ROHINI KUMAR ROY—JUDGMENT- 
DEBTOR—-APPELLANT 
VveTSUs 
KRISHNA PROSAD ROY CHOUDURY— 
DEcREE-HOLDER—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 151— 

Amendment—One of joint decree-holders applying for 

“execution of his share only—Application dismissed 
—In appeal, application allowed to te amended by 
making it one for entire amount and for benefit of 
all decree-holders—Decree-holders kept out of their 
dues for many years already—Amendment held, to 
be in interest of justice and justifiable under cir- 
cumstances, 

One of the several joint decree-holders made an 
application for execution of the deeree in respect of 
his share only. On the objection by the judgment- 
debtor, it was dismissed. In appeal, the applicant 
was allowed to amend the execution application by 
making it one for the realization of the entire 
amount and for the benefit of all the decree-holders, 
who were already delayed by the judgment-debtor 
for many years. At the time of the amendment, 
there was no question of limitation: 

Held, that the objection of the judgment-debtor 
was only technical and the amendment was obvious- 
ly allowed in the interest of justice and was justi- 
fiable under the circumstances of the case. Ghuznavi 
v. Allahabad Bank, Ltd. (1), referred to. 

Appeal against the order of the Sub- 
ordinate Judge, First Court, 24 Parganas, 
dated September 9, 1933, reversing the 
order of the Munsif, Second Court, Sealdah, 
dated May 29, 1933. 

Mr. Bhagirath Chandra Das, for the Ap- 


pellant: 
- Mr. Nripendra Chandra Das, for the Res- 
pondent. 

R. C. Mitter, J—This is an appeal on 
behalf of the judgment-debtor. His” ob- 
jection to tbe execution of a decree pas- 
sed as far back as February 9, 1927, has 
heen overruled by the lower Appellate 
Ocurt. The decree was passed in favour 
of several persons. On February 12, 
1929, ən application for execution was put 
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in. The final order was passed on that 
application on May 10, 1929. On April 11, 
1932, there was an application for trans- 
fer of the decree for execution and on that 
application being granted, the decree was 
transferred to the District of 24-Parganas. 
The properties falling within the jurisdic- 
tion of Munsif of Sealdah, antapplication 
for execntion was pub in before him by 
one of the decree-holders on September 19, 
1932. In that application the prayer was 
for execution not of the whole decree but 
in respect of the share of the applicant, 
that is to say, the application was not in the 
form prescribed by O. XXI r. 15 of the 
Code of Civil Procedure. The judgment- 
debtor who had been successful in keeping 
the decree-holders out of their money, at 
least of a very substential part thereof, 
for about five years or more put in an 
objection under s. 47 of the Civil Pro- 
cedure Code, stating that the application 
was not in-order and the execution could 
not proceed on the said application, that 
to say, his objection was that one of 
several joint decree-holders wes not enti- 
tled to pray for execution in respect of 
his share of the decree but wes bound to 
pray for execution of the whole decree for 
the benefit of himself and the other 
decree-holders. The learned Munsif gave 
effect to this objection and dismissed the 
application for execution by an order 
dated May 29, 1933. The decree-holder 
took an appeal before the learned District 
Judge. The said appeal wes heard by the 
Subordinate Judge. First Court of 24 
Parganas. Before the learned Subcrdinate 
Judge the decree-Lolder prayed for amend- 
ment of his application for execution and 
he stated that he wished to proceed for 
the realization of the entire amount due 
under the decree for his benefit and for 
the benefit of the other dec:ee-holders. 
The learned Subordinate Judge allowed the 
appeal by an order, dated September 9, 
1933, and remanded the case to the Court 
of first instance in order that execution 
might be proceeded with after necessary 
emendment of the application for execution. 
The judgment-debtor has prefered an ap- 
peal against this order end contends be- 
fore us that tHe learned Subordinate Judge 
has no power to direct the said amend- 
ment. For the purpose of his contention 
he says that the power of an executing 
Court in respect of amendments is defined 
in O. XXI, r. 17, and in no case, says he, 
should applications for amendment be al- 
Towed which donot fall within the scope 
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of the said rule. We do not think that 
this contention of the Advocate for the 
appellant is sound. The Civil Procedure 
Code, is not exhaustive. There is always 
the power of the Court to make orders in 
the interest of justice. In s, 153 of the 
Civil Procedure Code, the Court is given 
the general power to direct amendments 
and s.151 of the Code says that nothing 
in the Code shall be deemed to limit or 
otherwise affect the inherent power of the 
Court to make such orders as may be 
necessary for the ends of justice or to 
prevent abuse of the process of the Court. 
It has been held in the case of Ghuznavi 
v. Allahabad Bank, Lid. (1), that this 
power is only restricted ın one respect and 
one respect only, that it cannot be ex- 
ercised in the face of specific provisions 
of the Code. In the case before us the 
decree was passed inthe year 1927. Tho 
objeclion of the judgment-debtor was a 
very technical cne. He had kept the 
decree-Lolders out of their dues for a large 
number of years. At the date of the 
amendment there wes no queslion of limi- 
tation. Under these circumstances the 
Court was right in allowing the amend- 
ment inasmuch es thereby it prevented 
the judgment-debtor from further prc- 
longing the execution proceedings. It is 
rather scandalous that he has by reason 
of technical objections kept the decree- 
holders out of their dues for a period of 
gcod eight years and we do not think 
that any further scope should be afforded 
to the judgment-debtor for prolonging the 
execution any further. The order for 
amendment hes obviously been in the 
interest of justice and is wholly justifi- 
able under the circumstancess of the case. 
We, accordingly, dismiss this appeal with 
cosis, hearing fee two gold mohurs. 
Derbyshire, C. J-—I agree. 
Appeal dismissed. 


D. 
Q) 44 C 929; 41 Ind. Cas. 598; 210 W N 877; 26 C 
L J 480; A IR 1917 Cal. 44. 


PRIVY COUNCIL 
Appeal from the Supreme Court of Fiji 
June 11, 1936 
Tun Lord CHANCELLOR (VISCOUNT 
Hatisnam), Lorp RUSSELL or KILLOWEN, 
Sır LANCELOT SANDERSON, Sir GEORGE 
LOWNDES AND SIR SIDNEY ROWLATT. 
MAHADEO— APPELLANT 
versus 
Tur KING—RESPONDENT 
Accomplice—Corroboration, rule as to—-Refusal of 
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documents asked for to which accused are entitled 
— Counsel prevented from entering into matters 
in issue between accused and prosecution—VWhether 
vitiates. trial—HEvidence pointing to manslaughter— 
Case, if can te transformed into one of murder ~ 
Privy Council—Practice—Criminat case— Held, 
appeal should be allowed. 

Tbe evidence of an accessory must be corraborat- 
ed in some material particular not only bearing 
upon the facts of the crime but upon the accused's 
implication in it and ths evidence of one 
accomplice isnot available as corroboration of an- 
other. This rule asto corroboration, long a rule 
of practice, isnow virtually a rule of law and is a 
rule of the greatest possible importance in a case 
where there are three persons all implicated in a 
crime and one of them or two of them exculpates 
himself or themselves by fastening the guilt upon 
the other and all the persons concerned had origin- 
ally given false statcments and belonged to a 
class of persons who are attho best not reliable 
an R. v. Baskerville (1), applied. [p. 684, 
col. I. 

The refusal of documents for which one or other 
of the accused persons asked, and which they are 
entitled to seo, and preventing Counsel ‘for one 
of the accused who was charged as an accessory 
after the fact, from entering into matters which 
were plainly in issue between himself and the pro- 
secution, are grave defects which go to vitiate the 
trial, 

It can never be maintained that where the evi- 
dence for the prosecution points affirmatively no 
further than manslaughter, the law would enlorge 
the proof and transform the case into one presump- 
tively of murder. Woolmington v. Director of 
Public Prosecution (2), referredtv. : 

Where there are really no materials for a 
conviction for murder as opposed to manslaughter 
and in addition the trial was so conducted asin 
three separate respects, namely, the exclugion of the 
statements, restriction of the address by Counsel, 
and the neglect of the rule requiring corroboration, 
to exhibit a neglect of fundamental rules of practice 
necessary for the due protection of prisoners and 
the safe administration of criminal justice, their 
Lordships will allow the appeal and set aside the 
convictions. 

Mr. J. M. Pringle, for the Appellant. 

Mr. Kenelm Preedy, for the Respondent. 

Sir Sidney Rowlatt —This is an eppeal 
in forma pauperis hy special leave from the 
judgment of the Supreme Court of Fiji 
sitting at the Lautoka Circuit, Court, dated 
May 17,1934, by which the appellant was 
found guilty of the murder of a boy named 
Ramautar, and being a young person within 
the meaning of the Fiji Ordinance No. 37 of 
1932 was, pursuant tos. 12, sentenced to be 
detained as the Governor might direct, 
The appellant isinfact about 16 years old. 
Ramautar, the boy alleged to have been 


murdered, was about 13 years old. 


Pursuant to Ordinance No. 6 of 1875 the 
trial was held before the Chief Justice of 
Fiji, whois the only Judge in the Island, 
sitting with assessors, and by s. 29 of the 
same Ordinance the decision was vested 
solelyin the Judge, By virtue of s. 32 of 
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Ordinance No. 4 of 1875 the trial, for all 
purposes material to the present appeal, 
jell to be governed by the English Common 
Law. 

The materials before their Lordships on 
the hearing of the appeal consisted of the 
official note (not taking questions and 
answers verbatim), the Judge’s own some- 
what abbreviated notes, a resumé of the 
‘remarks of the Chief Justice to the assessors 
at the close of the case, in the nature ofa 
summing up, which resumé was handed by 
the then Chief Justice to the then Attorney- 
General after .the institution of this appeal 
and brought before their Lordships as an 
exhibit to an affidavit by the Attorney- 
General for Fiji, and lastly, a note of the 
summing up in longhand made by one of 
the Counsel for the defence at the trial and 
exhibited to an affidavit by him. 

Certain incidents in the trial to which it 
will be necessary to refer appear from 
affidavits made by Counsel forthe defence 
and the then Attorney-General. In sub- 
stance there is no conflict as to these inci- 
dents. 

“The case was tried upon information by 
the Attorney-General pursuant to the proce- 
dure in foreein the Colony, by which the 
appellant was charged with murder, and one 
Mathura his step-father and another boy, 
Garandas, were charged, Sarandas with aid- 
ing andabetting and Mathura with being 
an accessory after the fact. In the result 
Sarandas was discharged at the close of the 
case for the prosecution and Mathura, like 
the appellant, was convicted. 

The history of the case can be stated 
comparatively briefly. The only evidence 
as to the actual homicide was given by one 
Sukraj, a labourer about 25 years of age. 
The effect of this was as follows:— 

Un the morning of January 18, 1934, the 
appellant, the witness Sukraj, the dead boy 
Ramautar who was about 13 years of age, 
and Sarandas, about the same age as 
Ramauic:, namely 13 years of age, were 
weeding in a field belonging to Mathura. A 
quarrel resulting in a struggle arose between 
Ramautar and Sarandas, who was the 
stronger boy. The appellant told Sukraj to 
separate them, andon his refusal, intervened 
himself. At this moment the deceased had 
hold of Sarandas’s legs. The appellant 
yeleased Sarandas and caught Ramautar 
by the throat while he was on the ground. 
The witness and Sarandas were then cut- 
ting grass. The appellant called out ina 
short time and said, “Come and see what 
has happened to Ramautar.” When the 
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witness and Sarandus got up lohim the 
deceased was quivering. That went on for 
ihree minutes, when he died. 

Sukraj then deposed that on the sugges- 
tion of the appellant they took the body and 
putit under a tree with the deceased's 
turban round his throat and leaving it there 
returned te Mathura’s house. There was 
independent evidence that the four youths 
were working together in the field in question 
and the deceesed's dead body was seen by 
independent witnesses under the tree. As 
regards what actually happened there is only 
the evidence of Sukraj. 


It appears that Sukraj arrived at 
Mathura’s house before the other two and 
said nothing. The appellant, when he came, 
told the deceased's mother and her husband 
who apparently lived in Mathura’s stable 
that Ramautar had hanged himself. 
Mathura was not then in. On his return he 
was told, according to Sukraj, everything. He 
then told the others to sey nothing and went 
himself to Tavua Police Station some miles 
away from Tagi Tagi where these events 


‘happened and reported that a boy had faken 


his horses out to graze and had not returned. 
Subsequently Mathura, the appellant, and 
Sukraj removed, the body from under the 


‘tree and hid it in broken ground in the 


bush. A search for the supposed lost boy 
was maintained in the neighbourhood till 
January 24, that is for six days. No- 
thing more happened until February, 
13, when Sarandas being at Tavua was 
sent for by a Mr. Powell who had ap- 
parently heard some rumours and in 
consequence of what he said look him to 
Mr. Probert, the Sub-Inspector of Police, 
where he repealed his statement which was 
taken down and put in evidence at the 
trial. This was to the effect that the 
deceased after the quarrel had left the 
others and that they had afterwards found 
him hanging dead. He also disclosed that 
Mathura had told him that they had since 
made away with the body. 


In consequence of this, on February 
14, the Police went toTagi Tagi and saw 
the appellant under whose guidance they 
found some 386 human bones, not in- 
cluding a head, which medical evidence 
given at the trial declared to be those of 
a person of either sex of about the 
deceased's age. The death of the person 
whose bones they were might according to 
the medical evidence have occurred at 
the time of the disappearance of Ramautar, 
the remains having been attacked by 
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animals. Curiously enough there were 
also found at the same place a number of 
teeth, shown by expert evidence to be 
aaa question those of a person in middle 
life. 

That evening the Police took the ap- 
pellant and Mathura to the Police Station 
and both made statements which were 
put in evidence. The appellant's state- 
ment concurred with Sarandas'’s previous 
statement that the deceased had left the 
others and that they had found him 
hanged. He described how he, Sukraj and 
his father had subsequently hidden the 
body inthe bush. Mathura denied that 
he had been told that Ramauter was 
dead when he reported his alleged loss to 
the Police and had joined in the search 
during the following days. On the next 
' day Sarandas made another statement to 
the effect that it was Sukraj whohada 
quarrel with Ramautar but that the latter’s 
actual death was caused by Mahadeo 
gripping him by the throat. This state- 
iment, therefore, corresponds with Sukraj's 
evidence, except that naturally Sukraj 
substituted Sarandas as the person who 
had the quarrel with the deceased. This 
statement was made after Sarandas was 
charged with being accessory after the 

act. 

Sukraj was then charged with being 
accessory after the fact and ‘cautioned as 
‘the others had been. He then made a 
statement which was substantially in 
eccordance withthe evidence that he gave. 
On the previous day he had made a slate- 
‘ment confirming the suicide story as up to 
that iime put forward by the others. 
These statements were not admitted at 
the trial in circumstances to which it will 
be necessary to refer hereafter. 

On the same day, February 15, the 
appellant was charged with murder, ap- 
‘parently on the strength of statements of 
Sukraj, end after being cautioned made a 
“statement in which he alleged that Ram- 
autar had been killed by a stone thrown at 
him by Sarandas. 

Some days afler, namely, on March 
_6, Sarandas being in custody asked to see 


the District Commissioner, before whom ` 


he made a further statement in ell material 
‘respects so faras the appellant is con- 
.cerned the seme as his previous one. The 
appellant on that occasion declined to make 
a statement. 

At the trial the prosecution was con- 
ducted by the Attorney-General, and 
Mathura and the appellant were separately. 
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defended. At the opening of the proceed- 
ings the Attorney-General stated that he 
hed received a letter from the solicitors 
for the defendants requiring production of 
all statements made bythe three accused 
and by Sukraj other than those produced 
as exhibits in the proceedings. This 
letter was taken exception to by the At- 
torney-General 2s containing insinuations 
that the prosecution had suppressed docu- 
menis. In point of fact the Attorney- 
General was not aware that there were 
two statements, nemely, those by Sukraj, 
which had not been produced. The 
Chief Justice characterised the letter as 
being highly improper. Ia the result the 
statements of Sukraj were not produced 
but they were available on the hearing 
of this appeal before their Lordships. 
The refusal of these documents is the 
subject of the first comment which their 
Lordzhips feel bound to make upon the 
conduct of this trial. There is no question 
but that they ought to have been produced, 
and their Lordships can find no impro- 
priety in the letter asking for their 
production. It is true that upon cross- 
examination without the statements Suk- 
raj admitted that he had at first put for- 
ward a story of suicide. But it is obvious 
that Counsel defending the appellant was 
entitled to the benefit of whatever points 
he could make out of a confparison of 
the two documents in eatenso with the 
oral evidence given and an examination of the 
circumstances under which the statements 
of the witnesses changed their purport. 
Evidence having been given Counsel 
addressed the Court. Defending Counsel 
had arranged between themselves that the 
Counsel defending the eppellant shouid 
leave to the Counsel who appeared for 
Mathura that part of the defence which 
consisted in a criticism of the evidence of 
the death from a medical paint of view. 
This arrangement was not known to the 
Chief Justice and when Counsel for 
Mathura, Counsel for the appellant 
having finished his address, was proceeding 
to deal with that part of the case, he 
was told by the Chief Justice that he 
must confine himself to the question of 
the implication of Mathura as accessory, 
the question as to the guilt of the ap- 
pellant having elready been exhaust- 
ed by the address of the appellant's 
Counsel. Unfortunately Counsel did not 
then inform the Chief Justice of the 
arrangement or ask for an adjourn- 
ment inorder that the appellant's Counsel 
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might renew his speech on the subject 
omitted. Inthe result the Court was never 
addressed on this part of the case on behalf 
ofthe appellant although Counsel desired 
that it should be. The view of the Chief 
Justice was cntirely ill-founded. Whether 
the deceased wes murdered by the appellant 
was in issue as between each prisoner and 
the Crown, and Mathura’s Counsel would 
have been entitled to insist on proof of it 
and challenge the evidence of it even if the 
appellant had pleaded guilty. 

After Ccunsel had finished their addres- 
ses, the Chief Justice addressed the asses- 
sors, apparently very shortly. He explain- 
ed that he was not summing up toa jury 
but intimated that in a case of this kind 
corroboration was necessary but that he 
thought that there was corroboration suffi- 
cient to support a conviction. He apparent- 
ly considered that the circumstance that 
Sukraj when he came back to Mathura’s 
house before the others, had said nothing 
was corroboration of his story in the witness- 
box asto the manner in which the deceased 
ceme by his death, because his silence was 
due toa knowledge that the death was 
ceused by theson of his master Mathura of 
whom he stood in fear. It is unnecessary 
to point out that this isno corroboration 
at all and in their Lordships’ view there was 
absolutely no other corroboration. 

It is wel] settled that the evidence of an 
accessory, which Sukraj plainly was on his 
own showing, must be corroborated in some 
material particular nct only bearing upon 
the facis of the crime but upon the accus- 
ed's implication in it and furthar that evi- 
dence of one eccomplice is not available as 
corroboration of another KR. v. Bas- 
kerville (1). This rule as to corroboration, 
as was p-inted cut in the case just cited, 
long a rule of practice, is now virtually a 
ruleof law, and in a case like the present, 
itisa rule of the greatest possibleimport- 
ance, the ‘position being that there are 
three persons all implicated in a crime and 
one of them or two of them exculpstes him- 
self or themselves by fastening the guilt 
upon the other. In the present case, more- 
over, all the persons concerned had origi- 
nally given false statements and belonged 
to a class of persons who are atthe best not 
reliable witnesses. 

In addition to the three comments which 
their Lordships have already felt bound to 
make on the conduct of this trial, there is 
a fourth, which is the most serious of all, 

(1) (1916) 2 K B 658; 86 LIK B 28; 115 L T 453° 

20T P 446; 60 SJ 696, . 
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The Attorney-General in his address, ard 
the Chief Justice in his observations to the 
assessors, appear both of them to have 
treated this case as one of-murder or no- 
thing, on the footing that the homicide being 
proved, malice was presumed. Upon the 
facts of this case as they appear from Sukraj's 
evidence, there is revealed affirmatively 
no more ihan a case of manslaughter. There 
is nothing to suggest that the appellant 
appreciated that he was applying a danger- 
ous pressure to the throat of the deceased 
who was apparenily a weakly boy. The 
view taken by the Chief Justice was based 
upon astatement of the law as to the pre- 
sumption of malice long found in text books 
but recently explained and largely quali- 
fied by the decision of the House of Lords in 
Woolmington's case (Woolmingtun v. Direc- 
tor of Public Prosecutions) (2). But apart 


“altogether from that case it never could be 


maintained that where the evidence for the 
prosecution points affirmatively no further 
than manslaughter the law would enlarge 
the proof and transform the case into one 
presumptively of murder. 

Their Lordships have not overlooked the 
limits which the Board chserves in dealing 
with criminal appeals. It is not necessary 
to repeat once more the rule set forth in 
Re Dillet (3), which has been recalled - in 
seveial recent decisions, In the present 
case their Lordships are of opinion, that 
there were really no materials here fora 
conviction for murder as opposed to man- 
slaughter and in addition the trial was so 
conducted as in three separate réspects, 
namely, the exclusion of the statements, 
restriction of the address by Counsel, and 
the neglect of the rule requiring corrobo- 
ration, to exhibit a neglect of fundamental 
rules of practice necessary for the due pro- 
tection of prisoners and the safe administra- 
tion of criminal justice. 

In these circumstances their Lordships 
have humbly advised His Majesty that this 
appeal should be allowed and the conviction 
set aside. 

N. Conviction set aside. 

Solicitors for the Appsllant.— Messrs. 
Barrow, Rodgers and Nevill. 

Solicitors for the Respondents.—Mr. Bur- 
che lls. . 

(2) (1935) A 0462; 104 LJ K B 433; 25 Or. App. 
Rep. 72; 153 L T 232; 79S J 401; 51 TL R 446. 

o on App. Cas. 459; 56 L T 615; 36 W R 81; 16 Cox, 
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PATNA HIGH COURT 
Letters Patent Appeal No. 63 of 1935 
January 7, 1936 
Wort AND ROWLAND, JJ. 
SORABJI DADABHAI— PLAINTIFF 
—APPELLAST 
versus - 
B. N. RY. Co., Ltd.—Drrenpant No. 3— 
RESPONDENT 

Railways Act (IX of 1890), ss. 75 (1), (2), 78, 58— 
Words “shall not exceed the value so declared” in 
s. 75 (1)~Meaning of—~Declaration—Deterioration of 
package—Whole amount, if can be 7ecovered—Car- 
riage undertaken on basis of declaration—Consignor, 
if can go behind it—Istoppel, principle of—S. 75 (1), 
scope of—-Declaration wunders 15—Whether sane 
as ‘account’ and ‘description’ in s. 58—False declara- 
tion—S,78(2),if applies—Consignor, if debarred 
from recovering more than value of goods—Damages 
— Damages sought to be recovered in contract or tort 
—Amount recoverable—Interpretation of Statutes— 
Ambiguous section—Construction. 

The words “shall not exceed the value so declared” 
in s. 75 sub-s, (2), Railways Act, imply that a claim 
may be less than the value declared. When con- 
struing these words, the context is to be taken into 
consideration, the words of the context being “the 
compensation recoverable in respect of such loss, 
destruction or deterioration.” Inthe oase of deteri- 
oration of a package or packages the whcle amount 
so declared should not be recovered as damages, [p. 
686, col. 1.] 

Where a Railway Company undertakes to carry 
the goods of a consignor on the basis of a declaration 
as to the value of the goods made under s. 75 (1), 
kKailways Act, made by him and the rate of carriage 
is based on that, the consignor cannot afterwards 
allege that the declared value is not their true 
value. 

When parties have agreed to act upon an assumed 
state of facts the rights between themselves 
depend on the conventional state of facts and not on 
the truth. M'Conce v. L. & N. W. Ry. Co. (0) 
relied on. [p. 686, col, 2.} 

Per Rowland, J.— Section 75 (1), strictly inter- 
preted, contemplates a declaration regarding the 
oa and the value,of each package. [p. 688, 
col. 1. 


The language used in ss. 75and 58 is not identical 
but the “declaration” is not a separate thing from 
the “account” and description” referred to ins. 58, 
The provisions in s. 68 are of general application 
but in the special circumstances described ins. 75 
the account and description to be givenunder s, 58 
must include a declaration as to value. Section 75, 
cl. (1) contemplates payment of or engagcment to pay 
a per centage on the value declared by way of com- 
pensation for increased risk; whilo s. 58 speaks of 
such a description of the goods as may be sufficient 
to determine the rate which the railway administra- 
tion is entitled to charge, Section 78 though not 
divided into sub-sections contains two distinct pro- 
visions relating to responsibility fur the loss, des- 
truction or deterioration of goods with respect to the 
description of which an account, materially false, has 
been delivered under s. 68. [p, 688, col, 2.) 

Where the declaration given for the purpcses of 
s. 75 isfalseand when that representation is the 
basis of calculation of percentage payable by way of 
compensation for increased risk, this is material part 
of the declaration, account and description of the 
goods and hence the second part of s. 78 applies and 
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the consignor cannot recover more than the value 
of goods actually lost, in accordance with the 
valuation, 

The law of damages entitles a plaintiff whether at 
tempting to recover in contract or in tort, sucn 
damages only, as he has incurred. [p. 6%6, cul. 1.1 

In interpreting a section which is ambiguous thit 
construction must be placed upon the section which 
at once is not unreasonable and is in conformity with 
well known legal principles. [tbid.] 

Let. Pat. A. from a decision of Mr. 
Justice Fazl Ali, dated March 23, 1930. 

Mr. Yasin Yunus, for the Appellant. 

Messrs. S. N. Buse and N.C. Giesh, Lor 
the Respondent. 

Wort, J—This is en eppeel from a 
decision of my learned brother fazl Aii 
sitting in appeal from an eppellate decree 
arising out of en action in waich the 
plaintiff claimed dameges or compensaticn 
for the loss of certain goods which were in 
transit on the defendant Railway. 

A number of questions arcsec in tLe 
Courts below, but the only matter which 
comes up for deierminstion in this Court 
is the proper construction to be placed cn 
s. 75, Railways Act. The goods which were 
carried on the defendant Railway were six 
packages of ganja tie weight of which, ac- 
cording to the declaration, was six maunds, 
but ultimately the packages proved to weigh 
eight maunds and twenty-fuur seers. No 
question arises now wilh regard to the 
matter, and as my learned brother Fazl 
Ali has pointed out, the defendant com- 
pany admitted their liability to the extent 
of Rs. 85-5-0, During transit one of the 
packages was pilfered and seme 11 seers 
9 chattaks of ganja was extracted, and 
for that loss the plaintiff's claim was pre- 
ferred for Rs. 541 which according to tue 
plaintiff was the value of the goods los. 
In puisuance of s. 75 (1), Railways Aci, 
the goods being in value more then Rs. 100, 
the plaintiff made a declaration thet tre 
value was Rs. 1,800. The Rs. 541 claimed 
in the action did not represent a propor- 
tionate value of Rs. 1,800 but a preportion 
of what they now state to be the truc 
value: in other words, the plaintiff claimed 
to go behind that declaraticn of valuation 
and claimed to be entitled to prove the 
{rue value of ihe gocds. In support of ihe 
claim for Rs. 541 1elionce was placcd upon 
the words of sub-s. (2) of the section which 
are: 

“When any parecl or packnge of wlich the 
value hes been declared under sub-s (1) hag been 
lost or destroyed cr has deteriorated, tho Coma 
pensation recoverable in respect of such loss, des- 


truction or dete1icration shall not excced the value 
so declared.” 
The appellant's case is in substance 
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this; that the declared value merely limits 
the total amount of the claim, and that 
amount may be claimed either for the 
total amount of the consignment or a part, 
and, therefore, he is at liberty to go behind 
the declaration ss*to value and to prove 
the real value for the whole or a portion, 
so long asthe value for the whole or a 
portion is not in excess of the declared 
value. In my judgment there isno foun- 
dation for that argument. Jt is an argu- 
ment which, in my opinion, ignores the 
grammatical meaning of the words “shall 
not exceed the value so declared” and at 
the same time entirely ignores the context 
of the section. The words “shall not ex- 
ceed the value so declared” in my judg- 
ment imply that a claim may be less 
than the value declared. Again, when con- 
struing the words ‘‘shall not exceed the 
value so declared,” the context is to be 
taken into consideration, the words of the 
context being “the compensation recover- 
able in respect of such loss, destruction 
or deterioration. It is impossible in my 
view to say that in the case of deteriora- 
tion of a package or packages the whole 
amount so declared should be recovered 
as damages. In a plain construction of 
the section it seems tome that the argu- 
ment of the plaintiff fails. 

But assuming for the moment that the 
construction of the appellant represented 
here by Mr. Yunus is to be taken as one 
of alternative constructions of the section, 
-and to that extent the section is ambig- 
uous that consiruction must be placed upon 
‘the section which at once is not unreason- 
able and is in conformity with well-known 
legal principles. Now the first principle 
which we should apply in thcse circum- 
stances would be this; that the law of 
damages entitles a plaintiff whether attempt- 
ing to recover in contract or in tort. 
such damages as he has incurred and that 
only. Now Mr. Yunus at first admitted that 
had the Rs. 1,800 been the true value dec- 
lared, he would have been limited to the 
amount as damages which has been award- 
ed to him. Seeing where thet admissicn 
Jed him to he withdrew it, but the with- 
drawal does not assist him for the prin- 
ciple of the admission isso clear as to be 
almost unnecessary to state; in other 

. words, it is impossible to contend that the 
plaintiff could (assuming the declared value 
‘to be the true value) recover the whole 
of the declared value in respect of a por- 
tion of the goods only. Once that prin- 
-giple is recognized, it is obvious thatthe 
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only question which erises (the determina- 
in 
issue) is whether the plaintiff is entitled 
to go behind the declaration he hes made. 
One fact is clear and that is that it was 
on the basis of this declaration that the 
parties contracted, and the Railway Com- 
pany relying upon thet declaration deler- 
mined the rate at which the goods should 
be carried. In the case of valuable gouds 
ite Company may fix arate which to some 
extent, compensates them and insures them 
for any loss for which they might ultim- 
Now, once hav- 
ing stated that principle, it seems to me 
that the matter is determined by reason 
of a certain decision which in my judg- 
ment is equally applicable in this regard 
to India as to England. It must be remem- 
bered in this connection that I am deter- 
mining the matter on the assumption that 
there are two possible constructions to be 
placed onthe section. In M’Cance v. L. 
& N.W. Ry. Co., (1), Williams, J., made 
this observation: 
“When parties have agreed to act upon an as- 
sumed state of facts, their rights between them- 
selves are justly made to depend on the conven- 
tional state of facts and not on the truth” 
Applying that rule to the present case, 
we think that both parties are bound by 
the conventional state of facts agreed upon 
between them. The conventional state of 
facts there referred to was the valuation 
placed upon certain goods carried by the 
defendant Railway Company. But even 
apart from any application of any au- 
thority in England on the question, the 
matter seems to be conclusively deter- 
mined on the principle: of s. 115, Evidence 
Act, which provides: , 
“When one person has, by his declaration, act 


‘or omission intentionully caused or permitted an- 


other person to believe a thing to be true and to 
act upon such belief, neither ‘he nor his represer- 
tative shall be allowed, in any suit or proceeding 
between himself and such person or his repre- 
sentative, to deny the truth of that thing.” 

The well known principle of estoppel 
seems to me to apply in terms to the 
facts of this case. It is upon the basis 
of the declaration that the parties con- 
tracted, and it was upon that basis that 
the Railway Company fixed the rate of 
carriage, and? that being so, the plaintiff 
is now estopped from alleging that the 
declared value is not the true value of 
the goods. That disposses of the one ques- 
tion on which the matter depends, namely, 
whether the plaintiff could go behind hi, 

ge 3H&O 343; 34 LJ Ex. 39;10 Jur. (N 5) 
1058; 12 W R 1086; 11 L'T 426; 140 R R 483, j 
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declaration; he having admitted and dec- 
lared. the value, he could recover only 
that portion which represented the loss 
which he has sustained. 

There was another aspect of the case 
suggesied by the Bench in the course of 
the argument which merely was a com- 
ment upon the argument advanced and 
arises under sub-s. 1, s. 75, Railways Act. 
The words used in the sub-section are: 

“Any parcel or package delivered to a railway 
administration for carriage by Railway, and the 


value cf such articles in the parcel or package 
exceed one hundred rupees,” 


In such a case the consignor or the 
customer must declare the value of parcel 
or package. It may very well be that the 
word “parcel” is used in the technical 
sense of covering the whole consignment, 
but it is I think sufficiently clear from 
the section that the Railway Company could 
have called upon the plaintiff to value 
each of these packages. In any event, 
taking his declared value at Rs. 1,800 
there being six packages of approximately 
the same weight, it is obvious that each 
of these packages would be approximately 
Rs. 300 in value according to the declara- 
tion of the value of the total. That 
means this: that the argument which we 
are asked to accept involves the proposi- 
tion that the plaintiff could recover with 
regard to part of one of these packages 
more than the value of the whole. Which- 
ever way onc looks at the matter, it 
-seems to me that the argument of the 
appellant cannot be supported either in 
the matter of what is the true cons- 
truction to be placed upon the sec- 
tion, or, in the event of there being 
any ambiguity, the principles which should 
be applied in construing the section. In my 
judgment the decision of the learned Judge 
‘inthe Court below is right. The appeal, 
therefore, fails and must be dismissed with 
costs. 

Rowland, J.—The only question for 
decision inthis appealis to wnat amount 
-of damages the plaintiff is entitled for 
loss of 11 seers 6 chhataks of ganja in tran- 
sit over the defendant railway line. This 
ganja was contained in a package weighing 
imaund 17 seers being item No. 5 in a 
consignment of 6 packages of ganja each 
containing about 1 maund of ganja and 
the weight of each package including the 
packing being 1 maund 17 or 18 seers. ‘The 
contents of the packages were declared to 
be ganja and the value of the consignment 
. -Was declared at Rs. 1,800. The plaintiff 


BORABJI DADABHAL V. B. N. RY. CO., LTD (PATA) 


‘consignment 


“schedule are contained in any parcel or 


687 
claimed compensation at Rs. 46-14-0 per 
seer based on the cost Rs. 6-14-0 and duty 
Rs. 40 per seer and was allowed compensa- 
tion at this rate by the Munsif and the Sub- 
ordinate Judge, the decree being fora sum 
of Rs. 533-3-3. 

In second appeal a Single Judge of this 
Court accepted the contention of the Rain- 
way Company that the value of the entire | 
having been stilted as 
Rs. 1,800 for six maunds, the plaintiff was 
entitled only to so much compensation as 
was proportionate to the quantity of the 
the ganja lost as compared with the quanti- 
ty consigned. He therefore modified the 
decree and awarded the plaintiff compense- 
tion at Rs. 7-8-0 per seer corresponding io 
Rs. 300 per maund or Rs. 1,800 for 6 maunds 
and passed a decree for Rs. 85-5-0. The con- 
tention of the plaintiff in Letters Patent Ap- 
peal isthat the view taken by the Munsif 
and the Subordinate Judge was correct and 
the decree passed by them should be res- 
tored 

We have not been shown any authority 
bearing directly on the point for decision 
and I propose to consider and apply the 
statulory provisions of the Indian Railways 
Act, s.72 is the section defining in general 
terms the responsibility of a railway ad- 
ministration for loss, destruction or deteric- 
ration of animals or goods delivered to the 
administration for trausport. The responsi- 
bility is said tobe that ofa bailee under 
ss. 151 and 152 and 161 (Contract Act, 
1€72). Sections 151 end 152 are the 
sections requriing of the bailee the exercise 
of ordinary prudence and care and 
s. 161 states the rights of parties on fail- 
ure of the baileeto fulfil bis duties. It 
runs thus : 

“I£, by the default ofthe bailec, the goods are 
not returned, delivered or tendered at the proper 
time, he is responsible to the bailor for any loss, 


destruction, or deterioration of the goods from that 
time.” 


The Courts of fact have held that the 
B. N. Ry. Co. were negligent during the 
transit of the packages in question. We 
have to consider how far the provisions of 
s. 161, Contract Act, read with s. 72, Rail- 
way Act, which may appear prima facie 
to impose on the Railway Company liability 
to make good the entire less sustained are 
modified by what we find in other relevant 


sections. Section 75, cl (l) rans as 
follows : i 
“When any articles mentioned in the second 


t ny 4 package 
delivered to a railway administration for carriage 
by railway, and the value of such articles in the 
parcel or package exceeds Rs, 100, the railway 
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administration shall not be responsible for the loss, 
destruction or deterioration ofthe parcel or pack- 
age unless the person sending or delivering the 
parcel or package to the administration caused its 
value and contents to be declared or declared them 
at the time of the delivery of the parcel or 
package for carriage by railway, and, if so re- 
quired by the administration, paid or engaged 
to pay a percentage on the value so de- 
clared by way of compensation for increased 
risk.” 

On this sub-section a question may arise 
as to whether the consignor can be said to 
have made any declaration regarding the 
contents atd value of the package item No. 5 
of the consignment from which package 
ll seers 6 chhataks of ganja were missing. 
The declaration made was in respect of the 
entire consignment of six packages. It 
seems to me that the seclion strictly inter- 
preted, contemplates a declaration regard- 
ing the contents, and their value of each 
package. In the circumstances of this case 
it appears to have been understood bet- 
ween the consignor and the railway that 
each package contains one maund of 
ganja and the whole of the proceedings 
have gone on the assumption that all the 
ganja in all the packages was of the same 
quality and value. Itseems to me that 
if there was eny declaration regarding 
the package item No.5 at all, it was an 
implied declaration that the value of 
each package, and therefore of this pac- 
kage was Rs. 300. Asa result of this the 
plaintiff ifhe succeeded in his main con- 
tention would not be entitled at the uti 
most to more compensation than Rs. 300, 
The only alternative to this view would be 
to hold that there wasno declaration as to 
the value of the contents of any particular 
‘package of the consignment and if that 
view was taken the plaintiff would be en- 
titled to no compensation at all having 
regard to sub-s, (2) of s. 75. This sub- 
section enacts : 

“When any parcel or package of which the 
value has been declared under sub-s. (1) has been 
lost or destroyed or has deteriorated, the compen- 
sation recoverable in respect of such loss, destruc- 
tion or deteriuration shall not exceed the value so 
declared and the burden of proving the value so 
declared to have been the true value shall not- 
withstanding anything inthe declaration lie on the 
person claiming the compensation.” 

This sub-section has been understood by 
the Munsif and the Subordinate Judge as 
merely limiting the total compensation 
recoverable for loss of the gonds or any 
part of them and if the section stood alone, 
there might be much to be said for the 
view that compensation is not to be limited 

- further than it is*expressly limited by 
Statute, My learned brother has discussed 
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the general principle of lew applicab 
upon which he finds such a view not to be 
tenable. I would liketo add that s. 75, 
cl. (2) must be read in eonnection with 
certain other provisions of the Act to which 
I shall now refer. Section 58 requires 
the consignor if so requested by an autho- 
rized railway servant to deliver “an account 
in writing” containing “such a descrip- 
tion of the goods asmay be sufficient to 
determ‘ne the rate which the railway ad- 
ministration is entitled to charge.” If the 
account is materially false, the provisions 
of s. 78 of the Act will become applicable. 
Therefore we have to consider whether a 
“declaration” made for the purposes of 
s. 75 is to be regarded as part of the ac- 
count and description referred to in s. 58. 
The language used in the two sections is 
not identical but speaking for myself in 
my opinion the ‘declaration’ is not a 
separate thing from the “account and 
“description” referred to in s. 58, it ap- 
pears to me that these provisions in s. 58 
are of general application but that in the 
special circumstances described in s. 75 
the account and description to be given. 
under s. 53, must include a declaration as 
to value. In taking this view I observe that 
s. 75, cl.(1) contemplates payment of or 
engagement to pay a percentage on the 
value declared by way of compensation for 
Increased risk; while s. 98 speaks of such 
a description of the goods as may be suffi- 
cient to determine the rate which the 
railway administration is entitled to charge. 
It is clearthat had the full value been 
declared the railway would have been 
entitled to charge more. Section 78 
though not divided into sub-sections con- 
tains two distinct provisions relating to 
responsibility for the loss, destruclion or 
deterioration of goods with respect to the 
description of which en account materially 
false, -has been delivered unders. 58. 

First itis enacted that ifthe loss, des- 
truction or deterioration is in any way 
brought about by the false account, the 
railway administration shall not to be res- 
ponsible at all. This covers cases where 
the nature‘of dangerous gools has been 
fraudulentye concealed and damage has re- 
sulted. Secondly, that in any case the 
administration shall not be responsible 
foran amount exceeding the value of 
the goods if such value were calculated 
in accordance with the description con- 
tained in the false account.” On the facis 
as found the declaration given for the 
purposes ofs. 75 in the case before us wag 


ls 
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false inso faras it represented the value 
of the consignment to be Rs. 1,800 only; 
andinso far as that representation was 
the basis of the calculation of percentage 
payable by way of compensation for in- 
creased risk, this was material part of the 
declaration account and description of 
the goods. I am of opinion, therefore, that 
the second part of s. 78 applies and that 
the plaintiff is barred from recovering 
more than the value of 11 seers 6 
chhataks calculated in accordance with 
the description and valuation of the con- 
signmént contained inthe declaration. On 
this view I agree that the appeal should 
be dismissed with costs. 


N. Appeal dismissed. 


res 


ALLAHABAD HIGH COURT 
First Civil Appeal No. 314 of 1931 
December 6, 1935 
Harries AND Racanpau SINGH, JJ- 
SECRETARY or STATE—APPELLANT 
VETSUS 
Shaikh ZAHID HUSAIN —RESPONDENT 

U. P. Town Improvement (Appeals) Act (III of 
1920), s. 3 (1) (b)—Application for certificate to 
appeal—Essentials of—Mere leave to appeal, if 
enough—Party inviting Tribunal to adopt certain 
method of valuation—Whether can apply for 
special leave on ground that valuation was wrong— 
U. P. Town Improvement Act (VIII of 1919), s. 57— 
Award of Land Acquisition Officer, binding nature 
of, ' 
An application for certificate that the case is a fit 
one for appeal from the award of the Tribunal act- 
ing under U. P. Town Improvement Act, must frank- 
ly disclossa all the grounds of appeal to the Tribunal. 
When a certificate is granted under s. 3 (1) (b) of 
the Act it is of the utmost importance that this cer- 
tificate should show clearly upon the face of it that 
the Tribunal has considered the application for leave 
to appeal upon its merits and has come to the con- 
clusion that the case is a fit one for appcal. Radha 
Krishna Iyer v. Swamsnatia Iyer (1) and Radha 
Krishna Das v. Rai Krishna Chand (2), referred 
to. [p. 691, col. 2.] 

Where a party invites the Tribunal to adopt.a 
certain method of valuation to ascertain the market 
value of the property such a party cannot ata later 
stage ask the High Court for special leave to appeal 
upon the ground that the Tribunal has acted in 
accordance with their own method of valuation. 
Sangar of State v. Misri Lal referred to. [p. 693, 
col. 2. 

The award of the Land Acquisition Officer is 
binding upon the Government, and if it is accepted 
by the owner of ih? property, the matter isat once 
concluded. [p. 693, cul. 1.) j 

F. ©. A. from a decision of the Tribunal 
Improvement Trust, Allahabad, dated Janu- 
ary 25, 1931. 

Messrs. Muhammad Ismail, K. N. Katju 
and Kamta Prasad, for the Appellant, 
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Messrs. Tej Bahadur Sapru, P. L. Banerji, 
Mukhtar Ahmad and Mansur Alam, for the 
Respondent. 

Harries, J—This is a first appeal by the 
Secretary of State for India in Council 
against an award of a Tribunal acting under 
U.P. Town Improvement Act (Act III of 
1920). In order to carry out certain im- 
provements in the South Malaka area in the 
city of Allahabad, a house No. 14-a-4 the 
property of the respondent was 
acquired compulsorily for the Allahabad 
Improvement Trust. The amount awarded 
by the Land Acquisition Officer for this 
house and the site upon which it stood was 
Rs. 17,324. The present respondent was dis- 


satisfied with the amount awarded by the 


Land Acquisition Officer and under the 
provisions of the U.P. Town Improvement 
Act he appealed to a Tribunal constituted 
under that Act. The Tribunal having consi- 
dered the evidence in the case came to the 
conclusion that the amount awarded by the 
Lend Acquisition Officer was insufficient 
and awarded the present respondent a total 
sum of Rs. 25,247 for the house and land in 
question. The appellant being dissatisfied 
with this award has preferred an appeal to 
this .Court. The respondent, however, has 
taken a preliminary objection to this appeal, 
which, in our View, must prevail. He 
contends that this Court cannot hear the 
appeal by reason of the fact that the appel- 
lant has not obtained a certificate from the 
President of the Tribunal, -certifying that 
this is 2 fit case for appeal: Ft will be neces- 
sary for us to consider in some detail the 
provisions relating to appeals in cases of 
this kind. ` 

Section 56, U. P. Town Improvement Aci, 
1919, provides that an Improvement Truso 
may, with previous sanction of the Local 
Government, acquire land under the provi- 
sions of the Land Acquisition Act of 1894, 
as modified by the provisions of this Act for 
carrying out any of the purposes of the 
Act. The first stage for the compulsory 
acquisition of property is the valuation of 
such property to be acquired by the Land 
Acquisition Officer and in this case the 
award of that officer assessed the value of 
such property, as we have previously stated, 
at the sum of Rs. 17,324. It is provided 
thet where the owner of such property is 
dissatified with the award of the Land 
Acquisition Officer he may appeal to a 
Tribunal: Sees. 57, U.P. Town Improve- 
menis Act, and s. 18, Land Acquisition Act 
Act I of 1894). ° 
t 16 is provided by s. 58, (4) U. P. Towa 
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: improvement Act, 1919, that tha award of 
tne Tribunal snell be deemed to be the 
award-of the Court under the said Land 
Acquisition Act, 1894, and snall be final. 
The U. P. Town Improvement Act, 1919, was 
amended bythe U.P. Town Improvement 
(Appeals) Act, 1920, (Act UI of 1920) and 
s. 3 of this Amending Act gives a party who 
is dissatistied with the award of a Tribunal a 
right in certain circumstances to appeal to 
the High Court. 

A party dissatisfied with the decision ofa 
Tribunal constituted under these Acts may 
appeal to the High Court provided he has 
obtained from the President of the Tribunal 
a certiticate that the case is a fit one for 
appeal, or where the High Court has 
granted special leave to appeal. It is 
provided, however, that the High Court 
shall not grant special leave to appeal 
unless the President of the Tribunal has 
refused to grant a certificate that the case 
is a fit one for appeal. In no case can the 
High Court give special leave to appeal if 
the amount in dispute is less than Rs. 5,000, 
see s. 3 (1) (a) and (b), U. P. Town Improve- 
ment (Appeals) Act, 1920. 

It is further provided by s. 3 (2) of this 
Amending Act tnat an appeal shall only lie 

‘tothe High Court on one of the following 
grounds, viz; (1) The decision being 
contrary to law or 10 some usage having the 
force of law. (2) The decision having 
failed to determine some material issue of 
law or usage having the force oflaw. A 
substantial error or defect in the procedure 
by the said Act which may possibly have 
produced error or defect in the decision 
of the case upon the merits. Itis contend- 

‘ed on behalf of the respcndent in this case 
that the appellant has not obtained a certi- 

_ficate from ihe President of the Tribunal as 
required by s. 3 (1) (b), U. P. Town Improve- 
ment (Appeals) Act, 1920. 

After tne ‘Tribunal had made iis award 
the present eppellant applied on May 16, 
1931, that sanction be granted to go upin 
appeal to the High Court. Tuis application 
is described as a petition under s. (1) (b) 
(it) of Act ILL ot 19zu, and that is the section 
‘which requires a person desircus of appeal- 
‘ing to the bligh Court egainsi an award of a 
‘Tribunal to obtain a cervincate ihat the case 
is a tit one for appeal from the President of 
the Tribunal. Lt isto be noted, however, 
that the prayer is thet sanction be granted 
to the present appellant by the Tribunal to 
go up in appeal tothe High Court and not 
that a certiticate be granted that the case 

"iş a fit one for appeal. In the application 
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no grounds are set out for the application 
beyond the general grounds that the psti- 
tioner is greatly aggrieved by the award 
and is not satisfied with it and that he 
intends to go up in appeal before the High 
Court of Judicature at Allahabad. At the 
foot of this application appears a note 
jnitialled by the President of the Tribunal 
dated May 18,1931. It would appear that 
the President of the Tribunal asked the 
Government Pleader for his grounds for 
making the application in question, and the 
note sets out the reply of the Government 
Pleader. It reads as follows: 

“The Government Pleader stated that s. 24, Land 
Acquisition Act, read with the amendment of U.P. 
Town Improvement Act related to the case and that 
there were many other legal points which he did not 
want to disclose at that time and which he had noted 
in his written argument,” : 

There is a further note by the President 
of the Tribunal to this effect: 

“There was no application for bringing on the 
record the written argument, nor was it brought on 
the record andat the time the judgment was written 
it was destroyed. Therefore, all those points should 
be brought to light now so that the Court may have 
facility in passing orders.” 

These noles, as signed by the President 
of the Tribunal, make it clear that the 
present appellant was not prepared frankly 
to disclose his grounds of appeal to the 
Tribunal. Beyond stating that s. 24, Land 
Acquisition Act, read withthe amendment 
of the U. P. Town Improvements Act related 
to the case the Government Pleader gave no 
other ground. He appears to have men- 
tioned that certain points were noted in the 
written argument but these were never 
brought on the record and such written 
argument Wes not in existence at the time 
cf ihe application; so-the President of the 
Tribunal had nothing before him to refresh 
his memory. Tnere appears to us to bea 
lamentable want of frankness in the Gov- 
ernment Pleader’s other ground for this 
appeal, viz., that there were many other 
legal points which he did not want to 
disclese at that time and which he had noted 
in his written argument. In our judgment, 
Counsel appearing for the Government in 
cases of tuis kind should put their case 
openly end frankly before a Tribunal where 
they desire „Such Tribunal to grant them a 
certificate that the case is a fit one for 
appeal. From the note of the President of 
the Tribunal itis abundantly clear that the 
present appellant did not want fully to dis- 
close his case tohim lest presumably the 
other side should obtain information as to 
what his case really was. 

On May 22, 1981, the President of the 
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Tribunal passed the following order upon the 
present appellant's application: “Sanction 
to go up in appeal is granted as prayed” 
and such order is signed by the President. 
It has been urged before us by Counsel for 
the present respondent that this is nota 
certificate which gives the appellant a right 
to appeal to this Court. All that the certi- 
ficate states is that the sanction to go up 
in appealis granted whereas s.3 (1) (b), 
U.P. Town Improvement (Appeals) Act, 
requires a certificate from the President of the 
Tribunal that a case is a fit one for appeal. 
“Sanction to go up in appeal” merely means 
that leave to appeal is granted and sucha 
certificate does not show that the President 
of the Tribunal thought the cese was a fit 
one for appeal. Indeed, it would be ex- 
tremely difficult for the President of the 
Tribunal to form any opinion upon the merits 
of the proposed appeal for the reason that 
the Government Pleader did not see fit to 
disclose to him what his real grounds were. 
It appears to us that the president of the 
tribunal was not in a position to form any 
real opinion upon the merits of the proposed 
appeal and consequently all he could do was 
to sanction an appeal or in other words to 
give his leave to the appellant to appeal to 
this Court. There is nothing in the order 
which suggests to us that the President ever 
considered whether the questions involved 
were such that it was desirable in the 
interest of justice that the matter should be 
considered by a higher Court. It is clear 
from the terms of s. 3, U. P. Town Im- 
provement (Appeals) Act, 1920, that appeals 
are not to be encouraged and that un- 
successful parties should only be allowed to 
appeal where the case is difficult end 
involves important questions of law.and 
procedure, 

. Before granting acertificate giving leave 
to appeal the President of the Tribunal must 
certify that the case is a fit one for appeal 
and that is very different from the President 
being required merely to give lsave to 
appeal. We can well imagine cases where 
a President, though not regarding the case 
as involving any difficult point requiring the 
consideration of a higher Tribunal, granting 
leave to appeal merely on the, ground that 
he did not wish to prevent the unsuccessful 
party agitating the matter further in a 
bigher Tribunal. Sanctioning an appeal 
merely amounts to this that the President 
sees no reason why the appellant should not 
go to eppeal. That is not sufficient to 
comply with the terms of s.3 (1) (b) U. P. 
Town Improvement (Appeals) Act, 1920, as 
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that sub-section requires the President 
to be satisfied that it is a fit case 
for appeal before he granis the application 
for leave to appeal and when granting the 
application he must state in the certi- 
ficate that the case isa fit one for appeal. 

Jt has been contended before us on be- 
half of the appellant that a certificate 
such cS the one existing in this case is 
sufficient to comply with the terms of the 
Act. It has been contended that we should 
give a liberal meaning to the phrase 
“sanction to go up in appealis granted 
and construe it as meaning thvt the Presi- 
dent regarded the case as a fit one for 
appeal. f 

When any certificate is granted under 
s. 3 (1) (b), U. P. Town Improvement 
(Appeals) Act, itis, in our opinion, of the 
utmost importance that this certificate should 
show clearly upon the face of it that the 
Tribunal has considered the application 
for leave to appeal upon its merits and 
has come to the ccnclusion that the case 
is a fit ome for appeal. There appears 
to beno authority directly upon this point, 
but cases have been cited to us where 
their Lordships of the Privy Council 
have considered certificates granted by 
High Courts in India granting leave to 
appeal to HisMajesty in Council. In these 
cases great stress has been laid ypon the 
exact form of the certificate granted. In 
Radha Krishna Iyer v. Swaminatha 
Atyar (1), their Lordships lay down that 
when any certificate is granted under 
O. XLV, Civil Procedure Code, ibis of the 
utmost importance that ihe certificate 
should show clearly on the face of 
jt upon which ground it is based orif it 
is intended to come under s. 109 (c) that 
the discretion conferred by s. 109 (c) 
was invoked or was exercised. Lord 
Buckmasler who delivered the judgment of 
the Court observed : 

“When any certificate is grented under that 
order, it is, in their Lordships’ opinion, of the 
utmost importance that the certificate should 
clearly show upon which ground itis based, and 
they regret to find that the certificate in this 
cas? is at least abmiguous. It runs ia these 
terms: It is hereby certified thatas regards 
the value of the subject-matter and the nature of 
the question involved, the case fulfils the reqire- 
ments of s. 109 and s. 110, Civil Procedure 
Code, and that the case is a fit one for appeal 
to His Majesty in Council. Thereisno indication, 
in ths certificate of what nature the question is 
that ibis thought was involved in the bearing of 
this appeal, nor is there anything to show that 

(G) A I R 1921 P C 25; 60 Ind. Cas. 85; 481 A 31; 
44 M 293; 19 A LJ 161; 40M L J 229; 13L W 321; 
(1921) M W N 119; 33 Ch J 277; 25 C WN 630; 23 
Boh L R718; 29 M LT 418 @, 0) 9 2° 
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the discretion conferred by s. 109 (e) was invoked 
or was exercised.” 

In the present case also there is nothing 
to show on the face of the cartificate which 
reads; “Sanction to go up, in appeal is 
granted as prayed" that it was ever point- 
ed out tothe President of the Tribunal 
that the law required him to be satistied 
that it was a fit case for appeal before 

ranting a certificate or that he was so 
satisfied before he granted the certificate 
in question. From the record it would 
appear thatthe grounds upon which the 
president should have been asked to find 
that the case was a {it one for appeal 
were never disclosed to him and it would 
appear asifhe never applied his mind 
to the real point which he had to deter- 
mine. 

A similar view was taken by their 
Lordships of the Privy Council in an ear- 
lier case of Radha Krishna Das v. Rai 
Krishna Chend (2). In that case a Bench 
of this Court passed an order in these 
terms: “Let a certificate issue that the 
case is afit one for appeal to His Majesiy 
in Council.” But the certificate granting 
leave stated: ` 


“It is certified that though the valuation of the 
nee an ting 10,000 yet Ke regards the value 
and nature of the cass it [ul the i 
of s. 596, Act XIV, of 1882” ii abah 


Their Lordships held that such a certi- 
ficate was not a proper foundation for leave 
to appeal and no proper leave had been 
given. They pointed out that the certiti- 
cate of leave to appeal and not the order 
for such certificate is the document which 
the Judicial Committee are bound to con- 
sider and act upon in considering whether 
leave to appeal has been properly granted 
or not and unless the  certilicate upon 
which leave to appeal is based is in such 
a form asto justify that leave, they ought 
to hold that the leave has not properly 
been given. They further held that even 
assuming thatthe order for the certificate 
might be looked at, the Judicial Commit- 
tee would require to be satisfied that the 
Court had exercised its judical discretion 
upon the malter in deciding whether in 
order tocomply with s. 595 anu s. 600 of 
the Code, the case was a fit one for appeal 
to His Majesty in Council and in this case 
they were not Satisiied (there being no 
reasons given and no groundsstated in the 
form of. the certificate) that tne judicial 
mind of the Court had ever been applied 
to that question. Similarly in the present 


(2) 23 A 415; 28 I A 1890 i 
409; 8 Bar, 11d @, G) oF ? OWN 688; 3 Bom, L R 
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case there is nothing to show on the face 
of this certificate that the President of the 
Tribunal had exercised his judicial clis- 
cretion upon the matter in deciding whe- 
ther the case wasu fit oneor not for ap- 
peal tothe High Court. From the form 
of the cerliicate he may or may not have 
thought so, but the law requires that the 
form of certificate granted should make it 
clear that his mind had been directed to 
the question whichhe had to decide and 
that he had decided that ib was a {it case 
for appeal. 

In our judgment the principles enun- 
ciated by their Lordships of the Privy 
Council in the two cases cited above relat- 
ing to certificates granted by High Courts 
in India for leave to appealto His Ma- 
jesty in Councilapply tothe present case. 
‘That being so we are bound to hold that 
the appellant in this case had not obtained 
a certificate which entitles him to prefer 
an appeal and consequently we cannot 
hear the appeal unless it is a proper case 
in which special leave to appeal should 
be granted by this Court. Application for 
such special leave to appeal was made to 
us by the learned Government-Advocate 
on behalf of the appellant, but in our 
judgment this is a case where no such 
leave should be granted. On behalf of the 
respondent it was contended before us that 
this Court could not, in the circumstances, 
of this case grant special leave because 
such leave can onlybe granted where the 
President of the ‘I'ribungl has refused to 
grant a certificate that the case isa fit one 
for appeal. It is said in this case that the 
President of the Tribunalhas not refused 
to grant such a certificate. He has grant- 
ed a certilicate but not a certificate such 
as is required by the statute. It is said 
that the form of the application to him 
mekes it clear that he was never asked 
to cerlify that this was a fit and proper 
case for appeal and therefore it cannot 
be said thathe ever refused to grant 
such a certificate. ‘nis point, however, is 
not of importance in this case because 
even assuming thatthe form of the order 
passed by the President ofthe Tribunal 
amounts toa,refusal to grant a certificate 


‘that tue caseis a fit one for appeal, we 


are not satistied that if is a case where 
special leave should be granted. 

Jt has been contended before us that the 
metLod adopied by the Tribunal in assess- 
ing compensation was wrong and that the 
assessment of the value of the land and of 
the. buildings thereon which was adoped 
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hy the Court was not a permissible method 
when determining the value of the property. 
It hss been pointed out to us that what 
the Tribunal has to determine is the market 
value of the property and therefore that the 
method adopted in tbis case is contrary to 
law. Section 23 (1), Land Acquisition Act, 
provides thatin determining the amount 
of compensation to be ewarded for land 
acquired under ihis Act, the Court shall 
take into consideration firstly the market 
value of the land at the date of the 
publication of notification unders. 4 (1) 
and secondly certain heads of damage 
sustained by the owner of the property. 
It is urged in this case that the method 
adopted has been a valuation of the land 
and the structures thereon and that such 
is not a method for ascertaining the market 
- Value of the property. The contention 
urged before usnow does raise an im- 
portant question of law, end that being 
so, we could, in a proper case, grant 
special leave to appeal under s. 3 (3), 
U. P. Town Improvement (Appeals) Act, 
1920. However, the present case does not 
appear tousto bea case in which we 
should exercise our discretion in granting 
such leave to the appellant. From a 
perusal of the record itis abundantly 
clear that the Government Pleader on 
behalf of the present appellant never con- 
tended before the Tribunal that the 
method of valuation adopted by the 
Tribunal was in any way improper or in- 
correct. On the contrary from the very 
commencement the valuation of the pro- 
perty in this case has proceeded upon the 
basis of a valuation of the land, plus a 
valuation of the buildings erected upon it. 
As we have stated previously these pro- 
ceedings commenced by an award of the 
Land Acquisition Officer who acts for and 
on behalf of the Collector of the district. 

The award of the Land Acquisition 
Officer is binding upon the Government 
and if it is accepted by the owner of the 
property the matter is at once concluded. 
That Officer is an Officer of the Govern- 
ment and it is to be observed that he 
valued the property in question by first 
valuing the land and then*the buildings 
erected upon it., He valued the land at 
the sum of Rs. 1,224 and the huildings 
erected upon it at Rs. 16,100 including 
compulsory allowance make total valuation 
of Rs. 17,324, It was against this award 
that the present respondent appealed to 
the Tribunal and very naturally the¥Tri- 
bunal proceeded.to consider the merits of 
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the case upon the basis of the valuation of 
the Land Acquisition Officer. The present 
respondent called evidence to show that the 
Land Acquisition Officer had under-valued 
the land and the buildings and the present 
appellent tendered in evidence the valuation 
of the Land Acquisition Officer and this 
indeed was the only evidence tendered by 
him. In short, the present appellant put 
forward the valuation of the Land Acquisi- 
tion Officer as a fair valuation of this 
property for the purposes of the compul- 
sory acquisition. By tendering and relying 
upon such evidence they impliedly contend- 
ed before the Tribunal that the method 
adopted by the Land Acquisition Officer 
was the fair and proper method of assessing 
the value of this land in accordance with 
the Land Acquisition Act and the U. P. 
Town Improvement Act. The appellant 
now contends that the method of assessing 
the compensation adopted by the Tribunal 
was contrary to law, yet it is clear from the 
record that he actually invited the Tribunal 
to assess the compensation in that man- 
ner. That being so we are wholly unable 
to hold that this is a case where we should 
exercise our discretion and grant special 
leave to appeal. 

Tt is true that the Land Acquisition Act 
requires the Tribunal to assess the market 
value of the property, but this ef course 
may be done in many ways. Where a party 
invites the Tribunal to adopt a certain 
method of valuation to ascertain the market 
value of the property such a party cannot 
ata later stage ask this Court for special 
leave to appeal upon the ground thatthe 
Tribunal has acted in accordance with their 
own method of valuntion. Jn short, the 
appellant now asks this Court to grant 
special leave upon the ground that a wrong 
method of valuation has been adopted by 
him throughout the proceedings which 
method of valuation the Tribunal adopted 
at his invitation. In cur judgment special 
leave to appeal should never be granted in 
circumstances such as exist in this case. 
A very similar view was taken by another 
Bench of this Court in an application for 
special Jeave to appeal in this ease of 
the Secretary of State v. Misti Lal 
decided on December 10, 1931. In that 
case the President of the Tribunal had 
refuséd to grant a certificate and a Bench 
of this Court refused to grant special leave 
because the legal point raised as to the 
method of valuation edt had never 
been raired in the proceedings before the 
Tribunal. We consequently refuse to grant 
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the appellant special leave to appeal and 
the appeal must, therefore, be dismissed as 
incompetent. The respondent must have 
the costs of the appeal. 

It was further contended before us by 

Counsel for the respondent that there was no 
proper memorandum of appeal in this case 
by reason of the fact that it was filed 
without the authority of the Secretary of 
State for India in Council. The contention 
is thatthe appeal was filed upon the in- 
structious of the Collector of Allahabad 
and that according to the rules framed by 
the Government, a Collector has no authori- 
ty to instruct any one to flean appeal. It 
was conceded in argument by the learned 
Government Advocate that in this case the 
Collector had no express authority but he 
urged that an authority to perform such an 
act could be implied. He further contend- 
ed that even if the appeal was filed with- 
out the authority of the Secretary of State 
we should in the particular circumstances 
of the case extend the time for appealing 
and thus make the appeal competent. 
These contentions involve points of consi- 
derable difficulty and importance but we 
donot consider it necessary or desirable to 
decide themin this judgment. We have 
decided that the. present appeal is incom- 
petent by reason of non-compliance with 
s. 3, YU. P. Town Improvement (Appeals) 
Act, and as such, coneludes the matter. The 
point as to the authority of the Collector 
to institute proceedings by way of appeal 
‘dces not arise in this case and any obser- 
vation on the point would, therefore, be 
_merely obiter and not binding upon any 
other Court. That being so, we leave the 
point cpen and express ne opinion upon it 
in this judgment, 


N. Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 125 
_ of 1935 
June 6, 1935 
Nryooet, A. J. C. 
FAKIRA AND oTHgrs—Accusgp— 
NON-APPLTOANTS 
VETSUS 
GOMA—CoMPLAINANT—APPLICANT 
Criminal Procedure Code (Act V of 1898), s. 528— 
` Principles to be followed—Case ready for argument 
` Whether expedient to transfer— Transfer under 
s. 528—Notice to opposite party—Audi alteram partem 
— Magistrate unwilling to proceed with case—W he- 
„ther ground for transfer. á 
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Although s. 528, Uriminal Procedure Code, does 
not fix the limit of time within which the transfer 
application is permitted as s. 526, subs. 8 does, 
still the District Magistrate is bound to act gener- 
ally on the principle underlying s. 526. If it is not 
open toa party to move the High Court for transfer 
of a criminal case after the defence closses its 
case, a fortiori it would not be open tohim to do 
so by applying to the District Magistrate. It is 
inexpedient to transfer the case when it is mature 
for judgment, unless it be fur purely administrative 
reasons. i 

Section 528, Criminal Procedure Code, does not 
expressly require notice to be given before passing 
the final order but} notice should be given to the 
opposite party in accordance with the recognised 
maxim audi alteram partem, Rao Ram Singh v. 
Husain Ali (1), followed. 

That Magistrate is himself unwilling to proceed 
with the case is certainly no reason for removing the 
case from his file. 


Cr. Rev. App. against an order of the Dis- 
trict Magistrate, Nagpur, by an order, dated 
April 11, 1935, transfered Criminal Case 
No. 8 of 1934 pending in the Court of Mr. Di- 
wakar Magistrate, First Class, Nagpur, to 
that of Mr. Dande, Magistrate, First Olass, 
Nagpur, as Criminal Case No. 20 of 1935. 

Mr. B. R. Mandlekar, for the Applicant. 

Mr. S. R. Vaidya, for the Non-Applicant. 

Order.—This is an application to revise 
an order passed by the District Magis- 
trate, Nagpur, transferring a criminal 
case from the file cf Mr. Diwakar, Magis- 
trate, First Class, Nagpur, to the file of 
Mr. Dande, Magistrate, First Class. 

The District Magistrate was moved by 
the accused persons for transfer of the 
case after the defence closed its case 
which was then fixed for the argument 
of the parties. The District Magistrate 
without notice to the complainant directed 
the transfer of the case from one file to 
another. He presumably exercised his 
powers under s. 528, Criminal Procedure 
Code. Although that section does not fix 
the limit of time within which the 
transfer application is permitted as s. 526, 
sub-s. 8 does, still the District Magistrate 
is bound to act generally on the principle 
underlying s.526. The reason is obvious. 
Tf it isnot open to a party to move the High 
Court for transfer of a criminal case after 
the defence closes its case, a fortiori it 
would not be open to him to do so by ap- 
plying tothe District Magistrate. It was 
inexpedient totransfer the case when it 
was mature for judgment, unless it be 
for purely administrative reasons which 
do not existin the present case. 

The applicant rightly contends that he 
was prejudiced by the absence of any 
notice to him. Jt is true that s. 528 does 


not expressly require notice to be given 
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before passing the final order but this 
Court has for many years insisted on 
notice being given to the opposite party 
in accordance with the recognised maxim 
sudi alteram partem, This was laid down 
ina case of transfer under s. 528 as far 
back as Rao Ram Singh v. Husain Ali (|). 

As I heard the parties Iwas unable to 
discern any substantial ground for any 
Teasonable apprehension. that the accused 
persons would not have a fair trial in the 
Court of Mr. Diwakar. That Mr. Diwakar 
is himself unwilling to proceed with the 
case is certainly no reason for removing 
the case from his file. The complainant's 
contention that the Magistrate who has 
heard and recorded the whole evidence 
is the best person to pronounce judgment 
is quite reasonable. The attitude of the 
accused persons inthis Court has been 
‘less hostile to Mr. Diwakar than it was 
before the District Magistrate as is evi- 
dent from the assurance given by the 
learned Counsel for the accused that the 
sentiments expressed by Mr. Diwakar in 
his report havetoa great extent dispelled 
their apprehensions that he would not be 
fair tothem. So ib appears that Mr. Diwa- 
kar has, in reality, lost the confidence of 
neither party. 

I reverse the District Magistrate's order 
and direct that the case he re-transferred 
to the file of Mr. Diwakar, who will now 
proceed with the case from where he left it. 


D. Order reversed. 
(1) 14 CP L R 190. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2138 of 1935 

April 8, 1936 

JALI LAL, J. 

MEHR DAS AND aANoTagR—PLAINTIFFS— 
APPELLANTS 
VETSUS 
MUNSHI RAM AND OTAERS—DEFENDANTS— 

RESPONDENTS. 

Custom (Punjab)—Succession—Adoption and ap- 
pointment—Adoptee or appointee dying without 
lineal descendants—Prop2rty, whether reverts to heirs 
of adoptive father—Same rule, whether applies in 
case of death of chela—Punjab Courts Act (VI of 
1918), s. 41—Lower Appellate Cours not deciding on 
evidence but on analogy—Certificate, on appeal, if 
necessary. 

In some respects a chela occupies the same posi- 
tion as a son. 

Quere.—Whether the position of a chela is 
_like that of an appointed heir or like that of 
a regularly alopted son or whether it is different 
from both. 

In the case of ancestral property inherited by 
a person who has been appointed an heir under the 
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Customary Law such property reverts to the heirs 
of the adoptive father on the death of the appointed 
heir without lineal descendants. 

Quere.—Whether ths sama rule should apply to 
the cass of a chela. . 

The casas under the Customary Law cannot be 
decided on mere analogy. 

Where the Judge of the lower Appellate Court 
has not decided the matter as to succession to a 
chela on the basis of any evidenca but merely on 
the analogy to the succession to the estate of an 
appointed heir, a certifcr‘e is not nec2ssary in the 
cireumstan22s and an appeal from the decision 
without a cartificate under s. 41, Punjab Courts Act 
is competent. Inder Singh v. Jai Singh (1), follow- 

d 


ed. 

[His Lordship decided the case in favour of the 
plaintiffs on the forca of their possession and held, 
that in the absence of any evidence to show that 
after the death of a chela without lineal descen- 
dants, the property reverts to the heirs of the 
adoptive father of the chela the nephew (defendant) 
of the adoptive father was not entitled to inherit- 
ancs.] 


S. C. A. from the decree of the District 
Judge, Ludhiana, dated August 15, 1935, 
affirming that of the Subordinate Judge, 
Second Glass, Samrala, District Ludhiana, 
dated October 30, 1934. 

Mr. Achhru Ram, for the Appellants. 

Mr. Mukand Lal Puri, for ths Respon- 
dents. i | , 

Judgment.—The question involved in 
this appeal is nct free from difficulty. 
One Mela Ram made Kehr Das his chela 
and on his death his property was inherit- 
ed by Kehr Das in spite of the claim of 
his nephew. Mela Ram was an Udasi 
Fakir but the property in dispute is not 
attached to any raligious institution. It 
was the personal property of Mela Ram. 
Kehr Das has now died and the land in 
dispute isin possession of his mother and 
his brother who are the plaintiff-appellants 
in this case. They instituted a suit for a 
declaration of their title against Munshi 
Ram, nephew of Mela Ram. They claim 
that the property left by Kehr Das de- 
scends to them by inheritance. The de- 
fendants, on the other hand, claim that the 
property reverts to the heirs of Mela Ram 
on the analogy of the death of an ap- 
pointed heir under the Customary Law who 
dies without leaving any lineal descen- 
dants. h 

There is no doubt that in the case of 
ancestral preperty inherited by a person 
who has been appointed an heir under 
the Customary Law such property reverts 
to the heirs of the adoptive father on the 
death of the appointed heir without lineal 
déscendanis. The question is whether the 
game rule should apply to the case of a 
chela. It is true that in some respects a 
chela occupies the same position a8 a son. 
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The question is whether his position is like 
that of an appointed heir or like that of 
a regularly adopted son or whether it “is 
different from both. The learned Counsel 
relies upon the judgment of the District 
Judge when on the death of Mela Ram 
he keld Kehr Das to be preferential heir 
to the respcndent Munshi Rem. He re- 
marked there that Kehr Das as the chela 
of Mela Ram was like his son, butI am 
unable to hold that this remark imporis 
sll the Customary Law rules relating to the 
succession to the estate of an appointed 
heir. The appellants are in possession of 
the properly and the respondents can only 
succeed by proving a clearly better title 
to succeed to the land in suit to the plain- 
tiffs. In my opinion in this they have not 
succeeded. The property admittedly has been 
left by Kehr Das and ordinarily his mother 
and his brother are entitled 10 inherit it 
unless it can be shown ihat by virtue of 
the status of Kehr Das es chela of Mela 
Ram the properly reverts to the heirs of 
Mela Rem. No authority has been cited 
in support of this asserticn of reversion 
except that it is contended that exactly 
the samerule should apply as governs the 
case of inheritance to an appointed heir. 
1 donot think cases under the Customary 
Law can be decided on mere analogy. 
The plaintiff-appellants, therefore, are entitl- 
ed to succeed on the force of their posses- 
sion. 
= There is no force in the preliminary 
objection raised by the respondents that 
nc appeal lies in this. case without a 
certificate under s. 41 of the Punjab 
Courts Act. The learned Judge of the 
lower Appellate Court has not decided the 
matter on the basis of any evidence but 
merely on the analogy to the succession 
to the estate of an appointed heir. A 
certificate is not necessary in these cir- 
cumstances: Inder Singh v. Jai Singh 
157 Ind. Cas. 341 (1). 
I accordingly eccept this appeal, set 
aside the decree of the Courts below and 
decree the plaintiffs’ suit so far as the 
land in suit is concerned. With regard 
to the house, the suit shall be dismissed 
because it appears from the judgment of 
the lower Appellete Court that the plain- 
tiffs abandoned their claim to it. Under 
the circumstances I leave the parties to 
bear their own costs throughout. 


D. Appeal accepted. 
(1) 157 Tad. Cas, 341; 37 P L R 390; 8 R L 99. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1387 of 1934 
February 19, 1935 

S. K. Qiroseg, J. 
PROHLAD CHANDRA MANNA — 
PETITIONER 


VETSUS 7 
KSHIRODE CHANDRA JANA AND OTHERS 
—Oprosits PARTIES 
Bengal Tenancy Act (VIII of 1885), s. 26 (F)— 
Landlord's application for pre-emption—Co-shares, 
if necessary parties—Deed of transfer and notice 
of transfer mentioning applicant landlord as sole 
landlord—Transferee, if estopped from raising plea 

that there are other co-sharers— Estoppel. 

In an application for pre-emption under s. 26 (JM 
of the Bengal Tenancy Act, it is for the applying 
landlord to make his co-sharers parties. The title that 
exists in the co-sharers cannot pass by a mere state- 
ment on the part of the vendor-tenant, that the 
applicant is the sole landlord. Adhar Chandra 
Saha v. Gour Chandra Saha (1), referred to. 

The fact that the applicant is mentioned in the 
transfer deed as the sole landlord and also in the 
notice of transfer under s. 26 (F), does not estop tho 
dransferee from raising the plea that there are other 
co-sharers and that the application ig not maintain- 
able, by reason of their not being impleaded as co- 
sharer landlords. 

the Second 


C. R. against an order of 
Court of the Munsif at Tamluk (Midnapur), 
dated September 15, 1934. 

Mr. Sarat Chandra Jana, for the Peti- 
tioner. 

Mr. Apurba Charan Mukerji, for the 
Opposite Parties. 

Order.—This Rule is directed against 
an order dismissing an application for 
pre-emption under s. 26 (F) of the Bengal 
Tenancy Act as being not maintainable 
on the ground that the heirs of one Haru 
Manna have not been impleaded as co- 
sharer landlords. The learned Munsif has 
found on the evidence that although by 
amicable arrangement rent is realised by 
the petitioner alone, the Leirs of Haru 
Manna are, in fact, the co-sharer landlords. 
This finding cannot be interfered within 
this Rule. But it is contended for the peti- 
ticner that the objection as to nen-joinder of 
Heru Manna's heirs cannot be raised by the 
oppssite party who is the transferee from 
the tenants, because in the deed of trans- 
fer itself the petitioner is described as the 
sole landlord and the notice of transfer was 
also given ‘othe petitioner as the sole land- 
lord. It is contended that in these circums 
st‘nees the opposite party transferee is es- 


‘topped from raising the point that the peti- 


tioner is not the sole landlord. But the find- 
ing is that as a matter offact the petitioner 
is not the sole landlord and so the title that 
exists that in the co-sharers, the heirs of 
Haru Manna cannot pass by a mere state- 
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ment on the part of the vendor tenant. 
Moreover, itis not the case that by reason 
of this statement the position of the peti- 
tioner or thatof any of the co-sharer land- 
lords had been affected. In an application 
for pre-emption under s. 26 (F) of the Ben- 
gal Tenancy Act, it is for the applying land- 
lord to niake his co-sharers parties. I consi- 
der, therefore, that the objection raised on 
the plea of estoppel as against the transfe- 
ree has no force. See also the decision in 
the case of Adhar Chandra Saha v. Gour 
Chandra Saha (1). 

The Rule will, therefore, stand discharg- 
ed with costs; hearing-fee is assessed at 
one gold mohur. 


D. Rule discharged. 
(1) 38 O W N 1098; 154 Ind. Cas. 823; A I R 1935 
Cal. 153; 7 RO 533. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision No. 16 of 1931 
February 14, 1936 
RUPOHAND AND Mreuta, A. J. Os. 
AHMEDALI YUSIFALI RAWALPINDI- 
WALLA— APPLICANT 
Versus 
HOLLAND BRITISH INDIA LINES 
STEAMSHIP—Oppongn’. 


Bill of ltading—Reservation clause with regard 
to difference and obliteration of marks and weights 
of goods— Plaintiff, whether can rely on description 
in bill of lading—Clause in bill excluding jurisdic- 
ton of Courts in India—Whether can be pleaded 
as bar to suit by holder, for loss or damage—Stay 
of suit under Arbitration Act (IX of 1899), s. 12— 
Shipping. 

Where a shipping company provides by an express 
reservation a clause with regard to differences and 
obliteration of marks a3 contained in the bill of 
lading, tha plaintif cannot rely upon the deserip- 
tion given in the bill of lading, and he must prove 
by independent evidenve that Ih? goods bearing the 
particular marks were actually shipped or put on 
board. It is the sam? as regards a reservation 
mada with regard to the weight cf the goods ship- 
ped. Pohumal Bros, v. Karachi Port Trust (1), 
followed. 

Where a bill cf lading contains a clause, which 
excludcs the jurisdiction of the Courts in India to 
decide questions arising under th; bill and gives 
the sama tothe foreign Tribunal of the country of 
export, the clause should be conggrued as a submis- 
sion to arbitration of the disputes arising out of the 
bill of lading to the foreign Tribunals. The clause 
cannot afford a valid plea to the shipping company 
to urge that no suit can be instituted against them 
on account of loss or damage sustaine:l by the holder 
in India. The only remedy, therefore, open toth? 
shipping company in the circumstances of this 
nature is to apply for stay of the suit under s. 19, 
Arbitration Act. 


` {English and Indian Case-law referred to] ` 


AHMEDALL YUSIFALI V. HOLLAND BRITISH INDIA LINES sTeAMSHIP (SIND.) 
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Mr. Dingomal Narainsing, for the Appli- 
cant. 

“Mr. Tolasing K. Advani, for the Oppon- 
ents. 

Rugchand, A. J. C.—The facets 
of this case are somewhat as follows: The 
plaintiff-applicant isthe helder of a Dill 
of lading issued by the defendant Comp- 
any which relates to certain joists shipp- 
ed from Antwerp for delivery at Karachi. 
The bill of lading shows the totel weight 
of the joisis as 25,253 kilograms end 
gives their description thus: 229 pieces 
marked “Ends white, Karachi, Made in 
Saar;” 186 pieces marked “Ends blue, 
Karachi, Made in Luxemburg.” Certain 
joists were landed at Karachifree of the 
ship’s tackle and handed over to the 
Karachi Port Trust. 

When the plaintiff went to take delivery 
of his goods, he found that 133 joists 
did not bear the marks as shown in the bill 
of lading. He refused to take delivery 
of these joists contending that not only 
these joisis didnot bear his marks but 
were of less weight. There was correspon- 
dence between the parties. Messrs. E. D. 
Sassoon & Co. who are the agents of the 
shipping company drew the attention of 
the plaintiff to certain exceptions contain- 
ed in the bill of lading. One of them 
is Excep. IJ, which reads: 3 

“Marks, numbers, contents, quantity, and value 
unknown, and owners not responsible for weight, 
measurement, and gauge, nor for specification, 


brand or counter-marks, nor for usual wear and . 
tear of packages through handling.” 


On the strength of this exception they 
contended that the shipping company was 
not liable either for marks or short weight. 
The plaintiff took delivery of the disputed 
joists tendered to him without prejudice 
to his right to file asuit for recovery of 
the loss sustained by kim. He then filed 
the present suit claiming a sum of 
Rs 342-9-0 as being the loss sustained by 
him based upon the shortage in weight of 
joists taken delivery of by him. The 
defendants raised several defences to the 
action. It is only necessary to refer to 
two ofthem. One of the defences is based 
upon cl.2 ofthe bill of lading referred 
to above,and the other is based upon 
cl. 21 of the bill of lading. That 
clause inter alia reads as follows : 

“It is mutually agreed, that all questions aris- 
ing underthis bill of lading shall be decided 
at Rotterdam according to the laws of the Nether- 
lands, as administered in the Netherlands exclud- 
ing any proceeding before foreign Courts.” 

The learned Judge held that the plain- 
ttf had proved the loss sustained by him 
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notwithstanding the provision contained in 
cl. 2 of the bill of lading, but he gave 
effect to cl. 21 of the bill of lading and 
held that that clause excluded the jurisdic- 
tion of the Courts in India to entertain a 
suit of this nature. Now there can be no 
doubt that the learned Judge below was 
wrong in holding that the plaintiff had 
proved the loss. The only evidence pro- 
duced before him, for the purpose of prov- 
ing that the joists handed over to the 
shipping company were of a particular 
description and weight was the Dill of 
lading andthe invoice received by the 
plaintiff. This evidence was not enough. 

In Pohumal Bros. v. Karachi Port Trust 
(1), it has been pointed out that where a 
shipping company provides by an express 
reservation a clause with regard to differ- 
ences and obliteration of marks as con- 
tained in the bill of lading, the plaintiff 
cannot rely upon the description given in 
the bill of lading, and that he must 
prove by independent evidence that the 
goods beating the particular marks were 
actually shipped or put on board. The 
same observations equally apply to a reser- 
vation made with regard to the weight 
of the goods shipped. That being so, it 
was incumbent upon the plaintiff to prove 
by evidence aliunde that joists of a par- 
ticular weight were handed over..to the 
shipping company. In view of the excep- 
_tion contained in cl. 2 of the bill of lad- 
ing, the bill of lading had no evidentiary 
- value. The invoice again was by itself 
no evidence whatsoever, and it was incum- 
bent upon the plaintiff to have examin- 
ed the shipper to prove the correctness 
of the invoice and also to prove that the 
shipper had actually put on board the 
very joists in respect of which the in- 
voice was sent by him. Whatever be the 
yeasons which induced the plaintiff not to 
examine his wiinesses at Rotterdam, he 
‘cannot rak the Court to treat the invoice 
as evidence without proper proof. 

We also think the learned Judge was 
wrong in holding that in view ofcl. 21 
of: the bill of lading he had no jurisdic- 
tion to entertain the suit. A clause of 
this nature has been construed by the 
English Courts as a submission to arbi- 
tration of the disputes arising out of the 
bill of lading to the foreign tribunals. 
See Austrian Lloyds Steamship Cos Ltd. 
v. Gresham Life Assurance Society, Ltd. 


(1) 18 S L R 106; 92 Ind. Cas. 208; AIR 1925 Sind 
221, ` 
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(2), Krichner & Co. v. Gruban (3), The Cap 
Blanco (4) and Halsbury’s Laws of England, 
Vol. I, paras. 42 and 1093. See also William 
Jacks & Co. v. Harrowing Steamship Co., 
Ltd., (5)where some of these rulings are re- 
ferred to. Clause 21 does not fall within the 
purview of the ruling in Scott v. Avary 
(6) so as to afford a valid plea to the 
shipping company to urge that no suit 
can be instituted against them for the 
rezovery of the amount due unless the 
plaintiff had first obtained an award for 
the same. The only remedy therefore open 
to the shipping company in the cir- 
cumstances of this case was to apply for 
stay of the suit under s. 19, Arbitration 
Act; but they could not plead this clause 
as a bar to the suit. Having failed to 
apply for stay ofthe suit, they had lost 
their right to have the dispute decided 
by the foreign tribunal. In view, however, 
of our finding on the first point that the 
plaintiff has not proved the loss, this suit 
fails, and we accordingly dismiss this 
application with costs. 

D. Application dismissed. 

(2) (1903) 1 K B 249; 72 LJ K B 211; 88 LT 6; 51 
W R 402; 19 T L R 155. 

(3) (1909) 1 Ch. 413; 78 LJ Ch. 117; 99 L T 392. 

(4) (1913) P 130; 83 L J P 23; 109 L T 672; 29T L R 
557; 12 A P M C 399, : 

(5) A I R 1932 Sind 111; 139 Ind. Cas. 769; 26 SL 
R 497; Ind. Rul. (1932) Sind 127. 

(6) (1856) 5H L O 811; 25 L J Ex. 303; 2 Jur. (N. 8.) 
815; 4 WR 746. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 104 of 1935 
December 11, 1935 
Young, C. J. AND MONROE, J. 
RAM LAL AND ANOTAER—DEOREE-HOLDERS—- 
APPELLANTS 
; VETSUS 
KIDAR NATH—AtctIon-PURCHASER AND 
OTAERS- —J UDGMENT-DEBTORS 
—RESPONDENT3. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 90, 92—Execution—Sale—A pplication under r. 90, 
to set it aside dismissed—Sale confirmed—Appeal 
—Auction-purchaser, if necessary party—He, sought 
to be made party after expiry of time—Appeal, 
held, should be dismissed. 

An application*was brought in to set aside a sale 
in execution of a decree under O. XXI, r. 90, Civil 
Procedure Code, by the creditor. The application 
to set aside the sale was refused and the sale wag 
confirmed. An appeal was taken against this order 
to the High Court, but the auction purchaser was not 
impleaded as a respondent. Afterwards an applica- 
tion was made. tothe Court for adjournment of the 
case until the auction-purchaser should appear or 


- be duly served withnotice. The auction-purchaser 
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‘was then served after the time limited for institut- 
ing the appeal : 

Held, thet the auction-purchaser was a necessary 
party to an appeal of this kind and as he had not 
been made a party to the appeal as a respondent 
within the time limited for filing the appeal, it 
could not proceed so as to affect his rights. Khuda 
Bakhsh v. Budha Mat (1), Khaira v. Salem Raj 
(2) and Bahadur Aliv. Co-operative Credit Soziety, 
Basti Baba Khel (3), relied on. 


Let. Pat. A. against an order of Mr. 
Justice Abdul Rashid, reported in 159 Ind. 
Cas. 870 

Mr. J.N. Aggarwal, for the Appellants. 

Messrs. M. C. Mahajan, J. L. Kapur, 
Har Bhajan Dasand Yashpal Gandhi, 
for the Respondent (Auction-purchaser). 

Young, C. J—This is » Letters Patent 
Appeal fromthe judgment of Mr. Justice 
Abdul Rashid. An application was 
brought in the Subordinate Court to set 
aside asale in execution of a decree under 
O. XXI, r. 90, Civil Procedure Code, by 
the creditor. The application to set aside 
the sale was refused and the sale was 
confirmed. An appeal was taken against 
this order to this Court, butthe suction- 
purchaser was not impleaded asa res- 
pondent. Afterwards an application was 
made tothe Court for adjournment of the 
case ‘until the auclion-purchaser should 
appear or be duly served with notice. 
The auction-purchaser was then served 
after the time limited for instituting the 
appeal, and on the hearing of the appeal 
Mr. Justice Abdul Raskid held. that as 
the auction-purchaser, had not been made 
a parly to the appeal as a respondent 
within the time limited for filing. the 
appeal, it could not proceed so as to affect 
his rights; so he dismissed the appeal 
with costs. The question appears to be 
concluded by authorities of this Court. It 
has been held in three Division Bench 
decisions reparied as Khuda Bakhsh v. 
Budhar Mal (1), Khaira v. Salem Raj (2) 
and Bahadur Ali v. Co-operative Credit 
Society, Basti Baba Khel (3), that the 
auction-purch:ser is a necessary party to 
en appeal of this kind. The learned 
Counsel forthe appellants has, however, 
argued that these cases should now be 
treated as being no longer law; that it 
was formerly held that unger O. XXI, 
1. 92, Civil Procedure Code, it was neces- 
sary to make ;the auction-purchaser a 
party to an application under r. 90 but 
that the series of decisions in which that 

(1) 186 P R 1882. 

(2) 1 Lah. 21; 51 Ind. Gas. 935; A I R1919 Lah 
3; 60 P L R 1920; 36 P W R 1920. 

165; Ind. 


(3) A ITR 1929 Lah, 778; 129 Ind. Cas, 
Ral. (1930) Lah. 5. 
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proposition was laid down has been 
recently departed frem by all the Courts, 
e.g. Nitai Duttav. Bishun Lal Sao (4): 


Narayana Sahu v. Pentamma ‘Sjend Dip 
Chand v. Sheo Prasad (6). 

The learned Counsel asked us, therefore, 
to conclude that, since the earlier series 
of decisions on this question had been 
overruled, the modern view was that it 
was not necessary to make the auction- 
purchaser a party, so we should hold that 
in an appeal the auction-purchaser was 
not a necessary respondent but might be 


brought before the Court at any time, 
even though the perio] fixed by the 
statute of limitation had expired. We 


cannot agree with this argument, Rule 92 
does not apply to appeals and we are 
content to follow the decisions of this 
Court which, so far as we know, have never 
been overruled nor criticised. The ques- 
tion of the effect of r. 92 isnot actually 
before us except in this argument and we 
think that it would be unwise for us to 
express any opinion on the decisions re- 
ferred to by the learned Counsel. Weare 
in agreement with the judgment of the 
learned Single Judge and for the reasons 
given by him and already given by us 


-we consider that his judgment ought to be 


affirmed. It has been suggésted by the 
Jearned Counsel for the appellants that the 
delay should in this case be condorfed. But, 
in the first place, the question of condona- 
tion of delay was a matter for the discre- 
tion of the learned Single Judge and it 
has not been suggested to us that he has 
in any way improperly exercised his dis- 
cretion. Inthe second place no ground 
has been put forward in the notice of ap- 
peal showing why a discretion should be 
exercised in favour of the appellants. Para- 
graph 4 ofthe notice of appeal suggests 
that itis the case of an accidental omis- 
sion. To our minds it is a very curious 
accidental omission to leave out the name 
of the person most interested in the result 
ofthe appeal. We dismiss this appeal 
with costs. 

D. Appeal dismissed. 

(4) 11 Pat. 504; AIR 1932 Pat. 255; 139 Ind, Cas, 
810; 13 PL T 488; Ind. Rul. (1932) Pat. 254. 

(5) 62 M 861; 121 Ind. Cas, 855; A I R 1929 Mad, 
763; 57 M LJ 310; 3) L W 276; (1929) M W N 626; 
Ind. Rul, (1930) Mad. 263. 

(6) 51 A 910; 119 Ind. Cas. 103; AI R 1929 All, 
593; (1929) A L J 769; Ind. Rul (1929) All. 951. 
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CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 477 
of 1933 
April 11, 1935 
R. C. Mrrree, J. 

PYARI MOHAN PAL—PLAINTIFE— 
APPELLANT 


VeTSUS 

BRAHMANANDA BARNA SARMA AND 

OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 105 (2)— 
Order refusing to set aside abatement, if can be 
challenged in appeal from decree. 

Section 105, sub-s, (1) of the Civil Procedure Code, 
does not make any distinction between an appeal- 
able order and a non-appealable order. All that 
this section says is that if there is an order of remand 
made that order cannot be challenged in an 
appeal against the decree. All other orders 
“affecting the decision of the case’ passed in a 
suit can be challenged in an appeal against the 
decree whether those orders are appealable or not. 
An order refusing toset aside an abatement is an 
order which affects “the decision of the cage.” 
This order has the effect of dismissing from 
the suit the legal representatives of the 
deceased person, who are not brought in time; 
such order can, therefore, be challenged in an 
appeal from the decree in the suit in which this 
order is passed. Badri Prosad v. Amjid Ali (1), 


© relied on. 


A. sgainst the decree of the Subordi- 
nate Judge, Fifth Court, Dacca, dated June 
30, 1932, confirming that of the Munsif, 
Third Court, Naraingunj, dated October 8, 
1931. i 

Mr. Bhupendra Kishore 
Deputy Registrar. 

Mr. Surajit Chandra 
Respondent. 

Judgment.— This appeal is on behalf 
of the plaintiff in a suit for establishment 
of his right of way over a strip of land 
specified in the schedule annexed to the 
plaint, and for removal of ‘obstructions 
therefrom and other reliefs. The suit was 
instituted against a number of defendants, 
one of them being defendant No. 17. De- 
fendant No. 17 along with other defend- 
ants filed > written statement in which he 
denied the right claimed by the 
plaintiff. In the course ofthe suit in the 
Court of- first instance defendant No. 17 
died, his legal representative being not 
brought onthe record in time an applica- 
tion was made by the plaintiff to set aside 
the abatement as against his legal re- 
presentatives. By order No. 42, dated Janu- 
ary 6, 1931, the learned Munsif refused 
to set aside the abatement, the holding 
that the effidavit filed on behalf of the 
plaintiff was vague, indefinite and unreli- 
able. After that the, suib proceeded and 
the learned Munsif went into the merits 


Basu, for the 


Lahiri, for the 
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of the claim and held that the plaintiff had 
not succeeded in establishing his right-of 


way. 

The plaintiff preferred an appeal which 
was heard by the learned Subordinate 
Judge, Fifth Court, Dacca. In the grounds 
of appeal the plaintif not only challeng- 
edthe other findings of the learned Mun- 
sif as appearing in his judgment but he 
also attacked the correctness of Order No. 
42, dated January 6, 1931, by which the 
Munsif refused to set aside the abatement. 
At the time of hearing of the appeal a preli- 
minary objection was raised. It was stated 
that inthe absence of the legal repre- 
sentatives of the defendant No. 17, the 
appeal wasincompetent. It appears that 
the Pleader appearing on behalf of the 
plaintiff-eppellant wanted to raise before 


“the learned Subordinate Judge the point 


that Order No. 42 was note correct order, 
but the learned Subordinate Judge re- 
marked that inasmuch as thatorder was 
appealable order and no independent ap- 
pealhad been filed against it in proper 
time, he was not entitted to touch orre- 
open that order in the course of an appeal 
against the decree. Having therefore held 
ihat the order of the Munsif, dated Janu- 
ary 6, 1931, was conclusive beiween the 
parties, he held that the appeal was in- 
competent and could not proceed in the 
absence of the legal representatives of 
defendant 17. Now I agree with the 
learned Subordinate Judge that the appeal 
as also the suit would he a defective 
suit and appealin the absence of the legal 
representatives of the defendant No. 17. 
But I do not quite agree with the learn- 
ed Subordinate Judge in the view that he 
has taken that the plaintiff was not en- 
titled to challenge the correctness of 
Order No. 42 in an appeal against 
the decree. Section 105, sub-s. (1) of the 
Civil Procedure Code, does not make any 
distinction between an appealable order 
onda non-appealable order. All that sec- 
tion says is thet if there is an order 
of remand made, that order cannct be 
challenged in an appeal against the dec- 
ree. All other orders “affecting the deci- 
sion of the case” passed in a suit can be 
challenged in an «appeal against the dec- 
ree wheiher those orders are appealable 
or not. The only question, therefore, before 
me is whether, the order refusing to set. 
aside the abatement is an order which 
affects the “decision of the case.” It has 
been held that when an order had been 
made in the course of a suit setting aside 
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an abatemeni such an order cannot be 
challengedin an appeal against the dec- 
ree under the provision of s. 105 of the 
Code inasmuch as it is en order which 
does not affect the decision of the case, the 
words “decision of the case” having been 
interpreted to be a decision on the merits. 
Lhe principle on which those cases pro- 
ceed is that an order setting aside an 
abatement under O. XXI, r. 9, does not 
affect the decision of the case on the 
merits, because it re-opens the hearing of 
the case on the merits. An order refusing 
to set aside an abatement, however, stands 
on a different footing. That order has 
the effect of dismissing from the suit the 
legal representatives of the deceased person, 
who are not brought in time. I agree in 
this respect with the judgment of 
Mukerji, A.C. J., and Bennet, J., of the 
Allahabad High Court in the case of Badri 
Prosad x. Amjid Ali, 144 Ind. Cas. 133 (1). 
The said learned Judges observed thus: 

“We are of opinion that this argument of the 
learned Counsel is not sound. It is true that no 
second appeal lies from an order but an order 
may be questioned in a second appeal, if it 
affects the decision of the case. What affects the 
decision of a case has been stated in many decided 
cases under different circumstances. An order 
setting aside an abatement does not affect the 
merits of the case because the result is that the 
parties are before the Court and the Court ed- 
judicates in the presence ofthe parties. Iveryone 
of the parties is present there to represent his 
case and, therefore, the decision ıs not affected. 
But where an abatement is not set aside, the 
result is that certain parties are dismissed from 
the case, and se far parties go out of the case, the 
other party has no remedy left. The decision, 
therefore, is given not on the merits but on a 
purely technical ground. We are of opinion that 
in second appeals the order refusing to set aside 
the abatement may be questioned.” ` 


I hold, therefore, that the learned Sub- 
ordinate Judge was not right in holding 
that Order No. 42 passed by the Mungit 
could not be challenged before him in 
an appeal from the decree. I accordingly 
set aside the judgment and decree of the 
learned Subordinate Judge and remand 
the case to him in order that he may 
decide the question as to whether Order 
No. 42 of the Munsif has to be set aside 
or confirmed. If he agrees with that order, 
the appeal will be dismissed by him as 
being incompetent. If he sets aside that 
order he would hear the appeal on all 
points raised before him in the presence 
of the legal representatives of defendant 
No. 17 to whom proper notice must be given 
before the appeal is finally heard. 


(1) 144 Ind. Cas, 133; AIR 1933 All, 294; Ind, Rul. 
(1933) All. 386; (1933) A L J 561, 
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The result is that this appeal is allowed. 


. Costs to abide the result. 


The decision of the learned Subordinate 
Judge on the correctness of Order No. 42 
muss be arrived at on the materials which 
are on the record. 

D. ; Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1669 of 1935 
January 30,1936 
Jat Lan, J. 
SHIB LAL AND otanrs— PLantiprs— 
APPELLANTS 
versus 
SRI KISHEN DAS—Drranpant—~ 
RESPONDENT. 
_ Hindu Law—Joint family—Co-parcenary property 
in village—Member of joint family, if a proprietor 
in village—Right to retain possession of nillaye 
common land till partition. 

A member of a joint Hindu family being a co- 
Parcener in the co-parcenary property situated ina 
village is by virtue of that fact a co-sharer in the 
village, and, therefore, a c-sharer in the village 
will be one of the village proprietors. He can, 
therefore, retain poss2ssion of village common land 
until partition. Gandhurp Singh v, Saheb Singh (4), 
Ishri Prasad v. Basheshar Nath (3), Sanwal Das v. 


Jagio Mal (4) and Sat Narain v. Behari Lal (5), 
relied on. . 


S. C. A. from the decree of the District 
Judge, Delhi, dated May 22, 1935. 

Mr. Bhagwat Dayal, for the Appellants. 

Messrs. Mehr Chand Mahajan and R.C. 
Soni, for the Respondent. 

dJudgment.—tThe only question in these 
two appeals is whether the respondent 
is a proprietor in the village in which 
the land in dispute is situated. The land 
in dispute is a part of the village com- 
mon land and has been in possession of 
the respondent. The appellants are the 
other village proprietors and they claim 
that the respondent is a trespasser. The 
respondent, on the other hand, claims that 
being himself a village proprietor, he is 
entitled to remain in possession of part of 
the village common lend till partition. The 
respondent is a member of a joint Hindu 
family end that femily admittedly owns 
land in the village. The contention of 
appellants, the other village proprietors, 
is thet the joint family is a village pro- 
prietor but not in ils individual members. 
The. question is not covered by any direct 
authority. Counsel relies upon Chukan Lal 
v. Poran Chunder Singh (1) and also discus- 
sion by Mulla in his Hindu Law on the nature 


(1) 9 W R483, è 
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of the right of a member of a} joint Hindu 
family. It is stated in the reported case 
and also by Mulla that a: member of a 
joint Hindu family has no ‘separate indi- 
vidual right in any ilem of the co-par- 
cenaty property, that his right is only to 
secure partition in respect of his share in 
such property as a member of the joint 
family. This, however, does not directly 
bear on the question involved in these 
appeals. | 

On behalf of the respondent, Gandhurp 
Singh v. Saheb Singh (2), Ishri Prasad v. 
Basheshar Nath (3}, Sanwal Das v. Jagio 
Mal, 79 Ind. Cas. 448 (4) and Sat Narain 
v. Behari Lal (5) ave cited. All these 
cases relate to pre-emption suits and est- 
ablish the proposition that a member of 
a joint Hindu family is a co-sharer, and as 
such, has the locus standi to maintain a 
suit for pre-emption. These cases, in my 
opinion indirectly ley down the proposition 
that a member of a joint Hindu family 
being a co-parcener in the co-parcenary 
property situated in a village is by virtue 
of that fact a co-sharer in the village, and, 
therefore a co-sharer in the village, will 
be one of the village proprietors. The 
matter is not free from difficulty but this 
seems to be the logical view to take in 
this case. I accordingly dismiss both these 
appeals with costs. 

yi i Appeals dismissed. 

(2) 74181; A WN 1884, 326. 

(3) 35 P R1908; 179 P L R 1908. 

(4) 79 Ind. Cas. 448; A I R 1924 Lab. 68. 

(5) 6 Lah. 1; 81 Ind. Cas. 883; AIR 1925 P C 18; 
52 1A 22; 47M LJ 857,100 & A LR 1332; (1925) 
MWN BALJ 8,L RE A (P.0.)1; 26P LR 
81; 27 Bom. L R 135; 21 L W 375; 1 LO 500,10 W 
N 916; 29 © W N 797 (. ©). 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 39-B 
of 1935 
April 24, 1935 
PoLLOOK, A. J. O. 
BHAGWANTRAO—Accusrp—APPLICANT 
versus 
EMPERO R—RESPONDENT 
Criminal trial—Evidence—Court witness—Duty of 
Court to examine person likely to throw light on 
oceurrence—First Information Report and statement 
before Court—Whether substantive evidence—Admis- 
sible only to contradict witness—Criminal Procedure 
Code (Act V of 1898), s. 436-—District Magistrate's 
power to direct further enquiry. Á 
Tt is the duty of the trial Gourt to examine any 
witness that might throw light on the occurrence, 
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Where some of the prosecution witnesses depose 
that a certain person was present at the scene of 
the offence, there is no irregularity in the Magis- 
trate’s procedure in examining him as a Court wit- 
ness though it is unlikely that his evidence would 
be of no value. o 

Statements of the complainant as recorded in 
Court and in First Information Report are not sub- 
stantive evidence and are admissible only to con» 
tradict the complainant but in order to contradict 
her they must be specifically put to her. 

Where the Magistrate has not dealt with the evi- 
dence, it is certainly open to the District Magis- 
trate to direct a further enquiry. Sheocharan v. 
Emperor (1), followed. 

Or. Rev. App. against an order of the Dis- 
va Magistrate, Akola, dated February 4, 
1935. 

Mr. M. R. Bobde, for the Applicant. 

Mr. W. R. Puranik, Government Ad- 
vocate, for the Crown. 

Order.—The applicant Bhagwantrao was 
tried before a Magistrate of the second 
class for an offence under s. 354, Indian 
Penal Code, and discharged. The District 
Magistrate, under s. 436 of the Criminal 
Procedure Code, has ordered a farther 
enquiry into the complaint: Bhagwantrao 
has applied for revision of that order. 

The entire evidence for the prosecution 
was recorded by the learned Magistrate 
and one Sadashio was examined as a Court 
witness as some of the prosecution witnesses 
said that he was present atthe scene of 
the offence. It was the duty of the trial 
Court to examine any witness that might 
throw light on the occurrence, end, though 
it was perhaps unlikely that Sadashio could 
give evidence of any value, there was 
certainly no irregularity in the learned 
Magistrate’s procedure in examining him. 
The learned District Magistrate’s statement 
to this effect cannot be supported. 

The case for the prosecution rested on 
the evidence of the two eye-witnesses, 
Musammat Bani and Musammat Kaushi, 
who were said to have been assaulted; of 
the three women in the family, P. W. 
Nos. 3,4 and 5, to whom Musammat Bani 
and Musammat Kaushi are said to have com- 
plained at the time; of Ganpat (P. W. 
No. 6), another witness; and of Musammat 
Guji and Narayan (P. W. Nos. 7 and 8) 
who saw the accused Bhagwantrao and 
his companion Shankarrao, who has been 
convieted of an assault on Musammat 
Kaushi running away from the scene of 
the offence. The learned Magistrate con. 
sidered that the evidence cf the three 
eye-witnesses was not reliable but he has 
not considered the evidence of the three 
women in the family to whom a complaint 
was made orof the two persons who saw 
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Bhagwantrao and Shankarrao running 
away. The learned Magistrate has dis- 
credited the evidence of Musammat Bani 
on the ground that she made different 
statements in her complaint recorded in 
Court andin the First Information Report 
tothe Police. These statements are not 
substantive evidence and are admissible 
only to contradict Musammai Bani, but 
in order to contradict her, they must be 
specifically put to her. No substantial 
contradictions appear in her evidence. 

Where the Magistrate has not dealt 
with the evidence, it is certainly open to 
the District Magistrate to direct a further 
enquiry, as was held in Sheocharan v. 
Emperor (1). I desire to express no opinion 
on the merits of the case, but I do not 
think’ that I should be justified in interfer- 
ing with the learned District Magistrate's 
order directing a further enquiry. 

The application for revision is dismissed. 

Application dismissed. 


D. 
Q) 21 N L R 88; 90 Ind. Cas. 385; 26 Cr. L-J 1537; 
A IR 1926 Nag. 117. 


CALCUTTA HIGH COURT 
Civil Rule No. 1650 of 1934. 
March 29, 1935 
Mc Narr, J. 
- BASANTA KUMAR PAL— 
DEFENDANT—PETITIONER 
i VETSUS = 
Late DURGADAS AKRUR CHANDRA 
BANIK—PLaintirs—Oppositg Parry 

Partnership Act (IX of 1932), ss. 69, 74 (a) 
—S. 69, if affected by s. 74 (a)—Suit by unregister- 
ed firm after commencement of Act, to enforce 
contractual claim accruing before commencement. 

Section 69, Partnership Act, is not affected by 
s. 74 (a). The rights of the parties remain intact 
but s. 69 provides that those rights shall not be 
enforéeable unless tne provisions of s. 69 have 
been complied with. 

A suit by an unregistered fiim to enforce a 
contractual claim accruing befere the commence- 
ment of Partnership Act, but brought after its 
commencement is barred under s. 69 (2) of the 


Act, Surendra Nath De v, Manohar De (1), followed. 


Munjhoort Bibi v. Akal Mahmud (2), referred to. 

Rule against an order of the Small Cause 
Court Judge, Comilla (Tipperah), dated 
September 10, 1934. 

Messrs. Amarendra Mohan Mitra and 
Ajit Kumar Dutia, for the Petitioner. 

Mr. Kalipada Chakravarty, for the Op- 
posite Party. 


Order.—This Rule was obtained by ths 
defendant in a suit brought in the 
Court ofthe Small Cause Court Judge of 
Comilla to have the judgment and decree 
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of that Court dated September 10, 1934 
set aside. The opposite party had sued 
the petitioner to recover certain sums of 
money. ` Various defences were raised but 
they were not allowed to prevail by the 
learned Judge who decreed the suit in 
favour of the opposite pirty. Tne learned 
Advocate for the petitioner has put 
forward two arguments in support of the 
Rule. It appears that during the course 
of the trial the defendant pleaded that 
payments had been made and obtained 
an order that the plaintiff should produce 
certain books. Eventually the Court passed 
an order that those books must be 
produced before the plaintiff can proceed 
further. One of those books was not 
produced and the defendant contended 
that the suit should be dismissed as the 
plaintiff had not complied with the Court's 
order. The learned Judge refused io 
accede to the contention and in his judg- 
ment he says that the non-production of 
the book was explained. In the circum- 
stances, the learned Judge was justified 
in not dismissing the suit un that 
ground. 

A further objection was raised that the 
suit could not be maintained owing to the 
provisions of s. 69 of the Indian Partner- 
ship Act of 1932. Section 69 (2) provides 
that no suit to enforce a right, arising 
from a contract shall be instituted in 
any Court by or on behalf of a firm 
against any third party anless the firm 
is registered and the persons suing are 
or have been shown in the Register of 
Firms es partners in the firm. lt is not 
denied that ihe suit was on behalf of the 
firm and that the firm is not registerea. 
But it is contended that this section is 
not applicable tothe present suit because 
the rights of the parties arose previous 
to the passing ofthe Act and reliance is 
placed ons, 74(a) of the Partnership Aci. 
This matter was dealt with recently by 
this Court in a case reported in Surendra 
Nath De v. Manohar De (1), and it was 
held that a suit by an unregistered firm 
to enforce a contractual claim secsruing 
before the commencement of the Indian 
Partnership Act but brought after its 
commencement is barred under s. 69 (2) of 
the Act. | 

The learn:d Advocate for the opposite 
party says that that decision is not correct 
and that it has not taken into consideration 
the provision of s. 74 (a). In my view 

(1) 89 C W N 67; 153 Igd. Cas, 671; AI R 1934 Cal 
154! 7 RC 396; 62 Q 213, 
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with great respect to the learned Judges, 
l entirely agree with them bothin their 
conclusion and their reasoning. Section 69 
is not affected by s. 74 (a). The rights of 
the parties remained intact but s. 69 
provides that those rights shall not be 
enforceable unless the provisions of s. 69 
have been complied with. As the learned 
Judges in the case to which I have referred 
have pointed out the provisicns of Sub-s. (3) 
of s. 1 of the Partnership Act show that the 
intention of the Legislature was to ensure 
that a suit which was started after 
October 1, 1932, should only be by a re- 
gistered firm for the acts of the firm. 
Reference has also been made before me 
to the decision of this Court in Munjhoovt 
Bibi v. Akal Mahmud (2), where this Court 
held on a question of limitation that where 
the operation of anew statute was postpon- 
ed the statute might affect the causes of 
action already accrued in the same manner 
as those accruing after its passage. The 
learned Judge was, in my opinion, wrong 
in his view of the interpretation of the 
provisions of the Partnership Act and the 
suit ought to have been dismissed. 

The Rule is mede absolute with costs 
hearing fee two gold mohurs. 


D. Rule made absolute. 
(2) 17 0 L J 316; 19 Ind, Cas. 793, 





MADRAS HIGH COURT 
Second Civil Appeal No. 535 of 1932. 
February 15, 1936 
Kine AND K. S. Menon, JJ. 
ARUMUGA BA'THAN AND OTHERS— 
PLatntirrs—APPELLANTS 
VETSUS 
SEMBA GOUNDAN AND oTdaERS— 

: DgreNDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 101— 
Purchaser of property discharging what he thinks 
is only mortgage—Subsequent discovery that later 
mortgage interest still subsists—Whether can sue 
on discharged mortgage—Civil Procedure Code (Act 
V of 1908), O. XXXIV, r. 1—Scope—Owner of 
equity of redemption, whether should always be 
defendant. 

Where a person purchases property, whethor 
through Court or private sale, and discharges what 
he thinks is the mortgage and then discovers that 
a later mortgage interest still subsists, he can main- 
tain a suit on the mortgage he has discharged. 
Venkatasamt Chettiar v. Sankaranarayanan Chettiar 
(9), followed. R 4 

The defendant after exccuting a simple mortenge 
of certain property, executed two usufructuary mo? t- 
gages of some and some other properties. He, how- 
ever, remained in possession of them as lesses under 
the usufructuary mortgagee. The land was sold to 
the plaintif without having disclosed the usufruc- 

s 
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tuary mortgages. The plaintiff discharged the simple 
morteage and the usulructuary mortgagee sued on 
the lease and in execution got possession of the 
land. The plaintiff subsequently instituted a suit 
to enforce the simple mortgage discharged by him 
by sale of the mortgaged property: 

Held, that s. 101, Transfer of Property Act, was 
no bar to the suit which was maintainable. Mulia 
Vittil Seethi v. Achuthan Nair (5), Suthi Kutti v. 
Achuthau Nair (6), Rama Rao v. Mandachalagai (7), 
Venkata Reddi v. Kungappa Goundan (8), Venkata- 
sami Chettiar v. Sankaranarayanan Chettiar (9) and 
Mangutlal Bagaria v. Upendra Mohan Pal (10), res 
ferred to. 

Order XXXIV, r. 1; Civil Procedure Code, does 
not lay it down that in a suit on a mortgage the 
owner of the equity of redemption must always fill 
the role of defendant. It is enough if all the in- 
terests in the property are represented in the suit, 


6. ©. A. against the decree of the 
Subordinate Judge of Salem, in A. 8. 
No. 9£ of 1929 (A. S. No. 51 of 1929 
District Court) preferred against that 
of the Court of District Munsif of San- 
karidrug at Salem,in O. S. No. 520 of 
1928 (O. S. No. 1071 of 1927, District 
Munsifs Court, Salem). 

Mr. B. Sitarama Rao, for the Appellants. 

Messrs. C. S. Venkatachari and D. Rama- 
swami Aiyangar, for the Respondents. 

King, J.—The land which forms the 
subject-matler of this appeal was in 1917 
in the possession of defendant No.1. He 
mortgaged it in that year by Ex. Ba 
simple mortgage-deed to defendant No. 3. 
In October 1919 defendant No. 1 mori- 
gaged this property amongst other items 
to defendant No. 2's father by two usu- 
fructuary mortgage-deeds (Exs. 1 and 2}, 
but by virtue of Ex. 3, a lease deed of 
the same date as Hx. 2, he himself re- 
mained in possession of the land. ‘In 
March 1920, defendant No. 1 sold the 
land to plaintiff No. 1s mother (Ex. A) 
without apparently disclosing the exis: - 
tence of the usufructuary mortgages and 
in June 1920, plaintiff No. l’s mother dis- 
charged the simple mortgage Ex. B. In 
1925 defendant No. 2 filed a suit upon 
the lease deed, Ex. 3, obtained a decree, 
and in execution, entered into possession 
of the land in 1926. In 1927 the plaintiffs 
as heirs of plaintiff No. Is mother, filed 
the present suit, impleading the three de- 
fendants, in which they claimed to enforce 
the mortgageelix. B by sale of the mort- 
gaged property. The learned District 
Munsif of Sankaridrug gave plaintiffs a 
decree for the amount of the mortgage as 
claimed, less deduction of interest for the 
period from March 1920 to April 1926. On 
appeal the learned Sub-Judge of Salem dis- 
missed plaintiff's suit holding that plaint. 


ae 
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iffs’ mother, not being a charge-holder, 
had no right of subrogation, ard that 
Plaintiffs could not bring a suit of this 
nature when they were themselves the 
owners of the equity of redemption.. The 
only character they can be said to possess 
is that of yendees, and not that of mort- 
gagees. 

In second appeal plaintiffs claim that 
they should be given a decree for the full 
amount of the mortgage as it stood on 
the date of their plaint. The appeal is re- 
sisted by defendant No. 2, the usufructuary 
mortgagee who contends that the suit is 
not maintainable. Whether the suit is 
maintainable or not, is the main point 
for decision. 

The Ist, and extreme, position taken 
up by the defendant No. 2 is that the 
plaintiffs are vendees, and vendees only, 
and acquire no rights whatever in virtue 
of their discharge of Ex. B. In support 
of this argument,.we have been referred 
to three decisions in which a vendee 
who had discharged a morigage claimed 
after the discharge to sue as mortgagee 
and it was held ihat he could not do so. 
In the first of these Arumugasundara 
Maharajah Pillai v. Narasimha Iyer (1) 
a mortgagee purchased the equity of re- 
demption in the mortgaged property ond 
some years later purported to sell the 
equity of redemption alone and reserve ihe 
mortgagee’s rights in himself. When he 
sued on this morlgage right it. was held that 
on the date waen he purchased the equity of 
redemption his mortgage was extinguished. 
In Bhawani Kunwar v. Mathura Prasad 
Singh (2) a decision of the Privy Council, 
the respondent, a mortgagee, purchased 
certain villages in execution of his mort- 
gage decree which were subsequently sold 
for arrears of revenue. He claimed to be 
paid the mortgage money, but it was 
held that the mortgage wes extinguished 
on the date of the purchase. ‘Lhe last 
case is Daso Palai v. Narayan Patro (3) 
where a mortgagee 
of redemption in the mortgaged property 
“and in the next year filed a claim peti- 
tion on the strength of his sale-deed. 
The petition was dismissed and the order 
of dismissal became final. ‘The purchaser 

Q) 29 M L J 533; 2) Ind. Cas. 916; (1915) M W N 
397; 2 L W 542;18M L T 119; AIR 1916 Mad. 875. 

(2) 40 C 89; 16 Iad. Cas. 210; 16 O W N 985; 23 M 
_ LJ 311; 12M LT 352; (1912) M W N 244: 11 Bom. L 
1t 1046; 16 C LJ 608; 39 I A 228 (P. C), 

(3) 87 M 195; 148 Ind. Cas, 1121; 65 ML J 819; 38 L 
W 813; ATR 1933 Mad. 819; (1933M W N 1357; 6 R 
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then sued on the footing of his mortgage. 
Here, too, it was held that the mortgage was 
extinguished on the date of his purchase: 
It was easy, however, for Mr. Sitarama 
Rao for the appellants to point cut that these 
three decisions are, for cur present purpose; 
wholly irrelevant. In none of them was 
there any question of the existence ofa 
subsequent mortgagee, and therefore the 
situation with which we have now to deal, 
and the question of the right of subroga- 
{ion which involves the existence of {wa 
mortgages, the; earlier of which has been 
discharged could not possibly arise. And 
this distinction is made quite clear in the 
judgment of the Privy Council at p. 103* of 
Bhawani Kunwar v. Mathura Prasad Singh 
2). 
Another argument on behalf of the 
respondent that even if the plaintiffs have 


any right of subrogation they can avail 


themselves of it only in defending a suit, and 
not asthe foundation of a plaint does not 
require much discussion as it has been 
answered only. recently by a Bench of this 
Court in Dosari Palayya Dora v. Onarasi 
Anantha Patro (4). It is there pointed out 
that, though there are obiter dicta to be 
found here and there in support of the 
argument, it has never been made the 
‘basis of any decision, and it is accord- 
ingly repelled by ‘the learned , Judges. 
Nor is this the only case in which a suit 
has been permitted to be filed upon a 
discharged mortgage. See Mulla Vittil 
Szethi v. <dAchuthan Nair (5) „Suthi 
Kutti v. Achuthan Nair (6), Rama Rao 
v Mandachalagai (7), Venkatta Reddi v. 
Kunjappa Goundan (8), Venkatasami Chet- 
tiar v. Sankaranarayanan Chettiar (9) and 
Mangiulal Bagaria v. Upendra Mohan 
Fal (10). 

The next argument against the main- 
tainability of the suitis that by the terms 
of s. 101 of the Transfer of Property Act 
as that section stood in 1920, plaintilf 


(4) 59 M 44; 160 Ind, Cas. 757; A IR 1936 Mad. 61; 
(1935) M W N 1142; 42 L W 669; 69M LJ 903,8 RM 
721, 

(5) 21 M L J 213; 9 Ind. Cas. 513; (1911) 1 M W N 
165; 9M L T43L 

(i) 21 MLJ 475; 10 Ind, Cas. 218; 9 M L T 499, 

(7) 35 ML J 467; 47 Ind Cas. 8¢2; dS) M W N 
505; 8 L W 175; 24 M L T 133; A I R 1919 Mad. bit, 

(8) 47 M 551; 83 Ind. Cas, 1022; 46 M LJ 391; (1921) 
M W N 366; 34 M L T 225; 20 LW 137; A IK 1924 
Mad. 850, 

(89) 69 M L J 566 154 Ind. Cas. 623: A IR 1935 Mad 
12; 40 L W 734; 7 RM 469. 

(10) 57 U b2; 125 Ind. Cas. 661; A I R1820 Cal. 335; 
Ind. Rul; (1930) Cal. 58}. 

Page 0140 O—[Ed] ; 
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No. 1’s mother, not being at any time a 
mortgagee or charge-holder in. respect cf 
this land, could acquire no rights of sub- 
Togation. This is no doubt so, but the ques- 
tion here is whether plaintiff No. i's mother 
cannot be deemed to be the assignee in law 
of the mortgagee whose mortgage she paid 
off. In Venkatta Reddi v. Kunjappa Goun- 
dan (8) and Venkatasami Chettiar v. San- 
karanarayanan Chettiar (9) which followed 
it, the plaintiffs who were permitted to file 
suits were not the mortgagees themselves, 
but purchasers of the morlgaged property 
at sales held in execution of the mortgage 
decrees, and these purchases were deemed 
to be assignees of the mortgagee decree- 
holders. In Venkatta Reddi v. Kunjappa 
Goundan (8), no doubt, there was no 
question of a subsequent mortgage, but 
in Venkattasami Chettiar v. Sankarana- 
rayanan Chettiar (9) the contest was 
directly between the purchaser at the sale 
held in execution of the first mortgage 
and the purchaser at the sale held in exe- 
cution of the susequent mortgage. In this 
latter case, therefore, it can be said that 
the plaintiff though he discharged the 
first morigage by his Court auction pur- 
chase, and was never himself a party to it, 
was permitted to avail himself of a right of 
subrogation and sue upon it. In our pre- 
sent case there have been no mortgage 
decrees‘and therefore ne purchaser through 
the agency of the Court, but we can see 
no legal principle which prevents us from 
extending the same right of suit to a pur- 
chaser by private treaty. Whether the 
purchase is made through Court or pri- 
vately, the principle is the same. The 
purchaser discharges what he thinks 
is the only mortgage and then discovers 
that a later mortgage interest still sub- 
sists. If in the case of a Court auction 
purchase the purchaser is in these circum- 
stances permitted to sue upon the mort- 
gage which he has discharged, we do not 
see why the private purchaser should be 
Placed in any inferior position. We, there- 
fore, hold that the language of s. 101 of 
the Transfer of Property Act is nota bar 
to the present suit. 

Finally it was argued for the respond- 
ent that this suit cannot be maintained be- 
- cause the plaintiffs are themselves the 
owners of the equity of redemption. We 
see no force in this argument which was 
_ not supported by any authority in circum: 
stances in which there is also a second mort- 
gagee to be considered. Order XXXIV, 
r, 1, Civil Procedure Code, does not lay it 
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down that in a suit on a mortgage the 
owner of the equity of redemption must 
always fill the role of defendant. [Itis 
enough if all the interests in the properly 
are represented in the suit, as they undoub- 
tedly are here. Nor can we see any 
practical difficulties at all in conduct- 
ing a suit like the present one, in granting 
a decree, and executing it. 

We ere therefore of opinion that all 
objections to the maintainability of this 
suit have failed. 

This appeal will, therefore, be allowed 
to the extent of setting aside the decree 
of the lower Appellate Court which should 
restore the appeal to its file and dispose 
of it and the memorandum of cross- 
objections on the remaining issues. 
Respondent No. 6 must pay eppellant’s 
costs in second appeal, otherwise costs to 
abide the event. Court-fee to be refunded 
to appellants. 

A. Appeal partly allowed. 





LAHORE HIGH COURT 
First Civil Appeal No. 145 of 1932 
November 14, 1934 
AppIson.AND DIN MouamMap, JJ. 
GOPAL DAS—PLAINTIFF—ÅPPELLANT 
VETSUS 
Chaudhri TOPAN DAS AND OTAERS 
—DEFENDANTS—RESPONDENT3 
Hindu Low—Alienation—Debts—Sale and prior 
mortgage on security of joint family estate paid 
—Sale and mortgage independent—Mortgage debt, 
whether antecedent. | 
An independent debt, neither illegal nor immoral, 
contracted by a Hindu father on the s:curity of 
the joint family estate, antecedent to the subsequ- 
ent mortgage or sale is an ‘antecedent debt’ so as 
to support a charge on the sons’ shares also to the 
extent of the sums secured onthe prior mortgage. 
Sahu Ram Chandra v., Bhup Singh (1), explained. 
Arumugham Chetty v. Muthu Koundan (4), tollowed. 
Brij Narain v Mangla Prasad (3) and Ram Relha 
Singh v. Ganga Prasad (5), relied on. 4 
F. C. A. from the decree of the Senior 
Subordinate Judge, Multan, dated October 
14, 1931. : 
Messrs. M. L. Puri and S. R. Sawhney, for 
the Appellant. | 
Messrs. Anant Ram Khosla and Amar 
Nath Chona, “for the Respondents. 
Judgment—-On February 26, 1923, 
Topan Das, defendant No. 1, on his owa 
behalf and on behalf of his minor brother 
Chela Ram, executed a mortgage deed in 
favour of Kanhys Lal, thea predecess3or- 
in-interest of defendants Nos. 2 to 7, hypo- 
thecating land in lieu of a sum of 


$ 
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Rs. 7,500. The consideration was made up 
as follows :-~namely, Rs. 500 were given for 
the purpose of repaying a previous bond 
debt, Rs. 6,999 were paid before the Sub- 
Registrar, while Rs. 100 were for expenses of 
the deed. The mortgagors took the mort- 
gaged land on lease from the mortgagee. 
Kanhya Lal died and his successors, de- 
fendants Nos. 2 to7, sued Topan Das and 
Chela Ram for recovery of Rs. 4,970, as 
rent, They obtained a decres on December 
12, 1929, against Topan Das, alone, ihe 
claim against Chela Ram, who was a 
minor when the lease was executed, being 
given up. The successors of Kanhya Lal 
also brought a suit against the morbgagors 
on the footing of the original mortgage deed 
of February 23, 1923. In this suit, one 
Rana Mohammad Ali intervened, and his 
decision, as arbitrator outside the Court, 
was accepted. Thecleim was given up 
as against Chela Ram, while Topan Das 
agreed to pay the mortgagees the principal 
mortgage money us well as the amounts 
decreed as rent, for which purpose he exe- 
cuted a sale deed, dated April 22, 1930, 
Ex. D. 3, for Rs. 14,911. By this deed 
certain land was conveyed to the mort- 
gagees. The present suit was instituted by 

opal Das, the minor.son of Topan Das, to 
set aside this sale. It was claimed that 
the property was ancestral property of the 
joint Hindu family, consisting of the plain- 
tiff, his father and grandfather, and that 
the sale was invalid as it was without con- 
sideration and valid necessity, and the 
money was taken for immoral purposes. 
The suit has been dismissed and the plain- 
tiff has appealed. 


_ Itis clear that the sale was for antecedent 
debts, in the sense that the debts were 
in existence before the sale. A considear- 
able portion of the money had been advanced 
on atprevioas mortgage, while there wera out- 
standing decrees for the remaining 
amount, 


Tine only point argued before us was that 
as the money advanced on the mortgage of 
February 23, 1923, was secured by hypothe- 
cation of the family property, it could not 
be held ta be an antecedent debt for the 
purpose of the subsequent sale. This argu- 
ment was founded upon Sahu Ram Chandra 
v. Baup Singh (1) and Chet Ram v. Ram 


(1) 39 A 437; 39 Inl. Cas, 280; 414 I A 126;A I 
1917 P C61; 210 W N 690; 1 P LW 537; 15 AL 

437; 19 Bom. L R 498; 266 LJ 1; 33M LJH; (1917) 
MW N 439; 22M L T 22;6 LW 213 (P. 0) 


ro 
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Singh (2). These rulings, however, have 


since been explained by their Lordships 
of the Privy Council. Af.er the decisicn 


reported as Sahu Ram Chandra v. Bhup 
Singh (1), ihe questicn came before a Full 
Bench of the Madras High Court which 
held : 


“An independent debt, neither illegal nor immoral, 
contracted bya Hindu father on the security of 
the joint. family estate, antecedent to the mortgage 
sued on, is an ‘antecedent debt’ so as to support a 
charge on thesons’ shares also to the extent of the 
sums secured on the prior mortgage.” 

. Sahu Ram Chandra v. Bhup Singh (1), 
wes discussed in great detail and explained. 


It was remarked by Wallis, C. J. :— 

“It would certainly be a novel proposition un~ 
supported by any previous authority to lay down 
at the present time that an alienation for an ante- 
cedent debt not otherwise open to objection was 
invalid because the sntecedent debt was incurred 
on the security of the joint family property. Having 
regard totheir Lordships’ express statement (in 
Sahu Ram Chandra v. Bhup Singh (1), that the en- 
uncijation of the principle in these terms was 
intended asa guide to the decision of the con- 
troverted question before them, I do not think we 
should be warranted in extending its application 


“to a case which was not before them and involves con~ 


siderations which are not referred to in their 
judgment, especially when such an application 
of the principle would have the effest of disturb- 
ing what has long beən regarded as sattled law 
and would give risa to great uncertainty as to 
existing titles.” A -i 

It was also pointed out by Sadasiva 
Ayyar, J. :— x 

“In the old Hindu Law texts relating to the 
son’s pious obligation which foims ths foundation 
on which the present law has been broadened 
from precedent to precedent, thera is no 
distinction made between a mortgage debt anda 
personal debt of the futher.” h 

Their Lordships of the Privy Council had 
opportunity to review their previous deci- 
sions, in Brij Narain v. Mangla Prasad (3). 
Tn that case, the managing member ofa 
joint Hindu family governed by the Mitka- 
shara, and consisting of himself and his 
two minor sons, mortgaged in 1903 part of 
the ancestral property, the: mortgage being 
expressed to have been executed an order 
to discharge mortgages of 1905 and 1907 
upon the sams property and tke: whole of 
the money advanced being applied to dis- 
charge those mortgages, which were not 
found tohave been executed for an immoral 
purpose. Ina suit by the sons against 

(2) 44 A 368; 67 Ind. Cas. 569; A IR 1922 P C 217; 
49 T A 298; 3 P'L T 363; 31 M LT 50; 43M LJ 9e; ly 
L W 89; (1922) M W N 4534 UPL RQP. G)6i;3 P 
L R 1922; 21 Bom. L R 1231; 27 O W N 150, 21A 1, 
3 1l4 (P. U). | 

(3) 46 A 95; 77 Ind. Cas. 689; A I R1921P C50. 
51 TA 129; 214A L J 931; 46M LJ 23; 5 PLT I; 26 
O WN 253; (19214) M W N 68; 19 LW 72; 2 Pat. i 
R41;10 O& ALR 82; 33M L T457; 26 Bom, Ly 
500; 11 O LJ 107;10 W N48 @, 0). 

4 . i 


TÖS BOMBAY BUN, T291 is GoRPORATION 


their father and ihe mortgagees, it was 
held thatthe lability under tLe earlier 
mortgages was an “antecedent debt” so as 
to render the mortgage of 1908 binding 
upon the sons. As to what an antecedent 
debt was, their Lordships approved of the 
decision of the Full Bench ia Arumugham 
Chetty v. Muthu Koundan (4). 

The subject alsocame up before a Full 
Bench of the Allahabad High Court. See 
Ram Ratha Singh v.Ganga Prasad (5). It 
was held there that where a previous mort- 
gage deed of joint family property was re- 
newed in favour of the same mortgagee and. 
the consideration for the subsequent deed 
was the amount due on the earlier one, the 
alienation could be deemed to be in lieu 
ofan “antecedent debt” as to be binding 
on the song, unless they could establish 
immorality orillegality, and thet the true 

test to apply, in order to ascertain the ante- 
cedency of the debt, was whether the first 
debt was independent of the second and the 
two transactions were dissociated in time 
as well asin fact. 
was taken from the decision of their Lord- 
ships of the Privy Councilin Brij Narain 
v. Mangla Prasad (8). 

The law is, thus, no longer in doubt, and 
the previous mortgage debt, in the present 
case; can be held to-be an antecedent debt, 
if it was truly antecedent and not part of 
the transaction impeached, that is, the sale. 
From the history of the case already given, 
it is clear that the two transactions were 
absolutely independent. At the time when 
the first was entered into, there was no 
thought of any subsequent sale. The'argu- 
‘ment advanced on behalf of the appellant 
has, therefore, no weight and we hold that 
it has been established that the whole 
amount which formed the consideration of 
the sale attacked, consisted of antecedent 
debts. In fact,the mortgagees have been 
very considerate, for the market price of 
the land sold, aseslimated by a Commis- 
sioner, comes to Rs. 8,742-14-3, instead of 
the sum of Rs. 14,911. 

It was not contended before us that any 
portion of the consideration was advanced 
for immoral or illegal purposes. As already 
stated, the only point contested was as to 
the antecedency of the mortgage debt of 
February 28, 1923. 

- For the reasons given we dismiss the ap- 
peal with costs. 

D. Appeal dismissed. 

(4) 42 M_711; 52 Ind. Cas, 525; 9 LW 565; (1919) 

M WN 409; 37 M LJ 166; 26MLT 96, 


' (5) 49 A 123; 97 Ind. Cas, 514, A IR 1926 All 545; 
pi AL J 970 (FB), 4 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 112 of 
1935 
Mareh 24, 1936 
Pacs, C.J. AND Ba U, J. 
BOMBAY BURMA TRADING 
CORPORATION, LTD.—-APPELLANTS 
VETSUS 
U PO HLAING—Resvonpenr. 

Workmen's Compensation Act (VIII of 1923), as 
amended by Act XV of 1933, s. 3 (a) (1)— Workman's 
death due to act for which he was not employed, 
but warned not to do—Employer, if liable for compen- 
sation. 

The deceased was employed as a cooly whose duty 
it was to assist and attend upon the driver of an 
elephant. This elephant was of uncertain temper, 
and on a certain day had been shackled and let 
loose to graze in the jungle. The driver of the ele~- 
phant happened to be ill, and the person in charre 
of the camp ordered the deceased to go out into the 
jungle with two other elephant coolies in order to 
find out where the elephant was, He was expressly 
ordered not to attempt to catch the animal, much 
less to unshackle and ride him. On the following 
day the three men found the elephant in the jungle 
and in accordarce with the terms of their employ- 
ment it was their duty to return to the camp and 
report the place where the elephant was. Instead 
of doing so, however, the deceased wilfully disobeyed 
the express orders given to him, approached the 
elephant, unshackled him and got up upon him with 
the intention of riding him. A few moments later 
he was thrown off by the elephant who attacked and 
killed him with his tusks: - 

Held, that the employer was not liable to 
pay compensation under the Act, because the 
injury was not caused to the werkman by an 
“accident arising out of and in the courses of his 
employment.” Wilsons and Clyde Coal Co, v. 
M’Ferrin (1) and Barnes v. Nunnery Colliery Co, 
(2), relied to. 


C. Misc.. A. against an order of, the 
Commissioner of Workmen’s Compensation, 
dated September 4, 1935. 

Mr. Clark, for the Appellants. 


Page, C.J.—This is an appeal under 
s. 80, Workmen's Compensation Act (VIII 
of 1923), es amended, from a statement of 
facts, which the respondent agreed to ac- 
cept. It appears that the deceased work- 
men Maung Me Gyi was employed by the 
appellants as a cooly whose duty it was 
io assist and attend upon the driver of 
en elephant belonging to the appellants. 
This elephant was of uncertain temper, 
and on May 19, had been shackled and 
let lcose t6 graze in the jungle. Now, the 
driver of the elephant happened to be ill, 
and the taw-gaung in charge of the camp 
ordered Maung Me Gyi to go out into the 
jungle with two other elephant ccolies in 
order to find out where. the elephant was. 
Maung Me Gyi was expressly ordered not 
to attempt to catch the animal, much less 
to unshackle and ride him. On the fol. 


lowing day ‘the three men found the ele- 
phant in the jungle in the Chin Hills, and 
in eccordance with the terms of their 
employment it wes their duty to return to 
the camp and report the place where the 
elephant was. Instezd of doing so, however, 
the deceased Maung Me Gyi wilfully dis- 
obeyed the express orders given to him, 
approached the elephant, unshackled him 
and got up upon him with the intention 
of riding him. A few moments later he 
was thrown off by the elephant who attacked 
and killed him with his tusks. In these 
circumstances the Commissioner for Work- 
men’s Compensation at Pakokku has passed 
én order graniing compensation to the 
alleged dependants of the decezsed work- 
man. The question that arises is whether 
in passing that order the Commissioner 
did not misdirect himself in lew. 

Now, by reason of the amendment of 
the ‘Workmen's Compensation Act, effected 
by Act XV of 1933, in cases where the 
death of the workman is due to his wilful 
disobedience of an order given to him 
in connection with work that the workmen 
has been employed to perform the wilful 
disobedience of the workman will not 
deprive his dependants from recovering 
compensation from his employer. But in 
every case, before it becomes incumbent 
upon ihe employer to bring himself within 
the proviso to s. 3, the applicant for com- 
pensation must prove that the injury is 
within the ambit of s. 3-A (1) and it is 
well-settled law that where a workman 
received personal injuries by an accident 
caused through the workman “arrogating 
himself duties which he was neither 
engaged, nor entitled, to perform” per 
Lord Dunedin in Wilsons and Clyde Coal 
Co. v. WFerrin (1), or, as pub by Lord 
Loreburn in Barnesv. Nunnery Colliery 
“Co. (2), “if the thing he does imprudently 
or disobediently is different in kind from 
anything he was required or expected to 
do," the employer is not liable to pay com- 
pensation under the Act; because in such 
a case the injury was not caused to the 
“workman by an “accident arising out of 
and in the course of his employment.” It 
is manifest from the agreed statement of 
facts in the present case that the deceased 
Maung Me Gyi met his death by an ac- 
cident caused through doing an act which 
he was not employed to do, and that in 


(1) (1926) A © 377; 95 L J PC 130; 42 T L R 397 
135 L T 164. 
. (2) 41912) A C 44; 8l L J K B 213; 105 L T 961; 28 T 
L R135; 56S J 159, 
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the circumstances the injury which caused 
his death was not due to an accident 
“arising out of und in the course of his 
employment.” For these reasons, in my 
opinion, thé appeal must be allowed, and 
the order ofthe Commissioner for Work- 
men’s Compensation is set aside. 

Ba U, J.—I agree. 

D. Appeal allowed, 


LAHORE HIGH COURT 
First Civil Appeal No. 918 of 1935 
January 6, 1936 | 
ADDISON AND ABDUL RASHID, JJ. 
Lala GOPAL DAS —PLAINTIFE— 
APPELLANT 
VETSUS 
Tun PEOPLES BANK or NORTHERN 
INDIA, Limiten, SARGODHA 
—Decrrr-HoLper THROUGH THE 
MANAGER AND ANOTHER— DEFENDANTS 
— RESPONDENTS 
Registration Act (XVI of 1908), ss. 17, 49—Mort- 
gage by deposit of title deeds—Document constitut- 
ing bargain between parties—Document is inadmis- 
sible in evidence to prove margane mai registered 
— Oral proof of mortgage is inadmissible. | 
Where, upon a mortgage by deposit of title deeds, 
a document is drawn up constituting a bargain 
between the. parties, the document is not admissible 
in evidence to prove the mortgage, unless it is 
registered under the peer Act and oral proof 
the mortgage is inadmissible. 
ae ‘an application for loan to a Bank stating 
that he had already deposited with the Bank the 
title deeds of the property. The local Board of the 
Bank sanctioned .the loan, provided A executed a 
promissory note ‘for the loan and also deposited 
the title deeds of the property as additional securi- 
t An agreement was executed between the parties 
reciting that A had received the loan on the sacurity 
of the title deeds and that he would, when so re- 
quired, and sa long as the amount remained un- 
paid, execute a usual mortgage of the property 
comprised in the title deed. ‘A, later on, wrote a 
letter to the Bank that the title deeds would re- 
main with it ag equitable security for the due re- 
ent of the loan: 
ia that the application by A to the Bank did 
not establish any equitable mortgage of the property 
i f the Bank; 
ia Na that the ngresmant executed by A and 
the letter subszquently written by him to the Bank, 
were inadmissibls in evidens2 for want of registra- 
tion,  Subramonian v..Lutchman (D), Bank of 
Nothern India, Ltd. v. Narain Singh (2) and Jaimal 
Singh v. Peoples Bank of Northern India, Ltd. (3), 
followed. National Bank of India, Ltd. v. R. C. Nazir 
& Co. (4) and Relli Brothers of Karachi v. Punjab 
National Bank, Ltd. (5), distinguished. i 
F, C. A. from the decree of the Senior 
Subordinate Judge, Sargodha, dated Febru- 


ary 20, 1935. 
Messrs. R. C. 


N 


Manchanda and Rvop 


Chand, for the Appellant. 
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Messrs. Nawal Kishore and Bhagwat 
Dayal, for the Respondents. 

Judgment.—On May 9, 1928, one Ramji 
Das submitted an application to the Peoples 
Bank of Northern India, Sargodha Branch, 
asking for a loan of Rs. 5,000. Tt 
was stated in this application that 
ihe applicant had already deposit- 
ed with the Bank title-deeds of the 
housein dispute which was self-acquired 
and unencumbered. This application was 
placed before the local Board cf the Bank. 
The local Board. sanctioned the loan for 
six months provided the borrower agreed 
to execute a promissory note for Rs. 5,000 
payable with interest at 10 per cent. per 
annum and also agreed io deposit title- 
deeds of the property in dispute as addi- 
tional security. On May 10 an agreement 
(Ex. D-9) was executed between Ramji 
Das and the Bank which contained the 
following terms: 

“Whereas the Bank 
rower on a promissory note of this date the sum 
of Rs. 5,000 whichthe borrower hereby acknow- 
ledges to have received onthe security of the 
title-deeds already handed over by the borrower to 
the Bank and which are more fully described in 
schedule | hereto attached. 


* * 
a * * * * * 
(2) The borrower further agrees with the Bank 

that he will at his own expense * + * * 

and when required by the Bank solong as.any 

amount shall remain due from the borrower on 

the seid promissory note for Rs. 5000 * * x 


. execute a usual mortgage of all the property com- 


prised in the said title-deeds together with all 
fixtures which now are or shall hereafter be there- 
on. 

(3) # ¥ * * * 
(4) The borrower undertakes 
so long as any money hereby secured remains 
due to keep insured against loss or damage by 
ire. all the property comprised in the said title- 
eeds.” 


On July 3, 1929, the borrower wrote a 
letter (Lx. D-30) to the Manager stating 
that the title-deeds, particulars of which 
were given, shall remain in the custody of 
the Bank “as equitable security for the due 
repayment of the loan with interest.” 

On February 3, 1931, the Peoples Bank 
of Northern India brought a suit against 
Raj Pal, the minorson of Ramji Das, for 
recovery of Rs. 2,917-1 on the basis of the 


‘equitable mortgage created by the deposit 


of title-deeds, dated May 10, 1928. The 
suit was decreed and in execution of this 


‘decree the Bank purchased the house in 


dispute. On May 31, 1933, Gopal Das 
filed objections to the sale asserting the 
house in di:pute to be his property. These 
bjections having heen dismissed by the 
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Executing Court, Gopal Das instituted the 
suit, out of which the present appeal 
has arisen, on October 25, 1933, for a de- 
claration to the effect that the house in 
dispule was owned by the plaintiff, and 
that it was liable to sale in execution of 
the decree of the Peoples Bank of Nor- 
thern India, defendant No.1, against Raj 
Pal, defendant No.2. It was alleged in 
ihe plaint that the plaintiff had bought 
the house in dispute from Musammat Ishar 
Devi, guardian of Raj Pal, by means of a 
registered-deed, dated January 17, 1931, 
for Rs. 13,500, that this house was never 
mortgaged in favour of defendant No. 1 and 
that, in any case, the mortgage was not 
binding on tke plaintif. Raj Pal de- 
fendant, who had attained majority, ad- 
mitted the plaintiff's claim and the suit 
was contested only by the Pecples Bank of 
Northern India, who relied on the equitable 
mortgage in their favour and did not admit 
the factum or the validity of the sale in 
favour of the plaintiff. 

The trial Court held that the house had 
been validly sold tothe plaintiff on January 
17,1931. It alsoheld that the equitable 
mortgage in favour of the Bank had also 
been established. On these findings the 
plaintiff was granted a declaraticn that he 
was the owner of the house in dispute, but 
that the Bank's morigage being prior to 
the sale in favour of the plaintiff the house 
was liable to salein the decree obtained 
by the Bank against Raj Pal. Against this 
decision the plaintiff has preferred an ap- 
peal to this Court. 

The trial Court has held the agreement, 
dated May 10, 1928. (Ex. D-9) and the letter, 
dated July 3, 1929, (Hx. D-30), to be 
inadmissible in evidence. It has, however, 
come to the conclusion that the application 
(Ex. D-8) is admissible in evidence as it 
was submitted on May 9, 1928. As this 


-application expressly recites that the title- 


deeds had already been deposited with the 
Bank the learned Judge was of the opin- 
ion that the existence of the equitable 
mortgage in favour of the Bank had been 
established by means of this applica- 
tion. 

The application, dated May 9, 1928, can- 
not be held to constitute any transaction 
between the parties. By making an ap- 
plication for a loan of Rs. 5,000 and by 
reciting in this application that the title- 
deeds of the house in dispute had already 
been deposited with the Bank Ramji Das 
did not enter into any contract with the 
Bank. His application had to be sent to 
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the local Board andthe equilab!e mort- 
gage, if any, could only come into exisi- 
ence after the loan had been sanctioned. 
The Lower Court, has, therefore, erred in 
holding that the recitals in Ex. D-8 were 
sufficient to prove that the house in dis- 
pute had been mortgaged with the Bank 
by doposit of the title-deeds. In fact, the 
learned Counsel for the respondents was 
not able to support this part of the judg- 
ment ofthe lower Court. He contended 
that the egreement (Ex. D-9) was admissi- 
ble in evidence as it amounted merely toan 
acknowledgment of the fact that a loan of 
Rs. 50 had been raised by Ramji Das and 
the title-deeds of the house in dispute had 
been handedover by the borrower to the 
Bank as security forthe loan. This con- 
tention in our opinion is devoid of all 
force. It is clear that Hx. D-9 consti- 
tuted the contrast between the parties, 
and it was by means of this agreement 
that the money advanced was secured by 
creating an equitable mortgage by the de- 
posit of title-deeds. The terms of this 
agreement have been reproduced in extenso 
in an earlier part ofthe judgment and 
it is unnecessary to repeat them. It 
was held by their Lordships of the 
Privy Council in Subramonian v. Lutehman 
(1) that when upon a mortgage by de- 
posit of title-deeds a document is drawn 
up constituting a bargain between the 
parties, the document is not admissible in 
evidence to prove the mortgage unless it 
is registered under the Indian Registra- 
tion Act andoral proof ofthe mortgage 
< is inadmissible. To the same effect are the 
Indian rulings Bank of Northern India, 
Lid. v. Narain Singh (2) and Jaimal Singh 
v. Peoples Bank of Northern India, Ltd. (3). 
We are of the opinion that the lower Court 
was right in holding that Exs. D-9and 
Ex. D-30 were inadmissible in evidence 
for want of registration. We further 
hold that the application (Ex. D-8) does not 
establish any equitable mortgage of the 
property in dispute in favour of the 
‘Bank. f 

The rulings National Bank of India Ltd. 
v. R.C. Nazir & Co. (4) and Ralli Brothers 
of Karachi v. Punjab National Bank, Lida 


(1) 50 C 338; 71 Ind. Cas. 650; A I R 1923 P C 50; 44 
ML J 602; 32 M LT 184; 25 Bom. L R 582; 1 R 66; 2 
Bur. LJ 25; 38 © L J-41; 18 L W 446; (1923) MW N 
762; 28 OW N 1; 501477 (P. OD. 

(2) Ind. Rul. (1932) Lah, 442; 138 Ind. Cas. 247. 

(3) A I R 1933 Pesh. 35; 141 Ind. Cas. 541. 

(4) A LR 1932 Bom. 401 (2); 139 Ind. Cas, 745; 34 
Bom, LR 748; Ind. Rul. (1932) Bom. 532 
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(5) relied upon by the leariied Counsel for 
the respondents have no applicability to 
the facts cf the present case. 

It was contended by the learned Coun- 
sel for the respondents that the lower 
Court had erred in holding that the house 
in dispute had been validly purchased by 
Gopal Das. After examining the evidence 
on the record regarding the sale, we agree 
with the trial Court that a valid sale in 
favour of Gopal Das has been amply es- 
tablished. 

For the reasons given above, we accept 
this appeal, set aside the judgment and 
the decree of the trial Court and in lieu 
thereof grant the plaintiff a declaratory 
decree to the effect that he is the owner 
of the house in dispute and that it is 
not liable to sale in execution of the 
decree of defendant No.1 against defend- 
ant No. 2. Parties shall bear their own 
costs throughoul. , 

D. Appeal allowed. 


5) 11 Lah. 564; 129 Ind. Cas. 21; AI R 1930 Luh 
o ni. Rul. (1931) Lah. 101; 31 P L R 934. 





MADRAS HIGH COURT 
Civil Revision Petition No. 153 of 1934 
February 3, 1936 
PANDRANG Row, J. 
NAMBIAPPA MUTHIRIAN MINOR 
AND ANOTHER—PLAINTIFFS—PHTITIONERS 
versus 


CHETTI—DerrsnpaNnT—RESPONDENT 
‘Fraud—Defendant, if can plead his own fraud in 
defence of plaintiff's claim. h 
Ít isnotopen to a defendant to plead his own 
fraud asa defence to the plaintiff's claim. Kotayya 
Naidu v. Mahalakshmamma (1), followed. ; 
In asuit on promissory note, the defendant put in 
a defence that there were disputes between the 
defendant and his elder brother with regard to the 
partition and as the eldest brother had incurred 
large debls which he wanted to be treated as family 
debts, the defendant himself claimed that he had 
also incurred debts and that they should be treated 
as family debts too, and that he accordingly execut- 
ed the suit promissory note in favour of the plaint- 
ifs nominally and without consideration and got 
it allotted towards his share inthe family parti- 
tion, so that he might not suffer loss by taking 
over his elder’s brothers debts. In short, the de- 
fence was that he executed the promissory note as a 
piece of evidence to convince his elder brother that 
there was adebt-due by him when in fact there was 
none, In his evidenre aleo, the defendant was 
frank abuut hisown fraud: 
sasa that itwas not open to the defendant to 
plead his own fraud as defence to the plaintiff's 
claim. 
©. Rev. P. under s. 25 of Act IX of 1887, 
praying thé High Court to revise the 
decree ofthe Court of Small Causes at 
Trichinopoly in 8. G. S. No. 6031 of 1932, 
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Judgment.—This isa petition to revise 
the decree of the Judge of Small Causes 
at Trichinopoly, dated October 17, 1933, 
in S. O.S. No. 6031 of 1932, a suit to 
recover the amount dueon a promissory 
note executed by the defendant in favour 
of the plaintiffs. The defence put for- 
ward by the defendant was as follows. 
There were disputes between him and his 
elder brother with regard to the partition 
of their properties, and as the elder bro- 
ther had incurred large debts which he 
wanted to be treated as family debts, the 
defendant himself claimed that he had 
also incurred debts and that they should 
be treated ss family debts too, and that 
he accordingly executed the suit promis- 
scry mole infavour of the plaintiffs nomi- 
nally and without consideration and got 


it allotted towards his share in the 
family partition, so that he might not 
suffer Joss by ‘taking over his elder 


brother’s debis. In short, the defence was 
thet ke executed the promissory note as 
a piece of evidence to convince his elder 
brotker that there was a debt due by him 
when in fact there wesnone. In his evi- 
dence also tke defendant was equally 
frank about his own fraud. He stated 
that in order to convince his brother 
that he had debte, he executed the prc- 
missory note in the name of the plaintiffs. 
One ‘of dhe questicns that arose for-de- 
cision bythe Court below was whether 
such a plea of fraud was available to the 
defendant. The lower Court seems to have 
thought. without any justification, so far 
as can be seen from the evidence, that 
the plaintiffs were in pari delicto with 
the defendant and that they were parti- 
cipators in the fraud that was played on 
the elder brother <f the defendant. When 
it is remembered that the Ist plaintiff 
is cnly aminor, it will be seen how un- 
justifiable that conclusion is. At least so 
far as the plaintiff No. 1 is concerned, 
it is most unreasonable to say ihat he 
wes a party tothe fraud. Even assuming 
that the 2nd plaintiff, who is the mother 
of the Ist plaintiff, was a party tothe 
fraud, it dces not follow that such fraud 
can be pleaded by the defendant as a 
part of his defence. The law is clear thet 
no men can be heard to allege his own 
fraud, and this is exacity a case in 
which that maxim has been attempted to 
be evaded or disregarded by the defen- 
dant. It is hardly necessary to quote 
authority in dealing a question like this, 
but it is enough to refer to the Bench 
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decision reporled in Kotayya Naidu v 
Mahalahshmamma (1), which deals with the 
law onthe subject at some length. The 
third point decided in that case was that 
it is not opentoa defendant to plead his 
own fraud asadefenceto the plaintifs 
claim It, therefore, follows that the defen- 
dant in the present suit should not have 
been allowed to plead his own fraud or 
to adduce evidence in support of sucha 
pléa. Asa result of atlowing the plea, the 
Court below has readily accepted the plea 
and come tothe conclusion that there was 
relly no consideration for the promissory 


note. It would appear as if the fraud 
alleged and the plex of ‘no consideration 
are very closely united. Nevertheless 


it has been contended before me by the 
defendant-respondent’s Advocate that there 
is a separate plea of want of considera- 
tion raised in the defence apart from 
fraud, and that the fraud was put for- 
ward more aga reason for executing a 
dccument without consideration than as 
an independent plea by itself. Whether 
it is now possible forthe defendant to 
establish the absence of consideration by 
alleging some other reason for his exe- 
culing a promissory note “without consi- 
deration isa matter on which Ineed not 
express any opinion in view of the course 
I propose to take. It would be a matter 
for the Court below to decide whether the 
plea of want of consideration is made out 
by the defendant. The decree of the Court 
below is set aside and the lower Court 
is directed to rehear the suit after ex- 
cluding the plea of fraud from the defe- 
nee and after taking fresh evidence in 
the suit, excluding of course any évidence 
relating tothe defendant's own fraud 
that may be tendered on his behalf. The 
costs. of this petition will follcw the event 
and should be provided forin the revised 
decree of the Court below. h 

A. D. Decree set aside. 
(1) 56 M 646: 145 Ind. Cas, 308; 37 L W 625; 64 M 


L J719; AIR 1933 Mad, 457; (1933) M W N 652; 6 
RM 44, e i 
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without consent of son—Death of son—After-born 
son conceived after death of this son, whether can 
sue to set aside alienation—Right of after-born 
son, nature of—Suit by son to-set aside mortgage 
and mortgage decree—Limitation—Cause of action 
—Minor—Decree against minor—Negligence of Court 
guardian—Mere non-appearance, whether negligence 
—Presumption. 

Whether or not an after-born son can effectively 
join with existing sons to attack or resist an alie- 
nation, the cause of action or the right to defend is 
a cause or right that was in thoss members of the 
family that were alive at the time of the alienation 
and were not consenting. This right of action is 
lost if the persons who were in existence at the 
time of the alienation lost that cause of action by 
death before there came into existence the after- 
born child, An after-born son not concieved during 
the lifetime of his brother, which brother was, 
apart from the father, the only other co-parcener 
of the joint family, cannot therefcre, sue to set aside, 
as being without necessity, an alienation effected by 
tho father without the consant of the son then living. 
[p. 719, col. 2.) 

The cause of action for a co-parcener to set aside a 
mortgage of another co-parcener on the ground that it 
was made without necessity arisss at the time of the 
mortage, and the fact that at the time of the in- 
stitution of a suit on ths mortgage by the mort- 
gages the right was not time-barred will not entitle 
a minor co-parcener to majntain a suit to set aside 
the mortgage and the decres obtained on it. [p. 720, 
cols, 1 & 2.) 

Before a Court guardian can be charged with 
gross nogligeuce and a decree against a minor set 
aside on that-ground, very cogent evidenca is neces- 
sary to show that no reasonable man could fairly 
have behaved as the Court guardian in question bz- 
haved. Is must prima facie be assumed that a 
guardian is doing everything rightly and properly 
in his office until there is some ground for making 
one think he is nct, and if one szes a Court guardian 
abandoning a case, one should assume unless there 
are reasons to think the contrary that he is abandon~ 
ing the cass because he honestly thinks it cannot 
bə fought with any prospect of success. It canno$ 
be assumed, especially when he is not her relative 
but an cfficer of Court, that he is negligently sacri- 


oe the interests of the minor. (p. 721, cols. 
1&2. 
C. A. in forma pauperis against 


the decree of the Court of the Subordinate 
Judge of Ellore, in Original Suit No. 7 of 
1926, dated November 5, 1926. 
Messrs. Ch. Raghava Rao and 
raman, for the Appellant. 
Messrs. V. Suryanarayana, P. Panini Rio 
and S. Kanakim, for the Respondenis. 


S. Raja- 


Stone, J.—This is en appeal from the 
decree ofthe Subordinate Judge of Ellore 
Jin O. S.No. 7 of 1926, an action which 
wes in the nature of a parkition action, 
asking inter alia for a declaration that a 
‘certain mortgage is void, that the decree 
granted in an action brought by the mort- 
gagee upon the morigage should be set 
aside, that the consequential auction held 
following upon that decree should be set 
aside, and that certain alienations made 
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before that suit was brought in order to 
pay the moneys due under that mortgage, 
should also beset aside. The decree wes 
granted in the suit as before inentioned 
brought by the mortgagee, in which suit 
there was a minor which minor was repre- 
sented bya Court guardian which Court 
guardian was a cerk of the Court having 
been appointed in consequence of the 
failure of the mincr’s unele adequately to 
represent the minor’s interests. The reason 
why it isnow said the decree should be 
set aside is that that Court guardian was 
negligent and the ground upon which this 
charge is made is thet when the case came 
on for trial the Counsel who had repre- 
sented the Court guardian said he hed 
no instructions. That minor and the 
present plaintiff are the same. The ground 
of attack inlaw isthat itwas an aliena- 
tiont by the mortgagor for which there 
was no necessily he being the managing 
member cf the joint Hindu faimly com- 
-prising himself and his-son. At the time 
of the transaction those were the two 
members of the joint Hindu family. The 
son subsequently died without having 
either ratified or attacked the alienation 
and some considerable time after his death, 
a time exceeding the period of gestation, 
the present plaintiff was born into that 
family. 

The following questions arise: (1) Can 
an after-born son, not conceived during 
the lifetime of his brother which brother 
was, apart from the father, the only other 
co-parcener of the joint Hindu femily, sue 
to set aside, as being without necessity, an 
alienation effected bythe father without 
the consent of the son then living? (2) If 
such a person can sosne, what is the 
cause of acticn and when in respect of that 
cause of action does time begin to run, 
it being common ground that the proper 
Article for the purpose of limitation is 
Art. 120 ? (3) Assuming there is 2 great 
doubt as tothe capacity of such an after- 
born son to sue, but that in the result and 
after full debate it were decided that he 
could sue, isa Court guardian convicted 
of gross negligence simply because he 
does not defend the action on behalf of 
such minor when a defendant in an action 
by amortgagee seeking to enforce the 
liability ? 

On the threshold it may 
there ere two cases 
of which only one is reported, 
brought to our aitention in which the 
question has been considered whether such 


be said that 
and iwo cases only 
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an after-born son hase cause of action, 
thet isto say, in circumstances where 
there is a period exceeding the period of 
gestation between his birth and the death 
of the only other cc-parcener (his brother) 
except the father. The unreported case is 
a decision in Appeal No. 179 of 1928 bya 
Bench of this High Court composed of 
Curgenven and Sundaram Chetty, JJ. in 
which the learned Judges say 2s follows : 

“Tf the gift was valid until avoided, Ramchandra 
Reddi (the son living at the time), no doubt had an 
opportunity of avoiding it but upon his death that 
risht must have expired aad on the occurrence of 
that event, there being no one in existence who 
gould avoid the deed, it must have b:coms valid for 
all purposes just as if it had been made ata time 
when no other co-parcener existed. That being sə, 
the plaintif who was subsequently born would have 
no causa of action for the relief now claimed and 
the proper course will be to dismiss his suit. 

The reported case is Mukand Singh v. 
Waziruddin (1). There a Bench of the 
Lahore High Court observed : 

“The plaintiff son M wes not alive at the time of 
this alienation. The eldest son M S was. There 


being two definite gaps between the death of A S- 


and the birth of B S and the death of B 8 and 
the birth of M, and those gaps not being bridged 
over by the fact that the subsequently born son had 
ben begotten or any reversioner being shown to 
have been in existence, the question is whether the 
plaintiff can challenge the alienation merely in 
virtue of his elder brother having been in existence 
at the time of the alienation though he died in the 
following year. It appears tous quite clear that h> 
cannot. Allowing the usual nine months, there was 
an interval of eight or nine months between the 
death of A Sand the date on which B S was be- 
gotten; and similarly, there was an interval of eight 
or nine months between the death of B S and the 
pegetting cf M. It not being shown that there was 
a reversioner in existence during these intervals, 
the alienations could not be challenged during such 
intervals, and, therefore, no subsegently born son 
could possibly do so asthe alienations had become 
jndefeasible and absolute,” 

The same position was apparently as- 
sumed inthe course of the argument in 
Hitendra Narayan Singh v. Sikhdeb Pra- 
sada Jha (2), (see at p. 0644). 

On the other hand there are a number 
of decisions in which there is no gap, in 
which it has been held that where the son 
that is alive at the time of the alienation 
is A and during his lifetime B enter his 
family by birih and A attacks the aliena- 
tion he dces so not only. for his own ad- 
vantage but also forthe advantage of B and 
there are other cases that decide that 
although in such cases A would, being the 
‘only son alive, be able to ratify the alie- 


(1) AIR 1933 Lah. 359 at p. 360; 149 Ind. Cas. 508; 
6 R L 696. 

(2 8 Pat. 558; 115 Ind. Cas. 886; 10 PLT79 AIR 
1933 Pat. 360. D 

* Page of 8 Pat—|Hd.| e 
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nation before the birth of B, still after 
the birth of B A alone could not ratify 
the alienation but the consent of B also 
would be required. The present question 
is whether they go beyond that and de- 
cide that B in such a case has an indivi- 
dual right to challenge the alienation (i. e. 
a right that continues after A's right is 
lost). although he was not born at the time 
of the alienation. It will be found that 
all these cases are cases where there was 
no gap between the death of A and the- 
conception of B. The cases in question 
all of which will require some examination 
are Amirthalinga Thevan v. Arumuga Amba- 
lagaran (3), Bhup Kaur v. Balbir Sahai (4), 
Tulsi Ram v. Babu (5), and Chandramani 
Prushati v. Jambeswara Rayagaru (6), 
which follows Tulsi Ram v. Babu (5). In 
order to see how far they really go, it 
becomes necessary to consider the state- 
ment so frequently quoted from Mayne's 
Hindu Law, 9th Edition, page 468, para. 
342 and the cases which it is urged form 
the foundation of the essential paragraphs 
in that statement, that is to say Banwari 
Lal v. Daya Sunkzr Misser (7), Hurodut 
Narain Singh v. Har Narain Singh (8), 
and the case that criticised those cases 
Chutian Lal v. Kallu (9). It will also be 
helpful to consider Kanga Ramaswami v. 
Thambusami Manigar (10), the important 
decision of the Privy Council in Lal 
Bahadur v. Ambika Prasad (11), and: the 
further decision in the same volume* (of the 
Privy Council) Ranodip Singh v. Parmesh 
war Prasad (12), which was followed in 
Udayamuthier v. Shunmugam Chettiar (13), 

Before embarking upon an enquiry into 
those cases it is desirable to put on one 
side an argument that was strongly press- 

(3) 28 L W 634; 112 Ind. Cas. 553; (1928) M W N 
602; A I R 1928 Mad. 986. 

(4) 44 A 190; 64 Ind. Cas. 885; 19 A L J 978; A IR 
1922 All. 342. 

(5) 33 A 654; 10 Ind. Cas. 908; 8A L J 733. 

(6) 34 L W 598; 135 Ind. Cas. 367; A I R 1931 Mad. 
550; (1931) M W N 263; Ind. Rul. (1932) Mad. 111. 

(7) 13 C W N 815; 1 Ind. Cas. 670. 

(8) 11 W R 480. 

(9) 33 A 283; 8 Ind. Cas. 719;8 ALJ 15. 

(10) 16 L W 981 at pp. 986, 987; 70 Ind. Cas. 769; A I 
R 1922 Mad. 452; (1922) M W N 526; 31 M L T 370, 

(11) 47 A 795 at pp. 797, 800; 91 Ind. Cas. 471; AIR 
1925 P C 261; 52 I A 443; 2 O WN 913; (1995) M W N 
852; 28 O C 371; 2 O L J 649; 23 L W 220; 30 C WN 
701(P. C). 

(12) 47 A 165; 86 Ind. Cas. 249; A I R 1925 P C 33; . 
52 I A 69; 48M LJ 29; 21 LW 236; 20 WN 1; 23 
ALJ176;27 Bom. LR175;120 LI 74; 26P LR 
113; L R 6 A P C 47; (1925) M W N 262; 270 © 343; 
29 C W N 666 (P. C.). 

(13) 41L W 610; 156 Ind. Cas. 83; A I R 1935 
Mad. 431; (1935) M W N 304; 7 R M 638. 


*Vol. 47 of A.—[Hd.] 
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ed in reply by Mr. Raghava Rao. It 
was said by him that an alienation by 
"the manager of a joint Hindu family while 
the son was living was not merely a 
voidable transaction but a transaction 
which was wholly null and void. That 
point is dealt with in Mulla at page 273 
in very unembiguous terms as follows: 

“An alienation by the manager of a joint family 
Made without legal nacessity is not void, but void- 
able at the option of the other co-parceners, They 
may affirm it or they may repudiate it.” 

It will be observed that this was im- 
pliedly essumed as correct in the above 
cited case in Mukand Singh v. Waziruddin 
(1) and in the unreported Madras case 
above referred to and in Hitendra Narayan 
Singh v. Sukhdeb Prasad Jha (2). It is 
said that this statement is wrong because 
of the decision of a Bench of this High 
Court reported in Kandaswami Asari V. 
Somaskanda Ela Nidhi, Ltd. (14). The re- 
levant part of the head-nole reads as 
follows : 

“An alienation by a manager without justifiable 
necessity is void as regards the shares of the other 
members cf the family aud where such necessity 
exists jit is valid in its entirety.” 

In Subba Goundan v. Krishnamachari (15) 
at pages 465 and 466* another Bench 
of this High Court held as follows : 

“The alienation by the father to the extent of 
his share will be good. In the cass of sales by a 
father or maneging member of the joint family for 
alleged necessity, we think the sale will be good 
till avoided, as it is open to the other co-parcen2rs 
to affirm the transacticn. The position of sucha 
purchaser cannot be wors2 than that of a purchaser 
from a widow without legal necessity, in whoss 
cas3 it has been held that the sale is good till 
repudiated by the reversioners. We respectfully 
dissent from the view taken by Krishnaswami 
Ayyar, J. in Kandaswami Asari v. Somaskandt Ela 
Nidhi, Lid. (14), that a sale without necessity is 
incapable of ratification by the other co-parceners.” 

On tLe other hand in Amirthalinga 
Thevan v. Arumuga Ambalagaran (3) it was 
decided by another Bench of this High 
Court that such a sale is a void transaction 
so far as the shares of the minor co-par- 
ceners are concerned. But in that case at 
p. 6377 the learned Judge who was deli- 
vering the judgment observes, criticising 
Odgers J. in Alagar Aiyangar v. Srinivasa 
Iyengar 1(16): 

“I respcelfully think that the dictum in Subba 


(14) 35 M 177; 5 Ind, Cas. 922;°7 M LT 165; 20 M 
L J 371; (1910) M W N 580. 

(15) 45 M449 at pp. 465, 466; 68 Ind. Cas. 869; AT 
R 1922 Mad. 112; 42 M L J 372; 30 M L T 217; 15 L 
W 537; (1922) M W N 289. 

(16) 22 L W 515; 91 Ind. Cas. 709; A I R 1925 Mad. 
1248; (1925) M W N 777; 50 M L J 406. 

Pages ci 45 Mad —[Hd.| 

+Page of £8 L. W.—L Ed] 
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Goundan v. Krishnamachari (15), has not the mean- 
ing attributed to it by Odgers, J. I think what 
the learned Judges in that cvs: meant to say is 
that if the other co-parceners do not szek to set 
asids the transaction it may be practically treated 
as good.” 


We do not understand how a void trans- 
action may be either practically treated 
as good or treated as practically good. He 
proceeds: 


“If the manager in effecting the sale acted within 
Lis powers, the sale will be good apart from the 
assent or dissent of the other co-parceners whose 
interests also he purports to convey. Otherwise it 
cannot per se be binding on the other co-parceners, 
But even a sale made by the father or manager 
without necessity may be assented to by the other 
co-parceners, and if they do so, it will bind their 
interest also.” 


We find it very difficult to sec howa 
wholly void transaction could be ratified 
and of those views we prefer the view 
expressed in Subba Goundan v. Krishnama- 
chari (15). The fact that the Privy Council 
have in certain cases, for example Sahu 
Ram Chandra v. Bhup Singh (17) and 
Lachman Prasad v. Sarnam Singh (18) 
used words which suggest that such a 
transaction is void does not assist us. Their 
Lordships were not deciding the question 
whether such a transaction is void ab initio 
and so incapable of ratification or merely 
voidable. Further those cases were Allahabad 
decisions and there is ditference between 
Allahabad and Madras as regards the 
alienation by a manager of a jeint Hindu 
family. Bearing in mind the fact that 
it is a commonplace that a transaction 
of this nature can be perfected by the 
subsequent consent of the sons and that 
it can be repudiated and set aside by 
the subsequent action of the sons and 
that such repudiation goes back to the 
date of the original alienation, we think 
that it is preferable to regard such an 
alienation as perfect unless and until set 
aside, and one that accordingly becomes un- 
challengable when the power to sue to 
set aside is lost. Terms such as voidable 
and void, valid or invalid may esch be a 
little misleading. 

Concerning the citation from Mayne’s 
Hindu Law which we find relied upon in 
Tulsi Ram v. Babu (5), Dhup Kaur v. Bal- 
bir Sahai (4), Amirthalinga Thevan v. 
Arumuga Ambalagaru (3) and Chandramani 

‘17) 39 A 437; 39 Ind. Cas. 280; A I R 1917 P © 61: 
44 FA 126; 21 Ó W N 698; 1 P L W 557; 15 A LJ 437, 
19 Bom. L R498; 26 C LJ 1; 33M LJ 14; (1917) M wW 
N 439; 22M LT 22; 6 L W 213 (P. 0). 

(18) 39 A 500; 40 Ind. Cas. 284; A Í R 1917 PO 4). 
44 I A 163; 15 A L J 584; 2 PLW 29:21 CWN 990: 


33 M L J 39; 19 Bom. L R 646; 26 C L 97; (019 i 
W N 516; 6 L W 334 @. C). (1917) a 
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Prushti v. Jambeswara Rayagaru (6) it is 
perhaps desirable, instead of endeavour- 
ing to construe the words used in that 
text book, to go direct to the cases 
on which these words are founded. One 
should not, we think, treat a text book, 
however eminent, like a sacred text and 
endeavour to ascertain what the law is by 
regarding the true construction of what 
the text writer says. The words in ques- 
tion will be found in the Sih edition at 
page 468, para. 342, beginning with the 
words: 

“Therefore, a son cannot object to alienations 
validly (it was debated what does ‘validity’ here 
mean) made by his father before he was born or 
begotten, because he could only by birth obtain 
an interest in property which was then existing in 
his ancestor. (For this proposition Chuttan Lal v. 
Kallu (9) and Bholanath Khettry v Kartick Kissen 
Das (19), are relied upon). Hence, if at the time of 
the alienation there had heen no one in existence 
whes2 assent wes necessary or if those who were 
then in existences had consented, he could not after- 
wards object on the ground that there was no 
necessity for the transaction. (No difficulty arises 
as to this). Where, however, the father had con- 
tracted to sell family land, of which he was not 
in possession, as soon as he obtained possession, 
and after the contract, but before possession, a son 
was born, it was held that a decree for specific 
performance was not binding on the son, who had 

„Rot been made a party to the suit. The Court held 
“that the same decision would have been proper in 
the cas2 of a son born after contract for sale, but 
before actual transfer. (Again no difficulty arises 
as to this) On the other hand, if the alienation 
was made by a father without necessity, and with- 
out the consent of sons then living, it would not 
only be invalid against them, but also against any 
son born before they had ratified the transaction; 
and n> consent given by them after his birth would 
render it binding upon him. [What is relied cn for 
that is Hurodut Narain Singh v. Har Narain Singh 
(8), that is Hurodut Narain Singh v. Har Narain 
Singh. (8) and Tulsi Ram v. Babu (5)], The reason 
of the thing is not of course that the unborn son 
has any right in the family property at the time 
of the alienation, but that on his birth he acquires 
a share in the family property as it then stands, 
(The question here raised is as to the msaning of 
the expression ‘as it then stands’). If a rrevious 
alienation of any portion of the family property 
was validated by consent or failure to set it aside 
in time on the part of the other members of the 
family then im existence, the property in which he 
acquires a sLare at birth is diminished to the ex- 
tent of the portion-thus alienated. If the alienation 
was invalid, he acquires a share in the whole pro- 
perty including the portion purported to Le alienated 
not because the alienation was an invasion of his 
rights, for he had none; but because it was bad 
in itself and did not diminish the corpus of the 
joint family property. (For that Lachmi Narain 
Prasad v. Kishen Kishore (20), relied upon.” 

In Lachmi Narain Prasad v. Kishen 
Kishore (20) it will be found that what 

was decided was this: that where A, alie- 


(19) 34 © 372: 11 O W N 462. 
, (20) 38 A 126; 33 Ind. Cas. 913; A-I R 1916 All. 356; 
14 ALI 2, . 
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nates ut a time when he had a minor son B 
which minor son attained majority in 1: 95 
so that his right to challenge was lost under 
the Limitation Act by 1898 and then after 
1898 B had otker sons born to him, those 
minors have no right of action because 
the right of the son B tosue was barred 
in 1898, so that the property ceased to be 
joint family properly and the subsequently 
born grandsons were not in a position to 
dispute the sale. This case, therefore, 
decides that if there is an -aliena- 
tion, and if the person living at the time 
of the alienation loses the right which he 
undoubtedly has to challenge. that aliena- 
tion by effluxion of time, the result will 
be as though the alienation were good 
becatise it cannot be challenged, the right 
to challenge having been lost under the 
Limitation Act. Therefore the family is 
divested of the property completely and 


‘therefore ihe members of the family cem- 


ing later on the scene after ihe family 
property is thus lost cannot challenge 
that alienation. 

As to Mayne's earlier statement ‘hat the 
alienation, if without necessity and without 
consent, would not only be invalid against 
sons born at the time but also against 
any son born before such sons had ratified, 
it is necessary to consider Hurodut Narain 
Singh v. Har Narain Singh (8), Banwari 
Lalv. Daya Sunker Misser (7) and Chuttan 
Lal v. Kallu (9), Hurodut Narain Singh v. 
Har Narain Singh (8) decides this; thata 
Hindu father has _ no power to settle 
ancestral property by conveyance in his 
life-time or by a will to take effect after 
his death, without the consent of all his 
sons living at the time. Ifsuch sons living at 
the time will not consent, they cannot con- 
sent-after another son is born so as to 
bind the latter. That is to say, even re-° 
garding the position of a settlement as 
similar to an alienation, this is merely 
an authority for the last two lines in the 
passage quoted, viz., “and no consent given 
by them after his birth would render it 
binding upon him.” The reason for this 
we think is as follows (it is not neces- 
sary for us. to decide anything as regards 
this). When the sons consent they perfect 
the alienation end finally divest the fami- 
ly of the property; that is to say, the final 
and effective divesting of the family of 
the property takes place on the giving 
of the consent—Assuming the family has 
not been already divested as a conse- 
quence of the right to sue possessed “by 
the co-parceners existing at the time of 


1936 
the alienation having been lost. Until the 
family has been divested, ithas got a right 
to attack the alienation, and es against 
the family, the slienation is not complete. 
This view proceeds on the assumption 
that the alienation can be perfected by 
the consent of all the members of the 
family living not merely at the time of 


the alienation by the father but at the 
time of the completion of that aliena- 


nation by the assentof the sons. There- 
fore the assent of the sons living at 
the time of the father’s alienation, 


it might be urged, does nut bind a son not 
assenting and living at the time when 
the other sons give their consent. 

In Bunwart Lal v. Daya Sunker Misser 
(7), at p. 822* the following obiter dictum is 
to be found: 

“It is well settled that any co-parcener who was 
born at the time of the completion of the alienation 
(two cases are cited) would be entitled to sue to set 
aside the invalid alienation, and such alienation, 
if invalid because made without the consent of all 
the c)-parceners then in existence can be set aside 
even at the instance of another co-parcener who was 
born subsequent to the alienation.” 

For that latter propcsition the case relied 
upon is the case before mentioned, viz., 
Hurodut Narain Singh v. Har Narain 
Singh (8). In Chutian Lal v. Kallu (9) it 
was held thata member of a joint Hindu 
family who was born after the alienation of 
the family property by another member of 
that family cannot question the validity of 
that alienation, and the foilowing observa- 
tions are passed upon Hurodut Narain 
Singh v. Har Narain Singh (8) and Bunwari 
Lal v. Daya Sunker Misser (7): 

“The learned Vakil fcr the appellant in suppcrt 
of the contention that the plaintiff is entitled to 
maintain the suit, relied upcn a passage in the 
Mitakshara........ccccssscascssecsscoees He further relies upon 
a decision of the Calcutia High Court in Huredut 
Narain Singh v. Har Narain Singh (8). That case 
in our opinion has no bearing upon the questicn 
before us. There it was held that 2 Hindu father 
had no power to settle ancestral property by con- 
veyance in his lifetime or by a will to take effect 
after his death without the consent of all his sons 
living at the time; and where such a settlement 
was not assented to by the sons living at the tims 
and another son was alterwards born, no subsequent 
assent of tke former would be binding on the latter 
ANGGA AL KAEN The Isarned Vakil also 1elies upon 
a dietum cf the learned Judges who decided the 
case in Bunwert Lal v, Daya Sunker Misser (7). 
The dictum is to the effect that an alienation, if 
invalid, because made withcut the consent of all the 
co-parceners then in existence, can be set aside 
even at the instance of another co-parcener who was 
born subsequent to the alienation. Tho authority 
cited for this view is the case in IZurodut Narain 
Singh v. Har Narain Singh (8), to which we Lave 
referred. That case, as we have pointed cut above, 
did not decide the question whether an alienation 
*Page of 13 O W N.—ikd.] 
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validly male at a time when a c.-parcener was 
not in existence could be questiencd by such a 
co-parcener. It seems to us to De clear that a 
plaintiff can qucstion the validity of an alienathn 
of such property only in which he had an mteres: 
at the date of the alienaticn. H his interest came 
into existence subsequently to the alicnaticn, he 
cannot question the validity therevf." 

(As to this see Udavamuihier v. 
Shanmugam Chettiar (133, where the same 
conclusion was arrived at). Then the 
learned Judges cite Meyne: 

“A son cannot object to alienations validly ma le 
by his father before he was born cr bevotten, he- 
cause he could only by birth obtain an interest in 
property which was then existing in his ances- 
tor.” e 

They then proceed, 

“Hence, if at the time of the alienaticn there nud 
been no one in existence whose assent was neces 
sary, or if those who were then in existence had 
consented, he could not afterwards ebjecs on the 
ground that there was no neccssity i r the transac- 
tion.” 

Again there is very little difficulty in 
following that. The question arises whit 
wes the position where there was an after- 
born son and at the time of the alienation 
the alienor was not by himself but had sons 
living who neither consented nor repudiate: 
and then died. 

It is now necessary to turn tothe series, 
commencing with Tulsi Ram v. Babu (5). 
That decides that where an alienation of 
ancestral property is invalid as having 
been made without legal necessity by cne 
member of the co-parcenary without the 
consent of the rest, it is open Lo cc-parcencrs 
to object to such alienation uotwilhstending 
that they were born subsequently thereto. 
This distinguishes Chuttan Lal v. Kallu 19. 
It is a case where there was no gap between 
the birth of the subsequently Lorn son and 
the death of the co-parcencr. It is founded 
upon the quotation from Mayne. The facts 
were that a morigege was made in 1891 by 
A. Ahadtwo sons B and C. B left two 
sons D and Æ. Thesuit wes instituted by 
iLe mortgagee against C, D and Æ. D and 
E were not born at the time of the mort gege 
and it was argucd tLat they could not as 
defendants question the validity of the 
mortgage even though a co-defendant O 
wes in existence at the time of the mortgege. 
Chandramani Prushti v. Jambeswara itaya- 
garu (6), decidcs thet in en cction cfthe 
mortgagee to enforce a moitgege, an alter 
bon sen can challenge the mvurigage made 
by his father (also aparty) if there be other 
co-parceners not essenting at tke time ct 
the alienaticn. The decision follows Tulshi 
Ram v. Babu (5), which is treated ng 
sufficient authorityeand iLere are no further 
reasons given for adopting the view (hat 
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hecan. That again was a case where the 
plaintiff was the mortgagee and there was 
also in that case no gap and the defendants 
in that case included a son in existence at 
the time- of the alienation as well as the 
second defendant who was not in existence 
at the time of the alienation. But there is 
this difference between the two cases, that in 
Chandramuni Prushti v. Jambeswara, Roya- 
garu (6) the son who was in existence at 
the time of ihe alienation was barred by res 
judicata from litigating the question of the 
validity of the mortgage. 
y. Balbir Sahai (4), again there was no gap. 
In that case A mortgaged joint family 
property ata time when he had a son B 
living. Almost immediately after the 
alienation, B by his guardian filed a suit to 
declare the mortgage not binding. While 
that suit was pending C, another son was 
boro. Bdied and the suit he brought was 
dismissed. Then the mortgagee sued C and 
A's widow and it was held that C could 
defend the suit on the same pleas as had 
been urged by Bin B's suit. This decision 
in my opinion involves necessarily the 
view that there is a distinct cause of action 
in BandinC, for otherwise the litigation 
of that cause of action by B, for B was the 
plaintiff, would preclude | thereafler C from 
litigating the same point in the role of 
defendant. And we understood Mr. Raghava 
Rao not to*seriously challenge that view and 
he did not rely on Dhup Kunwar v. Balbir 
Sahai (4) to its full extent but only that 
‘part of it that suggested, apart from the 
question of res judicata, that the second son 
though after-born could raise the defence 
in the mortgagee’s suit. The case proceeds, 
as is apparent from pages 194 and 195, on 
the view that if there is a son in existence 
the father's power to alienate is imperfect 
and consequently the family has a right 
either to set aside the. alienation or to 
defend the suit brought by the mortgagee 
and that right can be wielded while that 
cause of action exists either by a son born 
at the timeor ason born subsequent to the 
transaction. In our present case, conceding 
that view for the sake of argument, it would 
be necessary to go further and show that 
various members of the family have got 
separate and distinct causes of action 
because here all the members of the family 
who could have challenged the alienation 
at the time are dead and with their death 
their right of action, and the cause of action 
itself disappears. See Lachmi Narain 
Prasad v. Krishan Kishore (20), Konga 
Ramaswami v. Thambusami Manigar (10) 
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and (Madras Full Bench); Lachmt Narain 
Prasad v. Kishan Kishore (20), Ramodip 
Singh v. Parmeshwar Prasad (12) and 
Udayamuthier v. Shanmugam Chettiar. (13). 
After a period of time during which the 
father is the sole co-parcener, ason comes 
on the scene. Unless with his birth there 
springs inlo existence a new cause of action, 
it is dificult to see how he can challenge 
the alienation in respect of which all the 
other co-parceners had lost their cause of 
action by death. In Amirthalinga Thevan 
v. Arumuga Ambalagaran (3) the same 
quotation from Mayne is- relied upon and 
no further authority is quoted. That case 
again is a case where the plaintiff was the 
mortgagee andthe defendants included a 
cc-parcener atthe time of the transaction, 
and so this case could have been decided, . 
as it was, on the principle that the success- 
ful defendant, the co-parcener living ‘at: 
the time of the alienation, defended not 
only in his own interest but in the interests 
of the family and, therefore, all benefited 
who were members cf the family at the 
time of the successful defence. There 
again there was no gap, and had there been, 
the Court would presumably have consider-’ 
ed not merely the question of whether the 
action died with the death of an existing co- 
parcener but whether a new cause of action 
sprang up with the birth of an after-bern 
co-parcener. In Konga Ramaswami v. 
Thambusami Maniagar (10) at pages 986, 
987* it is indicated by a Full Bench 
of this High Court that en after-born 
son would not have an independent: 
cause of action to set aside an aliene- 
tion which had taken effect before he was 
born and acquired a sta'us in the co-parce- 
nary. The same was decided by a Bench of 
the Allahabad High Court in Lachmi Narain 
Prasad v. Kishan Kishore (20). And finally 
and, so faras we are concerned, conclu- ` 
sively it was decided by the Privy Council 
in Ranodip Singh v. Parmeshwar Prasad 
(12), that where there was a Hindu father 
with three sons at the time of the alienation 


‘which was in 1893, and there was born 


to him a fourth son in 1900, and a suit was 
brought to recover pzssession of the alie- 
nated properly in 1920, and the right of 
action of the tree sons living at the time 
of the alienation was barred because they 
hed waited until beyond the three years 
after they attained majority, the right of 
action of the fourth son who had brought 
the action within the three years was bar- 
red also, the reason being that he had no 
wPeges of 16 16 L. W-E] ~~ TTT 


aw. 
136 
` Separate cause of action, the cause 
of action was that of his 
elder brothers (as being the co-parceners in 
existence at the time ofthe alienation) and 
that cause of action was barred. So obvi- 
ously, had he had a separate cause of action 
it would not have been barred. Their 
Lordships of the Privy Council observe at 
p. 169*: 

“To the contenticn that by the cited ss. (wiz, 6, 
7 and 8 ofthe Limitation Act), the period of limita- 
tion is extended for three yerrs from the cessation 
of the fourth plaintiff's minority the answer is that 
by theirexpress terms this extended period can 
only be claimed by a person entitled to institute 
the suit at the time from which the period of limita- 
tion is tobe reckoned. The fourth plaintiff does 


not come within this description, for at that time he 
was notin existence.” 


It was faintly argued that but for ss. 6, 
7 and 8, this suggests that the after-born 
son has in himself a separate cause of ac- 
tion, i. e. the restriction imposed is only a 
restriction forthe purpose of the Limita- 
tion Act. But their Lordships state in quite 
unambiguous language at p. 169* that the 
plaintiff's subsequent birth did not create 
a fresh cause ofaction. It follows directly 
that the only cause of action is one which 
arose at the time of the alienation. It is, 
at highest, restricted to those who are, or 
come ints (as to this I express no opinion) 
existence while that cause of action is sub- 
sisting, i. e., while some one exists who 
cansue. Tf that class faile by death, it is 
atan end, it would require a fresh cause 
of action to spring into existence by a later 
birth of, after a gap, a later born son who 
couldsue. This is also important when con- 
sidering the question of what is the starting 
point of limitation in this present case. Rano- 
dip Singh v. Paimeshwar Prasad (12), was 
followed in Udayamuthier v. Shunmugam 
Chettiar (13). 

In Bholanath Khetiry v. Kartick Kissen 
Das (19), it was decided that a member 
of a joint family can contest the validity 
of the alienation by his father or grand- 
father only of such an interest in the ances- 
trel property as existed at his birth and 
vested in him by his birth, and that where 
there is a complete transfer of property by 
mortgage by the father or grandfather prior 
to the birth of such member, the only inter- 
est that may vest on birth is the equity of 
redemption. This was acase where it was 
assumed thatthe alienation was for an 
immoral purpose. Again Mayne is relied 
upon. The alienations were by the grand- 
father who had at that time a son, which 
sou joinedinthem. It, therefore, perhaps 
“Paget 47 A [Ed]. os a 
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does nob carry the matter very much fur- 
ther because it is in the class of cases where 
the alienation is by the whole of the co-par- 
ceners existing atthe time. In Lal Baha- 
dur v: Ambika Prasad (11), however, Lord 
Blanesburgh delivering the judgment of 
the Privy Council stated that where A, a 
father, having two sons living in 1895, alie- 
nates property, both his sons being then 
minors, and one of those sons whom I will 
call B, grows up and in course of time hes 
two sons, those two soas will have no right 
to challenge the grandfathers alienation 
in 1895. His Lordship’s observations are 
as follows :— 

“ Ram. Din, one of these joint managers had two 
sons, Awadh Behari and Jantri Prasad. In 1895, 
Awadh Behari was about 13 years old, Jantri Prasad 
about 3. The respondents, plaintiits in the suit, are 
sons of Awadh Behari. In 1895, they were still 
unborn. This, as will later appear, is one of the 
most important fects inthe cass. 1t follows from 
it that these two mortgage deeds have always been 
binding on the respondents. The only joint family 
estate to an interest in which they succeeded was an 
estate which to the extent of these two mortgages 
had already been alienated.” 

Our conclusion from the above is as 
follows:—that whether or not an after-born 
son can effectively join with existing sons 
to attack or resist an alienation, the cause 
of action or the right to defend is a cause 
or right that was in those members of the 
family that were alive at the time of the 
alienation and were not consenting. The 
right to attack begins to exist atthe mo- 
ment of the alienation and at the highest 
(we do not decide whether it extends so high) 
exists in all members of the family that 
exist while such right of action is intact. If 
that right of actionis lost by those mem- 
bers of the family who had it when it arose, 
i. e., those co-parceners who were in exis- 
tence and not consenting at the time of the 
alienation, if that right of action is lost by 
them by the operation of the statute of limi- 
tation, it is lost to the family and does not 
live on in some child who becomes a co- 
parcener even during the life-time of the 
co-parceners that existed when the aliena- 
tion took place where such co-parceners’ 
cause of action has been barred. And by 
parity of reasoning just as where the right 
of action possessed by the co-parceners ex- 
isting at the time of the alienation, if barred, 
is lost, not only by them but also by any 
member ofthe family later bornif they 
allowed the period of limitation to expire, 
8) it is also lost if those persons who were 
in existence at the time of the alienation 
lost that cause of action by death before 


thare came into existence the after-bory 
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child ; for the after-born child has got no 
right to action in himself, no individual and 
separate cause of action that springs 
up immediatedly he is born, but his 
tight to contest, if any, is derived from 
the right that those in existence at the 
time of the alienation who were not con- 
senting had, and that right is lost to him 


when it is lost to them, and it is lost 
to them when they die, or, when they 
permit the period of limitation to 
expire. 


And now remains the question as to 
limitation. It was argued by Mr. Raghava 
Rao, who admits that Art. 120 is the 
proper article to apply here, that the 
Starting point is mot the date of the 
alienation but the date when the action 
was launched by the mortgagee seeking 
to enforce the mortgage. It will be re- 
membered that in this case two separate 
causes of action at least are being pursued. 
The one is to set aside a decree which 
in effect declares that the mortgage is 
valid and the other is to set aside the 
mortgage and the former is merely a step 
towards the latter and is an idle step 
unless the latter point on being reached 
is successfully achieved. Now it may be 
that the starting point of the cause of 
action which seeks to set aside the decree 
on the ground of gross negligence was 
either (1) the date of the bringing of 
that suit, or (2) the date on which occurred 
the act of gross negligence on the part 
of the guardian, or (3) the date of the 
decree in that suit. I do not pursue 
these varions alternatives because that is 
` not the point that hes to be determined. 
Assuming that the action is in time so 
far as that cause of action is concerned, 
the question remains, is the action in 
time so far as the former cause of action is 
concerned, viz. that part of the claim that 
seeks to set aside the mortgage? 

Divested of all the complexities due to 
the previous suit this action simply be- 
comes an action by a cop-arcener to set 
_ aside the alienation of another co-parcener 


cn the ground that it was made without - 


necessity and I should have thought that 
‘it was beyond argument that that cause 
of action arose at the time of the aliena- 
tion. If that be thetime, then admittedly 
this action was brought more than six years 
after the starting point of Art. 120, which 
is thet time when the right to sue accrues. 
And, therefore, on this ground also, even 
though the answer .to the first point is 
“wrong, this action would - fail as being 
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time-barred so far as that part of it is 
concerned, which seeks to set aside this 
alienation. So far as that part of it is 
concerned which seeks to set aside the 
-decree, other considerations might apply. 
It is said that this is not the right 
way to regard the matter for, assuming 
the right to sue to set aside the aliena- 
tion is now lost, and was lost at the’ 
time of the instilution of this suit, it was 
not lost at the time of the institution. of 
the mortgagee’s action; that, therefore, if 
that action is restored by the setting 
aside of that decree, the minor will be 
relegated ‘to the position he then was in. 
Then he had not lost his right to action and 
accordingly the alienation had not been 
perfected even: assuming Appeal No. 179 
of 1923, Mukand Singh v, Waziruddin 
(1) and Lachmi Narain Prasad v. Kishen 
Kishore (20), were right when they 
said, once the cause of action to set aside 
the alienation is lost, the alienation is 
perfected. It is accordingly urged that 


-although that part of the cause of action 


which seeks to set aside the alienation 


is barred (and accordingly tke elienation 
„is now, perfected) the part of the cause 


of action which (he ?) seeks to set aside, the 
minor may defend on any grounds open 
to him at the time that action was 


. launched and he might accordingly win 


that action (assuming the first point above 
considered was decided in the plaintiff's 
favour instead ofagainst him). Thus we 
should have ‘this action deciding that the 
right to. sue being barred the alienation 
is perfected and yet we should send the 
minor off to defend a suit which if he 
won it would decide that the alienation 
must be sct on one,side. The logic, 
1 confess, appears good; the result un- 
satisfactory. To avoid such a result, I 
think it must be that, whatever may be 
the position where the minor restricts 
himself to defence, where he adopis the 
role also of attacker he must fail if the 
attack fails; he cannot lose in the role of 
attacker and win in the role of defender 
at the same time. Otherwise the Court 
stultifies itself by deciding that the aliena- 
tion is perfected while asking another Court 
to consider*whether this now perfected 
alienation should not now be set aside 
on the ground that it once was void- 
able. i 

This dificulty, of course, only arises on 
the assunption that the conclusion arrived 
at on the first point is wrong. If the 
decision on the first point is right, this 


. 
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“minor. cat neither successfully attack nor, costs one set). ‘The plaintiff will pay the 


‘defend. 


But in my opinion the cause of action 
(to set aside the decree) fails for another 
‘reason. It was necessary for the plaintiff 
to maintain that in that case the guardian 
that was representing the minor's interests 
was so grossly negligent that it is neces- 
sary in the interesis cf justice to set 
aside the decree that was made in that 
case. The reason why it is said that 
guardian, who wasa Court guardian, not 
a relative but a clerk of the Court should 
bel held to have behaved in this grossly 
negligent way, is, that Counsel for his 
reported no instructions; in other words 
he did: not fight the. case. Jn my opinion 
before a Court guardian can be charged 
. with gross negligence and a decree of a 
Court set aside on that ground, very cogent 
evidence is necessary to show that no 
` reasonabie man could fairly have behaves 
as the Court guardien in question behaved. 
There the Court guardian behaved wisely if 
the law was as a Bench «£ this 
High Court has since considered it to 
e a3 a Bench of the Lehore 
High Court has since held it to be oras 
I have now regarded it as being. It may 
be, of course, that we are all wrong. But 
there is no decision tothe contrary, where, 
as here, there is a gap. There are two 
decisions of the Privy Council to the effect 
that an after-born son has no independent 
cause of action and it seems to me that 
“Where the law is such that so many 
Judges can take such a view it would 
be unreasonable to find a layman guilty 
of gross negligence because he arrived 
at the same conclusion. Mr. Raghava 
Rao has urged that there is no evidence 
that he arrived at such a conclusion. 
But we think one must assume that prima 
facie a Court guardian is doing every- 
thing rightly and properly in his office 
until there is some ground for making 
one think he is not; and if one sees a 
Court guardian abandoning a case, one 
should assume, unless there are reasons 
to think the contrary, he is abandoning 
the case because he honestly thinks it 
cannot be fought with any prospect of 
_, Success, and not assume, especially when he 
“isnot a relative but an officer of Court in the 
double sense he is not Only the guardian but 
on the staff of the Court, that he is negli- 
gently sacrificing the interests of a mincr. 
On this ground also in my opinion ihe 
appeal fails.and must.be dismissed with 
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Appeal from Appallate Decree No. 2004 
of 1933 
July 12, 1935 
R. C, MITTER, J. 
MAHADEB PAL-—Derenpant No. 1 
—ÅPPELLANT 
versus 
SIBU CHARAN PAL AND oTHERS— 
RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 14€:4— 
Transfer of non-transferable holding —Rent decree 
against transferee—Purchaser in execution—Rights 


of. 

At the time of the institution of the rent suit 
against him, the lessee must have enjoyment of the 
property, that is to say, the word tenancy implies 
possession of the land by a person claiming a subor- 
dinate interest. 

In the case of a non-transferable holding, itis no 
doubt the law that if there isa saleof the entire 
holding, the landlord is et liberty either to recognize 
tbe transferee or not. But the option must be 
exercised ata time when the transferee has still an 
interest inthe property. Ifthe transferee transfers 
his interest in its entirety to another person he 
drops out of tbe scene altogether, and after this 
further actof transfer if the landlord intends to 
recognize a transferee astenant, the second trans- 
feree can be recognized as tenant, but not eths per- 
son who was a prior transferee but whohad no 
concern withthe land at the date of the so-culled 
recognition, Consequently, a rent suit against the 
transferee of a non-transferable holding, where such 
transferee is neither in possession, nor entitled 
thereto at the time of the institution of the suit, can- 
not bea suit for rent against person representing 
the holding and where, in execution of a decree 
obtained in sucha suit, the holding is purchased, 
the purchaser gets nothing. 

A. against the decree of the Subordinate 
Judge, Additional Court, Hooghly at Howrah, 
dated August 14, 1933, reversing that of the 
Munsif, First Court, Uluberia, dated August 


18, 1932. 

Mr. Panchanan Ghose, for the Appellant. 

Messrs. B. K. Bhattacharjee, R. N. Sirkar 
and Subodh Chandra Dutt, for the Res- 
pondents. 

Mr. Ramendra Chandra Roy; for the 
Deputy Registrar. 


dJudgment.—The subject-matter of this 
suit is a part of a non-transferable ho.ding, 
namely, the land described in schedule kha 
of the plaint, whichis apart of the land 
of schedule ka, which represents the entire 
holding. Defendant No. 10 is The Fort 
Gloster Jute Manufacturing Co, Lid., the 
admitted landlord, end the recorded 
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tenant wes one Rup Chand Pal. Rup 
Cuand sold the land to one Becharam Pal 
who again sold it to one Tarini Charan 
Sardar, cn November 16, 190!. The de- 
fendant compeny did not recognize either 
Becharam or Terini as their tenant. Tarini 
died sometime before the year 192], and 
the finding is that he died without any 
male issue, leaving him sumiviving two 
widows Amodi and Nistarini alias Subas- 
moyee. Neither Amodi nor Nistarini was 
recognised as tenant by the landlord 
company. On April 26, 1921, Amodi claim- 
ing to be entitled to the whole of the pro- 
perty left by Tarini, sold the holding to 
defendant No. 5. The conveyance was in 
the names of defendants Nos. 5 and 7 ; but 
it is admitted that defendant No. 7 has 
no beneficialinterest, the sole beneficial 
owner being defendant No. 5. In this docu- 
ment there is mention of the fact that 
Taraini left another widow Nistarini alias 
Subasmoyee. About three months later 
Nistarini assumed the role of the sole sur- 
viving widow of Tarini end in that assumed 
character sold the holding to defendant 
No. 4. Infact then Amodi was alive and 
she'was alive fora considerable number 
of years thereafter. In 1924 defendant 
No. 5 sold the land tothe plaintiff. Before 
this sale by defendant No. 5 to the plain- 
tiff the landlord company had not recogniz- 
ed defendant No.5 as tenant; apparently 
they proceeded on the footing that they 
would not recognize any of the transferees 
but would hold their recorded tenant Rup 
Chand responsible. 

In the year 1929, however, the landlord 
company brought suit for rent against 
defendant No. 5 and recorded a decree. This 
was the first act of recognition, as the evi- 
dence on the record shows, of defendant 
No.5 astenant by the landlord. When 
they obtained the decree they put it up 
for execution and at the execution sale 
defendant No. 1 purchased the holding. On 
that the plaintiff has instituted the present 
suit for a declaration that the rent decree 
passed in that suit, namely, Rent Suit 
No. 766 of 1929, is nota rent decree at all, 
and the sale in execution thereof is void 
and cannot affect his interest. He accord- 
ingly preyed for kkas  pcssessicn of the 
hud described in schedule Aha, his possss- 
sion being disturbed. In the plaint, how- 
ever, Le recites the facts by which ke 
claims titie tothe whole tenancy, namely, 
the land of schedule ka and confines his re- 
lief to a portion thereof, namely, the land of 
schedule kha because from it he has been ‘dis- 
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possessed by the auction-purchaser. There 
are other aliegations in the plaint as tothe 
nature of theinterest of one Uttam who 
was in possession of tha land of schedule kha. 
This question need not be determined, 
inasmuch as according to the findings arriv- 
ed at br the Couris below, ifthe plaintiff has 
title, and if the sale in execution of the 
decree passed in the rent suit has not 
affected his interestin the land, heis en- 
titled to adeclaration of title to the lands 
of schedule ka and possession cf the lands 
of schedule kha; the only other question 
being whether he has title to the whole of it 
or only toa part as cosharer with defen- 
dant No. 4. So far as the landlord company 
are concerned, they took up a very curious 
attitude. They admitted that they institut- 
ed the suit for rent against a wrong man, 
that is to say, ellhough they instituted the 
suit for rent against defendant No. 5, they 
maintain in the present suit that 
defendant No.5 is not their tenant. This 
defence is in effect an admission with 
regard to a good part of the claim ‘as 
made by the plaintiff. ' 

So far as the defendant No. 1 is concern- 
ed, he took up tke position ihat the rẹnt 
suit was a competent suit end the decree 
passed therein wes a valid rent decree, 
andthe sale in execution ‘of thet deciee 
passed the entire holding to him. He sup- 
ports this defence cn the following grounds: 
He says that the holding is a non-transfer- 
able holding, and it is in fact so. Then 
he says that on the transfer of such a hold- 
ing, it is opento the landlord either to 
recognize the transferee as his tenant or 
not, and if there be transfers to many per- 
sons, it is open tothe landlord to recog- 
nize any ofthe transferees whom he chooses. 
The landlord company instituted the suit 
for rent in 1929 against defendant No. 5 
and tkereby recognized defendant No. 5 
as their tenant. The suit, therefore, was 
against ihe tenant who represented the 
holding in the landlord’s sherista, and the 
decree passed therein was a decree for 
rent and the sale wasa valid sale of the 
holding. Thisis the argument which is 
urged on behalf of the defendant No. 1. 

The positian of defendant No. 4 is very 
peculiar and the altitude which he has. 
taken in this suit can be figuratively pati 
as an attempt on kis part to kill two 
birde with one stone. He says in the first 
instance that the decree obtained by the 
landlords in the suit of 1929 is nota rent 
decree, because they could not have at-that. 
time recognized defendant Nod as their 
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tenant. Here he makes a common case 
with the plaintiff to put’ out the claim of 
defendant No.1, but he goes further and 
says that defendant No.5 had no sub- 
sisting interest in the property at the date 
of the suit, Amodi having died before the 
institution of the suit. He puts forward this 
ground on the basis that there were two 
widows, they could no doubt deal with 
their life estates separately, but if an 
alienation is to be made for legal necessity, 
itis absolutely necessary that the two co- 
widows must either join, or the alienation, 
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if made by one of the two co-widows, must- 


be by her either asan agent of the other 
co-widow or with her express or implied 
consent. In this case he says that 
Amadi did not act either as an agent of 
Nistarini or with the consent express or 
implied of Nistarini and for this purpose 
he relies on the well-known case of Gauri 
Nath Kakaji v. Gaya Kaur (1). 

Feeling the difficulty that the same argu- 
ment may be turned egainst him because 
he also purchased from Nistarini at a time 
when Amodi was alive, Nistarini having 
ignored Amodi, he relies upon the provi- 
sions ‘of s. 43 of the Transfer of Property 


Act. He says thatinthe deed which Nis-. 


tarini executed in his favour, she represen- 
ed that she was the owner of the whole being 
the sole widow of. Tarini. Since’ Amodi 
died, says he, and Nistarini got the whole 


of the property by survivorship, Nistarini. 


was bound to make good the. terms of the 
conveyance and by reason of s. 43 of 
the Transfer of Property Act he has acquir- 
ed the whole of the property. This defence, 
if accepted, would put the plaintiff out of 
Court altogether and therefore I have 
described his attitude as an attempt of a 
` man who wants to kill two birds with one 
stone. ` | 

It is necessary to deal with the second 
line of defence first and I shall deal with 
the other defence later on, a defence which 
really supports the case of the plaintiff. 
The answer tothe second line of defence 
adopted by defendant No. 1, lies in certain 
proceedings which took place between 
defendant No. 4 and defendant No. 5 in 
1923. A suit was instituted betit ended 
in a compromise. They, the defendant No. 5 
and defendant No.4, agreed to divide the 
property half and half on the basis that 
there were two widows and each of the 


(1) 55 I A399; 111 Ind. Cas. 485; 50 W N 661; 
A TR 1928 PO 251; 28L W 378; 55 MLJ 339; 
(i028) M W N 758; 43 OL J405; 33 OWN 39; 31 
Bom. LR 1; 26 A LJ 1174; 10 P LT 199 (P ©), 
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widows had transferred an absolute 
estate to each of them. The re- 
sult was that each of them took a moiety 
of the property absolutely. The plaint, the 
petition of compromise end the decree 
passed onthe petition of compromise of 


‘that suit, viz., Exs. D. 4 and E, respectively, 


are on the record of this suit. Having re- 
gard to this fact, it is not open to defendant 
No. 4 to turn round, ignore the inter partes 
decree and say that defendant No. 5 has no 
title to the land in suit. In this view of 
the matter itis not necessary to consider 
whether defendant No. 4 can really, for the 
first time,in this Court rely on the pro- 
visions of s. 43 of the Transfer of Property 
Act. Itis quite clear from the written 
statement thaton the case which he made 
in the Court of first Instance, it would not 
have been possible for him to base his con- 
tention on the provisions of s. 43 of the 
Transfer of Property Act. But inasmuch as 
the rights of defendants Nos. 4 and 5 
inter se have been clinched by the com- 
premise decree Ex. E, itis unnecessary 
to consider further the question raised in 
this Court; based on the provisions of s. 43 
of the Transfer of Property Act. 

The’ Court of first instance dismissed the 
plaintiff's suit finding that defendant No. 5 
had been recognized by the landlord com- , 
pany as tenant and the rent suit wasa good 
suit. The lower Appellate Court has revers- 
ed that decision and has come to a finding 
that the plaintiff Has got eight annas 


share in the property. The learned Sub-'. 


ordinate Judge held’ that the landlord’ 
company were not entitled to institute the 
suit for rent against defendant No. 5and 
the sale in execution of that decree had not 
affected the interest of the plaintiff. For 
the purpose of coming to this conclusion the 
learned Subordinate Judge has relied on 
the provisions ofs. 146-A of the Bengal 
Tenancy Act, butI do not think that that 
section has any relevancy in this case, and 
I do not follow the reasonings of the learned 
Subordinate Judge. But although the reasons 
of the learned Subordinate Judge 
may not be sound, do not 
think that ihe decree passed by him is 
an erroneous decree, and the short reason 
for that is this, thatin the year 1924 de- 
fendant No. 5 had parted with his interest 
jn the holding in favour of the plaintiff and 
the landlord company after this event 
could not, in my judgment, recognize de-, 
fendant No. 4 as their tenant and proceed- 
ing on that footing they coulé not institute 
a suit for rent against him. In the csse of 
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non-lrensferable holding, it is no doubt the 
„law that if there is a sale ofthe entire 
holding, the landlord is at liberty either 
to recognize the transferee or not. But ihe 
option must be exercised at atime when 
the transferee has still en interest in the 
property. If the transferee transfers his 
interest in its entirety toanother person 
ke drops out ofthe scene altogether, and 
‘after . this further act of transferif the land- 
lord intends to recognize a transferee es 
tenant, the second transferee can be re- 
cognized as tenant, but not the person who 
was a prior transferee but who had no con- 
cern withthe land at the date of the so- 
called recognition. Jt is the fundamental 
principie that a lessee must have enjoy- 
ment ofthe property, that is to say, the 
word tenancy implies possession of the 
land bya person claiming a subordinate 
interest. By no stretch of imagination can 
defendant No. 5 be called a tenant of the 
land after he hed parted with his right to 
possess end enjoy the land in favour of the 
_ plaintiff by his sale in the year 1924. In 
the yesr 1929, defendant No. 5, therefore, 
was a complete siranger to the land, and 
tle lendlord' company cannot recognize a 
man of the street as their tenant, and on 
the basis of that recognition, institute a 
suit for rent. This is exactly what has 
-happened in the present case. Therefore, 
the suit which was institutet ` by the land- 
‘lord in 1929 against defendant No. 5 can- 
not be a suit for rent against a person 
. Yepresenting the holding- by any stretch 
of imagination. 

In this view of the matter I hold that the 
sale in execution ofthe decree passed in 
the eo-called suit for rent filed in 1929, has 
not affectedeither the interest of the plain- 
tiff or defendant No.4, that is to say, de- 
fendant No.1 has got nothing by the pur- 
chase atthe execution sale. Itis for these 
reasons and not for the reasons given in 
the judgment cf the learned Subordinate 
Judge that I confirm his decree. 

The result is that this appeal is dismissed 
with costs. The piaintiff-respondent is en- 
tiled to the ecsts of this appeal. So far 
zs defendant No. 4 rcepondent is conceined, 
he must bear his cwn costs of this 
eppes 

Prayer fur leave to appeal under s. 15 
of tle Letters Patent is reused. 


De Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 1925 and 1926 
of 1931 
February 20, 1936 
VENKATARAMANA Rao, J. 

vV. E. RAMA V. E. RAMANATHAN 
CHETTIAR—P Laintirg—APPSLLANT 
versus 
KALIDASA KAVANDAN AND ANOTHER 

—DEFENDANTS——-RESPONDENTS À 

Inam—Service inam—TInalienability—Mortgage of 
such inam, whether valid—Alienation — Validity — 
Tests- Fact that Court chooses to appoint Receiver— 
Whether test for validity of alienation.. oe . 

A mortgage of a temple servico inam is invalid. 
Prohibition of alienation cf such lands is not con- 
fined to out and out sales but extends also to mort- 


gages. Sundaraja Dikshatulu v. Seshari Dikshatulu 
(1), followed. f 

The fact that the Court might choose to appoint a. 
Receiver in a particular case cannot be taken into 
acc unt in testing the validity cf an alienation.. | 

SO. A. against the decree of the Dis- 
{rict Court of Madura in A. S. Nos. 284 
and 285 of 1929 preferred against the 
decree of the Court-of the District Munsif 
of Tirumangalam in O. §.Nos. 643 and 
and 644 of 1928, respectively. A 

Mr. A. Sundaram Aiyar, forthe Appellant. 

Mr. C. Veeraraghava Aiyar, for thé Res- 
pondents. i 

Judgment.—The quertion raised in 
these second appeals is whether a mort- 
gage ofa temple service inam is valid. 
It is conceded by Mr. Patanjali Sastri 
that a sale of it is invalid. But he con- 
tends that a mortgage stands on a different 
footing. In Sundaraja Dikshatulu v? 
Seshari Dikshatulu (1), Kumaraswamı 
Sastri, J was inclined to the view that a 
mortgage would be invalid. On page €0* 
he observes : 

“It has now been settled by 
alienations of temple service lands by sale, gift, - 
or mortgage are invalid. I need only refer to 
the decision ofthe Full Bench in Anjaneyalu v. 
Sri Venugopala Rice Mills, Ltd. (2).” 

The Full Bench case dealt with the case 
of attachment in execution of a decree. 
The ground of prohibition is. based on 
public policy. As Sir Walter Schwabe 
observes, analienation by the holder: 

‘Ts quite oppcsed tothe nature of his interest 
and duty (namely that he should enjoy the pro- 
duce of the Jund as salary for the public ser- 
vices he had to render) that he shculd sell or 
alienate it, leavirg himeelf withcut the means of 
subsistence end withcut Juither iuterest in the 
place cr in the performance of the services Anja- 
nezala v. Sri Venugopala Rice Mill, Lid. (2).” 

d) 54 ML J 76; 106 Ind. Cas. 426; (1927) M W N 
556; 26 L W 739; A I R 1928 Mad. 35. 2 

(2) 45 M 620; 70 Ind. Cas, 466; 15 L W 513; 42 M L 
J 477; 30 M L T 255; (1922) M W N 307; AIR 1922 
Mad. 197. g 


* Page of 54 M. L JK] 


this Court that 
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It was on this ground that the attach- 
ment was held tobe invalid asthe sale 
in pursuance thereof would deprive the 
inamdar ofthe land and then consequent 
loss of services tothe temple. Mr. Patan- 
jali Sastri contends that a mortgage 
would not necessarily lead to this result as 
it might be open to Courts, instead of 
- ordering a sale, to appoint a Receiver to 
appropriate the profits towards the debt 
after making due provision for the main- 
tenance of the holder of the inam and he 
also relies on the cases where the Courts 
permitted leases of such imam lands. 
Leases have been upheld on the ground 
that 

“Very often leasing the land is the usual or 
the beneficial mode of enjoyment and although 
the land is cultivated by some one else he pro- 
vides for himself what was intended he should 
have, namely, a sustenance from the land.” 


But’ even in the cases of leases, Kuma- 
raswami, Sastri, J. observes in Sundaraja 
Dikshatulu v. Seshari Dikshatulw (1), 
where a transaction by way of a lease was 
held to be valid : 


“A lease for 99 years or for a long term is 
as much an alienation as asale or mortgage is..,.” 


Therefore ifthe alienation is such that 
it ‘would lead tothe loss or deprivation 
of property to the temple, it must be held 
to be invalid. A mortgage would lead to 
the loss of the property. In fact the 
prayer in this case was forsale of the 
property. The fact thatthe Court might 
choose to appoint a Receiver in particu- 
lar cases cannot be taken into account 
“in testing the validity of an alienation. 


Publie policy requires that the property 
should, as far as possible, be kept out of the 
reach of the creditors of the holder of the 
inam to secure ihe due performance of 
service in which the public are interested. 
A mortgage of the property would prima 
facie be detrimental to the interests of 
the temple. Mr. Patanjali Sastri relied on 
Standing Order No. 54, cl. (2) of the 
‘Board of Revenue,which provides for resump- 
tion of religious and charitable inams on 
alienation. The said cl. 2 itself gives an 
indication that the alienation is prima 
faciea ground of resumption unless as 
part of the transaction : 

“The alienation is subject to the® payment to 
the institution orin -support of the service a sum 
not less than the net assessment of the land.” . 


The mortgages in question do not pro- 
vide for any such payment. I am, there- 
fore, of opinion that the mortgages in 
question are invalid and the decrees of 
the lower Court are right. 
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In the result, the Sécond Appeals ` fail 
and are dismissed with gosts in, A. No, 
1925 of 1931 only, 

A. Appeals dismissed: 


eee: 


CALCUTTA HIGH COURT 
Appeal from Original Decree No, 166 of 1931, 
March 25, 1935 
GUSA AND BARTLEY, JJ. 
PURNA CHANDRA DE—PLAINTIFF 
—APPELLANT 
VETSUS 
MUHAMMAD TUKA MIA AND OTHERS 
—DzFENDANTS—RESPONDENTS 

Deed—Construction—Mortgage bond—Stipulation 
for interest—Held, that compound interest could be 
claimed. 

The stipulations contained in a mortgage bond, 
so far as the payment of interest was concerned, 
were these. “We shall pay interest on it at ths rate 
of Re. 1-12-0 per cent. per month. We shall re-pay 
the entire amount of principal and interest (whioh 
will be) due to you within the month of Magh of 
the current year, which is the due date. Failing 
to repay within the said due date, we shall pay 
interest at the said rate up till the date of realiza- 
tion on the entire amouut, .either amicably or by 
suit and shall pay every year the annual interest 
calculated upon the said money. In default, the 
Outstanding interest shall be added to the principal 
on the expiry of each year and we shall pay interest 
(thereon) at the said rate of Re. 1-12-0 by way of 
compound interest:” 

Held, on construction of these stipulations, that 
compound interest could be claimed upon them. 

A. against the decree of the Subordinate 
Judge, Sudharam, Noakhali, dated Novem- 
ber 8, 1929. 

Messrs. Ramaprosad Mukhopadhaya and 
Jajneswar Majumdar, for the Appellant. 

Messrs. Rajendra Chandra Guha and Ma- 
hendra Kumar Ghose, for the Respondents. 

Judgment.—This appeal is directed 
against a preliminary decree passed by the 
learned Subordinate Judge of Noakhali in a 
suit for ejectment of a mortgage (?) and for 
for other incidental reliefs. The mortgage- 


“bond, on the basis of which the suit was 


instituted by the plaintiff-appellant in this 
Court, was executed on April 24, 1916; and 
it contained stipulations for payment of 
simple interest as well as for payment of 
compound interest at the rate specified, in 
certain events. An issue was specifically 
directed on this part of the case to the effect 
following : 

“ Issue No. 2. What is the rate of interest agreed 
upon by the parties ? Did the executants contract to 
pay compound interest ? Can ths plaintiff get com- 
pound interest as claimed on tne strength of the 
bond?” 

The stipulations contained in the mort- 


gage bond, so far as the payment of interest 
was concerned, were these: ‘We shall jay 
in erest on it at the rate of Re. 1-12-0 pes ` 
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cent. per month. We shall re-pay the entire 
amount of ‘principal and interest (which 
will be) due to you within the month of 
Magh cf the current year, which is the due 
date. Failing torepay within the said due 
date, we shall pay interest at the said 
rate up tillthe date of realization on the 
entire amount, either amicably or by suit 
and shall pay every year the annual 
interest calculated upon the said money. 
In default, the outstanding interest shall 
- be added tothe principal on the expiry of 
each year and we shall pay interest (thereon) 
at the said rate of Re. 1-12 by way of com- 
pound interest. The Judge in the Court 
below, on a construction of these stipulations, 
gave effect to the defence in the suit, and 
held that the plaintiff was not entitled to 
get compound interest as claimed by him 
in the suit. A decree was passed in favour 
of the plaintiff, allowing his claim in part, 
in the form of a preliminary decree, as con- 
templated by law. The plaintiff has appeal- 
ed to this Court. 

The question for consideration in the 
‘appeal is one of construction of the mort- 
gage-bord, on which the claim in suit was 
based, so far as the stipulations for payment 
of interest were concerned, which have heen 
set out above. On a consideration of these 
stipulations, we are unable 1o hold, as has 
been held by the Judge in the Court below, 
that the bond is silent whether the com- 
pound interest at the rate of Re. 1-12 
is torun monthly or yearly or whether it is 
for each hundred rupees or otherwise; or 
that under s. 93 of the Indian Evidence Act 
evidence is not admissible to supply the 
defect and that the plaintiff, therefore, was 
not entilled to get compound interest. As 
has been indicated above, we are unable to 
accept this view of the mortgage-bond, 
having regard tothe clear stipulations con- 
tained therein as to payment ofinterest and 
compound interest. 

In our judgment, the decision of the 
- Court below is erroneous, on a proper con- 
struction of the mortgage-bond in suit, 
having regard to the clear stipulations as tu 
payment of compound interest in certain 
events, which have undoubtedly happened. 
The plaintiff was entitled on the mortgage 
bond, to get compound interest as claimed 
by him in the suit; and a decree should 
have been passed in his favour for the 
realisation of the entire amount claimed in 
the suit by enforcement of the mortgage 
security evidenced by the mortgage bond, 
dated April 24, 1916, on the materials before 
the Court. É 
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A point was raised in support of the 
appeal, that the Court below ought to have 
directed the inelusion of all subsequent 
costs, charges, expenses and interest In the 
final decree to be applied for by the plaintiff 
in ihe event of the defendants failing to 
pay as menticned in the preliminary decree. 
Tt need only be stated that necessary direc- 
tions are to be given in the matters mention- 
ed, when the final decree in the suit comes 
to be passed by the Court below. j 

At the conclusion of the argument, a point 
was raised on behalf of the defendants- 
respondentsin the appeal, bearing upon 
the question of the applicability of the 
Bengal Money Lenders Act, 1933, to the case 
before us. The question was not raised 
before the Court below. In view of the 
position that the defendants-respondents 
have pressed this point before us, we have 
acceded to their prayer for sending the 
case back to the Court below for decision. 
of the question of the applicability of the 
Bengal Money Lenders Act, 1933, to the 
present case. Inthe event of the Judge 
in the Court below coming to the decision 
that the provisions of the Bengal Money 
Lenders Act, 1933, have any application to 
ihe present case, liberty should be given to 
the plaintiff-appellant in this Court 
to amend his plaint, end to give further 
evidence for the purpose of meeting the 
points that may be raised in support of the 
defence. The defendants wil be at 
liberty to file additicnal written statements, 
if they are so advised. Our decision on 
the question of interpretation of the 
morlgage bond will have to be taken into 
consideration, when a decision is ultimately 
given by the Court below, after the question 
of the applicability of the Bengal Money 
Lenders Act, 1933, to the present case, has 
been considered in the light of the pleadings 
in the suit as amended according to the 
directions of this Court, and upon the further 
evidence that may be adduced in this case 
by the parties concerned. : 

In the result, this appeal is allowed; the 
decision and decree of the Court below are 
set aside, in so far es they concern the 
interpretation of the stipulations contained 
in the mortgage bond, which was the basis 
of the plaintiff's claim before the Court. 
The case is, however, remanded to that 
Court for a decision on the point raised 
before us by the defendants-respondents, 
to which reference has been made above. A 
preliminary decree will be passed, by the 
learned Judge in the Court below, in view 
of the decision arrived at by him on the 
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consideration of the question of law raised - 


before us. 

The appellant isentitled to have his costs 
in this appeal; the hearing fee in this Court 
is assessed at five gold mohurs; further costs 
‘in the suit will be at the discretion of the 
Court below, when the preliminary decree 
is passed, after the directions contained in 
this judgment have been complied with. 

D. Appeal allowed. 





_ LAHORE HIGH COURT 
First Civil Appeal No. 1710 of 1932 
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JOLDSTREAM AND Barne, JJ. 
MUKAND SINGH—Osszctor—AppsLLANt 
versus 
PURAN DAS, PETITIONER AND 
SUNDAR SINGH AND OTHERS—OBJIROTORS 
— RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 16 (2) 
(iii), 2 (2)-That institution is Gurdwara, how 
proved—Held, that institution at Kamalia, in Mont- 
gomary District, known as Dharamsala Saindaswalt 
was not Sikh Gurdawara—Presence of Granth Sahib, 
whether inconsistent with institution being udasi 
dera —Udasis, whether Sikhs. 

In order to succeed in provingthat a Dharam- 
sala isa Sikh Gurdwara under the provisions of 
s. 16 (2) (iii) of the Sikh Gurdwaras Act, the peti- 
tioners have to prove both that the Dharamsala 
was being used for public worship by Sikhs before 
and at thetime of the presentation of the petition 
and that it was established for this purpose. 

Held, that an institution at Kamalia in Mont- 
gomary District, known as Dharamsala Saindaswali 
was used for public worship by Sikhs before and 
at the time of the presentation of the petition but 
it was not proved that this institution was estab- 

‘lished for public worship by Sikhs. 

The presence of the Granth Sahib in an institution 
pan inconsistent with the institution being an Udasi 

era. 
Udasis are not Sikhs for the purpose of the Sikh 
Gurdwaras Act, and the change in the definition of 
Sikh inthe Act, by amending Act III of 1930, does 
not affect their position. Ram Pershad v. Sheromoni 
Gurdwara Parbandhak Committee (1) and Hem Singh 
v. Basant Das (2), followed. 
No general presumption can be drawn that the 

Udasis are generally recognised as Sikhs, from the 
facts that they not only pay special reverence to the 
Adi Granth but also respect the Granth of Gobind 
Singh and attendthe same shrines as the Sikhs 
generally. 


F. C.A. from the decree of the Court of 
the Sikh Gurdwaras Tribunal, Lahore, dated 
July 20, 1932. 

Messrs. Bhagat Singh and R. C. Man- 
chanda, for the Appellant. e 

Messrs. Jagan Nath Aggarwal, Iqbal 
Singh and Shaukat Rai, for the Respondents. 

Coldstream, J.—This judgment will 
dispose of the two appeals Nos.1710 and 
1711 of 1932 against a decision of the 
Second Sikh Gurdwaras Tribunal that an 
institution at Kamalia in Montgomary Dis- 
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wali which had been claimed in a petiticn 
presented to the Local Government under 
s.7 of the Sikh Gurdwaras Act, to be a 
Sikh Gurdwara was nota Sikh Gurdwara, 

On that petition being published two 
Petitions were presented unders. 8 of tha 
Act, one No. 209 by Puran Das, the Mahant 
of the Institution, and the other No. 210 by 
thirty-two Hindu residents of 
Kamalia who asserted that the Dharamsala 
was an Udasi institution. 

The Tribunal issued notice to the signa- 
tories of the original petition presented 
under £. 7, and to the Sikh Gurdwara Par- 
bandhak Committee. The latter declined 
to become a party to the proceedings. Two 
of the former Sunder Singh and Jai Kishen 
Singh appeared before the Tribunal. Pro- 
ceedings were ordered to be ex parte against 
the others. 

On August 4, 1930, the proceedings were 
adjourned at the instance of Counsel for 
Sunder Singh and Jai Kishen in order that 
they might be dealt with together with 
similar petitions relating to the Dharamsala 
at Chauntra Sargana in Multan District 
submitted by Puran Das and forty-two 
Hindus of Chauntra Sargana which petitions 
were before the First Tribunal. Those peti- 
tions Nos. 337 and 338 were transferred to 
the Second Tribunal. 

On March 16, 1931, when. all four petitions 
were to be dealt with, the Tribunal was in- 
formed that the Sikh Gurdwara Parbandhak 
Committee did not wish to be joined as par- 
ties in the proceedings relating to the peti- 
tions Nos. 337 and 338 and the only three 
Sikhs who appeared in compliance with 
the notices issued to them in respect of 
these petitions declared that they did not 
wish to contest the claim made in them. 
The Tribunal accordingly passed orders on 
the petitions Nos. 337 and 338 declaring 
that the Dharamsala at Chauntra Sargana 
was not a Sikh Gurdwara. 

On the same day the Tribunal ordered 
that petitions Ncs. 209 and 210 would be 
tried together, the only issue being whether 
the Dharamsala Saindaswali wasa Sikh 
Gurdwara under the Sikh Gurdwaras Act. 
On June 4, 1931, six of the Sikh petitioners 
under s. 7, attended the Court and applied 
for the ex parte order to be set aside as 
against them. This application was accept- 
ed apparently because the applicants had 
not been served with notice. A similar ap- 
plication made on behalf of the Sikh Gur- 
dwara Parbendhak Committee was rightly 
rejected. Atthe same time the Tribunal, 
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withsome hesitation granted an apolication- 
by Mukand Singh, who had not appeared 
before to contest the petition, to have the 


- ex parte order against him set aside, in 
. view of his statement that he “did not think 


hehad been given notice.” After this the six 
other petitioners under s. 7, against whom 
the ex parte order had been set aside, made 
statements that they did not wish to re- 
sist Puran Das's claim. Next day the Tri- 
bunal commissioned its Reader Ali Moham- 
mad to inspect the Dharamsala. Ali Moham- 
mad visited the Dharamsala and submit- 


. ted a report on June 7. 


After some of the evidence for the objec- 
tors, 4. e. (that is to say the Sikhs) had 
been recorded on August 15, the hearing 


. was adjourned as the case had “almost 


t 


been compromised.” The compromise, how- 
ever, fell through and the Tribunal pro- 
ceeded to record evidence on January. 5 
and 6,1932. On the latter date an order 
was passed that the proceedings had been 
ex parte as against Sundar Singh and Jai 


. Kishen Singh since July 13, 1931. Thus 
. the only objector remaining a party.to the 


` 


.case was Mukand Singh, whohad appeared 
before the Tribunal more than a year after 


“the proceedings had started. Evidence was 


concluded on May 11, arguments were 


- finished on June 29, 1932, and on July 4, 


Sardar Kharak Singh delivered a judgment - 
-in fayour of the objectors, finding that the 
. Dharamsala was a Gurdwara within the 


definition in s. 16 (2) (iii) of the Sikh Gur- 
dwaras Act inasmuch as it was proved that 


“it had been founded for public worship by 


Sikhs and was being used for such worship. 
From this judgment the President and the 
third member of the Tribunal dissented, 
with the result that the Tribunal by a 
majority declared the Dharamsala not to 
be a Sikh Gurdwara. It is against this 
decision that the appeals now before us 
have been presented, the only appellant in 


each case being Mukand Singh. 


In order to succeed in proving that the 
Dharamsala is a Sikh Gurdwara under 
the provisions of s. 16 (2) (ii) of the Act, 
which isthe case put forward by the ap- 
pellants, the appellants had to prove both 
that the Dharamsala was being used for 
public worship by Sikhs before and at the 
time of the presentation of the petition and 
that it was established for this purpose. 

There is a good deal of evidence that 
since about 1898 public Sikh religious ser- 
vices have been held from time to time 
in the Gurdwara. Shabads have been 
sung in the presence of the Granth Sahib, 
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four copies of which have been displayed 
for worship-—two in one apariment and two 
in another resorted to by women. Amrit 
has sometimes been administered, the 
Granth Sahib recited, though not regularly 
nor by professional Granthis and morning 
and evening Sikh services have been held. 
Tt is true that the witnesses are, mostly re- 
lated to Mukund Singh by blood or mar- 
riage or are interested in him but this is 
natural for, according to the evidence, the 
Sikhs in Kamalia are few and inter-related 
(O..W. No. 13.) 

There is alsosome documentary evidence 
to which I will refer later indicating that 
the third Mahant Brahm Das who died about 
the year 1920 had strong Sikh leanings 
and reverenced the ten Gurus. His Chela 
and suecessor Ram Das described his oc- 
cupation as Sikhi when he sold some land 
belonging to the institution for the purpose, 
according to the deed of sale, of construct- 
ing of Gurdwaras at Nankana Sahib and 
Kamalia. 

The evidence onthe other side that the 
Granth Sahib is not and never has been 
worshipped or recited and that there has 
never been any public worship in the 
Dharamsala other than that of the Gola 
Sehib and the image of Baba Sri Chand is 
mesti unconvincing and discrepant and I 
believe it to be untrue, although I see no 
reason to reject the respondents’ evidence 
thatthe Murti of Babu Sri Chand and a 
Gola Sahib or Ball of ashes (the ordinary 
object of Udasi worship) have been wor- 
shipped in the institution. 

It is, in my opinion, proved that the insti- 
tulion was used for public worship by Sikhs 
before and at the time of the presentation 
of the petition. 

lt remains to decide whether the 
Dharamsala has been proved to have been 
established for public worship by Sikhs. 

There is no documentary evidence to show 
for what particular purpose tke Dharam- 
sala was established. It was founded by 
Bawa Sain Das, an Udasi Sadh, who was 
the founder and Mahant of the Dharamsala 
at Chauntra Sargana, and the Mahants of 
that Dharamsala have already been the 
Mahanis of this institution, the succession 
being from Guru to Chela. Sain Das died 
in 1872. The second Makant was his Chela 
Narain Das, the third, another of his Chelas 
Brahm Das, the fourth Ram Das and the 
fifth Puran Das who presented the petition 
No. 209 and is the respondent in appeal 
No. 1910. It was admitted by the appel- 
lants’ own witness Sundar Singh that this 
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‘Dharamsala and the ‘Chauntra are one 
institution, managed and financed by the 
-samé Mahant. 

.For the appellants itis contended that 
the proved prevalence of Sikh worship dur- 
ing the last thirty years affords, in the 
absence of any evidence of a change in 
: the form’ of worship, basis for a strong pre- 
“sumption that the Dharamsala was founded 


‘ .for Sikh worship and that this presump- 


. tion is strengthened by the evidence that the 
Granth Sahib has always been kept in the 
Jinstitution, that the third Mahant, Brahm 
-Das was at heart a Sikh, and that Bawa 
Sain Das, the founder, belonged to the 
- Almast Dhuan or order of Udasis. 
- It is not disputed that a copy of the 
. Granth Sahib was placed in the Dharam- 
‘sala when it was founded, but its presence 
-there is consistent with the institution being 
‘an Udasi Dera. 

In support of the contention that Brahm 
Das was a Sikh, reliance ¿is placed .before 
as on two Gurmukhi books Exs. 0.2 and 
O.3. The particular passages quoted have 

“not been translated but as the books were 
admitted in evidence, we have allowed 
_reference to be made to them. The first 
which wes published about 1914 is alleged 
‘tohave been written bya Sikh called Dhara 
- Singh, father of the objector’s witness Budh 
Singh (O. W. No. 24). The second purports 
to be the work of Brahm Das who died 
“about the year 1919 (P. W. No. 27) but was 
published, according to the objectors’ wit- 
-ness Karam Singh (O. W. No. 1), two or 
‘three years after his death. The first book 
“describes, so we are informed, the Sikh 
‘religious ceremonials held in the Chauntra 
Sargana Dharamsala, the parent institution, 
but the statements made in this book can 
-have little importance now in view of 
the fact that that institution has been found 
-notto bea Sikh Gurdwara. The second 
“book praises the Sikh Gurus and invokes 
‘their blessings. If also solicits the help 
of Baba Sri Chand, the founder of the 
“Udasi sect, The book has upon its cover 
a reproduction of a photograph, presum- 
ably of the author, and a comparison of it 
‘with another photograph proved to be of 
‘Brahm Das, leave no doubt that the book 
was-written or, at any rate, inspired by 
Brahm Das. The contents’ of the book 
prove only thatthe author reverenced the 
Gurus and the Sikh religion. Assuming, 
however, that Brahm Das in his time was 
looked upon as a Sikh, this fact is not evi- 
dence that Sain Das who was certainly an 
‘Udasi professed the Sikh religion ar was 
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known to be a Sikh or established this 
institution for Sikh worship. ; 

The evidence that Sain Das belonged 1o 
the Almast sub-division or order (Dhuan) 
of Udasis (Mahant Bhagat Das P. W. No. 27) 
has not been rebutted. According to 
Macauliffe’s Sikh Religion (Vol. IV, page 40) 
Almast, which means the enthusiast, was an 
adherent of Guru Hargobind, the Sixth Guru 
and his spiritual son (p. 53) and we are 
asked to hold on the authority of this state- 
ment that every religious institution found- 
ed by an Udasi of the Almast order must 
be presumed to have been established for 
Public worship by Sikhs, Reference has 
also been made to the remark in para. 90 
of Chap. IV of Volume 1 of Maclagan’s 
Census of India 1891 that itis a mistake to 
say that Udasis arenot generally recognised 
as Sikhs, for 

“they pey special reverence to the Adi Granth but 
also respect the Granth of Govind Singh and attend 
the same shrines as the Sikhs generally.” 

I do not think that any such general pre- 
sumption -is justified. It is not disputed 
that the Almast referred to hy Macauliffe is 


‘the Udasi after whom the D.uan is called 


but there is no doubt that he was- an 
Udasi, that the Udasis were not 
orthodox Sikhs (although Sikh Gurdwaras 
have often, indeed mostly, been managed by 
Udasis, who as Mahanis of those institutions, 
came to be regarded generally as the priests 
of the Sikhs) that they belonged* to com- 
munities who owned many purely Udasi 
institutions did not adhere strictly to the 
Sikh customs of wearing their hairs long 
and abstaining from tobacco but wore 
Hindu caste marks on their faces and, 
while they respected the Granth Sahib, 
studied and recited the Ramayana and 
other Hindu scriptures and commonly wor- 
shipped Smadhs and Golas (balls of ashes). 

The question whether Udasis may be 
presumed to be Sikhs for the purpose of the 
Sikh Gurdwaras Act was discussed by a 
Division Bench of this Court in the well 
known Manak case [Ram Pershad v. 
Shiromoni Gurdwara Parbandhak Committee 
(1)], where upon a most careful enquiry into 
the beliefs and traditions relating to the 
Udasis it was held that Udasis were not 
Sikhs for the purpose cf the Sikh Gurdwaras 
Act. The judgment came in appeal before 
the Privy Council Hem Singh v. Basant Das 
(2), who agreed with this decision which is 

(1) 12 Lah. 497; 135 Ind. Cas. 657; AI R 1931 
Lah. 161; 32 P L R 910; Ind. Rul. (1932) Lah, 113. 

(2) AI R1836 P O 93; 161 Ind. Cas, 529; (1936) O 
L R 182; 43L W413; 8 R PO 193; 2 BR 383; 
(1938) M W N 3141; 17 Lah. 146; 40 CWNG610; 38 
Bom. LR 479; 38 P L R378 (PO, 
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undoubtedly an authoritative adjudication 
ofthe broad question whether Udasis are 
Sikhs for the purpose of the Sikh Gurdwaras 
Act. It is argued before us that since 
that case was decided, the definition, of Sikh 
in the Act [s. 2 (a)] has been so modified 
as to render the Privy Council judgment so 
far as this question is concerned, irrelevant 
for the purposes of its decision in later 
cases. The definition originally ran as 
follows: — 

““Sikh' means a person who professes the Sikh 
religion. Ifany question arises as to whether any 
person is or is not a Sikh, he shall be deemed 
respectively to be ornot to be a Sikh according as 
he makes or refuses to make in such manner as the 
Local Government may prescribe the following 
declaration:— 

I solemnly affirm that Tam a Sikh, that I believe in 
the Guru Granth Sahib, that I believe in the Ten 
Gurus, and that I have no other religion.” 

The amending Punjab Act IIL of 1930 sub- 
stituted for the first sentence of this defini- 
tion the sentence:— 

“<Sikh’ means a person who professes the Sikh 
religion, or in the case of a deceased person, who pro- 
fessed the Sikh religion or was known to be a Sikh 
during his life-time.” 

The change in the statute does not appear 
to me to affect the applicability of the Privy 
Council decision so far as it is relevant for 
the purposes of deciding whether Sain 
Das established the Dharamsala for Sikh 
worship. We have not been shown any 
reacon forsupposing either that Udasis of 
the Almest Dhuan at the time when the 
Dharamsala was founded differed in their 
tenets from those of other Dhuans so as to 
justify a presumption, in spite of the 
decision in the Manak case, that the Almast 
Udasis were at that time Sikhs, or that any 
fusion or reconciliation has ever taken 
place between the Udasis of the Almast 
Dhuan and the professed worshippers of 
the Ten Gurus who called themselves Sikhs. 
As pointed out by Johnstone, J.in Ram 
Pershad v. Shiromoni Gurdwara Par- 
bandhak Committee (1), the fact that some 
Dhuans were founded by persons who may 
originally have been Sikhs is of no great 
importance for the purpose of deciding 
whether TIdasis are Sikhs, for the fact 
that they became Udasis itself indicates, 
that they no longer remained Sikhs. 

Appellants’ Counsel has als) referred 
us toa History of the Montgomary District 
published privately in 1879 in which is 
given alistof fiteen religious institutions. 
The first two institutions named are mosques 
and the last six are described as Thakar- 
dwaras and a Mandar. The remaining 
institutions Nos. 3 to9 are described as 
Dharamsalas and among them is mentioned 
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the Diaramsala of Sain Das. It is argued 
that the arrangement adopted shows that 
this Dharamsala was in 1879 regarded aso 
Sikh institution. But itis not shown that 
all the other Dharamsalas mentioned are 
Sikh institutions and the place given to 
this institution in the list is certainly not 
proof that it was established for public 
worship by Sikhs. Another passage in this 
book to which our attention has been drawn 
divides the inhabitants of the District into 
two religious categories,: Hindus and 
Muhammadans and includes the followers 
of Nanak (Nanakpanthis) among the former. 
Itis then stated that the Nanakpanthis 
include Monas who cut their hair and Singhs 
who are fewer, wear their hair long and 
take the Amrit of Guru Gobind Singh. 
According to the author the Nanakpanthis 
reverence the Muhammadan saints as much 
as they do the Hinduscriptures. I am unable . 
to see how this account cf the Nanakpanthis 
can be regarded as evidence that this 
Dharamsala was founded for public worship 
by Sikhs and was not an Udasi institution. 


Had there been nothing to show who found- 
ed the Diaramsala, the fact that during the 
present century it has been used for public 
worship for Sikhs might possibly have 
justified an inference that it bad been 
founded for Sikh worship. But when it is 
known that the founder was en Udasi who 
was the Mahant of an institution which the 
Tribunal has held to be nota Sikh Gurd- 
wara, the only natural presumption is that 
the Diaram3zala was an Udasi Dera. The 
history referred to above mentions that the 
cost of establishing the Dharamsala was met 
half by Sain Das and half by money sub- 
scribed by the villagers. If the fact be as 
stated, it does not go far to support the 
appellants case, for Kamalia is nota Sikh 
village and it isin evidence that the Sikhs 
have many other places of public worship in 
the village. According to the Census report, 
of the total population of 7,490, there were 
only 119 Sikhs in 1891. In 1901 there were 
102 out cf 6976, the Hindus being thirty 
times as numerous. The shamilat area of 
the village on which the Dharamsala was 
built did not belong to Sikhs but to the 
Muhammadan proprietors of the revenue 
estate in which the Sikhs had no share. 

The decision of the Tribunal that the 
Chountra Sargana Dharamsala is not a 
Sikh Gurdwara, which was made upon an 
admission by those Sikhs who appeared 
before it when the patition to declare it to 
be a Sikh Gurdwara was tried, is a final one 
having under the scheme of Sikh Gur- 
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“ dwaras Act the effect of a judgment in rem 
binding the present parties, and the 
admitted fact that the Kamalia institution 
is part and parcel of that institution is in 
my opinion strong proof that this institu- 
tion is not a Sikh Gurdwara. It has no in- 
dependent existence but is managed by 
the Mahant of the Chauntra Sargana 
Dharamsala. The income is remitted to 
the Mahant at Chauntra Sargana who 
defrays its expenses, and has made many 
important and valuable additions to it 
without reference, so far as the evidence 
shows to the worshippers, in 1903, 1905, 
1909, 1918, 1923, 1924 and 1929. There has 
not always been an appointed Granthi or 
any regular arrangement for the recitation 
of the Granth Sahib (see O. W. No. 29), 
though there is at present a Granthi who is 
employed by the Udasis of the Chauntra 
Sargana Dharamsala (O. W. No. 24). When 
the Dharamsala was visited hy the Commis- 
sioner on June 7, 1931, a picture of Baba 
Sri Chand was standing beside the Granth 
Sahib and a copy of the Ramayana was 
lying under a muslin cover in the room 
frequented by women worshippers, there 
were also pictures of Ganesh and Shivaji and 
‘Shloks’ in Shastri character were written 
on the walls. The presence of these 
pictures may not be conclusive proof that 
the Dharamsala was not from its inception a 
place of Sikh worship, for the Commissioner 
found that four Granth Sahibs were di- 
played. Sikh Shloks in Gurmukhi were on 
the walls and pictures of Guru Nanak and 
Guru Gobind Singh inthe men’s apartment, 
but they are consistent with the Dharam- 
sala being founded as an Udasi institution. 

Upon a careful consideration of all the 
evidence, I am of opinion that the Tribunal 
was correct in finding it not proved that 
this institution was established for public 
worship by Sikhs and I would accordingly 
dismiss both appeals with costs. 

Bhide, J.—I agree. 

D. Appeal dismissed. 
CALCUTTA HIGH COURT 
Applications for Leave to Appeal to His 
Majesty in Council Nos. 4, 6 & 7 of 1935 
(Appeal from Original Decree No. 54 of 1930) 
March 4, 19356 

DERBYSHIRE, C. J. AND COSTELLO, J. 
Kumar RAJ KRISHNA PRASAD LAL 
SINGHA DEO—PBSTITIONER TO ENGLAND 
versus 
BARABANI COAL CONCERN, Lro. 
AND OTHERS— OPPOSITE PARTIES ` 
Civil Procedure Code (Act V of 1908), ss, 109, 110— 
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Held on facts that value of subject-matter in Court 
of first instance exceeded Rs. 10,000 and plaintiff's 
case was fit and proper for certificate under s. 109 


e). 

Where the question between the parties is whether 
the plaintiff shall receive and continue to receive 
from the defendant royalties in respect of coal rais- 
ed, for the period of 999 years under a lease, the 
minimum royalty payable being Rs. 3,200 per annum, 
the liability being ofa recurring nature, the value 
of the subject-matter of the suit in the Court of first 
instance exceeds Rs. 10,000. Surapati Roy v. Ram 
Narain Mukherjee (1\, followed. 

Where in the above suit, the claim is opposed 
by the defendant on the ground of want of title in 
the plaintiff and also non-liebility under the lease, 
and the claim is decreedin appeal as regards the 
claim to royalty was concerned, buton the question 
of title, an adverse finding was given, and leave to 
appeal to Privy Council is granted to the defend- 
ant, and there is a substantial question of law in- 
volved, leave toappeal against the adverse finding 
an question of title, should be granted to the plaint- 
iff, asa fitand proper case for certificate under 
s. 109 (e), Civil Procedure Code. Muhammad Wali 
Khan v. Muhammad Mohi-ud-din (2), referred to. 

App. for Leave to Appeal to His Majesty 
in Council Nos. 4,6 and 7 of 1935. 

Messrs. S. N. Banerjee and Karunamoy 
Ghese, for the Appellant. 

Dr. Basak, Messrs. S.C. Roy, Provash 
Chandra Basu, Bijan Behari Das Gupta, 
and Krishna Chaitanya Ghose, for the 
Respondent. 


APPEAL No. 6 or 1935 

Derbyshire, C. J.—It is admitted by Mr. 
Banerji that the question between the 
parties is in substance whether his client 
the plaintiff shall receive and continue 
to receive royalties in respect of coal 
raised for overa long period of years 
stated to be 99) years ia the lease, the 
minimum royalty payable by the defen- 
dants tothe plaintif being Rs. 3,200 per 
annum. In my View that bring the value 
of the subject-matter of the suit in the 
Court of first instance over the amount of 
Rs. 10,000. The liability is of a recurr- 
ing nature and the case is governed by 
the decision of the Privy Council in the 
case Surapati Roy v. Ram Narain Mukherjee 
(1). Further the decree made by the Court 
directly or indirectly involves a claim or 
question toor respecting property of over 
the value of Rs. 10,000. This brings the 
matter within the second limb of sg, 110 
of the Civil Procedure Code. On those 
grounds and regard being had to the fact 
that the decree appealed agajnst is one 
of reversal, Lam of opinion that leave to 
appeal tothe Privy Council should be 
granted. 


(1) 50 TA 155; 73 Ind. Cas. 193; A I1R1993P © 
88; 45M LJ 219; 50 OC 680;18 L W 681; 3ML 
T èl; 39 C L J 26; 28°O WN 517 (PQ). 
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APPRAL No. 7 oF 1935 

Similar order is made as in Appeal Noe. 6 
just now disposed of. 

A APPEAL No. 4 or 1935 

In this appeal the plaintiff is asking for 
leave to appeal. This appeal and Appeals 
Nos. 6and7 arise out of the same matter 
decided bythe same jugdment and the 
questione of fact and law involved in 
Appeal No. 4 are substantially those 
involved in Appeals Nos. 6 and 7. The 
plaintiff originally claimed royalties on 
the ground that he was the owner of the 
land in question and that he had granted a 
lease of mineral rights to the defendants. The 
defendants defended the action on the 
ground, namely, (1) that the plaintiff was not 
the owner of theland and (2) that they were 
not liable to pay royalties under the lease. 


The Court of first instance decided against _ 


the plaintiff following the contentions (1) 
and (2) of the defendants. The plaintiff 
appealed to the High Court and the High 
Court held that the contention (1) was 
correct and that the plaintiff had no legal 
title tothe land but also held that the 
defendants’ contention (2) was incorrect 
and that notwithstanding the plaintiff had 
no title to the land the defendants were 
estopped because of the kabuliyat from 
denying the plaintiff's title to the land 
and were, therefore, Hable to pay the 
royalties in question. The final paragraph 
of Mr. Jistice Mitter’s judgment reads : 
“The result is that this appeal is allowed 
and plaintiff's suit is decreed in full. 
‘With regard to costs as plaintiff has 
failed on the principal issue of the title 
he will get half his costs throughout.” The 
plaintiff now wishes to appeal against 
that part of the decision of the High 
Court which decided that he had no title 
to the land. 

I think this caseis a proper one in 
which we can certify, under s. 109 (e) of 
the Civil Procedure Oode that it is a fit 
one for appeal to His Majesty in Council. 
In the first place, the decree appealed 
from involves directly or indirectly some 
claim or-question to or respecting property 
of the value over Rs. 10,000; secondly, 
there is involved in it as appearsin the 
judgment a substantial question of law; 
and, thirdly, unless leave is given to the 
plaintiff to uppeal in this case it may not 
be possible for justice to be done 
between the parties in view ofthe final 
decision in Appeals Noz. 6 and 7; moreover, 
it is convenient that the matters in issue 
between the parties raised in these three 
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appeals should be decided together and 
finally in one appeal. For these reasons I 
am of opinion that leave to appeal to His 
Majesty in Council should be granted in 
Appeal No. 4 also. ; 

I think I might refer to the case of 
Muhammad Wali Khan v. Muhammad Mohi- 
ud-Din Khan (2), which supports to some 
extent the view that I have taken in this 
matter. 

D. Order accordingly, 
(2) 37 A124; 27 Ind. Cas. 378; 13 A L J 57, 





MADRAS HIGH COURT 
Civil Revision Petition No. 1122 of 1934 
January 31, 1936 
Sropart, J 
VENKATARAMA ATYAR—PLAINTIFE— 
PETITIONER l 
VETSUS 
RAMASWAMI AIYAR—DEFENDANT— 
RESPONDENT ; 
Provincial Small Cause Courts Act (IX of 1887), 
s. 11—Application to set aside ex parte decree— 
Security bond furnished within thirty days—Security 
found insufficient and additional security filed after 
thirty days—Maintainability of application—Civil 
Procedure Code (Act V of 1908), O. IX, r. 13- Order 
setting aside ex parie decree - Omission to state 
reasons—Propriety. i 
While itis very desirable that a Court which 
sets aside an ex parte decree should state why it 
thinks that the decree should be set aside, O. IX, 
r. 13, Civil Precadure Code, does not make it obli- 


Where in the matter of an application to set 
aside an ex parte decree in a small cause suit, a 
draft of a security bond of immovable property was 
filed for the inspection of the Court within thirteen 
days after the decree und the fair bond on stamp 
paper was also filed in Court within thirty days of 
the decree but the Court subsequently found the 
security insufficient and additional security was 
furnished only after thirty days from the decree : 

Held, that the delay by reason of which the full 
security was not furnished within thirty days was 
due tothe action of the Court and cannot be laid 
at the door of the judgment-debtur, and the security 
must bedeemed to have been furnished within the 
thirty days prescribed. 7 

C. R.P. under s. 25 of Act IX of 1887, 
praying the High Court to revise the 
order of the Court of the- Subordinate 
Judgs of Kumbakonam, dated June 22, 
1934, and made in-I. A. No. 180 of 1934 
in S. ©. No, 24 of 1934. _ 

Mr. R. Kuppeswamy Aiyar, for the Peti- 
tioner. MA MANG 

Mr. C. A. Seshagiri Sastri, for the Res- 


pondent. 


Judgment.—Tae petitioner was the 
plaintiff in a Small Cause Suit and ob- 
tained an ex parie decree. The judgment- 
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debtor applied to have the decree set aside 
on the ground that he was prevented from 
appearing in Court on the hearing date 
by a mistake as to the proper date of 
hearing. Section 17 of the Provincial Small 
Cause Courts Act requires him to furnish 
security to the satisfaction of the Court 
along with his application to set aside the 
decree. Security was eventually furnished 
and the decree was set aside and the 
plaintiff has, as I have said, presented 
this petition to revise the Court's order. 

Two grounds are alleged. One is that 
the Court did not record findings of the 
merits of the respondents’ case. This is 
perfectly true and while it.is most desir- 
able in my opinion that the Court should 
state why it thinks the ex parte decree 
should be set aside, O. IX, 1. 18, C.vil 
Procedure Ccde, does not make it ob- 
ligatory for the Court to state its.reasons. 
The 2nd ground on which this petition is 
based: is that the judgment-debtor’s ap- 
plication was barred by limitation for the 
reason that the security was not furnisked 
until the thirty days prescribed by the 
Limitation Act had expired. I em not 
quite certain that that is really the case. 
Following the usual practice, the judgment- 
debtor when he presented his petition 
which.was 13 days. after the decree also 


furnished a draft of a security bond of: 


immovable property for the inspection of 
the Court. The Court apparently was sa- 
tisfied with this security because it crdered 
the bond to be engrossed on a stamp 
paper and re-presented. And this was 
done and the fair bond was so re-pre- 
sented on April 2, 1934, which was still 
within 30 days of the decree. That bond 
was not rejected by the trial Court nor 
was it accepted. Apparently the Court 
regarded it as conditional security and 
ordered it to betested. It was tesled and 
found insufficient whereupon the judgment- 
debtor furnished additional security. It 
appears to me that the delay by reason 
of which the full security was not furni- 
shed within the time of limitation was 
due to the action of the Court and can- 


not be laid at the door of the judgment- ` 


debtor, In this particular ase the last 
day for filing the application was April 2. 
The judgment-debtor presented his draft 
bond on March 15. If the Court had 
ordered himto re-present that bond after 
having it registered within the time al- 
lowed, there can be no possible doubt that 
the judgment-debtor could have done so. 
In that case his application would have 
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been in time even according to the reason- 
ing in Balakrishna Ayyar v. Pichamuthu 
Pilla (1, which is relied on by the peti- 
tioner. 

In the result, I dismiss this petition with 
costs. 

A. Petition dismissed. 
san 15 L W 186; 70 Ind. Cas. 496; AI R1922 Mad. 


maan 


CALCUTTA HIGH COURT 
Appeal frcm Appellate Decree No. 1466 
of 1932 
December 14, 1934 
Nasim Aut, J. 
SURENDRA NATH SEN—DEFENDANT 
— APPELLANT 


VETSUS 
GANESH CHANDRA SHAHA AND 
CTABRS—P LAINTIFPS—-RESPONDENTB 
. Bengal Tenancy Act (VIII of 1985), s. 49 (b)— 
Suit for ejectment—Defendant pleading that he is 
not under-raiyst— Burdenof proof. 

Where ina suit forejectment under old s. 49 (b), 
Bengal Tenancy Act, the defendant pleads that he 
is notan under-raiyat, the onus is upon the plaintif 
to prove that the statusof the defendant is that of 
an under-ratyat. 

|Case-law referred to.] i 

A. against the decree of the Subordinate 
Judge, Rangpur, dated May 23, 1932, affirm- 
ing that of the Munsif, First Court, Rangpur, 
dated July 31, 1930. 

Mr. Prafulla Kamal Das, for the Appel- 
lant. 

Mr. Jitendra Kumar Sen Gupta, for the 
Respondent. 

Judgment.—This is an appeal by ihe 
defendant in a suit for ejectment under old 
s. 49 (b)of the Bengal Tenancy Act. The 
substantial defence ofthe defendant was 
that he was not an under-raiyat but was a 
raiyat. The Courts below have concurrent- 
ly found that the defendant is an under 
raiyat and in that view they have decreed 
the plaintiff's suit. In the present appeal 
the substantial point which was argued by 
the learned Advocate for the appellant was 
that the onus of proving the siatus cf the 
defendant was not properly placed by the 
Courts below. Tke learned Subordinate 
Judge who heard the ¿ppeal has not given 
his cwn icescns for helding that the defend- 
entisrninderraivat, The cnly chserve- 
ticn thathe hes mede on the questicn cf 
stalus in his judgment is as follows: 

“The learned Munsif aftcr full discussicn has 
found thet the defendant is en uncer-raiyat and his 
argument could not be? challenged. I, therefore, seg 
no reason to interfere with the findings”, 
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In my judgment this is not the proper 
way of dealing with the only important 
defence which was taken by the defend- 
ant. From ihe judgment it isnot at all 
clear whether he properly applied his mind 
to the evidence in the case. Even if he 
had applied his mind to the evidence in 
the case it does not appear on whom he 
placed the onus. It may be pointed out 
here that it is now well established on 
authorities that the onus of proving the 
status of the defendant is on the plaintiff: 
See the cases of Abhoy Charan Dutta v. 
Futiart Dassi 57 Ind. Cas. 833 (1), Bashirud- 
din Sarkar v. Sahebulla Pramanik (2), 
Nagendra Nath Basu v. Kshiradar Ruidas, 
113 Ind. Cas. 575 (3). ‘The learned Advocate 
for the respondent, however, placed much 
reliance upon a recent decision of the 
Judicial Committee in the case of 
Subrahmanya Cheitiyar v. Subrahmanya 
Mudaliyar (4). In this cese Lord Salvesen 
affirmed the principle which was laid down 
by the Judicial Committee-in two previous 
cases, namely, the cases of Szturatnam 
Aiyer v. Venkatackala Goundan (5) and 
Nainapillai Marakayar v. Ramanathan 
Chettiar (6). The effect of the last two 
Privy Council decisions was considered hy 
this Court in the case of Bashiruddin Sarkar 
y. Sahebulla Pramanik (2) and Nagendra- 
.nath Basu v. Kshiradar Ruidas, 113 Ind. 
Cas. 575 (3). The learned Advocate for the 
respondent also drew my attention to the 
judgment of a single Judge of this Court in 
the case of Basanta Kumar Sarkar v. 
Panchcowri Mandal (7). Itis true that in 
that case the learned Judge relied on two 
decisions of the Judicial Committee but it 
‘does not appear from the judgment in that 
case that the attention of the learned 
Judge was drawn to the earlier cases of this 
Court in which the effect of the decisions of 
the Judicial Committee on the point under 
decision was considered. Under these 
circumstances I am of opinion that the onus 


(1) 57 Ind. Oas. 833. 

(2) 32 C W N 160; 105 Ind. Oas. 857, 

(3) 113 Ind. Cas, 575. 

(4) 33 O W N 734; 116 Ind. [Cas. 601; A ʻI R1929 
P 0156; 31 Bom. LR 830; 30 LW 30;57M LJ 1; 
52 M 549: (1929) MWN561(P CO), 

(5) 43 M 567; 56 Ind. Cas. 117; (1920) M WN 6l; 
97M LT 102; 11 L W 399; 38 MLJ 476; 22 Bom 
LR 578; 18A L J707; 471 A76; 25 C W N 485 


0). 
( 6 47M 337; 82 Ind. Cas. 226; AIR1924 P C 
65; 19 L W 259; 22 A LJ 130; 31 M LT 10; (1924) 
M WN 293:46 ML J 516;100& ALR 464; 286 
W N 809; 511 A83; LR 5A (PO) 33 (P 0). 

(7) 57 CO LJ 37; 150 Ind, Qas. 244; AI R 1933 Cal, 
459 6 ROEL, 
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is upon the plaintiff to prove that the status 
of the defendant is that of an under-raiyat. 

The result, therefore, is that this appeal 
is allowed. The judgment and decree of 
the lower Appellate Court are set aside, and 
the case is sent back to that Court for re- 
hearing of the appeal according to law in, 
the light of the observations made above. 

Joss will abide the result. 

D Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1087 of 1935 
January 21, 1936 

AppIson AND ABDUL Rasuin, JJ. 

AMRIK SINGH—P.iatntirr— 
APPELLANT 

versus 
SANT SINGH AND ANOTARR—DEFENDANT3— 

RESPONDENTS : 

Limitation Act (IX of 190%), s. 22—" Misdescrip- 
tion "—Omission to record all partners as defend- 
ants in amended plaint despite O. XXX, r. 3, Civil 
Proczdure Code—Whether amounts to “ misdescrip- 
tion” with s. 22, 

Wher: the original plaint shows that the plaintiff 
has recorded four dissolved firms as defendants, 
but the amenjed plaint shows that only two of the 
partners cf the four defendant firms are recorded as 
defendants despite O. XXX, r. 3, Civil Prcesdwme. 
Code, the omission of the remaining defendants, 
anounts to “not naming defandants "and not mis- 
description under s. 22, Limitation Act, and the 
plaintiff cannot tyke the protection of s. 22, Limita 
tion Act. í 

S. C. A. from an order of the District 
Judge, Jhelum, dated May 20, 1935. 

Mr. Achhru Ram, for the Appellant. 

Mr. Mehr Chand Mahajan, for the Res- 
pondents. ; 

Addison, J.—The plaintiffs obtained a 
decree for Rs. 2,021-2-3 with interest on 
June 15, 1926, from the Vice-Consul at 
Duzdab in Persia and on February 20, 
1930, sued four firms on the basis of this 
foreign judgment. The suit was decreed, 
but on appeal the learned District Judge 
held that there was no suit before the 
Court as a suit against foreign firms could 
not be instituted in India. He, however, 
allowed the plaint to be amended and 
directed that after this was done, the parties 
should appea® on a certain date in the 
trial Court. 

The plaint as amended was against only 
two of the partners in the firms formerly 
sued, namely, Sant Singh and Mahal Singh. 
The suit was again decreed by the trial 
Court, but it was again dismissed in the 
Court of the District Judge on appeal on 
the ground that the suit was barred by 
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time. Against this decision, this second 
appeal has been preferred. The learned 
District Judge held that this was not a 
case of misdescription of the defendants, 
but acase where no defendanis at all 
had been named in the plaint as ori- 
ginally put in. In his view s. 22, Limi- 
tation Act, applied and the suit was barred 
by time. 

It is clear from the original plaint and 
the amended plaint that the firms, which 
were sued, were firms which carried on 
dealings only in Persia and that they 
had dissolved before the original plaint 
was put in and the partners had returned 
to their home in India. Under O. XXX, 
r. 1, Civil Procedure Code, any two or 
more persons, claiming or being lable 
gs partners and carrying on business in 
British India, may sue or be sued in the 
name of the firm. It appears, however, 
` from the proviso to r. 3 of O. XXX, that in 
the case of such a partnership carrying 
on business in British India, which has 
been dissolved to the knowledge of tke 
plaintiff the summcns shall be served upon 
every person within British India whem 
itis sought to make liable. Even, therefore, 
ifthe firm had carried cn business in 
British India, it wes necessary to serve 
every person sought to be made liable, 
whereas only the four firms were served. 
It was argued before us that the naming 
of four partnership firms as defendants, 
instead of naming individual partners, was 
merely a misdescription, but seeing that 
the firms never. carried on business in 
British India, and had been dissolved be- 
fote the suit was brought, it seems to us 
that this was a case where no defendants 
were named and that the view taken by 
the District Judge is correct. In these 
circumsiances, if is unnecessary to discuss 
the authorities cited between which there 
appears to be some Conflict. For the rea- 
sons given, we dismiss the appeal, but 
make no order as to costs here. 

Da ' Appeal dismissed. 


enn an t 


CALCUTTA HIGH COURT 
Civil Rule No. 1463 ofe1934 
April 18, 1935 
HENDERSON AND KCHUNDKAR, JJ. 
NARA NARAYAN MANDAL—F sririonzr 
g id veTSUs 
AGHORE CHANDRA GANGULI AND 
ANoTHER—OPPosiTe PARTIES 
Civil Procedure Code (Act V of 1908), s 115— 
Government of India Act, 1915, (5 &6 Geo, Y, C, 61), 
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s. 107?—Bengal Municipal Act (III of 1881), ss. 43, 
36, 37, 39— High Court, if can interfere with order of 
Election Court under s. 115, Civil Procedure Code, 
—Such interference under_s. 107, Government of 


‘India Act, propriety of—“District Judge” whether 


persona designata—“Qualified to vote” ins, 36— 
Meaning of—Who can file election petition—S_ 39, 
if entitles unsuccessful candidate to make another 
application as such when such candidate is not 
entitled to apply under s. 36. 

The terms cf s. 43 of the Bengal Municipal Act 
are sufficiently wide to exclude interference by the 
High Court under s. 115 of the Civil Procedure Code. 
[p. 736, col. 1.] 

The “District Judge” referred to and contemp- 
lated by s. 36, Bengal Municipal Act, is not a 
persona designata but is the Court of the District 
Judge and the High Court has power of superin- 
tendenca under s. 107 of the Government of India 
Act over it. The High Court can, therefore, under 
thoss powers order the District Judge to hear a 
petition which he has on an erroneous view of law 
refused to hear. Jp. 737, cols. 1 & 2.] 4 

[Case-law referred to.] 

Quere.—Whether an Act of the local legislature 
ei ee the previous sanction of the Governor- 

eneral is competent to take away any of t} S 
of the High Gourt. [p. 186, coL L] 7 Powers 

There is a distinction between the expressions 
“qualified to vote” and “entitled to vote” as used 
ins, 36, Bengal Municipal Act. ‘Phe former expres« 
sion means thata person who is qualified is entitled 
Par his namə entered in the electoral roll, [p. 73x, 
col. 2. . 

The right to file an election petition is confined 
toa person who is qualified to vote at the particu- 
lar election which is called inj question. Section 36 
Bengal Municipal Act, means that a petitioner must 
be qualified to vote, i. e„ entitled to have -his name 
entered in the electoral roll of the ward,.the eloe-. 
tion of which is called in question by the peti- 
tioner and where the petitioner is not so qualified 
his petition is liable to the dismissed, [ibid.] 

Section 39, Bengal Municipal Act, merely provides: 
for additional relief which may be given to a peti- 
tioner under s. 36 when he was himself a candidate- 
at the election. If the petitioner was not a candi- 
date, the only relief which can be asked for is that’ 
the election should be set aside. Where he is a: 
candidate, he may ask that he shall be declared to 
have been elected. The section does not entitle the. 
unsuccessful candidate to make an application as such, 
when he is not entitled to make an application 
under s. 36. [ibid] 

Rule against an order of the Court of the 
District J udge of the 24-Parganas (Alipur). 

Mr. Sanat: Kumar Chatterjee for Mr. 
Apurbadhan Mukherjee, for the Petitioner. 

Messrs, C. C., Biswas and Rajendra 
Bhusan Bakshi, for the Opposite Party. 


Henderson, J.—This is a Rule calling 
upon the opposite party to show cause why 
en order of ihe District Judge of the 2d- 
Parganes a the petitioner's #ppli- 
cation under s. 36 of the Bengal Munici 
Act ee not be set aside, ~ D 

The petitioner's name was entered i 
Voters’ List for Ward No. 4 in the von 
Barrackpore Municipality. He stood as a` 
candidate in Ward No. 7 and was defeated, 
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He then filed this application under s. 36 
of the Bengal Municipal Act. The learned 
Judge, without going into the merits of the 
application, held that the petitioner had no 
locus standi to file it and, accordingly, dis- 
missed it. The petitioner then obtained 
this Rule, which in due course came on for 
hearing before S$. K. Ghose, J. He came to 
the conclusion that the learned District 
Judge was wrong in his interpretation of 
s. 36; but as the Rule raised a very import- 
ant question whether this Court has power 
to interfere with the order of an Election 
Court, he sent the case toa Division Bench 
and it has been argued before us. 


The first question for our decision is whe- 
ther this Court has power to interfere either 
under s. 115 of the Civil Procedure Code or 
under s. 107 of the Government of India 
Act. 

We are clearly of opinion thet the terms 
of s. 13 of the Bengal Municipal Act are 
sufficiently wide to exclude interference by 
this Court under s. 115 of the Code. But a 
further question arises whether en Act of 
the lozal legislature passed with the 
previous sanction of th Governor-General is 
competent to take away any of the powers 
of this Court. As this point was not argued 
before us and as, in our opinion, it is only 
necessary for the purposes of this Rule to con- 
sider the applicability of s. 107 of the Gov- 
ernment of India Act, we do not express 
any opinion on the point. 

It is not disputed that the local legis- 
lature cannot take away any of the powers 
conferred on this Court by s. 107 of the 
Government of India Act. In order to 
determine whether we have those powers in 
this case, it is necessary to decide whether 
the Court contemplated in s. 36 of the 
Bengal Municipal Actis the Court of the 
District Judge or the District Judge refer- 
red to therein is merely a persona 
designata. Itis obvious that if he is the 
latter, he is not subject to the appel- 
late jurisdiction of this Court. In order to 
determine this question we have, therefore, 
to see whether the intention of the legis- 
lature was that an election petition should 
be heard inthe Court of the District Judge 
or whether it wes intended that this duty 
should be given to a persona designata and 
the District Judge was the person so select- 
ed. Ifwehold that the District Judge is 
not s persona designata, we then have to 
consider whether this particular order is 
One which can be set aside under our powers 
of superintendence and, in the second plate, 
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whether, it is one which ought to be- set 
aside. 

It is quite clear that the Election Court is 
not made subject to the appellate jurisdic- 
tion of this Court by the Municipal Act 
itself. The position, therefore, is quite 
different from that of the Special Magis- 
trates...appointed under Act II of 1931 
where the Act itself makes them subject to 
the appellate jurisdiction of this Court. It 
will, therefore, be necessary to examine the 
provisions of the Act, in order to determine 
whether the District Judge is a persona 
designata or not. 

Mr. Biswas drew our aitention to a 
number of authorities in order to support his 
contention that the District Judge is a 
persona designata. I have had the advant- 
age of reading the judgment which my 
learned brother is about to deliver and 
I need only say that I agree with the inter- 
pretation which he has placed upon these 
cases. 


In these circumstances, it is only neces- _ 
sary for me to refer to the case of S. N. 
Halder v. S. N. Mallick (1). In that case, 
the petitioner was a candidate for election to 
the Bengal Legislative Council end an appli- 
cation was made for relief under the 
Specific Relief Act. It was held that the 
plaintiff was not entitled to such relief. It 
is clear that that decision throws no light on 
the point raised in this Rule and it could 
hardly be disputed that the Commissioners 
appointed to hear election petitions by 
candidates for electicn to the Bengal Legis- 
lative Council are persone designate. 

Tn order to decide the matter before us, 
it is really necessary to examine the provi- 
sions of the Act itself. In this connection, 
we find four main features. In the first 
place, s. 36 lays down that an election peti- 
tion is to be filed before the District Judge 
of the District in which the election has been 
held. In the second place, under s. 37, 
sub-s. (2) the Judge, that is to say the 
District Judge or such other subordinate 
officer to whom he may transfer the peti- 
tion, may summon and enforce the attend- 
ance of witnesses and do certain other 
things. In the third place, under s. 44 (6) 
the Lccal Gev®érnment may make rules to 
regulate the procedure to be followed by 
aJudge enquiring into election petitions, 
And, in the fourth place, under s. 37, sub-' 
s. (1) the District Judge has power to trans- 
fer the petition to any officer subordinate 


gf 28 O W N 127; 82 Ind, Oos, 930; AIR 1924 Cal, 
$, 4. 


“ whichis the 
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to Him not below the rank of a Subordinate 
udge, 


With regard to the first point, Mr. Biswas 
argued that the use of the words ‘District 
Judge” isin itself sufficient to show that 
they refer to a persona designata and not 
to the judicial officer presiding over the 
Court of the District Judge as such. I am 
net all impressed by this argument. The 
two terms are really interchangeable. For 


example, the District Judge has been given - 


. Certain powers under s. 153 of the Bengal 
Tenancy Act and under s. 88 of the Village 
. Local Self-Government Act. So far as I 
understand, it has never been suggested that 
‘In connection with this and similar matters 


e is merely a persona designata. Speaking ` 
for myself, I consider that the use of: the . 


’ words ‘District J udge’ immediately suggests 
the Principal Court of original civil juris- 
. diction in the district. Itis a term known 


to everybody and that, I think, is its natural ` 


meaning. There is no reason to suppose 


from the words themselves that the legis- : 


< lature 


petitions, 

On the second point, Mr. Biswas contends 
< that this provision is purely redundant and 
l that, in any event the use of the words 

as if he were a Civil Court” is practically 
conclusive that he is a persona designata. 
_ On the Interpretation of this sub-section I 
agree with my learned brother that it is by 
no Means conclusive in favour of the res- 
pondent. 
` The powers given to the Local Clovern- 
ment under s. 44 (f) are clearly inconclusive. 
It may well be that the ordinary civil pro- 
cedure is not suitable for the determination 
of election petitions and if it is not so 
Suitable, the Local Government has power 
to Vary it. 

I now come to the 4th and the last point 
power of transfer given by 
5. 37, sub-s. (1). On this point there is 
A direct authority in the case of Purthasaradhi 
Naidu v. Koteswara Rao (2). This was a 
decision ofa Full Bench. The point for 
decision was whether a District or Subordi- 
nate Judge deciding election petitions 
‘under certain rules framed, by the Local 
Goverument under the Local Boards Act 
was acting as merely persona designata. 
‘The learned, Judges were unanimously of 
the opinion that the District Judge is a 
Court and not a persona designata. The 
point is tersely put in ths judgment of 

(2) 47 M 389; 78 Ind. Gas, 98: 46 X ; 

-402; (1924) M WN 272; ay Beige Madan, i ul 
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refer to the District Judge asa. 
persona designata to determine election . 
: determined whether the order dismissing 
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Waller, J., who says “On the first point I 
agree that the Judge referred to in rue 
lis not a persona designata.” Rule IV {3) 
is, I think, conclusive. A Judge acting as 
persona designata has no Court subordinate 
to him; by s. 37, sub-s. (1), the District 
Judge has power to transfer the petition to 
any judicial officer subordinate to him not 
below the rank of a Subordinate Judge. It 
is thus clear that the Municipal Act recogni- 
ses the ordinary judicial hierarchy of a 
district with the District Judge at the head 
and the various Courts below him. The 
effect of this sub-section is that he is 
debarred from transferring it to subordi- 
nates below the rank of a Subordinate 
Judge. In my judgment, this provision is 
conclusive to show that the intention of the 
legislature was that ithese election petitions 
should be heard in the Court of the District 
Judge subject to the powers of the District 
Judge to transfer ihem to certain Subordi- 
nate Courts. 

The result is that this Court has power of 
superintendence under s. 107 of the Gov- 
ernment of India Act and it has to be 


the petitioner's petition can or ought to be 
interfered with. Now, this is not a case in 
which the District Judge heard and deter- 


‘mined the petition before him. On the 


contrary, the view which he took with regard 
to the competency of the petitioner to file 
jt prevented him from determining it at all. 
If he is wrong in his decision, he has failed 
to perform a duty which the Statute cast 
upon him. There can be no question that 
under the powers of superintendence this 
Court has power to order a Subordinate Court 
to do something which it is bound to do 
but has refused todo. On the other hand, 
if we decline to interfere, the petitioner 
would have no remedy at all. We have, 
therefore, reached the conclusion that we 


- should direct the learned Judge to hear this 


petition, if we are satisfied that the peti- 
tioner was entitled to file it. 

The determination of this question rests 
upon the meaning to be attributed to the 
words “any person qualified to vote at the 
election to which such question refers." 
The learned District Judge cama to the con- 
clusion that the petitioner was not s> qualifi- 
ed. Mr. Justice S. K. Ghose, cams to the 
opposite conclusion. We are not surprised 
that different opinions should have been 
arrived at, as we ourselves have found 
the greatest difficulty in interpreting the 
various relevant sections on which the 
determination of this question depends, 
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We have given our best consideration to 
the matter and with great respect to the 
cpinion cf Mr. Justice 8. K. Ghose we have 
reached the conclusion that the decision of 
the learned District Judge was correct. 

In order to determine the meaning of the 
words ‘qualified to vote, it is necessary to 
examine the provisions of ss. 21 and 23. 
We donotthink there can be any doubt 
that s. 23 lays down certain qualifications 
to entitle the holder to have his name to be 
included in the roll of voters and s. 21 
deals with the electoral roll itself. There is 
no difficulty in deciding who is entitled to 
vote. That is made quite clear by the provi- 
sions of s. 21, sub-s. (2). A peison whose 
name is on the electoral roll is entitled to 
vote whether he is qualified or not. A 
person whose name is not on the electoral 
roll is not entitled lo vote even though he 
may be qualified. Section 23 does not 
itself contain the words ‘qualified to vote." 
But it is quite clear from the provisions of 
g. 21, sub-s. (1) that the words ‘qualified to 
vote’ used therein have the same meaning 
as the corresponding words at the beginning 
of s. 23, sub-s. 2. Thus, è person who is 
qualified to vote is entitled to have his name 
entered in the electoral roll and that, in our 
opinion, is the meaning of the words 
“qualified to vote.” We, therefore, agree 
with Mr. Justice S. K. Ghose, that there is 
a distinction between ‘qualified to vote’ and 
‘entitled to vote.’ 

In order to entitle 
this petition, 
that he 
at . the election 
tion refers. 


him to bring 
the petitioner must show 
is a person qualified to vote 
to which the ques- 
It is quite clear that scme 
meaning must be attached to 
these limiting words. Mr. Justice S. K. 
Ghose thought that they were intended 
to exclude persons who were not qualifi- 
ed on the polling day but have become 
qualified in the few days intervening be- 
tween that and the time within which the 
election petition is to be filed. His 
conclusion is in these words: 

“This does not mean that the qualification 
is confined to the election in a particular ward, 
put it only means that tne qualification must be 


possessed at the time of the election and not at 
the time of the application.” 


With great respect to the learned Judge, 
we are of opinion that this is far too narrow 
a construction to place upon these words. If 
the intention of the legislature had been that 
a person qualified tu vote in any ward 
was entitled to file a petition, it would have 
been quite easy toemploy language similar 
to that used in s. 28, sub-s. (1) withe re- 
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gard to qualifications of candidates. In 
our opinicn the intention of the legislature - 
was that the right to file an electicn 
petition is to be confined to a person who 
was qualified to vote at the particular 
election which has been called in ques- 
tien. On this point Mr. Chatterjee argued 
that s. 23 does not make any provision 
with regard to qualifications for voting 
in particular wards. In our opinion, that 
section -is not the place where such a 
provision would be nalurally expected. 
The whole question becomes clear from 
the provisions of s. 21, sub-s. (3) which 
is in these terms: 

“When a municipality has been divided into 
wards, the electoral roll shall be divided into 
separate list; for each ward.” 

Now, it could hardly be contended that 
the lists for wards ere to be prepared 
according to the arbitrary pleasure of the 
Committee appointed under s. 21, sub s. (1) 
to prepare the electoral roll. The only 
reasonable interpretation is that each ward 
should be considered as a separate entity 
and that persons whose names are to 
appear in the electoral roll in that ward 
are those who have the qualifications laid 
down in s. 23 with respect to that ward. 
In cther words, s. 36 means that a peti- 
tioner must be qualified to vote, % e. 
entitled to have his name entered in the 
electoral roll of the ward, the election of 
which is called in question by the peti- 
tioner. In the present case, the pelitioner 
was not so qualified and the learned Judge 
rightly rejected his petition. 


There is one other small point. The 
learned Judge, while dismissing the ap- 
plication found that the petitioner might 
have another petition under s. 39 as an 
unsuccessful candidate. Jn our opinion, 
the learned Judge has misconceived the 
meaning and scope of that section. It 
merely provides for additional relief which 
may be given to a petilicner under s., 36 
when he was himself a candidate at the 
election. If the petitioner was not a can- 
didate, the only relief which can be asked 
for is that the election should be set aside. 
Where he is a candidate, he may ask 
that he shall be declared to have been 
elected. f 

The result is that this Rule must be dis- 
charged with costs, the hearing fee be- 
ing assessed at ten gold mohurs. l 

Khundkar, J.—The only question which 
remains for determination is whether the 
District Judge exercising the powers con- 
ferred bys. 37 is a Court subject to the 
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appellate jurisdiction of the High’ Courl 
and over which it ‘has superintendence 
within the meaning of s. 107 of the Govern- 
ment of India Act. On behalf of the peti- 
tioner it is contended that the ex- 
pression ‘District Judge’ has the same 
meaning as Court of the District Judge 
-and on behalf of the opposite party it-is 
argued that District Judge in the Act 
is a mere persona designata as.’ distinct: 
from a Court. 
fer to all those provisions of the Act whica 
relate to the powers and functions of the 


District Judge in relation to election peti- 


tions. Section 36 which provides for the 
manner in which proceedings to set aside 
an election on the ground of invalidity are’ 
to be initiated, directs that a petition is 
to be filed before the District Judge and 
that a deposit of Rs. 50 is to be made 
in Court as security for the -cdsts likely: 
to be incurred. Section 37 sets out the: 
powers of the Judge-in’the inquiry’ 
and the procedure to bs: followed and’ 
is expressed as follows: -— : ae: 

(1) Where a petition has been’ filed 
under s. 36, the District Judge, -or any, 
judicial officer subordinate to-him and. 
not below the rank of a Subordinate 
Judge (hereinafter referred to in this 
chapter as the Judge) to whom the .Dis- 
trict Judge may transfer the petition, 
may, after holding such inquiry in accord- 
ance with the prescribed procedure as 
‘he deems necessary, and subject to the 
provisions of ss. 38 and 39, pass an order 
confirming or amending the declared re- 
sult of the election or setting the election 
aside. 


(2) For the purposes of the said inquiry 
the Judge may summon and enforce the at- 
tendance of witnesses and compel them to 
give evidence as if he wera a Civil Couri, 
and may also direct by whom the whole 
or any part of the costs of such inquiry 
shall be paid, and such costs shall be 
recoverable as if they had been award- 
ed in a suit under the Code of Civil Pro- 
cedure, 1903. 


(3) The Judge may, at any stage of the 
proceedings, require the petitioner to 
deposit in Court a further sum as the 
costs incurred or likely to be incurred 
by any respondent, or to give security; 
or further security for ths payment of 
the same, and if, within the time fixed 
by him, or within such further time as 
he may allow, such costs are not deposited 
or such further security is not furnished, as 
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the case may be; may dismiss the petition. 
- (4) The decision or order of the Judge 
shall be final. 


Then s. 38 provides that if the’ 
Judge is satisfied that any of certain 
circumstances enumerated in cls. (a): 


to (d) has been established, he shall set: 
aside the election. This is followed by 
s. 39 which covers cases to which s. 38 does’ 
not. apply and here again the expression ; 
used is “The Judge”. The same expres- 
sion occurs in s. 40 which invests: the: 
Judge with powers to declare ə Person’ 
guilly of corrupt practice disqualified from - 
being a candidate in the future. In ss 41 
and 42 reference is made respectively to’ 
a declaration that a candidate has not. 
been duly elected, and to the setting aside 
of an election, and in both cases the: 
authority to whom these acts are attribut-. 
ed is the Judge. It is to be observed: 
that the expression: ‘the Judge’ occurring: 
in ss. 38 to 42 and also again in’s. 44 
cel. (f) is- to-be taken ‘to include the Dis- 
trict Judge’ as well as any subordinate: 
officer. not: below -the rank of a Subordi~ 
nate- Judge to whom the District Judge inay- 
fränsfera petition under s. 36. This follows 
from subs. (1) of s. 37. The next section 
which calls for attention is s. 43 which is 
thus expressed: f NG 
“No election òf a Commissioner shall- be 
called -in question in any Court except 
under the procedure provided by this Act 
and no order passed in any proceeding’ 
ander ss. 36 to 40 (both inclusive), shall 
be called in question in any Court and 
no Court shall grant an injunction 
(i) To postpone an election of a Com- 
missioner, or < 
(ii) to prohibit a person, declared to 
have been duly elected ‘under 
this Act, from taking part in the 
‘proceedings of a Municipality of 
which he has been elected a Com- 
missioner, or aa : 
(iit) to prohibit the Commissioner form- 
ally elected or appointed for a 
: Municipality from entering upon 
their duties. ta Be 
One more séction of the Act needs to 
be referred to and that is s. 44 which 
gives the Local Government power to: make 
rules -to regulate and determine a number 
of matters, one of wnich indicated in cl. (f) 
of-that section is “The procedure to be 
followed by a Judge in inquiring 1m:0 
election petitions”. Eas 
The argmnent: advanced by Mr. Bisw23 
on behalf of the opposite party which hg 
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has sought to support by reference to a 
number of cases presently to be consider- 
ed is as stated before, that the expressions 
‘District Judge" and “The Judge” denote 
personae designatae es distinct from a 
Court. It is contended that the intention 
of the legislature is to be gathered from 
the following circumstance:—Firstly, that 
in none of the relevant sections do we 
get the expression ‘District Court” or 
“Court of the District Judge’; secondly, 
‘tha’ the language of s. 37 (2) “For the pur- 
poses of the said inquiry the Judge may 
summon and enforce the 


lied upon by Mr. Biswas the case 
of Balaji Sakharam v. Merwanji 
Nowroji (3) was a case under s. 93 


of the Bombay District Municipal Act 
Amendment Act (Bombay Act II of 1884) 
which provided that if the validity of any 
election of a Municipal Commissioner was 
to be questioned, it would have to be by 
a petition to the Distict Judge, that the 
District Judge might pass orders for 
confirming or amending the declared re- 
sult of the election or for setting the 
election aside, and that for the purposes of 
any inquiry which he might hold, the Judge 
might exercise any of the powers of a 
Civil Court and his decision would be 
conclusive. It was held that the 
District Judge acting under this section 
was not a Court within the meaning of tke 
word in s. 622 of the Code of Civil Pro- 
cedure, 1882, but was merely a persona 
designata. The same view was taken 
in Gangadhar Baburao v. Hubli 
Municipality (4) which was a case under 
5. 22 of the Bombay District Municipal 
Act (Bombay Act Ill of 1901) which re- 
lates to the manner in which the validity 
of the election of a Councillor may be 
brought in question and for our present 
purpose the first two sub-sections of that 
section may be referred to. Sub-section (1) 
provides that en application is to be made 
to the District Judge; sub-s. (2) directs 


that an enquiry shall thereupon be 
held by a Judge not below the 
(3) 21 B 279, 


(4) 50 B 257; 94 Ind. Cas, 660; 28 Bom. L R 519: AT 
R 1926 Bera. 544, Mart A 
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grade of an Assisiant Judge appointed 
either specially. for the case or 


for such cases generally, end provides 
that for the purposes of the said inquiry 
the said Judge may summon and enforce 
the attendance of witnesses and compel 
them to give evidence as if he were a 
Civil Court. In this case it was held 
that the District Judge being a persona 
designata, the High Court had no power 
under s. 115 of the present Code of Civil 
Procedure to interfere with tke order of 
the Assistant Judge acting for the District 
Judge. In our judgment those two cases 
can have no application. The expression 
in the relevant sections of the stututes 
abovetnoted is ‘the District Judge’, and this 
in an Act of the Bombay Legislature 
would tend in itself to indicate that the 
Court of the District Judge wes nob 
meant, because in the Bombay Civil Courts 
Act (India Act XIV of 1869) a distinction 
appears between “District Judge” and 
“District Court”. Section 5 of that_Act isin 
the following terms: 

“There shall be in each District a District Court 
presided over by a Judge to be called the District 
Judge. He shall be appointed by the Governor 
of Bombay in Council by whose authority only 


he shall be liable to be suspended or removed 
from his appointment”, 


The distinction is manifest also in s. 6 
which is thus expressed:~- 

“The District Judge shall ordinarily hold the 
District Court atthe Sadar station in his District, 
but may, withthe previous sanction of the High 
Court, hold it elsewhere within the District”, 

In the Act which governs the Civil Courts 
in Bengal, on the other hand, it is provided 
by s. 3 that 

“There shall be the following classes of Civil 
Courts under this Act, viz.:—(1) the Court of the 
District Judge; (2) the Court of the Additional 
Judge; (3) the Court of the Subordinate Judge; 
and (4) the Court of the Munsit” 


and a reference to ss. 8, 10, 13, 20, 21, 
and 38 makes it reasonably clear that 
District Judge and District Court are 
frequently employed as interchangeable 
terms. From this it follows that the use 
of the expression “District Judge” in an 
Act of the Bengal Legislature is not 
necessarily an indication that the District 
Judge is to be regarded as a persuna 
designata. The caseof Gangadhar Baburao 
v. Hubli Municipality (4) can be further 
distinguished by reason of ithe special 
words in s. 22,sub-s. (2) of the Bombay 
District Municipal Act (Bombay Act III 
of 1901). 


“An inquiry shall thereupon be held by a Judge, 
not below the grade of an Assistant Judge, appoint- 
ed by the Governor in Council, either specially for 
the case or for such cases generally..,..." 


1936 

These words clearly designate a special 
person or persons to whom the discharge 
of certain functions is to be entrusted 
and by implicaticn exclude the District 
Court. The next case upon which reliance 
was placed is the case of the Municipal 
Corporation of Rangoon v. M. A. Shakur 
(5), in which it was held the Chief Judge 
of the Rangoon Court of Small Causes in 
performing the functicns assigned to him 
by s. 14 of the Rangoon Municipal Act 
(Burma Act VI of 1922) was acting as a 
-persona designata and notas a Court. This 
decision was concerned with the intention 
ofss.199 and 200 of that Act and turned 
upon the words ‘the Chief Judge of the 
Rangoon Small Cause Cour.’ contained in 
those sections. We do not consider that 
this case has any application to the facts 
before us. The Rangoon Court of Small 
Causes consistsof a plurality of Judges 
“but the Rangoon Municipal Act instead 
of vesting jurisdiction in the Court of 
Small Causes singled out the Chief Judge 
of that Court as the authority who was 
to exercise the jurisdiction created by 
that Act. The same observation applies 
to the case of Lakshmanan Chetty v. 
Kannappar (6), in which it was held for 
.a similar reason that the Chief Judge of 
the Presidency Court of Small Causes at 
Madras exercising powers under rules 
under the Madras Municipal Act (IV of 
1919) was a persona designata and not a 
Court. These decisions are consistent with 
observations in the case of Sholapur 
Municipality v. Tuljaram Krishnasa (7). 
It appears that when a Judge or the 
Presiding Officer of a Court as distinguish- 
ed from the Court itself is directed to 
perform any function of an authority 
created by a statute, such a Judge may 
be considered as a persona designata and 
not a Court, but when a Civil Court sub- 
ordinate to the High Court, is constituted 
an authority to decide the rights between 
the parties and is directed to perform 
judicial functions, it is difficult to hold 
that such a Court isa persona designata 
and nos a Court subordinate to the High 
Court. 

Then Mr. Biswas has relied om an observa- 
tion in the judgment of Sir Lawrence 
Jenkins in the case of Bhai Shankar 

(5) 3 R 560; 91 Ind. Cas. 550; 4 Bur. L J 202; AIR 
1926 Rang. 25. 

(6) 50 M 121; 99 Ind. Cas. 148; 24 L W 773; 51 M 
L J 738; (1926) M W N 986; A I R 1927 Mad. 93. 


(7) 55 B 544 at p. 552; 134 Ind. Cas, 1240; 33 Bom. L 
TG, A I R1931 Bom. 582; Ind. Rul. (1932) Bom 
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v. Municipal Curporation ‘of Bombay (8), 
which was a decision under s. 33 of the 
City of Bombay Municipal Act (Bombay 
Act II of 1888), 

“But when a special tribunal out of the ordinary 
course is appointed by -the Act to determine ques- 
tions as to rights which are the creation of that 
Act then, exv2pt in so far as otherwise expressly 
provided or necessarily implied, that tribunal's 
jurisdiction to determine those questions is exclusive, 
It is the essential condition of these rights that 
they should be determined in the manner prescrib- 
ed by the Act-to which they owe their existence, 
In such a case there is no ouster of the juris- 
diction of the ordinary Courts, for they never had 
any; there is no change of the old order; the new 
order is brought into being.” 

In our judgment this observation has 
no bearing here because what that case 
decided was that s. 33 of the Act debarred 
the High Court from entertaining a civil 
suit broughtto determine the validity of an 
election. 

Reference wis als? made to the case of 
Mahedar Rahman Miya v. Kantichandra 
Basu (9), in which all that was decided 
was that rr. 1-A and 26-B framed by the 
Local Government under s. 138 (a) of the 
Local Self-Government Act read with 
rr. 24 and 25 bar the jurisdiction of the 
Civil Court to try a question whether a 
particular person is a qualified vote or 
not. This decision also, therefore, affords 
no guidance. 

Reference may now be made to the 
language of s.37 sub-s. 2 of the Bengal 
Municipal Act. Mr. Biswas’ contention is 
that the words “as if he were a (Civil 
Court” contains the assumption that the 
Judge is not a Civil Court and that these 
words are necessary for the purpose of 
extending tc him some of the powers of 
a Civil Court. We do not think that this 
necessarily follows, because these words 
are capable of being regarded not ag 
words of extension but as words of limit- 
ation, forit may well be that they were 
employed in order tomake it clear that 
the Judge is to have the ordinary powers 
of the District Court only for the purpose 
of summoning and enforcing the attend- 
ance of witnesses, the rest of the procedure 
being left to be regulated by rules to ba 
framed under s. 44 cl. (f). But even 
assuming that these words are to be 
regarded as words of extension and not 
of limitation, it does not necessarily 
follow that the District Judge is not a 
District Court. Reference may, in this 
connection, be made to similar provision; 

(8) 31 B 601 at p. 609. : 

(9). 38 O W N 838; 154 Ind. Cas, 82; 61 C 980; 59 G 
LJ 523; A I R-1935 Cal. 10; 7 R G 428, 
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of. the Land Acquisition Act and the 
Provincial Insolvency Act.- Section 53 of the 
tormey Act is in. these terms: 

save in so far as they may be inconsistent with 
anything contained'in this Act, the provisions of 
the Qivil Proceduro Code shall apply to all pro- 
ceedings in the Court under this Act.” - 

- “Court” is defined ins. 3, cl. (d) of the 
Act -as the principal Civil Court of original 
jurisdiction unless the Local Government 
has appointed a special judicial officer 
within any specified local limits to perform 
the functions of the Court. 

- Again s. 5 of the latter Act is thus 
expressed sub-s. (1): 
_, ‘Subject to, the provisions of this Act, the Court, 
in regard to proceedings under this Act shall have 
the same powers and shall follow the same pro- 
gedure as it has snd follow in the exercise of 
the original civil jurisdiction”, 

, The definition of Court is to he found in 
8.2 (1) (b): . 

, “The District Court means tbe principal: Civil 
Oourt of original ‘jurisdiction’ in any area 
outside the local limits for the time being of the 
Principal towns......”. i 


"Jn our judgment this brench of the 


argument advanced on behalf of the 
opposite} party is not conclusive. Here it 
may ‘be ‘noted that s. 37 sub-s. 3 of the 


Bengal Municipal Act provides that the 
Judge ‘may at any stage of the proceed- 
ings ‘require a petitioner to deposit in 
Court a further sum as the costs incurred 
or likely to be incurred by any respond- 
ent. There isan earlier provision as to 
cosis contained in s. 36 of the Act which 
requires a person questioning the validity 
of an election ‘to deposit Rs. 50 in Court 
as-security for the costs. It is manifest 
| that Court: in ss. 36 and 37 can only mean 
the Court of the District Judge or the 
judicial officer subordinate to him to 
whom the election petition has been trans- 
ferred. This consideration in our judg- 
ment goes far to raise the opposite 
inference that District Judge and Judge 
in- the sections under consideration mean 
the Court of the District Judge and the 
Court of the Judge. This inference derives 
strength from a consideration of s. 43 of 
the Act. The words “no election of a 
Cemmissioner shall be ‘called in question 
in any Court except under the procedure 
provided: by this Act”, indicate by neces- 
sary Implication that the District Judge 
is a Court. In the same section the words 
‘no Court shall grant an injunction” are 
clearly intended to prohibit the jssue of 
an injunction by all Courts and include 
the District Judge. . This being so, it is 
dificult to understand how -the District 
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Judge can be said to be a persona desig- 
nata with no jurisdiction and no power 
other than such as are granted by the 
Act, for it cannot be denied that the 
power to grant injunctions is manifestiy 
a power of the District Court. 

For ihe .feasons already set out, ib 
appears to us. that the 38rd contention 
advanced on behalf of the opposite party 
must also fail, for the power given in 
s. 44, cl. (f) to the Local Government to 
make rules, to regulate and determine the 
procedure to be followed by a Judge in 
deciding election petitions is not a con- 
clusive test. 

On behalf of the petitioner it was 
argued that inasmuch ass. 37, sub-s. 1 
recognises the District Judge’s power to 
transfer election petitions and recognises 
also the subordination of other judicial 
officers, the District Judge must mean the 
District Court. 
“In our view effect must be given to 
this contention. The language of s. 37, 
sub-s. (1) accords recognition to the sub- 
ordination of judicial officers who under 
the ordinary law are subordinate to the 


District Judge and declares that the 
District Judge. may transfer election 
petitions to any such officer not below 


the. rank of aSubordinate Judge. It is 
not easy to see how such a position could 
be contemplated if the District Judge was 
a mere persona designata. f 

It was decided by a Full Bench of the 
Madras High Court in Parthasaradhi 
Naidu v. Kateswara Rao (2), which was a 
decision under Local Boards Act (XIV of 
1920) that inasmuch as by r. 4 (3) of the 
Rules for the conduct cf inquiries under 
that Act powers were given to the District | 
or Subordinate Judge in certain cases to 
direct any Court subordinate to him to 
hold the inquiry, the reference to a Judge 
with such powers could not mean anything 
else than reference to a Judge sitting as 
a Judge in the exerciss of his ordinary 
jurisdiction extended for that purpose. 

. The conclusion to which we are led is 
that the “District Judge means the Court 
of the District Judge, and we do -think 
that it can ebe contended, that in dis- 
charging the functions entrusted to it by 
the Act, that Court is acting otherwise 
than asa Court of law. Under s. 10 of 
the Religious Endowments Act (XX of 
1863) a Vacancy in a temple committee 
is to-be filled by the persons interested 
in the manner provided by the Act. If 
any Vacancy shall not be filled by such. 
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elections within three months of its oceur- 
ring the Civil Court may cause that vacancy 
to be filled up. It was held by the 
Judicial Committee of the Privy Council 
inthe case of Balakrishna Udayar v. 
Vasudeba Ayyar (10), that in these matters 
the Civil Court exercises it power as a 
Court of law, nob merely as a persona 
designata whose determination are not to 
be treated as judgments of a legal 
tribunal, 

In the case of Sholapur Municipality v. 
Tuljaram Krishnasa (7), it was peinted 
out that as s. 3 of the Code of Civil 
Procedure provides in terms that the 
District Court is subordinate to the High 
Court for the purposes of the Code, the 
District Court for the purposes of s. 107 of 
the Government of India Act, must be 
regarded as generally subject to the 
appellate jurisdiction of the High Court. 

. Finally we might observe that in the 
case of Binodebehari Chatterjee v. Gireendra 
naih Roy Chandhuri (11), it was held that 
this Court has the power of revision when 
the Judge refuses to exercise the juris- 
diction vested in him by s. 37 of the Bengal 
Municipal Act. 

The result of the conclusions at which 
we have arrived may be thus summarised: 

_ _ (1) The expression ‘District Judge’ in 
the Act means the Court of the District 
Judge; i 

(2) That Court does not, save as other- 
wise provided, divest itself of its ordinary 
character when discharging the additional 
functions committed toit by the Act ; 

(3) The District Judge isa Court over 
which the High Court has the 
power of superintendence within the 
meaning of s. 107 of the Government of 
India Act. 


D. 
(10) 40 M 793; 40 Ind. Cas. 650; 15 ALJ 645; 2 P 
L W 101; 33 M J 69, 26 C L J 143; 19 Bom. L R 


Bur. L T 48; 44 I A 261 (P. C) 
(I) 38 C W N 500; 150 Ind. Cas. 335; 610 477; AI 
R 1934 Oal. 536; 6 R C 828; 59C L J 315. 
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s. 98 (b)—Notice of dishonour—Plea_ of exception— 
Necessity of specific averment—‘Countermanding 
pryment.” 

In e suit to recover the amount due under a 
hundi which has been dishonoured, tne absence of 
a specific averment in the plaint claiming the 
benefit of the exception contained in s. 98 (b) of 
the Act or the allegation that payment had been 
contermanded by the drawer is not fatal to tne 
suit and the Court is not bound in every case 
where there is no such averment to dismiss the 
suit or to have the plaint amended, Where this 
contention is raised before the trial Court during 
the trial and the defendant had an opportunity 
to meet the allegation, a formal amendment may 
be dispensed with. 

In order that the payment of a hundi may be 
countermanded by a letter it is not necessary that 
the actual words ‘countermanded payment’ should 
be used: it is sufficient if the words used clearly 
show that the draiver does not want payment to be 
made in accordance with the tenor of the hundi. 
dee Chetti v. Pulaniappa Chettiar (2), distingu- 
ished. 

S. O. A. against the decree of the Dis- 
trict Court of Madura in Appeal Suit No. 32 
of 1930 preferred against the decree ol 
the Court of the District Munsif of Madura 
Town in Original Suit No. 4 of 1927. 

Messrs. M. Patanjali Sastri and M. Muru- 
gappa Chettiar, for the Appellant. 

Mr. T. M. Ramaswamy Ayyar, for the 


Respondents. 


Judgment.—This is.an appeal from 
the decree of the District Judge of 
Madura, dated February 19, 1931, dismis- 
sing an appeal from the decree of the 
District Munsif, Madura, Town, dated De- 
cember 20, 1929,in O. S. No. 4 of 1927, 
a suit to recover the amount due under a ` 
hundt executed by the lst defendant in 
favour of the 2nd defendant and pay- 
able at Madras by the firm of Al. Vr. Ct. 
Ratnam Chettiar. The 2nd defendant 
endorsed the hundi in favour of the plaint- 
iff, and it is not disputed that the en- 
dorsement was for valuable consideration. 
The plaintiff attempted to get payment 
from ths Madras firm but payment was 
refused and the hundi was sent back to 
him. The plaintiff alleged that he sent 
notice of the dishonotir to the Ist defen- 
dant and that in reply the lst defendant 
sent a notice containing false and unfound- 
ed allegations and in particular setting 
up an agreement to the effect that there 
was to be no liability incurred by the 
lst defendant under the hundi and that 
the plaintiff was aware of this agreement~ 
when he took the endorsement. The suit 
was resisted by the Ist defendant alone 
on several grounds and no less than ten 
issues were framed, in the lower Court. 
The plaintiffs suit was decreed, in his 
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favour and on appeal that, decree was 
confirmed by the lower Appellate Court. 
The Ist defendant is the appellant in this 
second appeal. It may be mentioned in 
this eonnection that the only point argued 
in. the lower Appellate Court was that 
there was no due notice of dishonour 
given to the lst defendant by the plaint- 
iff and the other contentions raised in the 
lower Court were not repeated in the 
lower Appellate Court. 

It was found by both the Courts below 
that though notice of dishonour was sent, 
it was sent long after the dishonour, but 
that the plaintiff was entitled to dispense 
with notice of dishonour under the pro- 
visions of s. 98 (b) of the Negotiable In- 
struments Act, that isto say on the ground 
that the drawer himself had countermand- 
ed payment. There was no averment 
to this effect, namely, that there was a 
countermanding of payment by the drawer, 
in the plaint, though the plaint referred 
to the reply notice Ex. 2 sent by the 
Ist defendant and Ex. 2 itself was filed 
along wilh the plaint and in Ex. 2, it is 
contended, there is a clear admission that 
the Ist defendant countermanded payment. 
In this Second Appeal it has been con- 
tended that in the absence of an aver- 
ment in the plaint claiming the benefit 
of the exception contained in s. 98 (b) of 
the Act, or alleging that payment had 
been countermanded by” ihe drawer, 
the Courts below ought not to 
have considered the question at all 
and decided this point in favour of ihe 
plaintiff. Secondly, it is contended that 
as a-matter of fact, there is no clear proof 
that there was a countermanding of pay- 
ment by the drawer. As regards the first 
contenticn reliance has been placed in 
support of it on Jambu. Ramaswamy Bhaga- 
vathai v. Sundaraja Chetti (1) and Jambu 
Chetii v. Palaniappa Chettiar (2). The 
absence of an averment in the plaint has 
been considered by the lower Appellate 
Ceurt which was of opinion that though it 
would have been safer, and more desirable 
if tke plaint hed contained a definite aver- 
ment, nevertheless in the present case the 
lst defendant hed not been prejudiced 
ot taken by surprise by reason of this 
question being decided without an aver- 
ment in the plaint, because the question 
hed been raised in the trial Court itself 
end decided, and the evidence on the 
point was only what is contained in the 1st 

(1) 26 M. 239. ‘ 

(2). 26 M. 526, . ‘ E 
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defendant's own admissions. I am of opi- 
nion that in these circumstances it was 
not necessary io compel the plaintiff to 
amend his plaint for the purpose of in- 
troducing an cverment regarding the 
countermanding of payment. The parties 
concerned were aware of this contention or 
allegation before the trial Court and dur- 
ing the trial, and it is not pretended that. 
the Ist defendant had no opportunity to 
meet the allegation or that he wanted an 
adjournment and was refused an adjourn- 
ment for the purpose of adducing evi- 
dence on this point. To compel the plaint- 
iff to amend his plaint for this purpose 
would only add to the costs of the litiga- 
tion and prolong it, and I am of opi- 
nion that the ist defendant (appellant) 
is not likely to be really benefited by a 
fresh trial of this question. 

The decisions relied upon by the ap-. 
pellant do ‘not go to the length of say- 
ing that in every case the absence of a 
specific averment in the pleint is fatal to 
the suit and that the only alternative 
open in the absence cf such avernment 
is. to dismiss the suit or to have the plaint 
amended. What was decided in Jambu 
Chetti v. Palaniappa Chettiar (2) was that, 
none of tke exceptions in s. 98 can be 
pleaded for the first time in appeal. That is 
not the case here. The contention about the 
countermanding of payment was raised dur- 
ing the trial itself in the trial Court. I am 
therefore of opinion that in the present 
case it is not necessary in the interests 
of justice that there should be an amend- 
ment of plaint for ihe purpose of introduc- 
ing therein an averment about the con- 
termanding of payment. It would only 
be purely formal and would not really 
affect ihe decision in the suit. 

I now proceed to the second contention 
which is the more substantiel one in this 
appeal. Both the Courts below have relied 
on the Ist defendants cwn letter Tix. 2. 
Even according to the lst defendant's own 
version in his evidence, he has mentioned . 
in Ex. 2 that the hundi was not honoured 
in consequence of his letter to the Madras 
firm. In Ex. 2 itself he recites the agree- 
ment whereby it was agreed that the 
hundi was io be only an accommodation 
hundi and that the person in whose favour it 
was drawn, i. e. the payee (the 2nd de- 
fendant) was himself to pay the amount 
due under tke hundi and return the 
hundi using it only for the short space 
of three days for accommodation purposes 
and that the plaintiff when he took the 


1936 


endorsement of the hundi was made aware 
of this agreement by the 2nd defendant. 
It may be mentioned in this connection 
that this agreement has been found to 
be not true. The Ist defendant then 
goes on ta say in Ex. 2 that a letter was 
written by him to the Madras firm about 
this agreement and that money was not 
paid by that firm in consequence of 
that letter. The Courts below have held 
that this really means that payment was 
countermanded by the Ist defendant and 
I am cf opinion that their view is right. 
Tt is not necessary that the actual words 
“countermanded payment” should be used; 
it is sufficient if the words used clearly 
show that the drawer does not want 
payment to be made in accordance with 
the tenor of the hundi. The mention of 
the agreement referred to above in the 
letter to the drawee and the admission 
that the non-payment was due to the 
leiter are enough in my opinion to show 
that the Ist defendant did really counter- 
mand payment end that the Madras 
firm refused payment on account of the 
letter sent by tLe lst defendant recit- 
ing the agreement. It may also be men- 
tioned in this connection that the 
question whether there was a coun- 
termanding of payment or not is real- 
ly a question of fact and the findings 
-thereon by the Courts below are concur- 
rent, and unless it is shown that these 
concurrent findings are contrary to 
law, they cannot be upset in second 
appeal. 

Tt follows from what I have said above 
that the appeal must fail. It is accord- 
ingiy dismissed with costs. 

(Leave to appeal is asked for but is 
refused). 

A. Leave refused. 


et 
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—Civil Procedure Code (Act V of 1908), O. XLI, 
r. 27—Appellate Court— Admission of evidence. 
Sub-section 6 of s. 52, Bengal Tenancy Act 
as amended in 1928, merely enacts a rule of 
evidence, what presumption is to be drawn 
if certain facts are proved by the landlord. 
Prima facie proof of a fact in issue is pre- 
scribed therein ina certain manner. The rule is 
accordingly a rule of procedure and the new sub- 
section would apply to all actions pending or future, 
cureners Nath Dey v. Manohar De (5), relied on, [p. 
47, col. 1j 
Under the old sub-section the landlord had to 
prove ths practica of settling lands on measurement 
at the time when the‘area in excess js found out 
before the institution of the suit, and whensuch a 
practice is proved by him, he gets the presumption 
that the area had been entered on measurement in 
his rent roll. Under the amended sub-section the 
landlord has to prove the said practice prevalent 
at the time when the rent roll containing the areas 
of the holding was prepared, and if he proves the 
practice he carries the presumption further back, 4. e 
to the date ofthe creation of the tenancy, that is 
to say, the Court has to presume that the tenancy 
had beencreated after measurement, The presump- 
tion creatzd by the new sub-section is, therefore 
more specific and more to the point. The tenant 
can rebut the presumption by showing that tne 
tenancy had been created witha consolidated rent 
for lands with specific boundaries, This he can 
show either by producing the grant or evidence con- 
temporaneous with the grant or such other evidence 
as would lead necessarily to the inference that the 
rent must have been a consolidated one in tho 
beginning but if the landlord establishes the prac- 
tice of settling lands on measurement at the time 
when the rent roll produced by him was prepered 
he has established aright to get additional rent, 
Maharaja Manindra Chandra Nandi v. Kaulat 
Shaikh (1), distinguished. . 
Documents cannot be admittel in evidence either 
under cl. (a) of O., XLI, r. 27 of the Civil Procedure 
Code or under cl. (b), where thers is nothing to show 
that the lower Court refused to receive them in 
evidence and there is no inherent lacuna or defect in 
the evidence as it stood. i 


Appeals against the decrees of the Sub- 
ordinate Judge, First Court, 24-Perganas, 
dated April 27, 1932, affirming those of the 
Munsif, Second Court, Basirhat, dated 
Nevember 29, 1930. 

Messrs. Brajalal Chakraburty, A. KE. 
Ghose and Birendra Kumar De, for the 
Appellants. 

Mr. Narendra Nath Dalal, for the Res- 
pandents. 

Mr. Ramendra Mohan Majumdar, for the 
Deputy Registrar. 

Judgment.—These ten appeals are in 
ten suits instituted by the plaintiff-ap- 
pellant, some in the year 1926 and others 
in the year 1927 in respect of ten ten- 
ancies. Eight other suits instituted by 
the plaintiff in the year 1930 in respect 
of eight other tenancies were tried ana- 
logously with the said ten suits by the 
Munsif. In all these suits the plaintitt 
claimed additional rent under s, 52 of the 
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Bengal Tenancy Act and claimed the ar- 
rears at the old rent together with addi- 
tional rent for the alleged additional area in 

“the possession of the tenants. In the suits of 
the year 1939 the Munsif granted his 
claim for edditional rent and there was 
no further eppeal from those decrees. The 


claim for additional reut made in the 
first mentioned ten suits was, however, 


dismissed by the Munsif and his decrees 
have been affirmed by the Subordinate 
Judge on appeal. : 

To sustain the claim for additional rent 
the plaintiff had to prove that the tenants 
are in possession of lands proved by mea- 
surement to be in excess of the area for 
which rent had been previously paid by 
them. The areas now in their possession 
have been found by measyrement at the 
‘settlement proceedings, made final in the 
year 1926. The plaintiff to succeed had 
further to prove that rent had been pre- 
viously assessed on the lands of the ten- 
ancies on measurement. To prove the 
same, he tendered in all the suits his 
rent roll of the year 1292 and counterfoil 
receipts. Areas of the tenancies are men- 
tioned in the said rent roll and the said 
areas correspond with the areas mentioned 
in the counterfoil receipts. He also proved 
by oral evidence that there was a prac- 
tice in his estate both in the year 1926 
and 1292 of settling lands after measure- 
ment. 

The learned Munsif relying on the 
counterfoil receipts and the rent roll and 
believing the plaintiff's case that there 
was a practice of settling lands after 
measurement prevalent in 1292, gave the 
plaintiff decrees for additional rent in the 
suits instituted in 1930. He held that the 
plaintiffs were entitled to invoke the pre- 
sumption contained in s. 52, cl. 6,as am- 
ended by Act IV of 1928. In respect of 
the suits instituted in the years 1926 and 
1927 he eld that the plaintiff was not 
entitled to invoke the sid of the said 
amended sub-section but had to fall back 
upon ihe sub-section as it stood before 
the amendment of 1928, and on the evi- 
dence he held, relying upon the cases of 
Maharaja Manindra Chandra Nandi vy. 
Kaulat Shaikh (1), that-the plaintiff was 
not entitled to succeed. He further held 
‘on the evidence that those holdings had 
been created long before 1292 and that 
yent in respect of them had not been 
assessed or adjusted on measurement in 

(1) 50 C 957; 79 Ind, Cas. 852; A I R 1924 Cal. 374; 
280 W N 264. A : 
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1292, and that the presumption which was 
raised in favour of the plaintiff under 
sub-s. 6 of s. 52 as it stood before the 
amendment of 1928 did not help him as 
the presumption did not carry the plaintiff 
to the time of the creation of the ten- 
ancies but was that the areasin the rent 
roll of 1292 was entered there after mea- 
surement. 

The plaintif preferred ten appeals to the 
learned Bubordinate Judge. Before the 
learned Subordinate Judge the defendants 
in three of the suits which correspond 
to Second Appeals Nos. 1191, 1200 and 
1203 made applications to put in as addi- 
tional evidence some dakhilas of dates 
prior to 1292, which did not mention any 
area; they wanted to use these dakhilas 
for the purpose of showing that a consoli- 
dated rent within specific boundaries had 
been imposed when the tenancies to which 
the dakhilas refer, had been created. These 
dakhilas bear file marks of the Munsif, 
but there is nothing on the record to show 
that they had been tendered in evidence 
before the Munsif and either rejected 
or not marked as exhibits by inadvert- 
ance. The application for adducing ad- 
ditional evidence supported by an affidavit 
was filed on June 23, 1931. The applica- 
tion states simply that the dakhilas had 
been filed in the Munsitf’s Court. In para. 2 
a statement is made that the defendants’ 
Gomastha also spoke about these dakhilas 
in his evidence; a statement which is not 
borne out. by the evidence of the said 
Gomastha. The application and the affi- 
davit are discreetly silent as to whether the 
dakhilas had been tendered in evidence 
in the trial Court or whether the atten- 
tion of the Munsif had been drawn to 
them at any stage of the suil. At the 
time of the argument the Subordinate 
Judge received them in evidence but neither 
in his judgment nor in the order sheet has 
he given any reason for receiving them 
in. In my judgment these documents 
cannot be admitted in evidence either 
under cl, (a) of O. XLI, r. 27, of the 
Code or under cl. (b). There is nothing 
to show that the Munsif refused to re- 
ceive them in evidence and there is no 
inherent lacuna or defect in the evidence 
as it slood. These dakhilas must accor- 
dingly be ruled out: Parsotim Thakur v. 
Lal Mohan (2). The learned Subordinate 

(2) 58 I A 254; 132 Ind Cas. 721; A 1R193LP 0 
113; 30 Bem. LR 1015; (1931) A L` J513;35 CW 
N 786; 34 LW 76; 54 0 LJl;12 P L T 633; 
(1931) M W N 929; 10 Pat. 654; 61M L J 489; Ind. 
Rul. (1931) PC 209 (PC). ae a . 


1936 
Judge ‘also held that s. 52 sub-s.-6 of 
the old Act wes applicable and not the 
sub-section as amended. His view pro- 
ceeded upon the ground. that the new 
sub-section cannot be invoked asit came 
into the statule while the ten suits were 
pending. In my judgment the learned 
Subordinate Judge is wrong in this res- 
pect. .Sub-s. 6 merely enacis a rule of 
evidence, what presumption is to be drawn 
if certain facts are proved by the land- 
lord. To put it in another way, prima 
facie proof of a fact in issue is prescribed 
therein in a certain manner. The rule is 
accordingly a rule of procedure and the 
new sub-section would apply to all actions 
pending or future: Wright v. Hale (8), 
Kimbray v. Draper (4), and the cases 
eollected in Craes on Statute Law, 3rd 
Ed. p. 332, also, Surendra Nath Dey v. 
Manohar De (5). ae 

The difference between the old sub-sec 
tion and the new one lies in two res- 
pecis. Under the old sub-section the land- 
lord had to prove the practice of settling 
lands on measurement at the time when 
the arca in excess is found out before the 
institution of the suit: Nilmani Kar v. Raja 
Sati Prasad (6) and when such a practice is 
proved by him he gets the presumption 
that the area had been entered on mea- 
surement in his rent roll. I confine 
myself to the case when the rent roll and 
eounterfoil receipts are. produced and not 
the patta or the kabuliyat. Under the 
amended sub-section the landlord has to 
prove the said practice prevalent at the 
time when the rent 
areas of the holding was prepared, and 
if-he proves the practice he carries the 
presumption further back, 7. e., to the 
date of the creation of the tenancy, that 
is to say, the Court has to presume that 
the tenancy had been created atter mea- 
surement. The last mentioned distinction 
is of importance in the case where the 
rent roll containing the area which is 
supported by counterfoil receipts had been 
prepared eat a time later than the time of 
the creation of the tenancy. The presump- 
tion created by the new sub-section is 
therefore more specific and, more to the 


(3) (1860) 30 LJ Ex. 40; 6HN 227; 6 Jur. (vs) 
1219; 3 LT os) 444;9W R 157; 123 RR 477. 

(4) (1567) 3 Q B 160; 9 B & S 80; 37 LIQ 
B 80; 16 W R539; 17 L T 549. 

(5) 39 O W N67 atp. 69: 153 Ind. Cas. 671; A IR 
1934 Cal. 754; 62 O 213; TRC 396. 

(6) 48 C 556; 61 Ind. Cas. 82; A IR 1921 Cal, 397; 
25 GW N 230; 32 OL J 302 Œ B). 
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point. The tenant can rebut the pre- . 
sumption by showing that the tenancy 
had been created with e consolidated 
rent for lands with specific boundaries. 
This he can show either by prcducing the 
grant or evidence contemporaneous with 
the grant or such other evidence es would 
lead necessarily to the inference that the 
rent must have been a consolidated one in 
the beginning. f 

-As I hold that the sub-s. (6) as amended 
by Act IV of 1928 applies to these ten 
cases before me, there must be an in- 
vestigation by the Court of Appeal below 
of the question as to whether there was a 
practice in 1292 in the plaintiff's estate 
of settlement on measurement, and for 
that purpose there must be a remand un- 
less I hold, as [ have been asked to do 
by the respondents’ Advocate, that the’ 
plaintifs claim for additional rent is 
inadmissible by reason of the decision in 
Maharaja Manindra Chandra Nandi’s case 
(1). In my judgment that case has no 
bearing on the question at issue in theso 
appeals. 

In that case the landlord claimed ad- 
ditional rent under s. 52 of the Bengal 
Tenancy Act. To prove the area for which 
the tenants have been previously paying 
rent, he proved only some dakhilas with 
the areas and rate of rent mentioned on 
the back thereof. He did not *produce 
any rent roll at all and besides did not 
prove any practice of settling lands by 
measurement. He did not hase his cage 
on sub-s. (6) of s. 52 at all. In the judg- 
ment there is a passing reference to 
Nilmony Kar's case (6), which was referred 
to only to support the proposition ihat 
the decision in Gouri Patra v. H. R. Reily 
(7), was still good law, a case which had 
nothing to do with sub-s. 6, which was 
added to the Bengal Tenancy Act much 
later by the two Amending Acts (Act Iof 
1907 B.C. and Act I of 1908 E. B. A C.) L. 
hold accordingly Manaraja Manindra 
Chandra Nandi’s case (1), cannot defeat the 
plaintiff's claim as put forward. 

The learned Advocates appearing for the 
respondents resist the remand by urging 
that the Subordinate Judge hes found 
(1) that the holdings of the ten suits had 
been created with consolidated rent and 
(2) that the lands of these tenancies had 
never been measured 

“by the plaintifis in 1292 or at any time before 
or after by the plaintiffs’ pre decessors-in-intereat 
before the acquisition of the ganti interest by the 
plaintifis” 

(7) 200 579. ii 
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which was a short time before the year 
1292. So far as the first finding is con- 
cerned, the Subordinate Judge based it 
on the dakhilas marked by him as Exhibits. 
I have already held that these dakhilas 
must be raled out. The said dakhilas 
as can be gathered relate to the tenancy 
of one of the suits only, in any view can- 
not relate to more than three tenancies in 
suit. How the said dakhilas can support 
the finding in respect of the other ten- 
ancies, it is difficult to perceive. So far 
as the second finding of the Subordinate 
Judge is concerned, I would go so far as 
to hold that it is based on absolutely no 
evidence; Mi, Chakravarty has placed the 
evidence before me and I have examined 
the evidence myself with care. The 
Subordinate Judge states that he arrives 
at the said-finding on the evidence of the 
plaintiff's Amin (P. W. No. 2). The said 
witness is in the employ of the plaintiff 
for 15 years. He speaks of the practice 
during the time he is there. Stretching 
his evidence in favour of the defendant 
his deposition refers at most to the prac- 
tice of the plaintiff and not of his pre- 
decessors. He says that whenever lands 
were measured, chittas were prepared and 
that the entire mouza was not measured 
ond no chita was prepared for the same. 
He also deposes that there are no chitias 
in the plaintiff's sherista of their pre- 
decessors’ time. That deposition on a 
fair reading comes at most to this, that 
ths plaintiff never measured the entire 
mouza since he acquired the ganti. That 
evidence may lead to the inference that 
there was no me2zsurement just before, in 
or after the year 1292. But inasmuch as 
the presumption of amended sub-s.6 car- 
ties the matter back to the origin of the 
tenancies which were admittedly created 
many years before 1292, this evidence is 
not helpful to the defendants nor does it 
support the sweeping finding of the Sub- 
ordinate Judge that there was no measure- 
ment at any time before 1292. 

I accordingly set eside the judgments 
and decrees of the Snbordinate Judge 
and remand the cases to the lower Ap- 
pellate Court. If the lower Appellate 
Court comes to a finding thatthe plain- 
tiffs has established the practice of set- 
tling lands on measurement in 1292, that 
is, at the time when the rent roll produced 
by him was prepared, it will hold that the 
plaintiff has established a right to get 
additional rent and in that case it will 


assess the same. If the Appellate Court - 
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comes to the conclusion that the evidence 
on the record does not justify a finding as 
to the existence of such a practice, it 
will dismiss the plaintifi’s claim for addi- 
tional rent. i 

Costs to abide the result. 

Leave to appeal under the Letters Patent 
asked for is refused. 


D. Case remanded. 


PRIVY COUNCIL 
Appeal frem the Oudh Chief Court 
July 19, 1934 
Lorn BLANESBURGH, LORD THANKERTON, 
Lorp RUSSELL oF KILLOWEN, LORD ALNESS 
AND SIR SHADI LAL 
Babu DAL BAHADUR SINGH 
AND ANOTAER-—APPELLANTS 
versus 
Babu HAR BAKHSH SINGH AND ANOTHER 
— RESPONDENTS 

Oudh Estates Act (I of 1869), s. 22 (11)—Pri- 
mogeniture sanad granted to Hindu taluqdar before 
Act—Succession to estate—Whether governed by 
limitations contained in sanad. 

Where a Hindu taluqdar of Oudh whose es- 
tate was governed by the rule of primogeniture under 
the sanad died before the passing ofthe Oudh 
Estates Act of 1869, but his name was entered in 
the lists I and II prepared under s. 8 of the 
Act: - 

Held, that the succession would be governed by 
the limitations inthe ganad and not by the rules 
of Hindu Law. 

For facts of the case see Dal Bahadur Singh v. 


“Har Bakhsh Singh, 132 Ind. Cas. 785 


A. against a judgment of Wazir Hasan, 
C. J., and Raza J., reported as 132 Ind. 

as. 780. 

Mr. W. Wallach, for the Appellants. 

Messrs. L. DeGruyther, K. C., and Jopling, 
for ihe Respondents. 

Lord Bilanesburgh.—Their Lordships 
will humbly advise His Majesty to dismiss 
the appeal with costs. 

N. 

Solicitors for the 
Watkins & Hunter. 

Solicitors for the Respondents:—Messrs, 

Barrow Rogers*& Nevill. 


Appeal dismissed. 
Appellants:—Messrs. 
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CALCUTTA HIGH COURT 
Full Bench 
Divorce Suit No. 5 of 1934 
March 18, 1935 
_ CosTELLO, M. C. Guoss AND HENDERSON, JJ. 
JOSEPH ANTHONY SWEENNEY— 
PETITIONER 
` VETSUS 


MERCY BEATRICE CATHERINE 

SWEENNEY AND ANOTAER—RESPONDENTS 

Divorce--Adultery of wife sought tobe established 
by proof that she had given birth to child of 
which husband is not father—Presumption—LEvt- 
dence to show non-access at time when child could 
have been concetved—Admissibility—Hvidence aliunde 
—Rule in India—Evidence Act (I of 1872), 
ss. 118, 112. 

The law as regardsa husband giving evidence 
of non-access which would have the etiect of 
bastarding a child, whether in legitimacy or in 
divorce proceedings is the same in India as in 
England; there isa presumption of law that the 
child of a married woman was begotten by her 
hasband, and neither a husband nor a wife is 
permitted, with the object or possible result of 
proving that a child born to the wife during 
wedlock is not the child of the husband, to give 
evidence showing or tending to show that they 
did not have sexual relations with each other at 
the time when the child could have been conceived. 
This rule is applicable not only to cases in which 
the legitimacy of the child is directly in issue, 
put also to proceedings instituted in consequence 
‘of adultery, where the fact of the wife's adultery 
is sought to be established by proof that she has 
given birth to a child of which the husband is 
-not the father. The rule excludes evidence by the 
husband on the point of non-access, and also 
evidence of any facts from which non-access might 
indirectly be presumed. The fact of non-access can, 
however, be proved by evidences aliunde. Russell 
v, Russell (1), followed. 

Section 118, Evidence Act, does no more than 
enunciete the English rule with regard to the 
competency of parties as witnesses without in any 
way making admissible all the evidence which 
might be given by them. 

The wording of s. 112, Evtdence Act,in no way 
conflicts with this rule of law because it neither 
says in ferms, nor even suggests that it would 
be open to a husband petitioner himself to give 
evidence tending to show that he neither had nor 
could have had access to nis wife at the time 
when the child was conceived. The words “unless it 
can be shown" that the parties to the marriage had 
no access to each other at any time when he could 
have been begotten", mean no more thon that 
evidence to that effect may be given but only if 
such evidence is not otherwise inadmissible, 

D. S. of the Court of the District Judge, 
Midnapore. ii 


Costello, J.— This isa reference under 
6. 17 of the Indian Divorce Act for con- 
firmation of a decree for dissolution of 


marriage made by the District Judge of 
Midnapore, 
The petitioner is Joseph Anthony 


Sweenney and the respondent is Mercy 
Beatrice Oatherine Sweenney. The hus- 
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band petitioner was seeking dissolution 
of his marriage with the respondent on 
the ground of latter's adultery with a 
man named Lez- rus Thaddeus who was 
made the co-respondent in the proceed- 
ings and against whom the learned Judge 
made an order for payment of costs. 

The petitioner by his petition averred 
that he was married tothe respondent on 
June 29, 1926, at the Church of the Sacred 
Heart at Kharagpur. The respondent et 
that time wasa spinster. Bolh the peti- 
tioner and the respondent profess the 
Christian religion. They are Anglo-indians 
and are domiciled in India. After the 
marriage the petitioner lived end co- 
habited with the respondent at Kharag- 
pur. There was no issue of the marriage. 
The petitioner’s case was that within a 
few months of the marriage he discovered 
that his wife had a number of lovers 
amongst the young men at Kharagpur. 
The petitioner endeavoured to check and 
control the behaviour of the respondent, 
and from time to time the respondent is 
said to have asked forgiveness of the 
petitioner and promised to behave properly. 
But time and again she relapsed into 
her dissolute ways and eventually she 
deserted the pelitioner in the month of 
June 1927 and from that time onwards 
she had been leading an immoral life 
with other young men, and ultimately 
took to living in open adultery with the 
co-respondent 

The real basis of the petitioner’s case 
was that the respondent and the co- 
respondent had been living together as 
man and wife, and the respondent had 
had-a son born to ker of whom the co- 
respondent was the father. That child is 
said to have been born on January 3, 
1932. He was baptized at the Chureh of 
the Sacred Heart at Kharagpur under the 
name of Edwin Hoikaz Thaddeus and 
apparently as the son of the respondent and 
the co-respondent. 

The petitioner then said that being 
disgusted with his life and rendered 
absolutely wretched by the misconduct of 
the respondent, he resigned from his em- 
ployment on the Bengal Nagpur Railway 
soon after the respondent had deserted 
him. He was out of employment for some 
time but eventually he had obtained his 
present employment on the Great Indian 
Peninsular Railway. He says that he was 
very much handicapped financially and so 
could not procure sufficient funds to 
institute legal proceedings for dissolution 
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of his marriage until he at last. secured 
some help from his father who came by 
some money on retiring from service. 

The learned Judge in his judgment 
has found that the parties are domiciled 
in British India. He has also found that 
there was sufficient reason for the delay 
in bringing the proceedings and so the 
delay is no bar to the petitioner obtain- 
ing the relief which he seeks. 

On the question of adultery of the 
respondent with the co-respondent, how- 
ever, the case comes before us in. rather 
an unsatisfactory condition. The learned 


Judge commenting upon the evidence 
given by the petitioner himself said 
this: 


“He has deposed that in 1930 he returned for a visit 
to Kharagpurand there he found that his wife was 
living with the co-respondent Lazarus Thaddeus, a 
fireman onthe Bengal Nagpur Railway. He saw his 
wife coming out of the house of the cc-respondent on 
one occasion. He had no conversation with her, In 
December 1931, he again went to Kharagpur ona 
visit. On this occasion he saw his wife in an 
advanced stage of pregnancy, and on a subsequent 
visit in 1932 he saw she was walking with a baby 
ina pram. The Baptismal certificate has been filed 
showing that a woman going by the name of 
Mercy "Thaddeus and describing herself as the 
wife of Lazarus Thaddeus had a baby baptised 
in the Church of the Sacred Heart at Kharagpur 
on January 13,1932. The petitioner has deposed 
that his wife at that time was describing herself 
as Mrs, Thaddeus”, 

I say that the matter has come before 
us in an unsatisfactory state, because the 
petitioner was resting his case upon his 
wifes misc_nduct with Lazarus Thaddeus, 
and . the learned Judge seems to have 
‘based his decree upon the fact that a 
woman calling herself Mercy Thaddeus 
-gave birth to a child on January 3, 1932. 
There is no evidence, at any rate no 
sufficient evidence in law, that that woman 
was in fact the wife of the petitioner. 
The petitioner does seem to have based 
his case in effect on the fact of his own 
non-access 10 his wife and in my upinion 
it was not open to him to ask the Court to 
-accept his evidence on that point. 

The law with regard to this is quite 
clear since the decision in the case of 
„Russell v. Russell (1). The law is this: 
there is a presumption of law that the 
child of a married women was begotten 
by her husband, and neither a husband 
nor a wife is permitted, with the object 
or possible result of proving that a child 
born to the wife during wedlock is not 
the child of the husband, to give evidence 
showing or tending to show that they did 
. (1), (1924) A O 687; 93 L J+ P 97; 131 LT 489; 68 
8d 682; 40T LRT, 
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not have sexual relations with’ ‘each other 

at the time when the child could heave 
been conceived. This rule is applicable 
not only to cases in which the legitimacy 
of the child is directly in issue, “but also 
to proceedings instituted in corsequence 
of adultery, where the fact of the wife's 
adultery is sought to be establised by 
proof that she has given birth toa chid 
of which the husband is not the father. 
The rule excludes evidence by the hus- 
band on the point of non-access, and also 
evidence of any , facts from which non- 
access might indirectly be presumed. The 
fact of non-access can, however, be proved 
by evidence aliunde. 

In my opinion the law. as regards a 
husband giving evidence of non- sccess 
which would have the effect of bastardising 
a child, whether in legitimacy proceed- 
ings or in divorce proceedings, is 
the same in India as in England. This 
was the view taken by Sir Amberson 
Marten, Chief Justice of Bombay in the 
year 1927 inthe case of Premchand Hira 
v. Bai Galal (2), at page 139394, Itis true 
that a contrary view was taken by the 
Madras High Court in the case of Howe 
v Howe (3), but it is to be observed that 
that case was decided long before the 
decision of the House of Lords in Russe tt 
v. Russell (1) (Ubi Supra), and with all 
respect to the learned Judges who decided 
Howe v. Howe (3), I find myself unable 
to follow their reasoning. It seems tome 
that the learned Judges there gave an 
interpretation to s. 118 of the Indien 
Evidence Act, 1872, which is not warranted 
by the language of the section itself, 


-That section does no more than enunciate 


the English rule with regard to the com> 
petency of parties as witnesses without 
in any way making admissible all the 
evidence which migat be given by > 
them. 

In connection with the point under dis- 


cussion the provisions of s. 112 must 
not be cverlooked; that section enacts 
that 


“The fact that any person was born during the 
continuance ofa valid marraige between his mother 
and any man, or within two “hundred and cighty 
mother remaining 
unmarried, shall be conclusive proof that he is the 
legitimate son of that man unless it can be shown 
that the parties to the marriage had no aceess to 


(2) 29 Bom. L R 1336; 51 B 1026; 105 Ind, Ces, 871; 
AIR 1927 Bom. 594. 

(3) 38 M 466; 21 Ind. Cas.615; 25 ML J 594; 4M 
LT 447; (1913) 3 M W N 983. 


*Page of 39 Bom. L. R. [ed ~ 
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each other at any time when he could have been 
begotten”. 

The Indian Evidence Act was of course 

passed many years before the decision in 
Russell v. Russell (1), and it embodies the 
English common law rule of evidence 
applicable to legitimacy proceedings. 
Russell v. Russell (1), merely made it clear 
that- the same kind of principle is equally 
applicable to cases in which there is a 
question of proving a wife’s adultery for 
the purpose of obtaining a dissolution of 
marriage. The wording of s. 112 in no 
way conflicts with the rule of law as laid 
down in Russell v. Russell (1), because it 
neither says in terms, nor even suggesis 
that it would be open to a husband peti- 
tioner himself io give evidence tending to 
show that he neither had nor could have 
. had access to his wife atthe time when 
the child was conceived. The words 
“unless it can be shown that the parties 
to the marriage had no access to each 
other at any time when he could have 
been begotten”, mean no more than. that 
-evidence to that effect may be given but 
only if such evidence is not otherwise 
inadmissible. 

In the present case if the facts as alleged 
by the husband are correct, it is clear 
that it would have been possible, and 
indeed easy for the petitioner himself to 
have identified as his own wife the woman 
living with Lazarus Thaddeus and then 
to have called other evidence to show 
that that woman was.the mother of the 


child who was baptised on January 13, _ 


1932, and also evidence to show that-the 
petitioner himself could not by reason of 
absence have been the father. of that 
child. In any case the evidence actually 
Siven by the petitioner falls far short of 
establishing that he could not be the 
father of the child in question even-if 
that evidence had been legally admis- 
sible. 

We think that the case should go back 
to the District Judge with a direction to 
give the petitioner a further opportunity 
of establishing the avermenis in his 
Doneon by evidence which is legally admis- 
sible. 


Mi. C. Ghose, J.—I agree. “The learned 
Judge has come to the conclusion on the 
uncorroborated testimony of the husband 
that he had no access to his wife at any 
time when the child which was born on 
January 3, 1932, would have been begotten. 
It was held in Russell v Russell (1), and 
also inmany previous decisions that the evi- 
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dence of the husband alone isnot sufficient 
to prove non-access. It must be proved 
by evidence other than that of the 


husband. 
I agree that the case should go back 


“and the petitioner be given an opportunity 


of adducing further evidence. 

Henderson, J.—I agree. In his petition, 
the petitioner appears to hive made a 
case that his wife was living in open 
adultery with the co-respondent at Kharag- 
pur. As he himself was living elsewhere, 
it is quile obvious that he was notin a 
position to give any real evidence on the 
point, and he should have examined witnes- 
ses who are in a posilion to do so. 

It is not at all clear from the judgment 
of the learned Judge on what he based 
his decree. If he intended to rely on 
the mere proof of the birth of the child, he 
has entirely ignored the provisions of s. 112 
ot the Indian Evidence Act. Apart from any 
consideration of the admissibility of evi- 
dence of this kind, the deposition of the 
petitioner as recorded, even if accepted 
in full, would not amount to proof of non- 
access. 

I, therefore, agree that the case should 
be remanded. 

D. Case remanded. 


a 
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LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 2207 
of 1935 
February 18, 1936 
BHIDE, J. 
Musammat FATIMA—PLAINTIFF — 
APPELLANT 
‘versus 

JALAL DIN—DEFENDANT—RESPONDENT. 

Muhammadan Low—~Marriage—Dissolution of— 
Suit for dissolution on ground of husband's impo- 
tency—Suit should be adjourned for one year. 

A snit bya Muhammadan weman for cancellation 
of her marriage cn the ground of the impotency of 
her husband should be adjourned for a year in 
order to ascertain whether the defect of impotency 
in the husband ig removable, because, if during 
the period of one year for which the case is adjourn- 
ed the defect in the husband is removed, the hus- 
band gets the substantial right of maintaining ths 
marriage tie, Muhammad Ibrahim v. Altafan (1), 
relied on. 

Mise. 8. C. A. from an order of the District 
Judge, Jhelum, dated August 30, 1935. 

Mr. Ghulam Rasul, for the Appellant. 

Messrs. S. D. Kitchlu and Inder Dev, for 
fhe Respondent. 


| Judgment.—This_ is a suit by a Muham- 
madan lady for cancellation of her mar 
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riage on the ground of the impotency of 
her husband. The trial Court decreed the 
suit. On appeal the learned District Judge 
agreed with the findings of fact of the trial 
Court but held that in view of the lawas 
“laid down in para. 239 of Mulla's Muham- 
madan Law the suit should have been ad- 
journed fora year in order to ascertain 
whether the defect of impotency in the 
respondent was removable. He accordingly 
set aside the decree of the trial Court and 
remanded the case with ihe direction that 
the case should be adjourned for a year for 
the above purpose and then disposed of in 
accordance with the law as stated in para. 239 
of Mulla’s Muhammadan Law. From this 
decision the present appeal has been preferr- 
ed on behalf of the plaintiff. The learned 
Counsel for the appellant contended that the 
law was not correctly laid down in para. 239 
of Mulla’s Muhammadan Law which had 
been relied on by the District Judge and 
that in accordance with the lew as stated 
in Wilson's Muhammadan Law, Edn. 6, 
at p. 149, the Court should have 
granted a decree nisi and then adjourned 
the case for a year for ascertaining whether 
the defect was removable. In my opinion 
the law, as leid down in Wilson’s Muham- 
madan Law to which the learned Counsel 
referred, is by no means clear on the point. 
All that is mentioned therein is that the 
divorceemust remain suspended for a year 
after decree in order that it may be as- 
certained whether the defect is removable. 
It is not clear what sors of decree is in- 
tended to be passed in the first instance. 
It is true thata decree nisi was passed in 
similar circumstances in Muhammud Ibra- 
him v. Altafan (1), but there is no discus- 
sion in that ruling as to the appropriate 
decree to be passed in such cases. In 
A.v. B. (2) only an interlocutory order was 
apparently passed in the first instance ad- 
journing the further hearing of the suit 
for one year. The rule of law, as stated 
in para. 239 of Mulla’s Muhammadan 
Law, is in accord with the Jaw as stated 
in Ameer Alis Muhammedan Law, Vol. II, 
Ed. 5, p 53l, and I see no reason to 
hold that it is not correct. 

The learned Counsel for the appellant 
further argued thatthe rule stated in 
para. 239 of Mulle’s Muhammadan Law 
is only arule of prccedure and is not 
pinding cn British Couris. This argument 
does not appear tome to be sound, be- 


(1) AIR 1925 All. H; 83 Ind. Caz. 27; 47 A 243; 22 
A L J 1045. f 
(2) 21 B 77. 
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cause, if during the period ofone year 
for which the case is adjourned, the defect 
inthe husband is removed, the husband 
gets the substantiel right of mainteining 
the marriage tie. I note that this argu- 
ment was advanced by Counsel in Muham- 
mad Ibrahim v. Altafan (1) also but was 
not accepied by the Court. The learned 
Counsel urged in the end that the learned 
District Judge hed no justification for re- 
opening the whole case, but as far as I 
can see, the learned District Judge bas not 
ordered the whole case to be re-opened. 
The questions of fact have ell been 
decided already and the case has been 
remanded only for being adjourned for a ~ 
year in order to ascertain whether the de- 
fect in the defendant wes removable. I 
may note for the sake of clearness that no 
other pointis tobe gone into now afler 
the remand. The learned Counsel for the 
respondent also conceded this. In this 
aspect of the question, the order passed 
wes practically equivalent to a decree 
Iam of opinion that the order 
passed by the learned District Judge was 
in accordance with law. I dismiss the ap- 
peal, but in view of all the circumstances 
l leave the parties to bear their costs in 
this Court. Í 
D. ' Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 74 of 1932 
February 6, 1936 
Cornisa, J. 
SWARNAMBAL AMMAL—Deregnpant No. 2 
—APPELLANT 
Versus 
SARADAMBALAMMAL AND ANoTHER— 
PLAINTIFF AND DEFENDANT No. 1— 
RESPONDENTS 
Will—Doctrine of election—Bequest of property 
which testator has no right to dispose of ~ Bequest ` 
of other properties to the real owner of former 
property—Duty of real owner to elect—Presumption 
of knowledge to elect from enjoyment of legacy— 
Succession Act (XXXIX of 1925), s. 188. | 
Where a testator gives property by design or by 
mistake which is not his to give and gives at the 
same time to the real owner ofit cther property 
such real owner cannot take both. He is put to his 
election to take gither under or against the instru- 
ment. . p ; 
Where atestatcr bequeathed by his will carfain , 
properties to his wife aud gave certain house to 
another person and some yems after the death of 
the testator his wife who had accepted her legacy 
sued to recsver the house frem the heirs of the person 
to whom the house had been bequeathed alleging 
that the house was her self-acquired property and 
that the testator had, therefore, no power to dispose 
of it by his will: i 4 
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Held, that thé plaintiff must be presumed to have 
made her election to taka the legacy given her and 
‘to have affirmed the deviee of the house. 

The rale enacted in e. 188 of the Succzssion Act, 
that knowledge ofthe right to elect shall in the 
absenca of evidenc2 to the contrary be presumed if 
the legatee has enjoyed for two years the bensiits 
provided for him by the will without doing any act 
to expregs dissent isan equitable rule which may 
be invoked even in cases to which that Act does not 
apply. < 

S. CO. A. against the decree of the Dis- 
trict Court of North Arcot in Appeal 
Suit No. 160 of 1929 preferred against 
the decree of the Court of the Subordi- 
nate Judge of Vellore in Original Suit 
No. 41 of 1928. 

Mr. K. Rajah Aiyar, for the Appellant. 

Messrs. A. Visvanatha Aiyar and A. 
Ramaswamy Aiyar, for the Respondents. 

Judgment.—One Kanakaraya by his 
Will, dated July 15, 1897, gave cash, jewels 
and other movable property to the lst de- 
fendant, a lady who had been living with 
him as his wife; and tothe husband of the 
plaintiff he devised a certain house. The 
testator died in 1914. It appears tha 
after his death tLe plaintiff's husband as 
well as the lst defendant end her daughters 
‘continued to live in this. house. The 
‘plaintifs husband died in 1919, and in 
1929 his widow, the present plaintiff, filed 

a suit ‘to recover possession of this house 
‘as: her husband's heir. The defence was 
that the house was the property of the Ist 
defendant, acquired by her with her own 
‘money and that Kanakaraya had no power 
to dispose of it by his will. The lower 
Appellate Court has found as a fact that 
the house was the self-acquired property 
of the lst defendant, but has held that 
she must be presumed to have made her 
election to take the legacy given her by the 
“will and consequently to have affirmed 
the devise of the house in favour of the 
plaintifs husband by that same will, The 
doctrine of election rests on the equitable 
rule that a beneficiary cannot both take 
against the will and claim its benefits: In 


Williams on Executors, Vol. I, page 977, 


12th Edition itis stated: 

“It is a principle of equity that a person who 
accepts a benefit under an instrument must 
adopt the whole, giving full effect to its provisions, 
and renouncing every right inconsistent with it. 
It follows that ‘if a testator gives property by 
design or by mistake which is not his to give, 
and gives ut the same time to the real owner 
of it other property, such real owner cannot take 
both’, In such a cas the real owner is put to 
his election. He may elect to take either under 
or against the instrument.” : 

Tnis principle is embodied in Part VI 
of the Indian Succession Act, The amend- 


163-95 & 96 
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ment of that Act which subjects all wills 
made after January 1, 1927, to the provi- 
sions of Part VI does not affect this will 
which was very much anterior to that date. 
But being an equitable principle it is 
applicable to all wills notwithstanding 
that the provisions of Part VI may not be 
in force. See Mangaldas v. Ranchhod Das 
Bhavanidas (1). 

In the plaint there is a distinct allega- 
tion that the Ist defendant took the bc- 
nefits given to her by the will, and I do 
not find that this allegation is denied in 
the written stutement. The written state- 
ment says that the will was never acted 
upon; but this is an evasion and not 
a denial of the plaintiff's averment. It 
must, therefore, be taken to be admitted 
that the lst defendant did take the bequest 
made to her by the.will. That being so 
it has to be determined whether the lst 
defendant must be deemed to have made 
her election. In has been contended by 
Mr. Rajah Aiyar that there is nothing t0 
show that the Ist defendant, who has been 
described as an illiterate woman, had 
knowledge of her right to elect; and 
acceptance of a benefit without knowledge 
of the right to elect will not make an 
election. But s. 188 of the Succession Act 
provides that such knowledge shall, in the 
absence of evidence to the contrary, be 
presumed if the legatee has enjoyed for 
two years the benetits provided for him by 


‘the will without doing any act to express 


I have already said that Part VI, > 
which contdins s. 188 does not apply 
to this ‘will, -But I think that 
rule may be invokedas an equite 
able rule in this case. In fact I think it 
would be most, inequitable after this very 
long lapse of time to draw any other 
inference than that the lst defendant has 
elected to affirm the will. It follows that 
she must be taken to have adopted the 
will in its entirety including the disposition 
of this house in favour of the plaintitt's 
husband. 

The result is that this appeal must be 
dismissed with costs. 

Leave to appeal is refused. 


As Appeal dismissed, 
(1) 14B 438, 


dissent. 
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Civil Revision No. 550 of 1934 
February 14, 1936 
AttsoP AND Gaxoa Nata, JJ. 
Musammat RAM KAILASH KUNWARI 
—PLAINTIFF—APPLICANT 


VETSUS 
ISHWARISARAN AND otuzes— 
Derenpants—Oprosits PARTIES 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
rr. 1,2—Application for permission to sue as pauper 
~—Formal defects in application—Dismissal, if 
proper—Court should give opportunity to applicant 
to amend application, 

Where an application for permission to sue as 
pauper, was dismissed on the ground that it was 
defective in form in that certain clauses have not 
been verified, that it was not in the form of a plaint, 
and the period of limitation for the suit had expired 
since the filing of the application : 

Held, that the Court was not justified in dis- 
‘missing it but should give the applicant an oppor- 
tunity to amend the application in such a way as 
to remove any formal defects in it. 

Quaere.— Whether an application for permission to 
sue as a pauperis invalid merely because the por- 
-ion of it which contains the particulars required 
n regard to plaints is on a scparate piece of paper 
rom the application that permission should be given 
o the applicant to sue in forma pauperis. 


C. R. against an order of the Sub-Judge, 
Gorakhpur, dated July 18, 1934. 

Messrs. Haribans Sahai and Srinarain 
Sahai, for the Applicant. 

Mr. 8, K. Dar, for the Opposite Parties. 


| Judgment.—This is an application ask- 
_ ing for revision ofan order passed by the 
*Jearned Subordinate Judge of Gorakhpur 
. who .dismissed an application for leave to 
sue as a pauper upon the ground that the 
‘application wes not in proper form and that 
it was. not presented by the applicant in 
person or by a properly authorised agent on 
her behalf. The alleged defects in the 
application were that the application was 
notin the form of a plaint in accordance 
with the provisions of O. XXXII, r. 2, Civil 
Procedure Code and that it was not properly 
verified as a plaint should be verified 
because there was no verification in respect 
of the paragraphs of the plaint according to 
their numbers. The application was 
presented on behalf of the applicant who is 
a pardanashin lady by her husbard. This 
man had in his possession at the time a 
special power-of-attorney alleged to have 
been executed by the applicent, 

Lue Court admitted the application in the 
first instance on the report of ils officer that 
the application was in form.. Notice was 
issued tothe Government Pleader and to 
the defendanis. An „objection was then 
made by the defendants that the husband 


bait KALLAgH KUNWARI v. SHWARI SARAN (ALL) 


e id 


16310. 


of the applicant had no authority to present 
ite application. The Government Pleader 
edmitted that the applicant was entitled to 
sue asa pauper. The matter dragged along 
in the Court of the learned Subordinate 
Judge for three years and then the applica- 
tion was ultimately dismissed upon the 
grounds which we have stated. We are not 
satisfied that the learned Subordinate 
Judge was justified in dismissing the ap- 
plication upon these grounds. It may be 
that there were certain formal defects, but 
we consider that the learned Subordinate 
Judge, especially at that stage after the 
period of limitation had expired, should haye 
allcwed these defects to be removed by 
amendment., 

We express no opinion upon the question 
whether an application for permission to 
sue as a pauper is invalid merely because 
the portion of it which contains the parti- 
culars required in regard to plaints ison a 
separate piece of paper from the applica- 
tion that permission should be given to the 
applicant tosue in forma pauperis. That 
was the position in this case. Even if this. 
is a defect itisone which tke learned Sub- 
ordinate Judge might have allowed to be 
removed by amendment. As to verification 
we find that the point was never brought to 
the notice of the applicant during the three 
years in which the matter was pending in 
the Court. The point was not raised in the 


written statement put in by the defendants. 


It would have been very easy for the learned 
Subordinate Judge to have required the 
person who put in the application to supple- 
ment it by a proper verification. D 
The other point that the applicant’s hus- 
band had no power to present the applica- ~ 
tion seems to us not to have had any force. 
It is not denied that the applicant is 
pardanashin and, therefore, under the 
provisions of s. 132, Civil Procedure Code, 
she is exempted from appearing in Court. 
A pauper application might then have been 
presented on her behalf by a properly 
authorized agent. Even if an authorized 
agent is the same as a recognized agent an 
“authorized agent” is a person who has a 
power-of-attorney in his pcssession. The 
husband had ¿in his possession what pur- 
peried to be a power-of-attorney. The 
learned Subordinate Judge has’ relied upon 
the provisions of s. 85, Evidence Act, which: 
say that a power-of-attorney shall be pre- 
sumed to have been properly executed if it 
had been verified by a’ Magistrate or 
certain other officers. It may be that there 
was no presumption in favour of this- 
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particular power-of-attorney, but it does not 
follow that there was an opposite presump- 


tion that it had not been duly executed by’ 


the applicant. That was a question of 
fact which could have been the subject of 
proof, if it was seriously contended that 
the applicant never meant to execute a 
power-of-attorney in respect of this suit in 
favour of her husband. The husband or 
the applicant might have heen asked at 
some time to submit proof of the execution. 
It appears that the applicant herself was 
examined on commission on the subject of 
her pauperism and in these circumstances 
there seems very little doubt that she was 
the person who authcrized the institution 
ofthe suit. It seems, however, that at the 
moment there is no evidence of the execu- 
tion of the power-of-attorney and, lherefore, 
it will be necessary for the Court below to 
go into that question when we send the case 
back as we propose to do. 

There is one other point which we have to 
consider. The order rejecting the applica- 
tion was passed a yeer before this present 
application in revision was presented to 
this Court. The delay has heen explained. 
In the first place, the applicant applied for 
copies of the order. It was found that there 
were formal defects in the order and it was 
necessary 10 get it amended. This amend- 
ment was made in November, 1933. There 
isan affidavit toihe effect that money was 
then left with alegal practitioner who is 
related'to the applicant in order that he 
orhis clerk might get the copies of the 
amended order. The clerk absconded and 
consequently it was not till May, 1934, that it 
was discovered that the new copies had not 
been received and had not been sent to an 
Advocate practising in this-Court. A fresh 
application was, therefore, made on May 4, 
and the copies were received on May 26, 
after the Court had c.osed for the long 
vacation. An application in revision was 
made immediately after the re-opening of 
the Court. In these circumstances, we do 
not think that the delay is such as would 
preclude us from exercising our powers in 
revision. 

We have already explained that we think 
that the learned Subordinate Judge was not 
justified in passing the crder which he did 
pass. We, therefore, set his order aside 
and direct that the case shall be sent back 
to his Court with instructiong to proceed. 
The learned Subordinate Judge will 
salisfy himself upon evidence that the 
special power-of-attorney was executed by 
the applicant in favour of her husband 
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provided of course thatthe matter is still 
in dispute between the parties. He will 
‘then proceed to dispose of the application 
according tolaw, after giving the applicant 
an opportunity to amend her application in 
such a way as to remove any formal defects 
which there may be init. The costs of this 
application will abide the result. 

N . Case remanded. 


MADRAS HIGH COURT 
Civil Revision Petition No. 230 of 1933 
October 18, 1935 
BEASLEY, O. J. 

BALARAM CHOUDHARI 
MINOR BY GUARDIAN SADUVANI 
CHOWDHARANI—PETITIONER 

VETSUS 

HARIKRISHNA CHOUDHARI 

AND OTHERS— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XLIV, 
y. 1—Leave to appeal as pauper—Question whether 
decree is contrary to law, whether can be gone into 
after issue of notice to respondent—Practice of the 
Madras High Court. ; 

The practice of the Madras High Court in the 
matter of applications for leave to appeal in forma 
pauperis is to comsider the question whether the 
decres appealed against is contrary to law or is other- 
wise erroneous or unjust, before issuing notice to the 
respondent the respondent ie only entitled to show 
cause why the applicant should not appeal as € pauper. 
If there is any practics to the contrary in Moffusil 
Courts, it is nota proper practice and it should bəs 
stopped. Somasundaram Chettiar v. Arunachalam 
Chettiar (l), followed. 

CG. Revn. P. under s: 115 of Act V of 1908. 
ands. 107 of Government of India Act, 
praying the High Court to revise the order: 
of the District Court of Ganjam in O. P. 
No. 51 of 1932, dated December 21, 1932. 

Mr. B. Jagannadha Das, for the Peti- 
tioner. 

Mr. G. V. Krishnamurthy, for the Res- 
pondents. 

Judgment.—This Civil Revision Petition 
deals with an application for leave to 
appeal asa pauper under O. XLIV, r. 1, 
Civil Procedure Code. The learned Dis- 
trict Judge takes the view that his pre- 
decessor in ordering notice to issue may 
have intended to leave open the question 
as to whether or not afler a perusal ofthe 
decree appealed from the Court had reason 
to think that it was contrary to law or to 
some usage having the force of law or other- 
wise erroneous or unjust---I am using here 
the words which appear in the proviso to 
0. XLIV, r. land he proceeds to hold 
that. there is no reason soto think and as, 
ayesult the applicant was not allowed ta 
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appeal as a pauper. He says that : 

“Whatever may be the presuinption the fact is 
that in pauper applications as in appeals noties 
foes as & matter cf routine. There is nothing in 
O. XLIV, r. 1, prohibiting the consideration of this 
point after notice has gone.” 

I donot understand why the learned 
District Judge says that notice goes as a 
matter of routine to the respondent. That 
seems to me to be going contrary to the 
proviso to O. XLIV,r. 1, Civil Procedure 
Code. The practice of this Court and so 
far asI know of every other Court is that 
when an application such as this is pre- 
sented, asa condition precedent to the 
issue of notice the Court has to have 
reason 10 think that the decree is contrary 
10 law, ete. Ifthe Court, after a perusal of 
the judgment, hes not got reason to think so, 
then the Court is bound to reject the appli- 
cation; anditis only when that condition 
satisfied that any notice goes at all to the 
respondent, and that is the notice on the 
question of pauperism and upon nothing 
else. As Mr. Justice Ramesam points out in 
S Chettiar y. Arunachalam 
Chettiar (1) : 

“ Undoubtedly ths practice of this Court has been 
for at least the jast thirty-two years, during which 
period I have been in touch with it, not to hear 
the respondent onthe question whether ‘tha decree 
of the Court below is ‘contrary to law or to some 
usage having the force of law, or is otherwise 
erroneous or unjust’ as provided for in the proviso 
to O. XLIV, r. L do net mean to say that a 
practice ought to be adhered to merely because it 
is long standing eventhough we now find it to be 
erronecus ; but I think it maybe said that long- 
standing practice is prima facie proof that is 
really correct; for otherwise some learned Advocate 


of this Court would have objected to it and 
would have claimed to be heard,” 


. With those observations I entirely agree. 
It is not the practice and has not been 
the practice to hear the respondent upon 
this question. That being so what is im- 
plied by the issue of a notice? What is 
implied and what has always been intend- 
ed by such an order is that the respondent 
isto have been an opportunity of showing 
cause why the applicant should not appeal 
asa pauper and nothing else. I do not 
suggest, and Ramesam, J. does not do so 
either—that a Judge or Judges may not 
sometimes before deciding whether the case 
comes within the provisos to O. XLIV,r. 1, 
Civil Procedure Cole, requires the assist- 


ance of the respondent. but such cases 


are rare ; and, unless the order directing 
notice to gois qualiied by some observa- 
tions showing that the respondent is to be 
(1) 55M 982; 139 Ind. Car. 652; AI R 1923 Mad. 
593; (1932) M W N 537; 63 ML J28; 36 LW 33; 
Tad. Rul. (1932) Mad. 755 :2), e 
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heard on the question of law, the ordinary 
rule as I understand it and everybody 


. else understands it, is that the issue of 


notice meuns nothing more than that the 
question of pauperism isto be gone into, 
the Court being satisfied that on the face 
of the record it des satisfy the requirements 
of the proviso to O. XLIV,r. 1. The Tearn- 
ed District Judge appears to understand- 
thatthe practice is otherwise in the moffu- 
sil Couris. I do not think it is. But if 
the practice is otherwise, then all I can 
say is that it isnot a proper practice and 
the sooner it is stopped the better. The 
issue of notice prima facie means that the 
only question remaining to be decided is 
that of pauperism. For these reasone, this 
Civil Revision Petition must be allowed, 
the order of ihe lower Court set aside and 
the lower Court directedto admit the ap- 
peal subject to theenquiry on the questicn 
of pauperism. Costs of this Civil Revision 
Petition will be costs in the appeal. 
A. Petition allowed. 





ALLAHABAD HIGH COURT 
Full Bench 
First Civil Appeal No. 432 of 1931 
April 15, 1936 
SULAIMAN, C. J., BENNET AND 
BAJPAL, JJ. 
Musammat RAJPALI KUNWAR 
—PLAINTIFE-—APPELLANT 
versus 
SURJU RAI AND OTHERS—DEFENDANTS 


—RESPONDENTS. ; 

Hindu Law—Family settlement -Widow—Rever- 
stoners challenging gift by widow —-Immediate title 
not claimed—Agreement partitioning property— 
Nearest reversioner taking property exclusively for 
himself and heirs— Whether a family settlement— 
Hindu Law of Inheritance (Amendment) Act (II 
of 1929), s. 2—Death of Hindu male before Act— 
Succession opening after coming into force of Act 
—Sister, if becomes heir—Hindu male dying intest- 
ate’, meaning of—Interpretation of Statutes—Pre- 
amble, when can control section. 

Although, in a case where a Hindu widow on one 
side and the collaterals on the other, both claim 
title to the estate and a right to immediate pos- 
session, it can then be said that there is a bona 
fide dispute between the parties which can be 
settled under a family arrangement, yet if the 
reyersioners are merely challenging the validity 
vf the deed of gift executed by the widows in favour 
of an alleged heir and are not claiming any im- 
mediate title in themselves, they cannot by 
means of the agreement, partition the property and 
acquire an ahsolute interest for themselves and. 
their own heirs to the exclusion of the real rever- 
sioners who might happen tosucceed on the date 
of the death of the surviving widow when succession. 
opens out, To allow the nearest reversjoner tọ 


. 
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enter into a compromise with a Hindu widow and 
partition the property and take a part of it exelu- 
sively forhimself and his own heirs and thereby 
exclude the reversioner, who would become the wti- 
mate heir would be dangerous and would open a 
wide door for fraud. Insuch acase it can hardly 
be said that the nearest collateral who takes a 
part ofthe property is representing the entire body 
of reversioners including that reversioner who 
would ultimately succeed to the estate on the death 
.of the widow. In fact he is acting adversely to the 
interest of such an heir in trying to take the prop- 
erty for himself exclusively. Such an agreement 
cannot be regarded as a family settlement so as to 
have a binding character even as regards the 
persons who were not parties to the agreement, who 
were not represented at the time and who do not 
derive title through any of the parties to the agree- 
ment, 

If succession opens out after the Hindu Law of 
Inheritance (Amendment) Act nas come into force, 
a sister is entitledto rank as heir in the order 
mentioned in s. 2, even if her brother has died 
before the Act, leaving a widow. Bandhan Singh v. 
Daulata Kuer (1), Chulhan Barai v. Akli Baraini 
(4), Sakuntla Devi v. Kaushalya Devi (5), Sattan 
v. Janki (6) and Rajdeo Singh v. Janak Raj Kueri 


(7), relied on, Fateh Mohamad v. Amar Nath (2) 


and Krishnan Chettiar v. Manickkammal (3), dis- 
sented from. 

The word ‘dying’ in the phrase ʻa Hindu male 
dying intestate’ in s. 2 of tne Act, isa mere des- 
cription ofthe status ofthe deceased and has no 
reference and isnot intended to have any reference 
to the time of the death of a Hindu male. The 
expression merely means “in the case of intestacy 
of a Hindu male.” Sakuntla Devi v. Kaushalya 
Devi (5), relied on. 

No doubt a preamble can be looked at when the 
section is ambiguous and it supplies a key to the 
mind of the Legislature and indicates what its 


intention was, but where the language of the section - 


is clear, a preamble cannot control its provisions, 


F.C. A. from the decision of the Sub- 
. Judge, Azamgarh, dated June 19, 1931. 


Order of Reference.—The plaintiff is 
the appellant before us; she brought a 
suit in the Court below for a declaration 
that an agreement dated December 20, 
1927, was nulland void against her and 
that it was not binding upon the plain- 
tiff after the death of defendants Nos. 1 
and 2, namely Musammat Jota Kunwar 
and Musammat Rumali Kunwar. It ap- 
pears that the last male holder of the pro- 
perty, which was the subject of the 


agreement referred to above, was one. 


Sheosobhit Rai who died sometime prior 
tothe year 1927. At his daath he left 
a step-mother, Musammat Rajwanta Kun- 
war, who is defendant No. 3 in the pre- 
sent litigation, and two widows Musammat 
Jota Kunwar and Musammat Rumali Kun- 
war, defendants Nos. 1 and -2, and certain 
reversioners as entered in the pedigree print- 
ed at p. Sof our record. Some civil and 
Tevenue cases were started between the 
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widows on the one hand and the rever- 
sioners on the other. On Dasember 20, 
1927, a deed of agreement was drawn up 
to which the widows and the reversioners 
were parties. The plaintiff who is the 
sister of Sheosobhit Rai has brought the 
present suit by reason of Act II of 1929 
(the Hindu Law Amendment Act) under 
which a sister and sister's sons are given 
preference over a distant collateral, and 
alleged thatthe agreement dated Decem- 
ber 20, 1927 is null and void against her, 
the Court below struck two principal issues 
in the case and came to the conclusion that 
the agreement was in the nature of a 
family settlement and a reversioner could 
not challenge it. It also held that the 
cause of action was the deed of 1927 and 
because the plaintiff's right came into 
existence in 1929, the plaintiff was not en- 
titled to maintain the suit. 


Both of these conclusions are challenged 
in appeal before us, and it is said that 
the agreement referred to. above does not 
amount toa family settlement and that the 
plaintiff who became a reversioner under 2 
new enactment could, in no event, be held 
bound byan agreement to which she was 
not a party. The questions involved in 
case are of some importance, and as to 
the right ofsister under circumstances like 
the present, no authority has been cited be- 
fore us. It is conceded that there is no clear 
ruling on this point. We are of the opinion 
that the questions of Jaw involved in this 
case are of importance, and that they 
should be decided bya Full Bench. We, 
therefore, refer the following questions : 


fs the agreement dated December 20, 
1927, a family settlement? 2. Is the 
plaintiff entitled to question the said agree- 
ment ? : 

The papers will be laid before the 
Hon'ble the Chief Justice for the consti- 
tution of a Full Bench. i 

Messrs. Shiva Prasad Sinha and R. K. 
S. Toshniwal, forthe Appellant. 

Messrs. Gadadhar Prasad and Shambhu 
Prasad, for the Respondents. 


Opinion ` 

Sulaiman, C. J.—The following ques- 
tions have been referred to us for an- 
swer: 

(1) Is the agreement, dated December 20, 1927, 
a family settlement ?” : 

“(2) Is the plaintiff entitled to qustion ths said 
agreement ?” , i 

Tne present suit was filed by the plain- 
tiff efor a declaration that an agreement 
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dated December 20, 1927, was null and 
‘void against her. She is the sister of 
Sheo Shobhit Rai, who died about 1924, 
-andon whose death the said agreement 
was entered into between his widows 
Musammat Jota Kunwar and Musammet 
Rumali Kunwar, his step-mother Musam- 
mat Rajwanta, another sister's son Nar- 
singh and Kashi Rai, Sarju Rai and Bhag- 
-want Rai, three nearest reversioners at the 
“time. A deed of gift had been executed 
in 1926 by the senior widow Musammat 
Jota and the step-mother Musammat Raj- 
wanta in favour of Narsingh, who is al- 
leged by the defendants to have been a 
-sister's son; but that fact was not admitted 
-in the written statement in this case. We 
-know very little about the exact nature 
‘of the suit that was brought by Kashi 
Rai and others, but the recitals in the 
agreement show that the two ladies Jota 
and Rajwanta were setting up a will of 
the deceased Sheo Shobhit Rai in their 
-favour and were claiming mutation of names 
on that account. The application for muta- 
tion of names was contested by the 
collaterals and some revenue cases were 
pending atthe time. We also know that 
.& suit was brought in the Civil Court by 
the three collaterals against the widows and 
the donee andit was pending atthe time. 
The three collaterals were rather distant 
relations of Sheo Shobhit Rai, being the 
‘great grandson of  Paltan Rai, who 
was the great great grandfatherof Sheo 
Shobhit Rai. There is nothing on the 
record to show that the collaterals either 
brought a suit for possession or even alleg- 
ed that they had been joint withthe de- 
ceased and were entitled to immediate 
possession in preference to the two widows. 
All that happened might have been that 
they brought a suit for declaration 
that the deed of gift executed by the 
two ladies in favour of Narsingh was null 
and void and weuld not be binding on the 
reversicners after the death of the two 
widows.’ It wasin the course of this liti- 
gation that the agreement in question was 
executed by all the parties who were then 
involved in litigation. The document was 
duly registered. The learned Subordinate 
Judge says, that it was filed in Court but 
there is no direct evidence to prove even 
that fact. 

The present plaintiff Musammat Rajpali 
Kunwar who is admittedly a sister of the 
deceased Sheo Shobhit Rai was, as the 
lew then stood, not any heir atall to the 
estate of Sheo Shobhit Rai. She wag, al- 
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together left outand was of course neither 
made a parly to the agreement nor Te- 
presented by any one on her behalf. Not 
being an heir at all she was 
altogether ignored. Indeed it was clearly 
recited inthe agreement that excepting 
the collaterals there was no other heir of 
the deceased. Under this agreement the 
donee gave up hisrights under the deed 
of gift and the step-mother Musammat Raj- 
wanta claimed only a maintenance allow- 
ance without any interest in the estate. 
Properties in two villages were put up in 
possession of the three collaterals as absolute 
owners from that very time and the rest of . 
the property of Sheo Shobhit Rai remained 
in the possession of the two widows as Hindu 
widows, and it was provided that after 
their deaths the collaterals or their heirs 
would enter into possession and enjoyment 
of the said property as absolute owners. 
The document was described as a family 
settlement of the disputes among the 
parties. À 7 
The first question is whether this agree- 
ment is in the nature of a family settle- 
ment. The evidence on this point is 
extremely meagre and with the exception 
of the document itself, there is hardly 
any other material which can throw any 
light on the circumstances under which 
this agreement was executed. It is not 
quite clear what was the exact nature of 
the dispute between the parties apart 
from the will which had been set up by 
the two ladies intheir favour. For aught 
one knows the Hindu widow's estate was 
never disputed by the three collaterals and 
they never set upany paramount title of 
their own in preference to that of the 
Hindu widows. If this be the fact then 
‘it would be difficult to hold that the three 
collaterals had any bona fide dispute with 
the widows under which the whole estate 
could be partitioned there andthen. The 
document merely indicates that there was 
some sort of a compromise between the 
widows, but all the circumstances not being 
before us, itis impossible to say that this 
agreement wasin the nature of a family 
settlement. - 
If the two parties, namely the Hindu 
widows on the one side, and the collaterals 
on the other, had both been claiming title 
to the estate and a right to immediate pos- 
session, it could then have been said that 
there was a bona fide dispute between 
the parties which could be settled under 
a family arrangement. But if the rever- 
sioners were merely challenging the vali- 
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dity of the deed of gift executed by the 
widows in favour of Narsingh and were 
- not claiming any immediate title in them- 
selves, they could not by means of the 
agreement partition the property and 
-acquire an absolute interest for themselves 
and their own heirs to the exclusicn of the 
real reversioners! who might happen to 
succeed on the date of the death of the 
surviving widow when succession opened 
out, To allow the nearest reversioner 
to enter into a compromise witha Hindu 
widow and partition the property and take 
a part of it exclusively for himself and 
his own heirs and thereby exclude the re- 
versioner who would become the ulti- 
mate heir would. be dangerous and would 
open a wide door for fraud. In such a case 
it can hadly be said that the nearest col- 
lateral who takes a part of the property is 
representing the entire body of rever- 
sioners including that reversioner who 
would ultimately succeed to the estate on the 
death of the widow. Indeed he is acting 
adversely tothe interest of such an heir 
in trying to take the property for himself 
exclusively. 

The learned Counsel for the respondents 
has not been able to cite before us a 
single case in which property taken by 
a nearest reversioner exclusively has been 
held to belong tohim to the exclusion of 
the reversioner who ultimately succeeded 
to the estate on the death of the widow. 
The cases which have been cited before 
us are cases where either a decision 
against the widow andin favour of the 
nearest reversioner has been held to be 
binding on the widow and her own heirs, 
or cases in which a decision against the 
reversioner has been heldto be binding 
against allother reversioners. “Where the 
reversioner claims title on behalf of the 
entire body of veversioners, the suit be- 
comes a representative suit and any de- 
cision or bona fide compromise arrived at 
would naturally be binding on all persons 
whom they represent. Similarly where a 
third party. is claiming title to the estate 
and a suit is brought againet the Hindu 
widow, who, in order to protect’ the estate 
dénies the title of the clsimant, she is 
representing the future  reversioners as 
well, anda decision fairly obtained may 
not only bind the widow but also all 
other reversioners who come after her. 
The case before us, hoWever, is quite 
different as here the reversioners attempt- 
ed to partition ihe estate with the Hindu 
widows and retain apart of the property 
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for themselves to the exclusion of thé. 
heirs who ought to succeed under the 
Hindu Law. Such an agreement cannot 
be regarded asa family settlement so as 
to have a binding character even as regards 
the persons who were not. parties to the 
agreement who were not represented at the 
time and who do not derive title through. 
any of the parties to the agreement. 

The next point for consideration is- 
whether the plaintiff has any right to: 
question the said agreement. She would 
undoubtedly have a locus standi to main- 
tain a suit and get a declaration that the 
agreement is not binding on her if she is 
a contingent heir to the estate of Sheo 
Shobhit Rai. In 1926, when the agree- 
ment was executed she was undoubtedly 
not an heir under the strict Hindu Law. 
But in 1929 Act II of 1929 came into 
force. It is contended on behalf of the 
plaintiff thatshe has become anheir by 
virtue of this. enactment. On the other 
hand, it is urged on behalf of the-respon- 
dents that to hold that she is an heir would. 
be giving tothis Act. a retrospective effect 
inasmuch as Sheo Shobhit Rai had died 
before the Act came into force even though 
the succession may open afterwards. 

There is aconsiderable preponderance 
of authority in favour ofthe view that 
the plaintiff can take ‘advantage of this 
Act. This question arose in this Court 
soon after the coming into force of: the 
Hindu Law of Inheritance (Amendment) 
Act, and one of us in S. A. No. 1331 of 
1930, decided on December 1, 1930, held 


‘that as reversioners have no vested interest 


in the estate atall but have a mere spes 
successionis or a chance of succession, 
which is a purely contingent right which 
may ormay not accrue, and the succession 
would not open outuntil the widow dies, 
the person who would be the next rever- 
sioner at the time would succeed to the 


estate and the alteration in the -rule of 
Hindu Law brought about by the Act 
would then be in full force. It was 


clearly stated that “by holding that in 
view of this Act the plaintiff at the pro- 
sent moment isnot the next reversioner, 
one is not giving a retospective effect to 
the Act.” This decision was affirmed by 
the Letters Patent Bench in Bandhan Singh- 
v. Daulata Kuar (1). A learned Single 
Judge of the Lahore High Court whose 
attention was appirently not drawn to 
these cases took a - contrary view in 

(1) (1932) AL J 384; 238 Ind. Cas, 389; A I R 
1933 All, 152; Ind, Rul. (1982) All, 400, , 
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Iateh Muhammad v, Amar Nath (2), and 
aBench of the Madras High Court in 
Krishnan Chettiar v. Manickkammal (3), fol- 
lowed the latter view. But the learned 
Chief Justice of the Patna High Court in 
Chulhan Barai v. Akli Baraini (4), pre- 
ferred the view expressed in Allahabad 
and held that where the succession 
opened out after coming into force of 
the Act, a sister can take advantage of 
the provisions of the Act even though 
the last male owner had died previously. 
Another Bench of the Lahore Hight Court in 
Sakunila Deviv. Kaushalya Devi (5), has 
in a very well considered judgment over- 
ruled the previous decision of the learned 
Single Judge of that Court and dissenting 
from the Madras view has accepted the 
Allahabad view. The same’ Bench in 
another case in Sattan v. Janki (6), again 
` adhered tothat view. Recently another 
Bench of this Court, of. which two of us 
were members, has expressed- the opinion, 
that if the succession opens after the 
coming into force of the Act, a sister is 
entitled to rank as an heir in the order 
mentioned in s. 2: Rajdeo Singh v. Janak 
Raj Kuer (7). In view of the well consi- 
dered judgment of the Lahore High Court 
in Sakuntla Devi v. Kaushalya Devi (5), it 
is no longer necessary to examine in detail 
the reascrs given by the Madras High 
Court for the contrary view. The learned 
Judges of the Madras High Court’had relied 
mainly on the language of the preamble 
and not so much on the language of the 
substantive s. 2 itself. No doubt a preamble 
can be looked at when the section is 
ambiguous and it supplies a key to the 
mind of the legislature and indicates what 
its intention was, but where the language 
of the section is clear, a preamble cannot 
control its provisions. So far as s. 2 is 
concerned it clearly Jays down that a 
sister shall be entitled to rank in order 
of succession next after certain heirs. There 
are no limitations or conditions contained 
in that section. At the time when the 
succession opens it is therefore open to 

(2) A IR 1933 Lah. 777; 147 Ind. Cas. 858;6R L 
458; 35 PL R211. 

(3) AIR, 1934 Mad. 138; 147 Ind. Cas. 1139; 57 


M718: 66 M LJ 70; (1933) M W N 1404; 3901 W 
73; 6 R M417. : 


(4) A IR 1934 Pat. 324; 150 Ind. Cas. 1039; 15P 
L T707; TR P68 


(5) A I R1936 Iah. 124; 162 Ind. Cas. 718;8R L 
6. é 
(6) AIR 1936 Lah. 139; 163 Ind. Cas. 480 (1); 9 R 


-L17(). 
(7) (1886) A L J 64; 161 Ind. Cas. 353; A IR 1936 
All. 154; 8 RA 728; 1936 ALR 262. 
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the sister tosay that she is entitled as 
of right to rank as an heir to the estate 
of her brother after the other 
named therein. In the Madras case em- 
phasis was laid on the use of the words 
“a Hindu male dying intestate” and it 
wes suggested that the word “dying 
connotes a future tense and means a person 
who will die after the coming into force of 
the Act. The word “dying” by no means con- 
notes a futare tense, nor for the matter 
of that a past tense exclusively. Taking 
it literally it would rather connote a present 
tense. But as pointed out by the learned 
Judges of the Lahore High Court in 
Sakuntla Devi v. Kaushalya Devi (5), the 
word is a mere description of the status 
of the deceased and has no reference 
andis not intended to have any reference 
to the time of the death of a Hindu male. 
The expression merely means “in the case 
of intestacy of a Hindu male.’ | : 

The second ground emphasized in Madras 
is that to allow a sister whose brother 
had died before the Act came into force 
to succeed as an heir would amount to 
giving the Act a retrospective effect, which 
it would not have inthe absence of an 
express provision that it is retrospective. 
As pointed out in Bandhan Singh v. 
Daulata Kuer (1), one is not giving to the 
Act a retrospective effect if a sister is 
held to be an heir when the succession 
opens out efter the coming into force of 
the Act. It would he giving toit a retrcs- 
pective effect if it were held, for instance, 
that even though the succession: opened 
out before the Act came into force, she 
is entitled ta Wa estate if the suit is 
brought after the Act. . 

Lastly it has been contended by the 
learned Cotinsel for the respondents that 
the Act was never intended to confer a 
right of succession on persons who were 
not heirs previously but that as indicated 
by the preamble the intention merely was 
to alter {he order in which certain heirs 
of Hindu males dying intestate are entitled ` 
to succeed. It is, therefore, urged that inas- 
much asa sister was not an heir under 
the Mitakshara Law prior to 1919, the 
Act was never intended to cover her case. 
Such an intention would nullify the whole 
object of the Act. The Actas a matter 
of fact applies only to persons who but 
for the passing of this Act would have- 
been subject tothe law of the Mitakshara. 
It does not apply to persons subject to 
other lawa. If we were to hold that in- 
asmuch as a sister was not an heir under 
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‘the Mitakshara Law, the Act doesnot apply 
to her, the result would be that the 
Act would be wholly inapplicable to a son's 
daughter, daughter's daughter, sister and 
sister's son who are mentioned in s. 2 
and who were not previously heirs under 
the Mitakshara Law. Such a contention, 
therefore, cannot possibly be accepted. 

As the present plaintiff was not repre- 
sented in the previous agreement by ths 
collaterals who obtained rights for them- 
selves and as a mere compromise by a 
Hindu widow is not binding on the re- 
versioners: Mahadei v. Baldeo (8), the 
plaintiff is entitled to question the agreement. 

1 would, therefore, answer the second ques- 
tion in the affirmative. 

Bennet, J.—I agree. 

Bajpai, J—I agree. 

N. Question answered. 
(8) 30 A 75; A WN 1908, 16;5 A LJ 48. 


CALCUTTA HIGH COURT 
Civil Rule No. 1456 of 1934 
March 8, 1935 
MoNarr AND HENDERSON, JJ. 

PROBODH CHANDRA BASU—Dkrocrzs- 

f HOLDER—PETITIONER 

; . VETSUS 

| KUNJA LAL GHOSAL AND otaers 

4 —Opposits PARTIES 

Bengal Tenancy Act (VIII of 1885), s. 173 (3) (b) 
—Deposit under, not made—Sale, when can be set 
aside— Conditions—Conditions not fulfilled—Sale set 

- aside—Order, if can be interfered with under Civil 
Procedure Code (Act V of 1908), s. 115—Ezecution 
meanwhile dismissed—If hasany effect on order 
of High Court under s. 115, Civi! Procedure Code. 

Where the Court sets aside a sale on an applica- 
tion under s, 173 (3), Bengal Tenancy Act, without 
requiring the necessary deposit of the amount re- 
coverable under s, 173 (3) (b) to be made, it exer- 
cises its jurisdiction in an irregular manner as to 
call for an interference by the Hish Court under 
s. 115, Civil Procedure Code. The deposit can only 
be dispensed with under two conditicns, firstly that 
the Court ig satisfied that no deposit ‘is nec2ssary; 
and secondly that the reasons for so holding are 

_recorded in writing. Where these conditions are not 
fulfilled the order setting aside the sale is liable to 
be set aside, 

The mere fact the execution case has in the mean- 
while been dismissed would not affect the order of 
the High Court setting aside the order of the lower 
Court, setting aside the sale withput the neceszary 
deposit, as the power of the High Court to set aside 
the illegal order cannot be rendered nugatory by 
anything of the kind. Any order the High Court 
may pase would in no way be affected by the fact 
that the original execution case has been dismiss- 
ed. i z ` 

C. Ri against an order of the Court of 
the Additional District Judge of the 24-Par- 
ganas in Miscellaneous Judicial Case 
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No. 6 of 1934 (U-S 174 B. T. Act) of the 
Court of the First Additional Sub-Judge at 
Alipur (24-Parganas). 


Messrs. Charu Ch. Biswas, Surja 
Ch. Mitra and Sushil Ch. Dutt;\ for the 
Petitioner. 


Messrs. Upendra Kumar Ray and Nani 
Gopal Das, for the Opposite Parties. 

Henderson, J.—In order to understand 
the arguments which have been made at 
the hearing of this Rule the following facts 
require to be noted. The Receiver of the 
petitioner's estate brought a suit against 
the opposite party No. 4. A decree was 
passed on compromise. In the meantime 
the Receiver was discharged and the peti- 
tioner started execution proceedings, In 
the course of those proceedings the proper- 
ty was purchased by the petitioner on 
July 24, 1933. On August 23, 1933, an -ap- 
Plication was made by the opposite parties 
Nos. 1-3 “under the provisions of s. 174 (3) 
of the Bengal Tenancy Act. Their con- 
tention was that their interest was affected 
by the sale inasmuch as they had attached 
the property in execution of a money decree 
obtained by them against opposite party 
No.4. The learned Judge demanded a 
deposit in terms of s. 174 (3) (b). Opposite 
parties Nos. 1-3 then epplied to this Court 
and the order was set aside on the ground 
that it was premature. The application was 
then heard on the merits, the sale was set 
aside and the petitioner appealed to the 
District Court without success. 

It is now contented that the order setting 
aside the sale ought to be set aside inas- 
much as no deposit was made and the Judge 
didnot record any reason for considering 
it unnecessary. Sub-section (b) is in these 
terms : 

“No application by a judgment-debtor or any per- 
son whose interests are aifected by the sale under 
this sub-section shall be allowed unless the appli- 
cant either deposits the amount recoverable from 
him in execution of the decree or satisfies the Court, 
for reason to be recorded by it in writing, that no 
such deposit is necessary." 

It is admitted that these terms were not 
complied with. Butit has been argued on 
behalf of opposite parties Nos. 1-3 that this 
is a mere irregularity which does not justify 
an interference by this Court under the pro- 
visions of s. 115 of the Code of Civil 
Procedure. 

We are clearly of opinion that this con- 
tention is unsound. It is quite true that 
the execution Court had jurisdiction to 
set aside the sale. But such a sale can- 
not be set aside unless the amount recover- 
able is deposited except under special cir- 
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‘cumstances. It is quite clear that if this 
provision is not complied with, the Court 
is exercising itə jurisdiction in. an irregu- 
‘lar manner. The deposit can only be dis- 
-pensed with under two conditions, firstly 
that the Court is satisfied that no deposit 
‘ig necessary and secondly that the reasons 
for so holding are recorded in writing. 
Now this is not a case in which the learn- 
ed Judge recorded that he was in fact so 
satisfied merely omitting to give his reasons. 
There is nothing to show either that the 
Judge was satisfied or that opposite parties 
Nos. 1-3 even attempted to satisfy him on 
the point. It may be that the failure to 
-demand a deposit was nothing more than 
an omission or due to forgetfulness. 

On behalf of opposite parties Nos. 1-3 
it was alleged that this Rule had become in- 
-fructuous, because in the meantime the exe- 
cution case has been dismissed by the 
learned Subordinate Judge. It would cer- 
tainly be an extraordinary thing if our 
powers to set aside an illegal order were 
to be rendered nugatory by anything of 
that kind. It is quite clear that any order 
that we may pass would in no way be affect- 
ed by the: fact that the original execution 
case has been dismissed. 

The result is that this Rule is made ab- 
solute. Opposite parties Nos. 1-3 must 
deposit the amount recoverable from oppo- 
site part} No. 4 under the decree within one 
month of the date of the crrival of the re- 
cord in the executing Court. Ifthis deposit 
‘is not made, the order setting aside the 
sale will beset aside. The petitioner is 
entitled to his costs, hearing fee being assess- 
ed at two gold mohurs. 

On the deposit being made, the petitioner 
will be allowed to withdraw the money. 

Let the record be sent down as early 
as possible. | 

McNair, J.—I agree. 

D. Rule made absolute. 


ALLAHABAD HIGH COURT - 
Second Civil Appeal No. 147 of 1934 
March 3, 1936 
BAJPAI, J. 

‘ADIT SINGH—PLAINTIPR-—APPELLANT 

Versus 
Rai BINDAYAL SAHU AND OTHERS 
——DETENDANTS——RESPONDENTS 

Co-sharer—Co-sharer in undivided property—W he- 
ther can alienate any defined portion even if he is in 
exclusive possession—Mortgage—Whether subject to 
right of others to partitiog—Decree for sale on 
mortgage--Sale and purchase by mortgagee—~-Subse- 


" ADIT SINGH V. BINDAYAL SARU ` (ALL) 


163 10 


quent partition—Portion mortgaged falling to others 
—Right of such co-sharers, if affected by sale. 

A co-sharer in an undivided property cannot alie- 
nate any defined portion of such property even 
though he might have been in exclusive possession 
of the same by an agreement amongst the various 
co-sharers. It follows that if such a mortgage is 
made, the mortgage is subject to the right of the | 
other co-sharers to enforce a partition. If the mort- 
gage is followed by a partition and the mortgaged. 
properties are allotted to the other co-sharers, they 
take those properties, in the absence of fraud, free 
from the mortgage, and the mortgagee can proceed’ 
only against the properties allotted to the mortgagor 
in substitution of his undivided share. 

Where a co-sharer in exclusive possession of a 
poition of undivided property mortgaged it and a 
decree for sale was obtained on it but on subse. 


-quent partition, the portion mortgaged was given 


to seme other co-sharer, and on the mortgages 
purchasing the property in sale and mutation being 
effected in his name, the cc-sharer to whom it was 
allotted in partition sued for possession: 

Held, that the mutation in itself did not injure 
the plaintiff inasmuch as the purchasers title had 
not been perfected by adverse possession and he 
took nothing by this purchase. Bhup Singh v. 
Chedda Singh (9), relied on. | ; 

S.C. A. from the decision of the Addi- 
tional Sub-Judge, Azamgarh, dated October 
27, 1933. . 

Mr. K. L. Misra, for the Appellant. 

Mr. A. P. Pandey, for the Respon- 
dents. 


Judgment.—This isan appeal by the 
plaintiff. He brought’a suit for pcsses- 
sion of certain properties entered et the 
foot of the plaint and for damages. He 
impleaded as defendanis to the suit de- 
fendants' first party who it was alleged: 
were in possession of the property in dis- 
pute, and defendants’ second pariy who 
it was alleged had made a mortgage of the 
properly in dispute which mortgage had 
been sued upon, and in execution of a 
decree for sale passed on the basis of the. 
said mortgage against the said defendants’: 
second party, the defendants’ first party 
had obtained possession of the property in 
suit. Healso’ impleaded as defendants, 
defendants’ third party who, it was said, 
were jointly interested with the plaintiff 
in the property in dispute, but as they - 
were absent they could not be joined as. 
plaintiffs but were made pro forma defen- 
danis. The plaintiff's suit hus been de~ 
creed by the Qourts blow with respect to 
certain portion of the plaint property but 
was dismissed in respect of two plots. 
Nos. 1326 and 933, and the appeal before- 
me is with respect to these two plots 
alone. š 5 

The allegations on the basis of which the 
claim in respect of these plols was made: 
were that the plaintiff, the defendants’ 
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second party and the defendants’ third 
party were owners of an undivided mahal 
in which these two plots were situate. I 
‘shall now refrain from making any 
mention of defendants’ third party and 
content myself with mentioning the plain- 
tiff alone, the rights of defendants’ third 
party being safeguarded by the plaintiff. 
‘It is said thatin the gear 1897 the de 
fendants’ second party executed a simple 
mortgage in respect of the two plots men- 
‘tioned above along with certain other plots 
jin favour of defendants’ first party. A 
preliminary decree for sale onthe basis 
‘of this morigage was obtained by defen- 
‘dants’ first party against defendants’ second 
‘party on April 7, 1913, and the final de- 
cree for sale was passed on February 26, 
‘1916.: Subsequent tothe passing of this 
final decree, there was a perfect partition 
as amongst two co-sharers and these two 
plots were allotted io the plaintiff. It might 
‘be mentioned that these two plots were 
before the partition in the ‘exclusive pos- 
session of defendants’ second party as 
their sir: this hes been found by the 
Courts below and the finding has not been 
challenged by learned Counsel for the 
appellant. In pursuance of the decree ob- 
‘tained by the defendants’ first party they 
put the mortgaged property to sale and 
purchased tke two plots ocn July 24, 1919. 
-Formal possession was obtained by the 
defendants’ first party cn December 22, 
1919, and on September 18, 1920, in spite 
of the objections of tke plaintiff the Re- 
venue Court ordered mutation in favour of 
the defendants’ first party. The -case for 
the plaintiff is that the defendants’ second 
party were not entitled to execution a 
mortgage in respect of specific plots of sir 
even though they might have been in the 
exclusive possession of the same by virtue 
of an arrangement amongst the co-sharers 
when prior tothe partition all the co-par- 
teners had only an undefined right pro- 
pertionate to their share in the entire 
village. This aspect of the case has not 
been clearly appreciated by the Courts 
below. There is abundant authority for the 
proposition for which learned Counsel for 
the appellant contends. As early as the 
year 1885 the majority of tħe Judges in the 
Full Bench case in Sital Prasad v. Amitul 
Bibi (1), held that in zamindari tenures in 
which the whole land is held and managed 
in ccmmon,2 co-sharer cannot convey his 
right cf occupancy in the sir as something 
distinct from his proprietary rights in the 
(D 7 A633; A W N 1885, 185, 
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mahal. In Jamna v. Jhalli (2), Lindsay, J. 
held: í 

“The co-sharers in an undivided property may, 
by arrangement among themselves, take possession 
of definite portions of that property and hold 
them su as to enjoy their proper quota of the 
profits, but it is not permissible for any one 
of such co-sharers to alienate to a third person 
as his exclusive property the portion which he 
has been occupying by agreement with his cor 
sharers.” 

In Ram Khelawan Koeri v. Bishwanath 
Prasad, (3), Pullan, J. held: 

“Although a co-sharer brings under cultivation 
certain waste land and occupijes it as his ex- 
clusive property with the permission of his 
co-sharers, it is still not permissible for him to 
alienate that land by means of a perpetual 
lease.” 


In Quiubuddin v. Mangla Dubey (4), it 
was held by Niamatullah, J., that one of 
several co-sharers in an undivided mahal 
cannot transfer to a stranger lands held by 
him jin severalty, and if he does so the 
other co-sharers are entitled to have the 
alienation set aside, to eject the transferee, 
and totake joint possession with the 
transferor. Tke law therefore seems to be 
fairly well settled that a co-sharer in an 
undivided properly cannot alienate any de- 
fined portion of such property even though 
he might have been in exclusive pcssession 
of the same by an agrecment emongst the 
various co-sharers. It is too late in the day 
for learned Counsel on behalf of the res- 
pondcnts to bese his argument on the 
minority decision of Mahmud, J., in Sital 


Prasad v. Amiul Bibi (1) to which re- 
ference hes already been mace in an 
earlier portion of my judgment. As a 


corollary cf the propositicn laid down above, 
it follows that if such a mortgage is made 
the mortgage is subject to the right of 
the other co-sharers io enforce a partition. 
In Byjnaih Lall v. Ramoodeen Chowdhury 
(5) their Lordships of the Privy Council 
observed as follows at page 119*: 

“Now what was the subject of this mortgage ? 
It was an undivided moiety in _two out of three 
villages forming a joint and undivided estate.” 

“The sharers, however, do not appear to have 
been members of a joint and undivided Hindu 
family, but to have enjoyed their respective 
shares (at all events their sheres in Gunnipore- 
beja and Pemburrinda) in severalty. It is, there- 
fore, clear that the mortgagor had power to 
pledge his own undivided share in these villages; 

(2) 18 A L J 129; 155 Ind. Cas. 94; A I R 1920 All, 


1. 

(3) ALR 1932 All. 81; 132 Ind. Cas. 561; Ind. Rul, 
(1931) All. 529. 

(4) 155 Ind. Cas. 829; A I R 1935 AH, 771; 1935 RD 
259; 7 R A 993. 

(5) LIA 106; 21 W R P O 233; 3 Sar. 333; 2 Suther. 
42 (P. CO). 

*Page of 1 I. A.—[Ed.4 
. ii . 
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but it is also clear that he could not by so doing 
` affect the interest of the other sharers in them, 
and that the persons who tcok the security took 
it subject to the right of thuse shdrers to en- 
force a partition and thereby to convert what was 
an undivided share of the whole into defined 
portion held in severalty.” . 

In this case the question asto whether 
the mortgagee could proceed against the 
property actually mortgaged was not 
pointedly considered because it did not 
pointedly arise and all that was held was 
that the mortgagee could proceed against 
the property which came into the share of 
the mortgagor after partition, although 
thers is a paragraph at p. 120 beginning 
with the words “let it be assumed” from 
which it might be inferred that the mort- 
gagee cannot proceed against the pro- 
perty originally mortgaged. The matter, 
- however, was considered again by the 
Privy Council in Muhammad Afzal Khan 
v. Abdul Rahman (6) and it was held 
that where one of two or more co-sharers 
mortgages his undivided share in some of 
the properties held jointly by them, the 
mortgagee takes the security subject to 
the right of the other co-sharers to en- 
force .a partition and thereby to convert 
what wag an undivided share of the 
whole into a defined portion in severalty. 
If the mortgage, therefore, is followed by 
a partition and the mortgaged properties 
are allotted to the other co-sharers, they 
take those properties, in the absence of 
fraud, free from the mortgage, and. the 
morigagee can proceed oniy against the 
properties allotted to the morigagor in 
substitution of his undivided share. In 
Hem Chandra Ghose v. Thako Moni Debi 
(7) it was held that under similar circum- 
stances the mortgagee could not proceed 
against the mortgaged property which had 
been allotted on partition toa sharer other 
than the mortgagor but should be allowed 
to proceed against that property alone 
which had been allotted in substitution 
to the martgagor. To the same effect is 
the case in Amolak Ram v. Chandan Singh 
8). 
\ The mortgage of 1897, therefore, suffer- 
ed from a certain infirmity, in the sense 
that its full effect could be defeated at 
the instance of a co-sharer who might on 
. partition be allotted the two plots covered 
' (6) ALR 1932 PC 235; 139 Ind. Cas, 85; 591 A 
405; 13 Lah 702; Ind. Rul. (1932) P C 285; 9O W N 829; 
36 CW N 1129; 36 L W 456; (1932) M W N 1083; 63 M 
L J 664; (1932) A L J 909; L R 13 A 350; 16 R D 522; 56 
C L J 824;35 Bem. L Rl; 34P LR 63 (P. 0). 

(T) 20 © 583. | 

(8) 24 A 483; A W N 1902, 187, i 
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by the mortgage and then the mortgagee 
could proceed only against the substitut- 
ed security. In the present case certain 
difficulties face the mortgagee. The de- 
cree forsale was obtained by the mort- 
gagee on February 26, 1916, and the par- 
tition took place afterwards; it was per- 
haps not open to him to proceed against 
any property in the execution department 
other than the properiy mentioned in the 
decree. The lower Appellate Court says that: 

“The next difficulty is that the defendant second 
party did not receive any other property in ex- 
change and hence there was no substituted security 
on which defendant No, 1 can fall back upon 
in case of plaintiff's success for the fact was 
that the mortgagor had more sir and khudkasht 
land in his exclusive possession than his lawful 
share had warranted and by the partition some 
sir plots went out tothe plaintiff who had less 
sir in his possession.” ‘ 

I have not been able quite to appreciate 
this portion of the judgment of the lower 
Appellate Court. It may be that in the 

artition the mortgagor did not get any 
specific sir plotsin lieu of plots Nos. 1326 
and 988, but the mortgagor undoubtedly 
had got some property under the parti- 
tion, and if the decree itself had not - 
been passed and if the mortgage were 
still a subsisting mortgage, it was perhaps 
open tothe mortgagee to proceed against 
such property as might have fallen in the 
share ofthe mortgagor. Be that as it may, 
tLe defendant first party has got to thank 
himself for the position in which he finds 
himself ət the present moment. He en- 
tered into possession in the year 1920 and 
from ihat time alone bis possession be- 
came adverse, and it is coaceded that he 
has not perfected his title by adverse pos- 
session. The question, however, remains 
as to whether it was not the duty of the 
plaintiff co-sharer to have seen that at the 
time of partition unencumbered plots 
only fell tohis share. The lower Appel- 
late Court says that the plaintiff has been 
placed in this position 

“because the plaintiff raised no objection in the 
partition that he will not take encumbered pro- 
perty and kept silent even at the time of the sale, 
of the two parties it is the plaintiff who must 
suffr.” 

First of all itis not clear that the plain- 
tiff knew anything about the mortgage of 
1897 which after all was a simple mortgage 
and the mere fact that it was registered 
would not goto show either as a matter 
of fact or as a matier of law that the 
plaintiff had notice of the mortgage. In 
the second place [do not think it was 
the duty of the plaintiff to have apprised 
himself ofthe entire circumstances and to 
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have,moved the partition officer in the 
matter. In the case reported in Byjnath 
Lall v. Ramoodeen Chowdhury (5%), referred 
to above, Mr. Doyne on bekalf of the res- 
pondents argued that co-sharers who seek 
` partition ought to acquaint themselves 
with existing encumbrances, and I think 
-itis permissible to infer from the judg- 
ment of their Lordships that this argu- 
ment did not find favour with them. It 
may be mentioned at this stage, although 
perhaps I should have mentioned it be- 
fore, that it was never specifically plead- 
ed by the defendants’ first party that the 
partition was tainted with fraud or col- 
lusion. Jn a vague manner it was stated 
in para. 7 of the written statement that 
-the plaintiff and ihe defendants’ second 
party were residents of one and the same 
place and were on friendly terms with each 
other and that these people having colluded 
with the village patwari, hed got wrong and 
fictitious entries made against the property 
sold by auction es well as other plots 
of land in order to injure the defendants’ 
first pariy. I donot take this asa plea 
tothe effect that the partition wis fraud- 
ulent nor was it so understood by either 
of the Courts below, there being no specific 
issue on this point. ` 

As stated before, in the present case, 
there has been a sale on the basis of the 
mortgage and the name of defendants’ first 
party has been mutated against the. two 
plots. Nos. 1326 and 983, but this in itself 
does not in any way injure the plaintiff 
inasmuch as.ihe title of the defendants 
first party has not yet matured by reason 
of adverse possession. In Bhup Singh v. 
Chedda Singh (9), it was held under 
somewhat similar circumstances that the 
auction-purchasers took nothing by their 
purchase. 

For the reasons given above, I am of the 
opinion that the decrees of the Courts 
below are not correct end allowing the 
appeal I modify them to this extent: 
I decree the plaintiff's suit for plots 
Nos. 1326 and 983 as well with damage. 
As no objection was taken by anybody to 
the direction contained in the judgment 
of the learned Munsif, who hed partly 
decreed the plaintiff's suit for possession, 
that the amount of damages would: be 
determined later on in miscellaneous pro- 
ceedings, I also in order to avoid confu- 
sion make the same direction as regards 
the amount of damages in respect of plots 


(9) 42 A 596; 58 Ind. Cas. 171; AIR 1920 Al, 34; 18 
A L T807. ae 
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Nos. 1326 and 933. The plaiatifs suit 
having practically succeeded in its entirety, 
the plaintiff is entitled to his full costs 
in all the Courts. Leave to file an ap- 
peal by way of Letters Patent is al- 
lowed. | 

N. Decree modified. 


LAHORE HIGH COURT 
Execution Case No. 99 of 1936 
May 11, 1936 
Din Moaammap, J. 
Musammat MEHR BANO—APPELLANT 
versus 
SHER MOHAMMAD AND OTAERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0O. KAI, 
r. 90,0. XLIII, r.1 (j), ss. 47, 104 (2)—Execution 
sale—Objection by judgment-debtor—Order under 
0. XXI, r. $90- Order, whether comes under s. 41— 
Second appeal, if maintainable. 

The questions whether the failure to deposit 25 
per cent. of the purchase money in the first instance 
and the balance of the purchase money later and the 
acceptancs «fan improper bid relate to the conduct 
of sale, inasmuch a3 the failure to make the preli- 
minary depositas well as the acceptance of the 
improper bid takes plac: before the salo i3 complete 
and is, therefore, connected with the sale prc csed-~ 
ings and being prior to th? completion of the sule 
would ra‘turally relate to the conduct of the sale and 
come within the purview cfO. XXI, r. 90, Civil Pro- 
cedure Code. Bhim Singh v. Sarwan Singh (1), 
relied on. i 

Section 47, Civil Procedure Code, is general in its 
terms and O, XXI, r. 90, is specilic in its character 
and, therefore, ifa sale is attacked on the ground 
of material inegularity in the conduct or publica- 
tion of the sale, the provisions of law contained in 
O. XXI, 1.90, O. XLIII, r. 1) (j) and s. 104, sub-s, 
(2), Civil Proceduie Code, would come into opera- 
tion and in case an appellate order is passed 
against the order of the executing Court, no second 
appeal will be compstent. Otheiwiss, the prohibi- 
tion laid down in s. 104 (2) would be rendered 
nugatory so tar as it relates toO. XLIII, r.1 (A) 
read with O. XXI, r. 90. This prohibition cannot 
be said to apply only to those persons who are 
not contemplated bys. 47. The words “ whose in- 
terests are affected by the sale” used in x, 90 ale 
wide enough to cover every person whether heis a 
paity tothe suitor astianger, Sahu Nand Kishore 
v. Shadi Ram (2), Sornam Pillai v. Tiruvazhiperu- 
mal Piltat (3) and Sunderbai v. Shrikishen Ram- 
dhan (4), not followed. 

S. O. A. from the order of the Addittonal 
District Judge, Lahore, dated October 14, 
1935, affirming that of the Sub-Judge, First 
(less, Lahore, dated March 25, 1935. 

Dr. Mohammad Alam, for the Appellant. 

Mr. Darbari Lal, for the Respondents. 


Judgment.—This is è second appeal 
from tne order of the Additional District 
Judge, Lahore, affirming the order of the 
Subordinate Judge, dated March 25, 1935, 
getting aside a salé in execution. 


. 
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The facts are shortly these. In execu- 


i tion of a decree against Sher Mohammad 


and others the mortgaged property was put 
to auction on January 10, 1931, and was 
purchased by one Mohammad Buikhsh for 
Rs. 4,225. The judgment-debtors preferred 
objectionsunder O. X XI, r. 90, Civil Proce- 
dure Code, on which the executing Court 
set aside the sale. In the meantime, Moham- 
mad Bakhsh died. The property was 


again putto auction and purchased by the - 


widow of Mohammad Bakhsh. The judg- 
ment-debtors again put in an application 
under O. XXI, r. 90, Civil Procedure Code, 
impugning the sale on various grounds. 
The Subordinate Judge upheld their objec- 
tions and set aside the sale. On appeal, the 
Additional District Judge did not egree 
with the Subordinate Judge so far as cer- 
tain objections to the proclamation and con- 
duct of sale were concerned, but maintained 
his order on the grounds: — 

(i) that no proper deposit was made 
as O. XXI, r. 84, or O. KAKI, r. 86, 
an 

(ii) that the bid being conditional was 
not a proper bid within the meaning of 
the rules. l 

The auction-purchaser has appealed. 
“Mr. Darbari Lal has raised a prelimi- 
nary objection that no second appeal is 
competent under s. 104, Civil Procedure 
Code, read with O. XLII, r. 1 (j) his con- 
tention being that only one appeal is com- 
petent underO. XLIII. The rule referred 
to by the Counsel provides for an appeal 


- against an order under r. 90 of O. XXI, set- 


ting aside or refusing to set aside a sale. 
Section 104, sub-s. (1), says that 


“an appeal shall lie from the following orders * * 
* * * * * 


and from no other orders * * * 

(i) any order made under rules from which an 
appeal is expressly allowed by rules,” 

To this is added sub-s. (2) which pro- 


hibts an appeal from any appellate order. 


under s. 104, Civil Procedure Code. Coun- 
sel for the appellant, on the other hand, 
contends that the order passed by the 


. Additional District Judge is covered by 


s. 47, Civil Procedure Code, and not by 


JO. XXI, r. 90, inasmuch as it was an order 


disposing of questions arising between the 


. representatives of the decree-holder on the 


one hand and the judgment-debtor on the 
the execution, 
discharge or satisfaction of the decree. He 
consequently maintains that a second ap- 


peal is competent. 


The “principal point, for determination, 
in my View, is whether the two objections 


. 
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on which the Additional District Judge 
has relied related to the conduct and pub- 
lication of the sale or not; or in other 
words, whether the failure to deposit 25 
per cent. of the purchase money in the first 
instance and the balance of the purchase 
money later and the acceptance of an imp- 
proper bid come within the purview of 
O. XXT, 1. 90. Apart from authority, it ap- 
Dears to me that these questions do relate 
to the conduct of sale, inasmuch as the 
failure to make the preliminary deposit as 
well as the acceptance of the improper bid 
takes place before the sale is complete 
and is, therefore, connected with the sale 
Proceedings and being prior to the com- 
pletion of the sale would naturally relate 
to the conduct of the sale. Thereisa de- 
cided case also which supports this view. 
In Bhim Singh v. Sarwan Singh (1), a 
Division Rench of the Calcutta High Court 
held that failure on the part of the person 
declared to be the purchaser naba sale in 
execution of a decree to make, and on the 
part of the officer conducting the sa'e to 
receive, the depcsit of 25 per.centum cn 
tLe amount of the purchase money in the 
manner required by s. 805 of the Code cf 
Civil Procedure constitutes a material ir- 
regularity in conducting the sale which 
must be enquired into upon an application 
under s. 311. As against this, Counsel for 
the appellant has referred me toSahu Nand 
Kishore v. Shadi Ram 96 Ind. Cas. 137 (2), 
Sarnam Pillai v. Tiruvazhiperumal Pillai 
96 Ind. Cas. 657 (3), Sunderbait vw. Shri 
Kishen Ramdhan 79 Ind. Cas. 636 (4) and 
Shiv Ramv. Kehr Singh (5). 

In Sahu Nand Kishore v. Shadi Ram 96 
Ind. Cas. 137 (2), it was held that a ques- 
tion arising out of an execution proceed- 
ing relating to the legality of a sale bet- 
ween the judgment-debtor on the-one hand 
and the decree-holder or the auction-pur- 
chaser on the other, is a question relating 
to the execution, satisfaction or discharge 
of a decree within the meaning of s. 47, 
Civil Procedure Code. 

In Sorman Pillai v. Tiruvazhiperumal 
96 Ind. Cas. 657 (3), a Division Bench of the 
Madras High Court held that a purchaser 
at Court auctien is a representative of the 


(1) 16 6 33, 
(2) 96 Ind. Caz. 137; AI R1926 All, 457; 24 ALI 
19 


(3) 96 Ind. Cas, 657; 23 L W744; 51 M LJ 126; 
(1926) M W N 563;.A I R 1926 Mad. 857. 
_(4) 79 Ind. Cas. 636; 20 NLR170;A I R 1924 
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decree-holder within the meaning of s. 47 
and the proceedings between him and the 
judgment-debtor are proceedings relating 
to the execution, discharge and satisfaction 
of the decree and consequently orders pas- 
sed therein come within s. 47, Civil Proce- 
dure Code, and are eppealable. 

In Sunderbai v. Shri Kishen Ramdhan 
79 Ind. Cas. 686 (4), the Additional Judi- 
cial Commissioner remarked that for pur- 
poses of s. 47, Civil Procedure Code, an 
auction-purchaser is the representative of 
the decree-holder. 

In Shiv Ram v. Kehr Singh (5), Bhide, J. 
in the course of his judgment does not 
appear to have given any clear decision on 
the point at issue. 

The position appears tome to be this. 
On the one hand it is laid down in O. XXI, 
r. 90, that where any immovable property 
has been sold in execution of a decree, the 
decree-holder or any person entitled to 
share in a rateable distribution of assets, 
or whose interests are affected by the sale, 
may apply to the Court to set aside the 
sale on the ground of a material irregu- 

-larity or fraud in publishing or conducting 
it and this provision is to be read along 
with O. XLHI, r. 1 (7) and s. 104, sub-s. (2), 
Oivil Procedure Code. The combined effect 
of all these provisions of law is to prohibit 
asecond appeal. On the other hand, some 
authorities lay down that an auction-pur- 
chaser is in certain circumstances a re- 
-presentative of the decree-holder ; conse- 
-quently any question arising between him 
and the judgment-debtor relating to the 
execution, discharge or satisfaction of the 
decree shall be determined by the Court 
executing the decree, and would, therefore, 
be covered by s. 47, in which case a second 
appeal will be competent. With a view 
to-reconcile this apparent conflict, I am 
disposed to think thats. 47,is general in 
its terms and O. XXI, r. 90, is specific in 
its character and, therefore, if asale is 
attacked on the ground of material irregu- 
larity in the conduct or publication of the 
sale, this provision of law would come into 
operation and in case an appellate order 
is passed against the order of the execut- 
ing Court, no second appealewill be com- 
petent. Otherwise, the prohibition laid down 
ins. 104 (2) would be rendered nugatory 
so far as it relates to O. XLII, r. 107) read 
with O. XXI, r. 90. I cannot imagine that 
this prohibition applies only to those per- 
sons who are not contemplated by s. 47. 
The words “whose interests are affected b 

the sale” used in r. 90, are wide enoug 
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to cover every- person whether he is a 
party to the suit or a stranger. I would, 


therefore, hold that this appeal is barred 
by s. 104 (2), Civil Procedure Code. 

The question, however, is not free from 
difficulty and consequently I donot allow 
any costs to the respondents. I would fur- 
ther certify thatit is a fit case for an 
appeal under cl. 10of the Letters Patent 
(Lahore High Court). 

D. Appeal dismissed. | 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 53 of 1933 
March 4, 1936 
SULAIMAN, C. J. AND BAJPAI, J. 
BHAWANI PRASAD AND 0THERS— 

P LAINTITFS— À PPELLANTS 

7 VETSUS 
BAHAL SINGH AND otners — 
DrrENDANTS—RESPONDENTS 

Agra Tenancy Act (III of 1926), ss. 201 (3), 226— 
Suit filed before new Act-—Appeal—New Act com- 
ing into force during pendency of appeal—Pre- 
sumption under s 201 (3)of old Act, if can be 
applied—Re-union ‘of plots—New joint khewat con- 
stituted ~Whether confers new rights or disturbs 
proprietary interests of parties. 

Where a suit was filed before the new Agra 
Tenancy Act, but at the time when the appeal was 
before the Appellate Court, the new Act had come 
into force : ae 

Held, that the rule as. to presumption under s. 201 
(3) of the old Act could not be applied by the Ap- 
pellate Court even though the suit had been filed 
in the trial Court before the new Act came ` into 
force. 

The mere re-union of plots so asto constitute a 
new joint khewat would not confer any fresh rights 
onthe plaintiffs, or disturb the respective proprie- 
tary interests of the parties. i 

L. P. A. against a decision of Bennet, J. 
dated October 16, 1933. 

Mr. G. S. Pathak, for the Appellants. 

Mr. Panna Lal, for the Respondents. 


Judgment.—This is a plaintiffs’ appeal 
arising out of a suit for profits. The 
plaintifis have lost in all the Courts. They 
claimed to be entitled to the profits of the 
new khewat in the ratio which 1 bigha 5 
biswas would bear to the entire area in 
that khewat. The facts found are that the 
plaintiffs hed fractional shares in three 
plots, Nos. 1848, 1819 and 3156-1, consti- 
tuting ihe old khewat No. 145-2. Owing toa 
re-union of khewais, instead of Nos. 145-1 
and 145-2 we now have only khewat 
No. 145; but it consists of plots which 
were compromised-in, No. 145-2, in which 
thee plaintiffs had shares as well as ‘plots 
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in the other sub-division which belonged 
to the defendants. The new khewat merely 
shows tbat the plaintiffs own 1 bigha 5 
biswas in khewat No. 145. It nowhere shows 
that they owned an undivided fractional 
share in the entire khewat represented by 
the fraction 1 bigha 5 biswas divided by 
the total area of that khewat. In the 
Courts below the parties led evidence as 
to the extent to which the plaintiffs were 
entitled, and both the Courts below have 
found that the plaintiffs are entitled to 
shares in the three plots mentioned above, 
which they had acquired by purchase; and 
they have no interest in the other plots 
though they have all been incorporated in 
one khewat, No. 145. In appeal before ihe 
learned Judge the plaintiffs raised for the 
first time a new point that under s. 201 
(3) of the old Tenancy Act (Act II of 
1901), there was a conclusive presumption 
in favour of the plaintiffs that they pos- 
sessed the share which was recorded in 
their name. The learned Judge of this 
Court hes repelled this contention holding 
that the lower Appellate Court was enti- 
tled to apply the provisions of the new 
Act. 

In the first place it seems tous that the 
view taken by the learned Jnudgeis per- 
fectly correct. No doubt a majority of the 
Judges inthe Full Bench of this Court in 
Durga Prasad v. Hazari Singh (1) had 
held that the presumption under s. 201 (3) 
was conclusive so far as the Revenue 
Court was concerned; but they also pointed 
out that that presumption could be rebutted 
in a separate suit in the Civil Court. In- 
deed the section itself contained a proviso 
that the right of any person to establish 
by suit in the Civil Court that the plain- 
tiff had no such proprietary right would not 
in any way be affected. In the new Ten- 
ancy Act the legislature has dropped the 
provision as regards the presumption which 
had been responsible for a conflict of opi- 
nion in this Court. If the legislature has 
not accepted the interpretation put upon 
the old section by the Full Bench and 
has deleted it in order to make its mean- 
ing clear then the position would be sim- 
pler. In any case, at the time when the 
appeal was before the lower Appellate 
Court the new Act had come into force, 
‘and the Appellate Court which was the 
judge of facts was entitled to record a 
finding on the question ef fact which was 
raised before it, and had to decide under 
B. 226, Agra Tenancy Act, the extent of 

(1) 33 A 199; 11 Ind, Cas, 116; 8 A L J 1025, . 
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the share of the profits to wkich the 
plaintiffs were entitled. It was no longer 
handicapped by the provision in the pre- 
vious Act. which had been dropped in 
the meantime. The learned Judge has 
rightly pointed out that the rule about 
presumption wasa rule of procedure, and 
would ordinarily stand repealed, and could 
not be applied by the Appellate Court 
even though the suit had been filed in the 
trial Court before the new Act came into 
force. We accept the view that there was 
nothing which precluded the lower Appel- 
late Court from going into the merits and 
deciding the point in favour of the defen- 
dantis. 

We may further point out that it is not 
at all clear that even the provisions of the 
old s. 201 have in any way been violated. 
The entry in the khewat merely shows that 
the plaintiffs were entitled to 1 bigha 5 
biswas in khewat No. 145. It did not 
specify the exact fractional share to which 
they were entitled to the whole khewat. 
The findings of the lower Courts that the 
plaintiffs’ rights orc confined to three plots 
must be accepted es correct. The mere 
fact that they, along with other piots now 
constitute the new sub-division, khewat. 
No. 145, would not confer any right on the 
plaintiffs to claim any share in the other 
plots which have belonged to the defen- 
dants. The mere re-union of plots so as 
constitute a new joint khewat would not 
confer any fresh rights on the plaintiffs, 
or disturb the respective proprietary in- 
terests of the parties. We, therefore, dis- 
miss this appeal with costs. : 

N. Appeal dismissed. 


_ , CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1184 of 1934 
February 25, 1935 
CosteLLo AND M.C. Guosgz, JJ. 
ALEF SHEIKH AND otsmrs—-Accusrp 
~_PRTITIONERS 
TETSUS 

EMPEROR—Oprosits Party 

Criminal Procedure Code (Act V of 1898), s. 439 
(b)—Enhancement of sentence—Revision ‘against 
conviction—Fresh notice to show cause against en- 
hancement, if aecessary—In showing cause, if one 
can go behind verdict of jury. 

Wherə the patitionzas in a revision case are already 
before the Court represented by Counsel and hə is 
in possession ofall the papers upon which he may 
argue on the question of the enhancement of the sen- 
tence itis not necessary nor is it required by law 
to serve a further notice on the petitioners, when 
after the perusal of the record at the hearing of the 
revision, the High Court considers it necessary to 
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enarc: their sentences and ask the Counsel to 
show cause immediately why their seatence should not 
be enhanced. 

Though 5. 439 (b) of the Code of Criminal Proce- 
dure provides thata convicted person in showing 
cause why hie <:eatence should not be enhanced is 
entitled toshow cise against his conviction, the 
accused is not entitled to go behind the jury's verdict 
and show upon the evidence that the conviction was 
wrong. 

In showing cause against their. conviction the 
accused must proceed according to the provisions of 
s. 423(2) which provides that the Court shall have 
no authority to alter or reverse the verdictof a 
jury, unless the Court is of opinion that such ver- 
dict is erroneous owing toa misdirection by the 
Judge to the jury or toa misunderstanding on the 
part of the Jury ofthe lawas laid down by him, 
Sincs in an appeal the accusad person cannot go 
behind the verdict of the jury, but can only show 
that there was a misdirection by the Judgeor a 
misunderstanding on the part of the jury of the iaw 
as laid down by the Judge, it cannot be said that 
an accused in showing cause against enhancement 
`~ of sentence inaconviction ina jury trial, can go 


behind thesame. Khuda Bux Haji v. Emperor 
(1), referred to. 
M. C. Ghose, J.-—The four petitioners: 


in this case were tried by a jury in the 
Court of the Assistant Sessions Judge of 
Khulna, on charges under ss. 147, 304, read 
with s. 34 and s. 323-of the Indian Penal 


Code. The jury by a tnenimous verdict’ 
found all the four accused men guilty 


under s. 147, second part of s. 304, and 
s. 323 of the Indian Penal Code; accepting 
that verdict the triel Judge sentenced the 
Petitioner Alef Sheikh to rigorous impri- 
sonment for two years, and the other three 
petitioners to rigorous imprisonment for 
one year each. ; 


In appeal the learned Sessions Judge. 


upheld the conviction under s. 304 of the 
petitioners Alef Sheikh and Abdul Rajak 
Sheikh and he set aside the convic- 
tion of Ismail Sheikh and Sabdu Sheikh 
under s. 301, He upheld the sentences of 
Alef and Abdul Rajak and reduced the 
sentence of Ismail and Sabdu to rigorous 
imprisonment for six months. 

This Rule was issued on two grounds, 
namely (1) that the Court of Appeal below 
was wrong in convicting the petitioners 
Alef and Abdul Rajak under s. 304, read 
with s.34 of the Indian Penal Code, and 


(2) thatthe Court of Appeal below should - 


have held that the learned trial Judge mis- 
directed the jurors while dealing with the 
charge under s. 147 of ths Indian Penal 
Code. . 

- Upon hearing the learned Counsel on 
behalf of the petitioners who -has taken 
us through all the relevant: parts of the 
record, we are satisfied that there was 
no misdirection by the trial Judge on the 
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charge of rioting and that the Couri of 
Appeal below was right to hold that the 
petitioners Alef and Abdul Rajak were 
guilty of culpable homicide under s. 391. 

Upon a consideration of the record we 
thought it necessary to ask the learned 
Counsel to show cause why the sentence 
on the petitioners should not be enhanced. 
The learned Counsel suggested a long 


„adjournment so that a notice might be serv- 


ed on the petitioners themselves. This, 
in our opinion, is unnecessary and not 
required by the Jaw. The petitioners are 
already before the Court represented by a 
learned Counsel and he is in possession 
of all the papers upon which he may 
argue on the question of the enhancement 
of the sentence. We allow an adjourn- 
ment over the week-end so that he might 
prepare all the points carefully to show 
cause why the sentence should nob be en- 
hanced. 

It was urged by the learned Counsel 
that since s. 439 (b) of the Code of Crimi- 
nel ‘Procedure provides that a convicted 
person in showing cause why his sentence 
should not be enhanced is entitled to show 
cause against his conviction, the petitioners 
are entitled to go behind the jury's verdict 
and show upon the evidence that the con- 
viction was wrong. This argument appears 
It is true that in 
showing cause against enhancement of 
sentence they are entitled to show cause 
why they should be acquitted. Butin show- | 
ing cause against their conviction the 
petitioners must proceed according to the 
provisions of s. 423 (2), which provides that 
the Court shall havo noauthority to alter 
or reverse the verdict of a jury, unless the 
Court is of opinion, that such verdict is 
erroneous o ving toa misdirection by the 
Judge tothe jury orto a misunderstand- 
ing un the part of the jury of the lawas 
laid down by him. Since in an appeal the 
accused person cannot go behind the ver- 
dict of the jury, but can only show that 
there was a misdirection by the Judge or 
a misunderstanding on ths part of the jury 
of the law as Jaid down by the Judge, it 
cannot be said that a petitioner in showing 
cause against enhancement of sentence; in 
a conviction in a jury trial, can go behind 
the same. In this connection I may refer 
to the case of Khoda Bux Haji v. Emperor 
(1), which was decided by us in May, 
1933. 

(1) 6106; 147 Iad. Oas 1124;A I R1934 Cal 
103; 37 OW N 1122; 6 RC 601; 350r. L J 554; (1934) 
Gr, Cas. 158, 
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We are satisfied that there is no mis- 
direction in the charge given by the trial 
Judge to the jury. There wes indeed an 
error when he was explaining the effects 
of s. 34, but that error was in favour of the 
accused persons and not against them. It 
cannot be said that the accused men were 
in any manner prejudiced by the charge 
of the trial Judge. 

The facts found by the Court of Appeal 
below are that the petitioner Alef Sheikh 
instituted a mortgage suit against one 
Paresh. He on July 11, 1932, attached the 
land before judgment and thereafter in 
January, 1934, he obtained possession of 
the land in satisfaction of the decree. But 
two months ‘before the attachment, name- 
ly, in May 1932, Paresh, the mortgagor, had 
given lease of the land to one Rambaran 
of the prosecution party and the said Ram- 
baran continued’ in possession. After the 
petitioner Alef got symbolical possession 
in January, 1934, he and his partisans on 
February 26, 1934, went upon ihe land 
with weapons. Their ‘appearance in force 
was sufficient to drive Rambaran and his 
men away frem the lend. But. the peti- 
tioners pursued the men to another field 
_and they so severely assaulted one Rasik 
that he died on the spot. The learned 
Judge found that the petitioners Alef and 
Abdul Rajak took part inthe beating of 
Rasik which resulted in bis death. The 
deceased was a man cf about twenty-six 
years of age. He received a lecerated 
wound 13" long scalp deep on the head. 
The blow on the abdomen ruptured his 
spleen which was enlarged and he died of 
the shock of the injuries. 

Having regard to the circumstnces, we 
are of opinion, that the sentences are 
inadequate. The petitioner Alef Sheikh is 
an old man and Abdul Rajak is a very 
youtg men. But considering ihe grave 
offence which they committed in beating a 
man to death, we think that the sentence 
passed on them should be enhanced to three 
years’ rigorous imprisonment each. 

Ismail Sheikh and Sabud Sheikh have 
been convicted of rioting, ‘their sentence of 
six months is enhanced 10 one year's rigo- 
rous imprisonment. 

Costello, J—The Rule must be dis- 
charged with the variation of sentence indi- 
cated by my learned brother. 

D. Rule discharged. 
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OUDH CHIEF COURT 
Original Suit No. 2 of 1934 
March 4, 1936 
THOMAS, J. | 
Thakur MATA BAKHSH SINGH 
AND OTHERS —PLAINTIFFS 
versus 
Thakur AJODHIA BAKHSH SINGH alias 
RAGHURAJ SINGH AND OTHERS—- 


DEFENDANTS 

Oudh Estates Act (I of 1869), s. 22, cls. 5, 5, 1, 4, 
1), 5,7, ss.29, 2—-Cls. 5 and 8, if introduce only 
adoption by Muhammadan taluqdars—‘Son' in cl. 
1, s. 22, if includes adopted son by Hindu taluqdar 
—Adoption by Hindu widow in accordance with 
personal law of family—Whether invalidated for 
non-compliance with cl. 8— Cl. 11, scope of-- Ques- 
tion of right to succeed, if one of law—Rule of 
succession in cl. ll—Applicability to taluqdar 
whose name is entered in Lists II or III or V— 
Sanad, effect of—Special rules of succession laid 
down in, 5.22 exhausted—Effect— Ordinary law, if 
includes also a sanad—Death of widow—Succession 
—Ordinary law, if operates—Lineal primogeniture 
~Succession claimed under s. 22, cl. 10—Proof to 
be adduced—S. & scope of—Estate placed in Class 
II of Act—Succession—Degree, if prevails aver 
line—Hindu Law—Adoption—Competency to adopt 
—Age of ceremonial competence—Boy of seventeen 
years of age, if can give valid permission to his 
widow to adopt—Bengal Regulation (X of 1793), if 
applies to Oudh—Disqualified proprietor, if can 
gire authority to his widow to adopt without pre- 
vious consent of Court of Wards—Custom in family 
entitling widow to adopt without authority from 
husband, held not proved—Widow—Widow having 
no right to possess—Person coming in after her— 
When can succeed—Possession, when  adverse— 
Possession of female, when adverse—Mutation— 
Order in mutation proceedings—Whether judicial 
determination of title—Evidence Act (I of 1872), 
ss. 35, 836—Remarks of Settlement Officer during 
enquiry into title not inter partes—Admissibility 
when question of title is debated in suit~—Family 
pedigree—Statement of servant—That he had special 
means of knowledge, should be pioved— Civil Pro- 
cedure Code (Act V of 1908), s. 149-—-Discretion to 
accept court-Jee at any stage—Couit receiving 
court-fee after expiry of period—Plaint, if vali- 
dated retrospectively. 

Clauses 5 and & of s. 22, Oudh Estates Act, 
introduce only the adoption by Muhammadan Talugq- 
dars, while the case of a Hindu adoption or adop- 
tion by Hindu Taluqdars comes under cl. (1) of 
s. 22. [p. 785, col 2| 

The word “son” in cl. I of s. 22 includes 
an adopted son bya Hindu Talugdar, Section 29 
of the Oudh Estates Act, makes provision for adop- 
tion by Muhammadan Y'alugdars or the widow of 
Muhammadan Talugdars, and cls, 5 and 8 introduce 
mbo the order of succession laid down in s. 22 
only the adopted son by Muhammadan Taluqdais 
which introduction didnot affect the position of 
an adopted son by a Hindu Talugdar who would 
come in undercl. 1 of 8.22. By introducing cls. 
5 and 8 the Legislature could nut have intended to 
abrogate the personallaw of the Hindu Talugdars 
who had pewertoadopt under the conditions laid 
down. Clause 5 efs, 22 in Act I of 1869, simply 
introduced into the order of succession the Muham- 
madan adoption and, although there is now under 
the new Act of 1910, no difference between the 
adoptions by Muhammadans on the one side and 
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Hindus on the other, under the old Act Hindu 
adopted sons came in either as sons under the 
first three clauses or under cl. 11, the latter. being 
barely credible. Under that of 1910, all sons 
adopted by men come under cl. 4,and by widows 
under cl, 7. Tho resultant alteration in general 
Hindu Law are deliberate and are considerable. 
RaghurajChandrav. Subhedra Kunwar (8), relied 
on. [ébid.] i 
_ An adoption made by a Hindu widow, if it is 
in accordance with the personallaw of the family, 
ig not invalid because the provisions of cl 8 of 
S. 22 of Act I of 1869, have not-been complied with, 
[p. 786, col. 1.) 

Clause 11 of s. 22 of the Oudh Estates Act, 
does not in itself provide for the selection ofthe 
successor, but provides for the succession of such 
persons as would have.been entitled to succeed to 
the estete under the ordinary law to which per- 
sons of the religion and tribe of the talugdar are 
subject, The question of the right to succeed has 
to be determined asa pure question of law and, 
succession under cl. 11 includes the sanad where 
there isone, Thereforé, therule of succession laid 
down in cl. ll applies to a talugdar whose name 
is entered in Lists II or Wor V. [p. 791, col. 2.] 


_ It has not been authoritatively laid down that © 
Where a man holds a sanad, the rules of the sanad: 


constitute part of the ordinary law to which that 
person is subject qua the property covered by tha 
sanad. [p, 791, col. 2; 792, col. 1] 


When the special rules of succession laid down 


ins, 22 are exhausted and s. 22, cl. 11, is reach- 
ed, or when s. 23, is applicable, the situation 
governing the succession has to be 
from the Act, that is, in the ordinary law appli- 
cable asif Act I of 1869, had not been passed, 
That ordinary law would include not only custom 
but also a sanad, where the sanad contains a” rule 
of succession which is enforceable by Act. Badri 
Narain Singh v. Harnam Kunwar (15), relied 
[p. 792, col. 1.] 


[Case-law discussed.] 
' When cl. 11 is reached, the sanad will govern 


on. 


but cl. 11 of the old Act has become cl. 10 of the’ 


Amended Act. Jp. 793, col. 2.) 

On the death of a widow the successor should be 
an heir of the last male-holder, that is, the hus- 
band and the words of a sanad, 4, e, “in the 
event of your dying intestate” fully apply. When 
he dies, the Act of 1869 
the application of the sanad and lets in the widow, 
but the moment she dies, cl. 11 of s. 22 makes it clear 
that the heir of the,last male-holder, according to 
tne ordinary law, is to take, and that. “ ordinary 
law” in the case of a sanad holder isthe heir 
according tu the lineal primogeniture. [p. 794, col. 2.) 

When succession is claimed under s 22, cl. 10 of the 
Oudh Estates Act then it must be proved that the 
pipit is throughout in the senior lins. [p. 778, 
col. 1. 

_ Under s. 8 of the Oudh Estates Act, List IL isa 
list of talugdirs whose estates, according to the 
custom of the family, would davolve upon a single 
heir and under s. 10 it is provided that the Court 
shall take judicial notic2 of the lists and regard 
them as Goaclusive evidencs that the persons 
named therein are such taluqdars. [p. 780, col. 2.] 

Where aa estate is placsd in Class II of the 
Oudh Estates Act it descends to a single heir, not 
necessarily by the rule of lineal primogeniture. 
Degree prevails over line in tha ascertainment of 
such heir, but where the degres is equal, line pre- 
yails, Achal Ram v. Udai Pertab Addiya Dat 
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Singh (6) and Narinder Bahadur Singh v. Achar 
Ram. (1), referred to. tp. 781, col. 1.) | 
. A person hasa right to bring a suit within 
limitation, but at the same time if he belongs to a 
group of members belonging to the same family? 
and others before him have brought a claimon a 
title which is destructive of his own, and he has 
kept quiet, it only shows that either he had no 
title or that the successive suits were part of a 
scheme and the title which is conceived to be the 
strongest is put up first. [p. 783, col, 1.] = 

. In the United Provinces the age of discretion is 
sixteen years and a boy of seventeen years of age 
must be deemed to have attained the age which, 
under Hindu Iaw, would enable him to give a valid 
permission to hiswidow to adopt. Jumoona Dassya v. 
Bama Soondaree Dassya (9), relied on. [p. 786, col. 2.] 

The spirit of Bengal Regulation X of 1793, is 
applicable in Oudh and a disqualified proprietor 
cannot, without the previous consent of the Court of 
Wards, give authority to his widow to adopt. 
Jumoona Dassya v. Bama Soondaree Dassya (9), 
relied on. [p. 787, col. 2.] 
` Held, that it was not proved that there was a custont 
in the family of J or among Nihasta Tilokchandi: 
Fais Thakurs entitling a widow to make an adop- 
fiot p an the authority from her husband. [p. 789, 
col. 1, : 

‘If a Hindu widow had no right to possess, then a 
person coming in after her could only succeed by 
showing that her possession was with his implied 
or express consent. Where possession is not founded 
on right, the party who wishes to say that such 
possession was not adverse has to prove that it was 
with his consent. Asthe widow member she has 
no right to succeed and hence possession will be 
adverse unless it was the result of an agreement. Sham 
Koer v. Dah Koer (24), followed, Lachhan Kunwar 
v. Anant Singh (25), referred to. [p. 795, col. 1.] 

The possession of a female, when it is, without 
right, is prima facie adverse leaving it to the per, 
son alleging that it is not adverse, to prove it 
Gaya Bakhsh Singh v. Deo Singh (22) 
Lajwanti v. Safa Chand (26), Kali Charan 
v. Piari- (27), Uman Shanker v. Aisha 
Khatun (28) and Raj Bahadur Singh v. Kan- 
dhaiya Bakhsh Sing’ (29), referred to. [p. 798, col. 1.] 

An order made in mutation proceedings isnot a 
judicial determination of title or proprietary inter- 
est. Nirman Singh v. Lat Rudra Narain Singh (39), 
referred to. [p 796, col. 2.) 

Statements made ata time when the title to a 
portion of a taluga was under enquiry are not ad- 
missible when not inter partes, in a suit in which 
the title to the taluga is .in question. Gobinda 
Narayan Singh v. Sham Lal Singh (l), referred 
to. [p 778, cols. 1 &2.] 

Where inorder to prove a family pedigree, ths 
statement of a sarvant of the family. is tendered, 
it must beshown thathe had special means uf 
knowledge. When there is no such proof, itis not 
admissible under s. 82, Evidence Act. Thakur 
Sangram Singh v. Rajan Bai (2), Uman Parshad v. 
Gandharp Singh (3) and Murtaza Hussain Khan v. 
Mohamed Yasin Ali Khan (4), referred to. [p. 779, 
cl. 2. 

Viader s. 149 of ths Code of Oivil Procedure, a 
Court has discretion at any stag: to accept the court- 
fea. Section 149 of the Code of Civii Procedure has 
beən introduced t2s2t at rest the carlier disputes, 
and it gives wide and unfettered discretion to the. 
Court to accept court-fe2s at any stage, and if the 
Court receives the court-fee after the expiry of that 
period, the instrument isevalidated retrospectively 
as fromthe date of its presentation, [p, 784, col. 21] 
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,, Messrs. R. B. Lal, R. N. Shukla, Muham- 
mad Husain, K. N. Narain, M. Wasim, 
in Manohar and M. Ayub, for the Plain- 
tiis. 

Messrs. P. L. Banerji, Radha Krishna, 
Girja Shankar, Bishun Singh and C. P. Lal, 
for the Defendants. 


Judgment.—The principal pleintif in 
this suit is plaintiff No. 1, Thakur Mata 
Bakhsh Singh, who claims the estate in dis- 
pute according to the rule of primogeniture. 
He claims to be the descendant of the senior- 
most line of one Kharag Rai. Plaintiff No. 2 
belongs to the same line of Kharag Rai, but 
is saidto be senior in degree to the plaint- 
iff No. 1. Plaintifis Nos. 1 and 2 entered 
into a family settlement, dated Febru- 
ary 28,1931, by which plaintiff No. 1 is 
` to get twelve annas share and plaintiff 
No. 2 four_annas share in the properties in 
suit, vide Ex. 3. Plaintiffs Nos. 1 and 2 
have made a settlement with plaintiff No. 3 
in order to secure funds for litigation. 
Plaintiffs Nos. 4 and 5 are the purchasers 
of a seven annas share from plaintiff No. 3 
(vide Hx. 41, dated June 22, 1935). In this 
judgment I shell call Thakur Mata Bakhsh 
Singh, plaintiff No.1, who is the main plaint- 
iff, “the plaintiff.” 

Defendant No.1, Thakur Ajudhya Bakhsh 
Singh alias Raghuraj Singh, is the main 
defendant andisin pcssession of the pro- 
perties in suit. The other two defendants, 
Thakur Balbhaddar Singh and Thakur 
Jagdamba Singh, asserted their rights 
against defendant No. 1 forthe estate now 
in suit onthe ground of being the nearest 
reversioners to the last male holder, and 
their claims were settled by a compromise 
between them and defendant No.1, and in 
this judgment I shell refer to Thakur 
Ajodhia Bakhsh Singh, defendant No. 1, as 
“the defendant.” 

The properties in suit are situated in 
the District of Rae Bareli and Unao, Tte 
property in the District of Rae Bareli is 
described in Sch. A, and is commonly known 
as the Simri estate, while the property of 
District Unao is described in Sch. B end is 
known as Patantadasi estate. Schedule A 
contains 25 villages und Sch. B17 Villages. 

The facts admitted befure me by the 
learned Counsel for the parties are that at 
the time of the British annexation of Oudh 
in 1856, a slate of anarchy prevailed and the 
Taluga of Simri was reduced to the single 
village of Simri which was all that remained 
to the Taluqdar Jagannath Bakhsh Singh 
who was thena small boy of about 3 years 


MATA BARHSH SING 1. AJODHIABAXHS4 SING (OUDH) 


16316 

of age. Accordingly, asettlement was made 
with cerlain persons who paid up ths reve- 
nue which was in default for the previous 
year, but when this amount was paid up 
by Jagannath Bakhsh Singh, he established 


a claim tothe whole taluqa in the second 
summary settlement of 1859 and the sattle- 


` ment of the villagesin suit was made by 


the British Government with Jagannath 
Bakhsh Singh, son of Bhagwan Bakhsh 
Singh, in January 1859. This settlement is 
known as the Second Summary Settlement 
and was for a period of three years. Then 
in 1864 the estate was taken under the 
superintendence of the Court of Wards as 
Jagannath Bakhsh Singh was a minor. 

On October 10, 1859, the Governor-Gene- 
ral issued the famous letter by which he 
declared that cvery taluqdar with whom a 
summary settlement had been made since 
the re-occupation of the province had there- 
by acquired a permanent hereditary and 
transferable right in the taluga for which 
he was engaged. Thus Jagannath Bakhsh 
Singh's title to the village in suit which was 
to enure fora period of three years oaly 
was converted intoa permanent title. When 
the Oudh Estates Act, 1839, was passed, 
the name of Jagannath Bakhsh was enter- 
ei in List No I at No. 187 and 
at No. 84 in List No. I, and a 
primogeniture sanad, Ex. A-11 was grant- 
ed tohim. I may mention that the plaintiff 
first denied the grant of the primogeniture 
sanad, but in the course of arguments it 
was admitted by Mr. Wasim that a primoge- 
niture sanad was granted to Jagannath 
Bakhsh, but he contended that it dealt 
only with the Rae Bareli property and the 
Unao property was not covered. 

The properties in List C attached to the 
plaint are admittedly not taluqdari proper- ` 
ties, but according to the plaintiff, Jagan- 
nath Bakhsh was in possession of ihese 
properties. Jagannath Bakhsh was about 7 
or 8 years old when the sanad was granted 
to him. He died on November 2, 1869, when 
Le was about 17 years of age, leaving his 
widow, Thakurain Sheopal Kunwar, and his 
mother,Thakurain Parsan Kunwar, and while 
the Court ef Wards was still in possession of 
the estate. here is no doubtthat Act I 
of 1869. was applicable to kis estate and that 
Jagannath Bakhsh wes a talugdar within 
the meaning of the same Act. Mutation of 
names of the villages in both the Districts 
was effected in favour of Thakurain Sheopal 
Kunwar who obtained release of the estate 
from the Court cf Wards. She died on 
January 22, 1886, and on her death similar 
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mutation of names was made in favour of 
Thakurain Parsan Kunwar who died on 
' May 27,1922. The present suit was filed 
on April 30,1934. This dateis disputed by 
the defendant and I shall deal with this 
point laler when Lam deciding the question 
of limitation. 

The case for the plaintiff is that the last 
male holder of the estate of Simri and 
Patantadasi was Jagannath Bakhsh; that 
on his death the two estates descended 
tohis widow, Thakurain Sheopal Kunwar, 
under s. 22, cl. 7 of Act ITof 1869, who re- 
mained in possession of the properties es 
widow till her death which took place on 
January 22, 1886, and that after her death 
Thakurain Parsan Kunwar succeeded to 
the properties in suit for a limited interest 
ofa Hindu female as understood in the 
Hindu Law inthe right of the mother of 
Thakur Jagannath Bakhsh. The plaintiff has 
filed a pedigree with the plaint which staris 
from one Sangram Sah, and he contends 
that he is entitled to succeed as the nearest 
male agnate of Thakur Jagannsth Bakhsh 
either under cl. 10 of s. 22 of Act I of 1869 
as amended by U. P. Act III of 1910, or the 
Hindu Law as modified by custom of gaddi 
nashini or single heir succession prevalent 
in the family of Thakur Jagannath Bakhsh 
and applicable tothe properties in suit or 
under the primogeniture sanad in case if 
it be held that the sanad governed succes- 
sion on the death of Thakurain Parsan 
Kunwar. 

The defendant has denied the pedigree 
filed with the plaint and has contested the 
suit on the grounds that Sheo Prasad was 
not the son of Kharag Rai and that the 
plaintiff is not the legal heir of Jagannath 
Bakhsh Singh ; that he was publicly adopt- 
ed by Thakurain Sheopal Kunwar on Badi 
Baisakh 10,1879, under an oral authority 
given by her deceased husband, Jagannath 
Bakhsh ; that his original name was Ajodhia 
Bakhsh,. but after adoption it was changed 
into Raghuraj Singh. That undera family 
and tribal custom prevalent among the Bais 
Thakurs a widow has aright to adopt with- 
out the permission of her husband ; that 
Thakurain Parsan Kunwar remained in 
possession of the propertieg in suit on his 
behalf and when he attained his majority, 
. she handed over the estate to him on 
June 24, 1900; that the cause of action 
accrued to the plaintiff tosue for posses- 
sion onthe death of Thakurain Sheopal 
Kunwar and the suit was barred by limi- 
tation ; thatthe possession of Thakurain 
Parsan Kunwar was adverse and not accord- 
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ing to the provisions of ActI of 1869; and 
that village Akampur, No. 17 on List B which 
isan 8 annas share had been acquired by the 
widow and the mother of Jagannath Bakhsh 
and the plaintiff is not entitled to that 
property nor the properties which are shown 
in Sch. X filed with the written state- 
ment. 

It may be stated that Thakurain Parsan 
Kunwar on June 21, 1900, executed a deed 
of tamliknama by which she purported to 
hand over the properties in her possession 
tothe defendant, and mutation was made 
in his favour on August 31, and Novem- 
ber 30, 1920 of the Rae Bareli and Unao 
properties, respectively. 

The following issues were framed :— 

1. (a) Were Kharag Rai and Lohang 
Rai brothers .of Doman Deo, and 
what was the order of seniority 
between them ? 

(b) Was there nobody alive in the 
line of Doman Deo at the time of 
the death of Thakurain Parsan 
Kunwar ? 

(e) Was plaintiff No. 1, at the time 
of the death of Thakurain Parsan 
Kunwar, senior most in the senior 
most line among the descendants 
of Kharag Rai, then alive ? 

2. Was plaintiff No.1 the nearest male 
agnate of Thakur Jagannath Bukhsh Singh 
according tothe rule of lineal primogeni- 
ture at the time of the death of ‘Thakurain 
Parsan Kunwar ? 

3. Did plaintiff No.1 become entitled by 
succession tothe properties, or any of the 
properties in suit, on the death of Thaku- 
rain Parsan Kunwar? 

4, Was Beni Madho Bakhsh Singh, at the 
time of the death of Thakurain Parsan Kun- 
war, highest in degree among the descen- 
dants of Kharag Rai, then alive, and did 
he become entitled to the properties, in 
suit, by succession ? 

5. Wasa primogeniture sanad granted to 
Thakur Jagannath Bakhsh Singh? If so, 
to what properties did it relate, and how, 
if at all, and in respect of what properties, 
did it affect succession on the death of 
Thakrain Sheopal Kunwar or Thakurain 
Parsan Kunwar ? 

6. Was Thakur Jagannath Bakhsh Singh 
owner ofan eigat annes share in village 
Akampur, entered at No. 17 in Seh. B of 
the plaint, and were the scond summary 
setilement and first regular settlement made 
with him in respect of the said property, 
and was it part of his estate ? h 
e7. Did the properties of Seh. G be- 


E 


long to Thakur Jagannath Bakhsh Singh ? 
` 8. Did Thakurain Parsan Kunwar succeed 
+o call or any of the properties in suit for 
-the limited interest of a Hindu female ? 

9. Was Thakurain Parsan Kunwar in 
wrongful possession of all, or any of the 
-properties in suit, and did she perfect 
absolute right therein by prescription, or 
even if she was in wrongful possession, did 
-she not prescribe for more than a limited 
interest of a Hindu female ? 

10. (a) Should the suit be deemed to have 

; been instituted on the date when 

the court-fee was paid, and is it, 
therefore, barred by time ? 

(b) Is the plea contained in para. 19 
of the written statement of de- 
fendant No. 1 and defendants Nos. 2 
and 3 barred by the rule and prin- 
ciple of res judicata or estoppel ? 

11. Was Thakur Jagannath Bakhsh Singh 

competent to give verbal authority to 
Thakurain Sheopal Kunwar to adopt a son ? 
Did he give verbal authority to Thakurain 
Sheopal Kunwar as alleged by defend- 
and No. 1? Tf so, was it valid in Jaw? 
' 12, Did Thakurain Sheopal Kunwar valid- 
jy adopt defendant No. 1 as a dattak 
son, as alleged in para. 22 ofthe written 
statement ? 

13. Have the plaintiffs, or their prede- 
‘cessors, acknowledged defendant No. 1 as 
-‘Taluqdar of Simri ? If so, are the plaintiffs 
‘estopped from denying that the defendant 
‘No. 1 is the adopted son of Thakur Jagan- 
nath Bakhsh Singh? | f 
` 14. Does there exist a custom in the fami- 
‘ly of Thakur Jagannath Bakhsh Singh, and 
“in the tribe of Nahesta Tilokchandi Bais, 
entitling a widow to adopt a son without the 
-permission of her husband ? 7 
' ` 15. Were properties grven in para. 30 of 
the written statement of defendant No. 1 
acquired, as alleged in the said paragraph ? 
Tf so, what is-its effect ? 

16. Have the plaintiffs and their ances- 
‘tors been aware of the alleged adoption for 
“more than six years before the institution 
of the suit, and is the suit, therefore, 
barred by time, as alleged in para. 32 
of the written statement of defendant No. 1? 

17. Has defendant No. 1 been in adverse 
possession of the properties in suit for over 
12 years by prescription and has he acquir- 
‘ed an indefeasible right thereto ? 

18. Did Thakurain Parsan Kunwar exe- 
“cute a tamliknama, as alleged in para. 34 
-of the written statement of defendant 
“NG. 12? Ifso, what is its effect ? 

19. Is the suit barred by limitation ? 
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20. To what relief, ifany, and to what 
mesne profits, if any, and against which 
of the defendants, are the plaintiffs 
entitled ? , 

Before dealing with the issues in the 
case it is necessary to state that this is 
the fourth suit against the Taluqdar of 
Simri. j 

The first suit was instituted in the 
year 1890 by one Bikarmajit Singh, the 
grandson of Raghunath Singh of Daryao 
Singh's line against Thakurain Parsan 
Kunwar and the present defendant No. l, 
‘who was then a minor. Exhibit A-360 is the 
judgment of the District Judge of Rae 
Bareli and Ex. A-361 is the judgment by a 
Bench of the late Court of the Judicial 
Commissioner of Oudh. Bikarmajit Singh's 
suit was for a declaratory decree invalidat- 
ing the adoption of Thakur Raghuraj Singh 
by Thakurain Sheopal Kunwar and declaring 
the plaintiff Bikarmajit Singh entitled to 
succeed to the estate after the death of 
Thakurain Parsan Kuawar. The suit was 
dismissed on a preliminary issue, 7. €., the 
‘plaintiff had failed to prove that he was 
the nearest heir to the estate. Bikarmayjit 
Singh appealed against that decree but 
his appeal was dismissed. 

The second suit was brought in the year 


1893 by one Jadunath Singh of Lohang 


Rais branch against Thakurain Parsan 


Kunwar and the present defendant, who 


was still a minor, for exactly the same 
relief as was prayed for by Bikarmajit 
Singh. Exhibit-A-54 is a copy of the plaint. 
Exhibit A-57 is the written statement filed 
on behalf of Thakurain Parsan Kunwar. 
Exhibit A-60 is the copy of an application 
of Raghuraj Singh stating that he had 
become a major and be permitted to file 
his written statement. Exhibit A-62 is the 
written statement of Raghuraj Singh and 
Ex. A-64 is a translation of deposition of 
Thakurain Parsan Kunwar recorded on 
commission. Exhibit 12 is the copy of 


judgment passed by the District Judge | 


of Rae Bareli dismissing the suit. 
The third suit was filed in the year 


-1929 by one Ganesh Bakhsh of Pirthi 


Singh's line in the Chief Court on its 
original side on the ground that he was 
the nearest nile agnate. The suit was 
dismissed and this judgment was confirmed 
on appeal ly a Bench of this Court (vide 
Ex. A 464, the copy of judgment). An ap- 
peal against this judgment and decree is 
now pending before their Lordships of the 
Privy Council. | 
These judgments cannot be treated as 


. 


1936 


evidence of res judicata in the present 
’ case, but I can use them to show the pre- 
vious litigations, and they are admissible 
under ss. 13 and 43 of the Indian Evidence 
Act as establishing particular “transac- 
tions or instances”. 

I shall now deal with the issues. The 
issues may be divided as follows:— 

(1) Issues Nos. 1, 2,3 and 4 deal with the 
question of pedigree; 

(2) Issues Nos. 5, 8, 9, 17, 18 and 19 
deal with the question of limitation in its 
several aspects; 

(3) Issues Nos. 11, 12, 13, 14 and 16 
deal with the question of adoption, its 
legality and effect; 

(4) Issues Nos. 6 and 7 deal with the 
question of the nature of the properties 
and issue No. 10 with the question as to 
whether the suit as properly instituted 
when the pleint was filed with the appli- 
cation to sue in forma pauperis, and what 
is the effect of the payment of the court- 
fees subsequently. 

(5) Issue No. 15 deals with certain pro- 
perties which are alleged to have been 
acquired by Parsan Kunwar and others. 

Issue No. 16 has been withdrawn by 
the defendants (vide proceedings, dated 
January 2, 1936). 
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I shall deal with issues Nos. 1, 2, 3 and 
4 which relate to the pedigree, first. 

It may be stated that defendant No. 1 
has not filed a counter-pedigree but de- 
fendant No. 2 has, which is Ex. B-1. 

The case for the plaintiff is that Bal Singh 
had three sons, Kharag Rai the eldest, . 
Doman Deo the second and Lohang Rai 
the third; that Kharag Rai had ason Sheo 
Prasad who had two sons, Bakht Bali the 
elder and Fateh Bahadur the younger; 
that Bakht Bali had four sons, of whom 
Daryao Singh was the eldest; that Daryao 
Singh had three sons, Chhatarpati Singh, 
Raghunath Singh and Sarabjit Singh, of 
whom Chhatarpati Singh was the eldest; 
that Chhatarpati Singh had three sons, 
Mahipat Singh the eldest who died with- 
out leaving any male issue, Dirgaj Singh, 


the second and Narpat Singh the third 
son; that Dirgaj Singh had one son 


Gajpat, who had three sons, a. b. and 
Jagannath Bakhsh, father of Mata Bakhsh, 
plaintiff No. 1; that Narpat Singh had 
three sons, Beni Madho Bakhsh the eldest, 
b. and c.; that plaintiff No. Sri Bhukhan 
Singh, is the son of Beni Madho Bakhsh. 

It will be more convenient for reference 
if I reduce the above in the form of a 
pedigree, 


BAL SINGH 





| 
_ Kharag Rai (eldest) | 
Sheo Prasad. 
| 





Hat Bali 





| 
Umrao Singh. 


| 


Pa E Singh 
SI 


Daryao =“ (eldest) 





Raghunath Singh, 


| 
Mahipat Singh (eldest) 


| 
Di rggj Singh 
{died issueless.) 





os 


Doman Deo. Lohang Rai. 


| 
Fate Behadur. 


| 
Pher Shah. Pirthj PI 





Sarabjit Siagh. 


“Narpat Singh 


Gajpat 
i | 
. | 
Bisheshwar Sheoamber Jagannath Bakhsh Beni Madho b € 
Bakhsh. Singh. . Mata Bakhsh (plaintiff (eldest) 


No, 1 


| , 
Sri Bhukhan Singh (plaintiff | 
No. 2.) 
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The learned Counsel for the defendant 
has admitted the correctness of the pedigree 
from Chhatarpati Singh down to Mata 
Bakhsh, vide proceedings of February 5, 
1935. Mr. Piarey Lal Banerji on that date 
stated as follows: — 

“I do not know the name of the father of Doman 
Deo. It is not known whether there was any per- 
son as Bal Singh. To our knowledge Doman Deo 
had no brother or brothers, and therefore it 
is not admitted that Kharag Rai was a brother 
of Doman Deo. We admit the plaintifis' pedigree 
up to Chhatarpati Singh, but it is not admitted 
that Chhatarpati Singh was eldest of his brothers. 
It is not admitted thet the persons shown as issue- 
less in the line of Chhatarpati Singh downwards 
did die issueless. We put the plaintiffs to prove 
that fact... <. There was no such person as Sheo 
Prasad as a son of Knharag Rai, nor were there 
any sons of Sheo Prasad known as Bakht Bali and 
Fateh Bahadur. We admit that Chhatarpati, 
Raghunath and Sarabjit Singh were three brothers, 
but we do not admit that Chhatarpati was the 
eldest. We ere not prepared to say who was the 
eldest. It isnot admitted that Daryao Singh was 
the father of Chhatarpati Singh... -nor it is 


admitted that Daryao Singh was the eldest of his 
brothers.” 


The plaintiff in order to succeed has to. 


prove 
(1) that Kharag 
his brothers; 


(2) that Bakht Bali was older than Fateh 
Bahadur; 


(3) that Daryao Singh was elder than 
Pirthi Singh; and 

(4) that Chhatarpati Singh was the eldest 
ane his brothers. 

In this connection it is not enough to 
say that Chhatarpati Singh was born “of the 
senior wife, but the plaintiff must prove 
that Chhatarpati Singh was the eldest in 
age amongst his brothers, 
“This is an important point; for 
assuming that amongst the sons 
Singh there may be a custom ' 
son born cf the senior wife shoul 
sidered the eldest for the 
nefitting by that custom, hut when suc- 
cession is Claimed under s. 22, cl. 10 of 
Act I of 1869, then it must be prored 
that the plaintiff is throughout in the 
ea ane, 

The defendant has stronely contende 
that Pirthi Singh was older” ihan Dae 
Singh and has argued at length why in 
the suit of 1929 a representative of Pirthi 
Singh’s line, that is, Ganesh Bakhsh, was 
selected to file the suit against the pre- 
sent defendant. 


The 1esult of the previous litigations has 
encouraged jhe present plaintiff in bring- 
ing this suit, eliminating such -f pieces of 
evidence as would be against his case and 


Rai was the eldest of 


even 
of Daryao 
that the 
d be con- 
purpose of þe- 
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he is certainly not handicapped in the 
same manneras the plaintiffs in the earlier 
suits were. He is fully aware that por- 
tions of the pedigree hare already been 
rejected and which portions cre stiil open for 
consideration, but ik does not necessarily 
follow that because the plaintiffs of Lohang 
Rai’s, Raghunath Singh’s and Pirthi Singh’s 
branches have failed, therefore, the present 
plaintiff of the last branch of Chhatarpati 
Singh must succeed. The initial burden 
lies on the plaintiff and we have to see 
whether the documentery and oral evidence 
relied upon by the plaintiff satisfactorily 
establishes his claim. 

The plaintiff has relied on the following 
documents to prove tke existence of persons 
in various lines :— 

Exhibits 58, 59, 61, 60, 7, 12, 122, B-2, 111, 
11, 9, A-459, 110, 6, 10, 112, 126, 120, 133, 119, 
136, 52, 55, 131, 134, 135,121, 42, 45, 118, 
62, 63, 57, 128, 129, 1, 2, 114, 115, 116, 
117, 106, A-361, 50, 51, 53, 54 end 117. 

I shall deal with them at a later stage. 

In order to have a clear appreciation 
of the evidence it seems to me necessary 
that it should be divided into several 
periods and placed in chrenological order, 
as was done in the argument by the learn- 
ed Counsel for the defendant. 


Second Summary Settlement, 1858-1859. 


Apart from a few documents prior to the 
fecond summary settlement, the first series 
of documents we are concerned with are 
those relating to the second summary 
settlement from 1858to 1°59. and as we 
shall see later that the most dominant per- 
sonality at ihat time was Bikarmajit 
Singh of Raghunath Singh’s line, about 
whom I have already made a reference in 
the litigation of 1890. He made persistent 
efforts to get himself recognised as ‘the 
taluqdar, and failing that, to cecure, if pos- 
sible, some villages in the estate. It is 
not the case of a summary settlement 
having been made with the taluqdar with- . 
out any difficulty or dispute. but we find 
that at every step Bikarmajit Singh rais- 
ed cbjections and created difficulties. 

(Tke learned Judge considered the docu- 
ments on «he point and proceeded). 
Therefore, it is an important fact that 
Doman Deo’s branch in Nawabi times was 
ecnsidered as being the senior: branch. 
It is important to note at this stage that 
no clim was made by Obhatarpati's 
branch io a settlement of any other village 
in the taluga, excepting such villages as 
would be seen hereafter. 
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We may now consider the other claims 
which were made during the Second 
Summary Settlement. Exhibit A-431, dated 
July 15, 1859, is an application by Gurdut 
Singh, son of Ajit Singh of Pirthi Singh's 


branch for the seltlement of village Ram- 


wapur Dubai. I have already pointed out 
that this village is not part of the 
talugdar’s estate and was not claimed by 
him, This is an important application 
as it is made against Bikramaiit Singh who 
had applied for settlement of this village. 

It should be read along with Ex. A-437 
which is another application of the same 
Gurdut Singh in which he signs himself 
as son of Ajit Singh, son of Gajraj, son 
of Pirthi Singh. He states in it that the 
property belonged to his ancestors and had 
been in the pecssession of Bakht Bali, 
Fateh Bahadur, Pirthi Singh and Raghunath 
Singh and that Raghunath Singh had 
made a mortgage to a third party, 
Chaudbari Raghunath Singh, who had 
made a sub-mortgage to Jagannath 
Bakhsh. Taluqdar, and on account of the 
talugdar being in possession the First 
Summary Settlement was made with him 
and that in the Second Summary Settle- 
ment Bikramajit Singh had applied for 
settlement. He alleges against Bikramajit 
Singh that he is a co-sharer of 6 as. 7 
pies, Bikramajit Singh of 3 annas and 
Jarbandhan Singh is a co-sharer of 6 
annas 5 pies. fe divides the village into 
two paris, giving 9 annas 7 pies to Bakhs 
Bali and 6 annas 5 pies to Fateh Bahadur, 
thus showing that Bakht Bali was the 
older of the two. Out of Bakht Bali's 
9 annas 7 pies he gives. Pirthi Singh 
6 annas 7 pies and to Daryao Singh 3 annas 
thus clearly showing that Pirthi Singh 
was older than Daryao Singh The 
9 annas 7 pies of Bakht Bali is further 
sub-divided into 6 annas 7 pies to Pirthi 
Singh, and 3 annas to Daryao Singh. 
The importance of this statement is that 
it was made against Bikramajit Singh 
with reference to the property which was 
being claimed as the properly of that 
branch; end if the question is who wes 
older, Deryao Singh or Pirthi Singh, 
this would be evidence of*Pirthi Singh's 
seniority. 

The plaintiff's pedigree filed with the 
plaint shows that Gurdut Singh is in 
Pirthi Singh’s line; why should then Gurdut 
Singh in making this claim es against 
Bikramajit Singh in his presence have 
made a statement like this ? 

The plaintiff has filed Ex. 43, dated 
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July 15, 1859, which is the order passed on 
Ex. A-437, showing that Ramwapur Dubai 
was cetiled with Bikramajit Singh, but he 
has cleverly avoided filing Ex. A-487. 

Exhibit A-432 isa similar order on the 
second epplication of Gurdut Singh. 
Gurdut Singh, after losing in this way, 
again jonedJarbendhan Singh and a few 
days later, that is, on July 26, 1859, made 
another application, Ex. A-133. Jarbandhan 
Singh belongs to Fateh Bahadur'’s branch, 
and the same case is set forward with 
respect to Ramwapur Dubai. The specifi- 
cation of shares atthe end of the docu- 
ment shows that the property is divided 
into two parts, that Bakht Bali had 
9 annas 6 pies odd, and Fateh Bahadur 
6 annas 4 pies odd. Fateh Bahadu’s share 
and 
out of Bakht Balis share of 9 annas 6 
pies a bigger share is claimed by Gurdut 
Singh, that is, 5 annas 9 pies odd, and the 
emaller share is given tó Bikramajilt Singh, 
that is, 3 annas 10 pies odd. This works 
out to the proportion of 3 to 2 It is 
important to note that Gurdur Singh and 
Jarbandhan Singh did not lay any claim 
to this village through the taluydar, and 
the only connection which the taluqdar 
had with this village was that it was 
under 2 sub-mortgage with him from the 
first morigagee. There is an allegation 
that Ramwapur Dubai was the ancestral ` 
zamindari of Bikramajit Singh's ancestors 
and the ancestors of Gurdut Singh and 
Jarbandhan Singh. There is a “clear 
assertion that Pirthi Singh was older 
than Daryao Singh, end it is not to be 
wondered at that the person who first filed 
the suit in 1929 against the Taluydar of 
Simri was selected from Pirthi Singh’s 
branch as it was found difficult to claim 
seniority from anyone in Daryao Singh's 
branch. 

Exhibit A-434 isthe order on this, and 
ihe claim of Gurdut Singh and Jarbandhan 


Singh was dismissed. Exhbit A-435 
shows that  Gurdut Singh had 
also made a claim for the settlement 


of Bakuliha on May 12, 1859, but his 
claim was rejected on the ground that 
the village had been included in the 
Taluga of Simri. Exhibit A-441, dated July 
4,1859, shows that Bikramajit Singh made 
further attempts io get Bakuliha settled 
with him, but failed. It is thus clear 
from what has gone before that Bikramajit 
Singh’s allegations representing the senior 
line of Kherag Rale was denied to his face 
by Gurdut Singh and Jarbandhan Singh 
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and there is not a scrap of evidence to 
show that Bikramajit Singh denied the 
position taken by Gurdut Singh and 
Jarbandhon Singh. 

Exhibit 45 shows that the mortgage 
money due to the Talugdar for Ramwapur 
Dubai wes deposited by Bikramajit Singh. 
16 appears thet with regard to village 
Ramwapur Dubai there wasa clear case 
> for a claim to be made against the 
talugdar because his possessicn was that 
of a mere mortgagee, but with regard to 
Bakuliha it did appear that ab some time 
Bakht Bali was the malguzar, andy there- 
fore, a claim was made. No claim was 
ever made by any one with respect to 
the rest of the villages which shows that 
the possession of the taluydar, with the 
exception of Bekuliha, was never attacked. 
‘The cummulative effect of all the papers 
of the Second Summary Settlement filed 
by the plaintiff and defendant have to be 
considered, and not only a few papers 
which the plaintiff has filed to show that 
Bikramajit Singh belonged to the senior 
line. The defendant can point out the 
allegations of Gurdut Singh and J arbandhan 
Singh which clearly show that Pirthi Singh 
was alleged to be older than Daryao 
Singh. Whether Bikramajit Singh's claim 
is to be taken asa claim that his branch 
was theesenior branch or whether it be 
taken to be a claim that Daryao Singh's 
was the senior branch, it has to be admitted 
that it was challenged by Gurdut Singh 
end- Jarbandhan Singh, therefore, how 
ean it be said that there was no con- 
troversy as to whether Daryao Singh 
was senior to Pirthi Singh or whether 
Bikramajit Singh’s branch was senior to 
the taluqdar. On the side of the defend- 
ant it is urged that the evidence should 
-be rejected on the ground that the state- 
ments with regard io relationship were 
made after the dispute “had arisen both 
as tothe descent andthe seniority of the 
line, cnd that the remarks made by 
Captain Orr in Exs. 113 and 130 con- 
stituted his judgment and as it was not 
inter partes the judgment wes inadmis- 
sible. On behalf of the plaintiff it was 
urged that no controversy had arisen 
at that period of time and that 
the remarks of Captain Orr were 
admissible under s. 35 of the Indian 
- Evidence Act of 1872. alte 
_ In my opinion the objection raised by 
the defendant is correct. These state- 
ments were made at a,time when the title to 
a portion of the taluqa was under enquiry. 
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The claim to portions of the property was 
made by three persons in opposition to 
one another, none admitting the claim of the 
others. Bikremajit Singh's claim was found- 
ed onthe groundof relationship and lineal 
primogeniture. This was contested by the 
talugdar and Gurdut Singh. Therefore, 
in the settlement proceedings the relation- 
ship as well as the seniority of line was 
in dispute, and these are precisely the two 
matters of controversy in the present 
litigation. As to Captain Orr's remarks, 
I cannot give them any other legal 
character than that of a judgment. His 
recommendation that Bikramajit Singh 
belonged to the senior line is founded 
on his opinion. I think the matter is 
concluded by a’ decision of their Lordships 
of the Privy Council reported in the case of 
Gubinda Narain Singh v. Sham Lal Singh, 
581. A., 125 (1). 

I—Hnquiry into Taluqdari Title—1860. 

I now proceed to the second period 


which is 1860 when, after the second 
summary settlement and the Governor- 
General's letter of October 10, 1859, 


Seance were made from all the tdluq- 
ars. 

Exhibit B-16, dated April 24, 1861, is 
the circular letter calling upon all the 
taluqgdars to supply particulars of their 
encestors, when and from where they 
came to this country and also to supply 
a pedigree. 

The plaintiff has filed Exs. 47, 48, 49, 
end 144 which are pedigrees or replies 
sent by different taluqdars. 

Exhibit B-4 is the reply sent on behalf 
of Jagannath Bakhsh Singh signed by 
Ganesh Rai by which he sent a pedigree 


Ex. B-1. This is the first pedigree we 
know of in connection with the Simri 
Estate. The objection of the plaintiff is 


that this pedigree is not signed by the 
taluydar or Ganesh Rai, and, therefore, 
is not admissible under s. 32. But it is 
to be admitted, and there is no doubt 
in my mind, that this was the pedigree 
which was sent on behalf of the taluqdar, 
who was then about 8 years old, and it 
was sent in reply to the letter issued to 
him and other talugdars and this pedigree 
was kept in a public record containing 
the pedigrees of the Taluqdars of Oudh. 
If this pedigree is true and admissible, 
then there is no doubt that it completely 


(1) 58 I A 125; 131 Ind. Cas, 753; AI R 1931 PO 89; 
53 OL J 333; 35 © W N 521; (193k, M W N 435; Ind. 
Rul. (1931) PO 145; 33 L W 707; 33 Bom, LR 885; 61 
M L J 9; 58 C 1187 (P. C). 
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demolishes the plaintiff's’ case. It is true 
that Jagannath Bakhsh Singh could not 
have supplied this information, as he was 
of tender age, but it must have been a 
statement made by some one responsible 
who had special means of knowledge. It 
is suggested on behalf of the defendant 
that the information must have been 
supplied by Thakurain Ambar Kunwar, 
the grandmother of Jagannath Bakhsh 
Singh, who was alive in those days, but 
there is no evidence of this fact. This 
pedigree was accepted by the Deputy Com- 
missioner 2s complying with the circular 
letter calling upon the taluqdars to submit 
pedigrees, and whatever might be the exact 
evidentiary value of this document, it must 
be taken to be a document supplied by 
those persons who were in a position to 
supply the information required. The 
document having been accepted by the 
Deputy Commissioner and placed in the 
File Book No.77, which appears to be 
the pedigree file of the Talugdars of the 
district of Rae Bareli, the question is 
whether it is admissible under s. 35 of the 
Indian Evidence Act. The earlier portions 
of the pedigree represent the tradition in 
the family, but there isa clear statement 
in this pedigree that Kharag Rai was the 
youngest son of Bal Singh. There is no 
reason to think that the information 
supplied was erroneous and certainly it 
was not prompted with any distinct motive 
because nothing was in dispute at that 
time excepting Bikaramjit Singh's claim, 
to Bakuliha which had finally been settled 
by the settlement of the village having been 
.made with the taluqdar. It is un- 
doubtedly an important document but T 
` think it is not admissible under ss. 32 or 35 
of the Indian Evidence Act. 

We, therefore, find that up to this 
period Bikarmajit Singh asserted against 


the talugdar that he was entitled to 
three shares and the taluydar to two 
shares, 


I would like here to classify at one 
place the documents which show that 
between Bekht Bali and Fateh Bahadur, 
Bakht Bali was the senior and between 
Daryao Singh and Pirihi Singh Prithi 
Singh was the senior. They are 
Exs. A-431, A-433, A-437 and A-435. 

Exhibits A-431 A-433, A-437 and A-435 
are statements made by Gurdut and Jar- 
bandhan, clearly alleging that Bakht Bali 
“was senior to Fateh Bahadur and as 
. between Daryao Singh and Pirthi Singk, 
Pirthi Singh was the senior. 
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These decuments are admissible under 
s. 32 cf the Indian Evidence Act. If 
Bikarmajit Singh’s stalement in Bx. 42 
is taken to mean that his direct ascendant, 
namelly Daryao Singh, was the senior, 
then a controversy arises and all these docu- 
ments become inadmissible. 

UL—Regular Settlements—1864—1870. 

T shall now pass on to the next period 
which is the regular settlement 1864—1870, 
and this period may be sub-divided with 
reference to the villages in relation to 
which it came into existence. 

[The learned Judge considered the evi- 
dence regarding villages Bakuliha, Ram- 
wapour Dubai, Deoli, Deghaura and Chak 
Gajraj and discussing the documents re- 
lating to village Sumri observed :]-—~ 

Saying the least it come to this :— 

Here is a case in which there are two 
statements made on behalf of a taluqdar 
during his minority. Neither one is entitled 
to greater sanctity than the other and while 
there is a conflict on this point it would 
be very unsafe to hold that it is estab- 
lished that Kharag Rai was the eldest 
son of Bal Singh. It is notas if the al- 
legations contained in Ex. B-l were being 
contradicted by independent evidence. Tt 
is contradicting the statement of one per- 
son by another statement of the same 
person with tke result that neither of the 
two statements can be said to be such upon 
which a Court would base its finding, and 
certainly there is no reason for preferring 
the one to the other. In order to make 
this document admissible under s. 32 of 
the Indian Evidence Act it must be shown 
that Behari Lal had “special means of 
knowledge” and certainly there is nothing 
on the record to show that he had any 
special means of knowledge in the matter 
of the family pedigree. 

In the case of Thakur Sangram Singh 
v. Rajan Bai, reported inl. R. 127. A, 
183 (2), their Lordships of the Privy Coun- 
cil laid down:— 

“Where in order ta prove a family pedigree a 
deposition of a cleceased mooktar was tendered 
but it appeared that he had no special means cf 
knowledge in fact no other means of knowledge 
but as mooktar, that he was not a member of the 
family, or intimately connected with it: 

Held, that it was not admissible under Act I 
of 1872, s. 32.” 

In the case of Uman Parshadv. Gan- 
dharp Singh, reported in L. R. 147. A., 197 
at page 134 (3), their Lordships have ex- 
pressed very strongly, and I əm very 

(2) 12 I A 183; 12 O 219; 4 Sar, 676 (P. ©). i 

(3) 14 I A 127 at p. 131; 15 O 20; 5 Sar. 71; 11 Ind. 
dur. 474 (P. C.), 
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tempted to. quole a paragraph from ihat 
judgment. They have asid:— 

“But on looking at the evidence their Lordships 
find that this wajib-ul-arzg was the concoction of 
Fateh Kunwar hereself, received by the Settlement 
Officer as an expression of her views which she had 
a right to enter upon the village records, because 
she was proprietor of the estate. But they are not 
entered as her views, they are entered as the official 
record ofa custom. And supposing fifty years had 
gone by, and then a dispute arose about the 
family or the local custom. this would probably 
have been produced from the office as an entry 
made fifly years ago, under circumstances, no sus- 
Picion at all, and it would be taken that the 
Government officer had recorded it as the local 
custom. And now we find it deliberately stated 
by the Oudh Courts that the proprietor has the 
right to enter his own views upon the village 
record .. sase Well, that is an exceedingly startl- 
ing thing, and their Lordships think that the 
. attention of the Local Government should be 
called to what has appeared in this case to have 
been done in one instance, and may be done in 
other instances. It does not only render those re- 
cords useless,..they are worse than useless......they 
are absolutely misleading, because they are evi- 
dence concocted by one party in his own in- 
terest... ..” 

It may be that the contents of para. 1 
are admissible in evidence under s.35 of 
the Indian Evidence Act, but when assess- 
ing the value of those contents for the 
purposes or evidence, we must not shut 
our eyes to the fact that the family tradi- 
tions were recorded by the Settlement 
Officer ,mostly as they were stated by the 
village proprietors or their agents. En- 
tries relating to the custom of inheritance 
stood on a different footing, inasmuch as 
they were made after a careful investiga- 
tion. At the time of the second verifica- 
tion we know that the proprietors 
(Thakurain Sheopal Kunwar) was a 
pardanashin lady, and we come to the. 
conclusion that the record of the traditions 
must have been made by a person re- 
presenting the talugdar, and if it is not 
shown that that person had either obtained 
informaticn from persons, who had special: 
means of knowledge in this respect, or 
was a member of the family and himself 
possessed of such means, no value can be 
aitached to such traditions. 

Their Lordships of the Judicial Com- 
miltee in the case of Murtaza Husain Khan 
v. Mohamed Yasin Ali Khan, L. R. 43 
J. A. p. 269 at page 282 (4), lay down 
that eee 

“a wajib-ul-arz is a village administration paper, 
prépared by an official, in which are recorded the 


(4) 43 I A 269 at p. 282; 36 Ind. Cas. 299; A I R 1916 
PO 89; 20 M LT 362; 21A L J 1083; 18 Bom. LR 
884; 31. M L J 804; 38 A 552; (1916) 2 M W N 555; 25 O 
Ld 1;19 0 0290: 1 P PW 122; 210 WN 420; 401 
J 8; £L W538 @. 0). . 
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statements cf persons possessing interests in the 
village relative to existing rights and customs. As 
such, they are of considerable value in the deter- 
mination of such rights and custom. But state- 
ments which merely narrate traditions and purport 
to give the history of devoluton in certain fami- 


lies not even of the narrators, stand in no better | 


position than any other tradition.” 


At its best this recitalin the wajib-ul- ` 
arz establishes only one link in the long - 


chain of disputed fects and which must 
be satisfactorily proved by the plaintiff. 

In the second summary settlement it 
is clear that the name of Kharag Rai was 
not mentioned by anybody. Bikarmajit 
Singh, Gurdut Singh and Jarbandhan 


Singh appeared on the’ scene on various - 


occasions but they never suggested the 
name of Kharag Rai anywhere. 
majit Singh only alleged that he was re- 
lated to the taluqdar, and it appears that 
he even did not know the name of Kharag 
Raj. It is only on behalf of the taluqdar 
when enquiry was made into the title and 
Ex. B-1 wes filed that Kharag Rai’s name 
was mentioned for the first time. 

It is urged on behalf of the defendant 
that the fact that Jagannath Bakhsh’s name 
was entered in List II goes to show that 


Doman Deo was the eldest son of Bal Singh | 


and the fact in itself is conclusive proof 
that his line was the senior line. 


Bikar- ` 


Under, 


r 


s: 8of the Oudh Estates Act, List II is a` 


list of taluqdars whose estates, according 
to the custom of the family, would devolve 
upon a single heir and under s. 10 if is 
provided that the Court shall take judicial 
notice of the lists and regard them as 
conclusive evidence that the persons named 
therein are such ialuqdars. Reliance is 
placed on the cases of Rai Krishnapal 
Singh v. Thakurain Sri Raj Kunwar, 1. 
L. R. 4 Luck. 225 (5), and Murtaza Husain 
Khan v. Mahomed Yasin Ali Khan, L. 
R. 43 I. A. 269 (4), but I do not think 
that on the authority of these cases it can 
be presumed that the taluqdar's line was 
the eldest line. In the case of Achal Ram 
v. Udai Partab Addiya Dat Singh, L. R., 
11 T. A., 5L (6), it was held by their 
Lordships of the Privy Council that where 
a talugdar's name is entered in the second 
list prepared under Act I of 1869, the 
estate, althdugh it is to descend to a 
single heir, is not to be considered as an 
estate passing according to the rules of 
lineal primogeniture. Reference may also 
be made to the case of Navindar Bahadur 
(5) 4 Luck. 225; 118 Ind. Cas, 81; Ind. Rul. (1929) 
Oudh 417; AIR 1929 Oudh 475. 
ee le A 51; 10 0 511; 4 Sar. 507; 8 Ind, Jur. 272 
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Singh v. Achal Ram, reported in L. R. 20 
I. A. 77 (7), in which their Lordships 
laid down that where an estate is placed 
in cl. 2 of Act I of 1869, it descends to 
a single heir, not necessarily by the rule 
of lineal primogeniture. Degrev prevails 
over line in the ascertainment of such heir, 
but where the degree is equal, line prevails. 
I am not prepared to hold that because 
Jagannath Bakhsh’s name was entered in 
List II, therefore -it shows that Doman Deo 
was the eldest son of Bal Singh and tbat 
his line was the senior line. 

It is, however, to be borne in mind that 
the taluqa has been held in an unbroken 
succession from Doman Deo downwards, 
and the question which naturally arises is 
how did Doman Deo manage to get the 
estate and remain in possession if he was 
the youngest son, and why Kharag Rai, 


who. was the eldest son, should be com-. 


pelled to leave Simri and settle some- 
where elte? It appears to me that during 
the period of the second summary settle- 
ment no one had any clear notice of 
Kharag Rai’s descendants, otherwise with 
so many of his descendants appearing be- 
fore the Courts, it would have been im- 
possible for Bikramajit Singh to have made 
the statement in Ex. A-402, that Kharag 
Rai died issueless. It was a wholly un- 
necessary statement, because if Kharag 


Rai was the eldest, there was no objec- 


tion in his claiming descent through him. 
Bikramajit Singh's attitude clearly shows 
the uncertain knowledge which these 
people had of this fact, and after taking 
all the circumstances into consideration I 
have come to the conclusion that it will 
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be dangerous to rely on Ex. 59, and I’ 


accordingly do not rely on it. 


7.—Village Konsa. 

This is a talugdart village. No claim 
with regard to this village was made by 
any of the alleged descendants of Kharag 
Rai, but aclaim was made by Ajodhia 
Singh or Bakhsh who claimed to have 
descended from a brother of Sangram Sah, 
the grandfather of Doman Deo. He filed 
a pedigree in order to show his rela- 
tionship with the then talugdar, Jagan- 
nath Bakhsh, and he showed the prin- 
cipal line of Bal Singh down to Jagan- 
nath Bakhsh. He showed that Bal Singh 
had three sons, Khareg Rai, Doman Deo 
and Lohang Rai. The pedigree which is 
in Urdu would show that Kharag Rai was 
mentioned on the right hand side. It is 


(7) 201A 77; 200 649; 6 Sar. 310 (P, C). 
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urged by the plaintiff that as Kharag Rai 
was given the first place is in itself evi- 
dence of the fact that he was asserted to 
be the eldest. 

Jn my opinion the mere placing of 
Kharag Rai’s name does not show that Le 
was the eldest. 

Ajodhia Bakhsh or Singh was concerned 
in showing his connection with the Talugdar 
Jagannath Bakhsh, and it may be that 
Doman Deo, who was the principal figure, 
was shown in the central position. 

In the case of Krishnapal Singh v. 
Thakurain Sri Raj Kunwar, reported in J. 
L. R.4 Luck. 225 at 233 (5), the Bench 
held that it will be highly unsafe to base 
a finding in favour of the plaintiff on the 
slender fcundation that because Zabar 
Singh's name was first, therefore, he was 
the eldest. 

It is important to note that Ex, 58 is 
not signed by anyone, and, therefore, the 
contents of this document are not brought 
home to anybody, and it does not stand on 
any higher footing than Ex. B-l, both of 
which purport to be filed .on 
behalf of definite persons, but neither of 
them bear a signature. In fact Ex. B-l 
is accompanied by an application Ex. B-4 
which points itself to a certain extent the 
document to the taluqdar whereas in 
Ex. 58 there is no such acconrpinying 
document. -In my opinion Ex. 58 is not 
admissible in evidence, at any rate, be- 
cause Kharag Rais name is written on 
the right, it does not indicate seniority. 
Jt is clear to my mind that the person 
who prepared Ex. 58 was in the habit 
of putting the man whose pedigree was to 
be continued lower down, in the cenlre 
as shown by the fact that this pedigree 
places Sangram Sah in the centre. San- 
gram Sah is the person whose pedigree is 
continued lower down because the italuydar 
is in that line. 

Plaintiff Witness No. 4 Ajodhia Singh, 
at page 16 of the printed Record, Part I 
states that 

“Ram Singh had five sons, Sangram Sah the 
eldest, Mangad Rei the second, Bikramajit Singh the 
ru, Dar Rao the fourth and Rup Narain Singh 
the fifth. 


The pleintiff at page 7 line 10 also ad- 
mits that Sangram Sah was the eldest son 
of his father. 

Itis thus clear that there was no justifi- 
cation in showing Sangram Sah in the 
middle of the pedigree. It is also im- 
portant to note that “no descendants of 


» Kharag Rai are shown „either through ad- 
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option or otherwise. The name of Shed 
ne does not figure in this pedigree at 
all. 

It is, therefore, clear on the face of ib 
that the principal man was kept in the 
centre and that accounts for Doman Deo 
being kept in the centre. 


The only other relevant paper in this 
connection is Jik. 8 which is the wajib-ul- 
arz of the village. It referes to the wajib- 
ul-arz of villages Simri for the detailed 
history of the family, and all that it 
States is that Raghunath Singh who was 
the ancesior of Bikramajit Singh, wes of 
the family of the taluqdar. Exhibit A-457 is 
‘the order dismissing the claim of Ajodhia 
Singh or Bakhsh and has really no bear- 
ing. 


8.—Village Khizirpur Karaundia. 

The last village of which there are 
papers of the regular settlement is Khizir- 
pur Karaundia, which is a taluga vil- 
lage. 

Exhibit 122 is the same as Ex. B-2 
and contains the pedigree of Lohang Rai's 
branch up to a certain stage and does not 
help the present case. 

_Exhibit 111 is also the portion of a pedi- 
gree of Lobang Rai's branch and does nos 
carry us any further. It is thus clear that 
throughout the period from the second 
summary settlement up to the end of the 
regular settlement there is no complete 
pedigree showing the connection of the 
descendants of Kharag Rai with the 
taluqgdar. The pedigree} now filed with the 
plaint shows one Sheo Prasad as the son 
of Kharag Rai, and Bakht Bali and Fateh 
Bahadur as Sheo Prasad’s sons. The name 
cf Sheo Prasad does not occur in any 
paper, in other words, there is no docu- 
mentary evidence on the record to show 
that Sheo Prasad was the son of Kharag 
Rai and that Bakht Bali and Fateh 
Bahadur were sons of Sheo Prasad. Fur- 
ther, there is no documentary evidence to 
show that Sukh Nidhan was the son of 
Fateh Bahadur and that Dalthaman Singh 
was the sonof Sukh Nidhan. Again there 
is no documentary evidence to show that 
Pirthi Singh was the son of Bakht Bali, 
and Gajraj Singh was Pirthi Singh’s son 
nor that Gajraj Singh had three sons, Ajit 
Singh, Daljit Singh and Zalim Singh, 
though Exs. 7 and 110 show that Gurdat 
Singh was the son of Ajit Singh and Mahi- 
pat Singh was the son of Zalim Singh. 

With regard to Pher Sah, the third son 
of Bakht Bali, there is no document&ry 
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evidence at all nor is there any evidence 
with regard to any of his descendants. 

The plaintiff in the present case has no 
doubt tried to prove the facis which were 
left unproved or could not be proved in 
the previous case. The Bench in the ear- 
lier case had held that Kharag Rai was 
a brother of Doman Deo, but that it was 
not proved that Kharag Rai was the 
eldest. 

The plaintiff has failed to prove 
he is a descendant of Sheo Prasad, 
natural son of Kharag Rai. 

It has been argued on his behalf that 
it is not necessary for the plaintiff to 
prove the links intermediate between 
Kharag Rai and Bakht Bali, it is enough 
if it is proved that Bakht Bali was 
descendant of Kharag Rai. 

In my opinion it is necessary for the 
plaintiff to prove that in each ascending 
line his ancestor represented the senior 
line, and it is with that object that the 
„specific pedigree put with the plaint has 
been filed, if the proof tendered by the 
plaintiff only carried us as high as Bakht 
Bali, he has not proved that Bakht Bali 
represented the senior line of descent 
from Kharag Rai, specially when there 
are a lerge number of cocuments show- 
ing that Pirthi Singh was alder than Daryao 
Singh. 


thas 
the 


IV.—Previvus Litigation of 1890. 

It remains now for us to consider the 
earlier litigation of 1890 and 1893. 

I have already made a brief reference 
to them in the beginning of my judgment. 

Sheopal Kunwar, who admittedly had 
lawfully succeeded to the estate, died on 
January 22, 1886, and the present defen- 
dant was alleged to have been adopted 
in 1879, and this adoption was given out 
to the public at large. Assuming for a 
moment that everybody believed that 
Thakurain Parsan Kunwar was entitled to 
succeed; they must also have known that 
on the death of Parsan Kunwar, succes- 
sion would open out, and it is, therefore, 
important to look into the question as to 
who took steps to challenge this adoption by 
setting up théir presumptive rights. We 
find that it was Bikramajit Singh in the 
first instance, a descendant of Daryao 
Singh in Raghunath Singh’s branch, whom 
we know very well by this time. We do 
not find even in 1929, Chhatarpati’s branch 
appearing on the scene, not evea when 
Parsan Kunwar died, but the person who 
comes forward is in Pirthi Singh’s branch, 


1936. 
Itis difficult to understand why the pre- 
Sent plaintiff, who represented the senior 
line in Kharag Rai's branch should have 
sat quietly. A person has aright to bring 
a suit within limitation, but at the same 
time if he belongs to a group of members 
belonging to the same family, and others 
before him have brought a claim on a title 
which is destructive of his own, and he 
has kept quiet, it only shows that either 
he had no title or that the successive 
suits were part of a scheme and the title 
which is conceived to be the strongest is 
put up first. It may be noted that Ganesh 
Bakhsh, the plaintiff of 1929 case, has not 
been impleaded in the present suit and 
his appeal is pending before their Lord- 
ships of the Judicial Committee. 

This in the first occasion on which the 
question of title of Kharag Rais alleged 
branch or Sheo Brasad’s alleged branch 
has been judicially investigated. The 
plaint containing the pedigree has not been 
filed in this case, but there is no doubt 
that by the year 1890, Bikramaijit Singh 
was in full possession of the papers of the 
summary and regular settlements when he 
decided to start the suit. He showed that 
Kherag Rai died-childless, that Doman Deo’s 
eldest son was Sheo Prasad, that Daryao 
Singh was the eldest son of Bakht Bali 
and showed himself in the eldest line in 
Daryao Singh’s branch. - 

[The learned Judge after discussion found 
that Ex. I was a suspicious document hold- 
ing it not proved, observed that he was not 
prepared to presume its genuineness and 


proceeded.} 
Suit of 1893. 

Before the dismissal of Bikramajit’s 
appeal by the late Court of the Judicial 
Commissioner of Oudh, another suit was 
brought in 1893 by Jadhunath Singh of 
Lohang Rai’s branch. 

Exhibit A-54, dated October 2, 1893, is 
the plaint. 

Exhibit A-57 is the written statement filed 
by Thakurain Parsan Kunwar who was the 
guardian of the defendant, Raghuraj Singh. 

The pedigree filed by the plaintiff was 
denied. 

Exhibit 12 is the judgment. e 

The only use which can be made of these 
two suits of 1899 and 1893 is that the 
alleged adoption of Raghuraj Singh was 
getting stronger as time went on, and the 
only persons who thought it worth while 
to challenge the adoption, were Bikramajit 
Singh and Jadunath, and it was not till 
1929 that Ganesh Bakhsh, an alleged descen- 
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dant of Kharag Rai’s branch, brought his 
suit. 

[The learned Judge discussed the docu- 
mentary end oral evidence on the point and 
proceeded.] 

It has been urged by the plaintiff that the 
defendant has not filed a counter-psdigree 
to rebut the evidence produced by the 


plaintiff. The argument is not wholly 
correct, because Thakur Balbhaddar 
Singh, defendant No. 2, whose 
defence is common with that of de- 


fendant No. 1, has filed a pedigree Ex. B-1. 
If that pedigree is true, the plaintiff’s case is 
wholly rebutted. Be that as it may, the 
onus is on the plaintiff, and it must be dis- 
charged by him, and, in my opinion, he has 
failed to do so. 

Issue No. 1 (a}.—Therefore my finding on 
Issue No. 1 (a) is that Kharag Rai and 
Lohang Rai were the brothers of Doman 
Deo but it is not proved that Kharag Rai 
was the eldest amengst his brothers, 

Issue No. 1 (b).—It was admitted by the 
learned Counseis for the defendants that 
nobody was alive in the line of Doman Dea 
as a natural descendantat the time of the 
death of Thakurain Parsan Kunwar and I 
find it accordingly. 

Issue No. 1 (c)—My finding is that the 
plaintiff, Mata Bakhsh Singh, was not the 
senior most in the senior most line eamongst 
the descendants of Kharag Rai alive at the 
time of the death of Thakurain Parsan 
Kunwar. 

Issue No. 2.—16 follows that the plaintiff, 
Mata Bakhsh Singh, was not the nearest 
male agnate of Tnakur Jagannath Bakhsh 
Singh, according to the rule of lineal primo- 
geniture, at the time of the death of 
Thakurain Parsan Kunwar, 

Issue No. 3—It also follows that the 
Plaintiff, Mata Bakhsh Singh, was not 
entitled by succession to any of the proper- 
ties in suit on the death of Thakurain 
Parsan Kunwar as he has failed to prove 
the pedigree relied on by him. 

Issue No. 4.—This issue must also be 
decided against Sribhukhan Singh, plaintiff 
No. 2, as it is not plain that Beni Madho 
Singh was at the time of his death the 
highest in degree. 


I shall now take up Issue No. 10, which 

is as follows :— 

“(a), Should the suit be deemed to have been 
instituted on the date when courtlee was 
paid, and is it, therefore, barred by time ? 

(b). Is the plea contained in para. 19 of the writ- 

ten statement of defendant No.1 and de. 
fendants Nos. 2and 3 barred by the rule and 
principle of res judicata or estoppel ? 
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The plaint was filed on April 80, 1934, 
and with it was filed an application under 
O. XXXII, r. 2 of the Cede of Civil Proced- 
ure for leavego sue in forma pauperis. T he 
plaintiff in Sch. T filed with the application 
showed that he had property worth Rs. 2,775 
while the court-fee stamp payable was 
Rs. 4,500. The learned Government Advo- 
cate and other Advocates who appearéd on 
behalf of the different defendants admitted 
that the applicant had no other propertics 
except those shown in Sch. I but con- 
tended that the value of the properties was 
‘more than assessed by the plaint iff. On 
September 12, 1934, the plaintiff presented 
an application stating that he was making 
_ every effort to raise money for the payment 
- of court-fees by selling a share in the prop- 
erty, which is the subject-matter of the 
` uit and that he hoped that he would 

succeed in Taising such funds. — He prayed 
that the disposal of his application be post- 
poned and that he be given an opportunity to 
raise funde. The application was accordigly 
journed. | 
gp some other adjournments the plaint- 
iff on October 24, 1934, put in another appli- 
cation stating that Lal Surendra Bahadur 
Singh, the son of the defendant, had agreed 
to purchase his share in village Deoli for 
Rs, 10,000 and had paid Rs. 50 as earnest 
money and that a few days’ time be allowed 
to the plaintiff to cles ane transaction. 
e application was granted. oa 
Fernie TA the plaintiff- put 
j ing application :— 
Hee applicants aave been ee ae kesa 
jer i annas share in the pr 
Bee sacie or TE a Krishna Narain, The 
sale-deed was Spine m orig 15, 1934, and 
rp staa, kaa aan court-fee stamp for Rs. 4,500, 
oe ee ectfully prayed that the Hon'ble 
` Court be pleased to uccept the court-fee and the 
application to sue as pauper need not be proceeded 
with and the suit be ordered to be proceeded with. 

This application was supported by an 

affidavit and I passed the following order:.— 

“The plaintiffs have to-day deposited court-fee 

stamps for Rs. 4,500 with an application in which 
is prayed that the application to sue as pauper nee 

not now be proceeded with and the suit be ordered to 
be proceeded with according to law. 

Lala Sheo Narain, general agent of Thakur 

Ajudhya Bokhsh Singh, defendant No. Ligeia 
Jagdamba Singh defendant No. 3 for pune ae od 
general agent of Thakur Balbhaddar Singh, defen 

ant No. 2, state that they have no objection to the 
court-fee being accepted and the suit proceeded with. 

T order that the court-fee be accepted and the suit 

be proceeded with according to law.” | 

The plaint was accordingly registered and 

ihe defendants were, ordered to file their 


written statements by January 21, 1935,. 
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The question, therefore, for decision is 
whether April 30, 1934, should be taken to 
be the date of institution when the plaint 
with the application was filed or November 
19, 1934, should be the date of institution 
when the court-fee stamp was filed. 

Thakurain Parsan Kunwar died on May 
27, 1922, and the court-fee stamp, as slated 
above, was deposited on November 19, 1934. 
The suit is obviously time-barred but if 
April 30, 1934, is taken to be the date of the 
institution of the suit, then the suit is with- 
in liime. A large number of rulings heve 


. been cited by both sides but E do not con- 


sider it necessary to discuss thein for reasons 
which I shall presently state. 

The contention of the learned Counsel for 
the defendant is that under O, KAKI, 
r. 5 (e) of the Code of Civil Procedure, the 
Court had no alternative but to reject the 
application for permission to sue as 4 
pauper and it must be considered that the 
application was automatically rejected as if 
the formal crder rejecting the applicaticn, 
which was bound to be passed, had, in fact, 
been passed. 


The plaintiff rightly or wrongly filed with- ` 


oul payment of court-fee a plaint with his 
application, and under O. VII, r. 11, el. (c) 
of the Code of Civil Procedure ihe plaint 
could only be rejected when the plaintiff, 
on being required by the Court to supply 
the requisite court-fee within a time to be 
fixed by the Court, fails to do so. 

Under s. 149 of the Code of Civil Proce- 
dure, a Court has discretion at any stage to 
accept the court-fee. It is true that I did 


not in my order say that in the exercise of” 
my discretion I accept the court-fee, but I~ | 


had s. 149 ofthe Code of Civil Procedure, ~ 


in view when I accepted the court-fee, and” > 


in any case, the acceptance of the court-fee, 
although tendered at a late stage, and the 
subsequent registration of the plaint and 
sending of the nolice to the defendant 
asking him to file the written statement by 
a certain date, amounted to an exercise of 
the Court’s discretion to allow the deficiency 
to be pzid on the day when it £ 
tendered. Section 149 of the Code of Civil 
Procedure has been introduced to set at rest 
the earlier disputes, and it gives wide and 
unfettered di8cretion to the Court to accept’ 
court-fees at any stage, and if the Court 
receives the court-fee after the expiry of 
that period, the instrument is validated 
retrospectively as from the date of its pre- 
sentation. g 


The defendant did not ask for a prelintins 
ary issue to be decided on this point, and 


was ` 


Po 
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I am not prepared tô allow him to reagitate 
the question at this slage when the trial of 
the suit has. concluded. I exercised my 
discretion when I accepted the court-fee and 
ordered notice to go to the defendant, and J 

- exercise it even now, and in doing so I have 
considered the question of good and bad 
faith on the part of the plaintiff. 

Therefore, my finding on Issue No. 10 (a) 
is that the suit was instituted on April 30, 
1934, and is nut barred by time. ` 

Issue No. 10 (b). The plaintif has not 
pressed this issue, and in my opinion, there 
is no estoppel or rzs judicata. 

Issues Nos. 11, 12, 13 and 14.—I shall now 
take up the group of issues which deal with 
the question of adoption and they are 

` Issues Nos. 11,12, 13 and 14. The plead- 
ings on these issues are contained in 
paras. 21, 22, 23, 26 and 27 of the defend- 
ant's written statement. 

The defendants case briefly is. that 
Jagannath Bakhsh Singh, five or six days 
before his death, which took place on 
November 3, 1869, gave verbal authority at 
Simri to his wife, Thakurain Sheopal 
Kunwar, to adopt some one of the family 
as his son and successor; that in 
pursuance of that authority, Thakurain Sheo- 
pal Kunwar, on 10.h Badi Baisakh, 1879= 
April 15, 1879, publicly and with all legal 
formalities, adopted the defendant No. 1 at 
Simri asa Dattak son; and that Thakurain 
Sheopal Kunwar at the time of making 
the adoption, made un agreement with 
the natural father of defendant No. 1 that 
she should remain in possession of the 
estate for her lifetime, and in pursuance 
of that agreement she was allowed to 
remain in possession till her death which 
took place on January 22, 1886. In para. 
27 of the written statement, the defendant 
has set up a custom obtaining in thé 
family of Jagannath Bakhsh Singh and 
in the tribe of Nihasta Talokchandi Bais 
to which Jagannath Bakhsh Siugh belong- 
ed, that a widow is entitled to adopt a son 
even without the permission ,of her hus- 
band.. The replication of the plaintiff con- 
tains a bare denial of these facts. 

Gaya Bakhsh Singh was the natural 
father of -defendunt No. 1 and lived ab 
Pura, a distance of 16 miles from Simri. 
The defendant belongs to Lohang Rai’s 
branch. 

Tt will be convenient to decide first the 
question of law which has been raised on 
behalf of the plaintiff. It is contended that 
under s.22, cl. 8 of the Oudh Estates Act 
J of 1869, an adoption by a widow is re- 
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quired to’ be made with the consent ia 
writing of her deceased husband and bya 
writing executed and attested in the 
mauner required in case of a will and 
registered, that is to say, the adoption 
should bea formal adoption by a regis- 
tered document and requiring the previous 
consent of the husband. The question 
is whether cls. 5 and 8 have been intro- 
duced ins. 22 to introduce Muhammadan 
adoption or are applicable to adoptions 
made by Hindu Talugdars also. 

In my opinion cls. 5 and 8 introduce 
only the adoption by Muhammadan Taluq- 
dars, while the case of a Hindu adoption 
or adoption by Hindu Talugdars comes 
under cl. lof s. 22. 

The word “son” in cl. 1 of s. 22 could 
include anadopted son bya Hindu Taluy- 
dar. Section 29 of the Oudh Estates Act 
makes provision fur adoption by Muham- 
madan Taluqdars or the widow of Muham- 
mad Taluqdars, and cls. 5 and 8 introduce 
into the orderof succession laid down in 
8. 22 only the adopted son by Muhammadan 
Taluqdars which introduction did not affect 
the position of an adopted son by a 
Hindu Talugdar who would come in under 
cl. 1 of s. 22. By introducing cls. 5 and 
8 the legislature could not have intended 
to abrogate the personal law ofthe Hindu 
Talugdars who had power to adopt under 
the conditions laid down. 

It is not necessary to discuss this ques- 
tion at length for, in my opinion, the 
point is concluded by a decision of their 
Lordships of the Privy Council in the 
case of Raghuraj Chandra v. Subhadra 
Kunwar, 55 I. A. p. 139 (8), where their 
Lordships have laid down that cl. 5 of 
s. 22 in Act I of .1869 simply introduced 
into the orderof succession the Muham- 
madan adoption and, although there is 
now under the new Act of 1910 no differ- 
ence between the adoptions by Muham- 
madans on the one side and Hindus on the 


other under the old Act: 

“Hindu adopted sons came in either as sons um 
der the. first three clauses or under cl. 11, the 
latter being barely credible. Under that of 1910, 
all sons adopted by men come under cel. 4, and by 
widows under cl. 7. The resultant alterations in 
general Hindu Law are deliberate and are consi- 
derable.” ae. 

It is contended on behalf ofthe plaintiff 
that the observations uf their Lordships are 
obiter dicta for inthe case under discus- 
sion the question of validity of an adoption 


(8) 55 I A 139; 108 Ind. Cas. 673; A I R 1928 P O 87; 
50 WN 443; 26 A L J 609; 30 Bom. L R 829; 3 Luck. 
76; 32 C W N 1009 (P. CO) 
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was not raised and their Lordships were 
merely considering succession to the estate 
of a Hindu who had been adopted into 
another family. 

In my opinion there is no force in this 
contention for [consider that the words 
which I have quoted above must be taken 
to be of general application. I am, there- 
fore, not prepared to hold that an adoption 
made by a Hindu widow, if it isin accord- 
ance with the personal Jaw of the family 
is invalid because the provisions of cl. 8 
of s. 22of ActIof 1869 have not been 
complied with. 

Issue No. 11.—I 
No. 11. . 

This issue may conveniently be divided 
into iwo parts :—the first part dealing 
wita tae question of competency of Thakur 
Jaginnath Bakhsh and the second part 
dealing with the question of fact as to 
whether Sheopal Kunwar received the 
authority of her husband to adopt. 

With regard to the first point, the con- 
tention ofthe learned Counsel for the 
plaintiff is that Thakur Jagannath Bakhsh 
‘Singh was a minor, and, therefore; he 
could not give any authority, and that 
as the estate was under the superinten- 
dence of the Court of Wards, he could not 
give permission as he was a disqualified 
proprietor; and with regard to the second 
point that itis not proved that any autho- 
rity was’given to Sheopal Kunwar. In 
para.7 ofthe plaint, the plaintiff gives 
the age of Thakur Jagannath Bakhsh 
Singh as 17 years at tLe time of his death 
and in the written statement, in reply to 
this paragraph, itis stated that he died 
at the age of about 18 years and was major 
according to the personal law. 1 have al- 
ready said that the defendant's case, as 
contained in, para. 21 of the written 
statement, is that Jagannath | Bakhsh 
Singh gave verbal authority Live or six days 
before his death to Thakurain Sheopal 
Kunwar to adopt. 

The plaintiff has tried to resile from the 
statement contained in para. 7 of the plaint 
wherein he has giventhe age as 17 years. 
He has rel.ed on Hix. A-430 which is a sbate- 
ment showing muafi of -village Simri, 
dated April 30, 1860. This document 
gives the age of Jagannath Bakhsh as 5 
years in the year 1360, so he would be 
about l4 years old when the alleged 
authority was given. Iam not prepared to 
rely on this document, and accept the age 
given by tae plaintiff in the plaint which 
is 17 years. tie mignt have been 17 or 


shall now take up issue 


. 


MATA BAKHSH SINGH 4. AJODHIA BAKHSH sinau (OUDH) 


163 10 


18, but in my opinion he had attained 
what may be termed in the language of 
their Lordships of the Privy Council, the 
“age of ceremonial competence.” 

Mulla in his book on Hindu Law (7th 
Edn.) in para. 450 at page 409, states that: 

“Every male Hindu, who is of sound mind and 
has attained the age of diszretion even though 
he may be a minor, may lawfully take a son in 
adoption provided he has noson... ...” 

The leading case on the point is that of 
reported in Jamoona Dassya Chowdhrantv. 
Bama Soondaree Dassya Chowdhrant, report- 
ed in 3 I.A. p. 72(9). Their Lordships at 
page 78* lay down that they have : 

“No difficulty in coming tothe conclusion that 
Govind Chunder was at the time of his death of 
the age of fifteen or sixteen, and, therefore, of an 
age which, according tothe law prevalent in Bengal 


‘is to be regarded as the age of discretion.” 


In Bengal the age of discretion is 19 
years, while in there Provinces the age of 
discretion is 16 years. 

In my opinion the above case is sufficient 
autnority for Lolding that Jagannath Bakhsh 
Singh had attained the age which under 
Hindu Law, would enable him to give a 
valid permission to his widow to adopt. 

The next objection of. the plaintiff is 

that as the estate was under the Court of 
Wards, Jagannath Bakhsh Singh was not 
competent to adopt without the permission 
of the Court of Wards. 
. There was no Court of Wards Act in 
Oudh in 1869 aud the Land Revenue Act, 
which made the Board of Revenue the 
Court of Wards for Oudh was not passed 
until 1876; and it is clearfrom s. 161, 
Chap. VIII ofthe said Aet that Deputy 
Commissioners should be regarded as 
Court of Wards in their respective dis- 
tricts. The plaintiff has relied on para. 33 
of the Bengal Regulation No. X of 1793, 
which is as follows :— 

“No adoption by disqualified landholders is to 
be deemed valid without the previous consent of 
the Court of Wards, on application made to them 
through the Collector.” 

The question for decision is whether 
this Regul:tion applied to Oudh. It is 
true there- is no provision in the said 
Regulation or in subsequent Regulations 
which have made Regulation No. X of 
1793 applicable to Oudh and there is 
nothing to show tnat at the time of the 
British annexation the Bengal Regulations 
were adopted en bloc. 

‘The learned Counsel for the plaintiff has 
referred to a work published in the year 

(9) 3 1 A 72; 1-0 289; 25 WR 235; 3 Sar, 662; 3 
Suther 222 ŒP. O). 

* Page of 3 I. A.—[Hd] 
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1863 by Mr. G. Campbell, Judicial Com- 
missioner of Oudh, entitled. 

“The Non-Regulation Provinces of India being a 
selection of Laws end Rules having the effect of 


Law actually in force in the Non-Regulation 
s generally and more particularily in 
udh” i 


_ Inthe preface Mr. Campbell refers to 
the fact that: 

“Qo the annexation of the Provinces called Non- 
Regulation the Government preseribed for guid- 
ance of some large subjects, ‘the spirit of the 
Regulations’ while some particular Regulations 
have been at different times more explicity re- 
ferred to. But it has never bean settled which 
Regulations or parts of Regulations are actually 
and literally in force.” 

He proceeds to include Regulation X 
whica deals with the Court of Wards and 
he omitted certain clauses as not applic- 
able, but includedcl. 33, which I have 
quoted above. 

Volume I of the Judicial Commissioner's 
Jirculars for the years 1859 to 1832, page 
5 at page 7. The heading at page » is: 

“Reference List of Regulations and Acts On 
Various Subjects Of Date Prior To The Year 1839, 
And Now In Force In Oudh.” 

At page 7 under the heading of “Court of 
Wards” it is said that : 

“Regulations X and L. of 1793, were in operation 
in Oudh asthe tenures here were similar to those 
which prevailed in Bengal and “as a matter of 
fact, the Court of Wards of the Regulation system 
have been introduced and have béen in operation 
in Oudh.” 8 ; 

Therefore to give them an intelligible 
standing in judicial proceedings and in 
regard to the control of the persons and 
affairs of minors, 1 quote the Regulations 
under which the Court of Wards are con- 
stituted, and think they may be considered 
asintroduced into Oudh.” 


In the case of Raja Muhammad Mamtaz 
Ali Khan plaintiff-appellant versus Ram 
Autar and otuers, defendants-respondents, 
reported in Seiect Case No. excix (199) (10) 
of the late Court of the Judicial Commis- 
sioner of Oudh decided on July 3, 1591, it 
appears that Regulation X of 1793 was 
made applicable in Oudh. At page 10 of 
the report itis stated that: 

“It is contended, however, with reference to 
Regulation X of 1793 that the Raja was not suftici- 
ently represented as no guardian had been ap- 
pointed, Now astothe Regulation it must be 
borne in mind that that which was introduced 
into Oudh in 1856 was the ‘spirjt of the Bengal 
Regulations’ and not the Regulations themselves 
‘en bloc’. To apply Regulation X of 1793 in all 
its strictness to Oudh was absolutely impossible, 
if for no other reason than that in Oudh there 
was no Board of Revenue. ” 

It is clear from tnis judgment that the 


(10) Sel. Cas. No. exeix (199). 
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spirit of the Bengal Regulation was made 
applicable in Oudh. : 

In the present case the estate of Jagan- 
nath Bakhsh Singh was admittedly under 
the Court of Wards and continued to re- 
main soatthe timeof his death. It was 
released only when Tunakurain Sheopal 
Kunwar succeeded to it. 

I may also refer to tue Revenue Circular 
No. 2-64 of 1863, dated Lucknow, January 
14, 1863, p. 40, para. VL, wherein it is 
stated that: 

“The rules laid dowa for the appointment of 
guardians in ss,2lto 25 of Regulation X of 1793, 
should be carefully followed ... ..” 

The contention of tue learned Counsel 
for the defendant is that if the Bengal 
Regulation X of 1793 applied, even then 
the personal rignts of a disqualified pro- 
prietor were not affected. 

The judgment of their Lordships of the 
Privy Council reported in Jumoona Das- 
sya Chowdhrani v. Bama Svodaree Dassya 
Chowdhrani, L. R. 3 1. A, p. 72 (9), already 
referred to is a sufficient authority for 
holding that a` disqualitied proprietor was 
prohibited under Regulation X of 1793 
from giving authority to adopt. 

I am, therefore, of opinion that the Bengal 
Regulation X of 1793 applied to Oudh, and 
Jagannath Bakhsh Sings at the time of 
his death, as a disqualitied proprietor, could 
not without the previous consent of the 


Court of Wards, give authority,to his 
widow, Thakurain Sneopal Kunwar, to 
adopt. 


I shall now deal with the second part of 
Issue No. 11, that is whether Jagannath 
Bakhsh Singh gave any verbal authority 
to Thakurain Sheopal Kunwar as alleged 
by the defendant. 

No oral evidence has been produced to 
prove that verbal authority was given. It 
is true that the incident took place about 
66 years ago and it could hardly beex- 
pected that direct oral evidence would 
be forthcoming to prove this fact. Tne 
defendant has relied on the following do- 
cumentary evidence :— 

[After dealing with the evidence on the 
question of ‘permission,’ the judgment pro- 
ceeced.| The question for consideration is 
what weight is to be attached to these 
documents. 

Ifthe statements of Thakurain Parsan 
Kunwar and Various appilcallons are 
ruled out as inadmissible, tuen undoubied- 
ly there is no oral or documentary evidence 
to prove that Jagannath Bakhsh gave ver- 
bal authority before his death to Tnakurain 
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Sheopal Kunwar to adopt. I have already 
stated that the plaintiff's case is that 
Thakurain Parsan Kunwar, after Thakurain 
Sheopal Kunwar’s death, succeeded under 
cl. 11, s. 22 of the Oudh states, Act, there- 
fore, all these applications and statements 
of Thakurain Parsan Kunwar are against 
her pecuniary or proprietary interest, and 
as such, are admissible under s. 32, cl. (3) 
of the Indian Evidence Act, and undoubted- 
ly go to establish the verbal authority given 
by Jagannath Bakhsh Singh. 

In my opinion Parsan Kunwar was as- 
serting a fact which had actually taken 
place. 

"I, therefore, hold that Jagannath Bakhsh 
Singh gave verbal authority to Thakurain 
Sheopal Kunwar to adopt, as alleged by the 
deferdanis, but as Le was a disqualified 
proprietor it was invalid in law. 

lesve No. 14 is closely connected 
with Issue No.11 so I shall deal with it now. 

I have already stated that the defendant’s 
case is that if he fails lo prove that Jagan- 
nath Bakhsh Singh gave permission to his 
wife, Thakurain Sheopal Kunwar, to make 
an adoption after his death then there is 
@ custom in the family by which a widow 
can adopt even without the permission of 
her husband, and this issue raises the ques- 
tion of custom. 


_ The defendant in proof of this issue re- 
lies on some documentary and oral evi- 
dence. The documentary evidence relied 
on consists of Exs. A-1, A-2, A-3 and A-4. 
Exhibit A-1 is a rubkar, dated October 27 
1860, from the Deputy Ocmmissioner of 
Rae Bareli, sent to various Ta lugdars ask- 
ing them to state the custcm and rule of 
inueritance in their families. Exhibit A-2 
is the reply to the above mubkar. 

have already stated with regard 
to this document that Jagannath Bakhsh 

Singh was about 8 years old when this reply 
was sentand he can hardly be said to be 
responsible for the reply. Someone on his 
oe mA neve sent it, 

xhibit A-3 is an extract from the diar 
of 1860, and by itself shows neice’ ‘Ex. 
hibit A-4 is an extract from the riwaj-khan- 
dan amung Taluqdars in Tahsil Haidar- 
gaih. The custom recorded in this document 

15 that: 

“IË the talugdar has no 
one who may be nearest 
oe if his otlier is 

oprietor 

the Rani of the Talugdar, Whee je nee yi 


adopt any one of her accord then he s} 
the owner of the estate by means of ee 
lt is urged that the words “the Rani shall 
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adopt anyone of her acco d means that no 
permissicn of the husband was required. 
According to this document the mother suc- 
ceeds first and then the widow, which 
certainly is not the case of the defendant. 
The difficulties in following Exs. A-2 and A-4 
as evidence of the custom are:— 
(1) that the words are ambiguous, and 
(2) that in Ex. A-4 both the Kurri 
Sidheuli and Udrehra families pro- 
claim a custo n by which the mother 
of the Talugdar succeeds before 
the widow. 

‘The custom record:d in this document is 
of different families and not that of the 
defendant. Itis urged that the Gazetteer 
of Rae Bareli shows that the Nihasta clan 
consists of Kurri Sidhauli, Udrehra Gaura, 
Paian Behar, Simri and Rahwan. Defendant 
Witness No. 45, Chandra Bhal Singh, a 
resident of Gaura at p. 133 states that “a 
widow who has got no son can adoptwith 
or without her husband's permission. I heard 
of it from my elders.. who are dead.” The 
witness is a Nihrsta Bais Thakur and a 
Taluydar paying Rs. 10,000 as land revenue. 
In cross-examination he admits that he is 
indebted to the defendant to the extent of 
Rs. 10,000. 

[The learne! Judge considered the evi- 
dence of the defendants’ witnesses on the 
point and pr:iceeded.] 

It appears that there was a general prac- 
tice not to record anything in para. 4 of 
the wajibul-araiz in case of taludari 
villages, as will appear from Ex. 59, 
wajib-ul arz of village Simri. The defen- 
dant also relies on two judgments Exs. 
A-231 and A-245 of the years 1875 and 
1873. These judgments appears to accept 
an opinion by Captain MacAndrew when 
Le was Officialing Depuly Commissioner of 
Partalgarh to the effect that widows adopt 
without peimission of their husband in that 
District. Another European officer in the 
Unao Di trict also took the same view. I 
cannot ensider that the two judgmenis 
establish he case for the Nihasta branch, 
for no sue distinction is made in the 
judgments hemselves. They were intend- 
ed to apply t. all Bais Thakurs which in- 
cludes the Til kehandi branch. 

The learned Counsel for the defendant 
has relied on 4 judgment of their Lord- 
ships of the lrivy Council reported in 
Bishwa Nath Sinvh v. Jugal Kishore, 26 O. ©. 
p. 288.11}, which deals with the question 

(11) 26 C 228; 73 Ind. Cas, 244; AIR 1923 P O 90; 
18L W 88: 45M L J ?15;90 &A L R 563; (1993) M 
W N 620; 38 CL J 291; 33M L T289; 10 O L J 379; 
28 0 W N 790, 50 1 A 179 (P.C). 
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of interpretation of a similar custom stated 
in certain wajib-dul-araiz . In some of these 
wajib-bul-araiz it was mentioned that widows 
could adopt witho:t authority of their 
husband, and in others it was stated that 
. the widow could adopt, and their Lordships 
held that the litter class of wajib-bul-araz 
had the same meaning ae the former. But 
in the present case, in my opinion, the 
facts are different. I have been referred 
to several wajib-bul-aruiz referring to 
villages beiouging to this family. In none 
of them is any custom of adoption recited. 
The riwaj khandan, Ex. A-4, gives certain 
customs which are at variance with Hindu 
Law. As to the oral evidence, the knowledge 
of the witnesses is more or less based from 
the time of the Samarpaha case, the judg- 
ment of which unfortunately has not been 
filed but ‘t is referred to in Hx. A-464. Even 
if the witnesses could be said to have got 
their kr.owledge before the Samarpaha 
case. their statements are still open to 
criticism on the ground that they obtained 
their knowledge post litem motam for the 
question of adoption and the . widow's 
right to adopt had been agitated at least 
ane 1890 when Bikramajit’s suit was 
filed. 

The plaintiff has examined some witnesses 
in vebuttal and they are P. W. No. 1 Thakur 
Maca Bakhsh Singh ; P. W. No. 11 Sribbu- 
khan Singh; P. W. No. 21 Bajrang Singh; 
P. W. No. 22 Lachhman Singh and P. W. 
No. 23 Badri Singh. I have considered the 
evidence of these witnesses and, in my 
opinion, it is worthless and Ido not be- 
lieve it. 

Therefore, my finding is that’ the defen- 
dant has failed to prove that there is a 
custom in the family of Jagannath Bakhsh 
Singh or among Nihasta Tilokchandi Bais 


Thakurs entitling a widow to make an ` 


adoption without the authority from her 
husband. 

Issue No. 12.—I shall w w take up issue 
No. 12 which is as follows :— 

“Did Thakurain Sheopal Kunwar validly adopt 


defendant No. 1 asa Datiak son, as alleged in 
para. 22 of the written statement.’ ? 


As stated above the alleged Yate of adop- 
tion in Baisakh Badi 10, 1286 F.—April 
16,1879. The name of Raghuraj Singh 
before the adoption was Ajodhia Bakhsh. 

The evidence may be sub-divided into the 
following heads :— j 

(4) summoning of the boy before the 
adoption 

(ii) direct evidence of adoption ; 
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(iii) granting of sanads to tenants on the 
occasion of the ceremony. | 

(iv) account books showing expenses in 
connection with the adoption and barahon 
ceremonies ; 

(v) dispute between Sheopal Kunwar and 
Parsan Kunwar relating to the adoption ; 

(vi) declarations and assertions by Par- 
san Kunwar at various stages which were 
never negatived hy Sheopal Kunwar who 
lived for atleast 16 months after the alleg- 
ed adoption ; 

‘vit) recognition by 
cials ; 

(viii) acceptance of adoption by various 
members of the family ; | 

(iz) admission of adoption by 
siders ; 

(a) decrees of Courts of law in which 
Raghunath Singh has alleged himself to be 
the adopted son : and 

(xt) oral evidence. i 

(The judgment dealt with the evidence 
on (4) and proceeded). 9 

As to (ii) D. W. No. 47 Pt. Bhagwan Din 
professes to be an eye witness of the adop- 
tion. The witness is 93 years old and states 
that : 

“Mahpal Singh, DebiSingh, and Ram Dayal (but 
Bhawani Singh is mentioned in Ex, A-407) were 
sent to Pura to take Ajudhya Bakhsh to Simri 
They took him to Simri in my presence. The 
natural father and mother of defendant No.1 also 
went with him......... 1 also followed them ata very 
short interval. We reached Simri in the evening. 
There was a puja ceremony onthe following morn- 
ing. Thakurain Sheopal Kunwar asked Gaya 
Bakhsh to give defendant No. 1 for 
adoption. Gaya Bakhsh took the boy in 
nis lap and then handed over the boy 
to Thakurain Sheopal Kunwar who was behind 
the parda. A pandit known as Bhatt Pandit who 
had come from Benares did the puja..... Ajudhya 
Bakhsh at the time of adoption was about three 
years old.” i 

In cross-examination the witness states 
that he was not invited by Thakurian Sheo- 
pal Kunwar to attend the adoption cere- 
mony, but Gaya Bakhsh asked him to 
follow him (Gaya Bakhsh). He further states 
that he remained in the angan for about two 
hours: 

“Nobody said it was Sheopal Kunwar behind 
the parda. I inferred it was Sheopal Kunwar......” 

I was very impressed with the evidence 
of this witness. He gave his statement in 
a very straightforward manner and his 
memory was very good. Imade a note io 
the following effect at the close of his state- 
mepti— 

“The witness is deaf, appears tobe 90 years old 
andig acripple, but his memory is very good, 
He has given his statement in avery straight. 
forward manner.” . 


Government off- 


out- 
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T have not the slighest doubt that the 
lady behind the parda was Thakurain 
Sheopal Kunwar to whom the boy was hand- 
ed over by Gaya Bakhsh. The witness is 
almost in his grave and nothing has been 
brought out in cross-examination which 
will make me reject his sworn testimony 
and I believe his statement. 

Bhatt Pandit mentioned by the witness 
was examined in Jadunath’s case. He is 
dead and his statement is Ex. A-467. There 
is no doubt that he proves the fact that 
Thakurain Sherpal Kunwar had the autho- 
rity of her husband to adopt and that she 
adopted Adjudhia Bakhsh, Exhibit A-466 
is the statement of one Pandit Baij Nath 
who was, like the Bhatt Pandit, examined 
on ccmmission. His statement is also to 
the same effect as that contained in 
Ex. A-467. 

The question is whether these statements 
are admissible under s. 32, cl. 5 of the 
Indian Evidence Act. They are not inter- 
parties and I have grave doubt to their 
admissibility under s. 32, el. 5, as in my 
opinion, the controversy as to adoption had 
already arisen when these two witnesses 
were examined in Jadunath’s case. 

[The learned Judge after discussing the 
evidence under the sub-heading noted above 
continued] 

I have given my serious consideration 
to the oral and documentary evidence pro- 
duced by the defendant on this issue and 
the circumstances of the case andI am 
not prepared to reject that evidence. 

Therefore, my finding on Issue No. 12 
is that Thakurain Shecpal Kunwar adopt- 
ed Raghuraj Singh as her dattak son, as 
alleged by the defendant in para. 22 of 
the written statement. 

Issue Nu. 13.—This issue is not pressed 
by the learned Counsel for the defendant. 

There isno evidence on the record to 
show that the plaintiff acknowledged the 
defendant as the Taluqdar of Simri. 

- Therefore, my finding is that the plaintiff 
is not estopped from denying that defend- 
ant No. lis the adopted son of Thakur 
Jagannath Bakhsh Singh. 

Issue No. 5.—I shall now take up Issue 
No. 5 which consists of several parts, and is 
as follows :— 


“Was a primogeniture sanad granted to Thakur 
Jagannath Baksh Singh? If sc, to what properties 
did it relate, and how, if at all, and in respect 
of what properties did it affect succession on 
the death of Thakurain Sheopal Kunwar or 
Thakurain Parsan Kunwar ?” 


This issue deals with the rule of sycces- 
sion on the death of Thakurain Sheopal 
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Kunwar. The plaintiff first denied that a 
primogeniture sanad was granted io Jagan- 
nath Bakhsh Singh, but in the course of 
arguments it was admitted by Mr. Wasim 
that a primogeniture sanad, Ex. A-Il was 
granted, but it wasin respect of proper- 
ties situated in the District of Rae Bareli 
only. 

This contention, as I shall presently 
show, is notsound. The sanad was granted 
with respect to the entire estate of Jagan- 
nath Bakhsh which was situated partly in 
Rae Bareli and partly in Unao Districts. 

Looking at the List I, Appendix GQ, 
page 571 of Chhail Behari’s Taluqdari Law 
of Oudh, we find at No. 187. 

Name of Taluqdar-—-Thakur Jagannath 
Bakhsh; name of estate—Simri, District Rae 
Bareli, Patantadassi, District Unao. 

The Gazetteer for Rae Bareli, page 108, 
shows that at first Rae Bareli was com- 
prised of four Tahsils, that is, Rae Bareli, 
Haidergarh, Bihar and Dalmau. Dalmau 
was amalgamated with Rae Bareli, and 
thus there were only three Tahsils. In 
1869 there was a re-distribution of area 
with the result that all the parganas of 
Tahsil Bihar were transferred to Unao. 

Similarly the Gazetteer of Unao at page 
163 shows that Bihar was formerly in the 
Rae Bareli District. Exhibit9 is the wajib- 
ul-arz of village Ramwapur Dubai. 

Schedule B of the plaint shows that the 
parganas of the villages are mentioned to 
be Bihar, Dondia Khera and Maurawan. 
Thus Tahsil Bihar, as appears from the 
Gazetteer of both Districts, was originally 
in Rae Bareli. Dondia Khera also appears 
to have been originally one of the Par- 
ganas of Tehsil Bihar. Therefore, the 
Parganas of Bihar and Dondia Khera were 


originally parts of Rae Bareli Dis- 
trict. 
The correct name of Patantadassi was 


really “Patoladasi” but it is sometimes 
described as Patantadassi. 

Exhibit 82 which is the khewat shows 
that the village is described as ‘Patola- 
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Exhibit A-454 is an application made by 
certain persons at the time of the regular 
settlement claiming some rights in Patola- 
dasi. 

Exhibit A-455 is the order, dated June 
16, 1865, to the effect that as this village 
is covered by the sanad no superior pro- 
prietary righls could be granted to the 
applicants. 

Thae no doubt that the estate of Patola- 
dasi was covered by the sanad of Thakur 
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Jagannath Bakhsh Singh. The entire estate 


when the sanad was granted, wasin: the ` 


District of Rae Bareli, portions of which by 
reason of re-distribution, went to Unao 
district. [t was really treated as one estate, 
the bulk of which layin the district of 
Rae Bareli. ' 

The plaintiff in para. 2 of the plaint 
admits that | 

“Thakur Jagannath Bakhsh Singh...was the 
Taluqdar of the estates of Simri and Patantadassi 
situate in the Districts of Rae Bareli and Unao 
respectively comprising of villages entered in 
Schs. A and B hereto annexed and his name was 
in respect of both the estates entered in List I 
at No, 187 and in List II at No. 84 prepared in 
accordance with the provisions of 8. 8 of the 
Oudh Estates Act Iof 1369.” 

In para 3 it is said that 
“the second summary settlement in respect of the 
villages entered in the said Schs, A and B was 
made with Thakur Jrgannath Bakhsh Singh .. 
and proprietary rights in respect of the said 
villages were also decreed to the said Thakur 
Jagannath Bakhsh Singh at the first regular settle- 
ment.” 

It is thus clear, according to the plaint- 
iff's own case, that the villages were 
acquired atone and same time by virtue of 
the second summary settlement and that 
the aforesaid villages constitute an estate 
of Jagannath Bakhsh Singh. We alse know 
that there is a sanad, Ex. A 11. 

The gabuliyat has not been tiled. 

J, therefore, hold that there is only one 


estate ani that the sanad includes all the . 


properties in Schs. A and B which are des- 
cribed in para. 4 of the plaint as “the 
estate” of Jagannath Bakhsh Singh. 


When Jagannath Bakhsh Singh was alive 
the Oudh Estates Act was passed and he 
was governed by it and after his death 
his widow entered into possession under 
s. 22, cl. 7. The question is what was to 
happen at her death. The plaintiif's con- 
tention is thaton the death of Tuakurain 
Sheopal Kunwar, Thakurain Parsan Kun- 
war 

“succeeded to the properties in suit, for a limited 
interest of a Hindu female as understood in the 


Hindu Law in the right of the mother of the 
said Thakur Jagannath Bakhsh” 

and that on her death the plaintiff 
“succeeded to the properties in suit, as the nearest 
male agnate of the said Thakur Jagannath Bakhsh 
Singh, either under cl. 10 of s. e220f Act Iof 
1869 as amended by U, P. Act TIL of 1910, or 
the Hindu Law as modified by custom of gaddi 
nashini or single heir succession prevalent in the 
family of Thakur Jagannath Bakhsh Singh......... un 
(Vide paras. 9 and 10 of the plaint.) 

Tne contention of the defendant is that 
after the death of Thakurain Sheopal 
Kunwar the succession would be governed 
by cl 1l of s. 22. Once that clause 
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was reached, the inheritance must devolve 
according to the conditions of this sanad. 
The sanad clearly excludes females and, 
therefore, Parsan Kunwar's possession was 
unlawful. Since thedate of the alleged 
adoption of Thakur Raghuraj Singh, 
Parsan Kunwar held the estate on his be- 
half asa guardian; that in any case from 
the date of the tamliknama, that is, June 
21, 1900, the defendant has himself held 
the esiate and adversely to the rightful heir 
whose title tothe possession of the estate 
arose immediately after the death of Sheo- 
pal Kunwar. 

Mr. Wasim’s contention is that even ifit 
be held as a matter of law that Parsan 
Kunwar was entitled to succeed, yet the 
question should be approached from the 
point of view of howthe law was under 
stood in those days. 

Clause 11 of s. 22 ofthe Oudh Estates 
Act does not in itself provide for the 
selection of the successor, but provides for 


-the succession of such persons as would have 


been entitled to succeed to the estate under 
the ordinarylaw to which persons of the 
religion and tribe of the taluydar are 
Subject; and the question to decide is not 
what might have been thought in the 
year 1886 when Sheopal Kunwar died, 
but who was entitled to succeed on the 
death of Thakurain Sheopal Kunwar. If it 
is decided that Parsan Kunwar was entitled 
to succeed, then no further question arises, 
but ifit isheld s a matter uf law that 
Parsan Kunwar was not entitled to suc- 
ceed, then the question arises what is the 
effect of the plaintiff not having claimed 
his right within 12 years of Sheopal Kun- 
war's death. 3 

The question of the right to succeed has 
to be determined asa pure question of 
law and, in my opinion, succession under 
ce]: llincludes the sanad where there is 
one. Great stress has been laid on behalf 
of the plaintiffon the fact that the pre- 
sent estate is a List Il estate, but I think 
this is wholly immaterial. 

Section 22 begins as follows: 

“Tf any talugdar or grantee whose name shall 
be inserted in the second, third or fifth of the 
lists mentioned .... shall die intestate... his 
estate shall descend as follows.” 


Therefore, the rule of succession laid 
down in cl. 11 applies to a_taluqdar 
whose name is entered in Lists UL or UI or 
V. The question for consideration is what 
is tLé meaning of the expression “ordinory 
law to which the talugdar was subject”, 
Jt bas not been authoritatively laid down 
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that where a man holdsa sanad, the rules 
of the sanad constitute part of the ordi- 
nary law to which that person is subject 
qua the property covered by the sanad. 

It has been strongly urged on behalf of 
the plaintiff that there is no decision of 
their Lordships of the Privy Council hold- 
ing that the sanad would apply in a case 
of succession under el. 11 to a List I 
estate. This is not quite accurate; at any 
rate, there are decisions of the Bench of 
this Court to which I shall refer later, 
which hold that cl. 11 includes the sanad 
in the case of List Il talugdar and I, 
sitting as a Single Judge, am bound to follow 
the question of law laid down by a Bench 
of this Court. 

The learned Counsel for the plaintiff has 
relied on Brij Inder Bahadur Singh v. 
Rani Janki Koer, 51. A. 1 (12), Narinder 
Bahadur Singh v. Achar Ram, 201. A. 77 
(7), Debi Bakhsh Singh v. Chandrabhan 
Singh, 37 T. A. 168 (13) and Ghisa Singh v. 
Gajraj Singh, 18 O. ©. 289 (14). 

It is not necessary for me to discuss 
these cases as it appears to me that what- 
ever room for argument left before the 
recent decision of their Lordships of thé 
Judicial Committee in Badri Singh's case 
is ‘now settled, as I think the case of 
Badri Narain Singh v. Harnam Kunwar,L.R. 
49 I. A. 276 (15) is conclusive. At page 284* 
their Lordships have laid down that 
“when the special rules of succession 
down in s. 22 are exhausted and s. 
cl. 11, is reached, or when s. 23,is applic- 
able, the situation governing the succession 
has to be found apart from the Act, that is, in 
the ordinary law applicable as if Act I of 1869 
had not been passed. That ordinary law would 
include not only custom but also a sanad, where 


the sanad contains a rule of succession which is 
enforceable by Act,” 

Their Lordships have considered the 
decision of Brij Inder Bahadur Singh v. 
Rani Janki Koer, L. R. 5 I. A. p. 1 (12) and 
have observed as follows: 

“But it must be remembered that in that case 
(i. e. Brij Inder Bahadur Singh v. Rani Janki 
Koer, L. R. 51. A. p. 1 (12) which arose under List 1) 
tne contest was between the female heir of the 


a2) 51A1; 1 O L R818; 3 Sar. 763; 3 Suther 474 


. Q). 

(13) 37 I A 168; 7 Ind. Cas. 724; 14 O W N 1010; 12 
OL J 303; 8M L T 273; 1910) M W N 643; 7 A LJ 
1122; 12 Bom. L R'1015; 20 M L J 917; 32 A 599; 13 O 
© 316 (P. 03. 

(14) 18 O O 289; 33 Ind. Cas. 371; 30L J 45;AI R 
1916 Oudh 50. 

(15) 49 I A 276; 68 Ind. Cas, 1000; 44 A 419; 31 M L 
T 195; 9 O L J 428; A I R 1992 P © 289; 27 O W-N 129- 
250 Ò 313; 21 A L J 13; 9 0 & A LR 49; 44 ML J 337 
37 © L J 306 (P. Q). 


“Page of 401. A—[Ba] 
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grantee (a widow) and the heir of her late husband 

neither of whom could claim under the sanad; 

and this being so, the case is no authority for. 
the view that the effect of s. 22, cl. 11, or of s. 23 

of the Act, was wholly to destroy the rules of 

succession laid down under sanads which had 

been so recently granted. Probably the dictum 

means no more than this, that the Act supersedes: 
the sanad where the two are in conflict Reliance 

was also placed on the case of Parbati 

Kunwar v. Chandrapal Kunwar, L. R. 36 I. A, 125 

(16) which arose under List 4; but that case was 

argued without any reference whatever to the 

sanad, and cannot, therefore, be taken as an 

authority on the question now under considera- 

tion.” 

The first case which was decided by the 
Chief Court is the case of Krishnapal Singh 
v. Sri Raj Kuer reported in A.J. R. 1927 Oudh 
at p. 278(17). The case was ‘decided by Mr. 
Justice C. Moss King (now Sir Carleton 
Moss King, C.J.); on the original side. 
At page 289* while discussing the case of 
Badri Narain Singh v. Harnam Kunwar, L. 
R. 49 J. A. 276(15) the learned trial Judge 
points out that 

“the language adopted by their Lordships of the 
Privy : Council in this judgment goes far to sup- 
port the defendants’ contention. It is true that 
they were construing the language of s. 23 and 
not the lenguage of s. 22, cl. (11), but their Lord- 
ships themselves pointed out that the terms of s. 23 
are precisely similar to those of s. 22, cl. (11), 
and that they see no sufficient reason for giving 
to them a different construction They came to the 
the expression ‘ordinary 
Jaw’ would include not only custom but also a 
sanad, where the sanad contains a rule of succes- 


. sion. If ‘ordinary law’ in s. 23 is to be inter- 


preted in this sense, then it would seem to fol- 
low that the same words in s. 22, cl. (11) are 
to be interpreted in the same sense... As their 
Lordships have not expressly overruld the view 
taken in somany previous decisions of the Privy 
Council, that inthe case of List Il talugdars at 
least the terms of the sanad have been superseded 
by the Act. I am reluctant to interpret their 
ruling in Badri Narain Singh v.Harnam Kunwar, 
L. R. 491. A., 276 (15) as being intended to overrule 
that view”. 


The question before the learned trial 
Judge was whether he should follow Ghisa 
Singh v. Gajra) Singh, 18 ©. C. 289 (14), a 
decision of a Bench of tiie late Court of the 
Judicial Commissioners or hold that the 
decision in Badri Narain Singh v. Harnam 
Kunwar, L. R. 49 I. A., 276 (15), had overruled 
it. My own reading of the situation is that 
the learned Judge, although he felt the force 
of the decisfton in Badri Narain Singh v. 
Harnam Kunwar, L. R. 49 I. A., 276 (15), 
still followed Ghisa Singh v. Gajraj Singh, 
18 O. C., 289 (14), because the decision in 

(16) 36 I A 125; 4 Ind. Cas. 25; 10 C L J216; 130 
W N 1073; 6 A L J 767; 11 Bom. LR 890; 12 O 0 304; 
31 A 457; 19 M L J 605 (P.O). 


(17) AI R 1927 Oudh 278; 104 Ind, Cas. 299; 1 
Luck, Cas. 97. : : 
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L. RB. 49 I. A., 276 (15), had not expressly 


- overruled the previous decisions. 


The question again came up before a 
Bench of this Court in what is known the 
Ant case, Abadi Begam v. Muhamed Khalil 
Khan, I. L. R. 6 Lucknow, page 282 (18). 
It may be mentioned that the Amending 
Act of 1910 had been passed when this case 
wasdecided. At page 311* the Bench has 
laid down that the sanad would apply to an 
estate under List 2 under cl. 11. This case 
went up in appeal before their Lordships of 
the Privy Council. 

In the case of Dal Bahadur Singh v. Har 
Bakhsh Singh, reported in I. L. R. 6 Luck- 
now, 730 (19), what is commonly known as 
the Baispur case the Bench laid down that 
in the case of List Il estate where cl. 11 of 
s. 22 of Act I of 1869 is reached succession 
is governed by limitations contained in the 
sanad and as part of the ordinary law the 
conditions cf the sanad relating to succes- 
sions must be given effect to. From the 
judgment at page 733* it appears that two 
contentions were raised before the Bench. 
One was aS to the applicability of Act I of 
169 and the second was that after the 
death of the widow cl. 11 ofthe Act had been 
reached and that the plaintiff was entitled 
to succeed under the ordinary Hindu Law 
as the nearest male agnate. The points are 
discussed at page 735* and the Hon'ble 
Judges came to the conclusion that 

“Weare of opiniou that both the alternative cases 
set forth above are effectively answered by the 
defence that in all events the succession to the estate 
of Baispur is governed by the limitations contained 
in the primogeniture sanad.” 

The plaintiff was claiming on the death 
of the widow of the taluqdar sanad holder. 
Clause 11 was reached and it was urged 
that the sanad would apply but that under 
cl. 11 the ordinary Hindu Law would apply 


‘and that he as the heir nearest in degree was 


entitled to succeed. 

Both the Ant and Baispur cases went up 
in appeal before their Lordships of the Privy 
Council. The judgment in the Ant case is 
reported in Abdul Latif Khan v. Abadi 
Begam, L. R. 611. A, 322 (20), while the 
Baispur case is reported in Dal Bahadur 


Singh v. Har Bakhsh Singh, 11 O. W. N. 
$ » 


(18) 6 Luck. 282; 132 Ind. Cas. 753; 7 O W N 1010; 
A I R1930 Oudh 481; Ind, Rul. (1931) Oudh 305. 

(19) 6 Luck. 730; 182 Ind, Cas. 785; 8 O W N 772; A 
IR 1931 Oudh 327; Ind. Rul. (1931) Oudh 337. 

(20) 61 1 A 322; 150 Ini. Cas, 810; 7 R PCO14;11 O 
W N 977; A I R 1934 P C 188; 60 © LJ 329; 9 Luck. 
421; 67 ML J 894 (P. C.). 
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p. 1641 (21). The contention of the learned 
Counsel for the plaintiff is that in the Ant 
case their Lordships have not confirmed the 
view of the Chief Court that when cl. 11 of 
the old Act was reached, the sanad would 
govern. Their Lordships at page 329* have 
said that 

“both Courts were of opinion that the case of the 
plaintiff Abdul Latif, the grandson of the deceased 
Raja's elder daughter Nawab Begam, must fail, as he 
traced his descent through a female and was not 
a male heir within the meaning of the sanad. 

Their Lordships agree withthe Oourts in India 
that the limitation in the sanadsto the nearest male 
heirs is a limitation to males claiming through males, 
or, in other words, to male agnates.......... 0... Wedana 

In their Lordships’ opinion, however, the Courts in 
India were wrong in basing their decision on the 
terms of the sanad instead. of on the new provisions 
made for the purpose of putting an end to the 
difficulties which bad arisen as tothe interpretation 
of cl, 11 of s. 22 of the Oudh Estates Act, 1869, by the 
Oudh Estates Amendment Act ILI of 1910..." 

My own opinion is that their Lordships 
have confirmed the view of the Chief Court 
that when cl. 1] was reached the sanad 
would govern but what they said was that 
el. 11 of the old Act has now become el. 10 
of the Amended Act. 

In the Baispur case Dal Bahadur Singh 
v. Har Bakhsh Singh, 11 O. W. N. 1641 (21), 
their Lordships have confirmed the decision 
of the Chief Court in unqualified terms and 


“have accepted the view that 


“where a primogeniture sanad has been granted to 
a Hindu Talugdar, holding a taluqdari estate, in the 
province of Oudh, before the passing ôf the Oudh 
Estates Act, 1869, the succession of such a talugdar 
would be governed by the limitations contained in 
such a samad and not by the principles of Hindu Law 
or by the provisions of the Oudh Estates Act”. 

The next case which deals with this 
question isthe Bharawan case reporled in 
Gaya Bakhsh Singh v. Deo Singh, I. L. R. 9 
Lucknow 484 (22). At page 5017, the learned 
Judges of the Bench stated that 

“it is now further settled. by several decisions of 
their Lordships of the Judicial Committee that in 
cases where cl. 11 of s. 22 is reached, orto which s. 23 
applies, and where a primogeniture sanad exists, 
the succession will be according to the rule of lineal 
primogeniture prescribed by the sanead...It need 
hardly he stated that “rule of primogeniture" must 
mean rule of lineal primogeniture", 

The last case dealing with this point is 
the last Simri case which is under appeal 
before their Lordships of the Privy Council 
and is reported in [Ganesh Bakhsh Singh v, 
Ajudhia Bakhsh Singh, I..L. R. 7 Lucknow, 
564 (23), 4 ¢., the present defendants]. 

(21) 11.0 W N 1641; 163 Ind. Cas. 748; 19360 L R 
378 (P.O). 

(22) 9 Luck. 484; 150 Ind Cas. 495; 11 O W N 351; 
ALR 1934 Oudh 190;7RO1. 

(23) 7 Luck, 564; 137 Ind. Cas, 349; 9 O W N 304; A 
I R 1932 Oudh 172; Ind. Rul. (1932) Oudh 230. 
“Page of 61 1. a 
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I have already made a reference to this 
case. It was once more attempted to dis- 
tinguish a List I case but the Bench clearly 
held that the succession provided in the 
sanad would prevail. At page 570* the 
Hon'ble Judges have said that 

“the sole question therefore, for decision is as to 
whether the conditions of the sanad or the rules of the 
Hindu Law governed the succession when cl 11 was 
reached after the death of Sheopal Kunwar. Our 
answer to this question is that the terms of the 
sanad governed the succession and not the rules of 
the Hindu law. In support of the arguments a 
series of cases decided by their Lordships of the 
Judicial Committee were cited before us. It is true 
that all those cases were cases of List II as the 
present case is and it is also true that the Hindu Law 
or the family custom was held to govern the succes- 
sion under cl. 11, but no: question as to the-appli- 
cability of the sanad arose in. those cases except in 
one case which is distinguishable...... ? 

It is urged by the learned Counsel for the 
defendant that I, sitting as a Single Judge, 
am bound to follow the proposition of law 
laid down by a Bench of this Court in the 
previous Simri case. I have no doubt that it 
is my duty to follow this proposition of 
law which has been laid down by a Bench, 
and it is for a Bench to dissent from this 
proposition of law. 

The facts of the previous case on this 
question are identical, and there are other 
decisions which I have quoted above, that 
after the death of the widow of a List II 
Taluqdar, if the widow died while the old 
unamended Act was in force, succession on 
her death would be governed by cl. 11 of 
s. 22, and that would include succession as 
given by the sanad. 

Mr. Wasim, the learned Counsel for the 
plaintiff, practically conceded that -the 
questicn will have to be decision in accord- 
ance with this string of decisions of the 
Chief Court, but asked the Court to consider 
what was the knowledge of the parties con- 
cerned when Sheopal Kunwar died in 1856; 
while Mr. Ram Bharose Lal on behalf of the 
main plaintiff, on the other hand argued 
that the rules of succession provided by the 
sanad might apply if it was a case of succes- 
sion to the sanad holder or was a case of any 
of the successors under the sanad dying 
intestate. His contention was that the words 
of the sanad Ex. A-11 were 

“it is another condition of this grant that in the 
event of your dying intestate (or any of your succes- 
sors dying intestate) the estate snall descend to the 
nearest male heir”. 

These words would only apply if the 
grantee of the sanad died or any successor 
under the sanad died, and as Sheopal 
Kunwar was not a successor as provided in 
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the sanad, but was a successor who cam® 
in by virtue of the Act I of 1869, therefore, 
the further rule provided in the sanad 
would not be applicable. The learned 
Counsel has not cited any case in support - 
of his contention, while all the cases decided 

by the Benches of the Chief Court and their 

Lordships of the Judicial Committee, which 

have stated above, were cases in which the 

sanad was held to have applied when cl. 11 

was reached after there had been one succes- 

sion by the widow under the Act. 

It is, therefore, clear to my mind that on 
the death of a widow the successor should 
be an heir of the last male-holder, that is, 
the husband and the words of ihe sanad, 
i.e., “in the event of your dying intestate” 
fully apply. When he died the Act of 1869 
stepped in and prevented the application 
of the sanad and let in the widow, but the’ 
moment she died cl. 11 of s. 22 makes it 
clear that the heir of the last male-holder, 
according to the ordinary law, is to take, 
and that “ordinary law” in the case ofa 
sanad holder is the heir according to the 
lineal primogeniture. 

Therefore, my finding is that on the death 
of Sheopal Kunwar the further succession, 
was regulated by the sanad and, therefore, 
Parsan Kunwar could not succeed as of 
right and the person entitled to succeed was 
the collateral heir to be determined by 
primogeniture. 

I shall now take up Issues Nos. 8, 9, 17 
18 and 19. 

There is some dispute between the parties 
as to the nature of Parsan Kunwar's posses- 
sion during the period she was in posses- 
sion, but there is no dispute about ceasing 
to hold possession from the date when she 
executed the tamliknama, Ex. A-74, dated 
June 21, 1900, nor about the defendant, Lal 
Raghuraj Singh, being in possession from 
that date up to the date of the institution of 
the suit. If Parsan Kunwar had a right to 
succeed as a Hindu female to the limited 
estate of a widow to the property, then the 
fact that she surrendered possession to a 
stranger would certainly not affect the right 
of the plaintiff if he is entitled to it, for then 
Art. 14] of the Limitation Act applied. But 
ifitis held thgt succession was governed: 
by the sanad (on the death of Sheopal 
Kunwar then the plaintiff) was entiled to 
possession on her death and under Art. 141 
he should have brought his suit within 12 
years of the death of the Hindu female. 
But as I have decided Issue No. 5 in favour 
of the defendant, it follows that the plaint- 
iff's right to sue arose on the death of 
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Sheopal Kunwar on January 22, 1886, and 
the suit is clearly time-barred. 

Nature of Parsan Kunwar's possession.—I1 
shall now consider the question of the 
nature of Parsan Kunwar's possession. 

It has been urged on behalf of the plaint- 
iff that Parsan Kunwar's possession was not 
adverse to the rightful heir and the suit is 
not barred by limitation. Itis further urged 
that up to the decision in (thisa Singh v. 
Gajraj Singh, 18 O. C., 289 (14), the highest 
Court in this Province was of the opinion that. 
under cl. 11 the heir under Hindu Law 
would succeed, how was it then possible 
for Parsan Kunwar or any of her advisers 
to have told her, that she was not an heir. 


I think this is wholly immaterial. The 
main question is what was the rule of 
succession at the time of Sheopal Kunwar’s 
death and whether the right to possess 
was in Parsan Kunwar. If she had no 
right to possess then a person coming in 
after her could only succeed by showing 
that her possession was with his implied 
or express consent. Where possession is 
not founded on right, the party who wishes 
.to say that such possession was not ad- 
verse has to prove that it was with his 
consent. Parsan Kunwar had no right to 
possess and the burden ‘of showing that 
her possession was not adverse is on the 
. plaintiff who must show that she entered into 
possession with his permission or consent. 

The above observations are supported by 
a decision of their Lordships of the Privy 
Council reported in Sham Koer v. Dah 
Koer, 29 I, A. 132 (24) in- which their 
Lordships clearly point out that as the 
widow of a joint member, there was no 
Tight to succeed, and it follows that the 
possession would be adverse unless it was 
the result of an agreement. 

Similarly the case of Lachhan Kunwar 
v. Anant Singh, 22 I. A., 25 (25) is very 
instructive on the point. 

The learned Counsel for the plaintiff has 
relied on the cases of (1) Lajwanti v. 
SafaChand, 51 I. A., 171 (26) and (2) The 
Bharawan case Gaya Bakhsh Singh 
v. Deo Singh, I. L. R. 9 Lucknow 484 (22). 

The decision in Lajwanti v. Safa Chand, 
51 Indian Appeals 171 (26), to my mind, 


- (24) 291 A 132; 29 C 664;6 0 W N 657; 4 Bom. LR 
547; 8 Sar. 280 (P. C.). 
2) 22 I A 25; 22 O 445; 5 M L J 1; 6 Sar. 523 


(P. C) > 

(26) 51 I A 171; 80 Ind. Cas. 788; 22 ALJ 304; AI 
R 1924 P C 121; 5 Lah 194; (1924) M W N 442; 20 L W 
10; 2 Pat. L R 242; 28 © W N 960; 26 Bom. L R 1117; 
47MLJI 935; 6PLT1 LR5 APC 94 (P. 0). 
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shows the difference between the cases 
of a widow who has no right to enter into 
possession and the case of a widow who 
has a right to enter into possession, but 
subsequently loses her right to possession. 
The widow in this case was the only heir 
to her husband at his death and she 
entered into possession as such; but a 
posthumous child was born, so he being 
the son, became the owner in law but 
the widow continued to be in possession, 
and the argument was that as her posses- 
sion became unlawful from the date of 
the posthumous son's birth, it was adverse, 

In the case of Kali Charan v. Piari 
reported in I. L. R. 46 All. 769 (27), their 
Lordships have discussed the case of 
Lajwanti v. Safa Ghand, 51 I. A., 171 (2) at 
the bottom of page 771. 

A similar case is of Uman Shankar v. 
Aisha Khatun, reported in I. L. R, 45 
Al. 729 (28). 

This case refers to the Privy Council 
case and, in my opinion, lays down the 
proposition of law that if there is no 
right, possession would be adverse and it 
would be for the party who alleges that 
possession was not adverse to show that 
there was some admission on the part 
of the widow that her possession was not 
adverse, and that in the absence of such 
an admission the possession would be 
adverse. 

Most of the above cases are discussed 
in the case of Raj Bahadur Singh v. 
Kandhaiya Bakhsh Singh, 4 O. W. N. 350 
(29) by a Bench of this Court and it was 
held that 
“the widow of predeceased son has no right to any 


share in the property left by her father-in-law, 
If, however, she succeeds in getting possession 


NG seas and holds them adversely to the rightful heirs 


and successors, for more than 12 years and it is 
not established that her possession was by per- 
mission inorder to afford her maintenance or 
under any arrangement whatever, it must be held 
that she acquired full title by adverse possession., ,."" 


The Bharawan case Gaya Bakhsh Singh v. 


-Deo Singh, I. L. R. 9 Lucknow 484 (22). has 


been relied upon by the plaintiff as an 
authority for the proposition that the pos- 
session of the widow in that case was 
held not to bar a suit for possession 
brought after her death. 

Madho Singh was the last male-holder 
of the estate. He succeeded his brother 
Randhir Singh, and the argument was that 


(27) 46 A 769; 83 Ind, Cas. 754; 22 A LJ 725; AI 
R 1924 All. 740: LR 5 A 677 Civ. 

(28) 45 A 729; 74 Ind. Cas. 869; A I R 1924 All. 88. 

(29) 4 O W N 380; 99 Jnd. Cas. 890; A 1 R 1997 Oudh 
238, 
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Deo Kunwar was not entitled to succeed 
because under the sanad she had no right. 
The Bench considered this argument and 
came to the conclusion that Act I of 1869 
applied to the succession on the death 
of Madho Singh, and Deo Kunwar, as a 
widow, was entitled to succeed. The ques- 
tion before the Bench was whether Deo 
Kunwar was entitled as of right to suc- 
ceed on the death or her husband and 
it was agreed before the Bench that if 
Deo Kunwar was nol entitled to succeed 
then her possession was adverse, but if 
she was entitled to succeed then her posses- 
sion would not be adverse. It is true that 
in considering the nature of her posses- 
sion from the time of her succession to the 
date of her death, the Bench did, in an 
earlier part of the judgment, say that she 
did not appear to have claimed more than 
the state of a widow but the question 
is whether the widow in question had a 
right to succeed or not. If she had a 
right to succeed there would be no ad- 
verse possession as long as she was alive 
because the claimants could only come in 
after her death. 

Therefore, in my opinion, the possession 
of a female, when it is without right, is 
prima facie, adverse leaving it to the per- 
son alleging that it is not adverse, to 
prove it. g 


The learned Counsel for the plaintiff has 
relied on the following documents:— 

Exhibit A-12 which is an application by 
Parsan Kunwar included in the mutation 
case in which she has stated that mutation 
be made in her name “either according 
to our family custom or according to usage 
of'the estate”. 

Exhibits A-14, A-41, A-42, A-45, A-50, A-51, 
A-1712, A-73, A-714, A-75, A-76, A-168 and 109. 
In my opinion it is impossible to draw 
the inference which the plaintiff asks me 
to draw that Parsan Kunwar held posses- 
sion in her legal character. The plaintiff has 
also relied on Exs. 83 io 105 which are 
entries in revenue papers and has urged 
that the succession of Parsan Kunwar was 
by right of inheritance. 

Exhibits 15 to 38 and 67 to 82 are 
khewats where entries as to succession by 
right of inheritance is not distinctly stated, 
but only the name of Parsan Kunwar is 
recorded. 

In my opinion the entries in the Re- 
venue Records and other papers relied on 
by the plaintiff cannot be given the effect 
of determining the legal status of Parsan 
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Kunwar whose name is entered in those 
registers. . 

Entries in Exts. 83 to 85 as showing 
that Parsan Kunwar's name was entered 
with theremark “by right of inheritance" 
made by some official in the course 
of carrying out orders of mutation throws 
no light on the nature of Parsan Kunwar's 
possession. An order made in mutation 
proceedings is not a judicial determination 
of title or proprietary interest. 

In the case of Nirman Singh v. Lal 
Rudra Narain Singh, reported in 53 I. A., 
p. 220 at p. 227 (30), their Lordships laid 
down that 
“the perusal by their Lordships of the judgment 
of the Court of the Judicial Commissioner of 
Oudh leads their Lordships to think that it is to 
a great degree based on the mischievous but per- 
sistent error that the proceedings for the mutation 
of names are judicial proceedings in which the 
title to and the the proprietary rights in immov- 
able property are determined. They are nothing of 
the kind. They are much more in the nature of 
fiscal inquiries instituted in the interest of the 
State for the purpose of ascertaining which of the 
several claimants for the occupation of certain de- 
nominations of immovable property any be put into 
occupation... . 

I.xhibits A-184, A-186, A-195, A-247 and 39 
describe Parsan Kunwar as the Taluqdar 
of Simri. On the strength of ihis descrip- 
tion it is urged on benalf of the plaintiff 
that she took possession of the estate in 
her own rights. 

In my opinion no such conclusion can: 
be drawn. It only gives the description 
of the person in possession of the taluga 
and does not show the legal characteristics 
of her rights. 

It must be remembered that Parsan 
Kunwar had not been in possession herself 
since the execution of the tamliknama 
in 1900 when Raghuraj Singh's name was 
entered in the revenue papers and he 
admittedly remained in possession. 

In the present case the plaintiff has to 
explain not. only Parsan Kunwar's posses- 
sion from 1886 to 1900, but the subsequent 
possessi. n of Raghuraj Singh from 1900. 
The plaintiff in order to do away with 
the effect of defendant's possession from 1900 
must prove that Parsan Kunwar was 
entitled to succeed, and — teing 
entitled to suceeed to transfer her lıfe in- 
terest; but if Parsan Kunwar was a 
trespasser, she had no right to confer any 
title to the defendant and if she had no 
title in law her transferee acquired none, 

(30) 53 I A 220 ut p. 227; 98 Ind. Oas. 1013; 3 O W N 
623; AIR 1926 P C 100; (1926) M W N 716; 48 A 529: 
44 0 L J 330; 28 Bom. L R 1409; 51M L J 836; 29 O 0 
316; 25 L W 1; 25 A L J 25; 38 M L T 81 (P. ©). 
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It may also be mentioned that Parsan 
Kunwar always tried to make out that she 
was holding the property on behalf of the 
alleged adopted son. and she never denied 
the right of the adopted son. It is true that 
the Revenue Courts refused to effect muta- 
tion in favour of Raghuraj Singh on the 
application of Parsan Kunwar when he 
had attained “majority”, but the Revenue 
Authorities proceeded on the entries in the 
Record of Rights which wasin favour of 
Parsan Kunwar and was not in favour of 
Parsan Kunwar as guardian of Raghuraj 
Singh. In considering the nature of Parsan 
Kunwar’s possession, it is her acts and 
conduct which are relevant and not what 
the Revenue Authorities might have done 
for the purpose of maintaining the Revenue 
Records. She had been. stating for many 
years the fact of the defendant's adoption, 
as will appear from Exs. A-41 and A-42, 
which are applications made to the Com- 


missioner before the death of Sheopal 


Kunwar in which she (Parsan Kunwar) 
had asked that the estate be taken under 
the Court of Wards so that it might be 
saved from destruction and not to deprive 
the son adopted by Sheopal Kunwar of his 
rights. 

Exhibit:-A-50 is an application by Parsan 
Kunwar for mutation made after Sheopal 
Kunwar’s death in which she states that 
mutation may be effected in her name and 
‘it is also submitted for your information 
that Lal Raghuraj Singh whom Thakurain 
Sheopal Kunwar had adopted with the 
,consent of the applicant is yet a minor 
and is living under the guardianship of 
the applicant”. It is clear from this applica- 
tion that she was seeking mutation be- 
cause she was in possession. She.does not 
say that mutation should be made in her 
favour ês she was an heir, and she does not 
deny the rights of the adopted son. 

The mere fact s. 61 of the Revenue 
Act of Oudh (of 1676) is mentioned, does 
not help the plaintiff. This was the 
only section under which an application 
for mutation could have been made, and it 
cannot override all the other considerations 
and inferences. 

Exhibit A-51 is the mutation order which 
shows . that Bikramajit Singh and also 
Ishwar Bakhsh and Beni Madho filed objec- 
tions to the mutation proceedings, but it 
was ordered in favour of Parsan Kunwar 
on the ground that she had been in posses 
sion of the estate. It may be mentioned 
that Beni Madhois the father of the pre- 
sent plaintiff No. 2 and Ishwar Bakhsh was 


MATA BAKHSH SINGH V. AJODHIA BAKHsH SINGH ` (OUDH) 


797 
the person in the senior line of {Chhatarpati 
Singh and it is also because Ishwar Bakhsh's 
line is extinct (that Mata Bakhsh plaintiff 
No. 1 claims to) represent the senior line of 
Chhatarpati Singh. 

Exhibit A-57, dated May 18, 1894, is 
Parsan Kunwar’s written statement in 
Jadunath’s suit in which she clearly states 
that Raghuraj Singh was Sheopal Kunwar's 
adopted son and entitled to the estate, 

Therefore, it is clear that eight years 
after getting mutation in her favour she, 
in a representative suit definitely states 
that the real owner of the estate was the 
adopted son. 

If she had no right to hold possession of 
the estate, then it was the plaintiff's duty to 
show a consistent and continuous attitude 
of mind on Parsan Kunwar’s part to hold 
the estate as a matter of right. 

Exhibit A-72, dated March 14, 1899, is an 
application by Parsan Kunwar praying 
that mutation of names be made in favour 
of Raghuraj Singh. In para. 3 of the appli- 
cation she states that: 

“as Lal Raghuraj Singh, the adopted son of Thakur 
Jagannath Bakhsh Singh, was at that time minor, 
therefore, the mutation of names of the entire taluga 
was made in my favour, and I, on behalf of the said 
minor for his benefit, remained in possession of the 
taluga.” 

The plaintiff's learned Counsel has relied, 
as previously stated on Ex. A-12, dated Feb- 
ruary 24, 1870, which is an aplication 
made by Parsan Kunwar after the death 
of Jagannath Bakhsh in which she said that: 

“the settlement of the estate should be made in the 
name of either of us (i. e. Parsan Kunwar and 
Sheopal Kunwar), therefore, by means of this sppli- 
cation it is prayed that orders may be passed that 
mutation of the estate may be made in the name of 
either two of us whom your honour considers proper 
either according to our family custom or according to 
usage of the estate,” 


This application does not help the plaint- 
iff because at that time the adoption of the 
defendant had not taken place. According 
to the defendant, the adoption took place on 
April 15, 1879, Parsan Kunwar might have 
thought herself entitled to the estate in 
1870, but the question is whether she 
thought herself entitled after the adoption. 
She had clearly stated in lis. A-72, reterred 
to above, that she was holding the estate for 
the benefit ot tue minor. ‘he Revenue 
Court refused mutation in the minor’s name 
on the ground tnat varsan Kunwar was not 
recorded as guardian of Raghuraj Singh, the 
minor, and tuat mutation couid oniy be 
effected in favour of the Minor if there Was 
a properly stamped deed of relinquishment 
or gitt; and her appeal jo the Commissioner 

e 
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was also dismissed. 
appellate judgment that “to grant this 
request would be result in injury to the 
reversioners whoever they may be to the 
estate” (Vide Ex. 14). 

Not satisfied with this order, she appealed 
to the Board of Revenue and Ex. 109 is that 
judgment. The contention of the learned 
Counsel for the plaintiff is that this judg- 
ment truly lays down the legal position of 
Parsan Kunwar rather than the judgment 
of the Bench in the case of Ganesh Bakhsh 
v. Raghuraj Singh, Ex. A-464. But in my 
opinion the judgment of the Board of 
Revenue could not and does not determine 
the nature of Parsan Kunwar’s possession. 
The order gives the reason why mutation 
could not be effected in Raghuraj Singh’s 
favour and ends by saying that she could 

“transfer Ler interests in ihe form recognis- 
ed by law.,.and thatit should bea registered 
“ instrument” and not by mere communica- 
tion of her wishes. She acted on this sug- 
gestion and formally transferred the estate 
by executing the deed of tamliknama, dated 
June 21, 1900, (Hx. A-74) and followed it up 
with an application for mutation of names 
on July 23, 1900 (Ex. A-75). Raghuraj Singh 
himself applied for mutation on the same 
date ‚Ex. A-76) and mutation was effected on 
August 31, 1900 (Ex. A-77) over the Rae 
Bareli properties and on November 30, 1900, 
over the’Unao properties (Ex. A-78) and on 
November 22, 1900, there is an official 
recognition of Raghuraj Singh as Taluqdar 
as Simri as will appear from the letter from 
Government (Ex. A-79). 

It is clear to my mind that there is one 
and one question only to decide, and that is 
whether Parsan Kunwar had a lawful right 
to succeed. 

It was argued on behalf of the plaintiff 
that ihe defendant acquired possession by 
virtue of the transfer made by Parsan 
Kunwar under the tamliknama and as 
Parson Kunwat's transfer could last only 
for her life time, the defendant's possession 
was adverse only from the date when Parsun 
Kunwar died. But my finding is that 
Parsan Kunwar’s pessession was unlawful, 
and she being a trespasser, could confer 
no legal title by means of this transfer to 
the defendant. It is thus clear that defen- 
dazit’s possession was also adverse at least 
_ from the date when the tamliknama 
Ex. A-74, dated June 21, 1900, was executed. 

Finding on Issue No. 8.—My finding, 
therefore, on Issue No. 6 is that Parsan 
Kunwar did not succeed as of right to any 


_ property. 
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Finding on Issue No. 9.—My finding on 
Issue No. 9 is that Parsan Kunwar was in 
wrongful possession and that as she, before 
12 years, had distincily said what the 
nature of her possession was, she was Dot 
holding the limited interest of a Hindu 
female. 

Finding on Issue No 17.—My finding on 
Issue No. 17 is that defendant No. 1 has 
been in adverse possession of the properties 
in suit for over 12 years and his acquired 
an indefeasible right thereto. 

Finding on Issue No. 18.—My finding on 
Issue No. 18 is that Parsan Kunwar execut- 
ed a tamliknama as alleged in para 34 of the 
written statement of the defendant, the 
effect of which was that the plaintiff could 
have no claim to the property in suit. 

Finding on Issue No. 19.—Issue No. 19 is 
a general issue and is covered by other 
issues and my finding is that the suit is 
barred by limitation. 

Issue No. 6, is as follows:— 

Was Thakur Jagannath Bakhsh Singh 
owner of an eight annas share in village 
Akampur, entered at No. 17 in Sch. B of the 
plaint and were the Second Summary Settle- 
ment and First Regular Settlemeat made 
with him in respect of said properly, and 
was it part of his “estale”? 

Tne property is covered by Item No. 17, 
of Sch. B of the plaint. There is no evi- 
dence on the plaintiff's side showing that 
Akampur was part of the estate, that is, the 
second summary settlement was made in 
respect of it in favour of the talugdar. Mr. 
Wasim frankly admitted that this village | 
would not be treated as part of the estate 
as the plaintiff had not produced any evi- 
dence on this point; in fact he did not press 
this issue. 

It is accordingly decided 
plaintiff. 

Issue No. 7, runs as follows:— 

“Did the properties of Sch. C belong to 
Thakur Jagannath Bzk.sh Singh”? 

The properties consis: of houses and 
shops. There is no evidence on the plaint- 
iff's side showing that Thakur Jagannath 
Bakhsh Singh built the houses and shops 
referred toin this schedule. The plaintiff 
has failed to show that Thakur Jagannath 
Bakhsh Singh made these buildings. The 
learned Counsel for the plaintif frankly 
admitted that there is no evidence on his 
side to prove this fact. 

The issue is accordingly decided against 
the plaintiff. - 

Issue No. 15 runs thus:— 

Were properties given in para. 30 of the 


against the 
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written statement of defendant No. 1 ac- 
quired, as alleged in the paragraph? If so, 
what is its effect ? 

The defendant filed a long list of prop- 
erties which he claimed to be separate from 
-the taluga. The plaintiff does not press his 
claim for anything except the taluqdari 
property in fact, in the course of arguments 
nothing was said by the learned Counsel 
for the plaintiff in reply. If the plaintiff 
want a decree in respect of these properties, 
he must prove that the properties are gov- 
erned by Act I of 1869 which he has failed 
to do. 

Issue No. 20 is as follows:— 

“To what relief, if any, and to what mesne profits, 
if any, and against which of the defendants, are the 
plaintiffs entitled” ? 

The plaintiffs, in my opinion, are not 
entitled tc any. relief against the defen- 
dants. 

To sum up, therefore, my findings on the 
main issue are. That the plaintiff, Thakur 
Mata Bakhsh Singh, was not the senior 
most in the senior-most line among the 
descendants ‘of Kharag Rai alive at the 
time of the death of Thakurain Parsan 


Kunwar, and, therefore, he was not the ` 


nearest male agnate of Thakur Jagannath 
Bakhsh Singh, according to the rule of 
lineal primogeniture, at the time of the 
death of Thakurain Parsan Kunwar. 

That Thakur Mata Bakhsh Singh did not 
become entitled by succession to any of the 
properties in suit on the death of Thakurain 
Parsan Kunwar as he has failed to prove ihe 
pedigree relied on by him. 


That it is not proved that Beni Madho 
Bakhsh Singh was, at the time of his death, 
the highest in degree, and, therefore, Sri 
BhnkLan Singh, plaintiff No. 2, has no right. 
That the suit is deemed to have been 
instituted on April 33, 1934, waen the plaint 
with the application to sue as a pauper was 
filed, and not on November 19, 1934, when 
the court-fee stamp was tiled. 

Thet Thakur Jagannath Bakhsh Singh 
gave verbal authority to Thakurain Sheopal 
Ki nwar to adopt, and in pursuance of that 
authority, she adopted Thekur Reghuraj 
Singh; but as Thakur Jagannath Bakhsh 
Singh as a disqualified proprietor the adop- 
tion was invalid in law. . 

That a primogeniture sanad was granted 
to Thakur Jagannath Bakhsh Singh, and 
that on the death of Thakurain Sheopal 
Kunwar the succession was, regulated by 
the sanad, therefore, Thakurain Parsan 
Kunwar could not succeed as of right, and 
the person entitled to succeed was the col- 
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lateral heir to be determined by primogeni- 
ture. 

That Thakurain Parsan Kunwar did not 
succeed as of right to any property but was 
in wrongful possession, and the suit is 
barred by limitation. 

That the defendant, Thakur Raghuraj 
Singh, has been in adverse possession of the 
properties in suit for over 12 years and has 
acquired an indefeasible right thereto. 

On these findings the plaintiffs’ case fails, 
but in considering the question of costs, 1 
think the defendant should be allowed only 
one set of costs as the defence of defendants 
Nos. 2 and 3 depended entirely on that act 
up by defendant No. 1 and it was not 
necessary for them to engage a separate 
Counsel. 

I accordingly dismiss the plaintiffs’ suit 
with costs, and direct that only one set of 
costs of the defendants should be taxed 
against the plaintiffs. 

N. - Suit dismissed. 


MADRAS HIGH COURT 
Second Civil Appeals Nos. 158 and 159 
of 1932 
March 9, 1936 
VENKATARAMANA Rao, J. 
RANGASWAMI GOUNDAN AND ANOTHER— 
DEFENDANTS —A PPELLANTS* 
VETSUS 
ARUMUGHA GOUNDAN—PLatIntire— 
RESPONDENT 

Nuisance—Trees—Overhanging of trees—Owner's 
right to cut branches of trees overhanging on his 
land—Nature of such right—-Right to overhang 
branches of trees, whether can be acquired by pre- 
scription or asan easement of necessity. 

It is settled law thatan owner of land can cut 
the branches of his neighbour's trees which overhang 
on his land. 

A sale of property with the trees standing thereon 
would not entitle the buyer to keep the branches of 
his trees overhanging the vendor's lands. 

To have the branches of a tree overhang over the 
land of another isnot in the nature of a right of 
easement and it cannot be acquired by prescription 
at common Jaw or statute either under English Law or 
Indian Law. It is an uct of nuisance and there cannot 
be an implied grant of such aright as an easement 
necessaiy for the enjoyment of property sold. , 

S. C. A. against the decree of the District 
Court of Coimbatore in Appeal Suit No. 388 
of 1930 preferred against the decree of the 
Court of the District Munsif, Coimbatore, in 
O. S No. 128 of 1930. : 

Mr. K. S. Desikan, for the Appellant. 

Messrs. T. M. Krishnaswami Aiyar and 
A. Balasubramania Aiyar, for the Respon- 
dent. 

Judgment.—The qtestion in these secong 
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appeals relates to the dispute between two 
adjacent owners of plots in regard to the 
right to cut the branches of an overhanging 
tree. It is settled law that an owner of land 
can cul the branches of trees which over- 
hang on his land. But it is contended that 
it would make a difference if the plots were 
held in common ownership, and one of the 
plots with the trees thereon with- its 
branches overhang on another is sold. The 
main facts in this case are not in dispute. 
The appellants are the owners of Survey 
No. 333. To the south of this plot is Survey 
338-2 which belongs to the respondent. 
Both these plots belonged to one common 
owner, one Roya Guundan, the father of one 
Arunachala and the lst appellant. The 
2nd appellant is the son of the lst appellant. 
Arunachala had a son Palani. Jn a parti- 
tion among the members of the family 
Survey No. 333 and the western half of 
338-2 were allotted amung others to the 
appellants’ branch while the eastern portion 
of Survey No. 338 was allotted among other 
properties to Arunachala’s branch. After 
the partition the evstern half Survey No. 338 
was demarcated as Survey No. 338-1 and the 
western half as Survey No. 338-2. Two 
tamarind trees stood in Survey No. 338 and 
one of them which has been the subject- 
matter of dispute is in Survey No. 338-2. 
There is a fence which separates Survey 
No. 333 ftom No. 338. Bya sale-deed dated 
January 21, 1925, Palani, son of Arunachala 
sold the eastern half of the land of Survey 
No. 338-2 with the trees to the respondent. 
By another sale-deed dated March 31, 1927, 
“the appellants conveyed the western halt 
with the tamarind tree thereon to the res- 
pondent. The relevant porticn in the con- 
veyance is as follows: 
“You shall hold and enjoy the undermentioned 
properties hereditarily from son to grandson and so 
on in succession withright of alienation by way of 


gift and sale. All wood and fruit trees, treasure and 
hidden treasure that are in the uadermentioned plots 
belong to you.” k f f 

In the schedule there is the following 
recital: $ 

“ These- lands and halt of the well belonging to us 
in plot No. 338-2 excluding the half belonging to you 
together with the picottah, and the materials connect- 
ed therewith and tamarind trees, cocoanut trees and 
other trees situated on the said plot.” 

The physical features of the plot where 
the tree stands is thus described by the 
learned District Munsif in paras. 2 and 3 
of his judgment : 44 

“Tt will bè seen from the Commissioner's plan 
Ex. C 1 as explained by his report Ex. C that this 
tamarind tree situated about nine feet away from 
the near side of the fence between the plaintiff's and 


the defendants’ lands and 15 feet away on the far 
"| 
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side has got branches overhenging the defendants 
land with a spread of about 16 feet on the defendants’ 
side of the fence and casts its shadow as shown by the 
semi-circular plotting in Ex. C—], The crop area of 
the overhanging branches on the defendants’ land is 
said to be about a tenth of the whole czrp area.” 

“A stretch of land 8 feet broad immediately 
north of the fence ander the shade of the tamarind 
tree is left uncultivated and next north of it runs a 
water-way east-west and the defendants have plantain 
trees in the restof the tamarind shade. East of the 
semi-cireular portion, the defendants are trying to 


- makechillies and brinjals which would have the 


shodow of the tanfarind brances for some portions in 
the day. The above facts and the physical features 
are admitted.” 

The appellants have filed the suit O. 8S. 
No. 207 of 1930 for a mandatory injunction 
directing the defendant to remove the over- 
hanging branches of the tamarind tree or 
on his default at plaintiffs cost. The res- 
pondent has filed O. S. No. 128 of 1930 pray- 
ing for a declaration that he is entitled to 
aright of easement over Survey No. 333 for 
the proper use and enjoyment uf the plaint 
tamarind tree in Survey No. 333 and its 
branches and for an injunction restraining 
the appellants in S. A. No. 159 of 1932 
(plaintiffs in O. S. No. 207 of 1930) from 
interfering with the right of easement and 
for damages for the removal of obstruction 
from enjoyment of the produce-of the tree 
from the branches which overhang on the 
appellants’ land. To have the branches of 
a tree overhang on the land of another is 
not in the nature of a right of easement and 
jt cannot be acquired by prescription at 
Common Law or Statute either under 
English Law or Indian Law. [Vide Hari 
Krishna Joshi v. Shankar Vittal (1) fol- 
lowing Lemmon v. Webb (2) and Lemmon 
v. Webb (3:]. The reason of the rule is 
thus stated by Lord Herschell in Lemmon 
v. Webb (3) at p. 6*: g 

“Then my Lords, as regards the question whether 
the plaintiff has seguired any right by reason of the 
length of time these trees have overhung his neigh- 
bour’s soil. I think it is impossible to say that he 
has either acquired a right to tne land over which 
they hang or to their overhanging, under the Statute 
of Limitations. The trees, of course, grow from time 
to time and their growth each year is different from 
what 16 was the year before. The same remark 
applies to the suggestion that a prescriptive right 
has been obtainéd. The tree of to-day isnot in the 
condition in which it was twenty years ago, It 
would be idle to suggest that the right gained at 
any time was the right to have the tree there in the 
condition in which it was twenty years before, and 
that it was only open to the adjoining owner to 
put back the tree into the condition in which it then 
was. 5 

(1) 19 B 410. 

(2) (1894) 3 Oh. 1. , 

(3) (1895) AC 1; 64 L J Oh. 205; 11 R116; 91 L 
T 647; 59 JP 564. 

- *Page of (1895) A. C.—[Fd] *~ 
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It was on this principle it was held that 
such a right cannot be acquired by custom. 
As observed by Pandalai, J. in Gurusami 
Raja v. Perumal Raja (4): 
_ “ Then asto the custom there was really no custom 
in the proper sense that could be pleaded or was 
pleaded, A custom has to be definite to begin with. 
How cen there be any custom for the shadow of over- 
hanging trees to fall upon a neighbour's land? The 
thing is so indefinite and so vague and changes from 
day to day and year to year that there can be no 


“such general custom either in a particular locality or 
throughout the country.” 


But it is contended that by virtue of the 
transfer of the tree by the sale-deed execui- 
ed by the appellants in favour of the res- 
pondent all rights incidental to the enjoy- 
ment thereto must be deemed to have been 
conveyed and if the appellants are per- 
mitted to cause the obstruction to the enjoy- 
ment of the tree and the produce thereof by 
the respondent the appellanis would be 
virtually derogating from their grant. The 
question is what is the right that hes been 
conveyed under the sale-deed. As already 
stated, there is no right of e:sement or 
customary right to have the branches of a 

_ tree overhang on another man's land. There- 
fore, there cannot be said to be an implied 
grant of an easement necessary for the 
enjoyment of the property conveyed. To 
allow the branches of one’s tree to overhang 
on another man’s land is to commit a nuis- 
ance. Itis thus stated by Lord Justice Kay 
in Lemmon.v. Webb (2): 

“The encroachment of the boughs and roots over 
and within the land of the adjoining owner is nct a 


trespass or occupation of that land which by lapse of 
time could become aright. It is a nuisance.” 

_ The question, therefore, is whether the 
right to commit this nuisance has been 
granted. Nodoubt by apt words it may 
have been. In dealing with a right of 
prospect Lord Justice Blackburn, in Dalton 
v. Angus (5), at p. 823* observed as follows: 

“I think this decision, [By Lord Hardwicke in 
Attorney-General v. Daughty (6)), that aright of 
prospect is not acquired by prescription, shows that, 
whilst on the balance of convenience and inconveni- 
ence, it was held expedient that the right to light, 
which could only impose a burden upon land very 
near the house, should be protected when it has 
been long enjoyed, on the same ground it was held 
expedient that the right of prospect, which would 
impose a burden on a very large and indefinite area, 
should not be allowed to be created, except by actual 
agreement. And this seems to be fhe real ground 
on which Webb v, Bird (7) and Chasmore v. Richards 


(D (1929) MW N 726; 122Ind. Cas, 789: 
ua Mad, 815; Tod Rul (1930) Mad. 405. ae 
5 App. Cas. 740 at p. 823; 5 . 
44 T 841; 30 WR 191: 463 D 132 Eien ees, 

Bes ee 453; 23 JIR 290. 

2) 13CB(ws) 841;4 LT Rep, ; 
8L L J O P 335; 8 Jur. (vs) 621; 143 E Riss eae 
*Page of (1881) 6 App. Cas—[Ha] 
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(8) are tobe supported. The rights there claimet 
were analogous to prospect in this, that they were 
vague and undefined, and very extensive.” 

l would apply the same principle to this 
ease. The right thatis claimed in this case 
is to allow the branches of the tree to over- 
hang over an unlimited and indefinite area 
of the appellants’ land. The result is that 
the appellants would be subject to a burden 
which would virtually deprive them of the 
tight to use the land as owners. It would 
prevent them from building on their land 
or cultivating it in the best manner they 
could or otherwise use it in the legitimate 
exercise of their right as owners. Such a 
thing could hardly have been the common 
intention of the parties giving rise to a 
right by necessary implication. I am, 
therefore, of opinion ihat there is no grant 
of the right to commit a nuisance and the 
plaintiffs are entitled to the relief they 
claim. 

Two cases were strongly relied on by 
Mr. T. M. Krishnaswami Ayyar; one 38 
Somesher Jethalal v. Chunilal Nagesver 
(9) which was also referred to by the 
learned District Judge. The facts of tunat 
case were peculiar. It was. distinguished 
by Pandalai, J. in Gurusami Raja v. 
Perumal Raja (4): 

NG gael it was at least in part a case of another 
man's tree growing on one's own land.........and where 
that is sə the owner of the land would not be 
entitled to cut off the branches and the roots of the 


defendants’ trees simply because if that were allow- 
ed, there would be an-end of the defendant's tree," 


But that is not this case. No question 
of proprietary right can be based on the 
mere fact of the branches overhanging on 
another man’s land. E 

The cther case relied on is Simpson v. 
Weber (10). It was a case ofan implied 
easement and the decision. of the Court 
was expressly rested on that ground. From 
the facts of the case it will be seen that the 
right claimed was the right of support to a 
creeper which by its nature would attach 
itself to a wall and adhered to the plaintiff's 
property; and it was also found therein that 


it did not overhang on the plaintiff's prop- 


erty. The following observations of Salter, J. 
at p. 47* are clear on the point: 

“ The land of the grantor was in enjoyment of an 
obvious easement over the land granted namely the 
easement of right of support for this creeper and 
this gate........... dena Upon the whole, I have come 
to the conclusion, in the case of an easement go 
obvious as this, that there was no evidence that it 

(8) (1859) 7H LO 319; 29 LJ Ex. 81; BLT 
(o s) 350; 5 Jur. (x £) 873; 23 J P 598; 7 WR 63>; Lh 


ERIH, 


(9) 44 B 603; 57 Ind. Cas. 544; 22 Bom. L R 790, 
(40) (19957 133 L T46; aT L RAOS. W 
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was not the intention of the parties that the cree] er 
and the gatepost should stay. The basis of eese- 
nents is always the same, namely the common inten- 
ticn of the parties... 


_As has already been stated there is no 
right of easement in this case. The 
moment the lend was sold and the 
respondent became the owner, he would 
be committing a nuisance by allowing 
the branches of the tree to ove1hang on 
the land of the appellants. So long as the 
branches are allowed to overhang, the res- 
pondent will be the owner of the branches 


- and the prcduce thereon and it may be that 


the adjoining owner will have to permit him 
to take the produce as the defendant would 
have no right theretc. Beyond that he could 
not insist on anything more. Ifthe respon- 
dent intended to have ihe right he claims 
he should have provided for it in the sale- 
deed. I have already shown that having 
regard to the nature cí the claim, it could 
not have been the common jntention cf 
tLe parties to reseve any such right. I 
would, therefore, allow the eppeals, reverse 
tre decree of the District Judge and restore 
that cf the Disir.ct Munsif with costs—one 
set in S. A. No. 159 of 1932, 


A. Appeals allowed. 


e 
ALLAHABAD HIGH COURT 
Mztrimonial Suit No. 7 of 1934 
January 25, 1935 
- THOM, J. 
LOROTHY EMMA STUART—PETITIONER 
versus 
VERNON REGINALD STUART— 
OPPOSITE Party 

Divorce Act (1V of 1869), ss. 7, 45—~Intervention— 
Party named as having committed adultery should 
allowed to intervene—-Amendment of Act suggest- 
ed, 

It is clearly in the interesis of justice that a 
party who is named in a divorce plaint as being 
one of the persons with whem the respondent 15 
alleged to have committed adultery shculd be allowed 
to intervene and defend his or her character against 
a aspersions which have been levelled against him 
or her. 

There is very grave doubt whether the person so 
named has the right under the law əs it stands at 


‘present, to claim to be added as a party to the 


aivorce proceedings. If the law is in doubt upon 
this point it is cl.arly the duty of the legislature to 
amend the Divorce Act and miks provision s.milir 
10 the provision in the English D.vorcs Act to 
cnable parties named in the aiv.rce petition to be 
udded to the parties to the proceedings. 

Mr. O. M. Chiene and Miss L. W. 
Clarke, for ihe Petitioner. 


Mr. K. 0. Carleton, for the Opposite 


perty. ; 
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Order.—This is an application under 
O. Ir. 10, Civil Procedure Code, by one 
Mis. Mary Ivy Surdivell of the E. I. Rail- 
way Control Quarters, Forsyth Road, Luck- 
now. Tne applicant prays that this Court 
should direct thatshe be made a party to 
the Matrimonial Suit No. 7of 1934 in 
which Mrs. D. E. Stuartis the petitioner 
and Mr. V. R. Stuart, the respondent. 

In her petition Mre. Stuart has made al- 
legations of adultery against the applicant 
Mrs. Surdivall and in these circumstances 
Counsel has argued that, under ihe pro- 
visions of the Code of Civil Procedure and 
the Divorce Act, this Court should grant 
the prayer of the petitioner and direct 
that Mrs. Surdivall be made a party to the 
divorce proceedings. The learned Counsel 
for the petiticner in the first instance 
opposed this application. He contended 
that under the provisions ofthe Code of 
Civil Proceduie and the Divorce Act tlis 
Court had no jurisdiction to permit the 
intervention ota person who had -been 
nemed by a petitioning wife in divorce 
proceedings. In support of his ccnitenticn 
he referred tothe case of Ramsay v. Boyle 
(1). In that case a Full Bench held that 
the High Courts in India had no power 
under the Civil Procedure Code and the 
Divorce Act topermitthe intervention of 
the person named by the petitioner in a 
divorce petition and who had not been 
called as co-respondent by the petitioner. 
In the English Divorce Act there is’ ‘a 
section which specifically gives the Court 


- power to permit a subsequent intervention. 


There isno such specific section in the 
Indian Divorce Act. Section 7 of the Act, 
however, does make a certain provision for 
following the rules and principles which 
are applied in the Court for divorce and 
matrimonial causes in England. ‘The sec- 
tion runs as follows : 

“Subject tothe provisions contained in this Act 
the High Courts and District Courts shall in all 
suits and proceedings hereunder act and give 
relief on principles and rules which, in the opinion 
of the said Courts, are as nearly as may be 
conformable to the principles and rules on which 
the Court for divorce and matrimonial causes in 
England fcr the time being acts and gives relief.” 

Learned Counsel for the petitioner has 
contended that this section refers to sub- 
stantive law und is not ecncernel with 
matters of procedure. He has argued that 
the permission to a party to inteivene isa 
matter of procedure not cf substantive 
Jaw. Asat present advised I am unable 
to agree with this contention. The words 


(1) 30 O 489 (F, B.) 
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used in the section is “‘act” and I ses no 
reason whatever for restricting that word 
as suggested by learned Counsel for the 
petitioner. Section: 45, Indian Divorce Act, 
is in the following terms : . 

“Subject to the provisions herein contained all 
proceedings under this Act between party and 
party shallbe regulated by the Code of Civil 
Procedure.” 

Now in the judgment in Ramsay v. Boyle 
(1), it was held that the words “all proceed- 
ings under this Act between party and 
party” in s.45 apply only to proceedings 
after the parties to the suit have been 
determined and that the parties can only 
be determined in accordance with the 
provisions of that particular statute and 
Particularly of ss. 10 and 11. The pre- 
sent application is under O.I, r. 10, sab- 
cl. (2). Under this sub-ciause the Court 
may at any stage of the proceedings direct 
that tha name of any parson wno ought 
to have been joined, whether as plaintiff 
or defendant, or whose presenca before 
_ the Court may be necessary in order to en- 
able the Court effectually and completely 
to adjudicate upon aud settle all the 
questions involved inthe suit be added. 
It may bethat under this. provision the 
Court can ex proprio mutu direct that the 
person named. by the. petitioner in the 
plaint be added as a party to the pro- 
ceedings. This matter, however, is not free 
from difficulty and in view of the decision 
in Ramsay v. Boyle (1), by a Full Bench 
of the Calcutta High Court, 1 would be 


inclined to refer the question of the power . 


of the Court to add to the array of parties 
. the name of the person mentioned in the 
plaint to a Full Bench. This course, 
however, would delay the proceedings in 
the present petition. It is inthe interest 
of the parties that the pétition should be 
disposed of by the Court with all possible 
expedition. Mr. Chiene for the petitioner 
has stated that in the circumstances, he is 
willing to withdraw all allegations made 
against the applicant Mrs. Surdivall. He 
has stated that he has other evidence upon 
which his client is entitled toa decree of 
divorce, and in order to avoid-delay he 
‘is willing to withdraw all allegations of ad- 
ultery so far as these allegations have been 
directed against Mrs. Surdivall.- In these 
Circumstances it is unnecessary to make any 
orders upon the present application. 
‘Imay say thatthe question raised by 
this application is ons of great impori- 
ance, Ia my opinion it is clearly in the 
interesis of justi¢e that a party who is 
named in a divorce plaint as being dpe 


g, K. d. NAMBIYAR V. K. ?. M, KUN KALANDAN (MADR,) 


‘note, Rs. 


803 


of the persons with whom the respondent 
is alleged to have committed adulicry 
should be allowed to intervene and delend 
hisor her character against the aspersions 
which have been levelled against him or 
her. It appears that at least there is 
very grave doubt whether the person s) 
named hes theright under the law as it 
stands at present toclaim to be added as 
a party tothe divorce prozeedings. If the 
law isin doubt upon this point it is clearly 
the duty of the legislature to amend the 
Indian Divorce Act and make provision 
similar tothe provision in tne Iinglish 
Divorce Act to enable parties named in 
the divorce petition to be added to the 
Parties to the proceedings. I make no 
order as to costs. i 

Let ihis case be puton Friday, Feb- 
ruary 1, for the filing of written states 
ment and the settlement of issues. 


N. Order accordinjly. 


—— 


MADRAS HIGH COURT 
Second Civil Appsal No. 532 cf 193k 
January 10, 1936 
: VENKATARAMANA Rao, J. 
GAMANTHAN KARAKKATTITATHIL 
CHANDUKUTTIL NAMBIYAR-«Derenpint 
i —APPELLANT | 
VETSUS 
KANIYARAKKAL THAYIKKANDI 
MOOSAN KUNHI KALANDAN 
|. —Pratntirr—Regseon DENT a 
Limitation—Acknowledgment—Endorsement of paya 
ment towards amount due under pro-note—Held, 
enough to save limitatton—Negotiable ‘Instruments 
Act (XXVI of 1881), s. 87—Alteration showing 
receipt of consideration—Alteration found forgery 
and outside body of note and signature—Note, if 
vitiated. i 
Where an endrosem2nt on the promissory nota was 
to the effect that out of tha amount due under the pro- 
1,000 was paid this day, the endorsement, 
though it does not indicate that itis a paymant ts- 
wards interest, iù contains a clear ackuowledgmant of 
liability easugh to save limitation. | 
Where there was an alteration in a pro-note to 
the effect ‘I have received to my satisfaction the 
amount due under this’ and this alteration was found 
təbə a forgery and made outside the boly of the 
ə and signature: 
meld, at it did not form port of the note and 
dil not Gonstibub2 material alse:ation tə vitiate 
the note. Gour Choniru Dus v. Prasanni Kumar 
Chandra (8) aad Seffell v. Bank of England (9), 
referred to. Knill v. William (10) and Warrington 
v. Early (11), dissinguished. f 
S.O. A. against the decree ofthe Dis- 
trict Court of North Malabar in Appeal 
Suit No. 466 of 1932 presented against 
the decree of the Court of the Subordinate 


“E04 
Judge of Tellicherry in Original Suit 
No. 1 of 1932. 

Mr. P. Govinda Menon, 
lant. 

Mr. 
dant. 

Judgment.—The plaintiff sues to reco- 
ver asum of Rs. 4,177-7-4 es being due 
under ® promissory note, dated November 
#8, 1925, executed by cne Rayarappan 
Nambiar, the then karnaran of the defen- 
dant tarwad. This suit wes „instituted 
afler the death of Rayarappan Nambiyar 
. against the succeeding karnavan who also 

died during the pendency of this suit and 
` his legal representative ‘is the appellant 
in this second appeal. The defendant 
denied execution of the Promissory note and 
also contended that there was no necessity 
to borrow the amount under the mole, that 
the suit wes barred by limitation and in 
any event adecrce could not be passed 
against the tarwad. oth the lower Courts 
have found that the prcmissory nole was 
genuine end there was necessity for ihe 
iarwad .to borrow and the endorsement on 
the «promissory note saved the plaintiff's 
claim frcm being barred by limitation. 

Four points Lave been raised before me 
by Mr. Govinda Menon on behalf of the 
appellant. The first point argued by him 
is that on" the pro-note as it stands the suit 
could not be: maintained because the 
karnavan dces not purport to sign the note 
as kainaran. He relies on the Full Bench 
tuling Govindan Nair v. Nana Menon (1). 
«The said ruling no oubt supports him 
as. the promissory note in this case does 

not purport to be signed by Reyarappan 

Nambiyar as the karnavan. The said Full 
‘Bench decision dealt with a case where 
the suit was laid solely on the note but 
the plaint in this case was based not 
only on the note but also alternatively 
upon consideration. As laid down by their 
Lordships of the Privy Council in Sada- 
suk Janki Das v. Kishen Pershad (2), it 
- 18 open toa pariy not only to sue cn the 

note but alternatively on the consideration, 
| Therefore as there was a claim on the 

censideraticn the suit is: maintainable ac- 
cording tothe Full Bench ruling in Krish- 
nayya v. Kris.nasuami Aiyar (3), and 
the Full Bench ruling in Govindan Nair 


f.r the Appel- 
0. T. G. Nambiar, fir the Respon- 


N 937; 10 LW 148: 19 Bur, NARI 
(3) 23 M 527, ur, L T 160; 46 I A 33 (P. O9) 
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v. Nana Menon (I), clearly indicates that. 
“such a suitis maintainable. 

Tke second point urged by Mr. Govinda 
Menon is that the suitis barred by limi- 
tation. The endorsement cn the promis- 
sory n te on which reliance is placed by 
the lower Court runs thus : 

“Out of the amount due under the 
Rs. 1,000 was paid this day. 

(Sd.) Samanth Korakkat Edathil 
Rayarappan Nambiyar.” 

Mr. Govinda Menon’s argument is that 
as the amount of Rs. 1,000 does not pur- 
port tobe a payment towards interest as 
such, the endorsement cannot be availed. 
of for the purpcse of saving limitation. 
He relied onthe ruling in Damodar v. 
Jankibai (4) which seems to support him. 
The said decision seems to imply that 
where there is a payment without indicat- 
ing whether it is a payment towards interest 
or principal, such a payment cannot be 
taken as payment of interest es ` such 
within the meaning of s. 20 of the Limita- 
tion Act. But a different view was taken 
in another case of the same High Court 
in Subraya Y Pakayya (5). This case has 
been followed by this High Court by 
Phillips, J. in Ramakrishna Annati v. 
Pichandi Chettiar (6). Apart from ` the 
question whether the said payment can 
be treated as interest as such, there is 
clear acknowledgment of liability which 
would be enough to save limitation. I 
accordingly overrule this contention. 

The next point urged is that there was 
no necessity for the tarwad to borrow as it 
appears from the evidence that the tarwad 
has been in receipt of a very large annual 
income. But the finding ofthe - learned 
District Judge in this case is that the 
amount was borrowed for the expenses of 
the litigation which concerned the tarwad 
that at the time the amount was borrowed 
the tarwad had no funds and, therefore, 


pro-note 


‘ there was necessity to borrow the said 


amount, I accept the said finding and 
hold that there was necessity for the loan 
which will bind the tarwad. The cases 
relied on by Mr. Govinda Menon are dis- 
tinguishable because there wasnoevidence 
in those cases that at ihe time when the 
amount was borrowed tke tarwad was un- 
der necessity to bcrrowthe smount. 

The lest point urged by Mr. Guvinda 
Menon is that there has been a material 
alteration of the note and the plaintiff 


(4) 6 Bom. L R 350. l ; 

(5) 4 Bom. LR 231, 

(6) (1923) M W N 564; 75 "Ind. Cas, 93; A I R 1924 
Mad, 207, 
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must, therefore, be non-suited. The altera- 
tion complained of by him is an endor3e- 
ment’ on {hs note which runs thus: 


“I have received to my satisfaction the amount 


due under this, 
f “Karakkat Edathil Othaman Naimbiar.” 

It will be seen that the said endorse- 
ment purports to be a receipt of the 
amount paid under the promissory note by 
Othaman Nambiar, the senior Anandiravan. 
It has heen found by both the lower 
Courts that the said endorsement is a 
forgery. The endorsement is outside the 
body ofthe note and the signature. Prima 
facie it doesnot form part of the note. 
It would seem from Ede v. Kantoo Nath 
Shaw (7) that “the alteration must be 
something which appears to be attested by 
the signature” before it can be called a 
material alteration. As observed by the 
learned Judges inGour Chandra Das v. 
Prasanna Kumar Chandra (8): 

“Any change in an instrument which causes it 
to speak a different language in legal effect from 
that which it originally spoke, which changes 
the legal identity or the character of the instru- 
ment either in its terms or the relation of the 
parties to it, isa material change, or technically, 
an alteration anda such a change will invalidate 
the instrument, against all parties not consenting 
to the change. The test is not necessarily, how- 
ever, whether the pecuniary liability of one of the 
parties has beenincreased by the change ; it is 
of no consequence whether the alteration would be 
beneficial or detrimental to the party sought to be 
charged on the contract. The important question 
is whether the integrity and identity of the 
contract have been changed.” 


In tħis case there is no alteration of 
the identity or the integrity of the contract. 
No doubt the addition of the words may 
in a sense alter the identity of the ins- 
trament in the sense of physical appearance 
but that isnot enough as observed by 
Brett, L. J. in Suffell v. Bank of England 
(9). The endorsement purports to be only a 
receipt of consideration which might have 
been equally well secured by a memoran- 
dum written on aseparate piece of paper. 
The object no doubt is to- furnish evi- 
dence against the members of the tarwad 
but if does not in any way alter the legal 
Jiability of the party to the document 
and as observed by Brett, L. J. in the 
said Suffell v. Bank of England (9): 

“Where an instrument contains only a contract, 
or can only be used as evidence of a contract, no 
alteration of such an instrument ‘which does not 


alter or affect the contract can be a material 
alteration.” . 


(T) 3 C220, 

(8) 33 © 812 at pp. 816, 817. 

(9) (1882) 9 Q B D 555 at p. 569; 51 L J Q B 401; 47 
L E 146; 30 W R 932; 46 J P 500. 
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In that sense it cannot be saidthat the 
endorsement in question will bea material 
alteration so as to vitiale the instrument. 
The two cases relied on by Mr. Govinda 
Menon are distinguishable. The first case 
which he cited is Knill v. Williams (10). 
In that case the alteration to the promis- 
sory note was the addition to “for value 
received” of the words “for the good will 
of the lease and tradeof Mr. F. Knill 
deceased”. It washeld to be a material 
alteration because it ; 

“points out the good will and trade of Knill 
as the particular consideration for the note and 


puts the holder upon inquiring whether the: consi- 
deration had passed.” 5 

As explained by Cotton L, J., the ratio 
of that decision is that: 

“The elteration must be such an alteration of the 
instrument as would make it substanially different 
and which although it would not affect the con- 
tract would affect the rights of the parties in 
other matters.” ; , 

The rights of the parties are in no 
way affected in this case within the mean- 
ing of that decision. The other case re- 
lied on by him is Warrington v. Early (11). 
In that case in the corner of the paper 
the words “interest to be paid at 6 per 
cent.” was added. Lord Campbell, ©. J. 
was inclined to consider that it was a 
material alteration and he observed : 

.“We tbink this forms part of the contract. It 
would clearly have been so if it had been ‘written 
in the body of the note and we think a memoran- 
dum of this kind written in the oorner of the 
note, isequally part of the contract, because the 
contract must be collected from the four corners 
of the document and no part of what appears there 
isto be excluded.” 


In the’same case he pointed out that 
where there is merely a place of payment 
mentioned inthe note, that would not 
afect the instrument because it would not 
form part of the note. In the same way 
the receipt of consideration would not form 
part of the note ahd the alteration does 
not vary the contract and vitiate the note. 

In the result, the second appeal fails 
and is dismissed with costs. 

Leave refused. 

A. Appeal dismissed. 

(10) (1809) 10 East 432; 103 E R 839; 10 RR 349, 

(11) (1854) 23 L J Q B47; 2 El & Bl 763; 2 OL R 
398; 18 Jur. 42; 2 W R 78. 


PATNA HIGH COURT 
Criminal Appeal No. 311 of 1935 
February 28, 1935 
VARMA AND ROWLAND, JJ. 
NANHKOO MAHTON—APPELLANT 
VETSUS 
EMPEROR —OppPOosITE Party. 
Evidenze Act (I of 1872), s 21—False report—~ 





v. Emperor (2), referred to. 


confirmed 


‘instituted criminal proceedings 
Munshi Mahton and Sheocharan Mahton. 
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Report, held, not confession but made by witness 
and hence admissible—Penal Code (Act XLV of 
1860), s.211—False report to two Police Officers— 
One having no jurisdiction—Offence, held, partially 
committed at each place—Charge—Offencé at two 
places—Only one place mentioned—Held, accused 
was not misled in defence. _ 
. The. appellant reported to the Police that two 
persons had caused the death ofhis child.. The 
report was found to be false and malicious and he 
was convicted under s, 211, Penal Code. “It was con- 
tended that the report by the accused was a confes- 
sion and as s. 164, Criminal Procedure Code was not 
complied with, it was inadmissible in evidence : 

_Held, that atthe time of reporting he was not 
an accused person but only a witness and the state~ 
ment recorded was not a confession. It was, how- 
ever, an admission and as such relevant and ad- 
missible in evidence under s. 21, Evidence Act, sub- 
ject to being properly proved. 

The laying of an information which the Police 
Officer has power to investigate and the causing 
of that officer to investigate amounts to institu- 
tion of criminal proceedings. | Consequently, 
where the accused reports to two Police Officers, 
one of whom has no jurisdiction, while the other 
has, the accused must be held to have instituted 
proceedings and the offence under s. 211, Penal Code, 
‘committed though partially at each place. Karim 
Bakhsh v. Queen-Empress (1) and Parmeshver Lal 


Held, that where the offence was committed in 
two places but only one place was mentioned, by 
mention of only one place, the accused was not 
misled in his defence and this did not affect his con- 
viction. : 

Cr. A. against an order of the Addi- 
tional Sessions Judge, Patna, dated Novem- 


ber 25, 1935. 


Mr. B. N. Rai, for the Appellant. 
The Asistant Government Advocate, 
for the Crown. 


Rowland, J.—The appellant Nanhkoo 
hes been convicted under s. 211, Indian 
Penal Code, by unanimous verdict of a 
jury ona finding thatan information laid 
by him on May 25, 1935, before the Assis- 
tant Sub-Inspector at Mokamah, which he 
the same evening before the 
Sub-Inspector of P. S. Sarmera was false, 
and by making it he falsely charged and 
against 


The child of the accused, an infant of 
eight months, died on May 24, 1935, in 
village Govindpur, P. S. Sarmera but the 
accused went first to Police Station, Mo- 
kamah where his statement was taken in 
the form of fard-beyan by the Assistant 
Sub-Inspector who after taking down the 
statement sent the informant tothe Sub- 
Inspector of Sarmera. The latter officer 
read the statement to Nanhkoo who con- 
firmed it and the officer then drew First In- 
formation Report on the basis of it. The 
allegation was thatthe two accused had 
come tothe house of Nanhkoo in his ab- 
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sence, had thrown down his wife causing. 
the fall and death ofthe child by injury 
to the head and had snatched away the 
hasuli from the neck of his wife. The 
hasuli was described in detail, mention be- 
ing madeof an inscription of the name 
of the informant engraved upon it. On 
investigation of the case the Sub-Inspector 
came to the opinion that it was wilfully and 
maliciously false,and the Court of Session 
has given effect to that view of the facts. 
The only point of law that could be taken 
in connection with the question of fact 
was that the Court was wrong in allowing a 
statement of accused made on May 29, to 
go tothe jury. This was a statement made 
by him before a Magistrate who recorded 
it under s. 164, Criminal Procedure Code. 
The Magistrate did not caution Nanhkoo 
in the manner prescribed for warning ‘a 
confessing accused and did not record the 
statement in the form prescribed for record- 
ing confessions. 


The answer to this argument is that at that 
time Nanhkoo was not an accused person but 
awitness and the statement which the 
Magistrate recorded wasnot a confession. 
It was, however, an admission, ‘and as such, 
relevant and admissible in evidence 
under s. 21, Evidence Act, subjectto be- 
ing properly proved. Besides the record of 
the statement we havethe oral evidence of 
tle Deputy Magistrate who recorded it. 
Therefore the admission in evidence of 
this statement was correct inlaw. In this 
statement the accused said thatas far as 


he knew nobody killed his daughter, that 


istosay he withdrew all the charges he 
hed preferred on the 25th. Incidentally 
he denied having made those charges be- 
fore the Police. ‘Then it is suggested that 
es he reported the incidents not as an eye- 
witness but as having heard of them from 
his wife, there was no evidence on which 


it could properly beheld that he made the 


report in bad faith or that he did not 
make it in good faith relying on the state- 
ment of his wife. The wife naturally has 
not been examined asa prosecution wit- 
ness. Whether the accused could have 
made the report which he did in good faith, 
in the circumstances of the particular case, 
was a question of fact for the jury, but 
we have noticed that the First Information 
Report of the accused contains a mention 
that he had seen with his own eyes injury 
on the head cf the dead child, and the 
doctor found no such injury. Therefore on 
the facts there is nothing to be said 
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against the verdict. It is not based on 
inadmissible evidence. 

The next point taken was that by the 
statement made by Narnhkoo before the 
Assistant Sub-Inspector at Mokamah he 
cannot be said to have instituted a crimi- 
nal proceeding because the Assistant Sub- 
Inspector at Mokamah was not an officer 
competent to investigate the alleged offence 
said to have been committed in the jurisdic- 
tion of another Police Station. Reference 
has been made tothe Full Bench deci- 
sion of the Calcutta High Courtin Karim 
Bakhsh v. Queen-Empress (1) which was 
followed inthis Court in Parmeshvar Lal 
v. Emperor (2). The law which is well 
settled is that the laying of an information 
which the Police Officer has power to in- 
vestigate and the causing of that officer to 
investigate the information amounts to 
institution of criminal proceedings. There 
is no doubt that the accused has committed 
the offence charged against him though 
from one point of view it may be said 
that the offence was not completely com- 
mitted at Mokamah Police Station but was 
committed partly at Mokamah and partly 
at Sarmera. But this will not beof any 
assistance to the accused because the 
charge refers to the lodging by him of an 
information “before A. S. I. Gauri Shankar 
Lal and later also before S. I. Syed Abdul 
Hakim.” Thus the proceedings are said in 
the charge to have been instituted by the 
laying of the information at Mokamah 
coupled with the repetition of it in Sarmera 
which correctly represents the state of 
things. 

Then itis pointed out that the place of 
commission of the offence is in the charge 
stated as Mokameh and not as Barmera. 
It might have been desirable to mention 
both places, but the accused cannot have 
been misledin his defence and the omis- 
sion to name Sarmera does not affect the 
conviction. Nor is it of any avail to the ac- 
cused to contend that the proper person 
to complain against him was the Sub- 
Inspector of Sarmera rather than the 
Assistant Sub-Inspector of Mokamah. As 
amatter of fact, the Sub-Inspector of 
Sarmera had at first submitted a report 
for the prosecution of Nanhkoo under s. 211 
on which the Magistrate directed that the 
Assistant Sub-Inspector of Mokamah might 
present a complaint. This was done. So 


17 0514, : 
4 Pat: 472; 92 Ind. Oas. 885; A I R 1925 Pat. 
7 Or. L J 373; 7 P L T 657, 
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that in fact the Magistrate hid before him 
two complaints, one by crch of ths ofesrs 
and the case could not be more complete, 
Therefore all the objections urged against 
the conviction have failed. 

Finally itis said that the sentence of 
three years’ imprisonment is excessive. The 
age of the accused as noted by the Magis- 
trate is 60 years and the evidence as to his 
conduct about the time of the death of his 
child seems to indicate that he was ina 
very disturbed frame of mind. After his 
arresi he was placed under medical ob- 
servation, bub was found not to be insane. 
But there is evidence that immediately 
after the death of the child he accused 
one of his co-villagers of being a witch and 
thereby having caused his child’s illness 
and death. 

A sentence of two years’ rigorous im- 
Pprisonment would, in my opinion, be suffi- 
cient to meet the ends of justice, and [ 
would, while affirming the conviction, re- 
duce the sentence tothis amount. 

Varma, J.—I agree. 

Conviction affirmed. 

N. Sentence reduced. 


CALCUTTA HIGH COURT 
Appeal from Appellate ad No. £131 of 
193 


March 8, 1935 . 
NASIM ALI, J. 
PURUSOTTAM SINGHA. AND OTABRS— 
PLaintiprs—A PPELLANTS 
versus 
ATUL CHANDRA CHAUDHURY, 
Presipent, BHANDERHATI UNION 


BOARD—DEFENDANT—RESPONDENT 

Bengal Village Self-Government Act (V of 1919), 
ss. 37, 38, 39, 40, 64 (2), 101—Assessment of Union 
rate after taking inte consideration income outside 
Union—Legality—Suit for declaration that assess- 
ment of Union rate is illegal—Cause of action, when 
arises—Limitation for suit. 

The income ofa person which isnot derived either 
from any property or from any business outside 
the Union cannotbe taken into consideration in 
assessing the Union rate and where they are taken 
into consideration, the assesement is ultra vires and 
illegal. i Wi 

In a suitfor declaration that an imposition c£ 
Union rate under s. 37 is illszal, the cause of action 
accrues when the order becomes final under s. 39 
and not when the Magistrate passes his final order 
in the matter under s. 40, A suit instituted after 
three months from the date when the assessment has 
becom final under s. 39 is barred by s. 64, cl. (2). 

Appeal egainst the decree of the Dis- 
trict Judge, Hooghly, dated June 29, 1932, 
reversing the decree of the Munsif, First 


Court, Chinsura, dated August 27, 1931. 


£08 ii SRIPATI SAMANTA v. 
Mr. Narendra Nath Chaudhury, for the 
Appellant. i 


Dr. Bijan Kumar Mukherjee, Mr. Bijon 


Behari Mitter, for the Respondent. 

‘Judgment.—This is an appeal by the 
plaintiffs in a suit for a declaration that 
the imposition of the Union rate for the 
years 1337 B. S. by the Union Board of 
Bhanderhati under s. 37 of the Bengal 
Village Self-Government Act of 1919 is 
illegal and ultra vires and for refund of 
the amount recovered by the Union 
Board from the plaintiffs. . 

‘The trial Court decreed the plaintiffs’ 
suit. On appeal the learned Judge has 
reversed the decision of the trial Court 
and has dismissed the suit. Hence the 
present appeal by the plaintiffs. 

The first point urged by the learned 
Advocate for the appellant is that the as- 
sessment of the Union rate is illegal, 
inasmuch as the Union Board had no 
authority or power to take into considera- 
tion the income of the plaintiffs outside 
the Union. Under s. 37 of the Act, the 
Union Board is authorised to impose a 
Union rate. Under s. 38 the rate to. ke 
imposed by the Board under s. 37 shall 
be assessed according to circumstances 
and property, within the Union, of the 
persons liable to be assessed. Under s. 39 
the assessment shall be in accordance 
with the rules prescribed under s. 101, 
The rules framed by the Local Govern- 
ment lay down that in assessing the rate, 
the annual income of the assessee from 
buildings and other properties within the 
Union and the income which he derives 
from business conducted within the Union 
can only be taken into consideration. 
The income of a person which is not 
derived either from any property or from 
any business outside the Union cannot 
be taken into consideration in assessing the 
Union rate. The learned Advocate for the 
respondent, however, contended that cir- 
cumstances and property as contemplated 
by s. 38 are very wide to include a man's 
income outside the Union. I am unable 
to accept this contention. The provisions 
of the Act and rules framed under the 
Act make the position, which I have already 
indicated, absolutely clear. Under these 
circumstances I am of opinion that the 


rate imposed on the plaintiffs by the 
Board was illegal. 
It was, however, contended by Dr. 


Mukherjee on behalf of the respondent 
that even if the Yate imposed by the 
Union Board ‘was illegal, the present suit 


‘in the matter under s. 40 of the Act. 
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is bound to fail inasmuch as it is barred 
by limitation, under s. 64, cl. 2 of the Act. 
This clause leys down that the suit must 
be instituted within three months after the 
accural of the cause of action. The point 
for determination therefore is;—When did 
the cause of action accrue in the present 
case ? The contention of the learned Advo- 
cate for the appellants is that the cause 
of action in the present suit did not arise 
till the Magistrate passed his final order 
Lam 
unable to accept this contention. The 
assessment becomes final. under s. 39. 
Section 40 simply authorises the District 
Magistrate to revise the assessment at any 
time and consequently it cannot be said 
that the assessment under e. 39 does 
not reach finality till the District Magistrate 


‘calls for the papers of the Union Board. | 


As the suit has been brought admittedly 
afler three months from the date of the 
final assessment, it is barred by limitation. 

In the result the appeal fails and the 
suit stands dismissed on the ground of 
limitation. 

Parties will bear their own costs through- 
out this litigation. 

D. ` Appeal dismissed.. 


pna 


PATNA HIGH COURT 
Civil Appeal No. 856 of 1933 
March 17, 1936 
JAMES; J. 
Babu SRIPATI SAMANTA—PLAINTIVE 
—APPELLANT 


VENSUS 
LALJI SAHU AND OTHERS—DEFENDANTS 
—RESPONDENTS 

Limitation Act (IX of 1903), ss. 20, 21 (2)—Joint 
contractors and body of persons interested in equity 
of redemption—Distinction—Payment by one joint 
morigagor, if saves limitation against all, 

The distinction between joint contractors and the 
body of persons interested inthe equity of redemp-" 
tion is this: that whereas with joint contractors 
there are a number of s2parate single debts, for the 
persons interested in the equity of redemption, there is 
one single indivisible debt and a single indivisible 
security. Where the debt is a single debt and the lia- 
bility is one and indivisible, the case falls within s. 20, 
Limitation Act, and is not taken out of its operation 
by s. 21 (2) of the Act, so that any person inter- 
ested in the equity of redemption may by making 
payment in the manner provided by s. 20, Limita- 
tion Act, keep the mortgage alive in such a manner 
that the whole of the mortgaged property remains 
liable for the debt. The provisions of sub-s. (2), 
s. 21, miesat be applied if the suit were based on 
personal covenants te repay. Badri Das v. Pasupati 
Banerji (1), relied on, 


C. A. from the appellate decree of the 


s 
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Additional Sub-Judge, 
April 10, 1933. 
. Mr. G.C. Mukherji, for ihe Appellant. 

Mr. Satya Sunder Buse, for ihe Respon- 
dents, 

Order.—This a second appeal from 
the decision ofthe Additional Subordinate 
Judge of Hazaribagh confirming the deci- 
sion of the Munsif of Giridih. The facts 
as found by the lowerAppellate Court are 
as follows: On September 3, 1910, Guru- 
charan Sahu and Lalji Sahu on behalf of 
their joint family, took a loan from Babu 
Sripati Samanta of Giridih for the necessities 
of the joint family and for family benefit on 
the security: of certain joint family property. 
On June 20, 1917, Gurucharan Sahu made 
a payment of Rs. 200 towards interest the 
fact of which was endorsed by Gurcharan 
over hissignature on the mortgage bond. 
On January 26, 1923, Gurcharan made 
another payment of Rs. 10 towards interest 
which was similarly endorsed by him on 
the bond. When this second payment was 
made, the family had left Giridih; and 
the Courts have found that by that time 
the -family had ceased to be joint though 
it does not appear that Bripati Samanta 
was aware of that fact. If it had not 
been forthe paymient of interest on Janu- 
ary 26,1923, by Gurcharan Sahu, the suit 
would have been barred by limitation. 
The Courts -below held that the payment 
by Gurcharan Sahu affected only himself 
and his son andthe defendant who was 
a subsequent mortgagee of the house in 
suit. The mortgagee Babu Sripati Sa- 
manta has appealed from that decision. 
Mr. G. C. Mukherji on behalf of the ap- 
pellant argues that this question is con- 
cluded by the decision of a Division 
Bench of this Court in Badri Das v. 
Pasupati Banerji (1). It was there held 
that payment made by one of the debtors 
would save limitation for a suit to realise 
the security although in the hand of per- 
sons other than those making the payment. 
It was pointed out by Agarwala, J. that in 
the case of debt secured by mortgage, the 
liability is indivisible; and no splitting up 
of the security avails to split up the 
liability unless the mortgagee consents to 
it; the payment of interest by one of the 
mortgagors will keep-the mortgage alive 
so that the mortgagee would be entitled 
to enforce it against all or any part of 
the mortgaged property. 

Mr, 8. 5. Bose, on behalf of the respos- 


(1) 14 PLT 6; 140 Ind. Cas, 145; AIR 1933 Pat, 1; 
12 Pat. 93; Ind, Rul. 1932) Pat. 293. i 
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dents argues thatthe mortgagors should 
be regarded as ‘joint contractors within 
the meaning of sub-s. (2) s. 21, Limitation 
Act ənd thatthe payment made.by one 
could not affect any other of 
them. Mr. Bose argues as if the case 
were one of first impression but this point 
is concluded by the authority of the de- 
cision upon which Mr. Mukherji relies. It 
is expressly pointed out there that where 
the debt is a single debt and the lia- 
bility is one end indivisible the case falls 
within s. 20 and isnot taken out of its 
operation by s. 21 (2) of the Act, so that 
any person interested in the equity of 
redemption may by making payment in 
the manner provided by s. 20, Limitation 
Act keep the mortgage alive in such a 
manner that the whole of the mortgaged 


. property remains liable for the debt. The 


provisions of sub-s, (2), s.21, might be appli- 
ed ifthe suit were based on personal cove- 
nants to repay, but I take it that the 
distinction between joint contractors and the 
body of persons interested in the equity of 
redemption is this : that whereas with joint 
contractors there are a number of separate 
single debts for the persons interested in 
the equity of redemption, there is one 
single indivisibie debt end a single indi- 
visible security. The appeal is allowed 
and the plaintiff's suit will ke decreed with 
costs throughout. : 
N. Appeal allowed. 


_—_— 


MADRAS HIGH COURT 
Civil Revision Petition No. 1284 cf 1935 
December 9, 1935 
STODDART, J. 
NATESAN CHETTIAR—Darrenpint-— 
PETITIONER 


versus 
MARIYAYEE AMMAL—Pratntirr— 
RESPONDENT 

Civil Procedure Code(Act V of 1908), s. 115— 
Framing of issues—Burden of proof cast on wrong 
party—Revision—Maintainability — Morigage ~ Bond 
tn possession of mortgagor with endorsement~Burden 
of proof of discharge. 

A Court in framing issues or refusing to frame 
issues ‘desides a case’ within the meaning of s. 115, 
Civil Proczdure Oode, if the onus vf proof is involv- 
ed in the form of the issus; and if the burden of 
proof is thrown onthe wrong party it acts with 
irregularity. The question whether the irregularity 
is material depends on the circumstances of the 
case. 

When a mortgage bond is on the face of it dis- 
charged and in the pos3a3sion of the mortgagor, it 
is irregular to call upon the mortgagor to prova 
the fact of discharge and if an issue is cazt in such 
a yay as to throw the burden of proof of discharge 
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in such a case on the mortgagor, the High Court can 
interfere in revision. Krishnama Naidu v. Chapa 
Naidu (1) and Rajagopzla Atyangur v. Ramanuji 
Aiyangar (2), 1eferred to, 
: . Rev. P. under s. 115 of Act V of 1908, 
and 107 of Government of India Act pray- 
ing the High Couit to revise the order of 
the Court of the District Munsif of Devakotta, 
dated September 6, 1935, made inI A. 
No. 650 of 1935 in O. S. No. 6 of 1935. 
Messrs. A. V. Narayanaswamy Aiyar and 
M. V. Harihara Aiyar, for the Petitioner. 
Messrs. A. Swaminatha Aiyar and S. 
Thiagaraja Aiyar, for the Respondent. 
Judgment.—This petition arises out of 
an order of the District Munsif of Deva- 
kottai refusing to recast an issue in a suit 
and to add further issues. The suit is on a 
mortgage executed by Ist defendant. Second 
defendant is the minor son of the Ist defen- 


dant. Third defendant is a subsequent mort- . 


gagee. The bond is not in the possession of 
the plaintiff; it is with the 3rd defendant 
who is the petitioner here and it bears 
endorsements of payment, the last of which 
is in the handwriting of plaintiff's son (a 
step-son) a man by the name of Ponniah 
Pillai. The issues as originally framed were: 

1. Was the suit bond lost as alleged in 
para. .5 of the plaint ? 

2. Is the discharge pleaded true ? 

3. Whether the suit debt is true and 
binding on the 2nd defendant ? 

Third dtfendant asked the Court to recast 
the second issue so cs to put the burden on 
the plaintiff cnd to add four other issues 
two of which were: (a). Is the mortgage to 
8rd defendant true and binding cn the 
2nd defendant ? (b) To what relief, if any, 
is the plaintiffend 3rd defendant entitled ? 
The other two were: was plaintiff benamidar 
for her son Ponniah Pillai as alleged in 
para. 3 of 3rd defendant's written state- 
ment ? and is tke suit bad for non-joinder 
of parties, i. e., of Ponniah Pillai ? 

These two last issues do not arise in any 
ease and I shall not advert tothem again. 
The Court rejected petitioner's application 
and the question is whether this petition is 
maintainable under s. 115 of the Civil 
Procedure Code and whether it should be 
granted. The first point to be decided is 
whether a Court in framing issues or refus- 
ing to frame issues is in “the language of 
the seclion “deciding a case.” My answer 
is yes, if the onus of proof is involved in 
the form of the issue. If a Court says A 
must succeed on this point if B calls no 
evidence, that is 2 decision against B. The 
next point is whether in refusing to recast 
Issue No. 2 in the suit the Court acted with 
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materiel irregularity. Heretoo my answer 
is ‘in the’ affirmative. When a mortgage 
bond is on the face of it discharged and in 
the possession of the obligor, surely it is 
irregular to make the latter prove the fact- 
of discharge. The framing of issues prior 
to a trial is intended to give the parties 
notice of the facts which they must be pre- 
pared to prove. They must be ready with 
their evidence toprove these facts at the 
time of the trial. If a party has to prove 
nothing until his opponent has established 
some kind of case against him, he may, if he- 
thinks that no such case can be established, 
refrain from calling evidence at all and so 
save himself what may be a consider- 
able amount of trouble and expense. 
If, then to cast the burden of proof 
on the wrong party, is an irregularity 
as for the above reason, I think it is, the 
question still remains, is it a material 
irregularity ? That depends on the circum- 
stances of the case. In this case I think it 
was a material irregularity. The Full Bench 
decision of this Court in Krishnama Naidu 
v.Chapa Naidu (1), limits the cases when 
the Courts will interfere, to cases when 
there is a perverse decision on a question 
of law or procedure, a decision being 
perverse when it is a conscious depariure 
of some rule of law or procedure. And a 
Bench cf this Court has interfered in a . 
cese Rajagopala Aiyangar v. Ramanuja 
Aiyangar (2), wkere the Court in a suit for 
avcounts be{ween partners dispensed with 
proof of certain accounts by the party who 
produced them though their genuineness 
had been challenged by the other party. 
And recently in a case against a company 
for non-registration of a aransfer when by 
the Articles of Assoviaticn ithe company 
reserved to itself the right of refusing any 
transfer if it appeared to -it to be against 
the interests of the company, a Single Judge 
of this Court Mockett, J. interfered when 
the trial Judge bad framed the issue so as 
to cast the burden of proof on the defendant 
company. I have been referred to the 
decisions of Curgenven, J. and Walsh, J. 
also in two fairly recent cases C. R. P. 
Nos. 697 of 1926 and 699 of 1928, respective- 
ly where these learned Judges whose opinion 
is entitled to the greatest respect have 
refused to interfere in cases where thefpeti- 
tioner objected to the framing of the issues 
in the trial Court. Curgenven, J. who is 
followed by ee J., Soroen cited 


(1) 17 M 410. 
(2) AT R193 Mad, 607; 72 Ind, Cas. 459; (1923) M 
WN 292; 18 L W 165) 
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Krishna Naidu v. Chapa Naidu (1), with 
approval and I do not think these learned 
Judges meant in those decisions to decide 
that in no case could a material irregularity 
be committed by a Court in the framing 
of the issues. 

Before leaving this point I must advert to 
the argument of the learned Counsel for the 
respondent that since on the first issue “was 
the mortgage deed lost as stated by plain- 
tiff?,” the burden is placed on the plaintiff, 
therefore, the petitioner is not prejudiced: 
since itis not till the plaintif proves her 
case that the bond passed out of her posses- 
sion without her consent that the petitioner 
will have to prove the fact of discharge. 
I recognise the force of this argument but 
must observe again that the purpose of 
setting out the points for decision before 
the trial is to enable the parties to know 
what evidence they have to produce before 
the Court. Plaintiff in this case has to 
explain away the two facts: the endorse- 
ments on the document and the fact that 
the document is with the obligor and by 
merely leading some evidence that at some 
time she lost the document she does not get 
rid of the burden of proving that the debt 
is subsisting. Issue No. 2 must be recast 
in the sense prayed for by the petitioner. 

As for the two new issues which I think 

were admissible, I do not quite understand 
‘why the Court so summarily ruled them out. 
It is usual to decide the rights of a puisne 
mortgagee at the trial of the suit. Learned 
Counsel for the respondent refers me to the 
fact that no notice of the amendment was 
given to the lst and 2nd defendants and 
that may be why the issues were not allow- 
ed in by the lower Court. But since it is 
desirable that these issues should be tried 
to make an end of the litigation, there is no 
reason why when the lower Court receives 
this order, it should not re-entertain the peti- 
tion and decide it after causing notice to 
go to Ist and 2nd defendants. 
_ Petitioner has succeeded in the main. 
The order of the lower Court is modified in 
the sense indicated. Petitioner will have his 
costs of this petition. 

A. Order modified. 
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PATNA HIGH COURT 
Civil Appeal No. 272 of 1934 
March 16, 1936 
AGARWALA AND ROWLAND, JJ. 
GOCHURAN SINGH CHOWDHURY— 
APPELLANT 
-VETSUS 
RAMBALLABH DAS AND ANOTHER— 
RESPONDENTS, | 

Receiver—Insolvency Court appointing Receiver of 
mortgagor's property —Subsequent appointment of 
Receiver in mortgage suit—Effect of—Such sub- 
sequent appointment, if will be set aside. 

Considerations which apply in a suit between 
the mortgagee and his mortgagor may differ con- 
siderably from the considerations which arise where 
the interests affected are not of the mortgagor only 
but also of the mortgagor's creditors, The ap- 
pointment of a Receiver in the mortgagee's suit will 
have the effect of depriving the creditors in the 
insolvency proceedings of the benefit of the usufruct 
of the mortgaged property although the mortgagee 
has not yet obtained a final decreein the mortgage 
suit. Therefore, the appointment of a Receiver ina 
mortgage suit subsequent to the appointment of a 
Receiver in insolvency, will be set aside, 


C. A. from original order of the Sub- 
Judge, Shahabad, dated September 14, 
1934. 


Messrs. B. C. Sinha and H. Singh, for the 
Appellant. 
Mr. D. N. Varma, for the Repondents, 


Agarwala, J—The appellant is a 
Receiver appointed in the insolvency of de- 
fendants Nos. 1 and 2 who executed’a mort- 
gage in respect of sixteen annas of village 
Kalayanpur and 10 annas 8 pies of 8an- 
jhauli. The mortgagee sued on the footing 
of his mortgage and obtained a preliminary 
decree onJune 8, 1935. An appeal against 
that decree is panding in this Court. In 
the meanwhile the mortgagors were 
declared inso!vent and a Receiver was ap- 
pointed who has taken possession of Kala- 
yenpur. The plaintiffs in the mortgage suit 
also applied for the appoiniment of a Re- 
ceiver. In that suit the Court has passed 
an order appointing a Receiver. Au app2al 
was preferred against that order by the 
sons of the morigagors who were co-defen- 
dants in the suit. Their appeal was not 
pressed and has been dismissed. 

In the present appeal it has been contend- 
ed by the learned Advocate for the appellant 
that a Receiver should not have been 
appointed in the suit after the Receiver of 
the property of the insolvents had been 
appointed by the Insolvency Court; and it 
was further argued that the Court has no 
power to appoint a Receiver at the instance 
of a simple mortgagee, For this latter 


. 
. 
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Propbsition reliance was placed on the de- 
cision of this Court in Nrisingha Charan 
Nandy v.Rajniti Parsad Singh (1). For the res- 
pondents reliance was placed on the decisions 
in Paramasivan Pillai v. Ramasami Chettiar 
(2),and Rameshwar Singh v. Chuni Lal 
Shaha (3), in which it was held that a 
Receiver may be appointed at instance of 
a simple mortgagee. It is not necessary 
in the circumstances of this case to attempt 
to reconcile the divergence of views revealed 
by these decisions; but it may be men- 
tioned that considerations which apply in 
a suit between the mortgagee and his 
mortgagor may differ considerably from the 
considerations which arise where the in- 
terests affected are not of the mortgagor 
only but also of the mortgagor's creditors. 

In the present case the appointment of a 
Receiver inthe mortgagee’s suit will have 
the effect of depriving the creditors in tke 
insolvency proceedings of the benefit of 
the usufruct of the mortgaged property 
although the mortgagee has not yet obtained 
a final decree in the mortgage suit. The 
order we propose to make in the present 
case is to set aside the order appointing 
the Receiver in the mortgage suit so far 
as village Kalayanpur is concerned, and to 
direct the Receiver in insolvency to te-pay 
to the mortgagees the amount which they 
have spent to save the mortgaged property 
from sate for public demands and to 
see that future public demands are paid 
in due time to prevent the mortgaged 
property being sold. The appellant is en- 
titled to his costs. Hearing fee two gold 
mohurs í 

Rowland, J.—I agree. 

Ns Order set aside. 

(1) 13P LT 595; 142 Ind. Cas. 300; A I R 1939 
Pat. 360; Ind. Rul. (1933) Pat. 135. 

(2) 56 M 915; 145 Ind. Cas. 419; A IR 1933 Mad. 
570; 65 M L J 222; 33 L W 96; 6 R M 70 (F B). 

(3) 47 C 418; 56 Ind. Cas. 839; A I R 1920 Cal. 545; 
310 L J335. 


CALCUTTA HIGH COURT 
Civil Rule No. 1544 of 1934 
March 4, 1935 
S. K. Grosz AND MONATR, JJ. 
BHUPENDRA NATH KUMAR anp 
OTHERS-—CLAIMANTS—PRTITIONERS 
VETSUS 
JOONUS HAJI ABDULLAH or 5, BOLAI 
DUTT STREET, CALCUTTA—Drcarg- 
HOLDER AND ANOTAER—Opeosits PAKTIES 
Civil Procedure Code (Act V of 1908), ss. 115, 61, 
0. XXI, r. 63~—Execution proceedings—Parties defin- 
ing their respective rights—Remedy of aggrieved 
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party is to file suit under O. XXI, r. 83—Interfer- 
ence under s. 115—Purchase void by reason of being 
contrary to attachment—Attachment ceasing—Pur- 
chase, whether revives or still remains void. f 

Where the parties to the execution of a deore 
choose to define their respective rights, it is open: 
to the aggrieved party to file a suit under O. XXI, 
r. 63 of the Code of Civil Procedure. Consequently 
it would not be proper for the High Court to inter- 
fere under s. 115 of the Code of Civil Procedure at 
the instance of the aggrieved party. 

The claim referred to in s. 64, Civil Prceedure Code, 
is the claim of the decree-holder enforceable under 
the attachment. Ifa purchase is void by reason of 
its being made contrary to an attachment, it does 
not revive by reason of the attachment ceasing. An 
alienation which is null and void because made 
during an attachment which was subsisting cannot 
be validated by the removal of the attachment. 
Annamalai Chettiar v. Palamalat Pillai (2) and 
Ram Charan Lal v. Jubbe Sahoo (3), followed. 
Najim-un-nissa Bibi v. Nacharuddin Sardar (7), re- 
ferred to. Nageshwar Tewari v. Rupnarain Sukul 
(5) and Bhagwan Lal v. Rajenira Prasad Sahi (6), 
dissented from. Najim-un-nissa Bibi v. Nacharuddin 
Sardar (7), dissented from. 


O.R. against {he order of the Court of 
the 2nd Sub-Judge at Alipore (24-Parganas), 
dated September 24, 1934. 

Dr. S. C. Basak end Messrs. Khitish 
Ch. Chakravarti and Narendra Nath 
Choudhury, for the Petitioners. 

Messrs. Atul Chandra Gupta and A.S. 
M. Akram, for the Opposite Parties. | 

Judgment.—Tnis is an application for 
the yrevisionof an order dated Septem- 
ber 24, 1934, made by the learned Judge 
below dismissing a claim in execution pro- 
ceedings under the following circumstances, 
The predecessor of the present petitioners 
obtained a money decree against the op- 
posite party No. 2 for about Rs. 600. The 
opposite party No. 1 obtained another money 
decree against the same judgment-debtor 
for about Rs. 3,000. The petitioners put 
their decree into execution in Execution 
Case No. 268 of 1930 and attached certain 
properties including those now in suit on 
June 4, 1930. The opposite party No. 1 
took out his decree into execution in Exe- 
cution Case Ne. 228 of 1930 and attached pro- 
perties now in dispute on Septem- 
ber 18, 1930. On October 17, 1930, 
the judgment-debtor opposite party No, 1 
made a private transfer of the properties 
in favour of the petitioners for about 
Rs. 4,500 and out of this money Rs. 3,400 
was paid to a mortgagee who had taken 
the mortgage long before the attachment. 
Rupees 600 was credited to the petitioners’ 
decree and the balance was paid in cash. 
Then the p3titioners brought Title Suit 
No. 40 of 1931 fora declaration that the 
decree Obtained by the opposite party No. 1 
was collusive and the attachment was a 
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bogus one. The opposite party No. 2 was 
made a party tothis suit. The suit was 
subsequently referred to arbitration and on 
March 29, 1934, a decree wes made in 
terms of the award as follows: 

(a) The attachment effected at the in- 
stance of the opposite party No. 1 on Seplem- 
ber 18, 1930, in Execution Case No. 228 
of 1930 was declared to be valid end 
effective and the petitioners’ purchase on 
-October 17, 1930, was subject to that at- 
tachment. 

(b) The mortgage .mentioned aforesaid 
executed’ by the “judgment-debtor No. 2 
was to be valid and the petitioners hav- 
ing been subrogated to it were to geta 
mortgage decree and the attachment of the 
opposite party No. 1 was to be subject to 
-the said mortgage. 

(c) The amount due of the petitioners on 
account of the morlgage was fixed and made 
payable by a certain date failing which 
the mortgaged property would be ‘sold. 

(d) The petitioners’ Execution Case 
No. 264 of 1930 was restored to tile. Sub- 
sequently it appears the opposile party 


No. 1 proceeded with the Execution Case’ 


No. 228 of 1930 but on May 25, 1934, he 
having taken no steps, it was dismissed 
-for default. On the following day, however, 
he started afresh execution case being 
Case No. 93 of 1934 and again attached 
the said property. Thereupon the petitioners 
filed a claim underO. XXI,r. 58 of the 

Code of Civil Procedure for a declaration 

” that their position remained unaffected by 
“the subsequent attachment. The learned 
Judge below held thatthe Execution Case 
No. "228 of 1930 having been dismissed 
on May 25, 1934, the attachment ceased 
thereby. Buthe also held that, both ac- 
cording tothe decree in terms of the award 
and according to the provisions of s. 64 of 
‘the Code of Civil Procedure, the transfer 
made in favour of the petitioners on Oc- 
tober 17, 1930, was void as against ihe 
decree-holder opposite party No. land in 
that view he dismissed to petition. Against 
that judgment we are asked to interfere 
under the provisions of s.115 of the Code 
of Civil Procedure. 

It is contended for the oppesite party that 
an effective answer to this petition is the 
fact that according to the decree following 
upon the award made on March 29, 1934, 
the petitioners have been subrogated to 
the position of the mortgagee and the attach- 
ment of the opposite party No. 1 was made 
‘subject to the mortgage decree. In any 
case the parties have chosen to define 
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their respective rights and it was 
open io the aggrieved party to file a 
suit under O. XXT, r. 63 of the Code 


cf Civil Procedure. Consequently it would 
not be proper forthis Court to interfere 
under s. 115 of the Code of Civil Proce- 
We think that this contention is 
right and it should be given effect to. 

On the question oflaw itis contended 
that under the provisions of s. 64 of the 
Ccde of Civil Procedure, the attachment 
made in Execution Case No. 228 of 1930 hav- 
ing ceased, the subsequent attachment 
made i in Execution Case No. 93 of 1934 was 
not in continuation of the previous attach- 
ment andtherefore it cannot be said that 
the transfer which might have been void in 
the previous attachment is void in the sub- 
sequent attachment. In reply to this it was 
pointed out thatthe concluding words of 
s. 61 “as against all claims enforcible 
under the attachment” were introduced in 
the Code of 1877 by s. 276 following upon 
the Privy Council case of Anund Loll Doss 
v. Jullodhur Shaw (1) which construed the 
corresponding s. 240 of the old Code of 1859 
to mean thata ay alienation was only 
void as against the a taching creditor. It 
is noteworthy that the pe is “en force- 

able” and not “enforced” , AS was pointed 
out by Seshagiri J., in the case of Annama- 
lai Chettiar v. Palamalai Pillai (2). In the 
present case the claimant is the transferee 
during attachment. The claim referred to 
in s.64 is the claim ofthe decree-holder 
enforceable under the attachment. It cannot 
be said that the claim of the decree-holder 
who is opposite party No.1 was not en- 
forceable under the attachment pending 
which the present petitioners made their 
purchase. lt stands to reason thatif the 
purchase .was void by reason of its being 
made conirary to the attachment, it does 
not revive by reason of the attechment 
ceasing. Authority for this is afforded by 
the case of Ram Churn Lall v. Jhubbe 
Sahoo (3) where it is laid down under 
similar circumstances that an alienation 
which is null and void because made during 
an attachment which was subsisting, cannot 
be validated by the removal of the attach- 
ment. Dr. Basak appearing for the peti-. 
tioners hes relied on the cese of Gobind 
Singh v. Zalim Singh (4) and another Als 

Sea 14M I A543; 10 B L R 134; 17 W R 313; 4 Suther 

Po 41 M 265 at p. 278; 43 Ind. Cas. 539; A I R 1918 
Mad. 127; 22M L T 461; 33 M LJ 707; (1917) MWN 
ir. n Ww LW As E B). 


(4) 6 z va A "W N1889 184, 
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lahabad case namely the case of Nagesh- 
war Tewari v. Rupnarain Sukul, 97 Ind, 
Cas. 547 (5) and the case of Bhagwan Lal 
v. Rajendra Prosad Sahi (6). He has also 
referred to the case of Najimunnessa Bibi v. 
Nacharuddin_ Sardar (7). So far as the last 
mentioned case is concerned, itis only re- 
levant forthe purpose of showing that an 
attachment may cease and a subsequent 
attachment may not be in continuation of 
it. That is in accordance with O. XXI, r. 57, 
and does not carry: us any further. As 
regards the other cases we must disagree 
in so far as they support the proposition 
that, where an attachment has been made, 
a private transfer contrary to such attach- 
ment may not be void as’against a claim 
enforceable under the attachment on the 
ground that the attachment has ceased. 
But it may be pointed out that in all 
those cases the circumstances were some- 
what different. In the two Allahabad cases 
the decree holder had made an auction- 
purchase at a subsequent attachment and 
he then brought a suit to declare a transfer 
made during a previous attachment void. 


In the Patna case a mortgagee, pending ` 


attachment, brought the suit fur a decla- 
ration that an auction-purchase made by 
the decree-holder at a subsequent attach- 
ment was made subject to his mortgage. 
In any case we are of opinion that the 
learned Judge has taken the correct 
view. ' 

The Rule, therefore, stands discharged 
with’ costs — hearing fee is assessed at three 
gold mohurs. ' 

D. re - Rule discharged. 


(5) 97 Ind, Cas, 547. 
(8) AIR 1923 Pat. 564; 77 Ind. Cas. 1; 4P LT 


(7) 510 548; 83 Ind. Caz, 233; 390 L J 418; AIR 
1994 Cal. 744. 





MADRAS HIGH COURT. 
Second Civil Appeal Nc. 427 of 1935 
October 23, 1935 
PANDRANG Row, J. 
K. SANGAPPA—Derenpant— 
APPELLANT 
versus 
SUNKU SUBBARAYUDU— PLAINTIFF 
| —RESPONDENT 
Madras Local Boards Act (II of 1922), s. 5— 
Election of President of Board—Election of Presi- 
dent of'meeting before taking outh of allegiance 
—Validity of election, of President of Board— 
Date of meeting altered by temporary Presigent— 
Members holding meeting on previously notified 
date-Validity of meeting. 
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Where the members of a Panchayat Board who had 
assembled at a meeting to elect the President of 
the Board, elected the President of the 
meeting before taking the oath of allegiance 
andthen, after taking the oath ofallegiance, elect- 
ed the President cf the Board: 

Heid, tne election of the President of the Board 
cannot be held to be invalid merely because the 
members had not taken the oath of allegiance 
before proceeding to elect the President of the 
meeting. 


It dces not follow that because under the law 
a temporary President had power to fix the date 
for the meeting for election of the President, he 
would have necessarily: the power to change cr 


alter that date at his own pleasure or that a 
meeting which is actually held in accordance 
with a notice issued by him becomes invalid 


because he thought 
fix another date. 


fitto change his mind and 

§. 0. A. against the judgment and dec- 
ree of the District Court, Anantapur, in A. 
8. No.3 of 1935, preferred against the 
judgment and decree of the Court of the 
District Munsif of Penukonda in O. 5. 
No. 497 of 1931. 


Judgment.—This is an appeal from the 
decree of the District Judge of Ananta- 
pur, dated July 11,1935. declaring that 
plaintiff in O. S. No. 497 of 1931 on the 
file of the District Munsif’s Court of Penu- 
konda was duly elected President of the 
Bukkapatnam Panchayat Board and issuing 
an injunction restraining the defendant 
from acting as the temporary President of 
the said Board and from interfering with 
the plaintiffs right as President. The 
suit was dismissed by the trial Court’. on 
the sole ground that the oath of allegi- 
ance had been taken by the members who. 
had assembled at the meeting for electing 
a President not before the President of 
the meeling was chosen by them, bat only 
afterwards. It is common ground that 
before the actual business of the meeting, 
that is to say, the election of the President 
of the Board was proceeded with, the oaths 
of allegiance had been taken, and the ob- 
jection was only to the selection or choice’ 
of the President for the meeting itself 
before it proceeded to elect the President 
of the Board. In allother respects the 
findings of the trial Court were in favour 
of tke plaintiff, namely, that the defend- 
ant was not justified in allering the date 
of election end that in spite of such altera- 
tion the other members were entitled to 
meet and proceed with business on the 
date of the meeting originally fixed 
and that as a matter of fact there was 
a meeting of the membersof the Board 
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onthe datein question when tke plaintiff 
was elected as President. It is stated in 
the judgment cf ihe learned  Wistrict 
Judge that these findings of the trial Court 
in favour of the plaintiff-appellant were 
not disputedand the only question that 
wes decided by the lower Appellate Court 
was waether ihe election was invalid on 
account of the fact that no oath of allegi- 
ance hed been taken before ths meeting 
chose its President for the day. This ques- 
tion was enswered in the negative by the 
District Judge andhe accordingly allow- 
ed the appeal. 

In this seccnd appeal, besides this ques- 
tion, another question has been sought to be 
raised, which was decided in favour of 
the plaintif by the trial Court, namely, 
whether the temporary President, that is, 
the defendant, had authority to alter the 
date of the meeting once fixed, orto put 
the question in different language, whe- 
ther the meeting of the members of the 
Board actually held on Ncvember 12, 1934, 
in accordance with the notice issued by 
the temporary President was not a valid 


meeting merely because the date cf the’ 


meeting was subsequenlly altered by tLe 
temporary President. On this part of the 
case I am of opinion that the finding of 
the trial Court was rigat and it would 
appear that no argument was addressed 
on this point {othe lower Appellate Court. 
It does not follow that because under the 
law a temporary President had the power 
to fix the date for the meeting 
for the election of the President he 
would have ‘necessarily the power to 
change or alter the date at his own 
pleasure or that a meeting, which is 
actually held in accordance with a notice 
issued by one who has the authority under 
the law to issue it, becomes invalid þe- 
cause the authority which issued the pre- 
vious notice thinks fit to change itsmind 
and fix another date. I am, therefore, of 
opinion that the meeting actually held was 
a valid meeting in spite of the change in 
the date of the meeting subsequently noti- 
fied by the defendant. 

As regards the other point, it is enough 
for me tosay that I concur in the con- 
clusion arrived at by the learned District 
Judge though Ido not agree with Lim that 
s. 30 of the Local Boards Act has any 
bearing on the facts of the present case. 
The oath of allegiancehas io be taken at 
- a meeting of the Board and it is obvious that 
the meeting of the Board cannot be held 
without some one to preside over it for 
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the purpcse of that meeting and it cannot 
be said ihat ihe chocsing of a Chairman 
or President for the meeting is an act 
which is declared to ‘be invalid unless 
there is a previous taking of the cath of 
allegience. The choosing of a President 
for a meeting cannot by itself be regarded 
as the act of any member as such which 
is contemplated in s. 5ofthe Madras Act 
11 of 1922. Jt cannot be said that that Act 
contemplated that there should be a meet- 
ing of the Board without some one to pre- 
side over it when the object of the meet- 
ing was to enable the members to take their 
oaths of allegiance. The finding of the 
lower Appellate Court on this matter is in 
my opinion right. It therefore follows 
that the second appeal must fail. It is 
accordingly dismissed with costs, 
Leave to appeel refused. 


A. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 243 01 1930 
September 30, 1935 
VaRADACHAKIAR AND PANDRANG Row, JJ. 
A.C. NARAYANA AYYAR alias 
NARAYANASAWMI AYYAR—Piaintisp— 
APPELLANT . 
VEVSUS 
T. A. GOPALASAWMY AYYAR AND 
_OTHERS—D&EFENDANTS—-RESPONDENTS 

Hindu Law—Widow—Arrangement between mother- 
in-law and widowed daughter-in-law to divide the 
estate with consent of presumptive reversioners, 
whether binds actual reverstoners—Reversioner 
taking benefit under arrangement—Estoppel. 

After the death of a Hindu his mother and his 
widow entered into an alrangement with the pie- 
sumptive reversioneis which in effect divided the 
estate between the mother-in-law and the daughter- 
in-law with power to alienate to discharge debts. 
In a suit by the grandson of one cf the p:esump- 


. tive reversioners who had consented toth arrange- 


ment: 

Held, as the plaintiff was a ieversioner in his 
own iight and nob himself a party to the settle- 
ment and ashe had not retained any benefits 1e- 
ceived by his giandfather, the plaintiff was not pre- 
cluded from questioning the widow's absolute 
power to deal as she liked with the share allotted 
to her under the arrangement : 

Held, also that the attestation to the docu- 
ment by the plaintifi's giandfather did not 
cunve16 tLe widew's limited estate into an absclute 
estate foi all PUL ECSES. Hargouda Annogowda v, 
Bhausaheb (2), distinguished. 

C A. against tLe decree of the District 
Court of ast Tanjore at Negapatam in 
O. S. No. 22 of 1929. 

Varadachariar, J—This appeal arises 
dut of a suit brought by the plaintifi-appel- 
lant claiming to be one of the reveysioners 
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to the estate of one Venkatarama Ayyar who 
died in 1859. Defendants Nos. 2 and 3 
are the other reversioners of equal grade 


with the plaintiff. Plaintiff accordingly 
claims a fourth share of the suit pro- 


perties. The third defendant claims under 
a will Ex. 9-A executed in 1928 by the 
widow of Venkatarama Ayyar by name 
Meenakshi Ammal. The fourth defendant 
is the nephew of the said widow and is 
in possession vf certain properties which 
he inherited from his father who got them 
partly under a gift deed, Ex. VIII executed 
by the widow and partly under a Court 
sale Ex. VIl in execution of a mortgage 
decree obtained against the widow. 

The learned District Judge has dismissed 
the plaintiffs’ suit mainly on the strength 
of an arrangement entered into between 
the widow and her mother-in-law in the 
year 1859 with the consent of ihe pre: 
sumptive reversioners (Exs. I and I-A). 
Briefly stated, the effect of that arrangement 
was that the mother-in-law and the dau- 
ghter-in-lew divided the estate between 
themselves undertaking liability for por- 
tions of the debts due by the deceesed 
Venkatarama Ayyar. It was apparently 
considered necessary that the widows 
should be able io alienate portions of the 
properties to facilitate the discharge of 
debts. | 

But Exs. I and I-A, however, contained 
words which may connote a general power 
of alienation for both the ladies. Some 
years after Ex. I, the mother-in-law sold a 
portion of the property to astranger (K.I): 
she also executed (1) a mortgage (Ex. II) 
to Sundarappier, one of the presumptive 
reversioners and the grandfather of the 
plaintiff, and (2) another document (Ex. V) 
in favour of the same person whereby she 
made over to him all the properties that 
remained with her out of what she got 
under Ex. I, on condition that Sundar- 
appier should discharge a mortgage debt 
which she- had undertaken to pay and 
also maintain her during her lifetime. 
‘She lived for more than twenty years 
thereafter and was being maintained by 
Sundarappier. Meenakshi Ammalon her 
part alienated a one-eighth pangu by way 
of gift under Ex. VIl in favour of her 
brother on the cecasion of the comple- 
tion of her Somararazcritam. Another one- 
eighth pangu was sold away in a Court 
sale in execution of a mortgage decree 
obtained against her and the remaining 
one-half pangu was *bequeathed by her 
ander Ex, X-A. . 
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It only remains to refer-to a litigation, 
O. S. No. 302 of 1906 cn the file of thé 
Mayevarem Munsif's Court whereby Me- 
enakshi Ammal attempted to recover from 
Sundarappier's branch the properties which 
they had received under Ex. V. Exhibit A | 
is the plaint thereinand Mx. VJ, the written 
statement of the first defendant therein. 
Meenakshi Ammal asserted that the prc- 
perlies were given over to her mother-in- 
law for her maintenance while the present 
first plaintiff as the second defendant 
therein asserted that the mother-in-law . 
took the properties absolutely under Ex. 1. 
The litigation did not proceed to a decision. 
On the facts above stated the learned 
Judge was of opinion that the principle 
of the decisions of the Privy Council in 
Kanhai Lal v. Brij Lal (1), end Rangouda 
Annagouda v. Bhausaheb (2), applied to 
the case and that the reversioners were 
precluded from questioning the power of 
Meenakshi Ammal to deal as she liked 
with the share allotied to her under 
Ex. I. We think that the learned Judge 
has misunderstood the effect of these esses. 
The decisions of the Judicial Committee 
turned upon the fact that the person who 
subsequently attempted to question ihe 
terms of the settlement was himself a 
party to the settlement and had taken 
benefits thereunder. In the case in 
Rangauda Annagouda v. Bhausaheb (2), 
at p. 7* their Lordships take care to add 
that if the actual reversioner turned out 
to be a different person, the position may 
be different. Iù the present case the 
plaintiff and defendants Nos. 1 to 3 are 
according to law reversioners in their own 
right and were not parties to the origi- 
nal settlement of 1859 nor will it be 
reasonable to say that they have retained 
any benefits received by Sundarappier 
under that settlement. All that Sundar: 
appier did by attesting the original settle- 
ment was to give room to the inference 
that that was a fair settlement of the 
disputes between the two ladies and the 
best way for making arrangements for the 
discharge of debts due by the estate of 
Venkatarama Ayyar. We do not think that 
his attestation of that document would 
(0, 40 A 487; 47 Ind. Cas. 207; 220 W N9141; 8 
L W 212,24 ML 123; 35M LJ 459; 16 AL J 
825; (1918) M W N 709;28 © L.J 3994; 5 PLW 


234; Z0 Bom. L R 1018; 45 IA 118 (PO). 


(2) 52 B i; 105 Ind. Oas. 708; A IR 1927P © 
227; 53 M LJ 350; 46 CL J 267;4 O W N8786; 3) 
M L T250; (1927) M W N 736; 29 Bom. L R 1380; 32 
OWN 88; 27 LW 140; 54 1A 396 (P Ó). 
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justify the conversion of the widow's- 


limited estate into an absolute estate for 
all purposes. The two alienations in his 
favour made by the mother-in-law, namely 
those under Exs. Iland V were for con- 
sideration and would not impose upon him 
any disability either by way of estoppel 
or an inference of ratification of all trans- 
actions that Meenakshi may choose to enter 
into. They might as well have been. made 
in favour of strangers. As regards the 
written statement filed by the present first 
plaintiff as defendant in O. S. No. 302 of 
1906, it really carries the matter no fur- 
ther. When the widow as plaintiff repu- 
diated Ex. I by merely referring to the 
mother-in-law’s Interest as one for main- 
tenance, the present first plaintiff insisted 
upon the arrangement under Ex. I.’ It 
could not have misled the present con- 
testing defendants so as to give rise to any 
estoppel. 

We are, however, not prepared to agree 
with the plaintiff's contention so far as 
Exs. VIL and VII are concerned. We see no 
reason to hold that the Court sale under 
Ex. VII was not for a debt binding on he 
estate nor are we at this distance of time 
prepared to say that the gift under Ex. VIII 
was improper or unjustifiable, under the 
Hindu Law. What the third defendant 
claims under the will Ex. IX-A stands on 
a wholly different footing. It could not 
possibly be said to have been for the dis- 
charge of debts due by the husband's 
estate or for any other purpose binding 
upon the estate under the Hindu Law. 

The decree of the lower Court will 
accordingly be set aside so far as the 
properties covered by Ex. IX, IX-A are 
concerned. The first plaintiff will be en- 
titled toa fourth share in respect of that 
portion of Venkatrama Ayyar's estate. 

With reference to Issues No. V-A and 
V-B, we direct that [tems Nos. 27, 29 and 
31 of the plaint schedule be excluded 
from the decree. 

In the result, the appeal is dismissed 
with costs as against the fourth and 8th 
respondents and allowed with costs both 
here and in the lower Ccurt as against the 
tenth respondent. 

A. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1962 of 1935 
May 1, 1936 
Trex Onanp, J. 
MAGAN NATH AND otsers— 
PLAINTIFFS—APPELLANTS 
Versus 
HARBANS SINGH AND OTHERS— 


DEFENDANTS-——RESPONDENTS 

Res judicata—Civil Procedure Code (Act V of 1908), 
3.11, Expl (vi), O. I, r. 8—Former suit not in re- 
presentative capacity—Decision therein, w..ether can 
bar subsequent suit in representative capacity— 
Exception to this rule—Evidence Act (I of 1872), 
s. 35—Municipal Registers of tharas and khana- 
sumari—Comptlors not shown to be under statutory 
obligation to enquire about ownership of “wells"—~Ad- 
missibility for purpose of proving ownership of well. 

In a representative suit, instituted under O. I, 
r. @ of the Code of the Civil Procedure, the 
decision in a former suit does not operate as res 
judicata by force of s. 11, Exp. (vi), unless the former 
suit was instituted in compliance with the above 
Rule, namely, by permission of the Court, the Court 
giving notice ae therein prescribed to all persons 
interested. But to this there is possibly an excep- 
tion, where the former suit having been litigated 
bona fide on behalf of the plaintiff and others with 
a common right, the omiesion to comply with the 
rule has been inadvertent, and no injury therefrom 
has been sustained by the plaintiff in the second 
guit. Where, therefore, the plaintiffs in the former 
suit preferred to fight out the case in their indi- 
vidual capacity and not on behalf of the numerous 
other persons who, in common with them might 
have been affected by the acts of the defen- 
dant complained of, it cannot be said that the omis- 
sion to comply with r. 8 was due to “inadvertence” 
and under these circumstances, the case Cannot fall 
within the “possible exception” mentioned above. 
Sonachalom Pillai v. Kumaravelu Chettiar (1) held 
overruled by Kumaravelu Chettiar v. Ramaswami 
Iyer (2), Kumaravelu {Chettiar v. Ramaswami Ayar 
(2), followed. Bishen Singh v. Bakhshish Singh (3), 
distinguished. 

Where it has not been shown that there was any 
statutory obligation on the officials who had pre- 
pared the Municipal Registers of tharas and khana- 
sumari to make enquiries as to the ownership of 
“wells,” these entries are not admissible under s. 35 
of the Evidence Act or any other provision of law 
for the purpose of proving the ownership of wells. 
[p. 820, cal. 1.) 

S. C. A. from a decree of the District 
Judge, Amritsar, dated May 20, 1935, re- 
versing that of the Sub-Judge, Second 
Class, Amritsar, dated June 16, 1931. . 

Mr. Shamair Chand, for the Appellanis. 

Mr. Dev Raj Sawhny, forthe Respoud- 
ents. 

Judgment.—This second appeal arises 
out of a suit instituted by five plaintiffs 
(appellants), as representatives of the resi- 
dents of Chauk Darbar Sahib and the 
neighbouring bazars in Amritsar aguinst 
the defendant (respondent) for a perpetual 
injunction restraining him from removing 
a door which Le has constructed in front 
of a small well situate in Khasra No. 1137. 
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The suit was brought in a representative 
capacity with the permissionof the Court 
under O. I, r. 8, Civil Procedure Code, and 
it iscommon ground between the parties 
that all the necessary formalities for a suit 
under that rule have been fully complied 
with. The well in question adjoins a shop, 
now owned by the defendant and is roofed 
tkere being no buildings on the two 
upper stories above the well which are 
admittedly owned by the defendant. The 
plaintiffs alleged in the plaint that the weli 
is wakf, that the residents of Chauk Darbar 
Sahib and the neighbouring bazars had 
been drawing water from it for drinking 
purposes for over fifty years, that the 
defendant had purchased the adjoining 
shop and the rooms above the well about 
three years before the suit, that lately he 
had constructed a door in front of the 
well shutting out accessfrom the bazar, 
and that he intends to fill up the well 
and convert it into ashop. In the alter- 
native, they alleged that if the well were 
not found to be wakf, the plaintiffs and 
other inhabitants of tbe locality had 
acquired an easement to draw water from 
it. They accordingly asked for an injunc- 
tion requiring the defendant to remove 
the door and the shutters and directing him 
not to fill the well and notto obstruct the 
residents of the bazar and other Persons 
from drawing water from it. 

The defendant traversed the allegation 
that the well was wakf and pleaded that 
it was his private property. He also denied 
that the plaintiffs or the inhabitants of the 
locality had acquired any easement to 
draw water from it. He fuither pleaded 
that the suit was barred by res judicata 
by reason cf the decision of Lala Gokal 
Chand, Munsif, dated October 19, 1918, in 
a suit instituted by Mul Chand and others 
against Thakar Singh (from whom the 
defendant had purchased the property re- 
cently), which was affirmed on appeal by 
Mr. Brasher, District Judge, on February 
12, 1919. 

The trial Judge held that the decision 
in the previrus suit did not bar this 
suit, and that it had been proved that the 
_ well was wakf for the use of the inhabi- 
tants of the Chauk Darbar Sahib and the 
neighbouring Mohallas, who had been 
drawing water from it for over fifty years. 
He accordingly granted the plaintiffs the 
injunction asked for. 

On appeal by the defendant the learned 
Additional District Judge held that the suit 
was barred by Expl. (VI) ofs. 11 of the 


oe 


MAGAN NATH v. HARBANS siNGH (LAH) 


16310 


Civil Procedure Code. He observed that 
this finding was sufficient to dispose of 
the appeal and, therefore, it was unnecessary 
for him to examine the case any further. 
He, however, proceeded “very briefly" to 
consider the points which arose on the 
merits and came toth3 conclusion that 
the plaintiffs had failed to prove that 
the well was wakf and it was the private 
property of the defendant. He held it es- 
tablished. that the inhabitants of the 
locality hed been drawing water from the 
well for more than fifty years, but he found 
that their user was permissive and not as 
of right. On these findings he accepted the 
appeal and dismissed the suit. 

The plaintiffs have come in second ap- 
peal andit has been contended on their 
behalf that the decision of the learned Ad- 
ditional District Judge on the question of 
res judicata is erroneous and that his find- 
ings that the property is not wakf and 
that the easement alleged by the puaintiffs 
has not been established, are vitiated by 
the improper admission of inadinissible 
evidence and by the illegal exclusion of 
important evidence. 

It will be convenient to deal first with 
the plea of res judicata upon which the 
decision of the learned Additional District 
Judge princip.lly rests. It appears that 
m 1917 the predecessors-in-title of the 
plaintiff, who owned the adjoining shop at 
the time, had built a staircase to provide 
access to the rooms above the well, and had 
also opened a window in the wall of the 
shop towards the well and constructed a 
water-spout over the platform close to the 
well. One Mul Chand and two other per- 
sons brought a suit for an injunction 
directing the then defendant to close the 
window and the water-spout and remove 
the staircase. In the plaint, they alleged | 
that the well was wakf for the benefit of 
the residents of the Chauk Darbar Sahib 
and that the then plaintiffs, in common with 
other residents, had the right to draw 
water from it. A perusal of the” plaint 
and the judgments in that case shows, how- 
ever, that tLe plaintiffs did not purport to 
sue, or conduct the proceedings on behalf of 
the residents of the Chauk in a represen- 
tative cap..city. They merely sued to seek 
relief for an injury done to them indivi- 
dually by infringement of a right which, 
they alleged, they enjoyed in common with 
other residents of the locality. The Munsif 
Leld that the well had not been proved 
to have been made wakf and dismissed the 
suit. On appeal, the Distri Judge 
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(Mr. Brasher) affirmed the finding of the 
trial Court but the well was not wakf and 
also held that even if it was wakf, the 
opening of the window and a water-spout 
and the coas.ruction of the staircase did 
not cause any obstruction to the drawing 
of the water from the well, and, therefore, 
no case for issue of «a mandatory injunc- 
tion- had been made out. He accordingly 
dismissed the appeal. 

The learned Additional District Judge has 
held that the decision of Mr. Brasher in 
the suit above mentioned bars the present 
suit under s. 11, Expl. (VI), Civil Procedure 
Code. In support of this conclusion the 
learned Judge has referred to many rul- 
ings, the principal of which isa Full Bench 
decision of the Madras Hizh Court re- 
ported as Sonachalam Pillai v. Kumara- 
velu Chettiar (1). The judgment of the 
Full Bench in the case, however, had been 
reversed on appeal by their Lordsaips of 
the Privy Council in Kumaravelu Chettiar 
v. Ramaswami Iyer (2), Though the judg- 
ment of their Lordships had been publish- 
ed two years before the learned Addition- 
al District Judge heard the present case, it 
appears that his attention was not drawn 
upon it. In that case, their Lordships ruled 
instituted 
under O. I, 1.8 of the Code of Civil Pro- 
cedure, 1908, the decision in a former suit 
does not operate as res judicata by force 
of s. 11, Expl. (VI), unless the former suit 
was instituted in complianve with the 
above rule, namely, by permission of 
the Court, the Court giving notice as 
therein prescribed to all persons interest- 
ed. Their Lordships, however, observed 
that there is possibly an exception, wnere 
the former suit having been litigated 
bona fide on behalf of the plaintiff and 
others with a common right, the omission 
to comply with the rule has been inad- 
vertent, and no injury therefrom has been 
sustained by the plaintiff in the second 
Applying these rules to the parti- 
cular case before them, their Lordships 
found that the former suit had heen in- 
stituted without the permission of the 
Court under the corresponding provision of 
the Code then in force and, moreover, had 


not been instituted or conducted as a re- 


(1) 51 M 128; 107 Ind. Cas. 625; A I R 1928 Mad. 
77; 54 M LJ 8; IL T40 Mad. 23; 27 L W 216 


(E. B). 
(2) 56 M 657; 143 Ini. Cas. 665; Ind. Rul. (1933) PO 
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presentative suit, and, therefore, no res 
judicata arose in the second suit. 

It is contended by Mr. Dev Raj Sawany 
for the defendant-respondent that this case 
falls within the “exception” and not’ the 
“general rule” as enunicated by their Lord- 
ships inthe above case. Ihave no doubt 
thit this contention is without force. Ad- 
mittedly, the previous suil was not insti- 
tuted under O. I, r. 8. As already stated, 
the phint and the proceedings of that suit 
do not show that it was conducted as a 
representative suit. Nor can it be argued 
that the omission to comply with the pro- 
visions of r. 8 had been inadvertent. It ap- 
pears that the then defendant had definite- 
ly raised toe plea that if the plaintiffs 
were suing on behalf of lhe residents 
of the locality in general, they should have 
brought the suit under O. I, 1. 8, Givil 
Procedure Code, or with the sanction of 
the Collector under s. 91. The plaintiffs, 
however, ignored this plea and mide no 
attempt to amend the plaint or to comply 
with the requirements of O. I, r. 8, or to 
obtain the sanction of the Collector under 
s. 91. Taey preferred to ‘ight out the case 
in their individual capacity and not on 
behalf of the numerous other persons who 
in common with them might hive been 
affected by the acts of the defendant 
complained of. It cannot, therefore, be said 
that the omission to comply wita b. 8 was 
due to “inadvertence”. In these circum- 
stances, the case cannot fall within the 
“possible exception” metioned in . their 
Lordships’ judgmentin Kumaravelu Chet- 
tiar y. Ramaswami Iyer (2). 

Mr. Dev Raj Siwhny for the respondent 
referred me to a recent decisinn of a 
Division Bench of this Court reported as 
Bishen Singh v. Bakhshis Singh (3) as an 
analogous case in which Expl. (VI) of s. LL 
was held applicable. Taat case, however, 
is clearly distinguishable. Taere, the de- 
fendant had constructed a wallon a piece 
of the shamilat which formed purt.of the 
abadi, and the lambardar of the village, 
who was one of the proprielors had sued 
for the demolition of the wall. In the 
plaint he had expressly stated that he was 
claiming the relief “for himself and for all 
the other persons interested therein". , A 
large number of proprietors appeared as 
witnesses in support of the claim but the 
suit was dismissed. Subsequently, two 
other proprietors who had appeared as 
witnesses in the lambardar's suit, brougat 


(3) AIR 1938 Lah. 13; 1&8 Ind, Cas. 540; 8 R L 
280. 
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an action under O. I, r.8, for the same 
relief. The learned Judges held that the 
former suit had been instituted and conduct- 
ed as a representative one and, the “excep- 
tion” mentioned by their Lordships in the 
Privy Council decision above cited, ap- 
plied, and, therefore, they held that the 
second suit was barred under [xpl. (VI). 
Obviously the facts in the case before us 
are different. 

In my opinion to this case the general 
rule laid down hy their Lordships clear- 
ly applies, andI hold that the decision 
of Mr. Brasher in Mul Chand's suit does 
not bar the present suit. 

The learned Additional District J udge 
after deciding the plea of res judicata in 
favour of the defendant, observed that it 
“had become unnecessary for him” to 
eximiue the case any further. But as 
airezdy stated he proceeded to refer “very 
briefly” to the issues on the merits and 
recorded his findings against the plaintiffs. 
The discussion of this part of the case is, 
therefore, not as fullas it ought 10 have 
been, and the learned J udge has erroneous- 
ly relied upon evidence which is legally 
inadmissible and excluded from considera- 
tion important evidence on untenable 
grounds. In deciding against the plaintiffs 
on the main point as to whether the well 
is or isnot wakf, he has taken into con- 
sideration certain extracts from 
pal records. These extracts from (1) the 
register of tharas and(2) the register of 
khanasumari of Amrilsar City. li is 
difficult to see how these registers are 
admissible for the purpose of proving the 
ownership of the well. It has not been 
shown that there was any statutory obliga- 
tion on the officials whohad prepared these 
registers to make enquiries as to the 
ownership of “wells” and, therefore, these 
entries are not admissible, under s. 35 of 
the Evidence Act or eny other provision 
of law fot this purpose. It appears from 
the statement of the Municipal clerk 
that there was a separate register for 
wells but it could not be found, and no 
extract from entries therein was produced. 
It is also significant, that in the extract 
from the register of tharas, the column 
for the name of the “proprietor” is left 
blank. Ih the other register the defend- 
ant’s predecesscr is shown as the owner 
of the adjoining shop, but there is no dis- 
pute on that point between the parties. 
I hold, therefore,-that the learned Judge 
was in. errorin admitting these entries 
into evidence and zelying upon them. 


MAGAN NAT v. HARBANS SINGH (LAH.) 


Munici-. 


163 IC 
The learned Additional Judge is also in 
error in his reasoning for excluding from 
consideration the slab, which is stated to 
have been taken out from the inner wall 
of tLe well under the trial Judge's per- 
Sonal supervision and which was exhibit- 
ed in the case next day, when one Balwant 
Singh was examined for the purpose 
of reading the inscription. The trial J udge 
had relied very largely on the inscription 
on this slab in proof of the wakf nature of 
the property. The learned ‘Additional 
District Judge, however, rejected it on 
various grounds, the principal of which was 
that the Subordinate Judge should have 
himself gone into the witness-hox and de- 
posed that the slab actually produced 
before him in Court was the one which 


had been taken out from the well in his 
presence on the previous day. I need 
hardly say that this reasoning was 


obviously wrong. No objection as to the 
identity of the slab appears to 
have been taken on behalf of the defendant 
at the time of its production in Court.. 
Indeed, after Balwant Singh had been 
examined, the defendant asked for an 
adjournment to produce another expert 
reader of inscriptions, in order to contra- 
dict Balwant Singh's reading of it. The 
learned Subordinate Judge granted an ad- 
journment for the purpose, but at the next 
hearing the defendant stated that he had no 
witness to produce. At the time of argu- 
ments, however, the identity of the slab 
appears to have been questioned for the 
first time. In the circumstances, I do not 
see how the Subordinate Judge could have 
been expected to put himself into the wit- 
ness-box before himself, and depose on oath 
that the slab before him was the one 
which had been taken out from the well 
in his presence the day before. Counsel 
for the appellant has raised several objec- 
tions tothe other reasons given by the 
learned District Judge fcr rejecting the 
slab. I do not, however, think it neces- 
sary to go into them at this stage asl 
have reached the conclusion that the find- 
ings of the learned Additional District 
Judge on questions of fact are based partly 
upon inadmissible evidence and partly to 
the exclusion of legally admissible evidence. 
In these circumstances the proper course is 
to set aside the judgment and decree and 
remand the case for re-hearing and re- 
decision after a consideration of the 
entire legal evidence on the record and 
after excluding from consideration the 
entries from Municipal records, which I 
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have held to be inadmissible. 

I wish to make it clear that anything 
that I may have said in this judgment 
should not be taken as any indication of 
my opinion as to the authenticity of the 
slab or as to the correctness of the plaint- 
iff's allegations that the property is wakf. 
These are matters which will be decided 
by the learned District Judge himself after 
a consideration of the evidence on the 
record. 

I aecept the appeal, set aside the judg- 
ment and decree of the learned Addition- 
al District Judge and remand the case to 
the District Judge, Amritsar, for re-hearing 
and re-decision on the merits. Court-fee on 
this appeal will be refunded; other costs 
will be costs in the cause. 

Counsel for both parties have been direct- 
ed to cause their respective clients to appear 
before the District Judge, Amritsar, on 
June 1, 1936, when the learned Judge will 
fix a date for arguments. As the case is 
an old one, it is desirable that as early a 
date be fixed as may be possible. 

D. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 143 of 1934 
November 1, 1934 
GRILLE, J.C. AND Boss, A. J.G. 
GANPATI—PLAINTIFF—APPELLANT 
VETSUS 
VENKATESH SITARAM PUNEKAR 


AND OTHERS —DEFENDANTS—RESP NDENTS 

Court Fees Act (VII of 1870), Sch. IF, Art. 171— 
Joint family—Plaintiff in possession of portion of 
joint family property—Plaintiff asking for partition 
Plaintiff dispossessed—Partition suit on court-fee 
stamp under Art. 17~Maintainability— Hindu Law 
Partition, 

Where [the parties formed a joint family and 
the plaintiff at the time of the institution of the suit 
for partition was actually in possession of some 
joint family property, the fact that he ceased to live 
in the family house after the dispute arising on the 
refusal of the defendants to accede to partition can- 
not be interpreted aga relinquishment of posses- 
sion of his share inthe family house. While the 
plaintif wasa member ofthe joint family, he had 
a vested right inthe whole property, He wae not 
out cf possession at the time the suit was instituted 
and was clearly entitled to suefor a partition cf 
whatever share maybe found due tohim, Con- 
sequently, he can bring a suit for partition of joint 
family property on a court-fee stamp of Rs. 10 in 
accordance with Art, 17 of Sch. II of the Court Fees 
Act. Such a suit cannot be saidto be one for the 
enforcement of a disputed righte Sripati v. Shri- 
dhar (1) and Bhagwan Appa v Shivalla (2), ex- 
plained and distinguished. 

F. O. A. against the order of the Court of 
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the Second Additional District Judge, 
Nagpur, dated September 30, 1932, in Civil 
Suit No. 190 of 1931. 

Mr. W. R. Puranik, for the Appellant. 

Messrs. M. D. Khandekar and N. R. 
Deopujary, for, the Respondents. 

Judgment.—The plaintiff brought a suit 
for a partition of joint family property on a 
court-fee stamp of Rs. 10 in accordance with 
Art. 17 of Sch. II of the Court Fees Act, 
On a preliminary issue the Court held that 
the suit was really one for the enforcement 
of a disputed right and ordered the payment 
of an ad valorem court-fee, and on the 
failure of the plaintiff to pay the same, 
rejected the plaint under O. VII, r. 11 of 
the Civil Procedure Code. The plaintiff has 
now appealed against that order. 

The appeal must succeed. Itis admitted 
that the parties formed a joint family and 
that the plaintiff at the time of the institu- 
tion of the suit was actually in possession of 
some joint family property. The fact that 
he ceased to live in the family house after 
the dispute arising on the refusal of the 
defendants to accede to partition cannot be 
interpreted, as the Court below has done, as 
a relinquishment of possession of his share 
in the family house. It is true that the 
defendants denied the plaintiff's right to 
8 annas share in the property and stated 
that he was entitled to 4 annas share 
only on partition. The trial Couft demand- 
ed an ad valorem court-fee on the strength 
of the decisionsin Sripati v Shridhar (1) 
and Bhagwan Appa v. Shivalla (2). In 
both those cases the decision that ad valorem 
court-fees were to be paid on the suits 
brought turned on the question that the 
right to a share in the property on the 
ground that it was joint-family property was 
in dispute and the suits were brought by 
plaintiffs who were not in possession of the 
property at all. In this case it is not dis- 
puted by the defendants that the plaintiff 
hasa right toa snare in the joint family 
property and partition has been denied on 
the ground that tke plaintiff is asking for 
alarger share than that to which he js 
entitled. While the plaintiff is a member 
of the joint family, he has a vested right 
in the whole property. He was not out of 
possession at the time the suit was instituted 
and he is clearly entitled to sue for a parti- 
tion of whatever share may be found due 
to him. The decision of _ the trial Court, 
therefore, rejecting the plaint on the ground 


1)150 PL R 120. 
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that it was insufficiently stamped is in- 
correct.. The claim made by the respon- 
dents that ad valorem fees should be paid 
on ornaments said to have been set aside 
for partition, now in the respondents’ posses- 
sion, cannot be entertained. The defen- 
dants did not plead this and indeed ex- 
pressly denied the existence of any such 
ornaments or the preparation of any lists 
respecting them and are attempting to take 
advantage of the plaintiff's evidence show- 
ing that joint movable property existed, a 
fact which the defendants had denied. 

. A Full Bench of this Court has held that 
in ap appeal against an order rejecting a 
plaint being insufficiently stamped, the 
court-fee payable on the appeal is that pay- 
able on the valuation of the suit. The 
parties were heard before the appeal was 
actually admitted for a proper determina- 
tion of the court-fee in appeal. The 
memorandum of appeal was filed on a 
10 Rupees stamp on the ground that the 
appeal was incapable of valuation. As the 
valuation of the court-fee stamp payable 
in the suit has been found to be Rs. 10, 
the valuation of the court-fee stamp in the 
appeal should accordingly be Rs. 10 also, 
and this kas been paid. The appeal is 
accordingly admitied as sufficiently stamp- 
ed. 
‘The appeal accordingly succeeds. The 
order of the’trial Court rejecting the plaint 
is set aside and the suit will proceed in that 
Court on the plaint as originally stamped. 
The defendants-respondenis will pay the 
plaintiff-appellant’s costs in this Court. 
Pleader’s fee Rs. 50. 

D.. Appeal allowed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1434 of 1934 
January 31, 1936 
VARADACHARIAR, J. 
MUHAMMAD HUSSAIN—Ptiaintipr— 
PETITIONER 


VETSUS 
Sheikh MUHAMMAD MALUMIAR— 
DEFENDAN T—RESPONDENT 

Court Fees Act (VII of 1870), ss. 7 (iv) (9), 7()— 
Suit for accounts—Allegation in plaint that certain 
sum was stated as due in account sent by defendant 
—Proper mode of valuatian. 

In asuit for account against an agent which was 
tentatively valued bythe plaintiff at Rupees Four 
hundred, there was an allegation that in an account 
sent by the defendant to the plaintiff scme time 
before the plaintiff's agency terminated a sum of 
Rs. 1,873 was stated to be in the hands ofthe de- 


fendant, The trial Court held that the plaintiff ë 


. 
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was bound to value the suit at Rs. 1,873 under 


s. 7, cl. lof the Court Fees Act: 

Held, that the suit was in substance a suit for 
account and the order of the lower Court was not 
correct. 

O. Rev. P. under s. 115 0f Act V of 1908 
praying the High Court to revise the order 
of the Court of the District Munsif of Naga- 
patam, dated August 27, 1934, and made in 
O. S. No. 232 of 1933. 

Mr. R. Somasundaram Aiyar, for the 
Petitioner. 

Mr. K.V. Ramachandra Aiyar, for the 
Respondent. Š 

Judgment.—This revision petition arises 
out of the decision of the District Munsif 
of Negapatam on certain preliminary issues 
in O. S.No. 232 of 1923. It is rather un- 
fortunate that Issues Nos. 3 and 15 were 
dealt with together. Issue No. 3 related to 
the question of maintainability of the suit 
as framed. Iseue No. 15 raised the ques- 
tion whether the suit was properly valued 
and whether proper court-fees were paid. 
The District Munsif states his conclusion as 
follows towards the end of para. 4 of his 
order: 

“ Plaintiff is bound to frame his suit as one forthe - 
recovery of a specific sum of money and pay ad 
valorem court-fees thereon. He is informed that he 
could not value his suit at Ra. 400 under s. 7, cl, iv 
(f) but should value it at Rs. 1,873-12-6 under s. 7 
cl. (1) of the Court Fees Act.” 

The basis for the above direction, so far 
as I am able to gather, is that in para. 3, 
of the plaint there is a reference to an 
account sent by the defendant to the plaintiff 
in April, 1928, wherein it was stated that a 
sum of Rs. 1,873-12-6 of the plaintiff's 
money remained in the defendant's hands. 
In para. 4, the plaint went on to say: 

“Even in the said account several items of debit 
are false and fraudulent, the opening balance 
itself is not correct and is grossly understated. The 
plaintiff repudiates in particular all the items enter- 
ed as on April 21, 1928.” 

In para. 5 the plaint stated : 

“ The defendant continued to look after the plaint- 
iff's affairs and acted es his agent till his power-of- 
attorney was cancelled in April, 1932.” 

In para. 6. it is alleged : 

“the plaintiff believes that on the defendants 
rendering a true account, a very large sum of money 
will be found payable to him.” 

The plaintiff tentatively valued the 
amount at Rs. 400. 

Among tLe various pleas, the defendant 
set up a plea that the statement of account 
sent by him in April, 1928, has been 
accepted by the plaintiff and that he is, there- 
fore, not entitled to sue for accounts for the 
period prior to April 21,1928. The defendant 
was of course entitled to raise such a plea. 
But that will be a defence to the suit on the 


? 


va 
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merits. I cannot understand how it will 
make the suit unsustainable It is one 
thing to say that the suit must be dismissed 
because accounts have been duly rendered 
and accepted. but a different thing to say 
that the suit es framed je not sustainable: 
I do not wish to say anything more on that 
plea at this stage lest it should embarass the 
lower Court to which I am sending the case 
back. 

On the facts above set out, I am unable 
to agree with the lower Court that the 
plaintiff was bound to value his suit at the 
specific sum of Rs. 1,873-12-6 as if it was a 
suit for money. Even assuming that a 
mala fide undervaluation of a suit governed 
bys. 7, cl. iv (f) of the Court Fees Act may 
be open to objection by the Court, the 
learned District Munsif has not based his 
order on that ground. He seems to regard 
the reference to the letter of April 1928 in 
the plaint as making the suit one for 
recovery of at least that amount. This view 
ignores the whole frame of the suit because, 
whether in April, 1928, that statement of 
account represented the correct balance or 
not, and whether the plaintiff is entitled to 
re-open the account prior to that date or not, 
the plaint proceeds on the footing that the 
defendant continued to be the plaintiffs 
agent up to 1932 and asks for an account 


~ of all moneys that came to the defendant's 


hands. 

I cannot accept the contention advanced 
before me on behalf of the respondent that 
the suit is not either in form or in substance 
a suit for an account. It seems to me thai 
the best course in the circumstances is to 
set aside the order of the lower Court as 
regards court-fee and also to say that that 
order should not be regarded as any final 
adjudication on Issue No. 3. The suit will 
be treated as properly instituted so far as 
payment of court-fee is concerned, and dis- 
posed of on the merits. The costs of this 
Civil Revision ` Petition will abide the 
result. 

A. Order accordingly. 


ALLAHABAD HIGH COURT 
Execution First Apeal No. 237 of 1934 
i February 15, 1936 
SULAIMAN, ©. J. AND BENNET, J. 
NANDU MAL—JUDGMENT-DEBTOR 
—APpPELLANT 
. versus . 
PANNA LAL AND ANOTHER— DEORE E-HOLDERS 
—OPPO0s1TE PARTIES. 
Agra Tenancy Act (IIT of 1926), s. 309), (15)— 


NANDU MAL V. PANNA LAL (ALL.) 


-hand the land is not agricultural land but 
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Agricultural land—Test to ascertain—Grove land, 
when can be attached—Land having grove on it and 
in possession of proprietor who planted  trees— 
Whether agricultural land. f 
Where the question is whether the area in ques- 
tion can be considered agricultural or not, the test 
is that ifthe ground comes within the definition of 
“ erove-land,” then under s. 3 (2), Agra Tenancy 
Act, the land is agricultural land and cannot be 
sold through Civil Court amin, If on the other 
is a 
garden, then it may be sold through Civil Court 
amin. A distinction is drawn in regard to the kind 
of fruit trees. Certain fruit trees such a: guavas, 
peaches, plantains, papitas, ete, are trees which do 
not constitute a grove, but on the other hand mangoes, 
jack fruit, etc, which occupy the land for a long 
period do constitute a grove land. Land which has a 
grove on it and is in possession of the proprietor 
himself who planted the trees is agricultural land 
which cannot be sold. Ram Adhin v. Lachhmi 
Narain (1), relied on. Si , 
Ex. F. A. from the decision of the First 
Sub-Judge, Saharanpur, dated July 16, 1934. 
Messrs. P. L. Banerji and Panna Lal, 
for the Appellant. 4 
“Messrs. S. K. Dar and S. K Mukerji, 
for the Opposite Parties. , 
Judgment.—This is a judgment-debtor's 
objection against an order of the lower 
Court in execution. The decree-holder 
made an application asking thata garden 
area, 13 bighas 3 biswas of land, contain- 
ing all sorts of fruit-bearing and timber 
trees with flower beds and house, should 
be sold in auction sale in execution of his 
decree. There wasa Government , Notifica- 
tion in the Gazette, dated March 26, 1932, 
which stated that agricultural land as de- 
fined by the Agra Tenancy Act should be 
sold only through the Collector and the 
sale of such property has been stayed. 
The ‘present application is for sale through 
the Civil Court Amin. The question before 
us is whether the area in question can 
be considered agricultural land or not. 
The Court below has considered that it is 
not a grove but that it comes under the 
definition of “garden.” Unfortunately the 
Court below has applied an erroneous 
criterion to draw the distinction between 
a garden andagrove. The Court con- 
sidered that the distinction was whether 


-it stood on the zamindar's own land or on 


the land of the person who did not own 
the trees. The distinction is not correct. 
The definition of “grove” is given in the 
Agra Tenancy Act, Act If of 4926, s. (15), 
as follows : | | 

“Grove-land” means any specific piece of land 
in a makal having trees planted thereon in 
such numbers that when full grown they will 
preclude the land or any considerable portion 
thereof being used primarily for any other pur- 
pose, and the trees on such land constitute a 
groye." s 
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_ “Explanation I.—The word “trees” does not 
include tea plants, rose bushes, betel plants, 


plantains and papitas, or any mere shrubs, bushes, 
plents, or climbers.” 


“Explanation IL—The word “trees” includes 
fruit bearing tres, such as mango or jack fruit, which 
occupy the land fora long period, but does not 
include trees, such as guavas or peaches, 


which occupy the land for comparatively short 
period.” 


It is, therefore, necessary that the Court 
below should ascertain whether this piece 
of ground does come within this defini- 
tion of “grove-land” or not. If the ground 
comes within the definition of “grove-land,” 
then under s. 3 (2) the land is agricutural 
land and cannot be sold through Civil 
Court Amin. If on the other han? the 
land is not agricultural land but is a 
garden, then it may be sold through Civil 
Court amin. It will be noted that a dis- 
tinction is drawn in regard to the kind 
of fruit trees. Oertain fruit trees such 
as guavas, peaches, plantains, papitas, etc. 
are trees which do not constitute a grove, 
but on the other hand mangoes, jack fruit, 
etC., which occupy the land for a long 
period do constitute a grove. It has been 
held in Ram Adhin v. Lachhmi Narain 
(1), that land which has a grove on itand 
is In possession of. the proprietor himself 
who planted the trees is agriculural land 
within the meaning of the Government 
N: ification in question published in the 
U. P. Gazette of July 26, 1932. 

Learned Counsel has invited attention to 
the fact that in the application the word 
“house” is used. The Court has said no- 
thing about the house in its order. This 
point may also be raised before the Court 
below. 

We, therefore, allow this Execution First 
Appeal and remand the case to the Court 
below to decide the objection of the judg- 
ment-debtor in view of the direction given 
in this judgment. Costs hitherto incurred 
will abide the result. 


N. Case remanded. 
(1) (1935 A LJ 989; A I R1935 All. 843; 158 Ind. 
gas. 529; (1935) R D 390; (1935) A LR 991; 8R A 


LAHORE HIGH COURT 
Civil Appeal No. 1458 of 1935 
December 20, 1935 
Barn, J. 
JAHAN KHAN—DEFENDANT—APPELLANT 


versus 
JAHAN KHAN AND OTAERS—PLAINTIPFS— 


_ RESPONDENTS 
Custom (Punjab)—Widow— Alienation—Necessity 
e 
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of—Income of widow should be considered—Alienee 
must make enquiries. A 

A widow is not competent to alienate the pro- 
perty ofher husband according to custom even to 
discharge antecedent debts if the income from the 
property is sufficient for the purpose. It is for the 
alienee to make enquiries as regards the income 
and necessity of the widow. Indar v. Mott Ram 


(4), followed. : 

A. froma decree of the District Judge, 
Campbellpur dated June 4, 1935. 

Messrs. M. C. Sud and R. L. Anand, for 
the Appellant. 

Messrs. Muhammad Amin and Parkash 
Chand, for the Respondents. i 

Bhide, J.—This second appeal arises 
out ofa snit by reversioner for posses- 
sion of certain property alienated by a 
widow. Oneofthe points at issue was 
whether the sale was for valid necessity 
and consideration. The trial Court held 
that there was legal necessity but that 
no consideration had passed and hence 
the suit was decreed. The learned Dist- 
rict Judge on appeal came to the conclu- 
sion that no necessity had been establish- 
ed as it was notshown that the income 
of the widow was not sufficient to discharge 
the debts paid by her. On this finding the 
decree passed by the trial Court was upheld. 
From this decision the present appeal has 
been preferred. 

The learned Counsel for the defendant- 
appellant has urged that the learned Dist- 
rict Judge was not right in holding that 
no necessity had been proved when the 
amount advanced by the appellant was 
utilized for paying off certain debts incur- 
red by her late husband in respect of which 
decrees had been passed. The learned 
Counsel for the appellant has cited no 
authority to show that itis not necessary to 
consider the question of the income of the 
widow whenshe discharges decretal debts 
of this nature. He has referred to Bhan- 
bul Devi v. Narain Singh (1), Hassan 
Muhammad v. Mahanda (2) and Phuman 
Singh v. Surjan Singh (3) but in these 
cases the present question as regards 
enquiry into the income of the widow did 
not arise and was not considered. On the 
other hand Indar v. Moti Ram, 29 Ind. Cas. 
780 (4) which has been cited on behalf of 
respondent, appears to be in point. In that 
case it was laid down that a widow is not 


(1) 39 P R 1915; 29 Ind. Cas. 572; 103 PW R 1915; 
P L R 1916; A I R1915 Lah. 281. 
2 ATR 1923 Lah. 245; 81 Ind. Cae. 331; 5 Lah, L 


8 
J 292. 

(3) A I R 1932 Lah. 447; 138 Ind. Oas. 143; 33 P L 
R 568; Ind. Rul, (1932) Lah 419. 

(4) 29 Ind. Cas. 780; A I R 1915 Lah. 166; 112 P L 
R 1915; 75 P W R 1915. 


. The learned Counsel further urged 


. 8. A. No. 1862 of 1931 arises. 
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competent to alienate the property of her 
husband according to custom even to dis- 
charge antecedent debts if the income from 
the property is sufficient for the pa 
that 
when it had been shown by the appellant 
that the debts of the husband had been 
discharged, the onus was shifted to the res- 
pondent to prove that the income of the 
widow was sufficient to discharge the 
debts. This proposition also does not ap- 
pear to be supported by any authority 
and is in conflict with the law as laid 
down in Shahabal v. Ram Das (5) and 
Bishen Kour v. Phaggu Mal (6'. In the 
end it was urged that in the present case 
one of the decrees was passed against the 
widow ‘and was payable out ofthe estate 
of the husband. This seems to me to make 
no difference as regards the principle laid 
down in Indar v. Moti Ram 29 Ind. Oas. 780 
(4). The alienee has clearly stated that 
he made no enquiries as regards the 
income of the widow and in the circum- 
stances I see no justification for any re- 
mand onthe question of income. I dis- 
miss the appeal with costs. | - 
D. Appeal dismissed. 


(5) 95 P R 1879. 
(6) 137 P R 1892. 
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MADRAS HIGH COURT 
Second Civil Appeal Nos. 1859 to 1862 
of 1931 
February 12, 1936 
VENKATARAMANA Rao, J. 
KOVUMMAL AMMAD—P.iaintipr— 
APPELLANT 


versus 
URATHKANDIYIL ARANGADAN AMMAD 


AND OTHERS—DEFENDANTS—RESPONDENTS 

Co-owners—One tenant-in-common setting up hostile 
title—Suit for exclusive possession—Joint posses- 
sion, if can be given. 

A tenant-in-common setting up ahostile title to 
the whole or part of the common property and seek- 
ing exclusive possession thereof against another 
tenant-in-common whohas dispossessed him of the 
same isnot entitled to exclusive . possession or even 


necessarily to joint possession, if he fails tosub- 
stantiate his claim. 

[Case-law discussed.] 

S. ©. A. against the decrees of the 


Court of the Subordinate Judge of Telli- 
cherry in A. S. Nos. 14 and 21, 26 and 27 
12 and 22 of 1930 and 259 of 1929 res- 
pectively preferred against the decrees of 
the Court of the District Munsif of Nada- 
puram in O. S. Nes. 330, 262,329 and 261 
of 1927, respectively. 

Judgment.—tThese appeals arise out of 
suits in ejectment instituted by the plain- 
tiff for recovery of pcssession of various 
items of properties comprised in the sche- 
dules to the plaints. The parties to the 
suit are governed by Muhammadan Law 
and their relationship appears from the 
following genealogical table. 

















KUNHAMAD 
| = | | 
| | | 
Moideen Mamavu Avalla Hiyathumma. Umacha. Periyyachi. Amina. 
married married married 
Amina Pathumma Uppannu. 
Kunhamad Umacha,. 
| | | | 
| Í : ; 
Kunhi Pathuma Ummayya. Biyathumma. Periyayachi. Ahmad (plaintiff.) Moothan. 
| 


Pokker ae defendant). 

All the suits were tried tcgether and 
the evidence appears to have been taken 
in O. S. Nos. 261 of 1927 out of which 
It will 
appear from tle above genealogy that de- 
fendants Nos. 1 and 12 therein are the 
san and daughter of one Pokker, the ne- 
phew of the plaintiff. They were also the 
main contesting defendants in the other 
suits. Jt is common ground that the pro- 


| 
Ahmad (dead, 12th defendant.) 


perties in suit belonged either to one 


_Kunhamad the original ancestor or Amina, 


the mother of the plaintiff. It isalso common 
ground that in 1038 (M. E.) there was a 
partition between the sons and daughters 
of Kunhamad in and by which the sons to- 
gether took certain properties and daughters 
together took other properties. Subsequent to 
the said partition, the rights of Avulla, one of 
the sons, were purchased by the other two 
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brothers Moideen and Mamavu. Again in 
1050 or 1051 there was a partition be- 
tween the descendants of Moideen repre- 
sented by the plaintif and Kunhamad 
Kutti as representing Mamavu's descen- 
dants and in that partition the plaintiff 
as representing Moideen’s branch obtained 
the suit properties and other properties. It 
is the case of the plaintiff that ever since 
the date of the said partition in 1050 he 
has been in exclusive possession and en- 
joyment of the properties adversely tc the 
rights of the descendants of his nephew 
Pokker and other heirs of Moideen except- 
ing his younger brother Moothan and the 
children of his sister Biyathumma and that 
thereforé, he has acquired title tuereto by 
adverse possession and that the children 
of his nephew Pokker have no manner 
of right thereto, and that on April 6, 1927, 
they trespassed into the suit property and 
forcibly took away certain cocoanuts «nd 
jack fruits. The plaintiff, therefore, seeks 
to recover damages and possession on the 
basis of the title soset up by him in the 
plaint. 

Original Suit No. 261 of 1927 comprises 
two items. In regard to item No. 2 the 
defendants gave up their claim but m re- 
gard to item No.1 their case is that the 
property was the siridhanam property 
of their grandmother Pathumma and 
that she had always been in possession 
and enjoyment thereof. In regard to the 
items in the other suits, the main defence 
was that these properties being joint prc- 
perties_gct by descent were not the ex- 
clusive properties of the piaintitf, that he 
did not acquire any title to them by ad- 
verse possession and that he was never in 
exclusive possession thereof but that they 
were allotted to the defendants as and by 
way of maintenance and that it was not 
open to the plaintiff to seek to recover 
possession of the same. In regard to item 
No. 1 the learned District Munsif negatived 
the claim as to stridhanam but found that the 
plaintiff was never in possession of tLe 
same and that his right to possession must 
be negatived. This was affirmed by the 
learned District Judge. 

In regard to the items in the other three 
suits both tle Courts have concurrently 
found thatthe plaintiff's claim to title by 
adverse possession cannot be sustained. 
Ths learned District Munsif gave a decree 
for possession without assigning any rea- 
sons. The learned District Judge re- 
versed his decision and dismissed the 
plaintiff's suit. It is” contended by Mr. 


. 
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Govinda Menon that as it has been fonnd 
by both the learned Judges that the 
plaintiff was in possession of these pro- 
perties and the defendants dispossess 
him, he is enti'ted to recover exclusive 
possession and even if he is not right in 
this contention, the plaintiff will at least 
be entitled to a decree for joint posses- 
sion. He relies very strongly on the deci- 
sions in Mani Mohan Pal v. Gourchandra 
Das (1), and Bisheshar Singh v. Hanuman 
Singh (2). In Mani Mohan Pal v. Gour- 
chandra Das (1), there is the following 
observation:— 

“Whereas each co-owner has access to and con 
trol over every part of the property, and so may 
be said to have possession in the sense of deten- 
tion of the whole, yet he exercises that control not 
on behalf of himself alone, but partly on behalf 
of himself in respect of his own share and partly 
as representative of his co-owner. A co-owner in 
sole possession for a length of time can in this 
view of the matter (the italics are mine) maintain 
his exclusive possession even against his other co- 
owners till partition.” 

In Bisheshar Singh v. Hanuman Singh 
(2), the learned Judges observed: 

“Where a person has been in possession of a 
piece of joint land for a long time without any let 
or hiidrance by the other co-sharers, or where he 
has been so in possession jointly with some other 
co-sharers, he is entitled to continue in possession 
till a partition is effected.” 

The cluim in both these cases was based 
on and the relief given consistent with the 
title on which the plaintiff claimed. It was 
on the basis of his title as co-owner. 
There can be no question that a tenant- 
in-common is entitled to possession of 
every parcel of the common property and 
to be even in exclusive possession of a 
portion of the properly, enjoy the same to 
his best advantage and is not liable to 
be evicted therefrom by his co-tenant be- 
cause sole occupation of a part does not 
necessarily imply ouster, Vide, Midnapore 
Zamindari Co. Ltd. v. Naresh Narayan Roy 
(3). A co-tenant may lawfully enjoy even the 
whole of the common property so long as he 
does not do any act which amounts to an 
ouster of his co-tenant, Balvantrao 
v. Ganpatrao (4). But it is nob 
open to a tenant-in-common to claim ex- 
clusive possession of the whole and no 
action can be maintained for such ex. 

(1) 60 C 1212; 149 Ind. Cas. 111; 37 O WN 835; A 
IR 1934 Cal. 71; 6 R C 518. 

(2) 44 Al; 63 Ind, Cas. 802; 19 A LJ 780; 3U P 
L R (A) 143; A I R 1922 AJI, 314. 

(3) 51 0 631; 80 Ind. Cas. 827; A 
144; 26 Bom L R 651;47M L J23: 35 MLT 169; 
(1924) M W N 723; 29 © W N 34; 20 L W 770; 41 
I A 293; LR 5AP C137;23 AL J76; 3 Pat L 
R193; 6 P L T750 @ 0). 

(4) 7 B 336 


IR 1924 PO ` 
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clusive possession or -for sole enjoyment 
of the profits thereof even though an- 
other tenant-in-common dispossesses him 
of the same. 

Again if the tenant-in-common is by 
virtue of an -arrangement with the co- 
owners or with their consent, express or 
implied, in possession of the whole or any 
‘part, it will not be open to the’ other co- 
tenants to disturb him from possession of 
the same, and if he is dispossessed, the 
Court will certainly restore him to posses- 
sion. Their remedy is by way of a suit for 
partition, Vide, Durga Sankar Sarma Roy 
v. Kamini Kumar Sarma Roy (5). If a 
tenant-in-common attempts to occupy the 
common property by seeking to oust an- 
other tenant-in-common, it may be open 
to the latter to sue and recover joint pos- 
session. But a tenant-in-common setting 
up a hostile title to the whole of part 
of the common property and seeking ex- 
clusive possession thereof against another 
‘tenant-in-common who has dispossessed 
him of the same is not entitled to ex- 
clusive possession or even necessarily to 
joint possession, if he fails to substantiate 
his claim. In Ekabbar Ali Shah v. Kon 
Ali 82 Ind. Cas. 31 (6), a suit was brought 
by a co-owner claiming sole title to the 
property, alleging that he was dispossessed 
by the defendants. It was proved in the 
case that the sole title on which the plain- 
tiff relied could not be sustained and that 
the plaintiff was only a co-owner with the 
defendants and some others. Thereupon 
the plaintiff asked that he might be given 
joint possession but this relief was negativ- 
ed. Mukerji J., observed: 

“As the plaintifis themselves dispute the share 
which was found in favour of their lessor and they 
claim exclusive possession and not joint possession 
and claim it on the footing that their lessor who 
was entitled to the 16 annas share in the land and 
was in exclusive possession thereof, the plaintiffs 
are not entitled to any relief in this suit ” 

I would apply the same principle in this 
case and refuse any relief to the plaintiff. 
It will be seen from the plaint that the 
claim is based solely on exclusive title 
and in ‘negation of the title of the defen- 
dants. Nowhere is the claim made on the 
basis of the plaintiff being a tenant-in- 
common with the defendants and no claim 
for joint possession was sought and he is 
not entitled, therefore, to the equitable relief 
which he seeks. 

The cases relied on by Mr. Govinda Menon 
are distinguishable. In Makhan Lal v. 
AS 55 C 653; 111 Ind. Cas, 74; A I R1928 Cal. 


535. 
(6) A IR 1925 Cal. 272; 82 Ind. Cas. 31. 
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Moti Ram (7), there is a dictum of. Tek 
Chand, J. namely, that if a plaintiff comes 
into Court claiming to be exclusive owner 
of certain properly buthe is found to be 
a joint owner with the defendant, the 
Courts should proceed to decide the case 
on the basis of joint ownership. But it 
does not follow from this observation that 
the plaintiff must necessarily be given a 
decree for joint possession. The subject- 
matter of the dispute which Tek Chand J., 
was dealing with was a party wall and the 
question was whether relief could be given 
on the basis of exclusive ownership or on 
the basis of joint ownership of the party 
wall. 

It has uo application to the facts of 
this case. The other cases relied on, 
namely Ram Harakh Pandey v. Chunni 
Singh (8), Durgacharan Acharjee v. Khund- 
kar Enamul Huq, 45 Ind. Cas. 705 (9), or 
Biswanath Misser v. Ram Prasad Tewari 
(10), are distinguishable on one or other 
of the principles above stated by me. The 
deciison in Ram Harakh Pandey v. Chunni 
Singh (8), is based on the following find- 
ing, namely, that it was the sole khudkast 
of the plaintiff and that he had been de- 
prived of the enjoyment of the land by dis- 
possession. of the defendant. The case in 
Durga Sankar Sarma Roy v. Kamini Kumar 
Sarma Roy (5), does not help Mr. Govinda 
Menon. ‘The plaintiff does not seek his 
relief on the basis of any of the grounds 
according to which relief either for sole or 
joint possession can be given to a tenant- 
jn-common. As the learned Subordinate 
Judge has observed, 

“If the plaintiff brings a proper suit admitting 
the claims of the other co-sharers and claiming 
exclusive possession for himself for reasons which 
he may put forward, it will have then to be 
considered whether he is entitled to recover pos- 
session as a co-sharer on the strength of those 
allegations.” 4 

He may get exclusive possession or joint 
possession as the case may be, and if he 
is so advised, he can bring a suit for 
partition. I am unable to give him relief 
in this case because there are other per- 
sons than the plaintiff and children of 
Pokker who are interested in the suit 
property, and there are other properties 
still possessed by parties as tenants-in- 
common and equities may have to be ad- 
justed in a properly framed suit. [ am 


(7) AIR 1928 Lah. 429; 112 Ind. Cas. 520. 

(8) A IR 1923 All. 446; 71 Ind. Cas. 649. 

(9) 45 Ind. Cas. 705. 27 © L J 441, 

(10) 10 Pat. 572; 133 Ind. Gas. 673; Ind. Rul. (1931) 
Pat. $95; AIR 1931 Pat .389; 13 PL T 129, 
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therefore of the opinion that the decision 
of the learned Subordinate Judge is right. 

Second Appeals Nos. 1859 to 1862, there- 
fore, fail. So far as S. A. No. 1862 of 1931 is 
concerned, I dismiss the same with costs. 
In the other appeals, the parties will bear 
their own costs throughout. 

(Leave refused). 


AnD. Appeals dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision No. 379 of 1935 
February 19, 1936 
SULAIMAN, C. J. AND BENNET, J. 
RAJ NARAIN AND ANOTHER—PLAINTIFFS 
—APPLIOANTS 
VeETSUS 
B. BINDABAN—Derenpant—Oprosits 


PARTY. 

U. P. Agriculturist’ Relief Act (XXVII of 
1934), s. 2, proviso— Is assessed”, meaning of— 
Question whether debtor is assessed or not, deter- 
mination of—Criterion—Revision—Judge’s error 
one of law and due to fact of rules not having 
been published—Material irregularity, if constituted 
—High Court will not interfere, 

The words “is assessed “ in the proviso to s. 2, 
U. P. Agriculturiets’ Relief Act, mean “ was assessed 
at the last occasion", that is to say, was arsessed 
during the last financial year. That this is the cor- 
rect criterion is also apparent from r. 1, published 
on August 10, 1935, which isto the effect that the 
Court had to find out whether the debtor admits or 
does not admit that he was assessed to income-tax 
“ for the last financial year for which assessments 
have been made by the Income Tax Department.” 
This would be a convenient test in order to deter- 
mine whether he is or is not assessed to income-tax. 
The mere fact that during the current year his re- 
turn is still under examination and the Income Tax 
Officer has not yet decided whether he should or should 
not be assessed to income-tax should notmake any 
difference, 

When the error committed by the Judge was 
merely one of law and due to the fact that the 1ules 
had not been publiched by the time the order came 
to be made, it cannot be said that the Judge has 
acted with any material irregularity or has exer- 
cised a jurisdiction not vested in him when he 
committed an error of law in interpreting a section 
of the Act, and hence the High Court will not inter- 
fere in revigion. , 

C. R. against an order of the Munsif, 
Farrukhabad, dated August 1, 1935. 

Mr. N. P. Asthana, for the Applicants. 

Mr. R.C. Ghattak, for the Opposite Party. 

Sulaiman, C. J.—This is an application 
in revision from an order of the Munsif 
of Farrukhabad amending a mortgage 
decree under s. 30, U. P. Agriculturists’ 
Relief Act. The learned Advocate for the 
decree-holders contends before us that the 
Court below has seized jurisdiction by 
misinterpreting the*definition of “agrigult- 
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urist” within the meaning of s 2. No 
doubt the learned Munsif has thought that 
inasmuch as the debtor's income during 
the current year, namely April 1935 to 
March 1936, was about Rs. 500 and odd, 
he was not assessable to income-tax, and 
that the words “is assessed” in the proviso 
to s. 2 means “at the present time,” that 
is to say, at the time when the Court is 
to pass its order. On the date when the 
learned Munsif disposed of the case the 
rules framed by the Local Government had 
not been published and that is why the 
position was not so clear to him. His 
interpretation of the section does appear 
to be wrong as it is difficult to hold that 
the debtor cannot be an agriculturist 
unless on the date when the order is to 
be passed, he isnot assessable to income- 
tax. Income-tax is of course assessed for 
a whole year and on the basis of the in- 
come during the last financial year. The 
words “is assessed” obviously mean “was 
assessed at the last occasion,” that is to say 
was assessed during the last financial year. 
That this is the correct criter on is: also 
c pparent from r. 1, published on August 10, 
1935, whichis to the effect that the Court 
had to find out whether the debtor admits 
or does not admit that he was assessed to 
income-tax “for the last financial year for 
which assessments have been made by the 
Income-tax Department.” This would be a 
convenient test in order to determine whe- 
ther he is or is not assessed to income-tax. 
The mere fact that during the current 
year his return is still under examination 
and the income-tax officer has not yet 
decided whether he should or should not 
be assessed to income-tax, should not make 
any difference. 

But we think that the error was merely 
one oflaw and due to the fact that the 
rules had not been published by the time 
the order came to be made. We cannot say 
that the learned Judge has acted with any 
material irregularity or has exercised a 
jurisdiction not vested in him whén he 
committed an error of law in interpreting 
a section of the Act. We do not think 
that we should exercise our discretion in 
this case and interfere. The application is 
dismissed but without costs. 

N. Application dismissed. 
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CALCUTTA HIGH COURT 
Appeals from Appellate Decrees 
Nos. 2293 to 2313 of 1932 
March 22, 1935 
R. O.Mrrree, J. 

The Hon'ble Raja BEJOY SINGH 
DUDHURIA AND on His Dara His Hares 
AND LIBGAL Representatives KUMAR 
CHANDRA SINGH DUDHURIA AND 
OTHERS—PLAINTIFFS—APPRLLANTS 
VETSUS 
SARAT CHANDRA GOSWAMI 
(GOSSAIN IN VAKALATNAMAH ) 

AND OTHERS—DEFENDANTS — RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 111 
(d), 2 (c)—Tenure created before 1882—Superior 
patni holder purchasing it after 1882—Merger, if 
brought about—S, 111 (d), if applies. 

Where a tenure is created before the Transfer of 
Property Act, and the superior patni holder pur- 
chases the tenure after the Act, s.111 (d), of the Act 
does not apply and there will be no merger if the 
holder keeps the two interests separate. Hirendra 
Nath Dutt v. Hari Mohan (1), followed, Dulhin 
Lachhanbati Kumari v. Bodhnath Tiwari (2), ex- 
plained, Ulfat Hossain v. Gayani Dass (3), dissent- 
ed from. 


S. A. against the decrees of the Subor- 
dinate Judge, Second Court, Faridpur, dated 
June 8, 1932. ` 

Dr. Bijan Kumar Mukherjee and Mr. 
Promotha Nath Mitra, for the Appellants. 

Messrs. Atul Chandra Gupta,Pramananda 
Lahiri Indu Prokash Chatterjee and 
Sourendra K. Ghose Chaudhury, for the 
Respondents. 

Judgment.—These twenty-one appeals 
are on behalf of the plaintiff in as many 
suits instituted by him for recovery of 8 
annas share of the rent in respect of 
certain raiyati jotes. One Sarat Chandra 
Goswami has been made a pro forma de- 
fendant on the allegation that he is 
entitled to the remaining 8 annas share 
of the rent. The admitted facts are 
these: Before the year 1903 there were 
in existence four tenures held by certain 
persons. Atthat time the plaintiff was the 
owner of the 8 annas share of Dihi Poaili 
and Thakurdas Goswami was the owner 
of the other 8 annas share of the said Dihi. 
In 1903 the plaintiff gave his share in the 
owner Dihi in patni to the said Thakur Das 
Goswami. The position, therefore, was 
that after the year 1903 Thakur Das 
was the owner of 8 annas share in patni 
right. He died and both the patni and 
zemindari right belonging to him was 
inherited by Ashutosh Goswami and others. 
Between the years 1903 and 1921 Ashutosh 
Goswami and others purchased in execu- 
sion of rent decrees the four tenures 


BËJOY SİNGH V. SARAT CHANDRA Goswami (CAL) 


829 
which had been created long before the 
patni was created by tke plaintif in 
favour of Thakurdas Goswami. On June 
24, 1921, Ashutosh Goswami and others 
sold their zemindari right namely 8 annas 
share in the aforesaid Dihi to one Sarat 
Chandra Goswami. Whether the four 
tenures which they had purchased in 
execution of rent decrees passed by the 
conveyance to Sarat Chandra Goswami is 
one of the questions raised in these 
suits. But in the view that I am taking 
of the rights of the parties it would not 
be necessary to decide that point which 
is really a point which concerns Sarat 
Chandra Goswami and his vendors 
Ashutosh Goswami and others and I hold 
that it would not be right, if the case 
can be disposed of without deciding this 
point, that this point should be decided 
in the absence of Ashutosh Goswami and 
others. 

On the lst of Jaistha 1330 correspond- 
ing to May 15, 1923, the pami tenure 
of Ashutosh Goswami and others was sold 
under Regulation VIII of 1819 and at the 
sale the plaintiff, that is to say, the 
zemindar himself, purchased the patni 
tenure. The plaintiff has instituted these 
suits for recovery of © annas share of 
rent from the raiyats is possession and his 
right to get the reliefs prayed for, it is 
admitted, depends upon the existence or 
non-existence of the four tenures purchased 
by the patnidars Ashutosh Goswami and 
others under whom the raiyats sued for 
admittedly hold the lands. In the Courts 
below the plaintiff wanted to show that 
these four tenures had disappeared on 
two grounds and itison the disappear- 
ance of these two tenures that the plaintiff 
would only have theright to get the relief 
claimed in the suit. If these tenures 
are in existence then the proprietors of 
those tenures, whoever they may be, either 
Ashutosh Goswami and others or Sarat 
Chandra Goswami, would be entitled to 
get the 16 annas of the rent and the 
plaintiff would not be entitled to get any- 
thing from the defendants in the suit 
because he has not the right to ignore 
the tenures if there are in existence and 
get anything directly from, the raiyats 
holding under the tenure-holders. As I 
have stated the plaintiff wanted to establish 
the non-existence of these four tenures by 
seeking to prove two facts. First of ull 
he wanted to show that by reason of the 
paini sale under Regulation VIII these 
tenures had automatically ceased to 
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_ exist. This would depend upon the fact 
as to whether these tenures had been 
created before or after the creation of the 
patni. If they had been created after the 
ereation of the pami then the purchaser 
at a patni sale under the Regulation would 
acquire the patni in the same state in 
which it was created. The tenures created 
after the creation of the patni would 
automatically disappear and no action 
would be necessary for the purchaser to 
avoid them. If these tenures, however, 
had been created before the creation of 
the pami they would be subsisting even 
after the patni sale. The Court of first 
instance came to the conclusion that these 
tenures have been created before the 
creation of the patni. Before the Appellate 
Gourt the plaintiff conceded that that 
finding of the trial Court was right. 
The first ground, therefore, on which the 
plaintiff attempted to show that these 
tenures had ceased to exist before the 
period in suit accordingly fails. The second 
ground urged by the plaintiff is on the 
ground of merger and on that point 
arguments have been addressed to mein 
great detail. It is admitted in the course 
of the argument before me that these 
four tenures had been created before the 
Transfer of Property. Act came into 
operation. That is the finding of the 
learned Subordinate Judge and that find- 
ing has not been challenged. These four 
tenures were acquired by Ashutosh Goswami 
and others after the Transfer of Property 
Act came into force. It is admitted that 
the acquisition of these tenures was 
„after the year 1903 and before 
the year 1921 Tke question, therefore, 
48 whether the tenures merged in the 
superior interest which Ashutosh Goswami 
and others held. The superior interest 
consisted of 8 annas share in ‘zemindari 
right and 8 annas in patni right. Ifthe 
tenures had merged in their superior 
interest, the plaintiff as a purchaser of 
the patni would be entitled to get 8 
annas share from the raiyats who held 
under the tenure-holders. 

The lower Appellate Court has recorded 
a finding that there was an intention on 
the part of Ashutosh Goswami and others 
to keep seperate their zemindari and 
paini right on the one hand and their 
_tenure-holder’s rights on the other. This 
. is a finding which is a proper finding, 
_and in my judgment, it cannot be challeng- 
ed in second appeal. On these facts an 
important question of law has been raised 


Boy SINGH v. sARAT ONANDRA GOSWAMI (GAL) 


168 Tc 
on behalf of the appellant. The learned 
Advocate appearing on behalf of the 
appellant says that the question of inten- 
tion is immaterial altogether and the case 
has to be decided on the plain words of 
s. 111, cl. (d) of the Transfer of Property 
Act, inasmuch as the acquisition of the 
tenures by the holders of the superior 
interest was after the Transfer of Property 
Act had come into operation. This 
raises the important question as to whe- 
ther the provision ofs. 111, cl. (d) of the 
Transfer of Property Act would apply to 
a case where the tenures have been 
created before that Act came into opera- 
tion. This depends in my judgment on 
the interpretation that has to be put on 
s. 2, cl. (c) of the Transfer of Property Act. 
That section says that. nothing contained 
in the Transfer of Property Act shall be 
deemed to affect any 

“right or liability arising out of a legel relation 
constituted before this Act (Transfer of Property 
Act) comes into force or any relief in respect of any 
such right or liability.” < 

The legal relation constituted in- this 
case was constituted before the year 1882 
when the Act came into force, at the time 
when the tenures themselves were created. 
If that be sc, there can be no ‘scope for thè 
application of the provision of s. 111, 
cl. (d) of the Transfer of Property Act, 
although the tenures were acquired by 
Ashutosh Goswami and others at the time 
when the Transfer of Property Act was 
in force. This is the view which has 
been taken by Mr. Justice Chatterjea in 
the case of Hirendra Nath Dutt v. Hari 
Mvhan (1), in which the question arose 
in the same form as before me and the 
facls of which case are exactly the same 
as the facts of the case before me. Their 
Lordships of the Judicial Committee in 
the case of Dulhin Lachhanbati Kumari 
v. Bodhnath Tiwari (2), were inclined , to 
approve the decision of Mr. Justice Chat- 
terjea, although in that case the point 
which I have to consider did not precisely 
arise because in that case the subordinate 
tenure was created before the Transfer 
of Property Act came into force and the © 
act which was pleaded for the purpose 
of supporting the case of merger had 
also taken place before the Transfer. 
of Property Act came into force. How- 
ever, there is in that judgment of the 


(1) 18 C W N 860 
(2) 48 I A 485; 66 Ind. Cas. 551; A I 
94; (1922) M W N°58; 15L W 343; 30- ; 
a V aE T2834 UPL RŒ O4 
9. : 
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Judicial Committee as I have stated above 
an inclination to approve Mr. Justice 
Chatterjea’s judgment in Hirendra Nath 
Dutt's case (1). In the case of Ulfat 
Hossain v. Gayani Dass (3), the question 
arose on the same type of facts and in 
the same form as before me. ‘There the 
inferior interest has been created before 
the Transfer of Property Act but the act 
on which the case of merger was based 
had taken place after the Transfer of 
Property Act had come into force. Mr. 
Justice Stephen and Mr. Justice Vincent 
held that the Transfer of Property Act 
would apply and, therefore, there would 
be amerger hy reason of the provisions 
ofs. 111, cl. (d) of the Transfer of Prop- 
erty Act. That is the first point which 
is decided there, and certainly that decision 
supports the contention of the appellant 
before me. The learned Judges, how- 
ever, went on further and after examin- 
ing the facts they came to the conclusion 
that there was an intention in that case 
of having a merger. The second ground 
taken for supporting the decree made to 
a certain extent takes away the binding 
force of the decision which was given on 
the first point and I agree with Mr. 
Justice Ohatterjea when he says in 
Hirendra's case (1), that the decision in 
Ulfat's case (3), being not entirely based 
upon the provisions of the Transfer of 
Property ‘Act but based also on the law 
of merger which was in force 
Moffassil before the Transfer of Property 
Act came into force (where the question 
of intention is a primary consideration), 
the euthority of that precedent is very 
weak. Having regard to these facts I 
hold that the decision in Hirendra Nath 
Dutts case (1), is a binding authority on 
me and I am bound to follow it. 

Other points have been raised before 
me by the appellant but I do not propose 
to deal with themin detail, as in my 
judgment, there is no substance in them 
but I may just only refer to those 
points :— 

(1) that the learned Subordinate Judge 
has proceeded upon a misccnception of 
the evidence in holding that there was 
an intention to keep the zemindari and 
pami interests separate from the interest 
of the tenure-holders; 


(2) that by the conveyance executed by 
Ashutcsh Goswami and others in favour 
of Sarat Chadra Goswami, Sarat Chandra 


(3) 36 C 802; 3 Ind. Cas. 994. 
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Goswami has not acquired any interest 
in the tenures; 

(3) that in those cases in which the 
tenants had not disputed the right of the 
plaintiff to get rent, the Courts below 
ought to have granted decrees to` the 
plaintiff. 

I hold accordingly that the decree made 
by the learned Subordinate Judge in 
these cases ought to be upheld and the 
appeals dismissed with costs. 

Leave to appeal under s. 15 of the 
Letters Patent has been asked for and is 
granted. 


D. Appeal dismissed. 





ALLAHABAD HIGH COURT 
Civil Revision Application No. 93 of 
1935 
March 25, 1936 
Niamat ULLAH AND SMITH, JJ. 
ABDUL JABBAR AND ANOTHER — 
APPLIOANTS 
versus 
B. ONKAR NATH—Opposits Partty 

Provincial Insolvency Act (V of 1920), ss. 54, 75 
—Fraudulent preference— Debtor mortgaging whole 
property with fictitious consideration - Preference, 
if made out- Mortgagee persuading insolvent to 
give undue preference—S. 54, if rendered inapplic- 
able- S. 75, scope of ~Revision—Costs—Legal practi- 
tioner appointed Receiver conducting his own case—~ 
Legal fees, if can be taxed as costs. e 

Where the debtors mortgage the whole of their 
property with the understanding that two fictitious 
amounts, the mortgage amount and the amount ad- 
vanced by the mortgagee should be part of the con- 
sideration, so that the total amount of the mortgage 
money be nearly equal tothe value of the property, 
and the other creditors may not be able to recover 
their debts to any appreciable extent’ by sale of the 
equity of redemption, the case is one in which the 
jnsolvents transferred practically the whole of their 
immovable property with a view to giving prefer- 
ence to one of their creditors over the others. If 
the object of the insolvents is to give undue pre- 
ference to one of their creditors in consideration of 
a fresh advance, the fact that the mortgagees were 
able to persuade the insolvents to give such pre- 
ference will not affect the matter ands. 54, Provin- 
cial Insolvency Act, will apply. 

The scope of a revision under s. 75, Provincial 
Insolvency Act, is much wider than that under 
s. 115, Civil Procedure Code. 

Where the Receiver is a legal practitioner who 
conducts his own case, without employing a Pleader, 
a legal practitioner's fee cannot be taxed, as accord- 
ing to the rules, only such sum can be taxedgas 
legal practiticner's fee as has been tually paid [and 
certified by the legal practitioner to whom itghas 
been paid. 


C.Revn. App. against an order of the 
Additional District Judge, Ghazipur, dated 
August 28, 1934. 
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Messrs. K. Varma and V. D. Bhargava, 
for the Applicants. 

Messrs. Shiva Prasad “inha and Chatur- 
bhuj Sahai, for the Opposite Party.” 

Niamat Ullah, J.—This purports to be 
an application for revision under s. 115, 
Civil Procedure Code ; butit is really one 
under s. 75, Provincial Insolvency Act. The 
scope of a revision under the latter is much 
wider than that under the former. If the 
judgment of the Additional District Judge, 
who heard an appeal from the decision of 
the Court of first instance (Subordinate 
Judge, Ballia), had not been vitiated by 
the fact that he did not apply his mind 
to the merits of the case at all, our task 
would have been simpler. Sheo Ram Jamu- 
na Ram and Ganesh Ram were the mem- 
bers of a firm styled Gauri Ram-Mahadeo 
Ram, carrying on business at Rasra, 
District Ballia. They were dealers in 
grain and had transcations with a number 
of local firms. Itisno longer in dispute 
that they were indebted to a number of 
creditors, including the applicants, Abdul 
Jabbar and Abdus Sattar, and to one Gauri 
Shanker, a numberof the firm styled 
Gauri Shanker-Hira Lal. It is also notin 
dispute that a sum of Rs. 880-10-3 was due 
to Abdul Jabbar and Abdus Sattar on March 
28, 1930, when Sheo Ram, Jamuna Ram 
and Ganesh Ram executed a deed of mort- 
gage, hypothecating their shop and other 
house property in Rasra in lieu of Rs. 4,500, 


which, as stated in the mortgage-deed, 
was made up of the following four 
items: 


(1) Rs. 880-10-3, due to the mortgagees ; 
(2) Rs. 1,592-1-0 left with the mortgagees 
for payment to Gopi Ram: (3) Rs. 1,310-4-9, 
left with the mortgagees for payment to 
Ratan Ram and (4) Rs. 717 cash advanced 
by the mortgagees to the mortgagors. On 
July 11, 1930, Gauri Shanker, one of the 
creditors, made an application for Sheo Ram 
Jamuna Ram and Ganesh Ram being de- 
clared insolvents. On July 26, 1930, the 
aforesaid persons were adjudged insolvents. 
Mr. Onkar Nath Srivastava, a local Pleader 
was appointed Receiver. On October 11, 
1930, the Receiver applied, under s. 54, 
Provincial Insolvency Act, for annulment 
of the aforementioned mortgage on the al- 
legation thaf the insolvents had made it 
with a view to giving preference to one of 
their . creditors, namely the mortgagees 
contested the application, alleging that the 
object of the mortgage-deed was not to give 
them preference over the other creditors, 
but that it was inthe, ordinary course of 
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business that the transaction was entered 
into. After protracted proceedings the 
Subordinate Judge held that nothing was 
due to Gopi Ram and Ratan Ram and 
nothing was paid to them, and that the 
sum of Rs. 717, mentioned in the mortgage- 
deed as a cash advance, was returned to 
the mortgagees after the same had been 
paid by them tothe mortgagors before the 
Sub-Registrar atthe time of the registra- 
tion of the deed. I!eheld, in conclusion, 
that the object of the mortgagors in exe- 
cuting the mortgage-deed was to give pre- 
ference to Abdul Jabbar and Abdus Sattar 
over the other creditors. On that finding 
he annulled the mortgage under s. 54, Insol- 
vency Act. 

An appeal was preferred in the Court of 
the Additional District Judge, Mr. S. 
Maitra, who has since retired. The pro- 
gress of the appeal was extremely unsSatis- 
factory. The appeal was filed on November 
30, 1931, end alter nine adjournments was 
heard on April 29, 1933, when judgment 
was reserved. Nonotice of the case was 
taken till February 1, 1934, when the 
Court recorded an order that further argu- 
ments would be heard on February 17, 
1934. The appeal was adjourned on the 
last date. ByJuly 30, 1934, when Mr. 
Maitra was transferred to Meerut, no 
hearing took place. He disposed of the 
appeal on August 28, 1934, without hearing 
further arguments. As was to be expected 
the judgment is extremely sketchy. None 
of the questions arising in the case, and 
decided by the first Court, was discussed. 
It is perfectly clear that the Additional 
District Judge merely got rid of the case 
without theleast attempt to approach the 
merits of it. When the revision was open- 
ed before us and the history of the appeal 
disclosed, we had no hesitation in holding 
that the judgment of the Appellate Court 
wasno judgment in lew, and that the 
case should either be sent back to the 
Appellate Court for a re-hearing or we 
should hear the case on the facts. We 
decided upon the latter course in view of 
undue delay having already occurred ip dis- 
posing of a case of this kind. 

The case of the Receiver is that there 
was a conspiracy between the insolvents 
and the applicants with a view to giving 
preference to the latter and defeating the 
claims of the other creditors, and that the 
consideration of the mortgage was fictitious, 
except to the extent of Rs. 880-10-3, which 
was due tothe mortgagees on the date of 
the mortgage. It issaid that the sum of 
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Rs. 717, which was paid at the time of 
Tegistration, was returned to the mort- 
8agees, and the sums of Rs. 1,599-1-0 and 
Rs. 1,310-4-9 left with the morigagees for 
payment to Gopi Ram and Ratan Ram to 
whom they were, in fact, not due, were never 
paid. Direct evidence was adduced by the 
Receiver to prove the conspiracy and the ficti- 
tious character of the major part of the con- 
sideration ‘as mentioned above. The learn- 
ed Subordinxte Judge has believed the 
evidence. We have been taken through 
the statements of the witnesses examined 
by the Receiver on this part of the case, 
and are unable to agree with the learned 
Subordinate Judge in some respects. (After 
considering the evidence their Lordships 
proceeded): Considering the entire evi- 
dence, we have arrived at the conclusion 
that the consideration of the mortgage, so 
far as the sums of Rs. 1,592-1-0 and 
Rs. 1,310-4-9 left for payment to Gopi 
Ram and Ratan Ram, respectively, are con- 
cerned, was not due to them and was not 


- paid, and that the real consideration of the 


deed consisted of two sums of Rs. 830-10-0 
and Rs.717 paid before the Sub-Registrar. 
The value of the morigaged property, as 
stated by Dasrath, the witness produced by 
the mortgagees, is between Rs. 6,000 and 
Rs. 7,000; bul, according to the wilness 
Khuda Bakhsh, examined by the Receiver, 
itis Rs, 4,600. Making allowance for ex- 
aggeralion on one side and undervaluation 
on the other, we think that the value is 
between Rs. 5,000 and Rs. 5,500. 

We are unable to believe that Abdul 
Jabbar and Abdus Sattar could have 
agreed to advance as muchas Rs. 4,500 at 
9 percent. per annum; compoundable every 
year, on the security of property of that 
value. We think that there was collusion 
between the mortgagors and the mortgagees 
with a view to saving as much as possible 
for the mortgagors who were believed to 
be in an embarrassed financial position and 
were expected tu go to the Insolvency Court 
and long afterwards. It seems to us that 
the mortgagors, on the one hand agreed 
to give preference to Abdul Jabbar and 
Abdus Sattarin respect of what was due 
to them, if they agreed to advance a further 
sum of Rs. 717. Abdul Jabbar and Abdus 
Sattar,on the other hand, agreed to ad- 
vance Rs. 717, provided the sum previous- 
ly due to them together with the fresh 
advance was secured on the house property. 
It was also part of the understanding that 
two fictitious amounts should be part of the 
consideration, so that the total amount of 
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the mortgage-money be nearly equal to the 
value of the property, and the other credi- 
tors may not be able to recover their debts 
to any appreciable extent by sale of the 
equity of redemption. On these facts, we 
are clearly of opinion that the case is one 
in which the insolvents transferred practi- 
cally the whole of their immovable property 
with a view to giving preference to one of 


their creditors over the others. It was 
argued that the cash advance, made by 
the mortgagees, takes the case out of the 


purview of s. 54, Provincial Insolvency \ct, 
and that the case is one in which thein- 
solvents needed more money to carry on 
their business, and one of the creditors made 
a fresh advance, taking a mortgage of the 
insolvents’ property in respect of the con- 
solidated amount due te them. It was also 
contended that unless it is proved that the 
insolvents voluntarily gave preference to 
one of the creditors over the others, and 
if the creditor had refused to make a fresh 
advance without security for the previous 
loan as well as forthe fresh advance, s. 54 
cannot apply. We donot think this con- 
tention is sound in the circumstances of this 
case. If the object of the inso.vents is to 
give undue preference toone of their credi- 
tors in consideration of a fresh advance, 
the fact that the mortgagees were able to 
persuade theinsolvents to give such pre- 
ference will not affect the matter. We hold 
thats. 54 applies to the case. Tag result is 
that the order of Subordinate Judge annull- 
ing the mortgage-deed, dated March 28, 
1930, is upheld, but in modification of his 
order we declare that the applicants shall 
be entitled to become scheduled creditors 
not only in respect of Rs. 880-10-3, as 
directed by the Subordinate Judge, but also 
in respect of Rs. 717, advanced in cash on 
the date of mortgage. 

The order of the Subordinate Judge as 
regards cosis also re juires to be corrected. 
Tne Receiver is a legal practitioner who 
conducted his own case. The learned 
Subordinate Judge directed that Rs. 56-4-0, 
legal fees, be laxed as costs, even thougu 
the Receiver did not pay thissum lt) any 
legal practitioner. The order is based on 
the view that the Receiver had to discaarge 
not onty the duties of a Receiver, but also 
those of a legal practitiorer, who could 
have been engaged but was dispensed with 
because of the fact that the Receiver hap- 
pened to be a legal practitioner. We do 
not think that a legal practitioner's fee can 
be taxed, .as ordered by the learned Sub- 
ordinate Judge. According to the rules 
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only such sum can be taxed as legal prac- 
titioner’s fee as has been actually paid and 
certified by the legal practitioner to 
whom it has been paid. These conditions 
-are not fulfilled in the present case. As 
both parties have partially succeeded, we 
order that they shall pay their own costs in 
both Courts. 


N. Appeal dismissed. 


MADRAS HIGH COURT 
Appeals Nos. 91 and 153 of 1932 
November 11, 1935 i 
CoRNISH AND VARADACHARIAR, JJ. 
P. RAMA ATYAR——Derenpant 
—APPELLANT 
versus 
T. BAGAVATHIMUTHU PILLAI AND 
UTHERS—-PLAINTIFF AND DEFENDANTS 
Nos. | AND 2—-RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 101— 
Prior mortgagee purchasing part of mortgaged 
property—Mortgage not wholly discharged—Right to 
claim priority against puisne mortgagee—Doctrine of 
substituted security, whether applies to partition 
between father and son. 

In order that a prior mortgagee who has purchas- 

„ed scme of the mortgaged items may claim the 
benefit of priority against a puisne mortgagee under 
s. -101 of the Transfer of Property Act, it is not 
necessary that the prior mortgage should bave been 
wholly discharged by the sale in favour of the prior 
mortgagee. Purchasers of equity of redemption who 
pay off pogtions of a prior mortgage debt are entitl- 
ed tostand in the shoes ofthe prior mortgagee to 
the extent that they have so paid treating them as 
pro tanto assignees of the . prior mortgage. Mali- 
reddi Ayyareddt v. Adusumilli Gopala Krishnayya 
(1), relied on, Rajah of Kalahasti v. Venkatappa 
Nayanim (2), explained, 

Iteme allotted to other sharers in a partition are 
exonerated from a mortgage executed by one of the 
co-owners because such other sharers are not bound 
by that mortgage andthe doctrine of substituted 
security isin such cages invoked to fasten the mort- 
gage on the properties which are allotted to the 
mortgagor in the partiticn between himeelf and his 
co-sharers but where a mortgage is by the father 
and is binding onthe son, the father and son must 
for the purposes of this rule be regarded as a single 
legal entity with the result that all the properties 
allotted to this branch at the partition as between 
itself and another branch will become subject 
to the mortgage infavour of the mortgagee and a 
subsequent partition between the father and the 
son will not, therefore, defeat the right of the mort- 
gagee to proceed against the items allotted to the 
son, even though in the paitition deed provision is 
made for discharging the mortgage debt out of the 
properties allottgd to the father. 


A. against the decree of the Court of the 
Subordinate Judge of Tinnevelly in O. 8. 
No. 120 of 1929. 

Mr. T. M. Ramaswami Aiyar, for the 
Appellant. 
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dent. 
APPEAL No. 91 or 1932. 

Judgment.—This is an appeal by the 
29th defendant 
for sale. The plaintiff sued for sale on 
foot of a morlgage Ex. A, dated Decem- 
ber 21, 1922, for a sum of Rs. 10,000. 
The 29th defendant wis the holder of a 
mortgage (Ex. VIII, dated July 19, 1922), for 
Rs. 5,000, but the amount due under this 
mortgage has been, from time to time, paid 
up in the following manner; by a sale to the 
appellant himself under Ex. I dated Janu- 
ary 26, 1925, of some of the items comprised 
in the mortgage and certain other items for 
a sum of Rs. 3,250; again bya sale by the 
mortgagor's brother under Ex. XII, dated 
February 8, 1925, for a sum of Rs. 3,500 
out of which a sum of Rs. 2,500, was paid to 
the 29th defendant; and lastly, by a sale 
under Ex. lI, dated December 21, 1926, by 
the mortgagor to the appellant for a sum of 
Rs. 3,075. It may be mentioned that bet- 
ween the dates of Ex. XIII and II, the 29th 
defendant had instituted a suit (O. S. 
No. 271 of 1926) for the balance then due 
under his mortgage after giving credit for 
the moneys received under Ex. I and XII 
and it is the amount due under that decree 
that was satisfied by Ex. IT. 

In the present suit, the 29th defendant 
claimed the benefit of s. 101 of the Transfer 
of Property Act in respect of the various 
mortgaged items of which he had become 
the purchaser. The lower Court allowed 
him that benefit in respect of the properties 
covered ty Ex. II but refused his claim in 
respect of the properties covered by Exs. I 
and XIM. The appeal relates only to the 
properties covered by Ex. I. 

The reason given by the lower Court for 
negativing the plaintiff's claim in respect 
of the properties covered by Ex. I is that 
“as the mortgage is not fully discharged, 
there cin be no priority so far as Ex. I is 
concerned.” It is somewhat misleading 
to have the words ‘subrogation, ‘priority’ 
and ‘keeping alive, indiscriminately used. 
For instance, in this case it is scarcely 
right to speak of the 29th defendant's claim 
as one of priority in the strict sense, nor is 
it exactly one in the nature of subrogation. 
It seems to us that it is in terms covered 
by s. 101 of the Transfer of Property Act. 
The benefit of subrogation is ordinarily 
claimed by a person other than the prior 
mortgagee himeelf, on the ground that such 
person has discharged the prior mortgage. 
Here the claim is made by the prior mort- 
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kaden khan, 


f 
| 
| 


1936 


gagee himself as against the puisne mort- 
gagee. The section provides that any 
mortgagee may purchase or otherwise 
acquire the rights in the property of the 
mortgagor or owner, as the case may be, 
without thereby cwsing the mortgage or 
charge to be merged as between himself 
and any subsequent mortgagee and no such 
subsequent morigagee shall be entitled to 
sell such property without redeeming the 
prior mortgage or otherwise than subject 
thereto. Prima facie, the case of the 29ih 
defendant will clearly fall under the terms 
of the section. But the decision of the lower 
Court has been sought to bs supported 
before us by the learned Counsel for the 
respondent on tae ground that whether it 
is the case of a third party claiming subro- 
gation or the case of a mortgagee claiming the 
benetit of s. 101, principle is the same, namely, 
that it is only when the prior mortgage is 
wholly discharged by the particular tran- 
saclion relied on, that such benefit can be 
claimed. The learned Counsel is of course 
right in his contention that it has been held 
in several cases both in this High Court 
and in the other Higa Courts that a right of 
subrogation cannot be claimed on the 
strength of a partial discharge of a prior 
mortgage. The question has arisen in a 
variety of circumstances and in some of 
them, the problem has been complicated by 
the difficulty of adjusting the rights of the 
prior mortgagee himself and of persons who 
paid off portions of the debts due to him if 
such equity is to be recognised in favour 
of the latter. Tt is not necessary for us now 
to say how far those cases may require 
re-consideration in the light of the observa- 
tions of the Privy Council in Malireddi 
Ayyareddt v. Adusumilli Gopala Krish- 
nayya (1). The language there used by 
their Lordships is clearly such as to entitle 
purchasers of the equity of redemption who 
pay off portions of a prior mortgage debt to 
stand in the shoes of the prior mortgagee 
to the extent that they have so paid treating 
them as pro tanto assignees of the prior 
mortgage. The observations of Odgers, J. 
in Rajah of Kalahasti v. Venkatappa 
Nayanim (2), do not (it seems to us with all 
respect) explain away the clear language 
employed by their Lordships. Tuere may 

(1) 47 M 190; 79 Ind. Cas. 592; 22 A L J 45; 46 M 
L J 164; A I R 1924 PC 36;19 L W 215; 26 Bom. 
LR 204; 38 ML T1; 2 Pat. L R99;100 &€&ALR 
269; (1924) MW N 290;39 CL J 204;28 OWN 
1025; 511A 140;L R5A PO49;1L0 WN 27 
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be difficulties in giving effect tə this 
doctrine in certain circumstances where the 
assignment or discharge is not fractional 
but relates only to particular items cm- 
prised in the mortgage security. Wuat- 
ever, those difficulties miy be waen a 
stranger invokes the benefit of the doctrine 
of subrogation, we do not think any such 
difficulty aises where the claim is mide by 
the prior mortgazee himself under ihe 
terms of s. 101 of the Transfer of Property 
Act. In such a case the sale undoubtedly 
stands good as between the mortgagor and 
the prior mortgagee and operates as a 
payment of the mortgage debt as between 
them. But the section provides that as 
against the puisne mortgagee the prior 
mortgagee will still be entitled to keep his 
prior mortgage interest apart from the 
mortgagor's equity of redemption now 
vested in himseif. We do not see any 
difficulty in applying that principle to cir- 
cumstances like those of the present case. 
How the equities between the prior mori- 
gagee and the puisne mortgagee are to be 
worked out, in apportioning liability as 
between several items comprised in the 
mortgages and in the sale, is a matter which 
the executing Court can conveniently 
determine at the time that the properties 
are directed to be sold or the sale proceeds 
have to be distribuied. But there is no 
reason why we should hold that the prior 
mortgage must be treated as extinguished 
for the beneit of the puisne mortgagee. 
We may also point out that in this case, at 
the time that the plaintiff filed his suit on 
Ex. A, the prior mortgage in favour of ths 
29th defendant had been woolly extinga- 
ished and two of the payments were 
the result of transactions between the mort- 
gagor and mortgagee himself. Tnus, the 
complications which may arise by reason of 
the intervention of the rights of third 
parties or when the prior mortgage is in 
part still outstanding do not arise for ejn- 
sideration in this case. 

Mr. Sankara Ayyar, the learned Counsel 
for the respondents, raised a centention 
that by reason of what happened in O. 8. 
No. 271 of 1926 the appellant is now pre- 
cluded either by the doctrine of res judicata 
or by the principle underlying O. Il, 1.2, 
from invoking s. 101 of the Transfer of 
Property Act. As stated already, O. 3. 
No. 271 of 1926, was instituted by the 
Present appellant in 1926. Tne plaint pro- 
ceeded on the basis that as a result of 
Exs. I, Zand Ex. XII, large portions of 
the morigage debt had been paid off and 
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In para. 9 ofthe plaint it was stated that 
the items conveyed under Exs. I and XIU, 
had become the property of the mortgagee 
and “regarding those items the plaintiff does 
not require any relief in the suit.” The 
present plaintiff had been impleaded as the 
8th defendant in that suit and he remained 
ex parte. A decree for sale was passed in 
respect of the balance then found due under 
Ex. VII and for sale of the properties that 
still remained unsold. On these facis we 
are unable to egree that any plea cf res 
judicata arises. Thisisnot the case of a 
person whose priority was endangered by 
another’s claim and who yet failed to put 
forward that priority as a defence. The 
then plaintiff was perfectly justified in 
tres‘i.g the sale under Ex. J, as good and 
crer dting as a payment of part of the 
moligage debt. It was open to the puisnee 
morigagee to accept that as a good sale 
and until Le chose to say that that sale 
should not operate to his prejudice, the 
29th defendant had no reason to complain 
as against the puisne mortgagee or put 
. forward a claim continge:.tly upon the mort- 
gagee under Ex. A claiming that Ex. I 
operates as an extinction of the mortgage 
for his own benefit. On the state of facts 
that existed at the time O. S. No. 271 of 
1926 was instituted, that suit was rightly 
framed amd no question of the effect of 
Ex. I as against the: present plaintiff was 
Taised or need have been raised in that 
suit. There is accordingly no basis for 
the plea of res judicata. 

The factsin Mohammad Ibrahim Hossain 
Khan v. Ambika Pershad Singh \3), which 
was relied on in this connection were differ 
ent. It was the case of a person who admit- 
tedly held a mortgage later in date than 
tbat of the plaintiffs in the previous suit 
and who was impleaded as such later 
mortgagee. He contended that he had a 
claim for priority because he had discharg- 
ed a mortgage earlier in date than the 
plaintiff's But that claim he failed to put 
forward as a defence in the suit. Their 
Lordships in those circumstances held that 
it must have been pleaded in that suit and 
not having been pleaded must be iaken tr 
have been negatived by virtue of the 
operation of the rule of constructive res 
judicata. The facts of tLe present case are 
not parallel. 


(3) 39 © 527; 14 Ind. Cas. 496; 11 M L T 265; 
(1912) MW N 367; 9A LJ 332; 14 Bom. L R 283; 
16 © W N 505; 15 CL J 411; 22M L J 468; 391 A 
68 (PO). ° 
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Nor is there any force in the plea under 
0. Il, 1. 2, Civil Procedure Code. But we 
need rot discuss the plea and O. I, r 2, 
because the bar under O. H, r. 2, cannot in 
any event preclude the 29th defendant 
from relying upon his rights under Ex. I 
&s a shield when he is only the defendant 
in the suit. 

The result is that this appeal is allowed 
and tLe decrees of the lLwer Court medified 
by recognising the appellant’s claim even 
in respect of the items purchased by him 
under Ex. J. The plaintiff (respondent) 
will pay the appellant's costs in this Court. 
We do not propose to interfere with the 
lower Court's direction as to costs there. 
Asindicated already, the extent to which 
the mortgaged properties included in Ex. 1 
stould be made liable to contribute for the 
appellant’s benefit or the amount which the 
appellent will be entitled to be paid out 
of the proceeds in the event of those pro- 
perlies being brought to sale free of incum- 
brances, will be fixed by the executing 


Court. 
APPEAL No. 153 or 1932. 

This is en appeal by the 2nd defendant, 
who is the son of a mortgagor, against a 
decree holding that the properties allotted 
to the son in a partition between the father 
and ihe son are also liable to be proceeded 
against on fcot of a mortgage executed by 
the father. The binding character of the 
debt as against the son has been found by the 
lower Court in favour of the mortgagee and 
that finding has not been attacked before 
us. Nor has it been attempted to show that the 
circumstances in which the debt was con- 
tracted were not such es to justify a mort- 
gage. The only argument urged before us 
turned upon the limits of the application of 
tLe doctrine of substitvied security. 

The rejevant facis necessary to lead up 
to the question argued before us are the 
following. The first and third defendants 
were undivided brothers and the lst defen- 
dant mortgaged certain items of property 
under ihe suit mortgage Ex. A. In a parti- 
tion between the Ist and 3rd defendants 
and the 2nd defendant as a minor represent- 
ed by his father, some of the items 
comprised in the mortgage fell to the share 
of the 3rd defendant and certain items not 
comprised in the morigage fell to the share 
of ihe branch of defendants Nos. 1 and 2. 
In a subsequent p:rtiticn between defen- 
danis Ncs. 1 and 2 some of the items ihat 
came to this branch in ihe partition bet- 
ween Ist and 3rd defendants have been 
allotted tothe share of the 2nd defendant. 
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The point urged by Mr. Venkatarama Iyer, 
on behalf of the appellant, was that the 
reasons justifying the exoneration of items 
allotted to another sharer at a fair partition 
will equally apply as between father and 
son and not merely as between brothers or 
other co-sharers. We do not think that that 
is the real test for the application of the 
rale. The items allotted to other sharers in 
a partition are exonerated from 1 mortgage 
executed by one of the co-owners because 
such other sharers are not bound by that 
mortgage and the doctrine of substituted 
security is invoked to fasten the mortgage 
on the properties which sre allotted to the 
mortgagor in the parti ion between himself 
and his co-sharers. Where, as in the pre- 
sent case, the mortgage by the father is 
binding on the son as well, the father and 
son must, for the purposes of the rule, be 
regarded as a single legal entity with the 
result that all the properties allotted to this 
brench at the partition, as between itself 
and another branch will become subject 
to the mortgage in favour of the mortgagee. 
The subsequent partition between the father 
and the son will no more defeat the rights 
of the mortgagee than it will affect the 
operation of a mortgage executed by the 
father specifically charging items held joint- 
ly by himself and his son. 


It may be that a doctrine of substituted 
security may not avail as against Court 


auction-purchasers or even pernaps 
against alienees for value without 
notice. But as between father and son, this 


is not the legal position at all. It is nos 


right to speak of the mortgagee's rigit 


against the father in such a case as a per- 
sonal right or a personal equity. He has 
undoubtedly a charge on the substituted 
properties, whether it will amount to a 
mortgage within the definition of s. 58 
of the Transfer of Property Act or not, and 
as long as the debt is one binding on the 
son, the charge will be equally one binding 
upon the son. 


Mr. Venkatarama Ayyar argues that at 
the partition between the father and the 
son due provision had been made for the 
discharge of the mortgage debt from out of 
the extensive properties allotted to the 
father's share. Whatever claims this may 
give rise to as between the father and the 
son, that cannot affect the rights of the 
mortgagee in ihe present case any more than 
it can affect the rights of a mortgagee from 
the father. 4 

The decision in Muthia Raja v. -Appala 
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Raja (4), does not help the appellant's cn- 
tention. The debt itself in that cise was 
one not binding on the other sharers. The 
present question was not, therefore, raised 
nor could it have been raised in that case. 

The appeal, therefore, fails and is dis- 
missed with costs of the lst respondent. 

A Appeal dismissed. . 

(4) 34 M 175; 6 Ind. Cas. 991; 20 M L J 393; 8 
ML T 133; (1910) M W N 418. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1342 
of 1934 
November 18, 1935 
Beaster, C. J. 
KONDI RENA ATHMARAM CHETTIAR 
— PLAINTIFF PETITIONER 
versus 
KONDI MANA SARASWATHI AMMAL 
AND oT aprs—DeEFENDANTs—OPPosITE 
i PARTIES. 

Court Fees Act (VII of 1870), s. 7 (iv) (a), Sch. II, 
Art. 1T-A—Claim for property by survivorship— 
Will by co-parcener alleged to be forgery —No relief 
for cancellation of will—Held, claim for declaration 
not affected by will and Art. 17-A, Sch. IT, applied 
and not s. 7 (iv) (a). i f 

The plaintiff claimed certain properties as belong- 
ing to joint family alleging that he was entitled to 
them by right of survivorship and that the alleged 
will by his co-parcener bequeathing the said pro- 
perties to the co-parcener'e widow and daughter was 
a forgery. It wae held by the lower Court that 
it was imperative on the plaintiff to pray for a 
cancellation of the wili and that under s. 7 (iv) (a), 
Court Fees Act, he must pay court-fees therefor: 

Held, that the claim for possession could not be 
held to be consequential apon the declaration that 
the will was a forgery and invalid. The plaintiff's 
claim to possession of the properties, based as it 
was on the claim that the properties are joint family 
properties, was unaffected by the will. If the pro- 
perties were joint family properties, then the will 
could not deprive the plaintiff of his share in them 
and the claim with regard to the“ properties 
must be held to be for a declaration only and must 
be valued under Art, 17-A, Sch. II of the Court Fees 
Act. 

C. Revn. Pet. from an order of the Sub- 
Judge, Tanjore, dated August 6, 1934, 

Messrs. K. R. Rangaswami Ayyangar and 
R. Krishnaswami, for the Petitioner. 

Mr. K. Swaminathan for Mr. A.V. Viswa- 
natha Sastri, for the Opposite Parties. 

Order.—This Civil Revision Petition 
raises a question of court-feeg The plain- 
tiff claimed that one Mannarsami Chet- 
tiar, the son of his senior paternal uncle, 
and he were members of a joint Hindu 
family. Defendant No. i is Mannarsami 
Chettiar's wife; defendant No. 2 is his 
daughter; and defendant No. 3 is the 
brother of defendant No. 1. The plaintiff 


; however, 
' consequential 
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claimed that as undivided family members 
they carried on the ancestral family busi- 
ness, that the properties mentioned in the 
B and C schedules to the plaint belong- 
edtothe joint family and thathe was 
entitled to the properties by survivorship. 
In the plaint, he alleged that a will which 
Mennarsami Chettiar had left bequeathing 
his properties to his widow and daughter 
was a forgery. The learned Judge 
Says. 

“Reading the plaint asa whole we find that 
the plaintiff himself realises that his will is an 
obstacle inthe way of his getting at the properties 
mentioned in B and © schedules. So it is 
clear that the will has to be cancelled and set 
aside before the plaintiff can obtain the decree he 
wants. The plaintiff has not separately prayed for 
a cancellation of the will and has not paid 
court-fee therefor separately.” 


He accordingly, although this is not by 
any means clear, applied s. 7 (iv) (a), 
Court Fees Act, onthe ground that it was 
imperative on the plaintiff to pray fora 
cancellation of the will. The petitioner, 
argues that he has asked for 
relief, that he has in 
prayer No. 3 of the plaint prayed for posses- 


-sion of the B and C schedule properties 


and claims therefore that s. 7 (iv) (e) is the 
right one. In my view neither of the 
clauses ofs. 7 (iv) is the rightone, but 


. Art. 17-A, Sch. II, is the correct one be- 


cause the ¢laim here, when it is correctly 


. Viewed, is to obtain a declaratory decree 


where no consequential relief is prayed 
for. It is not right to say as the petitioner 
argues thats. 7 (iv) (c) applies because 
there is a claim for possession. True, 
there is a claim for possession; but that 
relief cannot be held to be consequential 
upon the declaration that the will is a for- 
gery and invalid. The plaintiff's claim to 
possession pf the properties, based as it 
ison the claim that the properties are 
joint family properties, is unaffected by 
the will. If the properties are joint family 
properties, then the will cannot deprive 
the plaintiff of his share in them. His 
right to possession is entirely unaffected 
by the existence of any will. The relief by 
way of possession was not consequential 
at all and the claim with regard to the 
properties must be held to be for a decla- 
ration only andé must be valued under 
Art. 17-A; Sch. H of the Act. 

There is another claim, however, and that 
is for possession of a promissory note 
executed by the plaintiff in favour of Man- 
narsami Chettiar. After the death of the 
atter his widow obtained a succession cer- 
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tificate and for the recovery of. the amount 
due under the promissory note she filed a - 
suit and that suit is still pending. The 
plaintiff, however, says that as security 
for the promissory note he handed over 
documents Nos. 2 to 6 mentioned in the 
plaint D schedule and requested Mannar- 
sami Chettiar to collect the amounts and ' 
adjust them towards the promissory note 
and that further another arrangement was 
come to just before Mannarsami’s death 
to the effect that the plaintiff should per- 
form Mannarsami's funerals and get his 
daughter married and that Mannarsami 
promised to remit the balance of the amount 
due by the plaintiff. He claims that the 
promissory note has become unenforceable 
having been discharged by reason of 
this arrangement and that the items of 
security belong to him absolutely, the pro- 
missory note in respect of which they were 
pledged having been extinguished, and 
that the promissory note and the documents 
must be returned to him. It is contended 
that a sum of Rs. 2,000 must be given 
credit tothe plaintiff; and therefore the 
promissory note prima facie represents a 
debt, now Rs. 5,000, and interest. What 
isit that the plaintiff is really altempting 
to do in the suit with regard tothe pro- 
missory nole ? In substance, he really wants 
an adjudication with regard to his liability 
on the promissory note. He wants the 
discharge of it to be recognized and all . 
rights under it extinguished. In substance, 
it is a claim forits cancellation and in 
my view, the correct section of the Court 
Fees Act to be applied is s. 7 (iv) (a) and 
the learned Subordinate Judge was right 
in applying that section. The plaint will 
be sent back to the Subordinate Judge's 
Court in order that it may be valued in 
the light of this judgment. roe 

The Civil Revision Petition is dismissed 
with costs. 


A.-D. Petition dismissed. 





LAHORE HIGH COURT 
Civil Regular Second Appeal No. 267 
: of 1936 
May 1, 1936 
Jat Lat, J. 
Musammat MALLAN—DEFENDANT— 
APPELLANT 
- persus 
GORA MAL—PLAINTIFF—RESPONDENT 
Punjab Tenancy Act (XVI of 1887), ss. 59, 60— 
Sale of occupancy right by widow in contravention 
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of s. 59-—Whether voidable at instance of landlord 
—Such sale in favour of person who was landlord 
—Suit by him for declaration that occupancy, rights 
extinguished by reason of sale—Civil Court, if 
can entertain it. : 

Primarily the Punjab Tenancy Act has been 
enacted to regulate the relationship between land- 
lord and tenant and it has nothing to do with the 
rights of the reversionere which are governed by the 
rules of inheritance based on the personal law of 
the parties or on the Customary Law. 

7 A sale of cecupancy rights by a widow in contra- 
vention of provisions of s. 59, Punjab Tenancy Act, 
is voidable at the option of the landlord. 

A suit by a person who previously “wasa land- 
lord and who claims that the occupancy rights have 
been sold to him by the defendant, for a declaration 
that he was the owner of the land, in other 
words that the occupancy 1ights which vested-in the 
defendant had been extinguished by the sale in his 
favour is cognizable by the ‘Civil Courts. He does 
not claim the extinction of the oecupancy rights by 
virtue of any custom orany default in the perform- 
ance of the requisite conditions by the tenant but 
by a deliberate act of abandonment on receipt of 
consideration, that is to say, by sale. 

C. R. S.A against a decree of the Senior 
Sub-Judge, Hoshiarpur, dated November 
28, 1935, contirming that of the Sub-Judge, 
Second Class, Dasuya, dated November 1, 


1934. 


Mr. D. N. Aggarwal, for the Appellant. 

Messrs. Parkash Chandra Jain and 
Shamair Chand, fcr the Respondent. 

Jai Lal, J—Tne appellant Musammat 
Mallan, succeeded to the occupancy rights 
of her husband in the land in dispute. Sub- 
sequently she sold those rights to the res- 
poudent, the landlord, and gave him posses- 
sion of the land. It has been found by the 
lower Appellate Court that the landlord has 
been in possession of the land subsequent 
to the sale of the occupancy rights to him 
by the appellant, but when he attempiéd to 
have mutation of those rignts made in his 
favour; the Revenue Authorities refused to 
effect the mutation on the ground that the 
sale of the occupancy rights was void under 


‘the law. He consequently instituted a suit 


for a declaration that he was -the owner - of 
the land, in other words, that the occupuncy 
tignts which vested in Musammat Malian 
had been extinguished by the sale in his 
favour. Musammat Malian was the only 
defendant. She contested tne suit firstly 
on the ground that the sale of the occup- 
ancy rights was void under s. 59 of the 
Punjab Tenancy Act, and therefore, the 
plaintiff, the landlord, was not entited to a 
declaration and secondly that the Civil 
Courts had nu jurisdiction to entertain the 
suit. I am not concerned, in this appeal 
with the other grounds of defence, because 
they have not been raised here; the factum 
of sale was denied but this has. been . found 
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against the appellant. 

Seciion 60 of the Punjab Tenancy Act 
provides that any sale of occupancy rignts 
made in contravention of the provisions 
of the Act shall be voidable at the option: of 
the landlord. But itis contended that s. 59 
provides that a widow in possession of the 
occupancy rights shall not.alienate them 
except as is provided in that section. It is, 
therefore, contended that the sale of occup- 
ancy fights is void and that. s. 60 does not 
govern the cases of alienation made by'a 
widow against the provisions of s. 59. There 
is no force in this contention. No doubt it 
is supported by some authority of the Chief 
Jourt of the Punjab, but the subsequent 
judgments of that Court and also of this 
Court are in favour of the proposition that 
such a sale is voidable at the option of the 
landlord. [t is not necessary to discuss those 
cases because they have all been mentioned 
in the judgment of the learned Senior Sub- 
Judge. Primarily; the Punjab Tenancy Act 
has been enacted to regulate the relation- 
ship between landlord and tenant, it has 
nothing to do with the rights of the rever- 
sioners which are governed by the rules of 


‘inheritance based on the personal law of 


the parties or on the Qustomary Law. There- 
fore, in my opinion, the conclusion of the 
learned Senior Sub-Judge is correct that the 
sale of occupancy rights by a widow is 
voidable at the option of the landlord. The 
dispute in this case is between the landlord 
and the tenant or rather between the former 
landlord and the former tenant and not 
between the reversioners and the tenants 
or the landlord and the Senior Sub Judge 
has expressly left it open to the reversioners 


‘to institute a suit, if they are so advised, 


when the occasion arises. 

With regard to the question of jurisdic- 
tion, in my opinion, the view of the Senior 
Sub-Judge is correct, that the suit is cogniz- 
able by the Civil Courts. The relationship 
of landlord and enant does not exist. on 
the facts found. It is not a suit between 
a landlord and a tenant, but it is a suit by 
a person who previously was a landlord and 
who claims that the occupancy rights have 
been sold tohim. He does not claim the 
extinction of the occupancy rights by virtue 
of any custom or any default in the per- 
formance of the requisite conditions by the 
tenant but by a deliberate act of abandon- 
ment on receipt of consideration, that is to 
say, by sale. In my opinion, such a suit is 
cognizable by the Civil Courts and I dis- 
miss this appeal with costs. . 

D - : “© Appeal dismissed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 24 of 1932 
February 10,1936 
Cornisu, J. 
A. S. SEETHARAMA ATYAR AND OTHERS 
-—PLAINTIF¥S—A PPELLANTS 
VETSUS 
Tus SOUTH INDIAN RAILWAY Co., 
Ltp.—Derrenpant—ResPonDENT 

Railways Act (IX of 1890), s. 75, Sch. II—Goods 
specified in Sch. II—Declaration of value of goods, 
necessity of—Loss by theft—Liability of Com- 


pany. 
In the case of goods included in Sch. II of the 


Railways Act if they are over rupees one hundred 
in value a Railway Company to which they 
are consigned for carriage would not be liable 
for their loss unless the consignor has made a 
declaration of their value. A mere declaration 
of the nature of the goods, for example, that they 
are laced cloths, is insufficient. 

The word ‘loss’ ins. 75 of the Railways Act is 
wide. enough to include loss by theft 

S. C. A. against the decree of the District 
Court of Madura, in A. S. No. 175 of 1930, 
preferred against that of the Court 
of the Munsif of Madura Taluk at Madura, 
in O. 8. No. 170 of 1929. 

Mr A. Srinivasa Cheriar, for the Appel- 
lants. 

Mr. S. S. Ramachandra Aiyar, for the 
Respondent. 

Judgment.— The appellant consigned a 
parcel of laced cloths to the respondent 
Railway Co. for despatch by train from 
Nagore to Madura. From the evidence it 
would seem that the parcel wesstolen from 
the Railway van at Trichinopoly station 
while that van was ina siding. The lower 
Court has found that there is no pcsitive 
evidence that the loss was occasioned by 
the misconduct of any of the Company's 
servants, sothat no question of liability 
of the Company for any act of misfeasance 
arises. I mention this because Mr. Sita- 
ram Rao has argued that s. 75 of the 
Railways Act will not protect the Company 
where the loss has been occasioned by the 
misfeasance or misconduci of the Railway 
Company's servants. 

The question, therefore, resolves itself to 
this: these being goods which were ad- 
mittedly included in Sch. II to the Act 
and were over Rs. 100 in value, could the 
consignor make the Company liable for 
their loss, he not having made the declara- 
tion of their value as required by s. 75 
of the Act. The section definitely says that 
in respect of scheduled goods in a parcel 
or package exceeding Rs. 100 in value, the 
Railway Administration shall not be res- 
ponsible for the loss, destruction or de- 
terioration of the «parcel or package 
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unless the person sending it caused it 
value and contents to be declared. The sec- - 
tion contains no qualification as regards 
the manner of loss, destruction or deterio- 
ration of the parcel, and if seems to me 
that the word ‘loss’ is sufficiently wide to 
include loss by theft. It has been found 
as a fact by both the lower Courts that 
the consignor didnot makea declaration 
of the value of parcel, though he declared 
that it contained laced cloths. In these 
circumstances he did not comply withthe 
requirements of s. 75 and tbe Railway 
Company is relieved of liability for the 
loss of the parcel. 

The appeal is accordingly dismissed with 
costs. 

(Leave to appeal refused.) 

A. Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Civil Revision Application No. 422 of 1934 
June 17, 1935 
Niyoa!, A. J.C. 
KUNDANLAL AND ANOTHER— PLAINTIFHS 
- -APPLIOANTS 
VETSUS 
HARPARSHAD VAID—Dzrenpant—Non- 
APPLICANT 
Instalment bond—Debt to 1 
instalments—Debt exigible in case of failure of 
three instalments—Creditor consistently accepting 
overdue instalments—Whether shows waiver, — 
Where the debt was re-payable in monthly, instal- 
ments each to be paid on the first day of each month 
and it was to be exigible in the event of default in 
payment of three instalments and the creditor con- 
sistently accepte the overdue instalments, his conduct 
shows that he intended to condone the defaults. It 
is true that mere acceptance of overdue instalments 
does not by itself prove waiver, but if the plaintiffs 
by their acts cause the defendant to believe that the 
payment of the instalments which were tendered 
after they had accrued due wasa regular , satisfac- 
tion of the obligation, they cannot be permitted to 
turn round and deny the regularity of the payments. 
Ballabhdas v. Dalipsingh (1), relied on. 


©. Rev. App. of the decree of the Small 
Cause Court Judge, Saugor, dated June 26, 
1934, in Small Cause Court Suit No. 242 of 
1934. 

Mr. K. B. Sheore, for the Applicant. 

Mr. S. B. Gukhale, for the Non-Applicant. 

Order.—The applicants sued to recover 
Rs. 191-12-0 as the balance due on an instal- 
ment bond dated December 8, 1930, for 
Rs. 299, executed by the non-applicant. The 
debt was repayable in monthly instalments 
of Rs. 6 each to be paid on the first day of 
each month. The debt was to be exigible 


be paid in monthly 
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in the event of default in payment of three 
instalments. The defendant paid each of 
the instalments every month but after- the 
due dates. These overdue instalments were 
consistently and uniformly accepted by the 
plaintiffs. ‘Chey filed their suit on March 2, 
1934, for recovering the balance of the 
entire debt on the allegation that the defen- 
dant committed default in payment of the 
first three instalments. The defendant 
„resisted the suit on the ground that the 
plaintiffs had condoned the defaults by 
accepting the over-due instalments and that 
it amounted to a waiver of their right to 
recover the entire debt. He further urged 
that the suit was premature. The lower 
Court held that there was no waiver, but 
did not award interest. ` 

The plaintiffs have filed this application 
for revision whereas the defendant has filed 
an application urging grounds in the nature 
of cross-objections, but mainly to support 
the decree of the lower Court. 

In view of the plaintiffs’ consistent con- 
duct in accepting the overdue instalments 
it appears to me clear that they intended to 

` gondone.the defaults. It is true that mere 
acceptance of overdue instalments does not 
by itself prove waiver, but if the plaintiffs 
by their acts caused the defendant to believe 
that the payment of the instalments which 
were tendered after they had accrued due 
was a regular satisfaction of the obligation, 
they cannot be permitted to turn round 
aud deny the regularity of the payments: 
See Ballabhdas v. Dalipsingh (1). Their 
conduct itself shows that they never intend- 
ed to regard the mere non-payment of the 
instalments on the due dates as defaults as 
they regularly accepted all the overdue 
instalmenis. On this position they were 
obviously not entitled to any interest. 

On the view I take ofthe case the suit must 
be dismissed as premature, ascontended by 
the non-applicant, but as he has not filed 
an application to revise the decree of the 
lower Court but has only urged this ground 
to support the lower Court's decree, I see no 
reason to dismiss the suit. 

I dismiss the application with costs, 
Pleader’s fees Rs. 5. 

Applicatun dismissed. 
(1) 7 NLR 147; 12 Ind. Cas. 741, 
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ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 64 of 1935 
February 20, 1936 
SULAIMAN, C.J. AND Bannen, J. 
Sardar MUHAMMAD SHAKIR DAD 
KHAN AND OTHERS—DECREE-HOLDERS 
— APPELLANTS 

; ' VETSUS 
Sahu NAND KISHORE—JUDGMENT-DEBTOR 
i es — RESPONDENT. 
_ Limitation—Ezxecution—Application 4 
including two decrees against same oe 
tion of application as being defective with regard to 
one - Subsequent application with respect to other 
within three years of last application—Whether i 
time—Res judicata, question of, if arises, s, 
_ A decree-holder made an application for execution 
including in it two decrees against the same judg- 
ment-debtor, The application being defective A 
respect ofone of them, it was rejected without 
notice to judgment-debtor. Within three years of 
thin, he filed another application with regard to the 
other decree, but more than thri 
of the decree : ROE MS latg 

Held, that no question of res judicata i 
from the order on the prior application aa it. A 
inter partes and was merely the rejection of ana 
plication by the Court. Further, that application 
was one which would save limitation as re ard 
this decree, as it was one in accordance with ie 
and hence as anew start for limitation arose from 
the order rejecting that application, the subse uent 
application for execution was not time-barred 
Kayastha Oo., Ltd. v, Sita Ram Dube (1) and Khalil, 
ur-Rahman Khan v. Collector of Etah, (2), relied on. 

L. P. A. from the decision of Allsop, J. 
dated April 30, 1935. 7 

Mr.A. M. Khwaja, for the Appellant. 

Mr. N. Upadhiya, for the Respondent. 


Bennet, J.—This is a Letters Pat = 
peal by a decree-holder under the Slee: 
ing circumstances: The decree-holder has 
made an application for execution of a 
decree in Suit No. 127 of 1923 in which 
a decree was passed in his favour in F 
A. No. 204 of 1925 by this Court on May 8, 
1929. The present application was made 
on December 8, 1932 and the decree-holder 
relies forsaving limitation under Art. 182 
(5), Limitation Act, on a previous appli- 
cation made by him on March 99 1932 
The question before us is whether that pre- 
vou a ga aoe ka comes within 

e terms of Art. i "ovi 
2s ioves (5) which provides 

“The date ofthe final or i 
cation made in accede wai ee to the ee 


Court for execution, or to take some step-in-a; 
F ep-in- 
execution of the decree or order,” panadol 


The application made on March 29, 1939 
was forfour items: (1).Rs. 179, costs of 
the appeal; (2) Rs. 178 8-0, costs of ap- 
plication for leave to appeal to the Privy 
Council; (3) Rs. 268-12-0, costs of another 
Suit No. 100 of 1926; and (4) Rs. 131-4-0 
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the amount by which mesne profits were 
reduced by the High Court in Suit No. 100 
of 1926. The applicant had thus claimed 
execution in regard to two suits. One of 
these suits was the present suit which was 
a suit for possession of the property. 
The other Suit No. 100 of 1926, isa suit 
for damages for cutting down certain trees. 
The parties in the two suits were the same. 
Before notice had issued to the judgment- 
debtor on the application of March 29, 1932, 
Counsel for the applicant said that an 
order under s. 144, Civil Procedure Code, 
was necessary for an item for which exe- 
cution was desired (jis ragam ka ijra. chahta 
hai). The Court therefore passed an order 
that the application was not entertainable. 
This was an order of rejection of the 
application. Learned Counsel for the 
judgmeni-debtor contends firstly, that the 
application was not in fact according to 
law, and, secondly that this point has 
been decided in favour of his client by 
the Court passing the order that the ap- 
plication was not entertainable. 

On the other hand for the decree-holder it 
was represented that the application was 
according io law in regard to the items which 
were concerned with Suit No. 127 of 1923 and 
its appeal, and that mere inciusion of 
other items for which execution was 
asked would not make the whole applica- 
tion on which was not in accordance with 
law. It was further contended that inas- 
much as no notice had issued to the 
judgment-debtor under O. XXI, the order 
of the Court could not amount to res judi- 
cata. The matter before us would have 
come before the Court under O. XXI, 
r. 17 which states that on receiving an 
application for execution of the decree 
the Court shall ascertain whether the re- 
quirements of rr. 11 to 14 have been 
complied with. The Court found that 
those requirements were not complied with 
on the admission of the Counsel for the 
decree-holder and the Court therefore 
u off the application as not entertain- 
able. 

We do not think that any question of 
res judicata can arise from an order which 
was not inter partes and which was merely 
the rejection of an application by the 
Court. There are certain rulings of this 
Court and of their Lordships of the Privy 
Council in regard to the question of limi- 
tation in execution proceedings. In Ka- 
yastha Co., Ltd. v. Sita Ram Dube (1), there 


(1) 52 A 11; 118 Ind. Cag, 17; AI R 1929 All. 62 ° 
(1929) A L J 983; Ind, Rul, (1929) All. 785. à 
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was a Full Bench decision in which the 
matter before the Division Bench which 
was referred tothe Full Bench was the 
application of one Raghunath Prasad on 
February 13, 1919, to have his name en- 
tered as the transferee of the decree- 
holder and that application was rejected 
by the execution Court. Nevertheless the 
question which was referred was whether 
limitation was saved by this application 
and the question dealt with was whether 
an application which was not shown to be 
bona fide would save limitation. Itis true 
the actual question of the grounds on which 
the application was rejected was not the 
subject of reference to the Full Bench but 
presumably that aspect of the question 
might have been brought tothe notice of 
the Full Bench, but no suggestion of that 
sort was made. 

This ruling of the Full Bench was after- 
wards affirmed by their Lordships of the 
Privy Council in Khalil-ur-Rahman Khan 
v. Collector of Etah (2). In consideration 
of these rulings we are of opinion that 
there is no res judicata arising from the 
application andthe order on ‘it, -and 
further thatthe application is one which 
would save limitation because, so far as the 
items concern with Suit No. 127 of 1923 
the application was one which was in 
accordance with law. Therefore as a new 
start for limitation arose from the order 
rejecting that application the present ap- 
plication for execution is within time. Ac- 
cordingly we allow this Letters Patent 
Appeal and we set aside the order of the 
learned Single Judge of this Court and 
we restore the order of the learned Sub- 
ordinate Judge with costs throughout and 
we dismiss the objection of the judgment- 
debtors and direct that proceedings in 
execution should continue. 

Appeal alluwed. 


N. 

2) (1934) AL J 110; 147 Ind. Oas, 323; AI R 
1934 P O 14; 61 I A62; 55 A 993; 6 RP O 42; 11 
O WN 41; 66 M L3 79;39 LW 126; (1934) M W 
N 33; 36 Bom. LR 237; 35 P L R189; 380W N 
229; 15 PLT 221; 59C LJ 103 (P 0). 





RANGOON HIGH COURT. 
Civil Revision Application No. 31 of 1936 
March 31, 1936. 
Pace, C. J. AND Ba U,J. 
M. H. MASHIAH—APPLIOANT 
* versus 
Mersszs. BALTHAZAR & Son, LTD. AND 


OTHERS—OpposiTs PARTIES 
Civil Procedure Code (Act V of 1908), O. XXXIII, 
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r. 3 as, amended by Rangoon High Court in 1935— 
Petition for leave to sue in forma pauperis—Date 
on which petition was verified not stated—Amend- 
ment, if can be allowed. 

Under O. XXXIII, r. 3, Civil Procedure Code, the 
Court has jurisdiction to allow an amendment of the 
petition for leave to sue in forma pauperis, if it does 
not state the date on which the verification was 
signed in order.that it should be made to conform 
to the rules prescribed under the Code. Maung Pe 
Kue v. Ma Shwe Zin (1), not followed. 

C. R. App. against an order of the District 
Court, Toungoo, dated December 23, 1935. 

Mr. K.C. Sanyal, for the Applicant. 

Messrs. Surridge and Guha, for the 
Opposite Parties. 

Page, C. J.—This application is allowed. 
It appears that a petition for leave to sue in 
forma pauperis was filed by the applicant in 
the District. Court of Toungoo, and such a 
petition must be signed and verified in the 
manner prescribed for the signing and 
verification of plaints. Under O. VI, r. 15 
(3), Civil Procedure Code,” the verification 
shall be signed by the person making it and 
shall state the date on which and the place 
at which it was signed. This petition, although 
otherwise in proper form, did not state the 
date on which the verification was signed. 
The learned Additional District Judge re- 
jected the petition upon the authorily of 
Maung Pe Kye v. Ma Shwe Zin (1). That 
case, however, is no longer law having 
regard to the amendment of O. XX XIII, by 
this Court, which came into force on Decem- 
ber 18, 1935. Order XX XIII, as amend- 
ed, was in force before the order under 
Tevision was passed on December 23,.1935. 
It follows, therefore, under O. XX XIII, r.3, 
that the learned Additional District Judge 
had jurisdiction to allow an amendment of 
the petition in order that it should be made 
to conform to the rules prescribed under 
the Code. No one can doubt that an amend- 
ment ought to be allowed to enable the 
plaintiff to put in the date upon which the 
petition was verified, and the proceedings 
will be returned to the District Court of 
Toungoo in order that the applicant may 
have an opportunity of applying that a 
formal amendment in the above sense should 
be made. The applicant is entitled to his 
costs, 3 gold mohurs. 

Ba U, J.—I agree. 

D. Applicaiion allowed. 

(1) 7 R 359; 118 Ind. Cas. 415; A I R 1929 Rang. 128; 
Ind. Rul. (1929) Rang. 255. 
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‘ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1366 of 1933 
March 10, 1936 
Haretss, J. 

WALI MOHAMMAD AND OTAERS— 
PLAINTIFFS APPELLANTS 
VETSUS 
BATUK AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Easements Act (V of 1882), ss. 28, 33, 35- Inter- 
ference with free passage of light and air—When 
actionable— Injunction, when can be granted-- 
Duty of Court to decide if substantial damage is 
caused—Hatent and mode of enjoyment of easement 
—How tobe fixed, f 

No interference with the free passage of light and 
air is actionable unless such interference is of a 
substantial character, : 

An injunction cannot be granted in the case of 
an actual interference unless there is an actionable 
interference with the easement within the meaning 
of s. 33 of the Easements Act. The Court must always 
decide whether an alleged obstruction has actually 
caused substantial damage to the plaintiff, In 
ascertaining whether substantial damage has been 
caused the Court must be guided by the three 
explanations to s. 33. Gajadhar v. Kishori Lal (1), 
followed. Kunni Lal v. Kundan Bibi (2), not 
followed. , l N 

The extent of easements such as light and air and 
the mode of their enjoyment must be fixed with 
reference to the probable intention of the parties 
and the purpose for which the right was imposed or 
acquired. 


S. ©. A. from the decision of the Sub- 
Judge, Benares, dated August 16, 1933. 

Messrs. M. Nasım and M. A. Subhun, for 
the Appellants. 

Mr. K. L. Misra, for the Respondents. 


Judgment.— This is a plaintiff's appeal 
against a decree of the lower Appellate 
Court modifying adecree of the Court of 
first instance. The plaintiff claimed an 
injunction to restrain the defendants from 
interfering with the right of light and air 
which he alleged he enjoyed through a 
window in his premises which overlooked 
the defendants’ land and premises. ‘The 
plaintiff's case was that the defendants 
had planted trees and - shrubs which 
tended to block his window and had also 
placed a screen in front of it which com- 
pletely shut out the light and air which 
the plaintiff had previously enjoyed. The 
learned Munsif who heard the case order- 
ed the removal of most of the obstructions 
complained of including the scgeen which 
was blocking the window, but on appeal 
the learned Subordinate Judge whilst 
confirming most of the Munsif’s findings 
came to the conclusion that an injunction 
compelling the defendants to remove the 
screen was not justified upon the evidence. 
He held that as long as the screen was, 
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placed 14 feet from the window, no sub- 
stantial interference with the plaintiff's 
right of light and air would be caused. 
Consequently he modified the decree of 
the Court of first instance to this extent 
that the defendants should be allowed to 
retain the screen but at a minimum distance 
of 14 feet from the window in dispute. 
It has been argued before me by Dr. 
Nasim who appears for the plaintiff-appel- 
lant that the learned Subordinate Judge 
was wrong in modifying the decree so 
as to permit the defendants to maintain 
the screen at a distance of 1: feet from 
the window. He contends that the presence 
of sucha screen even at such a distance 
from the window is bound to shut out 
a certain amount of light and also bound 
to interfere to some extent with the free 
passage of air. It is to be observed that 
the defendant-respondents do not now 
contest the correctness of the lower 
Appellate Court's finding that the plaintiff 
had a right to light and air through 
this window. Both the Courts. below 
found as a fact that such right had been 
enjoyed for over 20 years before the 
proceedings. Consequently the plaintiff-ap- 
pellant must be held to have a right of 
light and air under s. 15, Easements Act. 
Great stress has been laid by Counsel for 
the appellant upon s. 28, Easements Act, 
That section provides that with respect to 
the extent of easements and the mode 
of their enjoyment, certain provisions shall 
take effect. The extent of easements such 
as light and air and the mode of their 
enjoyment must be fixed with reference to 
the probable intention of the parties and the 
purpose for which the right was imposed 
or acquired. The section then goes on 
to state that in the absence of evidence 
as to such intention and purpose, the ex- 
tent of a prescriptive right to the pas- 
sage of light and air toa certain window, 
door or other opening, is that quantity of 
light and air which has been accustomed 
to enter the opening during the whole of 
the prescriptive period irrespective of the 
purposes for which it has been used. It 
is now contended before me that the 
plaintiff, atter acquiring an easement of 
light and eir through this window, was 
and is entitled to all the light and all the air 
which had been accustomed to enter that 
opening during the whole of the 20 years 
during which easement was acquired. It 
is contended that any obstruction cutting 
off any quantity of such light or air which 
had previously entéred the window would 
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amount to an actionable interference as 
it would leave the plaintiff with less air 
and light than he had been accustomed 
to receiving during the period in which 
he acquired the easement. On the other 
hand ss. 33 and 35, Easements Act, 
make it clear that a plaintiff is not en- 
titled to an injunction or damages in 
every case of an interference with an 
easement. Section 33, Easements Act, 
provides that the owner of any interest in 
dominant heritage, or the occupier of 
such heritage, may institute a suit for 
compensation for the disturbance of the 
easement, or of any right accessory thereto, 
provided thatthe disturbance has actually 
caused substantial damage to the plaintiff. 
Three explanations are appended to this 
section by way of explanation as to what 
amounts to an actionable interference with 
an easement. The second and third ex- 
planations are confined to easements of 
light and air and from a perasal of these 
explanations it is clear that no interference 
with the free passage of light and air 
is actionable unless such interference is 
of a substantial character. 

Section 35, Easements Act, provides that 
subject to the provisions of the Specific 
Relief Act. 1877, ss.53 to 57 (both inclu- 
sive), an injunction may be granted to 
restrain the disturbance of an easement: 
(a) if the easement is actually disturbed 
when compensation for such disturbance 
might be recovered under this chapter, 
and (b) if the disturbance is only threatened 
or intendedwhen the act threatened or intend- 
ed must necessarily, if performed, disturb the 
easement. This section makes it clear 
that an injunction cannot be granted in 
the case of an actual interference unless 
there is an actionable interference with 
the easement within the meaning of s. 
33 of the Act and that has been so held 
in Gajadhar v. Kishori (1). In short, to 
succeed in this case the plaintiff-ap- 
pellant must show that the placing of 
the screen within 14 feet of the window 
in question would cause substantial 
damage to him within the meaning of that 
phrase as explained in the explanations ap- 
pended to s. 33. 

The plaintiff-appellant relies upon a 
decision of this Court, viz Kunni Lal v. Kun- 
dan Bibi (2), in which it was held that the 
definition of the extent of a prescriptive 
right to light, and air, as laid down in 

(1) 13 A L J385; 28 Ind. Cas, 962; A I R 1915 


All. 151. 
(B)4ALI 411; 99 A 571; A W N 1907, 175, 
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s. 28, Easements Act, viz., that quantity of 
light and air which has been accustomed 
to enter an opening during the whole of 
the prescriptive period irrespective of 
the purposes for which it has been 
used, is not in accordance with the 
English Law as laid down in Colls 
v. Home and Colonial Stores (3), and 
Kine v. Jolley (4)... Consequently it 
was held in that case that an interfer- 
ence which lessened the accustomed 
amount of light and air was actionable 
and could be restrained. In that . case 
Aikman, J., did not consider the effect 
of ss. 33 and 35, Easements Act, upon 
the case before him. The moment he 
held that there had been an interference 
with the amount of light and ajr enter- 
ing the opening in question, he held that 
the plaintiff was entitled to succeed. With 
great respect to the learned Judge who 
decided that case I am unable to follow 
it because in my view it entirely over- 
looks ss. 33 and 35, Easemens Act, which 
deal specifically with what claims are 
actionable. 

I may add that the casein Kunni Lal 
v. Kundan Bibi (2), has been discussed in 
previous cases in this Court where single 
Judges have refused’ to follow it. In 
Durga Prasad v. Lachmi Narain (5), 
Kanhaiya Lal, J., did not follow it and 


neither did Ashworth, J., in Suraj Narain ` 


v. Kalyan Das (6). In my view the judg- 
ments of Kanhaiya Lal, J. and Ashworth, 
J. in the cases to which T have referred 
are to be preferred to that of Aikman, J. 
in Kunni Lal v. Kundan Bibi (2), and that 
being: so, Ido not follow the latter case. 
In my view the Court must always decide 
whether an alleged obstruction has actully 
caused substantial damage to the plaintiff. 
In ascertaining whether substantial damage 
has been caused, the Court must be guided 
by the three explanations to s. 33. In 
the present case the learned Subordinate 
_dudge has considered s. 33. He has held 
as a fact that if the screen is hung at 
a distance of l} feet from the window 
it cannot diminish the light or air to such 
an extent as to amount to a substantial 
invasion on the plaintiff's right to the 
same, and moreover, that it will not material- 
ly interfere with the plaintiff's weaving 
(3) (1904) A C 179; 53 W R30;73 L J CH 484; 90 
L T 687. 
(4) (1905) 1 Ch 4£0; 74 L J Ch. 174,92 L T 209; 53 
W R 462; 21 T L R128. 
(5) AI R 1924 AIL 394; 78 Ind. Cas. 563; 22 A LJ 


314; L R 5 A?21 Civ. 
(6) A I R1929 All 430; 117 Ind. Cas. 61. 
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work which jis carried on in the room in 
question. From the judgment it is clear 
that the learned Judge has considered 
what the law demends that he should 


_ consider, viz. the three explanations, Nos. 


1, 2 and 3 to s. 33, and having consi- 
dered these matters has come to be con- 
clusion that the sereen placed 14} feet 
from the window causes no substantial 
damage to the plaintif. Whether sub- 
stantial damage has or has not been caused 
by cn obstruction is a question of fact. 

Here there was ample evidence before the 
Court. It is not forme to say whether 
the learned Subordinate Judge arrived at 
a correct finding of fact at all. WhatI 
am concerned with is whether or not there 
was evidence upon which a finding of 
fact could be based. There was such 
evidence in this case and I am Satisfied 
that the learned Judge did not misdirect 
himself in point of law when consider- 
ing this “evidence. That being so his 
finding is conclusive that the screen placed 
14 feet away from the window would 
not cause actionable damage to the plaintiff 
and therefore he is not entitled to an 
injunction compelling the defendants to 
Temove the screen further away than a 
distance of 14 feet. No ground has been 
made out for interfering with the conclu- 
sions of the lower Appellate Ceurt and 
that being so this appeal is dismissed 
with costs. I make no order as to the 
costs inthe lower Appellate Court or in 
the Court of first instance. It has been 
contended that this case raises important 
queetions of Jaw and that leave to appeal 
should be granted. In my judgment the 
points of law arenow concluded by binding 
authorities in this Court, and that being so, 
leave is refused. 

N. Appeal dismissed. 


CALCUTTA HIGH COURT 
Ordinary Original] Civil Jurisdiction 
August 16, 1934 
Remrey, J. 

In the matter of JAMBAD COAL 

SYNDICATE, Lrp. 

Landlord and tenant—Apprehensi®n that third 
party may claim paramount title against landlord— 
Tenant, tf can withhold payment of rent—Company 
—Winding-up—Debt demanded should be presently 
due—Title of creditor, must be complete—Transfer 
of Property Act (IV of 1882), s. 53-A— Registration 
Act (XVI of 1908), s. 47—Lease—Lease not registered 
- Landlord, if can claim rent either under s. 53-A, 
Transfer of Property Act, or s. 47, Registration Act. 

Aa alleged apprehension that their possession may 
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be disturbed or ended by a party said to have a 
title paramount to that of their landlords, is no 
excuse for tenants to withhold their rent, 

For a winding-up order the debt must be presently 
payable and the title of the petitioner complete. 

he law requires that a demand must be made for 
a debt that is due and it is not permissible to 
support a petition by alleging that something else 
is due. 

Neither under s. 53-A of the Transfer of Property 
Act, nor the amended s. 47 of the Registration Act, 


can a landlord claim rent ander an unregistered 
16956. 
- Judgment.—This is a petition for 


winding-up a public Company with limited 
liability. The ground in the petition is 
that after the statutory notice the Company 
has failed to pay a debt of some 
Rs. 2,000 due for royalties and rent. 

For the Company it is stated in the 

affidavit that a claim by a third party 
who is alleged to have a t.tle paramount 
to that of the petitioning Company, is 
apprehended, and that as the lease has 
not been registered, the petitioners are not 
entitled to claim rent or royalties. 
. As far as the first ground is concerned, 
an alleged apprehension that their posses- 
sion may be disturbed or ended by a 
party said to have a title paramount to 
that of their landlords, is no excuse for 
tenants to withhold their rent. 

The other point is more difficult. It 
appears that by a consent decree in 1927 
the Syndicate as the Company is called, 
agreed to take anew lease and surrender 
their old one. This lease has been executed 
by all the parties and as the «ffidavit 
states “the lease was registered by the 
Company and the Syndicate and various 
parties.’ Registration has not been com- 
pleted by four persons wao executed the 
document and summonses have been issued 
to compel regisiralion”. 

There four persons appear to be interesi- 
ed in the Syndicate. 

It may be that under s. 35 of the 
Registration Act, the Company could have 
completed the registration as regards the 
parties admitting execulion but that has 
not been dene. Tne delay in preparing the 
lease has been caused by difficulties in 
the Company's title. 

For a winding-up order the debt must 
be presenthy payable and the title of the 
-petitioner complete. 

Clearly it is insufficient to show that 
some other debt is due or even that there 
is something over Rs. 500 due in 
respect of the claim made, if that was 
not the sum claimed. 

The law requires that a demand must be 
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made for a debt that is due and it is 
not permissible to support a pétition by 
alleging that something else is due 

The Company, therefore, cannot rely on 
any admission that Rs. 13,000 and not - 
Rs. 72,000 is due under the former lease 


if it is in force, nor is it sufficient to 
allege that Rs. 60,000 is due under the 
old lease. 


The demand was not made for rent: or 
royalties under the old lease. 

In my opinion it is clear. that neither 
under s. 53-A of the Transfer of Property 
Act, nor the amended s. 47 of the Registra- 
tion Act, cana landlord claim rent under 
an unregistered lease, if the lease required 
registration. I cannot accept the argument 
that under s. 47 of the Registration Act 
a claim for rent is permissible whén the 
lease is not registered, for that would be 
to repeal part of the Act. 4 

It may be that the Syndicate would have 
no defence in a suit for specific per- 
formance of the agreement, and in fact it 
is not suggested that the Syndicate has 
ever refused to execut, that lease, but the 
petitioning Company isin the’ unfortunate 
position that without completing the- regis- 
tration of the lease it can only sue for 
specific performance as a preliminary toa 
decree for the rent, though doubtless 
both claims can be. made in’ one 
suit, MK 
It was argued that the rent was due 
under the consent decree, and that a 
consent decree does not require registra- 
tion. That is so but only in so far as-it 
relates to the subject-matter of the suit. 

But the consent decree was not put.in nor 
the pleadings. i | 

It may be that the term as to a fresh 
lease was the subject-matter of the suit, 
but it is rather difficult to imagine how 
it could be. Further it does oot appear that 
any demand was made for payment under 
the consent decree, and to adopt the 
classical illustration the petitioner cannot 
demand payment for beans and then in 
a petition for winding-up the Company 
prove a debt for the.same amount due 
for peas. 

In my opinion the petitioning Company 
were not in a legal position to make a 
demand for the rent. 

The petition is, therefore, dismissed with 
costs. 

D. i 


Petition dismissed.. 
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BOMBAY HIGH COURT 
Criminal Revision No, 369 of 1935 
January 14, 1936 
BARLEB AND Divatia, JJ. 

BHANA MAKAN—Accusgp—AppLicaNt 
veTsUs 
EMPEROR—Opposite Party. 

Bombay City Police Act (IV of 1902), s. 22 (b) (oe) 
—Rules under— Keeping car standing in street— 
Offence falls under s. 22 (c), r. 1—Interpretation of 
statutes- Offence falling under specific and also gene- 
‘ral provision—Provision to be applied. 

Where the offence did not consist in the accused 
driving the car in any part of the public street 
and obstructing the traffic by such driving, bat it 
occurred in bis keeping the car standing near the 
kerb and thereby obstructing the traffic, the case 
would fall under the specific words of s. 22, cl. (0), 

“Bombay City Police Act and the rules framed there- 
under rather than under any rule under g. 22 (b) of 
the Act. 

Section 22 (e), speaks about regulating conditions 
under which vehicles may remain standing in streets, 
and r. 1 speaks of a person allowing his vehicle to 
be halted or kept standing at any street. Rule 12 
framed under s. 22 (b) is quite general and speaks 
of any pereon cccupying a portion of a street and 
thereby causing obstruction or inconvenience to the 
public. Besides, the obstruction under r.1 framed 
under s. 22 (c) must be wilful, which is not the case 
under r. 12 framed under s. 22 (b) and there can be 
no conviction under the former rule unless that 
element ie proved. 

Where there is a specific provision in a statute as 
well as a general one, and the case is covered by 
the specific provision, it is that specife provision 
which must govern the case and not the general 
one, F 

Cr. R. from the decision cf the Hon. Pre- 
sidency Magistrates’ Court, Bombay. 

Mr. S. D. Vimadalal, for the Applicant. 

Mr. B. G. Rao, for the Crown. 

Divatia, J.—The petitioner in this case 
has been convicted and sentenced to a 
fine of Rs. 5 under 1. 12 framed under 
s. 22 (b) Bombay City Police Act. Tuat 
section empowers the Commissioner of 
Police to make rules, among others, for 
regulating traffic of ail kinds in streets 
and public piaces, andthe use of streets 
and public places by persons riding, driv- 
ing, cycling, walking cr leading or ac 
companying cattle, so as to prevent danger, 
obstruction or inconvenience to the public, 
ao T. 12 framed under this section runs 
thus: 

“No person shall occupy any portion of any street 
so as to cause obstruction to traffic or inconvenience 
to the public.” 

The facts shortly are that, according to 
the prosecution case, the petitioner, who 


is a chauffeur, had kept his car near the’ 


kerb on the Kalbadevi Read at some point 
between the Princess Street and Dhobi 
Talao, and that he had thereby caused 
obstruction to the traffic by occupying a 
portion of the public street. The learned 
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Honorary Magistrates, who tried the case, 
were of the opinion that the offence was 
proved inasmuch as the accused caused 
such obstruction. - The accused's statement 
was that he had stopped his car near his 
master's shop and that he was waiting for 
his master. There are no notes of evidence 
before us and the judgment is very short. 
It simply states that on the evidence be- 
fore it the Court convicted the accused 
and fined him. It could be gathered from 
this that the Magistrates were satisfied 
that the accused caused obstruction to the 
trafic by occupying a portion of the public 
street. If this rule was applicable, and 
if the Magistrate were satisfied that such 
obstruction was cused, this Court would 
be slow to interfere with that finding in 
revision. But, in onr opinion, r. 12 
does not apply to this case. Section 22 
(c) empowers the Commissioner of Police 
to make rules regulating the conditions 
under which vehicles may remain stand- 
ing in streets and public places, and the 
use of streets as halting places for vehicles 
or cattle andr. 1 framed under this part 
of s. 22 says: < 

- “No person shall wilfully cause any vehicle or 
cattle to be halted or remain standing in any 
street or public place so as to cause danger, 
obstruction or inconvenience to any of the 
public.” 

Now, it is common ground in this case 
that the offence did not consist in the 
accused driving the car in any part of the 
public street and obstructing the traffic 
by such driving, but it occurred in his 
keeping the car standing near the kerb 
and thereby obstructing the traffic. That 
being the case, in our opinion, the case 
would fall under the specific words of 
s. 22, cl. (c), and the rules framed there- 
under rather than under any rule under 
s. 22 (b) of the Act; s. 22 (c) speaks 
about regulating conditions under which 
vehicles may remain standing in streets, 
and r. 1 clearly speaks of a person al- 
lowing his vehicle to be halted or kept 
standing at any street. Rule 12 framed 
under s. 22 (b) is quite general and speaks 
of any person occupying a portion of a 
street and thereby causing obstruction or 
inconvenience to the public. Besides, the 
obstruction underr. 1 framéd under s. 29 
(e) must be wilful, which is not the case 
under r. 12 framed under s. 22 (b) and 
there can be no conviction under the former 
rule unless that element is proved. 

It is a well recognized canon of con- 
struction that where there is a specific 
Provision ina statute as well as a general 
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one, and the case is covered by the speci- 
fic provision, it is that specific provision 
which must govern the case and not the 
general one, and here it is clear that the 
prosecution case comes under the specific 
r. lunders. 22,cl. (c). We think, there- 
fore, that the rule under which the peti- 
tioner has been convicted does not apply 
to this care. That being so, the convic- 
ijon of the accused is wrong inlaw. The 


Rule is made absolute, the conviction is’ 


set aside, and the fine, if paid, should be 
refunded. 
D. Conviction set aside. 


ALLAHABAD HIGH COURT 
Criminal Revision ia No. 926 of 
1935 
January 31, 1936 
Nramat ULLAN, J. 
JAIMANGAL AND OTHERS —APPLICANTS 

VETSUS 


EMPEROR—Oppositgs Party 

Penal Code (Act XLV of 1860), ss. 34, 114, 325, 107, 
111—5. 34, conditions of applicability —Common 
intention, a matter of inference from conduct— 
Common intention— Use of lathi—Presumption of 
knowledge of causing grievous hurt—Abetment— 
When constituted — Grievous hurt caused by one 
assailant— Test —Ss. 34, 114, object of— Inter- 
pretation. i 

It isnot hecessary for the application of s. 34, 
Penal Code, to-find that there was a pre-arranged 
plan of doing something which amounts to an offence. 
Qommon intention may be conceived of immediately 
before or at the time ofthe assault. In general, the 
precise intention of several persons acting in concert 
isa matter of inference from their conduct. Where 
therefore the evidence shows that the accused 
attacked a person belonging to the opposite faction 
with lathis as soon as they sighted him, and all of 
them used their lathis, it should be inferred that all 
of them became of une mind when they suddenly 
saw: him and entertained the common intention of. 
beating him with lathis. 

Where each of the assailants was determined to 
use his lathi as effectively as he was capable of and 
none of them gave the slightest indication to his 
companions of placing limitations on the use of a 
weapon which is frequently deadly in its effect, 
every one of them must have understood that the 
attack was likely to result in grievous hurt to their 
victim. Every one is supposed to intend the pro- 
bable consequences of his act. Dhian Singh v. Em- 
peror (1) and Ghauns v. Emperor (3), not followed. 
Hanuman v. Emperor (2), referred to. 

Where four persons combine to attack with lathis 
their common demy, each is abetting the conduct of 
the other within the meaning of s. 107, Penal 
Code, and when each one of them is present, s. 114, 
Penal Cods fully applies. If s 114, Penal Code 
otherwise applies, such of them as were not directly 
responsible forthe grievous hurt should be deemed 
to have abetted the causing of grievous hurt by the 
person who actually caused it, provided grievous 
hurt was the probable corsequence of the assault. 
The test is whether, in the circumstances of a gwen 
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case, grievous hurt should have been foreseen as the 
probable result of their concerted action. The case 
may be different where the surrounding circum- 
stances, including the comparatively harmless 
character of the weapons used by the assailants, did 
not make it probable that grievous hurt would 
result, though it did in the course of the assault 
through accident orsome act of one of the assail- 
ants which had not been contemplated by the others. 

The whole object of ss. 34 and 114, Penal Code 
is to provide for cases in which the exact share of 
one of several criminals cannot be ascertained, 
though the moral culpability’ of each is clear and 
identical. Neither ofthese two sections should be 
so interpreted as to defeat the very object which 
underlies them. 


Or. R. App. from an order of the Second 
Additional Sessions Judge, Gorakhpur, 
dated November 21, 1935. 

Mr. E. V. David, for the Applicants. 

The Assistant Government Advocate, 
the Crown. 

Order.— This is an application by Jai- 
mangal and three others for revision of an 
order passed by the learned Additional 


` Sessions Judge, Gorakhpur, upholding their 


conviction and sentences under s. 325, 
Indian Penal Cade. The facts, concurrently 
found by the l»wer Courts, may be: briefly 
stated. In village Guluhela, there are two 
factions, one headed by Ram Prasad and 
his brothers, and the other by Jaimangal. 
The parties are descendants of the same 
common ancestor, and are related to each 
other. 
a considerable length of time. On Novem- 
ber 11, 1935, at about lla. m., there was 
an altercation, followed by a fight, in 
village Guiahala. Some men on both sides 
received injuries. Ram Prasad was not 
present at Gulihala, and one Ram Lakhan 
went toinform him of what had happened. 
Ram Prasad and Ram Lakhan procaeded 
to the Padrauna Police Station on bicycles 
Two First Information Reports were made 
at the thana, one by Janu, who belonged 
to the party of Ram Prasad. and the other 
by Jaimanga]. Ram Prasad left the thana 
after having had a talk with tle Sub- 
Inspector. It is not clear whether the 
two repoils, above referred to, had already 
been recorded before Ram Prasad left. He 
wes sccompanied’ by Ram Lakhan, as be- 
fore. They were going to Gulahala. They 
were met on the way by Jaimangal and 
the other applicants, who delivered an 
attack on Ram Prasad with lathis. Ram 
Prasad received numerous injuries, includ- 
ing a grievoug hurl. Rem Lakhan also 
received some injuries. Thereupon a third 
report was lodged at the thana.. It was 
followed by Police investigation resulting 


. 


for 


They have been at loggerheads for. 
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in the proseculion of thè applicants who 
were convicted by the trying Magistrate 
of causing grievous hurt to Ram Prasad. 
Their appeal to the Sessions Judge was 
dismissed. 

It may be noted that the gravamen of 
the charge against the applicant has no 
reference to the fight which took place in 
the village at Ji a wu. It is confined to 
the assault on Ram Prasad. There was 
ample evidence in support of the story for 
the prosecution. In the trial Court the 
applicants denied having assaulted Ram 
Prasad, but in appeal they attempted to 
make out a case of right of private de- 
fence. The learned Sessions Judge has 
effectively disposed of this plea. The prin- 
cipal contention, put forward on behalf of 
the applicants by their learned Counsel 
before me, is that all the applicants can- 
_ not be considered to be guilty of causing 
` grievous hurt to Ram Prasad, inasmuch 
as the evidence dəes not show which of 
the four applicants caused grievous hurt, 
which was the result of a single blow, and 
as, On the own showing of the prosecu- 
tion, there was no premeditated design to 
cause grievous hurt. The lower Courts 
have had recourse to s. 34, Indian Penal 
Code, to convict all the applicants under 
s. 325. Their view is based on the langu- 
age of s. 31, which has been so construed 
as to apply to a case in which several 
persons combine to attack with lathis 
a common enemy anda blow dealt by one 
causes grievous hurt. It is argued by 
learned Counsel before me that, unless 
the evidence establishes that the applicants 
had conspired to cause grievous hurt to 
Ram Prasad, s. 34, cannot apply, and the 
only offence of which they can be con- 
victed is one under s. 323, Indian Penal 
Code. He has relied on some cases in 
support of his contention, to which I shall 
presently refer. 

In my opinion, it is not necessary for 
the application of s. 34 to find that there 
was a pre-arranged plan of doing some- 
thing which amounts to an offence. Com- 
mon intention may be conceived of im- 
mediately before or at the time of the as- 
sauli. In general, the precise intention of 
several persons acting in concert is a 
matter of inference from their conduct. 
In the case before me, the applicants at- 
tacked Ram Prasad es soon as tuey sighted 
him: all-of them used their lathis. J think 
that it should be inferred that all of them 
became of one mind when they suddenly 
saw Ram Prasad and entertained the com- 
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mon intention of beating him with lathis. 
16 is perfectly clear that they were ani- 
mated by a common desire to beat Ram 
Prasad, with whose party there had recently 
been a fight and with whom they were on 
the worst of terms. The next question is 
whether it can be inferred from the con- 
duct of the accused that their common in- 
tention was to cause grievous hurt to Ram 
Prasad, as distinguished from simple hurt. 
It is difficult to say that in the heat of the 
moment any of them applied his mind to 
the nature of the hurt which they should 
cause. 

All that can be said is that they tacitly 
agreed to beat him with lathis. I take it 
that the lathts carried by the applicants 
were of the ordinary kind with which men 
in the position of the applicants are gene- 
rally armed. Each of the assailants was 
determined to use his lathi as effectively 
as he was capable of and none of them 
gave the slightest indication to his com- 
panions of placing limitations on the use 
of a weapon which is frequently deadly 
in its effect. In my opinion, every one of 
them must have understood that the attack 
was likely to result in grievous hurt to their 
victim. Every one is supposed to intend the 
probable consequences of his act. I think, 
therefore, that it is a legitimate inference 
from the conduct of the assailants in this 
case that they intended to cause grievous 
hurt to Ram Prasad. Learned Counsel 
relies on Dhian Singh v. Emperor (1), which 
is somewhat in conflict with the view I have 
taken. T, however, find that it was dissented 
from by a Division Bench of this Court in 
The case of 
Ghauns‘v. Emperor (3), has also been re- 
ferred to. It is much to the same effect 
as Dhian Singh v. Emperor (1), and should 
be considered to be in conflict with the 
Division Bench ruling above referred to. 
Apart from the considerations already 
discussed, I am of opinion that the same 
conclusion is arrived at by a somewhat 
different process of reasoning. Where four 
persons combine to attack with lathis their 
common enemy, each is abetting the con- 
duct of the other within the meaning of 
s. 107, Indian Penal Code, and as eaca 
one of them is present, s. M4, Indian 
Penal Code, fully applies. Sectioa 111 of 
ihe same Code provides 


(1)9 ALJ 180; 14 Ind. Cis, 649; 13 Cr L J 265. 

(2) 1A LJ 926; 21 Ind. Cas. 1005; 35 A 560; 14 
Cr L J 685. 

(3) ATR 1931 All 523; 133 Ind, Cae, 874; (1931) Cr. 
Cas. 747; 32 Cr LJ 108; 32.P LR 387; Ind. Rul. 
(1934p All 842, 
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“When an act is abetted and a different act is 
done, the abetter is liable for the act done, in the 
same’ manner and to the same extent as if he had 
directly abetted it provided the act done was a 
probable consequence of -the abetment, and was 
committed under the-influence cf the instigation, 
or with the aid or in pursuance of the conspiracy 
which constituted the abetment.” 
_ Assuming that none of the applicants’ 
party ‘definitely thought of causing grie- 
vous hurt to Ram Prasad, and if s. 114, 
Indian Penal Code, otherwise applies, such 
of them as were not directly responsible 
for the grievous hurt caused to Ram Prasad 
should be deemed to have abetted the 
causing of grievous hurt by the person 
who ‘actually caused it, provided’ grievous 
hart. was thé-proliable cénsequence of the 
assault... It seems to me ‘that the test. is 
whether; in the circumstances of a. given 
casé, grievous hurt should have been fore- 
seen. äs the probable result of their con- 
cerled action. The case may be different 
Where the surrounding circumstances, in- 
liding the comparatively haimless charac- 
tér of the weapons used by the assailants, 
didnot rake it přobable .that grievous 
hurt, would result, though it- did in the 
‘course of the’ assault through accident or 
some .act of one of the assailants which 
had not been contemplated by the others. 
- In Barendra Kumar Ghose v. Emperor (4), 
at p.. 323*, their Lordships. of the Privy 
Council adopted a similar line of argu- 
agnt, Having discussed the scope of 
5,34, Indian Penal Code, they proceed to 
‘digouss 5. 114 of the same Code and ob- 
Serve: .- ae f 
~ “As to's. 114, it is a provision which is only 
brought into operation when circumstances amount- 
ing to abetment of a particular crime have first 
-been proved and then the presence of the accused 
at -the commission cf that . crime is proved in 
addition.“ The section is evidentiary, not punitory, 
‘Because: participation de facto (as this case shows) 
may sometimes be obscure in detail, itis estab- 
_lishéd -by the presumption juris et de jure that actual 
presence plus prior abetment can mesn nothing 
‘else but participation, The presumption raised 
ae ll£ brings the ces3 within the ambit of 
‘6. 3k. 
-The whole object of ss. 34 and 114, 
“Indian Penal Code, provide for cases in which 
the exact share of several criminals cannot 
‘be ascertained, though the moral culpa- 
bility of each is clear and identical, 
. Neither: @f these two sections should be 
-so'interpreted as to defeat the very object 
which underlies them. I- am clearly of 
4) 23. A LJ 3:4; 85 Ind. Cas. 47; A 1R 1925 P 0]; 
7521 A 40,52 C 197; 29 CC W Nisi; (1925) M W N 
26; LRG A (PC) 1; 26 P L R50; 27 Bom L R 143; 
6PLT 169; 41 CL J 210; 48M LJ 543; 1 O WN 
935; 3 Pat L R1 Or; 38 Cr LJ 431 (PO), 
#Page of 23 ALJ,—[Ha] SW 
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cpinion that all the epplcants have been 
rightly convicted under s. 325, Indian 
Penal Cede. ‘This application for revision 
fails, and is dismissed. The applicants 
shall surrender to their bail. 

Ne Application dismissed. 


RANGOON HIGH COURT _ 
First Civil Appeal No. 197 of 1935 
March 16, 1936 
Paes, O. J. anD BAU, J. 
AGA G. ALLY RAMZAN YEZDI AND 
` ANOTHER— APPELLANTS 
| versus 
Masses. BALTHAZAR & SON, Lip. 
—RESPONDENTS. ` 

Civil Procedure Code (Act V of 1908), O. XL, r. 1 
—Transfer of Property Act (IV of 1882), s. 58— 
Mortgage—Transfer of interest- Simple mortgage 
and mortgage by deposit of title deeds~—Right to 
possession and right to rents and profits, whether 
parts of interest transferred—Mortgage suit—Ap- 
pointment of Receiver when interest is in arredrs— 
Appointment of Receiver at instance of mortgagec— 
Suit decreed—Morigagee,. if entitled to rents and 
profits in hands of Receiver, where he is deprived of 

interest between date of suit and date of sale. 
Under s. 58, Transfer of Property Act, “a mort- 
gage is a transfer of an interest in specific immov- 
able property,” and the interest which is transterred 
under a Mortgage is not in every case the same 
interest in the property charged, or, in other words, 
that what is charged is not the whole title and 
ownership to and in the property which is the sub- 

ject-matter of the mortgage. 

In the case of a simples mortgage or of a mort- 
gage by deposit of title deeds, which in respect of 
the right to possession of the rents and profits of 


.the property subject to the mortgage stand on the 


same footing, unless an agreement to that effect 15 
expressly wade, neither the right to possession nor 
th> ignt to the rents and profits ig part of the 
interest which is transferred tothe mortgagee. [p. 
851, cil. 2.) E 
[Case-law discussit] f | 
‘Lhe Court is entitled to appoint a Receiver under 
O. XL, x. 1, whenever 1t ie deemed just and con- 
venient to do so; fer example, in a mortgage suit 
when interest is in arrear, the Court will normally 
appcint a Receiver at the instance of the mortgagee 
as cf course, Whether or not the property appears to 
be of sufficient value to cover the mortgage debt 
and interest, and whether or not the light cf the 
mortgagee to obiain a personal decree against the 
mertgagor subsists-or has been lost. In re Metro- 
politan Amalgamated “state, Lid. (14), vefer:ed to. 
Lp. 852, ecl. 2.] . s 

Yor more than a century it Las never been doubted 
in England that when a Receiver is appointed the 
mortgagee, if saccessful in the suit, will be given 
the accruing rents and profits in the hands of the 


` Kkeczivər and this cquitable doctrine which 1s appli- 


ed in England forms part of the law in India as 
being in accordance with equity, justice and good 
conscience. It, is consonant alike with reason and 
equity, if a motgagee is diligent and applies that 
a Recerver should be appointed, and in the event hom- 
succesd3 in the suit, that the rente and profits ins 
the hande cf the Receiver should be allocated toma 
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the mortgagee who, during the pefiod between the 


tims when he-filed the ‘suit to enforce his security 
“and the date-of the sale, has been deprived of the 
interest and profits which otherwise might 
accrued to him it he had been in possession of the 
progeads of the sale during that period. [p. 854, 
col, 1. - 
[Oase discussed.] 
JG. A. against a decree of the High 
Court, dateq December 12, 1935. 
Mr. N. M. Cowasjee, for the Appellants. 
Mr. R. Clark, for the Respondents, 


Page, C. J.—This suit out of which this 
appeal arises was brought to recover the 
amount due under a mortgage created by a 
deposit of title deeds. A decree was 
passed in favour of the mortgagee for 
Rs. 1,07,184-1-0. The property was brought 
to sale in execution of the decree, but the 
proceeds of the sale were not sufficient to 
cover the amount due under the mortgage. 
The mortgagee had allowed his right to 
obtain a personal decree against the- 
mortgagor for the balance outstanding-to- 
become barred by limitation, On the 
day upon which the mortgage suit was 
filed an order was passed by the Court on, 
the application of the mortgagee that a 
Receiver should be appointed to take pos- 
session of the mortgaged property and to 
collect the rents and profits: 
therefrom. Between the date when the 
Receiver was appointed and the date upon 
which the sale took place the Receiver 


collected Rs. 5,037-10-0 as rents and profits | 


due and owing in respect of that period 
from the tenants on the property. That 
sum was less than the amount due under 
the mortgage after deducting the proceeds 
of the sale of the. property. Thereafter 

the mortgagee applied for an order that 
the sum of Rs. 5,057-10-0 in the possession 
of the Receiver should be allocated to him. 
An order in that sense was passed by Leach, 
J. Itisfrom that order that the present 
appeal has been brought. 

On behalf of the respondent Mr. Clark 
submitted that he was entitled . to the 
order that had been passed ex debito jus- 


| titie under ss. 8 and 59, Transfer 
of Property Act. His argument was to the 
following effect: -It was contended that. 


s. 58 merely described the various ways in 
which property could be charged by way 
of mortgage, and that whatever the form 
of a mortgage might be, the subject-matter 
of the mortgage was always the property 
itself, and therefore, whether the security 
was in the form of an English mortgage 
or_of a simple mortgage or of a mortgage 
greated by deposit cf title deeds, in each 
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‘s. 58 but also to well-settled 


accruing- 
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and every case the interest that passed 
under the mortgage was the property of 
the mortgagor which under s. 8 included 
inter alia the rents and proäts accruing 
therefrom. 

In my opinion that contention cannoi 
be sustained. Under s. 58 ‘a mortgage is 
a transfer of an interest in specific im- 
movable property,” and the fallacy, if 
Imay say so, that appears to me to under- 
lie the argument presented on behalf of 
the respondent is that it assumes thatthe 
interest which is transferred under a 
mortgage is in every case the same in- 
terest in the property charged, or, in other 
words, that what is charged is the whole 
title and ownership to and in the property 
which is the subject-matter of the 
mortgage. But,in my opinion, not only 
is that view contrary tothe very words of 
authority. 
lt will suffice that JI should refer to 
Papama Rao v. Sii Vira Pratapa H. V. 
Ramachandra: Razu (1) in which the 
Privy Council held that in asimple mortgage 
there is no transfer of ownership, and 
the mortgagee must enforce his chargs 
by judicial sale, and again in default of 
payment, a simple mortgage gives to 
the mortgagee a right, nob to possession 
but to sale, which he must work out in 
execution proceedings: see also Raramasi- 
van Pillai v. Ramasami Chettiar (2). No 
doubt in the case of a mortgage in English 
form, as was pointed outin Ma Joo Tean, 
v. Collector of Rangoon (3), s. 8 would. 
apply, and parts of the interest in 
immovable property that is transferred are, 
the rents aod pratits accruing from the 
property: see also s. 54. But in the case of 
a simple morigage or of a mortgage by 
deposit of title deeds, which in respect of 
the right to possession of tne renis and 
profits of the property subject to the mort- 
gage stand onthe same footing, anless an 
agreement to that effect is expressly made, 
neither the right to possession nor the rignt 
to the rents and protits is part of the in-- 
terest which is iransferred to the mort-. 
gagee. It matters not for the purpose in 
hand whether in every respect a mortgage 
by deposit of title ceeds transfers the: 
same interestin the property es a simple - 
mortgage: see s. 95, Himalaya Bank, Lid., 
v. F. W. Quarry (4), Nrisingha Charan 

(1) 19 M 249; 231 A 32; 7 Sar. 10; 6 M L J 53 (P. C3, 

(2) 56 M 915; 145 Ind. Cas. 419; ATR 1933 Mad. 570; 
65 M L J 222; 33 L W 96; 6 RM 70 Œ. BJ) 4 

(3) 12 R 437; 155 Iad. Cas. 776; A JGR 1934 Raag, - 
321; 7 R Rang. 356, | - 

R, 17 A 252, A W N 1895747, 
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Nandy v.  Rajniti Prasad Singh (5), or 
whether the interest which passes under a 
morigage by deposit of title deeds in 
India is the sume interest in the prcperty 
as that which passes under a morigage 
by deposit of title deeds in England. 
In this connection reference may 
be made to Imperial Bank of India v. U 
“Rai Gyaw Thu & Co., Ltd. (6), at p. 644*, 
in which Lord Dunedin delivering the 
judgment of the Privy Ccuncil observed: 

“The various classes of mortgages are merely 
described, (that is in s. 58) and then as regards 
mortgage by wayof deposit of title deeds, that is 
spoken of as a known method. Thatthat known 
method had consisted in applying the doctrine of 
English Law, that such  depcsit effected a 
mortgage good against the mortgagor, although 
no actual conveyance of the property had been made, 
may ke taken as ceitain.” 

It makes no difference, as I have stated, 
whether the incidents of such a mortgage 
are those which attach to a similar trans- 
action in England or to a simple mortgage 
in India, because apart from express 
agreement a morigegee by deposit of 
title deeds dces not possess as part of the 
interest that is transferred to him under the 
mortgage the right to possession of the 
property or the right to the rents and profits 
accruing therefrom during the subsistence 
of the mortgage: Papama Rao v. Sri Vira 
Pratapa H. V. Ramachandra Ragu (1), 
Maina Bbi v. Chaudhri Vakil Ahmad (7), 
Venkatakumara Mahipatht Surya Rao v. 
Gokuldoss Goverdhandoss (8), Parmassivan 
Pillaiv. Ramasami Chettiar (2), Finck v. 
Tranter (9), Vacunm Oil Co., Ltd. v. Ellis 
(10) and In re Crompton and Co., Ltd. 
Player v. Crompton and Co., Ltd. (11). In 
these circumstances the argument of Mr. 
Cowasjee cn behalf of the appellants was a 
simple and ecgent one. He contended that 
the possession of a Receiver is on behalf 
of those parties who ultimately prove their 
title tothe property in pcssessicn : Ma Jocu 


(5) A IR 1932 Fas. 3€0; 142 Ind. Cas. §00;13 PLT 
525; Ind, Rul. (1933) Pat. 135. 

(6) 1 R 637; 76 Ind. Cas. 910; A I R 1923 P © 211; 50 
TA 283; 510 86; (1923) M W N 609; 45 M L J 505; 21 
ALJ 781; 25 Bom. L K 1279; 9 0 & A LR 937; 33 M 
Gon 2 Bur. L J 251; 28 © W N 470; 390 L J 186 


(7) 47 A 250; 86 Ind. Cas, 579; A IR 1925 PC 63; 52 
TA 145,23 A L J 116,20 WN 180; LR6AP C25; 
48 M L J 667; 28 Bem. L R 796; 30 © W N 673 (P. C.). 

(8) 54 M565; 133 Ind. Cas. 504; AIR 1931 Mad, 
ai 61M LJ 111; 34 LW 165; Ind. Rul. 1931) Mad, 


(9) (1905) 1K B 427;74 LJ KB 345; 92 L T 297, 

(10) (1914) 1 K B 693; 83 L J K B 479; 110 L T 181. 

Gil) (1914) 1 Ch. 954; 83 L J Oh. 666; 58 SJ 433; 110 
LEN o 
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Tean v. Collector of Rangoon (3), Dwi» 


jendra Narain Roy v. Jogesh Chandra Dey 
.(12) and Eastern Murigage and Agency Co. 


Ltd. v. Muhammad Karim (13). But an 
equitable mortgegee has no substantive 
right under the mortgage to possession 
of the renis and profils, for the mortga- 
gor’s right to the renis and profils is not 
an interest in the immovable property, that 
apart from contract, is transferred under 
the morigage toa simple mortgagee or to 
a mortgagee by deposit of title deeds. He 
then submitted that tLe appointment ofa 
Receiver cannot give lo the mortgagee any 
higher legal rights than are given to him 
under the morlgage, end concluded that 
the respondent's claim upon that footing 
must fail. 

Now, I agree with Mr. Cowasjee’s premi- 
ses but not with ihe conclusion that he 
draws from them,and forthis reason : the 
remedy of an equitable mortgagee, whose 
mortgage has been created by the deposit 
of title deeds, on the failure of the mort- 
gegor to fulfil his contract isto file a suit 
for sale of tke property ; and in my opin- 
ion, it is now well-settled in England that 
in equity the mortgagee’s right to the sale 
pruceeds is deemed to accrue froin the date 
when he claims the right to enforce his 
security by filing a suit or a petition in that 
behalf. Now the Court is entitled to ap- 
point a Receiver under O. XL, r. 1, when- 
ever it is deemed just and convenient to 
do so; for example, in a mortgage suit 
when interest is in arrear the Court will 
normally appoint a Receiver at the instance 
of the mortgagee as of course, whether or 
not ihe property eppears to be of sufficient 
value to cover the mortgage debt and inter- 
est, end whether or not the right of the 
mortgagee to obtain a personel decree 
against the mortgagor subsists cr hes been 
lest; and the reason why Courts of Equity 
in England will appoint a Receiver in such 
circumstances is that but for the delay that 
invariably and inevitably occurs on account 
of the prceedure thet must be followed 
before the sele of the property tekes plece, 
or as Swinfen Eady, J., put itin In re 
Metropolitan Amalgamated Estates, Ltd., 
(14), by .reason of “tLe exigencies of the 
business of the Courts,” the mortgagee 
would have received tLe prcceeds of tLe 
sale on the day upon which his suit or 


(12) 39 C L J 40; 79 Ind. Car. 520; A I R 1924 Cal, 
600, ; 
(13) 52 914; 90 Ind. Cas, 651; A I R 1926 Cal, 385; 


410 LJ 571. 
(14) (1912) 2 Ch, D497; 81 LJ Ch, 745; 107 L T 545, 
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petition had been filed. The Court, there- 
fore, treats that as done which ought to be 
done, and on the application of the mort- 
gagee in a proper case will take the pos- 
session of the property and of the accruing 
rents and profits out of the hands of- the 

_ mortgagor by appointing a Receiver, and 
if the claim of the mortgagee ultimately 
succeeds will allocate to the mortgagee 
the rents and profits accruing from the 
property from the date when the Receiver 
wis appointed. In Vacuum Oil Co., Ltd. v. 
Ellis (10), at p. 703,* Buckley, L. J., held 
that : 

“In the absence of express contract between mort- 
gagor and sezond mortgagee of lands entitling 
the latter to take possession with the consequen- 
tial right to take the rents, the rights of the 
second mortgagee areas follows: He can, subject 
to the rights of the first mortgagee, take posses- 
sion and enter into receipt of the rents in either 
one of two ways: (a) In an action to enforce his 
security he can obtain an order appointing a Re- 
ceiver, or (b) under the Conveyance Act he can 
himself appoint a Receiver. In the one case he 
obtains judicially and in the other contractually 
and by virtue of the statute aright to take the rents 
by the hand ofa Receiver. But his only remedy 
is the appointment of a Receiver, he has no legal 
right to take possession or to demand payment to 
himself of the rents. If he serves on the tenant 
requiring the tenant to pay the rent to him, the 
tenant may refuse payment, for he will get no 
discharge. The second mortgagee could not sue 
the tenant for the rent. He has no legal right in 
the land demised.” 

Andin In re Crompton and Co, Ltd., 
Player v. Crompton and Co. Ltd., (11) at 
p. 9677, Warrington. J., observed : 

“The case is one ofa’ person who is entitled to 
an equitable charge upon property which is im- 
mediately realizable. The appointment of a Recei- 
ver is made in view of the ultimate realization 
of the charge and for the purpose of protecting the 
property against inroads from outside, ...I think 
the right to the appointment of a Receiver is one 
of the ordinary rights which accrue to a mortga- 
geo and especially to an equitable mortgagee who 


has no means of taking possession and whose. 


security has become realizable as one of the steps 
in such realization ” . 


For more than a century it has never 
been doubted in England that when a 
Receiver is so appointed, the mortgagee, if 
successful in the suit, will be given the 
accruing rents and profits in the hands 
of the Receiver, the only question that was 
argued being the date from which the 
rents or profits ought to be given to him. 
[Jaikissondas Gangadas v. Zenabai (15), 
Ahmed Cassim Barvocha y. M. L. R.M. A. 


Chetty Firm (18). Weatherall v. Eastern 
(15) 14 B 431. ` 
(16) 5 L B R 135; 4 Ind. Cas. 1031. 
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Mortgage Agency, Ov. (17), Ramesawar 
Singh v. Chuni Lal Shaha (18), Ethirajulu 
Chatti v. Rajagopalachariyar (19), Ven- 
katakumara Mahipathi Surya Rao Y. 
Gokuldoss Goverdhandoss (8), Ponnu Chet- 
tiar v. Sambasiva Ayyar (20), Paramasivan 
Pillai v. Ramasami Chettiar (2), Davis v 
Duke of Marlborough (21), Garry vV. 
Sharratt (22), Sumpter v. Cooper (23), Ex 
parte Bignold : In re Keer (24), Ex parte 
Bignold re Postle (25), Ex parte Burrell, 
(25), Codrington v. Johnstone (27), Ex parte 
Smith: In re re Feaver (28), Paynter v. 
Carew (29), Wells v. Kilpin (30), In re 
Pop2 (31), Whiteley v. Learoyd (32), Re 
Gordon ; Ex parte the Official Receiver (33), 
Hoare v. Owen (314). and Finck Tranter (9)]. 
Now, the question that falls for determi- 
nation in the present appeal is whether 
we skould hold that this equitable doctrine 
which is applied in Jingland forms part 
of the law in India as being in accord- 
ance with equity, justice ond good con- 
science. In my opinion, I think that 
we ought so to hold. 

Why should the defaulting mortgagor, 
after the mortgagee has taken steps to 
enforce his security, be allowed to batten 
upon the rents and profits without paying 
either the principal or the interest due 
under the mortgage? Of courše, if the 
mortgagee is dilatory end does not apply 
that a Receiver should be appointed, and 
the mortgagor is allowed to remain in 
possession the mortgagee cannot complain 
if the mortgagor takes the accruing rents 
and profits. But, in my opinion, it is con- 

J 495; 9 Ind. Cas. 985. 

ag K 6 118: 56 Ind. Cas. 839; A IR 1920 Cal. 545; 
31 To 38 M979; 115 Ind, Cas, 244; A I R 1929 Mad. 

; 15; 2 7 553. 

G0) 58 N 316; 111 Ind. Cas. 372; AI R 1933 Mad. 
293; Ind. Rul. (1933) Mad. 121; 64 M LJ 682; 37 L W 
788; (1933) M W N 812 

(21) (1818) 2 Swanston 108. 

(22) (1838) 10 B & C 716; 8 L J (0. s.) K B 306. 

(23) (1839) 2 B & Ad 223; 9 LJ (0. s.) K B 226; 36 R 
sect (1832) 1L J (w.s.) B K 100, 2 Dese & C 398, 
(25) (1834) 4 L J (N.8.)B K 1. 

(26) (1838) 7 L J (x. s.) BK it. 
(27) (1838) 8 L J Ch, 282; 1 Beay. 520; 3 Jur, 528; 49 


RR 430, 

(98) (i844) 13 LJ (N.s) B K 21; 3 Mont D & D 680; 
8 Jur, 504. 

(29) (1854) 23 L J (x. s.) Ch. 596; 2 W R 345; 18 Jur. 


417. 

(30) (1874) 18 Eq 298; 44 L J Ch, 184; 22 W R 675. 

(31) (1886) 17 Q B D 743; 55 LJ Q B 522; 31 WR 
693; 55 L T 369. 

(32) (1887) 56 L T 846. 

(33) (1890) 61 L T 299; 6 Morrel 150. 

34) (1892) 3 Ch, D 94; 61 LJ Oh. 541; 41 W R 105; 
67 LT 45, 
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sonant alike with reason and equity, if 
a mortgagee is diligent and applies that 
a Receiver should be appointed, and in 
the event he succeeds inthe suit, that the 
rents and profits in the hands of the 
Receiver should be allocated to the mort- 
gagee who, during the period between the 
time when he filed the suit to enforce his 
security and the date of the sale, has been 
deprived of the interest and profits‘which 
otherwise might have accrued to him if 
he had been in posséssion of the proceeds 
‘of the sale during that period. It is upon 
that ground, and not upon the footing 
that a mortgagee by deposit of title deeds 
pcssesses a substantive right to the rents 
and profits of the property subject to the 
morigage, that the.Courts in England from 
the earliest times have allocated io the 
mortgagee the rents inthe hands of the 
Receiver that have accrued afterthe order 
appointing the Receiver was made. For 
‘these reasons the order passed by Leach, 
‘J., in my opinion, was correct. The appeal 
fails and must be dismissed with costs 10 
geld mohurs. “ 
Ba U, J—I agree. 
D. 


Appeal dismissed. 
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ee LAHORE HIGH COURT 
Civil Revision Petition No. 125 of 1936 
May 21, 1936 
Jat LAL, J. 
“Mr. S. R. LAUL, ADVOCATE—DEFENDANT 
—~PRTITIONER 
versus 
Tue GANGA SUGAR CORPORATION, 
Lrp.,—PLaintirr AND MANOHAR LAL 
AND ANOTHER-—DErENnDANTsS— 
RESPONDENTS 
_ Arbitration Act (LX of 1899), s. 19—Apptication 
under, for stay of suit—Important question of law 
likely to arise— Application rejected—Revision, af 
lies— Revision. 
Where the lower Cou2t iejects an application for 
.stay of suit, under s, 19, Arbitration Act and it has 
exercised tl at discretion vested in it,on the grcund 
that cemplicated questicns cf law aie likely to arise 
which can better be determined by the Comt than 
by the arbitratcrs, no 16vision Lies against the creer. 
© ©. Rev. P. for the revision of the crder 
cf the Swhbordinate Judge, Fist Ch ss, 
* Rawalpindi, dated December 16, 1935, 
Mr. Achhru Ram, for the Fetiticner. 
Messrs. Dev Raz Sawhney, Gurbachan 
Singh end H. L. Bhogat, for the Respondents. 
© Judgment.—tin ile year 1932 a Ccm- 
peny nimed Ganga Sugar Corpcration, 
Limitcd, wes incorporated with its Heed 
: Cfice in Lahore.. Mr. 8. R. Laul petitioner 
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claims to be its Director in charge, having 
been appointed by the Company on a 
salary of Rs. 500 and commission. It 
appears that a dispuie arose between the 
Company and Mr. S. R. Laul as to his 
right to a salary of Re, 500. It may be 
that in order to deprive Mr. 8. R. Laul 
of an opportunity to act as a Director in 
charge of the Company, ihe Head Office 
of the Company was removed to Rawalpindi 
because Mr. S. R. Laul is a resident of 


Lahore. In any case there were disputes 


between the Company and Mr. S. R. Laul 
end it now iranspires that he has filed 
a suit in Lahore for recoyery of three 
months’ salary against the Company and 
some of tke Directors personally. He then 
preceeded to appoint en arbilrator to 
setile the disputes between him and the 
Ccmpany professing to act under c). 143 
of the Articles of Associaticn of the Com- 
pany. That clause provides that certain 
disputes between the Ccmpany and its 
members shall be referred to arbitration 
of either sole arbitrator if parties agree, 
or of arbiirators appointed by the parties 
end in case of difference of an umpire. 
lt is also provided in the Articles of 
Association that if cn being notified by 
one of the parties the other does not 
appoint an arbitrator within a specified time, 
the first party may appoint an arbitrator 
for the second party as well. It seems 
that the arbitrator who was appointed by 
Mr. S. R. Leul was appointed by him as 
the sole arbitrator apparently by :mistake 
but he declined to act. He thereupon 
called upin the otker party, the Company, 
io ncminate their arbitrator, end on their 
failure to do so, ncminated cn arbitrator 
in tkeir behalf. He also ncminated an 
arbitratcr cn his own behalf so that now 
there ere two arbitraters whe, according to 
him, are competent to decide the dispules 
between tLe parties. ` 

Tke Compeny instituled a suit in tke 
Court cf the Subordinate Judge at 
Rawalpindi claiming ihat the arbitrators 
be restrained frm going cn with the 
erbitraticn Lecause the disputes were not 
covered by the arbitraticn clause which 
il was claimed hed ceased to exist having 
been repealed by the Compeny and that 
the matters refered io arbitraticn were 
not covered by. cl. 143. TLere were other 
grounds alse taken for attacking the 
validity of the reference to arbitration. 
On the institution of the suit an applica- 
tion was filed for a temporary injunction 
against Mr. S.. R. Laul restraining him 
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during the pendency of the suit from 
going on with the arbitration proceedings 
and an ad interim order restraining the 
petitioner was passed by the Court and 
a notice-df the application was issued to 
him “On the date fixed, however, he did 
_-tiot appear and the order was made 
absolute. He then made an application 
‘to set aside this injunction but the applica- 
tion has been dismissed. He then made 
an application under s. 19 of the Indian 
Arbitration Act praying that the matters 
in dispute which were the subject-matter 
of the suit had already been validly 
referred to arbitration and, therefore, the 
suit should be stayed. The learned trial 
Judge has rejected this application. Con- 
sequently two appeals and one petiiion 
for revision have been presented in this 
Court. 

The spplication for revision is against 
the refusal of the Subordinate Judge to 
stay the suit under s. 19 of the Indian 
Arbitration Act. The appeals are against 
the order confirming the injunction and 
the order refusing to set aside the 
injunction. 

It is conceded by Mr. Achhru Ram on 
behalf of the petitioner that the real 
question between the parties is involved 
in the petition for revision and that if 
that petition fails, the two appeals become 
infructuous. I have consequently heard 
’ Counsel on both sides on the petition 


‘for revision. I have already shown that . 
before referring the matter to arbitration | 


Mr. S. R. Laul himself had filed a suit 
in the Court of a Subordinate Judge at 
Lahore, in which substantially the same 
| question is involved whichis to be decided 
by the arbitrators, and this suit is still 
- pending in Lahore. The subsequent suit 
instituted by the Company in the Court 
of the Subordinate Judge at Rawalpindi 


< comprises substantially the same matters 


. which are to be decided in the suit in, 
Lahore and by the arbitrators. The real 
dispute between the parties is whether 
Mr. S. R. Laul is entitled to a salary of 
Rs. 500 a month as a Director in charge 
and ihe removal of the Head Office to 
Rawalpindi is objected to merely in order 
.to establish his right to that salary. 

In my opinion, the petition for revision 
must fail on the simple ground that the 
trial Judge has exercised a discretion 
which vested in him. One ground for 
exercising that discretion against the peti- 
tioner is “that complicated. questions of 
law are likely to arise which can better be 
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determined by the Court then by the 
arbitrators. The question is alsə likely 
to arise whether cl. 143 of the Articles of 
Association has been validly repealed ` by 
the Company. The case of the petitioner 
apparently is that it has been illegally 
repealed end dishonestly in order to injure 
him. That also is a question which will 
have to be decided by the Court and 
not by the arbitrators. Moreover, the 
conduct of Mr. S. R. Laul in having 
instituted his suit in the Court of the 
Subordinate Judge at Lahore disentitles 
him to claim that the matter should go 
to the arbitrators and should not bead- 
judizated upon by the Court at Rawalpindi 
merely on the grourd ‘that it has been 
referred to the arbitrators. 

Having regard to all the circumstances 
I am not prepared to interfere with the 
discretion exercised by the trial Judge 
and dismiss this petition for revision with 
costs. 

The appeals are consequently dismissed 
with costs. 

D. Appzals dismissed, 


MADRAS HIGH COURT i 
Second Civil Appeal No. 1963 of 1931: 
January 29, 1936 ° 
PANDRANG Row, J. 
AVICHI CHETTIAR—Dzrnnpant No.. fee 
APPELLANT 
yesus 
VALLIAPPA CHETTIAR AND 0THERS—- 
PLAINTIRIS Nos. 1 to 3 AND DEFENDANTS., 
No. 5 To 11 AND Nos. 2 AND 3—RESPONDENTS 

Zemindari -Tank situated in zemindari—Pre- 
sumption as to ownership—Tank not proved to have 
been in existence at the time of the grant—No 
presumption in favour of zemindar, . 

Where there is nothing to show that a tank 
situated in azemindari was in existence at the 
tims the village was granted to the inamdar of 
the zemindar, there is no presumption that the tank 
belongs to the tnamdar or zemindar. 

S. C.A. against the decree of the Court 
of the Subordinate Judge, Sivaganga in 
Appeal Suit No. 37 of 1929, preferred 
against ihe decree of the Court of the 
District Munsif of Sivaganga in Original 
Suit No. 197 of 1927. A 


Judgment. —In this appeel which arises 
out of a suit for a declaration of the plaint- 
iffs’ title to a certain voranz or lank, the trial 
Court found that thouga the plaintiffs had 
nos proved their ownership or title, never- 
theless they had established a prescrip- 
tive title to the same by reason-of their 


Beo o, 
exclusive énjoyment: from’. at least 1875 
onwards. On appeal by the defendants 
Nos. 1 to 3 the learned Subordinate Judge 
went further than the trial Court and 
found that the plaintiffs had established 
their title as cwners of tke oorani with 
the result that the appeal was dismissed. 
-In this second appeal by the lst defendant 


- it-is contended that both the Courts below 


went wrong in not taking into account 
what the appellant's Advocate claims to 
be a legal presumption in favour of the 
appellant, namely that everything situated 
in a village or a zemindari must be 
presumed to belong to the inamdar to 
whom the village was granted or to tke 
zemindar to whom the zemindari wes 
granted. No doubt, if at the time of the 
grant any particular oorani existed in the 
village, it would, in the absence of ;evi- 
dence to the contrary, be sufficient to show 
that the oorani also passed with the grant. 
There is, however, no evidence whatever 
in this case that the plaint oorani was 
in existence at the time of the grant of 
the village to the ancestors of the appel- 
lant. It is, moreover, found that the 
Advocate who appeared for the appellant 
in the trial Court admitted that it could 
not be said that ithe defendants were 
the owners of’ this vorani simply because 
they were the owners of the village in 
which it was situated. It it suggested 
now by the appellant’s Advocate that this 
admission was made in ignorance of the 
Jaw laid down by their Lordships of the 
Judicial Committee in the Urlam case. 
This suggestion appears to be improbable. 
On the other hand it is more likely that 
this admission was made because ithe 
learned Pleader was advised or instructed 
that the oorant vame into existence only 
after the grant of the village. In any 
case there is nothing to show ihat either 
of the Courts below has erred in its 
decision by reason of any omission to 
give proper weight to a legal presumption 
which actually did arise in the cese. 
The foundaticn for the legal presumption 
has not been laid in this case and in the 
absence of such foundation it cannot be 
said that the Courts below were in error 
in not keeping before their minds such 
a presumption. The evidence that was 
adduced in the case on the side of the 
plaintiffs was certainly sufficient in law 
to support the findings of the lower 
Appellate Court both as regards their 
possession fora period of nearly 50 years 
and also in respect of their title. The 
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documentary evidence which was accepted 
is sufficient to show that the plaintiffs 
end their ancestors have been exer¢éising 
acts of ownership for many years in 
respect of the suit oorani, that is to say, 
by using the water thereof for irrigation 
of their lands, by fishing in the oorani, 
by cutting trees on the bund and also 
by repairing the edrani when necessary. 
They have also referred to the oorani in 
the documents executed by them, one of 
which is as old as 1875 ês their own 
property. In these circumsiances I am 
of opinion ihat no case had been made 
out for inlerference in second appeal with 
the finding of fact by the lower Appellate 
Court in favour of the plaintiffs in the 
suit. The second eppeal, therefore, 
must fail and it is dismissed with costs 
of the plaintiffs-respondents. 
(Leave to appeal refused). 
A. Appeal dismissed. 


RANGOON HIGH COURT 
Special Bench 
Miscellaneous Civil Appeal No. 18 of 1936 
March 30, 1936 
Pacs, ©. J., Ba U AND Laci, Jd. 

S. C. VENK ENNA—A PPELLANT 
versus 
M. C. MANGA MMAL—RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XL, 
r. 1—Mortgage suit—Appointment of Receiver at 
instance of mortgagee—Sufficiency of security, whe- 

ther ground for refusal. 

Th: Court wijl appointa Receiver in a mortgage 
suit, as in a suit of any other nature, when it is 
just and convenient todo so. Normally, when the 
intercst is in arrear, a Receiver will be appointed as 
-of course atthe instance of the mortgagee. The 
fact that the property is more than  sutficient to 
cover the mortgage debt is not a ground upon 
which the Court ought to refuse to appoint a Recei- 
ver in sucha suit. Ma Joo Tean v. Collector of 
Rangoon (2) and Aga G. Ally Ramzan Yezdi v. 
Balthazar & Son, Ltd. (3),1elied on, S. K. R.M, 
Chettyar v. V. E. A. Chettyar (1), dissented from, . 

Misc. C. A. against an order of the High 
Court, dated January 27, 1936. 

Mr. Foucar, for the Appellant. 

Mr. Rauf, for the Respondent. 

Page, C. J.— The suit out of which the 
present appeal erises was brought on Sep- 
tember 17, 1935, to recover Rs. 12,751, 
principal and interest, due under a regis- 
tered instrument of mortgage. The prin- 
cipal sum due was Rs. 9,000, the balance 
being the amount of the interest which 
had been in arrear for four years. On 
December 4, 1935, the plaintiff obtained 
an ca parte order for the appointment of 
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an interim Receiver. On January 27, 
1936, Sen, Ja discharged the order ap- 
pointing the Receiver. His J.ordship stated 
that : 

“As I have held on the materials before me that 
the security in my opinion is sufficient, a Receiver 
cannot be appointed merely on the fact that in- 
terest is considerably in arrears,” 

Sen, J., was bound by and followed 
the decision of a Bench of this Court 
(Mya Bu and Baguley, JJ.) in S. K. R. 
M. Chettyar v. V. E. A. Chettyar (1), in 
which it was held that: 

“The question whether it is just and convenient 
to appoint a Receiver turns generally on whether 
the security is reasonably sufficient to satisfy the 
amount of th> decree which the plaintiff-applicant 
is likely to obtain in the suit.” 

all 


In our opinion that dictum, with 
respect, went too far. The Court will ap- 
point a Receiver in a mortgage suit, as 
in a suit of eny other nature, when it is 
just and convenient todo so (O. XL, r. 1). 
Normally, when the interest is in arrear 
a Receiver will be appointed as of course 
at the instance of the mortgagee: Ma 
Joo Tean v. Collector of Rangoon (2) and 
Aga G. Ally Ramzan Yezdi v. Balthazar 
& Son; Ltd. (3). The grounds upon which 
the Court in an ordinary case will be dis- 
posed to appoint a Receiver in a mortgage 
suit were considered and explained in these 
cases, and it is unnecessary to reiterate 
what was there aid down. No doubt there 
may be special reasons, even when the 
interest payable under the mortgage is in 
arrear, that will make it not ‘just and 
convenient” thata Receiver should be ap- 
pointed, e. g, when the interest has been 
in arrear for a very short period, or when 
the interest has been tendered but ac- 
ceptence of it has been refused ; but with 
all due respect, the fact that the property 
is mere than sufficient to cover the mort- 
gage debt is not, in our opinion, a ground 
upon which the Court ought to refuse to 
appoint a Receiver in such a suit. 

For these reasons the appeal will be 
allowed, the order under appeal will be 
set aside, and the appointment of the in- 
ierim Receiver will be confirmed. The ap- 
pellant is entitled to his costs, in the trial 
Court two gold mohurs, and in this Court, 
four gold mohuwrs. 

Leach, J.—I agree. 

Ba U, J.--I agree. 

D. | Appeal allowed. 

. _ C1) AR 16; 160 Ind. Cas. 490; AIR 1935 Rang. 
525; 8R Rang, 393. 5 


(2) 12 R437; 155 Ind. Cas. 776; AIR1934 Rang. 
321: 7 R Rang, 356. 
(3) A IR 1936 Rang. 290; 163 Ind, Cas. 850, 
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LAHORE HIGH COURT 
Civil Reference No. 73 of 1935 
January 24, 1936 
ÅDDISON AND ABDUL RASHID, Jd. 
DHANI RAM-DHARAM PAL—ASSESSEES— 
PETITIONERS 
Tersus 
COMMISSIONER or INCOME TAX, 

PUNJAB, N-W. F. ano DELHI, 

PROVINCES, LAHORE—RESPONDENT. 

Income Tax Act (XI of 1922, ss. 22 (2), (3), 29— 
Return after assessment but before service of demand 
notice-—Whether valid. A 

The return furnished after the assessment order 
js made but before the servic of the demand notice, 
is not a valid return, 

C. Ref. in the matter of assessment 
from an order of the Commissioner of 
Income-tax, Punjab, N.-W. F. and Delhi 
Provinces, Lahore, dated November 16, 
1935. 

Mr. Kirpa Ram Bajaj, for ihe Petitioners, 

Mr. J. N. Aggarwal, for the Respondent, 

Addison, J.—The one question of law 
referred by the Commissioner of Income- 
tax in this case is: What is the legal 
effect of the return being furnished before 
the service of the demand notice? A re- 
iurn is due unders. 22 (2), within such 
period, not being less than thiry days, as 
may be specified in the notice. As a con- 
cession s. 22 (3) allows a person, who has 
not furnished a return within the time 
allowed by sub-s. (2), to furnish a return 
at any time before the essessment is made 
and a return so made is to be deemed to 
be a return made in due time. In the 
present case the return was not made until 
after the assessment order was made, but 
was made before the netice of demand 
specified by s. 29 was served upon the 
assessee by the Income-tax Officer. It seems 
to us obvious that the xeturn was not 
made within the time allowed by s. 22 
(3), as the assessment was made within 
the meaning of s. 23 before the return 
wes put in. It is true that the assessee 
contrived to put itin before the notice of 
demand was served upon him under s. 29, 
but this makes no difference. Our answer to 
the question is that the reiurn furnished 
after the assessment order was made but 
before the service of the demand notice 
was not a valid return. We make no order 
as to costs. e 

D. Reference answered, 
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CALCUTTA HIGH COURT 
Original Civil Suit No. 1722 of 1933 
November 28, 1934 
CUNLIFFE, J. 

SUDHENDU MOHAN BAGCHI--PLAINTIFF 
VETSUS 
KHITISH CHUNDER DASS GUPTA~— 
DEFENDANT 
Tnsolvency—Contract—Pro-note—Discharged insol- 
vent executing pro-note for debts contracted prior to 
insolvency — Claim, if can be enforced—Liability of 
insolvent, in perpetuity or contingent, if can be 
proved- Creditor, becoming surety, made liable to 
pay debt in instalments—Debtor declared insolvent— 
Surety not proving debt in insolvency procecdings— 
Insolvent executing promissory note in respect of 

debt after discharge—Claim, held barred. 

A claim based ona promissory note executed by 
an insolvent after his discharge, in respect of 
debts contracted prior to his insolvency and 
not for any real or fresh consideration, cannot be 
enforced. The fact thatthe person in whose favour 
the note has been executed, hes subsequent to the 
discharge given him meals and. assisted him in 


< getting an cmployment does net amount to realand. 


fresh consideration. 

It ig opento a creditor to appearin the bank- 
ruptcy proceedings and prove the whole of the liabi- 
lity from the defendant to him, even if it isa 
liability in futurity or even a contingent liabiijty. 
Gangidhar v. Kanhai (2), 1eferred to. 

Where, therefore, a creditor standing surety for 
payment ofa debt, incumed by the insnlvent, be- 
comes liable to pay 


liability of the insolvent to him during the insol- 
vency prcceedings, but subsequent tothe discharge 
cf the insolvent takes a promissory note from him 
jn respect cf this liability, and bringsa suit on it, 
his claim being based on the revival of the old 
guarantee cannot be enforced. The discharge of the 
jesolvent isa bar to his claim. Gangadhar v. 
Kanhai (2) and In re Blackpool Motor Car Co., Ltd, 
(3), followed. 

dudgment.—This is an unfortunate type 
of action from the point of view of the plead- 
ings. It is brought before the Court as 
if it were a suit upon two bare promissory 
notes, claiming principol and interest for 
money lent. In point of fect there are a 
number of very material circumstances bet- 
ween the parties which have never been 
pleaded at all. I find the facis es fol- 
lows:— 

The plaintiff and the defendant were old 
friends. The plaintiff wes a man in better 
financial circumstences than the defendant. 
From time to time out of friendship he 
appears to have assisted him in his monctary 
difficullies. For example, on some date before 
the year 1927, he lent him three sums of 
money amounting to Rs. 1,800. For that loan 
the defendent signed a promissory note. In 
addition, the defendant was apparently in 
trouble with the Bengal National Bank who 
were pressing him for a debt. The Bank 
consented to take a certain form of securify 
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from him. That was a hundi drawn by the 
defendant upon the plaintiff and handed to 
the Bank. I may say here by way of paren- 
thesis that it was not untilthe end of the 
hearing that this description of the secur- - 
ity reached me. I missed it in the cross- 
examination of the’ plaintiff, and I was 
unaware that the form of security given by. 
the plaintiff to the Bank was not in the form 
with which we are all so familiar, namely 
an indemnity bond, and it was rather on 
the lines that it was indemnity bond (and in 
an indemnity bond there are certain legal 
rights accruing both to the principal cre- 
ditor and the guarantor), that most of the 
arguments on this particular phase of the 
case was addressed to me. Well, after the 
hundi was handed to the Bank, apparently 
the ‘defendant took no steps to liquidate or 
diminish his indebtedness, and an action 
was brought by the Bank against both the 
plaintif and the defendant on the hundi, 
The defendant being a man of straw, the 
Bank msde the plaintiff liable and the 
plaintiff undertook to make his payments 
tothe Bank under the hundi by a series of 
instalment payments which even now have 
not yet been completed. Shortly after this 
action taken by the Bank, the defendant 
tcok the benefit of the Act.. He became 
insolvent in 1927 and was discharged from 
insolvency in 1930. 

After his discharge he again went to his 
old friend the plaintiff and according 10 the 
evidence he received various help from him. 
The plaintiff, for example, gave him meals 
in his house. He also took him round to 
various business firms, and endeavoured to 
get him some position of employment, and 
the plaintiff says that in addition to render-. 
ing him this assistance, he made him again 
3 small cash loans. I may say at once that 
I donot, accept this story of three small 
cash loans, although I accept the account of 
the other assistance. After that the defen- 
dant signed two new promissory notes, one 
dated August 5, 1930, for Rs. 2,800 and the 
other which is dated August 20, for dnother 
Rs. 2,800 in the year 1930; and it is said 
that the first promissory note for Rs, 2,800 
wes s fresh contract between the plaintiff 
and the-defendant for Rs. 1,800 on the 
criginal handnote together with the new 
cash loans of Rs. 500, balance being made 
up of a calculated sum as to interest. The 
other promissory note for Rs. 1,800, it was 
agreed was the equivalent of a fresh con- 
tract for the indebtedness over the hindi 
which was handed to the Bank. 

It is contended on behalf of the plaintiff 
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that these two promissory noles amounts to 
two fresh promises and two fresh consid- 
erations which make tke defendant liable, 
having regard to his earlier indebtedness 
before the bankruptcy took place. ‘There is 
no doubt that authority can be found for 
this type of transaction. The leading deci- 
sion which has been cited and approved of 


on several cecasions is the case of Bateman. 


v. Crook (1). That was a cese where an 
‘insolvent in England made a fresh agree- 
ment with his butcher who had preved for 
a small sum in bankruptcy to discharge 
this unenforceable debt for the ecnsidera- 
tion that ke and his family should be 
supplied with meat end provisions during 
“some Months ahead. It was held there that 
it was quite open to the debtor once he 
obtained Lis discharge, 10 enter into this 
type of fresh agreement, end Baron Kelly 
in the course of his judgment said: 
“The debtor says that Le went to his creditor 
and said, if you supply me with food on credit, I 
- will pay you the old debt. Is not that a gocd con- 
rideration? I think, itis. The ccntzact is one of 
great benefit, not only to the creditor but to the 
debtor, and there is nothing in s. 49 ofthe Bank- 
ruptey Act which is the discharging section, to 
prevent such an action being enforced,” 
_. There are other decisions of like effect, 
but es I understand the facis of the case 
- which have been proved before me here, it 
` is very difficult for me to hold that enything 
“go explicit «as the facts in the case I 
have ,just cited, ever took place at ell. I 
think my sympathies are a great deal 
with the plaintiff, that the assistance 
given tothe defendant by the plaintiff (I 
have already said that I disbelieve the story 
of the fresh cash loans amounting to 
Rs. 500), did not amount to a real considera- 
ticn to be altached to the terms contained 
in the noie. The help given wes never 
.& fresh consideration cn the basis 
of Bateman v Crock (1). What I think 
. really happened was this that without 
thinking very much cf any consideration 
at all, the plaintiff, as much in his family 
interests es in kis own, induced the defen- 
dant to sign two notes cs new acknowledg- 
ment of hisindebtedness. The signing of 
the first note was ecccmpanied, it may 
_ be noted, by a letter, which was directed to 
the defendant, in which the plaintiff assures 
him thet neither he nor his sons will press 
for payment, and it expresses a hope that 
the defendant will pay of gradually wnat 
money was still owing. The terms of the 
promissory nole are of course exceedingiy 
misleading, as they would lead an 


(1) (1849) 4 Bx. D 26, f 
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ordinary person, unacquainted with the true 
facts, 10 suppose that the note was signed 
for value. received to the amount of its 
endorsement. 

Then I am invited to hoid that as the 
plaintiff did not meet his full payments to 
the Bank under the hundi, hended as 
security to the Bengal National Bank, 
therefore, the liability of the defendant to 
the plaintiff is still existing in spite of the 
bankruptcy. It is pointed out, however, by 
Counsel for the defendant, that such a 
contention is contrary to the whole scheme 
of the Insolvency Act, as it was open to tke 
plaintiff to appear in the bankruptcy pro- 
ceedings and prove the whole of the liabil- 
ity from the defendant to him, even if it 
was a liability in futurity or even a conting- 
ent liability. If any authority is wanted for 
the effect of not doing this, there is the case 
of Gangadhar v. Kanhai (2). ‘The facts of 
that case are extremely analogous to the 
facts before me here. Its headnote reads 
as follows:— 

“ K was surety for payment of a debt due by G 
to D. Gapplied to be declared an insolvent and 
in due course G was discharged, D then sued K 
and obtained a decree against him. Afterwards K 
sued G for the recovery cf the amount which he 
was compelled to pay, but it was held that the order 
for discharge was a bar to the suit.” ; 

The learned Judge in giving his judg- 
ment relied on the Knglish decision In te 
Blackpoul Motor Car Co., Ltd. (3) and said: 

“ There is a very wide scope, because the debts 
and liabilities provable under the Act in cel, 2 of 
s. 34. They include debts and liabilities, present 
or future, certain or contingent.” 0 

“With thet judgment I am in complete 
agreement and, therefore, think that the 
plaintifi’s claim under the second promissory 
note based on a revival of the old guaran- 
tee, is also unenforceable. 

lor these reasons, while I repeat that I 
have very considerable sympathy with the 
plaintiff, and I think he has been treated 
extremely badly by his friend, I must -dis- 
miss this case with costs. | 

I may add that if the parties wish to go 
further, that on the jurisdiction point, which 
was merely a question of fact, I am in 
favour of the plaintiff's version that the 
documents sued upon were executed within 
the jurisdiction of this Court. 

D. Case dismissed. 

(2) 50 A 606; 109 Ind. Cas. 42leA I R1928 All, 


306; 26 ALJ 425. 
(3) (901) 1 Ch. 77; 70 LJ Ch. 61; 49 W R 1948 
Manson 193. 
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_ LAHORE HIGH COURT 
Civil Reference No. 60 of 1935 
February 10, 1936 - 

Apptson AND ABDUL Ragin, JJ. 

EITKARL BROTHERS—Assnssres 
versus 

COMMISSIONER or INCOME-TAX 

— RESPONDENT 

Income Tax Act (XI of 1922), s. 
pretation of—Firm changed into company on first 
day of assessment year—Profit should be calculated 
as that of firm. 

On Maleh 24, 1934, the fiim wag converted into a 
e-mpany and was registered under the Oompanies 
Act. There was no substantial change resulting 
therefrom ag no outside share-holder was admitted. 
Shares were allotted to the partners equally. The 
company thus formed tock over the business of the 
fum as a going concern on April 1, 1934. For the 

- year 1933-34, which was the relevant account year 
for the assezsment in dispute (1934-35), the status of 
the assessee: was of a firm, but it was changed into 
that of a company cn the first day of the asgezs- 
ment year 1934-35. The question was, whether the Ia- 
come tax Officer was justified in azsesging the asiessees 
at the rates applicable to acompany and at the same 
time cemputing the income as that of a firm : 

Held, that s. 26 (2), Income Tax Act, obviously 
means that the company which succeeded the fiim is 
liable to pay tax as if it had reesived the whole of 
the prefiks for the previous year when the status 
was that of a fim. The assessent, however, baing 
on a ermpany it would be theiate applicable to the 
company that must apply. Commissioner of Income 
Tax, Bombay v. Western Indir Turf Club, Ltd. (1), 
relied on. ; , 

0, Ref. from an order of ths Commis- 
sioner of Income-tax, Punjab, N.-W. 
F. and Delhi Provinces, Lahore, dated Oc- 
tober 2, 1935. 

Mr. Nawal Kishore, for the Assessees. 

Mr. Jagan Nath Aggarwal, for the Res- 
pondent. 


Addison, J—This reference by the 
Commissioner of Income-tax, Punjab,is con- 
cerned withthe 1934-35 assessment of 
Hitkari Brothersof Jhelum. Tne Commis- 
sioner has stated that the  assessees did 
not specify the contentions of law which 


should be referred and he himself 
summarised them in two questions. 
He then preceeded to refer the first 


question andtoho'd that no question of 
law arcse inthe second, and therefore he 
did not refer it to this Court. The ques- 
tion referred isas follows. Wes the In- 
come-tex Officer justified in assessing the 
petitioners etherates applicable to a 
company and at the same time computing 
the income asthatof a firm? Since the 
time this firm was first assessed, the status 
of the assessees had been thatofa firm 
with three partners in equal shares. On 
March 24, 1934, the firm ‘was converted 
into a company and was registered under 
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the Companies Act, the subscribed capital 
being Rs. 45,C00. These was no sub- 
stantial change resulting therefrom es no 
outside share-holder was admitted. Shares 
the partners equally. 
The company thus formed took over the 
business of the firm as a going concern 
on April J, 1931. For the year 1933-34 
which is the relevant account year for 
the assessment in dispute (1934-35), the 
siatus of the assessees was of a firm, but 
it was changed into that of a company 
on the first day of the assessment year 
1934-35. Whet the assessees are object- 
ing tois that they are being made to 
pay the tax on the income of the firm at 
the rate applicable to a company. The 
point they took was that if the profits were 
to be computed asif no change had oc- 
curred, they should be allowed to derive 
the other benefits of being a firm,such as 
registration. As poinied out by the Com- 
missicner, however, the case falls within 
re ambit of s.26 (2) which runs as fol- 
ows: 

“Where, at the time of making an assessment 
under s. 23 it is found that the person carrying 
on any business, profession or vozation has been 
succeeded in such capacity by another person, 
the assessment shall be made on such person suc- 
ceeding as if he had been carrying on the busi- 
ness, profession or vocation throughout the previ- 


ous year, and as if he had received the whole of 
the profits for that year.” 


This section obviously means that the 
company which succeeded the firm is 
liable to pay tax as if ithad received the 
whole ofthe protits for the previous year 
when the status was that ofafirm. The 
assessment, however, being on a company, 
it would be tke rete applicable to the 
compeny that must apply. This was so 
keld by their Lordships of the Privy 
Council in Commissioner of Income-tax, 
Bumbay v. Western India Turf Club, Ltd. 
(1). We therefore answer tke question re- 
ferred in the affirmative and direct that 
the assessees pay the cosis of the Commis- 
sioner of Inccme-tax. 

D. Reference answered. 

(i) 52 B 123; 106 Ind. Cas. 642; A IR 1928 PO 1) 
55 I Ald; 30 Bom. L R 105;54 ML Ji;47 CLI 
96; 5 O WN 38; I L T40 Bom, 38; 27 L W 404; 32 
C W N 457; 26A LJ 474 @ 0). 
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PATNA HIGH COURT 
Civil Appeals Nos. 241 end 242 of 1935 
May 5, 1936 
- Wort, Acre. C. J. AND Duavis, J. 
Musammat JAGTARAN KUER—OBJECTOR 
~~APPELLANT 
versus 
Musammat GA(TRI DEBI—PETIIIONER-— 
RESPONDENT 


` Succession Act (XXXIX of 1925), s. 373 (4)— 


` Scope of—Widow and daughter applying jor suc- 


cession certificate—S. 373 (4), if applies—Custom— 


‘Marriage—Sagai, if prevails among Kalwars. 


Section 373, sub-s. (4), Succession Act, is confined 
to cases where there are more applicants than one 


for a certificate andit appears to the Judge that ` 


more than one of suchapplicants are interested in 
the estate of the deceased. 

Where the daughter and the widow of the deceased 
applied for successicn certificate : 

` Held, that the widow took the estate cf her hus- 
band exclusively for the time being and the daugh- 
tex could not be said to be interested in the estate 
at the time. Section 373 (4) did not, therefore, 
apply. 

Sagat prevails in several, if not all, 
the Kalwars caste, 
- Mr. N. N. Sen, for the Appellant. 

Mr. Ananda Prasad, for the Respondent. 

Dhavie, J.—These appeals are from a 
decision of the District Judge of Patna 
allowing the application of Gaitri Debi 
and disallowing the application of Jagtaran 
Kuer for a succession certificate in res- 
pect of a debt of about Rs. 1,300 due 
to one Sheonandan Prosad Chaudhury, 
who died on February 8, 1934. .Gaitri 
Debi claimed es Sheonandan’s widow, and 
Jagtaran as his daughter. About Jag- 
taran’s parentage there was no dispute at 
all, but regarding Gaitri’s claim, it is al- 
leged on behelf of Jagtaran that she was 
not a wife butonly a cook and concubine 
of Sheonandan. This was overruled by 
the learned District Judge, end Gailtri’s 
cleim was accepted. The learned Advocate 
for the appellant has taken us into the 
evidence produced in the case, and laid 
much stress on the fact thet the record 
does not show that Sheonandan, who wes 
admittedly a Kalwer, belonged to ihe 
Jayaswal section of ihat ceste. The point 
of the criticism is that Jayaswal Kalwars 
recognise sagai, while evidence wes ad- 


sections of 


_ duced on behalf of Jagtaran that among 


Kalwars (meaning that section of Kalwars 
to which Sheonandan belonged) sagai was 
not recognised. That Gaitri had been 
mairied to anolker husband previously 
was not disputed. We understend from 
the learned Advccate for jhe respondent 
that what happened in the lower Ccurt 
was that it was common ground during 
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the arguments there that Sheonandan be> 
longed to the Jayaswal section of Kalwars. 
Indeed it is difficult to understand tle 
reference of the District Judge to 'Bhalti- 
thariya’s Hindu castes and Sects’ as re- 
gards sagai among Jayaswal Kalwats un- 
less that had been the case. 

The evidence that was adduced on þe- 


“half of the eppellant that sagai was not 


recognised in Sheonandan's caste, was be- 
lied by the actual doings of several of 
her witnesses. Baldeo Prasad, her second 
witness, for instance, admitted that Gaitri_ 
had been invited to his house, on the 
occasion of the Chhat; and it is not easy 
to imagine that a young woman of twenty 
who hed lost ker former husband, and 
had been engaged by an old man of the 
age and position of Shconandan as a cook 
and kept as a mistress, was invited on 
an occasion of this kind out of mere re- 
gard to his position. Rambilas Prasad, 
another witness for Jegtaran, hed to ad- 
mit that Gaitri had been invited to his 
house to attend the marriage ceremony of 
his brother Raghubir, end here again the 
same reflection is inevitable. Whatever 
the position of Shecnandan, is it likely 
that though his caste did not recognise 
the custom of sagai, Rambilas invited 
Sheonandan’s cook and mistress of twenty 
years of age toa marriage ceremony ? 
Then there is the husband of Jagtaran. It 
is unnecessary io refer to his obvious 
interest in the success of Jagtaran. But 
the postcard that ke admittedly wrote to 
his father-in-law conveying respects to Sri 
Maiji and speaking cf Nanijias well tells 
iis own tale. There is no dispute ihat 
Maiji in the postcard refers to Gaitri. 

Tt has been suggesied by the learned 
Advocate that Gaitri was on that occasion 
referred to as Maiji (a term of respect) 
on eccount of deference to Sheonandan; 
but is it likely that the deference would 
be carried so far as to extend to a cook 
and mistress? As regards the reference to 
Naniji, it has been urged on behalf of 
the appellant that there is nothing to 
show thet this reference is to the mother 
of the Maiji, that it may have referred 
to another maternal grandmother; and 
that as the posicard asks Sheonandan to 
wrile where end how Nanijijs, and as the 
mother of the cook end mistress had no 
other house to go to, it should be taken that 
the Neniji, whoever it was, was not the 
mother of the Maiji. Now Ramchandra 
Prasad, the son-in-lew, who wrote the 
postcard, was not questioned in detail 


-it was arranged that Gaitri 
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about the Naniji. At the same time there 
is no indication in the record that there was 
at that time in the house of Sheonandan any 
lady other than Gaitri’s mother, who could 
have answered even approximately to the 
description of Naniji. But it is not only 
the actings of these witnesses that beliv- 
ed the story that sagai is not recognized 
in the caste and that Gaitri was not th: 
wife of Sheonandan but only his cook 
and mistress. Independent evidence was 
forthcoming: in the story of the post- 
master who acted for Sheonandan in the 
matter of the shares of the Bihar Cotton 
Mills. That Company made a fourth call 
. for money due on certain shares, and the 
money was sent by money order the acknow- 
ledgment form (Ex. 2) being filled up by 
or on behalf of the sender. ‘This was 
- actually done by ihe postmaster, who en- 
tered the name of the remitter in the 
space reserved for the purpose as “Gaitri 
Debi, wife of Babu Sheonandan Prasad 
Chaudhury, etc," and the witness said 
that he did it at the instanca of Sheo- 
nandan. It is suggested that Sheonandan 
‘for the sake of his own prestige might 
have been anxious to pass off “Gaitri” as 
his wife, though in fact she was his cook 
and mistress. “But one does not usually 
find even old men with young cooks and 
mistresses buying share for them. 

Comment was made by the learned 
Advocate on the admission of Gaitri’s 
mother that no enquiries were made about 
the former children of the husband when 
was to be 
But I have be- 


married . to Sheonandan. 


fore now come across cases where young giris, - 


even younger than Gaitri, have been given 
in marriage to old men of means without 
any enquiries about their family; money 
often imports everything that is sought in 
such cases. And in the present case the 
mother says that she did not object to the 
match as she thought that Sheonandan 
was a rich man and would maintain her 
. daughter very well. There is also the 
evidence that the marriage was settled 
by the wife of Banarasi Prasad, a rela- 


. tive of wealth and standing in the Kalwar 


community. 

The mother’s admission therefore that 
no enquiry was made does not, in my opi- 
nion, throw any doubt on the story that 
Gaitri was in fact married to Sheonandan. 
Judging by the doings of the defence 
witnesses themselves, to which I have 
specifically referred, it seems perfectly 
clear that Gaitri was received in the com- 

s 


JAGTARAN KUBR v. Gattei besi (PAT) 


1316 
munily as Sheonandan’s wife, and was 
treated as such even by Sheonandan's 
son-in-law, the husband of the appellant. 
It does not seem worth while in these 
circumstances to go further into the 
matter of the reference by the learned 
District Judge to Mr. Bhattacharya’s book 
about the prevalence of sagai among Jais- 
wal Kalwars, though we find from Risley's 
classical work on the same subject that 
sagai prevails or did prevail at the time the 
book was written in several, if not all, 
sections of the Kalwar caste. In my opin- 
ion the learned District Judge arrived 
at a perfectly correc: finding on the 
evidence that Gaitri was the wife and 
not the cook and mistress of Sneonandan. If. 
follows that the order to grant a succes- 
sion certificate to her in preference to 
the daughter who only claims on the 
footing that Gaitri was not the widow 
is also correct. 

I should have referred to one more 
point raised by the learned Advocate for 
the appellant, and that is that s. 375, 
Succession Act, required the District 
Judge in this case to take security. from 
Musammat Gaitri Debi. Reference was 

made to sub-ss. (3) and (4) of gs. 373, the 
former of which has no application in 
the present case. As to the latter, it is 
confined to cases where there are more 
applicants than one for a certificate and 
it appéars to the Judge that more than 
ohe of such applicants are interested in 
the estate of the deceased. The conten». 
tion is that Gaitri was not the only 
Person interested in the estate of Sheo- 
nandan, but that Jagtaran was also inte- 
rested in it. Jagtaran, however, is not’ 
at present interested in the property at 
all if, as has been found by the learned 
District Judge, Gaitri was the widow of 
Sheonandan and took the estate of her’ 
husband exclusively for the time being. 
It seems clear, therefore, that Jagtaran: 
cannot at the present moment be regard- 
ed as interested in the estate of the de- 
ceased. The contention that this was a 
case within sub-s. (4), s. 373, must, there- 
fore, be overruled. The result is that both 
these appeals are dismissed with costs. 
Taere will be one consolidated hearing fee 
in the two appeals. 

ors Actg. C. J.-I agree, 

Appzais dismissa d. 
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MADRAS HIGH COURT 
Civil Revision Petition Nos. 1811 to 
1814 of 1933 
September 24, 1935 
VARADAGJARIAR, J. 

REDDIVAR!L VENKATASUBBA REDDI 
AND OTHERS— DEFBNDANTS Nos. 1 AND 3 
~—PRTITIONERS 
versus 
REDDIVARI CHINA RAMI REDDI 
AND OTHERS — PLAINTIFFS— RESPONDENTS 
Hindu Law -Joint family—Partition—Release by 
father of properties allotted tohim in favour of 
sons—I fect of —Right of creditors of father to pro- 

ceed against such property. 

Where properties allotted to a father under an 

arrangement were subsequently by a separate deed 
released by the father in favour of his sons with the 
grandfather as their guardian for the reason that 
the father may contract debts and waste the prop- 
erties : 
___ Held, that whether the release doed created a 
division in status between the father and scns or not, 
it operated to divest thefather ofall his rights in 
the properties covered by the release dead and to 
make them the sepaiate properties of the sons and 
persons who becamecreditors of the father after the 
date of the release were not entitled in any case to 
proceed against the said properties. ; 


Petitions under s.25 of Act IX of 1867 
praying the High Court to revise the dec- 
ree ofthe Court ofthe District Munsif of 
Kurnool, dated October 10, 1933, and made 
respectively in S. C. S.. Nos. 443, 444, 445 
and 982 of 1933. 

Mr. V. Govindarajachari, for the Peti- 
tioners. 

Mr. K. Subba Rao, for the Respondents. 

Jdudgment—I do not think it neces- 
sary for the purpose of the disposal of these 
revision petitions to express any final 
opinion on the effect of Ex. I on the 
status of the family consisting of the Ist 
defendant and his sons, the second and 
Brd defendants. It is sufficient for the 
present merely to say that the authority 
of the decision in Appa v. Ranga (1), has 
been questioned by a Division Bench of 
this Court in Jagannadha Rao v. Viswesam 
(2) and the matter may have to be recon- 
sidered when it becomes necessary to de- 
cide that question. Mr. Govindarajachari 
on behalf of the - petitioners contends that 
the present case is on all fours with the 
case in Veerappa Chettiar v Annamalai 
Chettiar (3). I am not prepared to agree 

-with him. The releasing cc-parcener had 


in that case taken a hare for himself 
(D) 6 M71; 7 Ind. Jur, 71. 
(2) 47 M 621; 50 Ind. Cas. 228; A IR 1924 Mad, 


682; 46 M LJ 590: 19 L W 69]; 34 ML T 249, 
(3) 68 ML J 157; 158 Ind. Cas. 439; AIR 1935 
Mad. 316; (1935) M W N 193; 41L W 431; TRM 
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though a much smaller share according 


to the creditors’ contention than he would 


have been entitled toin a bona fide parti- 
tion. It was, therefore, possible for the 
Court in that case to say that there wes 
a division in status, though it may be 
open tothe creditors to insist that the 
releasing co-parcener should have been 
allotted a large share. 

In the present case Ex. I was executed 
practically as part of the arrangement bet- 
ween the Ist defendant end his father 
under Ex. If. Defendants Nos. 2 and 3 arc 
not specifically referred toin Tix. IL but 
properties which are allotted to the Ist 
defendant under Ex. II as representing 
his share are under Ex. I released in 
favour of the 2nd and 3rd defendants 
with the grandfather as their guardian. 
The reason is recited in Ex. I as follows:— 
“for the fear that I may contract debts and 
that I may waste all the properties”. This 
reason willas much justify a mere divest- 
ing of the lst defendant's right in the pro- 
perties dealt with under Ex. I as a 
division in status between the Ist de- 
fendant on the one hand and defendants 
Nos. 2and 3 onthe other. It is suffi- 
vient for the purpose of this case to say 
that Ex. I undoubtedly operates to divest 
the Ist defendant of all rights he had in 
the properties covered by Ex. I and make 
them the separate properties of the 2nd 
and 8rd defendants. As the present plaint- 
iffs became creditors long after the date of 
Ex. I, it is unnecessary to consider whether, 
construed as above, Ex. I mey or may nos 
be open to impeachment by the then cre- 
ditors of the lst defendant on the ground 
that no provision has therein been made 
for the discharge of existing debts. 

I will only add, to «void any misappre- 


-hension, that in dealing with the possibility 


of defendanis Nos. 1 to 3 having any other 
property joint between themselves by 
reason of any subsequent acquisition, it 
must be borne in mind that acquisitions 
made only out of the income of the proper- 
ties covered by lis. I cannot be regarded 
as their joint properties because I have 
held ihat the properties covered by Ex. I 
are the separate properties cf defendants 
Nos, 2 and 3. 

. I would accordingly vary etke decrece of 
the Court below by substituting the words 
“joint family properties of defendants 
Nos. 110 3if any exist after excluding 
those covered by Ex. Land the acquisitions 
made out of their income” in place of 
the words “joint family prceperties” after 
e 


. 


‘JIWANA RAM 


Sb4 


the reference to 2nd and 3rd defendanis. 
Defendants Nos. 2and 3 will be liable for 
the costs here and in the Court below 
only ifthere are joint family properties 
of the kind above indicated and the costs 
will then be paid out of them. 

A. i Decree varied. 
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LAHORE HIGH COURT 
First Civil Appeal No. 674 of 1932 
. January 15, 1935 
COLDSTREAM AND JAI Lat, JJ. 
AHMAD KHAN AND AnoTanR—PLAINTIpFs— 
a APPELLANTS 
versus 

AND OTAERS—DEFENDANTS— 
a RESPONDENTS 

Custom (Punjab)— Village proprietary body— 
Reclamation of waste lands by proprietors —Agree- 
ment between Government and village proprietors 
surrendering rights in waste lands to Government 
for certain object—Reclamation during such time 
—Subsequent cancellation of agreement—Occupancy 
tenant heldcould not claim adna maliks rights over 
such lands—Adna Malik rights, 

Acsording tothe provisions of the village wajib- 
ul-arz prepared at the first regular settlement of 
1878, a proprietor had the right to break up waste 
land A to hisown land already under culti- 
vation. In 1902, to facilitate the acquisition of 
land in connection witha project to build a canal 
in the Sind Sagar, Doab, the Sind Sagar Doab 
Colonization Act (lof 1902), was passed enabling 
persons having rightsin land to enter into agree- 
ments tosurfender their rights to Government on 
conditions, some of which were prescribed by the 
Statute. In accordance with this Act the members 
of the proprietary body executed an agreement by 
which they undeitock to surrender their rights in 
the village waste (shamilat) from the date on which 
the excavation ofthe permanent flow canal was 
begun. It was also stipulated frem the date of the 
agreement upto the date cfsuch surrender no one 
“was to have any right to acquire as against Gov- 
ernment any rights in the shamilat by reclamation 
of waste land and the entry the wajib-ul-arz re- 
garding the proprietors’ rights to break up the 
Waste was altered so as to bring it into conformity 
with this agreement. After this agreement plaintiff 
reclaimed cartain waste laud. The Act wa: repeal- 
ed. Plaintiff claimed edna maliks rights over the 
waste lands he had broken up whother before or after 
the Act : | 

Heid, that they could not claim such rights in 
respect of lands broken up after the Act but could 
claim only in respect of land broken up before. 

F.C. A. from the decree of the Court of 
the Senior Sub-Judge, Mianwali, dated 
January 25, 1932. 


® a 
Messrs. J. N. Aggarwal, Asa Ram Agar 
wal, S. R. Laul and Maluk Barkat Ali ard 
A. N. Chona, for ihe Appellants: 
Messrs. B. L. Puri, Badri Das and Rum 
Lal Anand, I, for the Respondents. 
Coldstream, d.—The suit from which 


. 
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this appeal arises was instituted in the 
Court of the Senior Sub-Judge, Mianwali, 
by two of the proprielors Mauza -Ghulaman 
in Bhakkar Tehsil of Mianwali District for 


a declaration that they have became adna . 


maliks of an area of 3,229 kanals 10 marlas 
ofland which they had reclaimed from 
the waste lends of the village area of which 
they were recorded as non-occupancy ten- 
ants. Their case was that according to the 
provisions of para. 11 of the village wajib- 
ul-arz prepared at the first regular settle- 
ment of 1878, a proprietor had the right 
to break up waste land adjacent to his 
own lend already under cultivation, pro- 
vided that there was no well-founded 
objection by persons whose grazing rights 
were affected by the new cultivation and 
that the new cultivation did not obstruct 
the flow of rain water into any existing 
well. 

In 1902, to facilitate the- acquisition of 
land in connection with a project to build 
a canal in the Sind Sagar, Dozb, the Sind 
Sagar Doab Colonization Act (Act 1 of 1902) 
was passed, enabling persons haying rights 
in land to enter into agreements to surrender 
their rights to Government on conditions, 
some of which were prescribed by the 
Statute. In accordance with this Act the 
members of the proprietary body of Ghula- 
man executed an agreement by which 
they undertook to surrender their rights in 
the village waste (shamilat) from the date 
on which the excavation of the permanent 
flow canal was begun, (saving rights of 
grazing inland not actually required for 
the project), the Local Government pro- 
mising in the same deed to return the lands, 
which wes not found 
necessary for the project, and to restore 
to the proprietors rights in an area equal 
to one-fourth of the area surrendered 
identical with the rights which had been 
held by them inthe land surrendered. It 
was also stipulated that from the date of the 
agreement upto the date of such surrender 
no one was to have any right to acquire as 
against Government any rights in the shami- 
lat by reclamation of waste land. 


At this time the second regular settle- 
ment was in progress and the entry in 
the wajib-ul-arz regardingthe proprictors’ 
rights to break up the waste was altered 
so asto bring it into conformity with 
{his agreement, and the new provisicns ran 
as follows :—(1 quote only the relevant 
portions). 

“We, the proprietors of the village, have affixed our 
Signatures to the agreement under Sind Pagar 


ie iki 
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Doab Colonization Act I of 1902. When a canal 
is constructed, the Government shall take posses- 
sion of the villag> shamilat. We, the proprietors, 
will enjoy the old rights in the area, equal to a 
fourth share in the village shamilat which the 
Government returns in fulfilment of the conditions 
of the said agreement. Nobody can acquire pro- 
prietary rights in the village shamilat till then. 
[Exhibit P-2 para. 1(2) at p. 86 of the printed 
record). 

The conditions relating to acquisition of owner- 
ship, etc., in the shamilat area shall beheld in 
abeyance till cancellation of the agreement under 
the Sind Sagar Doab Colonisation Act,” [Paragraph 
4 (0 at p. 88 of the printed record]. if 

These provisions were repeated in the 
wajib-ul-arz of the third regular settle- 
ment of 1924—26. 

“The Sind Sagar Doab Colonisation Scheme 
did not mature and in 1929 the Act was 
repealed. 

The plaintiffs’ contention was that by 
this repeal the .vighis described in -the 
wajib-wl-arz of 18/8 put in abeyance by 
the ActIof 1902 had been restored and 
that they were entitled by virtue of those 
rights to become adna maliks of the land 
which they had broken up whether they 
had brought it into cultivation before the 
Act was passed or after it. : 

„On. behalf of those proprietors who re- 
sisted this claim, it was contended that 
the wajtb-ul-arz of the second settlement 
made it impossible for proprietors to acquire 
proprietary rights in the shamilat during 
the years 1901-2 to 1929 and the plaintiffs 
had therefore not acquired the tigat which 
they wished to be declared. 

The learned Senior Sub-J udge found 
that the area concerned, with the exception 
of 77 kanals 5 marlas, had been brought 
under cultivation by the plaintiffs after 
the village proprietors had agreed to the 
Provisions in the wajib-wl-arz of 190.-6 
which | agreement prevented them from 
acquiling rights by breaking up the waste 
He accordingly dismissed the svib ex- 
cept in sofar as it related to the area of 
77 kanals 5 marlas in respect of which he 
granted the declaration prayed for. 

The plaintiffs have appealed and asked 
fora declaration in respect of the whole 
area of 3,229 kanals 10 marlas. The con- 
testing defendants have submitted cross- 
objections attacking the declaration de- 
creed. 

For the appellants it is argued by their 
Counsel that the agreement entered into 
by proprietors with Government did not 
alfect their rights inter sa but was pre- 
scribed and executed only for the protec- 
tion of Government and that therefore the 
rights of the village Proprietors inter se 
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described in the wajib-ul-arz of 1878 had 
not been disturbed. He has also argued 
that the wajib-ul-arz of the second settle- 
ment did not, in any case, extinguish 
those rights but merely placed them in 
abeyance so that when the Act I of 1902 
was repealed, the plaintiffs’ right to the 
adna malikiyat of the area brought under 
cullivation was revived. He has referred 
us to reported English rulings to the effect 
that when an Act is repealed, it must be re- 
garded as never having been in force except 
with regard to transactions, past and closed, 
and in support of his argument he has 
quoted dictionary definitions. of the word 
‘abeyance’ used in the English translation of 
the wajib-ul arz of the second regular 
settlement. The word ‘abeyance is of 
course, not found in the  wajib-ul-arz, 
where the expression is that the previous 
provisions relating the acquisition of owne:- 
ship of the shamilat ‘sakit rahenge’ which 
means “will remain abated.” 

In no part of this argument can I see 
any force. The. wajib-ul-arz, certainly 
recorded agreement between the village 
proprietors. The fact is clear that (in con- 
Sequence certainly of their agreement with 
Government) the proprietors agreed with 
each other that until the Government re- 
turned the one-fourth share which it 
had undertaken to return, nobody was to 
beable to acquire proprietary ° rights in 
the shamilat. It was for this reason that 
the plaintiffs were recorded as tenant-at- 
wiil and not as adna maliks in the wasle 
reclaimed by them. The proposition that 
while this agreement was in force, proprie- 
tary rights could not be acquired by 
reclamation was accepted by this Court in 
Paira Ram v. Amin Chand, (Case 
No. 3041 of 1922 decided on May 16, 
1927). 

It may be that the appellants’ Counsel 
is correct in contending that the repeal 
of Act I of 1902 had the effect of restoring 
the rights which werein abatement in con 
sequence of theagreement recorded in the 
wajib-ul-arz of 1901-8, bus if this be a 
fact, I see in itno basis for his argument 
that, though the appellants were unable as 
a fact to acquire rights by breaking up the 
waste between 1901 and 1929 they must be 
supposed to have acquired ‘them because 
the agreement recorded in the wajib-ul-arz, 
valid during that period, subsequently 
ceased to have effect. Itis not denied that, 
had the agreement not been in force, objec- 
tions might have been raised to the break- 


ing up of the waste-hy the plaintifs under 
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the provisions of the wajib-ul-arz, or that 
the other proprietors might have prevented 
further reclamation by partiticning the 
shamilat. It is obvious that opportunity 
for such preventing action cannot be reviv- 
ae by the agreement coming to an 
end. 

This disposes of the only points taken be- 
fore us by appellants’ Counsel. 

Finding no good reason for differing from 
the decision of the lower Court, I would dis- 
miss this appeal with costs. 
` The only eross-objeciion pressed is that 
the plaintiffs have been declared adna 
maliks in’ too-large ‘an area. We have 


examined the extracts from the land reve- 


nue rećord put in evidence and find that 
they support the decision of the lower Court 
that 77 kanals 5 marias of land had been 
broken up by the plaintiffs before the 
passing of ihe Act I of 1902. I would 
accordingly dismiss the cross-objections 
with costs. 
Jai Lal, J.—I agree. 


D. Appeal dismissed. 





_ ALLAHABAD HIGH COURT 
Criminal Revision Applicaticn No. 853 of 
1935 
Feberuery 27, 1936. 

SULAIMAN, C. J. AND Bennet, J. 
JASNAMI AND orsers—APrLicants 


versus 


EMPEROR —OProsiTe Party 

Penal Code (Act XLV of 1860), s. 153—Applica- 
bility—Taking out procession in defiance of order 
of Police Officer—Custom not prohibiting it—Act, 
if illegal—Police Act (V of 1861), s. 31—Scope of 
—Section, if authorises issue of order prohibiting 
doing of legal act. 

Section 163, Penal Code, cannct possibly apply 
unless there has been “doing anything which is 
illegal.” If the act done is illegal then, if the cther 
conditions laid dcwn in the section are fulfilled, the 
case would be governed by it. There is no village 
custom having the force of law which prevents 
people frm going over village sites in palanquins 
or dandies. Theact of taking out abride and 
bridegroom in palanquins in a marriage procession 
through a village is nct illegal. Consequently, it 
cannot be said that persons who take out sucha 
procession ccmmitted an illegal act because they 
acted in defiance of any such custom having the 
force of law. [p. 867, cols. 1 & 2.) 

Section 31, Police Act, is ‘intended primari- 
ly forthe purpge cf keeping order cn the public 
ruad, preventing confusion, regulating traffic and 
avoiding obstruction, Orders passed in such cases 
would be well covered by the provisions of that 
section. But the section does not authorise a Police 
Officer fo issue an order which a Magistrate might 
have issued under s. 144, Criminal Frecedure Coude, 
to refrain from doing a perfectly legal act. Section 
31 is obvicuely intended to empower Police Officers 
fo regulate trafic on publicroads, to 
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commission of offences on such roads, for example, 


affrays, and also to do their best to prevent obstruc- 
tion, 

Held, therefore, that the act of the accused was a 
perfectly legal actin taking out the bridegroom 
and the bride in-palanquins along public roads or 
highways, and their failure to agree to carry out 
the instructions of the Police Officer to dismount did 
not amount to an illegal act within the meaning of 
s. 153, Penal Code, because the Police Officer was 
not empowered to issue such an order. If there’ had 
been any apprehension of an immediate breach of 
the peace he might have asked the assembly to 
disporse under s. 127, or ifhe had previous intima- 
tion of ithe might have obtained an order under 
s. 144 from the Magistrate. Failing to have adopt- 
ed either of these courses he could uot arrogate to 
himself the power to order that the bridegroom and 
the bride should not go in palanquins. ([p. 868, col. 
2; p. 869, col. 1] f 

Ur. R. App. from an order of the Sessions 
Judge, Kanauj, dated July 29,1935. 

Mr. D. P. Uniyal, for the Applicants.. 

The Assistant Government Advocate, for 
the Crown. 


Sulaiman, C.J.--This is an application 
in revision from an order. of the Sessions 
Judge upholding the conviction of the 
accused persons under s. 153, Indian Penal 
Code, and the sentences of fine imposed on 
them. It appears that the accused are 
doms by caste who have recently hecome 
Arya Samajists. There has been a practice 
in some hill villages not to allow marriage 
processions with pelanquins and dandies 
occupied by the bridegroom and the bride 
to pass through village sites. The high 
caste Hindus had on previous occasions 
objected to such actions. Indeed the pre- 
sent accused took out such a procession 


- on November 16, 1933, which was obstruct- 


ed and had to be postponed till Decem- 
ber 22, 1933, when the present occurrence 
took place. The Secretary of the local De- 
pressed Classes Asscciation submitted an 
application to the Deputy Commissioner 
stating that on the previous occasion, name- 
ly on November 16, 1933, the marriage 
party had been intercepted and looted cn 
the wey by high ceste Hindus and that 
the very marriage was to take place on Da- 
cember 22, 1933, and it was just possible 
that the merriage party might be disturbed 
on the way. He therefore prayed that 
Police arrangements skoud be made for 
their safe passage. The Deputy Commis- 
sioner ordered: 

“If they want regular Police, they cannct have 
them; they may have no protecticn if they want 
to go through villages oncoveyances. Ifthey are 
molested on the public way, the assailants will be 
prosecuted.” 

The Deputy Commissioner apparently de- 
clined to grant the processionists the pro- 
tection of the Police if they insisted on 
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going through the villages on conveyances, 
but offered them protection if they were 
molested while going along a public’ road. 
The order contained no prohibition against 
their going on conveyances through the 
Villages, but merely contained an intima- 
tion that they should not, in such an event, 
expect protection by the Police. The 
Qanungo and Patwari were later directed 
to bepresent on December 22, and to 
prevent a breach ofthe peace. The accus- 
ed tock out amatriage procession on that 
day and when an objection was raised by 
the residents of another village both sides 
came to an agreement and the palanquins 
were allowed togo unoccupied while pass- 
ing through the village. But the proces- 
Sionists entered the village of the bride 
and carried the bridegroom in the palan- 
quin during the night time, when the vil- 
lagers did not see the passengers. So no 
disturbance took place. But on 
ber 23, 1933, the marriage procession started 
from the house of the bride at 10 o'clock in 
the morning and there was an objection 
raised by the high caste Hindus of the 
village that the palanquins should be car- 
ried empty. . 

The Qanungo, accompanied by the Patwari, 
intervened and ordered that the palanquins 
should be carried empty. This order was 
not obeyed andthe accused forcibly put 
the bridegroom and the bride into the 
palenquins and carried them through the 
village sites. They were then prosecuted 
for an offence under s. 153, Indian Penal 
Code, on the allegation that they made the 
bride andthe bridegroom to be carried in 
conveyances through the inhibited area of 
the village contrary to the custom of the 
locality. Both the Magistrate and the Ses- 
sions Judge came to the conclusion that 
there was a local practice against such con- 
duct. They alsa thought that the Qanungo 
was empowered under s. 31, Police Act, to 
issue the order for ths purpose of main- 


taining law and order, and acted in good 


faith in trying to preserve peace. When 
the matter came up in revision before a 
learned Judge of this Court he felt some 
doubt as tothe powsrofa Police Officer to 
prevent a person from doing what would 
ordinarily be considered to bea legal act 
though on a public thoroughfare, and has 
therefore referred the case tous. Now it 
has to be conceded that s. 153, Indian Penal 
Code, cannot possibly apply unless there 
has been “doing anything Which is illegal”. 
If the act done is illegal, then, if the other 
conditions laid down inthe section ara 
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fulfilled, the case would be governed by 
it. Onehas therefore to see whether the 
act of the accused in taking out the bride 
and the bridegroom in palanquins through 
the village sile was an illegal act. Now 
no Civil Court has held that there is any 
such village custom having the force of law 
which prevents people from going over 
village sites in palanquins or dandiés. It 
may well be doubted whether such a 
custom can ever be recognised by a Oourt 
of law. There is accordingly no finding 
that the accused committed an illegal act 
because they acted in definace of any such 
custom having the force of law. 

The learned Assisiant Government Ad- 
vocate supports the conviction on the ground 
that the act of the accused was illegal 
because it was contrary to the order of 
the Qanungo who in Kumaun has the status 
of 2 Circle Inspector. Now the action of 
the accused in defiance of the Circle Ins- 
pector's order would be illegal, if the latter 
were authorised to issue that order. It is, 
therefore, necessary to see whether a Circle 
Inspector is empowered to order the bride 
and the bridegroom to get down from the 
palanquins in which they are being carri- 
ed through inhabited parts of the hill 
villages. The set of going through the 
village on conveyances is in itself perfectly 
legal. It is notillegal within the mean- 
ing of s. 43 because it is neitherean offence, 
nor is it prohibited by law, nor does it 
furnish a ground fora civil action unless 
a custom having the force of law has been 
established. The main question is whether 
under s. 31 the Police Otficer whose duty 
it is to “keep order" on the public roads, 
elc., and to prevent obstructions, etes, can 
issue such an order. So far as the latter 
portion of the section is concerned, there 
can beno doubt whatsoever that the action 
of the accused did not in any way cause 
obstruction on the public roads. — There was 
no objection taken to the taking out of 
the palanquins themselves. The objection 
was taken to the bridegroom and the bride 
being inside such palanquins. It cannot 
therefore be suggested that the faci that 
the bridegroom and the bride were placed 
inside the palanquins instead of being 
made to walk on foot on the public road 
caused any fresh obstructine which had to 
be prevented. Asa matter of tact, even if 
there has been any obstruction on the 
public road, this might well have lessened 
it. Butit is contended that the words 
“keep order” mean “maintain law and order” 
and therefore also esn “prevent a breagy 
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of the peace.” It ie, therefore, urged that 
a Police Officer, when he finds that there 
is sn apprehension of a breach of the 
public pecce, is entitled to “issue necessary 
orders which wculd have the effect of pre- 
venting such a breach. New, although 
oneis not inclined to give a narrow 
scope to s. 31 as that may hamper the 
Police in their legitimate exercice of their 
duty in preserving the public peace end 
In preventing tke ccmmission of crimes, it 
is necessary nobto give itso wide a scope 
as to empower all Police Officers under this 
seclion to do things which under the Ccde 
of Criminal Procedure ere limited to being 
exercised by Magistrates or Police Officers 
of high rank. Section 31 is obviously 
intended to empower Police Officers to re- 
gulate trafic on public roeds, to prevent 
the commission of offences on such roads, 
for example effrays, and also to do their best 
to prevent obstruction. 

Where a breach of pesce is apprehended 
and there is aprevicus intimation, the pro- 
per course, of course, is to approach the Sub- 
Divisional Magistrate for necessary orders. 
Section 144, Criminal Procedure Cede, gives 
ample powers to Magistrates to issue appro- 
priate orders for the immediate prevention 
ofa disturbance of public tranquility; and 
inthe exercise of his powers under that 
section a Magistrate is autborized to prevent 
the doing df even lawful acts. Again where 
there isan immediate danger of the com- 
mission of acognizable offence a Police 
Officer may under s. 149, Criminal Procedure 
Code, interpose for the purpose of prevent- 
ing the commission of such cognizable 
offence. Where there is en immediate ap- 
prehension of breach of the peace between 
two unlawful assemblies, the officer in 
charge of a Police Station may order either 
or both of the two unlawful assemblies 10 
disperse, and failure to obey his order would 
amount to en illegal ect end may constitute 
an offence undere. 188, Indian Penal Code. 
Such was the case in Emperor v. Raghunath 
Vinayak, Dhulekar (1), where the Sub-Ins- 
pectcr had ordered the essembly to disperse 
.on becoming convinced that it wes likely 
to cause a disturbance of the public peace 
and his order being legal, the failure 10 
obey it and aglirg contrary to his order 
amounted to en illegal act within the mean- 
ing of s. 151, Indian renal Code. The cise 
in Sham Sunder Lal v. Emperor (2) wisa 


(1) 47 A205; 85 Ind, Cas, 823; A I R192 
165; 26 Or. L J 599; 22A L 31049; L RGA rr 
2 AIR 1926 All, 264; 91 Ind, Cas. £6; 27 Cr. L, 
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case where there was aciually an obstruc- 
tion of a thoroughfare caused owing to the 
altercation which ensued between the ac- 
cesed, who was the driver of a bullcck cart, 
and the tax-collector when the former refused 
to pay the toll demanded from him. 
But we are unable to hold that s. 31, 
Police Act, empowers every Police Officer, 
whether a Police Inspector cr a constable, 


. to issue orders prohibiting the doing of 


otherwise legal acts simply because he ap- 
prekends that a breach of the peace would 
be committed by other persons if the 
persons ordered not to do legal acts persist- 
ed in doing them. Such an interpretation 
ofs. 31 would mskeit come in conflict 
with the varions prcvisions of the Code of 
Criminal Procedure where particular forms 
of orders are within the exclusive authority 
of Magistrates or Police Officers. For in- | 
stence, an order forthe dispersal of an un- 
lawful assembly can be madeonly by a 
Magistrate or an officer in charge Ofa 
Police Station under s. 127,Criminal Pro- 
cedure Code, and a Head Constable is. not 
emprowered to act under that section. It 
could not have been the intention of the 
legislature to empower Head Constable to 
exercise under s. 31, Police Act, powers 
which have been conferred exclusively on 
Magistrates and officers in charge of Police 
Stations under s. 127, Criminal Procedure 
Code. Nor could it have been the intention 
of the legislature to empower every Police 
Officer, including constables, to issue orders, 
for example under s. 144, Criminal Pro- 
cedure Code, which a Magistrate only can 
issue. Secticn 31 is intended primarily for 
the purpose of keeping order on the public 
road, preventing confusion, regulating 
trafic end avoiding obstruction. Orders 
passed in such cases would be well cover- 
ed bythe provisionsof that section. In our 
opinion s. 31 does not authorise a Police 
Officer to issue an order which a Magistrate 
might have issued under s. 144, Criminal 
Procedure Ccde, to refrain from doing a 
perfecily legal act. 

Theact of the accused was a perfectly 
legal act in taking out the bridegrocm and 
the bride in palanquins along public roads 
or highways, and their failure to agree to 
carry out the instructicns of the Police 
Officer to dismount did not amount to an 
illegal cet within the meaning of s. 153, 
Indien Penal Code because in cur opinion 
the Police Officer was nob empowered to 
issue such an order. If there had been any 
apprekensicn ofan immediate breach of 
the peace, he might have asked the assembly 


weet o 


- 1936 


to disperse under s. 127, or if he had pre- 
vious intimation of it he might have obtain- 
ed anorder unders. 144, from the Magis- 
trate. Failing to have adopted either of 
these courses he could not srrogate himself 
the power to order that the bridegroom and 
the bride should not go in palanquins. 
We think thet to uphold the conviction of 
the accused in thiscase would emount to an 
undue interference with the liberty of or- 
dinary citizens which is their right to enjoy. 
We eccordingly allow this application and 
setting aside the convictions and sentences 
of the accused acquit them of the charge 
and direct that the fines, if paid, be 


. refunded, 


N. Application allowed. 
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PATNA HIGH COU RT 
Civil Appeal No. 140 of 1932 
September 23, 1935 
COURTNEY-TERRELL, O. J. AND 
VARMA, J. 
MAHABIR PRASAD MARW ARI—PLIAINTIFF 
-—APPELLANT 
versus 
. Syed SHAH MOHAMMAD YEHIA anD 
‘ANOTHER—DEFENDANTS—RESPONDENTS. 

Trusts—Trust property—Creditor'’s rights—Right 
of trustee to be indemnified—Limits of—Muham- 
madan Law~ Waki—Mutawalli’s power to bind trust 
junds for debts incurred—Extent of —Debts incurred 
not to save trust property from extinction but to 
carry on ordinary objects of trust—Sanction of kazi 
not taken—Creditor, if can realise from trust proper- 


ty. 

“Where a trustee has incurred debt the creditor 
cannot recover against the trust property unless the 
trustee, if he had paid the debt, could have claimed 
indemnity out of the trust property. In other words, 
the principle of subrogation applies; the creditor 
can only claim to stand in the shoes of the trustee 
as against the trust property and his rights are no 
greater than those of the trustee. This is the law 
in India as well as in England. ‘The right of a 
trustee to be indemnified out of the trust property 
for expenses incurred by him is a matter of the 
particular trust concerned and of the rules applicable 
to a trust of the class to which it belongs. [p. 869, 
col. 2; p. 870, col. 1.] 

In the case of a wakf founded for the perpetua- 
tion of a religious establishment based on the per- 
sonality of a deceased saint, the duty of the muta- 
walli extends to the performance of religious observ- 
ance and he is also the religious superior of the 
establishment. In the matter of the trust funds he 
is in no better position tnan that of any other 
mutawallt, In this capacity he may borrow money 
and incur debts for the preservation of the trust 
property, but even then only with the sanction of 
the kazi (whose modern representative is the Dis- 
trict Judge) and the kazi may authorize bhim to 
create an incumbrance upon the wakf property. If 
the income from the property should decline he must 
cut down the payments to beneficiaries. He may 
not pay dividends out of capital and in no case 
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may he mortgage the capital to pay off loans with- 
out the consent of the kazi. In the matter of the 
limitation upon his powers he is in a position other 
than that of a mahant of a Hindu math who appears 
to have the power of pledging the credit of the math 
not merely to preserve it from loss or destruction 
but for the carrying on of the daily ordinary objects 
for which the math was founded. Mohamed Kazim 
v. Ali Saghir (1), referred to. [p. 870, cols. 1 & 2.] 
The carrying out of the objects of the trust is 
not a purpose for which a mutawalli may bind the 
wakf property though it may be that a mahant of 
a Hindu math might have this power. Consequently, 
where the mcney borrowed by the mutawalli was 
not necessary for saving the trust property from 
extinction bnt for carrying out the crdinary objects 


- cf the trust and the borrowing does not constitute 


a necessity and a part of the indebtedness is due 
to goods supplied, and these were for the necessities 
of persons of the class for whose relicf the trust 
fund was established and also for the necessities of 
the sajjada-nashin's own family whoss support was 
one of the objects of the trust fund, the amount 
borrowed does not bind the trust property and is 
not recoverable from it especially when the borrow- 
ing is done without the consent of the kazi. 
Mohamed Kazim v. Ali Saghir (1) ond Sailendra Nath 
Tali v. Hade Koza Mane (2), relied on. [p. 871, col. 


C. A. from the decision of the Sub-Judge, 
Monghyr, dated August 8, 1932. 

Messrs. G. P. Das, P. Misra, G. Das 
and Chowdhury Mathura Prasad, for the 
Appellant. 

Messrs. Khurshed Husnain and Yasin 
Yunus, for the Respondents. 


Courtney-Terrell, C. J—The following 
are the reasons for our order, dated August 7, 
1935, dismissing this appeal with costs. 
This is an appeal by the plaintiff, who is 
a merchant, shopkeeper and money-lender, 
from the dismissal of his suit to recover 
from defendant No. 2 (a trustee) a sum 
of Rs. 14,000 in respect of money lent 
and goods supplied to defendant No 1 
the trustee-predecessor of defendant No. 2 
on the allegation that the money lent and 
the goods supplied were lent and supplied 
for the benetit of the trast and were so 
in fact -.pplied by defendant No. 1. It 
is now admitted that the money and goods 
were in fact supplied to defendant No. 1 
and a judgment hes been given s7zainst 
defendant No. 1, but defendant No. 2 
and the trust property have been held frea 
from liability. It was contended that in 
fact the money and goods supplied to 
defendant No. 1 were applied,by him to 
the services of the trust. It was held that 
the plaintiff hid failed to establish this. 
Now where a trustee has incurred debs 
the crediter cannot recover against the 
trust property unless the trustee, if he had 
paid the debt, could have claimed in- 
demnity out of the trust property. Jn 
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other words the principle of subrogation 
applies; the creditor can only claim to 
stand in the shoes of the trustee as against 


the trust properly and his rigats are no. 


greater ihan those of the trustee; This 
is the Jaw in India as well as in England. 

The right cf a trustee to be indemnified 

out of the trust property for expenses in- 
curred by him is a matter of the particu- 
lar trust concerned and of the rules ap- 
plicable to a trust of the class to which 
it belongs. In this case the trust is of the 
class known as “wakf” and of the variety 
founded for the perpetuation of a religious 
establishment based on the personality of 
some deceased saint. In this kind of wakf 
the duty of the mutawalli extends to the 
. performance of religious observance and 
he is also the religious superior of the 
establishment. Such a mutawalli is called 
a sajjadanashin. 

“Sajjada is the carpet on which prayers are 
offered and nashin is the pergon seated thereon. 
The sajjadanashin is not only a mutawalli but also 
a spiritual preceptor. He is the curator of the 
dargah where his ancestor lies buried, and in him 
is supposed to continue the spiritual line (silsila). 
These dargahs are the tombs of celebrated dervishes, 
who, in their lifetime, were regarded as saints : 
earn Ali's Muhammadan Law, 4th Edn., Vol. I 
P. is 

There is no dispute that the trust is of 
this character. Defendant No. 1 at the 
date ofthe transactions in question was 
the sajjadanashin of this trust or khankah. 
Subsequently to the transactions with the 
plaintiff he was, on petition, removed from 
the office of mutawalli by order of the 
District Judge on account of extravagance 
and mismanagement’ of the trust funds. 
He was allowed to continue in the purely 
religious capacity of sajjadanashin cf the 
Ikhankah, but defendant No. 2 wes ap- 
pointed mutawalli and assumed the tem- 
poral functions of the trusteeship and the 
control of the trust property. We have 
now to consider the position of a mutawalli 
in the matter of his power to bind the 
trust funds to pay debts incurred by him. 
The fact that in this case the mutawalli 
is a sajjadanashin is of little, if any, 
importance. Having regard to the nature 
and object of the trust to perpetuate the 
memory of a particular saint, the saj- 
jadanashinecan only be chosen from among 
the saint’s descendants end he is under an 
obligation, in eddition to his duties es 
mutawalli (i, e., manag’ng the trust prô- 
perty and out of it eny allowance reserved 
by the trust deed to specified persons or 
classes of persons) to carry out religious 

. ceremonial, But in the matter of the trust 


= 
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funds he is in no better position than 
that of any other mutawalli. In this 


capacity he may borrow money and incur 
debts for the preservation of the trust 
properly, but even then only with ihe 
sanction of the kizi (whose modern re- 
presentative is the District Judge) and 
the kazi may authorize hm to create an 
incumbranze upon the wakf property. If 
the income from the property should de- 
cline he must cut down the payments to 
beneficiaries. He may not pay dividend 
out of capital and in no case may he 
mortgage the capital to pay off loans with- 
out the consent of the kazi. The learned 
authoriti:s cited by Mr. Ameer Ali at 
pp. 470 and 471 of the work referred to 
stablish, this limitation upon the power of 
the mutawalli, and the history and nature 
of this particular wakf is fully described 
in the judgment of this Court reported in 
Mohamed Kazim v. Abi Saghir (1). In the 
matter of the limitation upon his powers 
he is in a position other than that of a 
mahant of a Hindu math who appears 
to have ihe power of pledging the credit 
of the math not merely to preserve it from 
loss or destruction but for the carrying on 
of the daily ordinary objects for which 
the math was founded. 

Under the trust deed, the duty of the 
sajjada-nashin in his capacity as mutwalli 
was to collect the revenues of the property, 
to distribute. therefrom the allowances to 
certain descendants or as they have been 
termed in the course of this case, “co- 
sharers” who were collateral descendants of 
the family to which the saint belonged, 


to pay for the religious observances and. 


the salaries of the drummers who are 
«mployed on ceremonial occasions and out 
of the surplus, if any, to maintain him- 
self end Lis family. It would appear that 
about the time of the transactions when 
the debts were incurred there was some 
difficulty in collecting tLe rents of the 
proper.y on eccount of the litigation which 
wis going cn with a view to the removal 
of the sajjada-nashin. It is said that it 
wes cn this account thet the sajjada- 
naskin wes obliged to borrow the money. 
The revenues which were actually collected 
were insufficient .to pay the allowances and 
salaries contemplated by the trust and 
were insufficient to leave an adequate 
balance to provide for the sajjada-nashin’'s 


family. The collections were also insufficient. 


to pay Government revenues and the 


(1) 12 P LT 817; 136 Ind. Cas. 417; A I R 1932 
Pat. 33; 11 Pat. 288; Ind, Rul. (1932) Pat. 81. 
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moneys borrowed, in particular the specific 
loan of Rs;. 5,000, were borrowed for the 
purpose -of discharging these obligations. 
It is further said that plaintiff lent the 


money and supplied the goods to defen-- 


dant No. 1 in his capacity as sajjada- 
“nashin and not to him os an individual. 
‘If this. were a material factor, and in my 
opinion it is not, it might be material to 
decide whether the credit was given to 
ihe trust fund or to the borrower personally 
and further to decide whether the money 
and goods actually supplied by the plain- 
tiff were in fect applied to the benefit 
-of the irust fund. The attention of the 
learned Subordinate Judge was not directed 
to the real point of the case end he 
thought that these other questions were 
material: even so he decided in fact 
against the plaintiff on both these issues and 
in any case, in my opinion, his finding of 
fact was correct. 

It is true that the plaintiff must have 
been well aware that defendant No. 1 
derived such income as he had wholly 
from the trust estate and it is true that 
in the plaintiff's books defendant. No. 1 is 
described by his religious title, but this is 
only by way of identification of the defendant 
as an individual. There is no evidence at 
all that credit was given to the trust 
fund in the sense that it might have been 
given to the agent of a disclosed princi- 
‘pal. I see no reason whatever to doubt 
the bona fides of the plaintif. He lent 
money to a person whom he thought was 
in a position to repay and without any 
thought of taking advantage of the ex- 
travagance of the borrower to the detri- 
ment of the trust fund. The sympathy of 
the Court must be with him, but this is 
no reason why injustice should be done 
to defendant No. 2 or the fund of which 
he is a trustee. The plainttf has certainly 
shown that almost immediately after the 
borrowing of the money the land revenues 
and other expenses which should fall upon 
the trust fund were in fact discharged, 
but thisis quite consistent with the borrower 
having by his extravagance and mismanage- 
ment failed to discharge these obligations 
notwithstanding adequate resources and 
having been driven to borrow for those 
purposes. It does not follow that there 
was in fact a necessity for the borrowing. 
A part of the indebtedness is due to goods 
supplied, and it is said that these were 
for the necessities of persons of the class 
_for whose relief the trust fund was estab- 
lished and also for the necessities of the 
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sajjada-nashin'’s own family‘whose support 
was one of the objects ofthe trust fund. 
But tkere is no evidence that either the 
money or: ihe goods were necessary for 
the purpose of saving the trust property 
from extinction. They were, as admitted 
by’ Mr. Das in his able argument on 
behalf of the plaintiff, required for the 
carrying out of the ordinary objects for 
which the trust was founded. This may 
well be so, but, as I have said, the carry- 
ing ont of the objects of the trust is not 
2 purpose -for which a mutawalli may bind 
the wakf property though it may be that 
a mahani of a Hindu math might have 
this power. Moreover, in no case was the 
consent of the kazior the District Judge 
obtained for the purpose. It has heen 
argued that there is no reason why the 
creditor of a mahani should be in a 
position better than that of the creditor 
ofa sajyjada-nashin. But it should be rea- 
lised that although in so far as the 
creditors of all kinds of trustees are con- 
cerned, they stand in the same position 
by virtue of the doctrine of subrogation, 
nevertheless the trustees of two kinds of 
trusts into whose shoes the respective 
creditors are called have widely different 
powers with respect to the trust fund. The 
two principles are clearly enunciated by the 
judgment in the leading case of Sailendra 
Nath Palit v. Hade Kaza Mane (2) at 
pp. 206 and 207 and at p. 207* the 
learned Judges say: 

“The analogy contended for on behalf of the 
plaintif, in-our judgment, is neither supported by 
precedent nor founded on principle, and is by no 
means perfect. As a general rule of Hindu Law 
property dedicated to religious uses is inalienable, 
but the shebait or mahant may, in a case of need 
or for the benefit of the institution sell or mortgage 
debutter property or grant a permanent lease thereof, 
A mutawalli on the other hand has no power, 
without the permission of the Court, to mortgage, 
sell or exchange wakf property, unless he js ex- 
pressly authorised by the deed of wakf to do so; 
and his power to grant leases is much more re- 
tricted, so that he may not grant leases for more 
than three years in case of agricultural lands or 
for more than a year in the caso of non-agricult- 
ural lands unless he is expressly authorised to do 
so by the deed of wakf or unless he has obtained 
the leave of the Court for the purpose. To in. 
troduce the doctrine of protection of a bona fide 
lender would betoinfringe upon these limitations of 
the mutawalli’s powers. Where an executor borrows 
money in his capacity as executor (the will of the 
testator not expressly authorizing him to do so) 
without creating a charge on, the property and the 
estate under his management is enriched or benefit- 


(2) 36 C W.N 193; 137 Ind. Cas. 500; A I R 1932 Cal’ 
356; 59 C 586; 54 C LJ 328; Ind. Rul. (1932) Cal’ 
326. 

*Page of 360. W.N A Ed. | 
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ed by the monéy so borrowed, the right that the 
creditor may claim as against the estste is a right 
to be indemnified out of the estate to the neces- 
sary extent and unless the right of the executor 
to the indemnity is established, the creditor has 
none against the estate.” : 


Even if these differences between the 
position of a mutawalli and a mahant 
hed not existed and they do not seem 
to have been indicated to the learned 
Subordinate Judge, I agree with his find- 
ings that the plaintiff has failed to establish 
that the borrowings and the goods were 
in fact applied to the objects of the wakf 
or that there was '‘necessily” in any sense 
for the incurring of the debts. For these 
reasons the appeal is dismissed with costs. 

Varma, J.—I agree. There was one 
other point with which I should like to 
deal. Mr. G. P. Das urged that the ap- 
pellant was seriously prejudiced in the 
trial of the case inasmuch as certain ac- 
count books alleged to be in possession 
of the Receiver were not produced in spite 
of the request of the appellant. It ap- 
pears that on August 12, 1931, a petition 
was filed by the plaintiff for the produc- 
tion of a jamakhurach bahi. On the next 
date for hearing, viz., September 16, 1931, 
another petition was filed for the produc- 
tion of certain papers by the Receiver. 
On December 21, 1931, the Court order- 
ed certain papers to be filed according 
to the plaintiff's petition and affidavit filed 
on that date; but the papers do not seem 
to have been filed. The case was actually 
taken up for hearing on June 13, 1932, 
end the judgment was delivered on 
August 8, 1932. No steps seem to have 
been taken under O. XI, r. 21, Civil 
Procedure Code. Jt seems that the plain- 
tiff, after filing the petitions mentioned 
above, did not press the matter any fur- 
ther, nor did he seek the assistance of 
the Court in getting those documents pro- 
duced. Therefore, this point also fails. 

N. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1203 of 1934 
March 4, 1936 
BENNET AND Suita, JJ. 
KAMAL DEVI—P.tatntirr—APPELLANT 


versus 
De. C. KHUDADAD--Drrexpint— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. VIII, 
r, 6, 0. XX, r. 19—Set-off, if limited to set-off under 
0. VIII, r. 6—Suit for arrears of rent on basis of 
lease—Set-off arising under lease, if can be claimed 
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— Basements Act (V of 1882), s. 19-Easement of 
water-power, if recognised in India—Limitation Act 
(IX of 1908), s. 19—Hssentials under. 

The Civil Procedure Code recognizes that a set-off 
is not limited to the set-oif which is pleaded under 
O. VIU, r. 6 A set-off arising out of a claim by 
the defendant under leases in a suit for arrears of 
rent under the leases is a matter properly consider- 
ed in the suit and is an admissible claim within 
the provisions of O. XX, r. 19. Pragi Lal v. Max- 
well (3), Bachchan Lal v. Banarsi Das (4), Vyravan 
Chetty v. Nataraja Desikar (5) and Panuganti 
Narasimha Rao v. Jagannatha Rao (6), relied on. 

The easement of water-power is one which is well- 
known to the law in India, and is referred to in the 
Easements Act in various illustrations. 

For the purpos2 of s. 19, Limitation Act, there 
must be a clear acknowledgment of liability in res- 
pect of a right. E , 

9S. ©. A. from the decision of . the Dis- 


trict Judge, Saharanpur, dated July 7, 


1934. 


Mr. Govind Das, for the Appellant. 

Mr. Mukhtar Ahmed, for the Respondent. 

Bennet, J.—This is a second appeal by 
a plaintiff against a decree which has 
dismissed part of her claim for arrears of 
rent. The plaintiff brought ker suit against 
the defendant on two leases, one dated 
March. 1, 1922, and the other dated June 
2, 1926, which wes, the renewal of an 
earlier lease. The lease of 1926 provides 
for instalments of rent at Rs. 400 per 
annum payable halfyearly in the first 
week of June and in the first week of 
December each year, and the lease of 
1922 provides for annual rent of Rs. 300 
in similar instalmenis. The defen- 
dant pleaded set-off, and various 
items of set-off have been allowed by the 
Court below. In grounds Nos. 3 and 5 the 
legality of allowing a set-off has been con- 
tested by thesappellant-plaintiff. The argu- 
ment for the appellant is that under O. VII, 
r. 6 (1),a set-off is provided for as follows: 

“Where in a suit for the recovery of money the 
defendant claims to set-off against the plaintiff's 
demand any ascertained sum of money legally 
recoverable by him frum the plaintiff, ete.” 

The pleading is that a set-off under this 
Rule must be for an ascertained sum of 
money, and that unliquidated damages for 
breach of contract could not be set-off under 
this Rule. This has been held in various rul- 
ings, suchas Najan Ahmad Haji Aliv. Sale 
Mahomed Peer Mahomed (1), and Vithal 


Das Gulab Das v. Hyderabad S. & 
W. Co. Lid. (2). But for the 
respondent it is pointed out that the 


wording: of O. XX, r. 19 is wider, and in 


(1) A IR 1923 Bam. 113; 77 Ind. Cas, 943; 24 Bom. 
9 


L R998. 
(2) 47 B 182; 67 Ind, Cas. 326, 7A IR 1923 Bom. 24; 


24 Bom. L R 328, 
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‘sub-r. (3) it is provided: 

“The provisions of this Rule shallapply whether 
the set-off is admissible under QO. VIII, r. 6, or 
otherwise.” 


Therefore, the Code recognizes that a 
set-off is not limited to the set-off which 
is pleaded under O. VIII, r. 6. There are 
various rulings to this effect, such as Pragi 
Lal v. Maxwell (3), Bachchanlal v. Banarsi 
Das (4), Vyravan Chetty v. Nataraja 
Desikar (5), and Panuganti Narasimha Rao 
Gagannatha Rao (6), and the distinction 
has-been pointed ont by the learned 
Chief Justice in Civil Revison No. 509 of 
1932 Bharat v. Chet Ram (7). This 
Rule has been the subject of recent 
amendment as shown in Notification 
No. 5664/35 (a) 7, dated October 


2,1935,in which the words were added to 


O. XK, r. 19 (1): 

“But no decree shall be passed against the plaintif 
unless the claim to set-off was within limitation on 
the date on which the written statement was 
presented.” 

Now we are of opinion that the set-off 
claimed in the present case is an admis- 
sible claim within the provisions of 
O. XX, r. 19, and that it is not necessary for 
a set-off that it should be limited to O. VIII, 
r. 6. The set-off in the present case arises 
out of claim by the defendant under the 
leases which are the subject of the suit 
and the set-off is, therefore, a matter 
properiy considered in the suit for ar- 
rears of renton the leases. The first 
ground of appeal is that the Courts 
below erred in interpreling the lease in 
reading into it an undertaking on the 
part of the plaintiff to ensure a constant 
supply of water in the canal throughout the 
year. Now it is true that the Court below 
based its conclusion on a reference to para. 
3 ofthe lease of 1926, which provided 
that the said lessee shall continue to oc- 
cupy and enjoy the leased plot of land 
and the mill with the water-power fully 
and completely for the said purposes 
without any objection cr interruption by 
the said lessor, ete. The argument for the 


appellant was that this was merely a 
negalive undertaking that the lessor 
would not interfere with the supply of 


3) 7 A284; AW N 1885, 40. 

(4) 35 A 238; 18 Ind. Cas. 763; 1L A LJ 144, 

(5) 39 M239; 32 Ind. Cas. 60; AT R1917 Mad. 258; 
30M L J 59;3L W 24, 

(6) 42 M 878; 53 Ind. Cas. 234; A I R 1920 Mad. 
819; 87M LJ 193; 10 LW 188; (1919) M W N 628; 
26M L T 276, A 3 

(1) 150 Ind. Cas. 105; A I R 1934 All. 427; 56 A 821; 
(1934) A L J 286; 6 R A 1035; 18 R D 121; L R 15 A 305 
Rey, - 
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water and that under the lease, the 
lessee was bound io make all necessary 
arrangements for obtaining the supply of 
water. The lower Appellate Court has 
found that it is proved that there aretwo 
mills leased by the plaintiff to the defen- 
dant. These mills are worked by water- 
power from a canal which is owned bya 
number of cosharers. The proprietary 
right of two-thirds belongs to Markham 
Grant, and of the remaining one-third to 
three zaminZars, of which the plaintiff is 
one. Markham Grant is situated lower 
down than the property of the other co- 
sharers, Furiher that there was an agree- 
ment between the co-sharers of the year 
1886 as tothe manner in which the em- 
bankments and head-works were to be 
repaired by them, and that the evidence 
shows that during the years in suit the 
repairs were not carried out by the co- 
sharers who were responsible with the 
result that the canal water wes diverted 
from the head-works by the owners of 
Markham Grant, that defendant entered 
into an independent arrangement with the 
Markham Grant people under which he 
paid Rs. 50 a month forthe proper main- 
tenance of tke “bunds,” and subsequently 
the defendant himself repaid the “bunds” 
and head-work to ensure a proper flow of 
canal water, that there was a dispute in 
1923 under the previous lease, and plaint- 
iff agreed that tke expenses connected 
with the repairs should be deducted from 
the rent. The Court, therefore, held that 
the defendant was entitled toclaim a set- 
off on account of the expenses connected 
with the repairs Which the defendant had 
to do. Now an examination of lease of 
1926 show that what was left by the 
plaintiff to the defendant was a plot of 
land enda mill “together with the right 
io utilise the water of the main canal for 
creating water power...easements and 
privileges attached to the plot of land as 
well as the said mill.” Now it is clear 
from this lease that the properly leased 
was aplot of land,a mill anda right to 
receive water from the main canal, and 
the easements attached to the mill. The 
easement of water-power is one which is 
well-known to the law in India, and is 
referred tointhe Hasementse\ct in various 
illustrations such as illustration (a) tos. 9: 

“A has in respect of his mill aright tothe un- 
interrupted flow thereto, from sunrise to noon, of 
the waterof Bs stream. B may grant toC the 
right to divert the water of the stream from noon 


to sunset, provided that A’s supply is not thereby 
diminished.” 


. 
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Now inthe present case the plaintiff 
westhe owner of an easement comprising 
the right to receive æ full supply of water 
for her mills, and the plaintiff let this 
tight to the defendant. The supply of water 
depends on the repair ofa “bund” by the 
plaintiff and other co-sharers. There is 
no stipulaticn whatever in ihe lease that 
the lessee is bound to repair the “bund.” 
The presumption, therefore, is that the 
plaintiff, ihe lessor is bound to continue 
yepairing the “bund,” and that the plaint- 
iff having let to the defendant the right 
to receive asupply of water,the plaintiff 
has the duty of ensuring that supply of 
water regularly. Learned Counsel argued 
that a lease for the supply of water is 
sufficiently complied with by the lessor if 
he places the lessee in possession of ihe 
supply of water onthe dayon which the 
lease is executed. We do not think that 
that view ofthe law is correct. The lease 
of asupply of water implies the continu- 
ance of that supply so far as isin the 
power of the lessor during the whole 
pericd of the lease. The plaintiff, there- 
fore, was bound to ensure that the supply 
of water did accrue to the defendant dur- 
ing the whole period of the lease s3 far 
as was within the power of the plaintiff, 
and, therefore, the plaintiff was bound 
under the terms of the lease to carry out 
the usual repairs of the embankments 
which regultedin the supply of water to 
the mill. We think, therefore, that the 
Court below was correct in decreeing a 
set-off to the defendant on account of the 
expenses connected with the repairs of 
the embankments. | 

The pointin ground No. 2 ofa subse- 
quent agreement does not arise. As a 
matter of fact, the agreement in question 
to which reference was made by the Court 
below was a prior agreement of 1923 and 
one lease is of 1926, andoneis of 1922. No 
argument was addressed to us in regard 
to the s!'cged disellowance by ihis Court 
in second appeal of a similar claim to 
set-off in a previous suit which forms the 
ground No. 4, Ground No. 5 alleged that 
the claim onaccount of what are called 
“nagas” a period during which the mill 
coud not work for want of water, was an 
unaccerbained claim. We have already 
dealt with thts point, and held that under 
O. XX, r.19, the set-off need not be for 
en ascertained claim. No further ‘point 
arises on this appeal which is dismissed 
with costs. The defendant pleaded vari- 
ous grounds in cross-objection, the rst 
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of which wasthat the Court below was 
incorrect in decreeing the first instalment 
of rent. This inslalment acecrding to the 
plaint was fer rent due in June 1928 and 
the plaint was brought on July 27, 1931, 
more than three years after the instalment 
was due, In para.7 of the plaint it was 
pleaded that limitation was saved by a 
letter of 
1929, in which it was said that he ad- 
mitted the liability of the first three 
instalments. The first three instalments were 
those due in June and December 1928, 
and inJune 1929. Now the words in the 
letter on which plaintiff relies are firstly : 

“I shall after the evening of the 27th instant 
proceed to renew the lease of the share of the 
canal water claimed by the Markham Grant, and 
shall deduct any lease monies paid by me or to 
be paid by me .. from the rents payable by me 
to youunder the leases granted by you tome,” 

This sentence relates to the future and 
says thata deduction will be made from 
rents payable tothe plaintiff. There is 
nothing to indicate from this sentence 
that any errears were due. The next 
sentence on which reliance is placed is 
as follows : 

“I have to further notify to 
exercising my option of renewing the lease of 
Missarwala Upper Ghurrat granted by you on 
March 1, 1922, against the rents payable by me 
to you under this lease as well as the other lease 
dated June 2 1926." 

Now it is doubtful whether there is 
any admission at all that any rent was 
due under these leases, as the words in 
their natural construction relate to the 
future. If, however, the words contain an 
edmission thet there was any instalment 
of rent due, there is nothing to show, as 


you that I am 


the plaintiff alleges inpara. 7 of 
the plaint that the words allude 
to the first three instalments. Those 


instalments would apparently be of June 
and December, 1928, and June 1929, the 
instalment cf June 1929, being due in 
the month following tke date of letter, 
May 22, 1929. We consider that for the 
purpose of s. 19, Limitation Act, there must 
be a clear acknowledgment of liability in 
respect of a right. There is no mention at 
all in thisletlter that there was any liabi- 
lity in respect of the instalments due in 
June 1928. We donot think that without 
such an admission it can be held that the 
letter in any way saves limitation, and in 
our view, therefore, the claim forthe in- 
stalments of June 1928, is time-barred, 
and the Court below were wrong in 
decreeing these amounts. We, therefore, 
allow the cross-objeclion so far as this 


the defendant dated May 22, ; 
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t 
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claim is concerned. The second ground of 
cross-objection alleges that the Court 
should have granted damages on account 
of reduction in rent of the defendant. By 
these cryptic words the cross-objection 
means that the defendant hed sub-let his 
mills to another person and had allowed 
that other person a reduction of rent on 
account of the deficiency in supply of 
water. The Court below has already al- 
lowed damages to the defendant on account 
of the deficiency in the supply of water, 
and considers that a further deduction 
should not be allowed in regard to his 
sub-tenant. We consider that this reason- 
ing issound. Ground No. 3 of cross-objec- 
tion was in regard to the alleged failura 
oi the plaintiff to give the defendant land 
for the construction of a road. The Court 
below found firstly that no damages are 
proved to exist under this head, and 
secondly that the defendant himself was 
pegligent in not contructing the road. 
The remaining grounds of cross-objec- 
tion have no merits. We, therefore, allow 
the cross-objection only in regard to the 
instalments of Rs. 200 and Rs. 150 of 
June 1928, which we hold to be time-bar- 
red, and the parties will pay and receive 
proportionate costs on the cross-objection. 
D Order accordingly. 
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NARAINDAS TIKAMDAS—APPLICANTS 
versus 
OFFICIAL ASSIGN EE—OPPONENT 


Sale of goods-Stoppage in transit—Vendee insol- 
vent—ailway receipt made out in name of vendee 
both as consignor and consignee—Right of stoppage, 
if lost- Goods not proved in possession of insolvent 
—Doctrine of reputed ownership, applicability— 
First consignment purchased, unloaded in godown 
of vendee without paying freight before counter- 
manding order given by vendor—Held consignment 
ceased to be in transit. 

The 1ight of stoppage in transit is an equitable 
tight which arises wholly frm the insolvency of the 
buyer and, is based upon the plain ieason of justice 
and equity that one man’s goods shall notbe applied 
to the payment of another. The risht continues so 
long as the good; are in the possession of a carrier 
or other bailee for transmission in his capacity as 
such to the buyer and are made deliverable to him 
and it is immaterial whether the document obtained 
from the carlier cr other bailee for transmission of 
goods is made out in the name of the buyer both 
as consignor and as consignee cf the goods or not, 
provided of course the goods aie delivered for trans- 
mission by the vendor and not by the buyer. 
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CinDAguila v. Lambert (1), Lyons v. Hoffnung (2) 
and Bethel v. Clark (3), relied on, 

The doctrine of reputed ownership applies only 
when the goods ale pruved to be in the possession 
of the insclvent with the csnsent of the true owners 
and a counte:manding crler tə deliver the goods 
to the vendor 1e-vests the property in the vendor 
before it gets into the possession of the insolvent 
and thus prevent3 the applicability of this doctrine. 
Litt v. Cawley (4), relied on. 

Mere non-payment of freight, although it scme- 
times raises a piesumption that the transit is not 
at an end, is not sufficient and each case must de- 
pend on its own merits. Charles Fitch Kemp v. 
Hermand Eugene Falk (5), relied on. 

Where the first consignment of the goods purchased 
by the ingelvent vendee had actually been unlcaded 
in the godown cf the vendee without payment of 
fieight before the countermanding order was given 
by the vendor, the right of the freight is waived and 
the consignment cases to be in transit and the 
vendor has no right over it. 


Order.~—-This isa dispute between the 
unpaid vendor of two parcels of wheat 
and the Official Assignee of this Court in 
whom has vested the estate of the insol- 
vent vendee. Two points have been 
raised on behalf of the Official Assignee. 
Point No. listhat as the vendor had the 
railway receipts made out in the name of 
the vendee, both as consignor and as con- 
signee of the goods his right of stoppage 
in transit was irretrievably lost irrespec- 
tive of the fact whether tke gocds had 
reached their destination before or after 
the countermanding crder was given by 
the verdor to the railway. In the alter- 
native it is argued that in an¥ event in 
a case like the present where the insol- 
vent vendee is shown both es consignor 
and consignee of the goods, the doctrine of 
reputed ownership applies and vendor 
cannot, therefore, claim the goods from 
the railwey orthe Official Assignee. I am 
afraid there is no force in point No. 1 and 
the arguments advanced in the alternative 
in supportof it are misconceived. 

The right of stoppage in transit is an 
equitable right which arises wholly from 
the insolvency of the buyer and is said 
by Lord Northington, ia C in D'Aquila v. 
Lambert (1) is based upon the plain reason 
of justice and equity that one man’s goods 
shall not be applied to the payment of 
another. The right continues so long ag 
the goods are inthe possessicn of a car- 
rier or other bailee for transmission in 
his capacity es such tothe buyer and are 
made deliverable to him afd itis imma- 
terial whether the document obtained from 
the carrier or other beilee for transmis- 
sion of goods is made cut in the name of 
the buyer both as consignor and as con- 


(1) 2 Eden 77, 
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signee of the goods or not, provided of 
course the goods are delivered for trans- 
mission by the vendor and not by the 
buyer. In Lyons v. Hoffnung (2), one Clare, 
who was the buyer, had not only instruct- 
ed the unpaid vendorto transmit goods to 
a particular place by a particular shipping 
company but had himself fixed the freight 
with the company and had in exchange 
for the receipt for goods given by the 
company tothe vendor got the bill of 
lading made out in his own name. In that 
case at p. 397*, Lord Herschell has said : 

“The law appears to their Lordships to be very 
clearly and accurately laid down by the Master of 
the Rolls in Bethel v. Clerk 3}. H2 says: ‘When 
the goods have not been delivered to the purchaser 
or to any agent of histo hold for him otherwise 
than asa carrier, but are still in the hands of the 
carrier as such and forthe purposes of the transit 
then although such carrier was the purchaser's 
agent to accept delivery so as to pass the property, 
neverthe’e:s the goods are in transit and may he 
stopped.’ The present case appears to fall distinctly 
within the terms there employed. Ths goods had 
not bean delivered to Clare or to any agent of his 
to bold for him otherwise than a3 a carrier but 
were still in the hands of the carrier as such and 
for tha purposes ofthe transit. There does not 
seem to be any pretence for the allegation that 
Howard Smith & Oo., were ever intended to receive 
or hold or ever did receive or hold these goods 
except as carriers, to convey them to their des- 
tination, Kimberley. No arrangement other than 
arrangement with reference to the terms of freight 
had been made by Olare, before the goods were 
put into the possession of Howard | Smith & Co. 
‘Chey were réceived by Howard Smith & Co., upon 
the terms—for they signed receipt notes to that 
effect—that they should bo carried by them to 
Kimberely by means of a particular vessel... l 

After he had obtained possession ofthe receipt 
notes allthat he did was to exchange them for a 
bill of lading in order that they might under that 
bill of lading be carried to Kimberely, their des- 
tination, There doesnot, therefore, seem to be 
throughout the whole transaction the slightest evi- 
dence that Howard Smith and Co., ever held or 
were intended to hold thesa goods otherwis> than 
as carriers, to be taken by them to their destina- 
tion” f oe 
At p. 398*, his Lordship has said : 

“Tf the goods were received by Howard Smith 
and Co. t> b2 carried to Kimberley and this was 
indicated as the destination of the goods at the 
time when the vendors were instructed to deliver 
the goods to the carriers then, in the view which 
their Lordships take it is immaterial whether a 
fresh bill of lading was -` obtained by Clare, or 
whether that bill of lading contained the naine of 
Clare or of the defendants as shippers. 

The above observations apply to the 
circumstances of the present case. The 
buyer had given instructions to the ven- 
dor to despatch goods to him by rail to 

(2) (1890) 15 A C391; 59 LI P O 79; 63 L T 293; 
39 W R390;6 A SPM C 551. 

(3) (1868) 20 Q B D 615; 57 LJ Q B 302; 59 L T 
808; 36 W R 611; 6 ASP MO 346. 

*Pages of (1890) 15 A, C—[Ed.] 
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Karachi. The vendor has explained that 
as the buyer hada private railway siding 
of his own, the R-Rs were made not 
in the name of the buyer as consignor 
or consignee to facilitate delivery. With 
regard tothe alternative argument ad- 
vanced insupport of the first point, it is 
sufficient to observe that the doctrine of 
reputed ownership applies only when the 
goods are proved to be in the possession 
of the insolvent with the consent of the 
true owners and in the words of Burrough, 
J. in Litt v Cowley (4), a countermanding 
order to deliver the goods to the vendor 
re-vests the property inthe vendor before 
it gets into the possession of the insolvent 
and thus prevents the applicability of this 
doctrine. 

The second point raised on behalf of 
the Official Assignee is more substantial 
and must be given effect to. It relates to 
the first consignment of 152 bags. This con- 
signment had ceased to be in transit and 
the goods had been actually unloaded in 
the godown ofthe buyer before the coun- 
termunding order was given by the vendor. 
It is argued on behalt of the vender that 
2s the godown was railway property leased 
tothe buyer, and that as no freight had 
been paid by the buyer before the coun- . 
termanding order, the consignment con- 
tinuéd to be in the possession of the Rail- 
way and the transit was, therefore, not 
at an end. But again mere non-payment 
of freight although it sometimes raises a 
presumption that the transit is not at an 
end, is not sufficient: per Blackburn, J., in 
Charles Fitch Kemp v. Hermand Eugene 
Falk (5), atip. 584*, and each case must. de- 
pend on its own merits. R.S. Bhagwanji 
has explained the procedure applicable to 
lessees from North-Western Railway thus : 

“According torules of the railway a consignee 
has to pay freight before receiving the goods from 
their railway yard; but that does not apply to 
private siding or godown rented from the railway, 
If a person who has a siding of his ownand a 
godown rented to him does not pay freight within 
two or threedays after unloading, I haveonly to 
report the matter tothe higher authorities. If the 
consignee is a continuing defaulter we give him 
notice that we will not give him the facilities he 
is enjoying and he must vacate our siding. So 
far there has been no such instance in which such 
measures have been taken.” z 

The right ofthe railway to insist upon 
payment of freight before delivery to the 
buyer must, therefore, be deemed to have 
been waived in the circumstances ofthis 

(4) (1816) 7 Taunt 169; 2 Marsh 457; 17 R R 482. 

(5) (1883) 7 A C 5735 52 LJ Ch. 167; 31 W R 125;5 
ASPMC1;47 LT 454. 

* Pege of (1883) 7 A. CO,—| isa.) 
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case and that accounts for no demurrage 
being charged in respect of the first con- 
signment of 152 bags. The second con- 
signment which arrived after the coun- 
termanding order was given was as a matter 
of fact unloaded not in the godown 


‘leased to the buyer, but on the railway 


ground and incurred demurrage. 

The vendor has gbtaired possession of 
the first consignment from ihe Official 
Assignee in consequence of the order pass- 
ed bythe Court and on giving security. 
He must, therefore, restore these gocds. 
But as he has sold them, the question arises 
what he should refund es their value. 
He has paid freight to the railway and 
he is entitled to deduct the amount of 
freight actually paid. As in the surety 
bond the vendor and his surely have un- 
dertaken to restore the full value of the 
goods delivered tothem, it will be neces- 
sary to take evidence to find out what wes 


the full value of 152 bags of wheat on 
the date on which the vendor obtained 


delivery from the Official Assignee. 

As the parties are not ready with their 
evidence, the case should be called up 
again on October 2, for ascertaining the 
value of these goods. With regard to the 
second claim, the claim of the vendor is 
allowed. In view of the fact that the ven- 
dor succeeds in half of, his claim and 
fails inthe other half, there will be no 
order as to costs. 

D. Order accordingly. 


een 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 71 of 1935 
March 12, 1936 
SULAIMAN, C.J. AND BENNET, J. 
MURLI AND OTHERS—DEFENDANTS — 
APPELLANTS 
versus 
HANUMAN PRASAD AND ANOTAER— 

PLAINTIFFsS—RESPONDENTS f 

Easement—Riparian owners—Right to particular 
conditions of water for particular mill, if natural 
right—Lower owner raising dam slightly—Diminu- 
tion in efficiency of mill of upper owner capable 
of being remedied by raising mill or dam—Suit for 
damages, if lies—Easements Act (V of 1882), ss. 29, 
illus. (a), 23 illus. (a). 

Rights to particular conditions of water for a 
particular mill are acquired by prescription and are 
not natural rights. 

Where, therefore, the natural rights of the plaintiifs 
ac riparian owners or tenants are to have the use 
of the water in the stream and they may use such 
water for the purpose of 1unning a mill and while 
the action of the defendants las not prevented the 
plaintiffs from making use of the water for the pur- 
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pe cf a mill, all that the action of the defendants 
bas dune is to canse a slight diminution in the 
efficiency cf the existing mill cf the plaitiis and 
the plaintifig can cbviously remedy this matter by 
iaising their mill, and if necessa:y, their dam, by a 
corresponding height: i a 

Held, that it would only be if the plaintife had 
acquired by piesciipticn an easement to use that 
particular mill in tiat particular manner, that it 
could be said that a case would lic fur damages. 
The plaintiffs hal not acquired any eascment in 
regard to that pwuticular mill, hey only got 
the right to hane a mill on the iver. The action 
of the defendants did nt prevent the plaintiffs 
using their natural right and as the defendants were 
nit shawn t) have acted in a manner which would 
give rise to a claim for damages, a cuit for damages 
could not lic. Embrey v. Owen (2), velied on. 
Wright v Howard (1), Miner v, Gilmour (3) and John 
White & Sons v. J. & M. White (4), referred to, 
Subramaniya Ayyar v. Ramchandra Rae (5) and 
Perumal v. Ramasami Chetti (6), distinguished, 
Hanuman Prasad v. Mendwa 158 Ind. Cas. 519. 
reversed. 


L. P.A. against the decision of Mr. Jus- 
tice Ganga Nath, J., dated April 23, 1935, 
reported in 158 Ind. Cas. 519. 

Messrs. Damodar Das and Panna Lal, for 
Appellanis. 

Mr. S. S. Shastry, for the Respondents. 


Judgment—This is a Letters Patent 
Appeal by the defendants against the de- 
cree of the learncd Single Judge of this 
Court restoring the decree ofthe trial 
Court in favour of the plaintiffs. The 
plaintiffs brought a suit for damages caused 
to the working of their flour mills on the 
river Paisoni in Benda District by the 
raising of the height of a bund two miles 
further down the rivér for a similar mill 
by the defendants. The findings of fact of 
the lower Appellate Court are that the de- 
fendanis had raised the dam and sluices. 
“It is proved by ithe evidence...ihat on 
account of accumulation of water near 
their blades plaintiffs’ mills do not work 
properly” and that “on account of 
raising of defendants’ dam, water accumu- 
lated at the cavseway,” end that by rais- 
ing their dam the water below the plaintiffs’ 
mill was raiscd 11 inches and plaintiffs 
would therefore lose about 23 per cent. of 
the available power and plaintiffs’ mill would 
not werk efficiently. The lower Court point- 
ed out that plaintiffs did not state whether 
they based their claim on easement or on 
naturel rights. Paragraph 4*cf the plaint 
stated that the mills of the plaintiffs had 
been working for 15 cr 16 years. This period 
wes less ihan 20 years required for an 
easement and therefore the plaintiffs did 
not claim that they had a right of easement. 
The plaintiffs argued, that they hed a natur- 
ag right. The Court below found that plain- 


878 
tiffs had no natural right to dem up the 
river and to divert the flow of water for 
the working of their mills, that such rights 
could be acquired by prescription but could 
not be enforced as a natural right and 
that this was notin connection with 1ipa- 
rian tenement. The learned Single Judge 
has relied on a passage in Wright v. 
Howard (i), and a passage at p. 99* 
is quoted which stated in regard to a 
river. 

“But each proprietor of land on the banks hasa 
right to useit; cunsequently, all the proprietors 
have an equal right: and therefore, noone of 
them can make such a use of it, as will prevent 
any of the others from having an equal use of 
the stream when it reaches them. Every proprietor 
may divert the waterfor the purpose, for example, 
of turning a mill; but then he must carry the 
water back into the stream, so that the other 
proprietors may in their turn have the benefit of 
it. His use of the stream must not interfere with 
the equal common right of his neighbours; he 
must not injure, either those whose lands lie below 
him on the banks of the river or those whose 
lands lie above him. Injury may be done to the 
proprietors below him, by diminishing the quantity 
of water which descends to them; it may be done 
to those above him by turning the water 
upon them, so as to overflow their lands, or to 
disturb any of the operations in which they may 
have occasion touse the water,as for example by 
diminishing the extent of its fall,” | 

We would refer toa later ruling, Embrey 
v. Owen (2), at pp. 370 to 371}, where it is 
laid downs: | 

“All that he law requires of the party by or ove 
whose land a stream passes, is that he should use 
the water in a reasonable manner, and so as not 
to destroy, or render useless, or materially diminish 
or affect the application of the water by the pro- 
prietors above or below on the stream. He must not 
shut the gates of his dams and detain the water 
unreasonably, or let itoff in unusual quantities, 
tothe annoyance of his neighbour. Pothier lays 
down, the rule very strictly, that the owner of the 
upper stream must not raise the water by dams, 
so asto make it fall with more abundance and 
rapidity than it would naturally do, and injure 
the proprietor below. But this rule must not be 
construed literally, for thet would be to deny all 
valuable use of the water to the riparian proprietors. 
Tt must be subjected to the qualifications which 
have been mentioned: otherwise rivers and streams 
of water would become utterly useless. either for 
manufacturing or agricultural purposes.” : 

In Miner v. Gilmour (3), it was laid down 
at p. 1564 as follows : 

“By the general law applicable to running streams 
every riparian proprietor has aright to what may 
be called the ordinary use of the water flowing 

(1) (1823) 1 IPJ (0. s.) Oh’ 94; 57 E R 76; 1 Sim & St 


90. Ñ 
(3) (1851) 6 Ex. 353; 20 L J Ex. 212; 15 Jur. 633; 17 


LT 79; 155 E R 579. : 
(3) (1858) 12 Mov. PO 131; 3 L T 98; 7 W R 328; 14 
E R 861. 


*Page of d823) 1 L J (O. 8) Ch.—lEd.] 
Pages of (1851) 6 Ex.~[Ed.] 
l Pago of (1858) 12 Moo. P, O.—[Ed;] $ 
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past his land; forinstanze, to the reasonable use 
of the water for his domestic purposes and for his 
cattle, and this without regard to the effect which 
such use may have, in case of a deficiency upon 
proprietors lower down the stream. But, further, 
he has a right to the use of itfor any purpose, 
or what maybe deemed rhe extraordinary use of 
it, provided that he does not thereby interfere 
with the rights of other proprietors, either above 
or below him. Subject to this condition, he may 
dam up the stream for the purpose of a mill, or 
divert the water for the purpose of irrigation But 
he has no right to interrupt the regular flow of 
the stream, if he thereby interferes with the law- 
ful use of the water by other proprietors and in- 
flicts upon them a sensible injury.” 

This pessage has been referred to with 
approval by Lord Halsbury in John White 
& Sons v. J. EM. White (4), at pp. 79 and 


80* as follows : 

“Lord Kingsdown, in Miner v. Gllmour (3), at 
p. 1567 stated the rule in terms that have general- 
ly been adoped ever since. By the general law 
applicable torunning streams, every riparian pro- 
prietor has right to what may be called the ordi- 
nary use of the water flowing past his land. Fur- 
ther hemay, subject to the condition that he 
does not thereby interfere withthe rights of other 
proprietors either above or below him, dam up the 
stream for the purposes of a mill,” 

This judgment may be referred toin 1e- 
gard to a question which arcse as to whe- 
ther the dam erected by the plaintiff turn- 
ed the channel intoan artiticial stream. 
The map shows that there isa large rock 
in the stream and the plaintiff has made a 
dam using the rock as part of the dam, 
and his mill is apparently worked by the 
water from one side of his dam so that the 
mill is actually adjoining the river. On p. 80* 
Lord Halsbury stated : 


“Tn some curious manner—a manner which it is 
very difficult to understand -it seems to have been 
assumed in some of the arguments here thot the 
artificial condition tothe natural rock, which to 
some extent forms the dam, has made some differ- 
ence tothe rights of the parties. The right to 
maintain that artificial addition to the rock may be 
assumed ; but it does not follow that the addition 
to the rock has in any respect the legal relations of 


the parties . ...... 
It is also stated in Gale on Easement Edn. 
11, p. 562 : 


“It seems that the use of atrificial aids (as mill 
leats, etc.) by a riparian owner does not in any 
way affect his natural right to the use of the water.” 

On the other hand prescriptive rights are 
referred to in Gale at p. 274: 

“In the case of water flowing through a natural 
watercourse with a defined channel, rights may 
be acquired by prescription which interfere with 
what would otherwise he the natural rights of 
other proprietors above and below. A riparian owner 
may by user acquirea right to use the water in 
a manner not justified by his natural rights ; but such 
acquired right has no operation against the natural 


(4) (1906) A C 72. 
*Pages cf (1906) A, O,— [Hd] 
TPage of (1858) 12 Moo. P. O. ~[Hd,] 
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rights of a landowner higher up or lower down the 


stream, unless the user affects the use such landowner 
has of the stream, or his power to use it, soas to 


raise the presumption cia grant, ani so render ` 
the tenement above or below a servient 
tenement.” 


It appears, therefore, that the law to apply 
in the present case is tLe law applicable 
to natural streams and not the law appli- 
cable to artificial channels. The rights 
of riparian owners are the subject of 
paras. 620 to 622 in Halsbury's Laws of 
England, Vol. I, p. 352, Edn. 2, and a 
similar rule is laid down. Now the evi- 
dence in this case establishes that the dam 
raised by the defendants has caused a rise 
of 11 inches in the level of the stream be- 
low the dam of the plaintiffs. The raising 
of the level by this small amount does not 
appear to us to be such an interference with 
the natural rights ofthe plaintiffs as would 


give cause toa right to sue for damages. . 


The natural rights of the plaintiffs as a 
riparain owner or tenant are to have the 
use of the water in the stream and they 
may use such water for the purpose of 
running a mill. The action of the defen- 
dants has not prevented the plaintifis from 
making use of the water for {he purpose of 
amill. All that the action of the defendants 
has done is tocausea slight diminution 
in the efficiency ofthe existing mill of the 
plaintiffs. The plaintiffs can obviously 
yemedy this matter by raising their mill, 
and if necessary, their dam, by a corres- 
ponding height of 11 inches. 

It would only be, in our Opinion, if the 
plaintiffs had acquired by prescription an 
easement to use that particular mill in that 
particular manner, that it could be said 
that a case would lie for damages. The 
plaintifis have not acquired any easement 
in regard tothat particular mill. They 
have only got the right to havea mill on 
the river. The action of the defendants 
does not prevent the ‘plaintiffs using their 
natural right. The distinction appears to 
us tobe an important one between ths 
exercise of a natural right and the exercise 
of that right in a particular manner with a 
particular machine. Considering the princi- 
ples laid down in Embrey v. Owner (2), we 
think that the defendants have not actêd 
in an unreasonable manner and have not 
destroyed orrendered useless the applica- 
tion of the water by the plaintiffs. We 
think the defendants are not shown to 
have acted ina manner which would give 
rise to a claim for damages. Learned 
Qounsel for the respondents referred to 
Subramaniya Ayyar v. Ramchandra Rao 


. ’ 5 4 S 4 
#SINAB BIBI V. JAMAL DiN (LAH) 


879 
(5),and Perumal v. Ramasami Chetn (6), 
but in our opinion those rulings have no 
bearing on the point. The principle which 
we have enunciated from the English 
rulings have been adopted in the Ease- 
ments Act. Section 7 (b) sets out the fol- 
lowing natural right : 

“The right of every owner of immovable property 
(subject to any law for thetime being in force) to 
enjoy without disturbance by another the natural 
advantages arising from its situation. 

Illustratien (h) The right of every owner of 
land that the water of cvery natural stream which 
passes by, through, or over his land in a defined 
natural channel shall be allowed by other persons 
to flow within such owner's limits without inter- 
ruption and without material alteration in quantity 
direction, force or tempsrature.. ...” S 

But rights to particular conditions of 
water for a particular mill are acquired by 
prescription and are not natural rights : 
Section 29, \llustration (a) : 

“A, an owner ofa mill, has acquired a prescrip- 
tive right to divert to his mill partof the water of 
a stream, A alters the machinery of the mill. He 
cannot thereby increase his right to divert 
water.” ‘ 
and similarly in e. 23, illustration (a) : 

“A, the owner of a saw-mill, has a right to a 
flow of water sufficientto work the mill, He may 
convert the saw-mill into a corn-mill, provided 
that it can be worked by the same amount of 
water,” 

Accordingly we allow this Letters Patent 
appeal and we set aside the decree of the 
learned Single Judge and we restore the de~ 
cree of the lower Appellate Court with costs 
throughout. 


N. Appeal allowed. 
(5) 1 M 335. 
(6) 11 M 16. 


LAHORE HIGH COURT. 
Second Civil Appeal No. 1071 of 1933 
June 5, 1936 
TeK CHAND AND Skemp, Jd. 
Musammat ZAINAB BIBI AND ANOTHER 
—PLAINTIFFS—APPELLANTS 
VETSUS 
JAMAL DIN AND ANOTHER-—DERENDANTS3 
— RESPONDENTS 

Custom (Punjab) —Suecession—Arains of Amritsar 
District—Self-acquired property—Daughters, whether 
exclude collaterals of thira degree. 

According to the custom prevailfhg among the 
Arains of the Amritsar District, daughters succed 
to the selfacquized property of their father in pre- 
ference tothe collaterale of the third decree, 

S. C. A. from the decree of tke District 
Judge, Lyellpar, dated Mareh 21, 1933, 
reversing that of the Subordinate Judge, 
Third Class, Sheikhupura, dated October 
277 1932, ; i l l 
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Mr. Muhammad Amin Malak, for the Ap- 
pellants. 

Mr. M. A. Majid, for the Respondents. 

Tek Chand, J.—This should be read in 
continuation of our order of remand, dated 
April 27, 1935, in which the preliminary 
facts of the case are given. The property 
in dispute is situate in Mauza Maur, Dis- 
trict Sheikhupura, and was acquired by 
Diwan, an Arian of Amritsar District, who 
had migrated tothe colony. Diwan died 
sonless and was succeeded by his widow 
Musammat Malan. On Musammat Malan's 
death mutation was sanctioned in favour of 
Jamal Din and Jalal Din defendante-res- 
pondents, who are his collaterals of the third 
degree. The plaintiffs, Musammat Zainab 
Bibi and Musammat Karim Bibi, daughters 
of Diwan, brought a suit for a decla- 
ration that, according to the custom pre- 
vailing in the tribe, they had a preferential 
right to succeed to the self-acquired pro- 
perty of Diwan. The trial Court placed 
the onus on the defendants to prove their 
superior right of inheritance, and holding 
that they had failed to discharge it, dec- 
reed the suit. The collaterals’ appeal to 
the District Judge was successful. On 
second appeal we held that in view of 
the entries in Craik’s Customary Law of 
the Amritsar District the onus of ‘the 
issue hed been wrongly placed on the de- 
fendants. We accordingly re-framed the 
issue in the following terms and remand- 
ed the case for further enquiry: 

“Whether according tothe custem prevailing in 
the tribe, daughters havea superior right to guc- 
ceed to the non-ancestral property of their father 
as against his collaterals ofthe third degrec.” 


- Both parties led evidence and the Subor- 
dinate Judge has reported that the plaint- 
ifs have’ discharged the onus and have 
proved thattheir right to succeed is 
superior to that ofthe defendants. 

After examining the record and hearing 
Counsel I agree with the conclusion of the 
learned Subordinate Judge. The plaintiffs 
have proved five instances of succession 
of daughters to self-acquired property in 
prefence to collaterals among the Arains of 
Amritsar District. These instances are as 

Llows:—— . 
ari Exhibit P.-A. Mutation No. 50 of 
Mauza Bhindi Nain, Tahsil Ajnala, District 
Amritsar. Onthe death of Badar-ud-Din 
Arain his self-acquired properly was 
mutated in favour of his daughter Musam- 
mat Karam Bibi. An objection was raised 
by the collaterals of the third degree, but 
was overruled. | k 
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(2). Exhibit P. B. Mutation No. 139 
of the same village. Sacai-ud-Din, 
brother of Badar-ud-Din, 
tioned gifted his entire land to his daughter 
Musammat Mehtab Bibiin 1923. The pač 
wari put up the mutation, but before it 
was decided Sadar-ud-Din died. Jt is in 
evidence in the present case, that the land 
of Sadar-ud-Din was both ancestral and 
self-acquired.. Mutation was sanctioned in 
respect of bolh kinds of land in favour cf 
the daughter in 1927. Sadar-ud-Din had 
left a brother Barlar-ud-Din and there were 
other collaterals also. The gift regarding 
the ancestral property was invalid beyond 
his life-time, but the collaterals admitted 
the daughter's right to succeed with regard 
to both kinds of property and mutation 
was sanctioned seccordingly. 

(3) Exhibit P. ©. Mutation No. 
453 of Mauza Mudh.- Bhilowal, Tahsil 
Ajnala. Musammat Budhi, widow of 
Sher Mohammad Arain, who had suc- 
ceeded to the property of her husband, 
gifted it toher daughter Musammat Begam. 
The brother’s sons of Sher Muhammad 
objected, but their objection was over- 
ruled and mutation sanctioned in favour 
of the daughter on March 28, 1923. 

(4) Exhibit P. D. Mutation No. 952 
Musammat Hasso, widow of Mehtab Din of 
Mauza Tungbala, District Amritsar, was in 
possession of her husband’s self-ucquired 
land. On Musammat Hasso’s death, dib- 
putes arose between Musammat Chirag 
Bibi and Musammat Nawab Bibi, daugh- 
ters of Mehtab, and Nabi Bakhsh, his 
cousin. The matter was referred io the 
panchayat who decided in favour of the 
daughters. Mutation was sanctioned ae- 
cording to the decision of the panchayat. 
Nabi Bakhsh accepted the decision as cor- 
rect and the Revenue Officer noted in his 
order that all the members cf the brother- 
hood, who were present, supported the 
daughter's claim. 

(5) Exhibit P-4 Imam Din Arain, 
who had migrated to Sheikhupura 
District and had acquired land there, was 
succeeded by Lis daughter Musammat 
Fatima. The nephews of Imam Din 
objected, but Khan Bahadur Chaudhri 
Muhammad Din, Collector, decided in 
favour of the daughter on November 2, 
1926. A copy of the order of the Collector 
wes placed on the record before remand. 
After remandNur Muhammad, husband of 
Musammat Fatima, gave evidence as P. W. 
No. 1, and proved these facts. - 

In addition. to these instances, P, W. No, 
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2 Abdul Ghani and Pi W. No. 4 Ramzan, 
exsmined before remand, proved the 
instance of succession of a sister to the 
estate of Labha Arain of Mauza Hemraj- 
pura, Chak No. 40, District Sheikhupura. 
On Labhe’s death his son Ghulam 
Muhammad succeeded; Ghulam Muham- 
mad died childless and the property went 
to his mother Musammat Mahtabo. On 
Musammai Mahtabo's death the property 
went to her daughter's son Muhammad 
Ismail, Muhammad Ishaq and Ibrahim, sons 
of P. W. No. 4 Ramzan, in preference to 
colialerals. -This case of sister's succes- 
sion indirectly supports the appellants’ 
case. A sister admittedly holds an in- 
ferior position to a daughter and the 
fact that among Arains sisters are allow- 
ed to succeed shows that in this tribe 
females occupy a much more favourable 
position than in other tribes. 

As against all this,the respoadents have 
not been able to produce any instance 
supported by documentary or credible oral 
evidence of succession among Arains. 
After remand they produced copies of two 
judicial decisions in which collaterals were 
preferred to daughters, The parties to 
none of these decisions, however, were 
Arains. The first case, Hakim Bibi v. 
Fazal Din, decided by the District 
Judge, Lyallpur, on March 28, 1935, was 
among Jats of Amritsar District who had 
settled in the Chenab Colony. The learned 
District Judge decided in favour of the 
cwllaterals holding that the evidence pro- 
duced by the daughters was uot sufficient 
to rebut the presumption arising from the 
entry in the riwaj-i-am. The second 
case, Jhanda Singh v. Basant Kaur, 
which was among the Sikh Jats of Amrit- 
sar District residing in the Chernab Colony, 
was also decided on the ?iwaj-i-am, it 
having been found thatnot a single in- 
stance of succession among Jats had been 
proved on the record cf that case by the 
daughters, 

The oral evidence produced by the de- 
fendants, both before and after remand, is 
of the vaguest possible kind. Some of 
the instances deposed to by the witnesses 
admittedly related to ancestral property. 
In others, it wes not stated as to whether 
the property concerned was ancestral or 
acquired. The defendant Jamal Din, 
when examined as D. W.No. 4, admitted 
that he knew of no instance of succession of 
collaterals to the self-acquired property 
of an Arain to the exclusion of danghters, 
Similarly D. W, No, 3 Jalal Din also ad- 
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mitled that to his knowledge no such in- 
stance existed. 

In my opinion, the plaintiffs-appellants 
have succeeded in discharging the onus 
which Jay on them, and it is satisfactorily 
proved onthe record that according to 
the custom prevailing among the Arains 
of the Amritsar District, daughters succeed 
to the  self-acquired property of their 
father in preference to the collaterals of 
the third degree. 1 would accordingly ac- 
cept this appeal, set aside the judgment 
and decree of the learned District Judge 
and restore that of the Court of first 
instance decreeing the plaintiffs suit with 
costs throughout. 

Skemp, J.—I agree. 

D. Appeal accepted. 
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June 16, 1936 
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SIR LANOELOT SANDERSON, SIR 
Saapr LAL AND Sir Grores RANKIN 
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Criminal Procedure Code (Act V of 1898), ss. 164, 
36i—Magistrate not acting under s. 164 or s. 364 
but giving oral evidence of confessionṣz-Bvidence, tf 
admissible—Conviction mainly on such evidence— 
Whether can be maintained—Construction of ss, 164 
and 364—Scope of the sections—Precautions to be 
observed—Ss. 164, 364 to be construed together 
Criminal trial—Hvidence—Magistrates, position of— 
Magistrates not to act as Police Officers but as judi- 
cial persons. 

A Magistrate would not be obliged to 1ecord any 
confession made to him if, for example, it were that 
of a self-accusing madman or for any other reason 
the Magistrate thought it to be incredible or useless 
for the purposes of justice, Whether a Magistrate 
records any confession is a matter of duty and dis- 
eretion and not of obligation. The rule which applies 
is that where a power ig given to doa certain thing 
in a certain way the thing must be done in that 
way or not at all, Other methods of peifsmanc.s 
me necessarily forbidden. Alhough the Magistrate 
acting under the group of sections ielating tu 
recording of confessions is not acting as a 
Court yet he is a judicial officer, and both as a 
matter of constiuction and of good sense there are 
strong reasons for applying the rule in question to 
s. 164, Criminal Procedure Code. The erect of the 
statute is cleaily to prescribe the mode in which 
confessions are to be dealt with by Magistrates when 
made daring an investigation, aifl tu render inad- 
mirsible any attempt to deal with them in any other 
method. Consequently, an accused person ghoul: nyi 
be cunvicted mainly, 1f not entirely, on the strength 
of a confession said to have betn made by him toa 
Magistrate of which evidence wa; given by the 
Magistrate but which was not recorded undir s. 164 
of the Criminal Procedure Code, as the evidenca gy 
guch confession is inadatissible where the Magistrate 


ve. 
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neither acts nor purpoits to act under s. 164 cr 
s. 364 and nothing is tendered in evidence as re- 
corded or purpoiting to be recorded under either 
of these sections. Farid v. Emperor (7), Allah Dad 
v. Emperor (8), Emperor v Ram Baran Shukle (9). 
Queen-Empress v. Bhairab Chunder Chuckerbutty (11), 
Jai Narayan Rai v. Queen-Empress (12), Amir-ud-din 
v. Emperor (18), Legal Remembrancer Lalit Mohan 
Singh Roy (14), Queen-mpress v. Viran (15) and 
Thein Maung v. Hmperor (17), approved. Abdulla v. 
Emperor (3), Bakhshan v. Emperor (4), Shere Singh 
v. Emperor (5), Feroze v. Emperor (6) and Tangedu- 
palle Pedda Ubigadu v. Emperor (16), disapproved. 
Lp. 882, col, 2.) : 

Sections 16: and 364, Criminal Procedure Ccde, 
must be looked at and constiued tcgether, and it 
would be an unnatural construction to hold that 
any other procedure was peimitted than that which 
is laid down with such minute particularity in the 
gectiong themselves. It is wrong to say that tha only 
effect of s. 164 is to allow evidence to be put in a 
form in which it can prove itself under s. 74 and 80 
of the Evidence Act, as, if such a construction is 
adopted, all the precautions and safeguards laid 
down by ss, 164 and 364 would be of such trifling 
value as to be almost idle.” Any Magistrate of any 
rank could depose to a confession made by an ac- 
cused as long as it was not induced by a threat 
or promise, without affirmatively satisfying himself 
that it was made voluntarily. and without showing 
or reading to the accused any version of what he 
was supposed to have said or asking for the confes- 
sion to be vouched by any signatme. The range of 
Magisterial confessions would be so enlarged by this 
process that the provisions of s. 164 would almost 
inevitably be widely disregarded. It is a sec- 
yon conferring powers on Magistrates and delimiting 

1em. 5 

As a matter of good sense, the position of accused 
persons and the position of the Magistiacy are both 
to be considered. An examination of the Code 
shows how carefully and piecisely defined is the 
“preceduie regulating what may be asked of or done 
in the matter cf examination of accused persons and 
as to how the rosults are to be recorded and what 
ure is to be made of such records. Nor is this sur- 
prising in a juiisdiction where it is not permissible 
for an accused person to give evidence on oath. So 
with regard to the Magistiacy, it is tox cbvious 
reasons most undesirable that Magistrates and Judges 
should be in tho position of witnesses in so far as 
it can be avoided. Sometimes it cannot be avuided, 
as under s. 533, but where matter can be made or 
record and, therefore, admissible as such there are 
the strongest 1easons of policy for supposing that 
the legislature designed thas it should be made 
available in that form and no other. Jit would be 
particularly unio.tunate if Magistiates wore asked at 
all generally to oct iather as Pulce Officers than as 
judicial persons; to be by reason of their position 
treed from the disability ‘that attaches to Pclice 
Officers under s. 16z ci the Code; and to be at the 
same time fieed, notwithstanding their position as 
Magistiates, iim oy cblicution to make ieco.as 
under s. lod. in the icsule they would indeed be 
relegated to the position of ordina:y citizens as wit- 
nesses utd the would be zequired to depose to 
matters transacted by them in tuor ficial capacity 
uniegulated by any siatuto:y rules of proceduie or 
conduct whatever. 
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Lord Roche.=This ië n appeal in 
forma pauperis by special leave from a 


judgment of the High Court of Lahore, 
dated October 10, 1935, which affirmed a 
judgment of the Additional Sessions 
Judge of Lyallpur, dated April 16, 1935, 
convicling the appellant of dacoity with 
murder under s. 395 of the Indian Penal 
Code, and sentencing him to death. 

The appellant was convicted mainly, if 
not entirely, on the strength of a confes- 
sion said to have been made by himtoa 
Magistrate of which evidence was given 
by the Magistrate but which was not re- 
corded under’s. 164 ofthe Criminal Pro- 
cedure Code. It was not contended 
before iheir Lordships ihat the conviction 
‘could be supported if the evidence of the 
confession was inadmissible. Nor was it 
disputed that if the evidence was inadmis- 
sible, then, in the circumstances of this. 
case, by well recognised principles laid: 
down by this Board, it would be proper’ 
humbly to advise His Majesty to interfere: 
(see Vaithinatha Pillai v. Emperor (1) fol-- 
lowing In re Dillet (2). Therefore, the: 
sole question for decision is whether such: 
evidence was or was not admissible. The. 
answer ultimately depends upon ihe mean:: 
ing and effect of certain sections of the: 
Criminal Procedure Code, 1898. 
material sections are in the 
terms:— 4 

In Part V—Information to the Police and! 
their powers to investigate:— 

“157.—(1) If, from information received or other-- 
wise, an officer in charge of a Police Station has 
reason to suspect the commission ofan offence 
which he is empowered under s.156 to investi- 
gate, he shall forthwith send a report of the 
same to a Magistrate empowered to take cogni- 
zance of such offence upon a Police report. 

159. Such Magistrate, on receiving such report, 
may direct an investigation or, if he thinks fit, at once 
proceed, or depute any Magistrate subordinate to 
him to proccei, to hold a preliminary inquiry into, 
or otherwise to dispose of, the case in manner 
provided in his cde, 

162.—(1) No statement made by any person to 
a Police Officer inthe course ct an investigation 
under this Uhaptcr shall, if reduced into writing 
be signed by the person making ib; nor shall 
any such stutement or any record therccf, whether 
in a Pclicediary or otherwise, or any part of 
such statement ox record, be usedfir any pur- 
pose (save as hereinafter provided) at any 
inguhy or trial in respect of any cilence under 


investigation at the time when such statement 
was made. 


(1) 40 I A 193; 21 Ind. Cas. 369; 17 C W N 1110; 
11M L T 263; W913) M W N t08; 15 Bem. LR 
910; 25 M L 3 518; 11 A L J 881; 18 O L J 365; 14 
Cr. L J 577; 36 M 501 (P. O). 

(2) (1887) 12 App. Cas, 459; 56 L T 615; 36 W R 
8l; 16 Cox, O Q ddl, . 
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161—(1) Any Presidency Magis'rate, any Magis- 
trate of the First Class and any Magistrate of the 
‘Secend Class specially empowered in this behalf 
by the Local Government may, if he is not a 
Police Officer, record any statement or confession 
made to him in thecourse of an investigation 
under this Chapter or at any time afterwards 
oe the commencement of the inquiry cr 
trial. 

(2) Such statements shall be recorded 
of the manners hereinafter prescribed for record- 
ing evidence, as is, in his opinion, best fitted for 
the circumstances of the case. Such confession 
shall be recorded and signed in the manner 
provided in s, 384, and such statements or cən- 
fessions shall then be forwarded to the Magis- 
trate by whom the case is to be. inquired into or 
tried. 

(3) A Magistrate shall, before recording any such 
confession, explain to the person making it that 
he is not bound to make a confession and that 
if he does go, it may be used as evidence against 
him and no Magistrate shall record any such 
confession unless, upon questioning the person 
making it, he has reason to believs that it was 
made voluntarily; aod, when he records any con- 

' fession, he shall make a memorandum at the foot 
of such record to the following effect: — 

“I have explained to (name) that he is not 
bound to make a confession and that, if he doss 
80, any confession he may make may ba used 
as evidence against him, and I believe that this 
confession was voluntarily made, It was taken in 
my presence and hearing, and was read over 
to the person making if and admitted by him to 
be correct, and it contains a full and “true ac- 
count of the statement made by him. 

(Signed) A. B., 
Magistrate.” 

Ezplanation.—It is not necessary that the Magist- 

rate receiving and recording a confession or state- 


ment should be a Magistrate having jurisdic- 
tionin the casa, 


8. 364 occurs in Part VI Proceedings in 
Prosecutions, Chapter XXV. Of the Mode 
of taking and recording Evidence in In- 
quiries and Trials. It reads as follows :~ 

“364,—(1} Whenever the accused is examined by 
any Magistrate, or by any Oourt other than a High 
Court established by Royal Charter ... the whole 
of such examination, including every question put 
to him and every answer given by him, shall be 
recorded in full, in the language in which he is 
examined; or, if that is not practicable, in the 
language of the Court or in English: and such 
record shall be shown or read to him, or, if he 
does not understand the language in which it is 
written, shall be interpreted to him ina language 
which he understands, and he shall be at liberty 
to explain or add to his answers.” 

“(2) When the whole is made conformable to 
what he declares is the truth, the revord shall be 
signed by the accused and the Magistrate or Judge 
of such Uourt, and such Magistrate or Judge shall 
certify under his own hand that the examination 
was taken in his presenca and hearing and that 
the record contains a full and true aceount of the 
statement made by the accusa).” 

“(3) Iu cases in which the examination of the 
accused is not recorded by the Magistrate or Judgs 

. himself, he shall be bound... as the examination 
poo to make a memorandum thereof in the 
anguage of the Court, or in Hnglish, if be ia 


ia such 
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i acquainted with the latter language; 
aaa kn ah shall be written and signed 
by the Magistrate or Judge with his own hand, 
and shall be annexed to the record. If tne Magis- 
trate or Judge is unable to make a memoranduin 
as above required, he shall record the reason of 

inability.” 

a A in this section shall be deemed to 
apply to the examination of an accused person 
under s. 263 or in the course of a trial held by a 
Presidency Magistrate.” h h 

The remaining section to be quoted is 
s. 523 which is in the following terms:— 

“533.—(1) If any Court, before which a confes- 
sion or other statement of an accused person re- 
corded or purporting to be recorded under s. 164 
or s. 864 ıs tendered or has been received in evi- 
dence, finds that any of the provisions of either 
of such sections have not been complied with by 
the Magistrats recording the statement, it shail 
take evidence that such person duly made the state- 
ment recorded; and notwithstanding anything con- 
tained in the Indian Evidence Act, 1372, s. 94, 
such statement shall be admitted if the error has 
not injared the accused as to his defence on the 
merits.” i f 

“(2) The provisions of this Section apply to Courts 
of Appeal, Reference and Revision. 


The facts of the case so far as they 
are necessary for the decision of the 
point may be very shortly stated. The 
house of one Guran Das was broken into 
on the night of October 11, 1934, and a 
theft was perpetrated. A hue and ery was 
raised and villagers attempted to intercept 
the dacoits, and there was some shooting 
by the dacoits, or by one of them with 
the result that a villager was ° wounded 
and died. The appellant and a number 
of other men who were tried with him 
were later apprehended and were kept in 
custody. No one had indentified the dacoits 
at the stags of the robbery or at the stage 
of the shooting but they were said to haye 
been met by a camel driver rather later 
in the night, Tnis man gave evidence 
and identitied the appellant as one of the 
dacoits, but the High Court was of opinion 
that no reliance could bs placed on this 
evidence. There was some circumstantial 
evidence as to the stolen goods and as to 
a revo.ver which was found in the posses- 
sion of another of the accused (Haji) and 
not of the appeilant. This evidence, though 
raising a strong suspicion with regard to 
the appellant's position either as 2 partı- 
cipant in the dagoity or ag 2 roceiver of 
goods stolen in the courss of it, was as has 
been already stated, insuffici®nt to warrant 
aconvictio.. The evidence of one Mr. L. D, 
Vasisht, a First Class Magistrate, and, 
therefore, a Magistrate entitled to proceed 
under s, 16! was the determining evidence, 
This witness deposed that on November 14, 


-1934, on the application of the Police and 
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under. the orders of the District Magistrate, 
he proceeded by car to the scene of the 
dacoity and to the places material to the 
events connected with it. The accused in 
handcuffs accompanied him in another car. 
The object was said to be that the accused, 
including the appellant, might be given 
the opportunity of voluntarily and aflera 
caution leading the way and showing to 
the Magistrates the p'aces where incidents 
in the crime occurred. On arrival, the 
Magistrate said that he excluded the Police, 
or sent.ihem to stand apart ata distance, 
and then was led round by each man and 
the places were pointed out. As to the 
appellant the Magistrate deposed thst the 
result was a full confession to participa- 
tion in the robbery end to fring a revolver 
in the course ofthe pursuit. The deponent 
said he made rough notes of what he was 
told and, after dictating to a typist a 
memorandum from the rough notes, then 
destroyed them. He produced, and there 
was put in evidence, a memorandum, called 
a note, signed by him, containing the sub- 
stance but not all of the matter to which 
he spoke orally. The note wassigned by 
him and at the end, above the signa- 
. ture, there was appended a certificate 
| Somewhat tothe same effect as that pre- 
scribed ins. 164 and in particular stat- 
ing that the Magistrate believed that “the 
pointing out and the statements were 
- yoluntarily made.” But it was not sug- 
| gested that the Magistrate though he was 
manifestly acting under Part V of the 
Code either purported to follow orin fact 
followed the procedure of ss. 163 and 364. 
Indeed, as there was no record in existence 
at the malerial time, there was nolhtng to 
be shown or to be read to the accused, 
and nothing he could sign or refuse to 
sign. The Magistrate offered no explena- 
tion of why he acted as he did instead 
of follewing the prccedure required by 
5. 164. The statement of the appellant 
when questioned by the Sessions Judge 
was a direct and simple denial that he had 
ever madé the edmissions, the Magistrate 
paid he had made or done any of things 
he was said to heve confessed to doing. 
The statement of the other accused men 
were to the same effect. 

The Addftional Sessions Judge, acting 
on the admissions, found the appellant 
guilty, and onthe strength of the same 
admissions held that he was the ring-leader 
and the man .who used a firearm and, 
therefore, sentenced him to death. The 
other accused were convicted and received 
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sentences either of trahspcrtation or rigo- 
rous imprisonment. The High Court held 
the evidence of confessions admissible in 
the formin which it was given, saying 
that “it has long been held in this Court 
that evidence of this nature is admissible” 
and was ‘satisfied that all the accused have 
heen properly convicted on their own 
confession.” It, therefore, confirmed the 
conviction and sentence. 

Upon the argument of the appeal the 
attention of the Board was rightly directed 
to a considerable number of decisions in 
the Courts of India dealing with the same 
or similar points arising upon the statute 
or upon earlier statutes of much the same 
tenour. In the course of the judgments in 
these cases the various considerations on 
both sides have been presented and dealt, 
with, sothat their Lordships are not with- 
out information as to the views of Judges 
in India on the subject. But any lengthy 
review of the decisionsis neither necessary 
nor helpful, the more as there emerges from 
the decisions great divergence of judicial 
opinion. 


The general tendency and state of autho- 
rity in the Courts of India as appears from 
these decisions is as follows :— 

In Lahore the High Court has held 
both ways. The most recent authority for 
admissibility is in 1933, Abdullah v. Empe- 
ror (3), and in 1935, Bakhshan v. Emperor 
(4), and there are earlier cases to the same 
effect, viz, Shere Singh v. Emperor (5) and 
Feroz v. Emperor (6). But against admi- 
sibility are Farid v. Emperor (7), Allah 
Dad v` Emperor (8), 137 Ind. Cas. 
57. in Allahabad the decision in Emperor 
v. Ram Baran Shukla (9), is in favour 
of the appellant; but the practical result 
of this decision is much diminished by 
the very wide view taken by the Full Court 
of the scope of s. 533, in Emperor v. 


(3) 14 Lah, 290; 145 Ind. Cas. 467; 34 P L R 612; 
A IR 1933 Lah. 716; 6 R L 109; (1933) Ox. Cas, 
902; 34 Cr. L J 1095. 

(4) 16 Lah. 912; 161 Ind. Cas. 339; 37 P L R 869; 
A I R1936 Lah. 247; 8 R L 721; (1936) Gr. Cas, 205; 
37 Or. L J 432. 

(5) 21 P R 1881 Cr. 

(6) 11 P R 1918 Cr; 45 Ind. Cas. 843; 19. Cr, LJ 
Əl 


65l. b 

7) 2 Lah, 325; 65 Ind. Cas. 618; 9 P WR 1922 
Or; 23 Cr. L J 149; 4 U P L RL) 35; ATR 1992 
Lah, 237. 

(8) 137 Ind. Oas. 57; 33 P L R 25; 33 Cr. L J 377; 
Ind. Rul. (1932) Inh. 2@1. 

(9) 55 A 426; 143 Ind, Cas, 318; LR 14 A 67 Cr; 
Ind. Rul. (1933) All. 221; 31 Or, LJ 574; ALR 
1933 All, 356; (1933) A L J 479; (1933) Cr. Cas, 629, 
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Mohammad Ali (10). In Calcutta the deci- 
sions have been elmost if not quite uni- 
formly in favour of the inadmissibility of 
such evidence. See Queen-Empress v. 
Bhairab Chander Chuckerbutty (11) in 
which the leading judgment was given 
‘by Bannerjee, J., and concurred in by 
‚Maclean, O. J. Thereasoning of this judg- 
‘ment is lucid and cogent. In the same 
sense are the following decisions :—J ai 
Narayan Rai v.  Queen-Empress (12), 
Amiruddin v. Emperor (13), Legal Re- 
membrancer v. Lalit Mohan Singh Roy (14). 
In Madras there is a closely reasoned 
decision of Parker, J., against admissibility; 
Queen-Empress v. Viran (15); but in the 
contrary senseis the decision of Tangedu- 
palle Pedda Obigadu v. Emperor (16). A 
decision in Burmah favourable to the ap- 
pellant, Thein Maung v. Emperor (17), was 
also called to the attention of the Board 
as were a number of other cases which, 
however, mainly turned upon the scope and 
effect of s. 533 and upon the extent to 
which that section operated to cure defects 
and io enable statements or records not 
complying with the requirements of the 
material sections of the Code to be made 
admissible in evidence. In this case no 
question of the oporation or scope of s. 533, 
arises and their Lordships desire to ex- 
press no opinion on that matter. Itis here 
conceded that the Magistrate neither acted 
nor purported to act under s. 164 or s. 364, 
and nothing was tendered in evidence 
as recorded or purporting to be recorded 
under either of those sections. 

The matter to be considered and decid- 
ed is one of plain principle and first 
importance, namely, is such oral evidence 
as that of the Magistrate, Mr. Vasisht, 
admissible? It was said for the respond- 
ent that it was admissible just because it 
had nothing to do with s. 164, or with any 


record. It wasargued thatit was admis- 


sible by virtue of ss. 17, 21, 24 and 25 of 
the Evidence Act, 1872, just as muchas it 


(10) 56 A 302; 147 Ind. Cas. 390; (1933 A LJ 
1251; 6 R A 467; 35 Or. L J 385; A IR 1934 AlL 81; 
(1934) Cr, Cas. 145; L R 15 A 39 Cr. (F. B.). 

G1) 20 W N 702. 

(12) 17 C 862. 

(13) 45 C 557; 44 Ind. Car. 321; 22 C W N 213; 27 
O L J 148; 19 Cr. L 305. 

(14) 49 O 167; 62 Ind. Cas. 578; 25 © W N 788; 22 
Or. L J 562; A T R 1922 Cal. 342, 

(15) 9 M 224; 2 Weir 125. 

(16; 45 M 230; 69 Ind. Cas. 264; 14 L W 542; 
(1921) M W N 779; 30 M L T 107; 42 M L J 37; A 
I R 1922 Mad. 40; 23 Cr. L J 680. 

(17) (1905) 3 L B R 173, 
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would be if deposed by a person other 
than a Magistrate. It was also said, and 
with this argument their Lordships agree, 
that if the oral evidence was admissible, 
then s.9lof the Evidence Act requiring 
evidence in writing did not apply because 
the matter would, in such a case, nob be 
one which had to be reduced to writing. 
For the appellant it was said that the 
Magistrate was in a case very different 
from that of a private person, and that 
his case and his powers were dealt with 
and delimited by the Criminal Procedure 
Code, and that if this special Act dealing 
with the special subject-matter now in 
question set a limit to the powers of the 
Magistrate, the general Act could not be 
called in aid soto allow him to do some- 
thing which he was unable to do, or was 
expressly or impliedly forbidden to do, by 
the special Act. The argument was that 
there was ‘to be found by necessary im- 
plication in the Criminal Procedure Code 
a prohibition of that which was here 
attempted to be done: in other words that 
the Magistrate must proceed under s. 164, 
or not at all. 

To this contention it was answered that 
there was no ground for reading the word 
“may” in s. 164, as meaning “must” on 
the principle described in Julius v. Bishop 
of Oxford (18). There isno need,to call 
in aid this rule of construction—well recog- 
nized in principle but much debated as to 
its application. It can hardly be doubted 
that a Magistrate would not be obliged to 
record any confession made to him if, for 
example, it were that of a self-accusing 
madman or for auy other reason the Magis- 
trate thought it to be incredible or useless 
for the purposes of justice. Whether a 
Magistrate records any confession is a 
matter of duty and discretion and not of 
obligation. The rule which applies is a 
different and not less well recognised rule, 
namely, that where a power is given to 
doa certain thing in a certain way the 
thing must be done in that way or not 
at all. Other methods of performance are 
necessarily forbidden. This doctrine has 
often been applied to Courts—Taylor v. 
Taylor (19)--and although the Magistrate 
acting under this group of segtionis not 
acting as a Court, yeb he is a Judicial 
Officer, and both as a mxtter of contruc- 
tion and of good sense there ere strong 


(18) 1880) 5 App. Cas. 214; 49L J Q B 577; 42 L 
T 546; 28 W R 726; 44 J P 600. ` 
(19) (1876) 1 Ch. D 420 at p. 43], 


Bob 
reasons for applying the rule in question 
tos. 161. 

On the matter of construction, ss. 164 
and 364 must be Icoked at and construed 
together, and it would be an unnatural 
construction to hold that any other pro- 
cedure was permitted than that which is 
laid down with such minute particularity 

. in the sections themselves. Upon the con- 
struction adopted by the Crown, the only 
effect of s. 164 isto allow evidence to be 
put in a form in which it can prove itself 
under ss. 74 and £0 of the Evidence Act. 
Their Lordships are satisfied that the 
scope and extent of the section is far other 
than this, and that it is a section con- 
ferring powers on Magistrates and delimit- 
ing them. It is also to be observed that, 
if the construction contended for by the 
Crown be correct, all the precautions and 
safeguards laid down by s. 1614 and 364 
would be of such trifling value es to be 
almost idle. Any Magistrate of any rank 
could depose to a confession made by an 
accused so long as it was not induced by 
a threat or promise, without affirmatively 
satisfying himself that it was made vol- 
untarily and without showing or reading 
to the accused any vérsion of what he was 
supposed to have said or asking for the 
confession to be vouched by any signature. 
The range of magisterial confession would 
be so enlarged by this process that the 
provisions of s. 164 would almost inveit- 
ably be widely disregarded in the same 
manner as they were distegarded in the 
present case. 


As a matter of good sense, ihe position 


of-accused persons and the position of the 
Magistracy are both to be considered. An 
examination of the Code shows carefully and 
precisely defined is the procedure regulat- 
ing what may be asked of or done in the 
matter of examination of accused persons 
and as to how the results areto be re: 
corded and what use is to be made of 
such records. Nor is this surprising in a 
jurisdiction where it is not permissible for 
an accused person to give evidence on 
oath. So with regard to the Magistracy: 
it -is for obvious reasons most undesirable 
that Magistrates.and judges should be in 
the position cf witnesses in so far as it 
can be avoided. Sometimes it cannot be 
avoided, as under s. £33, but where matter 
can be made of record and, therefore, 
admissible ss“ such, there are the strongest 
reasons of policy for suppcsing -that the 
legislature designed that it should be made 
available in that form and no other. In 
e 
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their Lordships’ view it would be parti- 
cularly unfortunate if Magistrates were 
asked at all generally to act rather as 
Police Officers than as judicial persons; 
to be by reason of their position freed 
from the disability that attaches to Police 
Officers under s. 162-of the Code; snd 
to be at the same time freed, notwith- 
standing their position as Magistrates, from 
any obligation to make records under 
s. 164. In the result, they would indeed 
be relegated to the position of ordinary 
citizens as witnesses and then would be 
required to depose to matters transacted 
by them in their official capacity un- 
regulated by any statutory rules of pro- 
cedure or conduct whatever. Their Lord- 
ships are, however, clearly of opinion that 
this unforiunate position cannot in future 


arise because, in their opinion, the effect ' 


of the statute is clearly to prescribe the 
mode in which confessions are to be dealt 
with by Magistrates when mede during an 
investigation, and to render inadmissible 
any attempt to deal with them in the 
method proposed in the present case. The 
evidence of Mr. Vasisht should, therefore, 
in the opinion of their Lordships, have heen 
rejected by the Court. The admission in 
evidence of Mr. Vasisht'’s memorandum, 
such as it was, is a minor point. It does 
not appear to have been used by him 
merely to refresh his memory, but to have 
been put in asa document. This is of no 
greet importance, because if the oral evi- 
dence was allowed, perhaps no more mis- 
chief was done by the admission of the 
memorandum; but it hes always’ to, be 
remembered that weight, or apparent weight, 
is lent to oral testimony by a written version 
of it closely related in time to the events de- 
scribed, and itis an additional objection to 
the proceedings under review that such a 
record as this should have been admitted 
in evidence. i 

For these reasons their Lordships have 
humbly advised His Majesty that this 
app2al should be allowed and the convic- 
tion of the sppe'lant shouid be set aside. 

N. Appeal allowed. 

Solicitor for the Appellant:—Messrs. Hy. 
S. L. Pulak & Co. _ 

Solicitor for the Respondent :—Svlicitur, 
India Office. 
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Bombay Revenue Jurisdiction Act (X of 1876),s 4, 
cl. (b)--Applicability of ~Sutt for declaration that 
powers exercised by Government are ultra vires, 
maintainibility—Reasons, when can be non-sutted— 
Suit in Civil Court against enhanced assessment— 
Limitation—Bombay Land Revenue Code (V of 1879), 
s. 48—Rules framed in 1881—Rule 56—‘Co-termi- 
nous", whether applies to revision settlement in 
which appropriation takes place—Land appropri- 
ated subsequent to settlement-—-Land non-agricultural 
governed by non-agricultural land rules—Cl. (c) 
of s. 48 as amended in 1908—Land used under 
s, 48—Assessment of, whether subject to periodical 
revision —‘Fiaed” in cl. (c), whether means fixed in 
perpetuity—Object of cl. (c)—Interpretation of 
statutes—Crown grants and statute affecting Govern- 
ment Revenue—Interpretation— Adding of words in 
statute, when permissible. 

The provisions of s. 4, cls. (b) and (d), Bombay 
Revenue Jurisdiction Act, apply only when the suit 
hits directly at the amount or incidence of land 
revenue or to its mode of assessment or the principle 
on which it is assessed or aims directly at the al- 
teration of entries in land records and the provi- 
sions do not apply to exclude a suit which is fora 


declaration that the powers exercised by Govern- 


ment have no basis in law or that the power is ex- 
ercised contrary to the provisions of law. In order 
that a plaintiff should be non-suited by reason of 
el. (b) to s.4, Bombay Revenue Jurisdiction Act, the 
quarrel must be with the amount or incidence of a 
tax while admitting liability to pay. Lukshuman 
Narayan v. Govind (1), followed. 

. The plaintifis are bound to exhaust all remedies 
by way of appeal open to them under the Bombay 
Land Revenue Code before they come to the Civil Court 
and, therefore, limitation would start not from the 
date of the publication of the Notification levying 
enhanced assessment or notice of demand on the 
plaintiff of the enhanced assessment, but on the date 
on which his appeal to the Governor-in-Council 
failed. 

The word “co-terminous” in part 5 of r. 56, under 
s. 48, Bombay Land Revenue Code, applieg only to 
the revision settlement in the course of which the 
appropriation takes place and not to subsequent 
periods of settlement and after the expiry of the 
period of settlement in which the land has been 
appropriated, the land being non-agricultural land, 
becomes subject to the ules which relate to non- 
agricultural land. 

The assessment ordinarily fixed and payable for 
land used for any of the purposes mentioned in s. 48, 
Bombay Land Revenue Code, is subject to periodi- 
cal revisions. That being so, the word “fixed” in 
the first part of the above clause cannot mean “fixed 
in perpetuity”. 


The underlying object of cl. (0) to s. 48, Bombay 
Land Revenue Code, is to empower Government to 
fix and levy the altered assessment from the date 
of conversion, irrespective of the fact whether the 
period for which assessment levigble prior to its 
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conversion had expired or not. That being so, the 
ab.vz clause was never intended to deprive Govern- 
ment of its power of revision of assessment, and in 
the absence of any other provisicn in the Code and 
in the rules of 1881 limiting the right of Government 
to revisa the assessmont “so fixed and levied”, it 
cauld be revised at any time. 

A strict rule of combruction against tho usbject 
and in favour of the Crown applies to Crown granis 
and to statutes affecting Crown revenues. Shapurjt 
Jivanji v. Collector of Bombay (4), relied on. [p. 891, 
cl 1. 

It j: no doubt psimissilile to add words t} any 
statutory provision of law, but only where it is neces- 
sary to do so in order to give effect to the inten- 
tion of the legislatura to be ascertained from a care- 


ful consileration of the entire statute. Íp. 890, col. 
“Davis, J. C.—These seven appeals 
Nos. 4210 48 inclusive, of 1930, are all 


connected and relate to land in, the 
Huyatalishah Garden of Sukkur which, 
originally agricultural land, has heen ap- 
propriated to non-agricultural purposes, and 
the plaintiffs in the seven suits from which 
these appeals arise have sued the Secretary 
of State for a declaration thatthe order 
of Government revising and increasing the 
revenue upon their lands was ultra vires 
and void and for an injunction restraining 
the Secretary of State through his Revenue 
Officers from recovering the increased as- 
sessment. , A 

The plaintifs’ suits were dismissed in 
the lower Court by the learned Subordi- 
nate Judge who held that theyewere not 
maintainable, that they were barred by 
limitation, and that in any case Govern- 
ment had the power to revise the assess- 
ment as they had done. All the plain- 
tiffs now appeal, and itis agreed that the 
judgment in this one appeal decides all 
the appeals. The appeal argued before 
us is appeal No. 42 of 1930 which is 
against the decision in suit No. 44 of 
1927. In that-suit the assessment of Rs. 2 
has been increased to an assessment 
of Rs. 7-8-0. The question for decision 
really lies within a small compass, and 
ean be put in this way: Do the provisions 
of r. 82, Land Revenue Rules made in 
1921 under s. 214, Land Revenue Code, 
apply to the land in suit or not? The 
learned Advocate for the appellants is 
constrained to admit that if we hold that. 
the provisions of r. 82 apply, his case 
must fail. In my opinion the provisions 
of r. 82 apply, and this appeal and the 
connected swppesls must in consequence be 
dismissed. , 


“So far as the learned Subordinate Judge 
has dismissed this suit on the ground that 
it ig not maintainable, and is barred by 


288 


limitation, in my opinion he was in error. 
It is true under the Bombay Revenue 
Jurisdiction Act X of 1876, the Civil Court 
shall not exercise jurisdiction, subject to 
certain exceptions, as to any matters that 
relate to objections to the amount or in- 
cidence of any assessment of land re- 
venue authorized by Government or to the 
mode of such assessment or to the principle 
on which such assessment is fixed, nor shall 
‘a Civil Court, subject to certain exceptions, 
exercise any jurisdiction as to any claim 
against Government to be entered in a 
Revenue Survey or settlement of records 
or village papers as liable to land revenue. 
And it is under these clauses, cls. (b) 
and (d) to s. 4, that the learned Sub- 
ordinate Judge held that the plaintiff 
should be non-suited. But, in my opinion, 
these provisions apply only when the suit 
hits directly at the amount or incidence 
of land revenue or to ifs mode of assess- 
ment or the principle on which it is as- 
sessed or aims directly at the alteration 
of entries in land records end that the 
provisions do not apply to exclude a suit 
which is for a declaration that the powers 
exercised by Government have no basis 
in law or that the power is exercised con- 
trary to the provisions of law. 

So far as the plaintiff objects that the 
assessment is arbitrary or exorbitant, quite 
` clearly tHis objection would fall under s. 4, 
end to this extent his plaint is bad. But 
so far as the plaintiff attacks the legal 
basis or the legality of the acis of Govern- 
ment, to that extent, it appears to me, the 
suit can be maintained. It does not appear, 
however, that the suit es framed would 
fall within any of the provisions in the 
proviso to s. 4. The casein Lukshuman 
Narayan v. Govind (1) is an authority 
for the contention that in order that a 
plaintiff should be non-suited by resson 
of cl. (b) to s. 4, Revenue Jurisdiction 
Act, the quarrel must be with the amount 
or ‘incidence of a tax while admitting 
liability to pay. So far as the bar of 
limitation is concerned, it appears that 
the learned Judge ‘overlooked the fact that 
the plaintiffs were hound to exhaust all 
remedies by way of appeal open to them 
under the Land Revenue Code before they 
came to the® Civil Court and, therefore, 
limitation would start not from the date 
of the publication of the Notification levy- 
ing enhanced assessment or notice of dem- 
and on the plaintiff of this enhanced as- 
sessment, but on the date on which his 

(D) 28 B 74; 5 Bom, L R. 694, 
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appeal to the Governor-in-Council failed. 
This was on August 12, 1926, and the 
suit was filed on October 12, 1927. It was 
then in time. 

For the sake of convenience in discus- 
sion, seventeen survey numbers have been 
divided into two lots, one lot of five sur- 
very numbers converted prior to 1905 and 
conteined in appeals Nos. 43 and 46, and 
one lot of 12 survey numbers converted 
after 1905 but before 1913 end contained 
in the other appeals Nos. 41, 42, 44, 45 


‘and 47, because it is the contention of 


the learned Advocate for the appellants 
that the land which is appropriated from 
agricultural to non-agricultural purposes 
remains subject to the law and rules in 
force when it was converted: and that if 
the rules thereafter he rescinded or altered 
in exercise by Government of statutory 
powers, these rules cannot apply to affect 
the liabilities of the owners of 
lands previously converted. Sohe argues 
that so fer as the five survey numbers 
ecnverted before 1905 sre concerned, the 
law that applies to them is s. 48 of the 
Land Revenue Code before it was amended 
in 1901 and r. 56 of 1881; and so far as 
the lends converted after 1906 but before 
1913 are concerned, the Jew which affects 
48 as amended in 190], and 
r. 56 recast in 1995 in seven parts, while 
it is the contention of the learned Advo- 
cate for the Secretary of State that all 
lands are subject to the provisions of r. 82 
made in’ 192], for the seven parts of r. 56 
of 1925 have bern re-numbered as rr. 81 
to 87 in 1921. 


The learned Advocate for the plaintiff 
referred us to Ex. 27 on p. 22 and 


Ex. 20 on p. 8. Exhibit 27 on p. 22 is a sanad 
of 1912 snd imposes upon the appellant 
the assessment of Rs. 2 which he is now 
willing to pay, and itis the contention of 
the learned Advocate that by reason of 
that sanad the land remains liable to pay 
cnly Rs. 2 until the year 1933-34 because 
the spece left blank between the words 
“for a term of” and “yems” should be 
filled ines 1913-14" and the period for 
which the assessment should remain in 
force should be the pericd of twenty years 
which is the period applicable to this Tend 
had jt been egricultural land; and he 
relies particularly on ihe words ‘‘co-termi- 
nous” in r. 56 (5) of the Rules of 
1905. But so fər as tLe lands appropriated 
before the rulés of 1905 were made are 
concerned, the learned Advocate is even 
more imperious in his demands: itis his 


~a, 


~ 


nee 


“from time to time, and indeed it 
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contention that an assessment fixed under 
s. 48 befcre its amendment in 1901 and 
r. 56 before its amendment in 1905 re- 
mains fer ever fixed because, ins. 48, as 
it then stood, there is no provision for 
the periodical revision of assessment ; the 
words are : 

“And the assessment fixed under the provisions 
of this Act upon any land appropriated for any 
one of the above purposes shall be liable to be 
altered and fixed at a different rate, when such 
land is appropriated for any other purpose, not- 
withstanding that the term, if any, for which such 
assessment was fixed may not have expired,” 
end it is his contention that once this 
power has been exercised and altered 
assessment has been imposed upon land 
because of its altered use, the power under 
s. 48 becomes exhausted and Government 
has no further power to alter or revise the 
assessment because s. 48 as unamended 
does not refer to periodical revision nor 
does r.56in its first form and reliance is 
placed upon two Bombay cases, Jethabhoy 
v. Collector of Bombay (2), and Dadoba v. 
Collector of Bombay (3). But the cases 
more in point are the cases cited as 
Shapurji Jivanji v. Collector of Bombay 
(4), and Secretary of State v Sadashiv Ahojt 
(5). There is nothing to suggest in s. 48 
as unamended that Government has not 
power ta revise and alter the assessment 
is clear 
that s. 48 and the relevant rules have 
been emended not ‘to increase the power 
of Government but to increase the rights 
of the subjects, and that whereas before 
s. 48 was amended in 1901 Government 
could alterthe assessment from time to 
time without statutory restrictions, after 
the law was amended in 1901 restrictions 
were imposed relating to periodical revi- 
sions and these restrictions found ex- 
pression in 1. 56 of 1905. The case relat- 
ing toBombay City are not in point. They 
sre under another Act and relate to 
special end individual contrects. So far 
cs that land which comes under the un- 
emended s. 48 and r. 56 of 1881 is con- 
cerned, it is clear, Government hes power 
to revise and alter the sssessment on the 
land. 

It is, however, on the strength of r. 56 
in the Rule of 1905 that the Advocate 
for the appellant most strongly relies, for 
Le argues thatthe word ‘‘co-terminous” is 
applicable not only to the period of settle- 
ment in which the land was converted, 


(2) 25 B 752; 3 Bom. I. R 621.. 

(3) 25 B 714; 3 Bom. L R 603. 

(4) 9 B 483, 

(5) 14 Bom. L R 77; 14 Ind. Cas. 434; 36 B 290, 
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but to all subsequent periods of settle- 
ment. So that whereas according to Ex. 27 
the sanad granted in 1912, the land 
revenue was fixed fora term of years 
uncertain and ‘was liable to be enhanced 
only at certain periods, thereafter, that 
period must in any case be the same as 
the period of settlement for agricultural 
land. This took place, so far as this land 
is concerned, had it been agricultural land, 
in 1913-14, and as this land was not made 
subject tothat settlement nor was tha 
land revenuefenhanced, so itis argued it 
must be deemed to have been continued 
atthe rate fixed for the period of the 
settlement expiring in 1933-34. But the 
fallacy appears to be in the reading of 
part 5 of r. 56,for it is clearthat the 
word “co-terminous” there applies only to 
the revision settlement in the course of 
which the appropriation takes place and 
not to subsequent periods of settlement and 
that after the expiry of the period of 
settlement in which the land has been 
appropriated, the land being non-agricul- 
tural land, becomes subject to the rules 
which relate to non-agricultural land and 
in the cases now before us these are the 
And even if reliance be 
placed on Ex. 27 it is clear that the right 
to revise the assessment is therein pre« 
served to Government. So in this case, 
a new settlement of non-agriculfural land 
took place not in 1913-14 but in 1923-24 
and resulted so far as the appellant is 
concerned, in the issue of the sanad Ex. 20 
which asthe learned Advocate said, was 
accepted only under protest. 

That sanad is dated O-tober 30, 1921, 
but itis clear that the “21” is the result 
of a clerical error. New rates were levied 
only from 1925-1926 and were sanctioned 
in 1924. This clerical error, however, is 
of no assistance to the appellant. The 
date of the current settlement is given in 
the sanad itself as 1913-1914, Ex. 20. This 
is now the appellant’s document of title. 
No facts which have heen stated and no 
arguments which have been adduced 
prove that the land is not subject to the 
Rules of 192]. A reference to the Notifi- 
cation under which the Rules of 1921 
were promulgated make it clear that they 
are in supersession of all previous rules. 
Tt cannot, therefore, be contended that 
land appropriated before 1905 remains 
always subject to rules pi 1881, or the 
lands appropriated afier 1905 but before 
1913 remains always subject to the rules 
of 1905. TheRules of 1921 epply. It is 
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not contended on behalfof Government this Act upon any land appropriated for any on® 
that these rules can be used to override of tbe above purposes shall be liable to 


the specific terms of any special grant or 
lease or sanad nor have they been so 


applied. It appesis clearly, therefore, 
that however regarded, the plaintiff's 
claim must fail. This appeal and six 


connected appeals are, therefore, dismissed 
with cosis. 

Rupchand, A. J. G--The main 
point in issue in all these appeals is 
whether the revised essessment ievied by 
Government in 1926 on the survey num- 
bers in dispute is ultra vires or not. 
Section 48, Bombay Land Revenue Code of 
1879 was amended in 1901. The rules 
framed under s. 214 of the Code have 
undergone various changes. The Rules 
of 1881 were substituted by the Rules of 
1905, and the Rules of 1905 were in their 
turn substituted by the Rules of 1921 
which are now in force. Jt is argued on 
hehalf of the appellants that es all these 
survey numbers were originelly occupied 
as agricultural plotis and were subse- 
quently converted into building sites at 
different periods, they were liable to be 
assessed or re-assessed according to the 
law and the rules in force at the time of 
such conversion and not according to the 
law and rules in force in 1926. There cre 
in all 17 survey numbers in dispute. Five 
of them were converted into building sites 
prior to 1495, and the remaining 12 were 
converted into building sites between 
1905 and 1912. It is argued that in res- 
pect of the first batch of five survey 
numbers the altered assessment fixed and 
levied in respect of them was, according 
to the law then in force, fixed for ever 
and wes not subject to revision at all. 
With regard to the second batch of 19 
survey numbers it is said that the altered 
assessment fixed and levied in respect of 
them was Co-terminous with the period 
for which they were assessed as agricul- 
taral pls, and could only he revised e, 
the time or times when the assessment 
levied on them as agricultural plois could 
have been revised had they nob been 
diverted to other uses, and, it is said, that 
this could only have been done in 1934 
and nct in 1928. Now, the perlinent 
portion of s. 48 of the Cede prior to its 
amendment in 1901 was es follows: . 


“The land revenue liable under tne provisions of 
this Act shall be chargeable (a) Upon land appro- 
pristed for purposes<of agriculture, 

KD) 2h. te he 
(e) Upen land appropriated for building sites, 
And the assessment fixed under the provisions of 


be altered and fixed at a different rate when such 

land is appropriated for any other purpose, notwith- 

standing that the term, if any, for which such 

assessment was fixed, may not have expired." 
: i * * * 

In 1901 the following cause was sub- 
stituted for the last clause referred to 
above: 

“And the assessment fixed under the provisions of 
this Act upon any land appropriated for any of. the 
above purposes, shall, when such land is appropriat- 
ed for any other of the said purposes, nothwithstand- 
ing that theterm for which the assessment was fixed 
may not have expired be liable to be altered and 
fixed al a different rate by such authority and subject 
to such rules as to the fixing and periodical revision 
thereof as the Goveraor-in-Council prescribes in 
this behalf.” 


It is argued that the expression “shall 
be eltered and fixed at a different date 
waen such land is appropriated, for any 
other purpose” in the above clause prior 
to its amendment in 1901, meant “shall 
be altered and fixed in perpetuity,” and 
thet it could not therefore be revised at 
any subsequent period. Now, the expres- 
Sion “fixed” appears in two portions of the 
same clause and to interpret it in two 
different ways would, in the circumstances 
of the present case, be against all canons 
of construction. It is not seriously dis- 
puted that the assessment ordinarily fixed 
and payable for land used for any of the 
purposes mentioned in s. 48 was subject 
to periodical revisions. That being so, the 
word “fixed” in the first part of the above 
clause cannot mean “äxed in perpetuity”; 
and the same meaning would ordinarily 
be attached to it when used in the second 
part of the same clause. 

It is ro doubt permissible to add. 
words to any statutory provision of law, 
but only where it is necessary to doso in 
order to give effect to the intention of the 
legislature to be escertained from a 
careful consideration of the entire statute: 
Rex v. Ethridge (6) at p. 28*. The learn- 
ed Advocate has been unable to draw 
cur attention toany part of the statute 
which makes it necessary for us to add 
ihe words ‘in perpetuity” as is suggested. 
Apart from the fact that the expression 
“fixed” must receive the same meaning in 
two paris of the same clause, a reference 
to s. 1020f the Code makes it abundant- 
ly clear that the assessment fixed and 
levied for different purposes is liable to 
be revised at such periods not exceeding 
thirty years in the case of lands appro- 


_ 6) (1909) 2 KB H. 
*Page of (1902) 2 K B.—[#d] 
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priated for agriculture and at such periods 
not exceeding ninety-nine years in the case 
of building sites as the Government 
might from time to time fix. That be- 
ing so, it is again dificult to see how the 
legislature could have intended to deprive 
Government of its power of revision and 
to declare an assessment fixed and levied 
at ihetime of conversion of land to a 
different use as being fixed in perpetui- 
ly. 

The underlying object of this clause is 
apparent. It ıs intended to empower Gov- 
ernment tolix and levy the altered as- 
sessment fromthe date of conversion, 
irrespective of the fact whether the period 
for which assessment levieble prior to its 
conversion had expired or not. That be- 
ing. so, the above clause was never intend- 
ed to deprive Government of its power of 
revision of assessment, and in the absence 
of any other provision in tLe Code and in 
the rules of 1591 limiting the right of 
Government to revise the assessment “so 
fixed and levied”, it could be revised at 
any time, There is also a third reason 
equally strong for not accepting the con- 
tention of the learned Advocate, It is 
well settled that a strict rule of construc- 
iion against the subject and in favour of 
the Crown appliesto Crown grants and 
10 statutes affecting Crown revenues: 
Halsbury’s Laws of England, Vol 6, para. 
719 and Vol. 10, para. 327 and Shapurji 
Jivanji ve Collector of Bombay (4). In the 
Bombay case referred to above the holder 
cfa piece of land called Foras Toka lend 
objected to the right of Government to 
enhance the assessment already fixed and 
it was held that in the absence of proof 
that under the express grant or contract 
or any provision of law, such assessment 
had been permanently fixed, the plaint- 
iffy had no cause of action, and it was 
pointed out thatas the plaintiff was sett- 
ing up a right in derogation of the 
tight of the sovereign to assess 
the land at his discretion ‘strict proof of 
such right must be given and ihat no 
presumption was admissible against the 
Crown from mere lapse of time : Nullum 
tempus occurrit regi.’ 

These observations apply to the circum- 
stances of the present case. No period of 
revision of assessment heving been fixed 
in respect of the five converted Survey Num- 
bers it was Open to Government to enhance 
the assessment in 1920. Whe same reason- 
ing equally applies to the remaining 
twelve survey numbers; andthe subse- 
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quent changes inthe Act, and the rules 
relied upon by the learned Advocate do 
not touch the pointin issue. The amend- 
ment of s. 48 in 1901 was intended to 
makeit clear that the altered assessment 
fixed ot the time of conversion was to be 
subject tc such rules es tothe fixing and 
periodical revision thereof ads the Gover- 
nor-in-Council prescribed in that behalf. 
It was, therefore, incumbent upon the ap- 
pellants to prove thet the Governor-in- 
Council had fixed a periodical revision of 
lands converted as building sites. Our gl- 
tention has not been invited to any rule 
or order in thatbehalf. But reliance has 
been placedon çr. 56 (v) of the Rules 
of 1905, and onacopy of a sanad Ex. 27 
issued in respect of one of the twelve 
plots in accordance with the form given in 
Appendix E of the Rules of 1905. 

Now all that r. 56 (v) provides 
is, ‘that the period for which altered as- 
sessment is ordinarily to be fixed shall in 
a case falling under r.l be co-ter- 
minous withthe survey settlement of the 
land appropriated to non-agricultural pur- 
poses, and shall inacase falling under 
1. 2orr.3 be fifty years from the date 
of the grant of permission to appropriate 
the land to non-agricultural purposes. The 
lands in dispute fall under cl. (1) and 
therefore the pericd for which the alter- 
ed assessment was payable wasto be co- 
terminous with the period, if any, fixed 
for survey settlement of the land appro- 
priated to non-agricultural purposes. As 
no such period was fixed, it could be 
revised at anytime. Assuming for the 
moment that the period tur which the 
altered assessment wss payable was co- 
terminous with the period fixed for the land 
as agricultural before its conversion, that 
period expired in 1913, and after the ex- 
piry of that period the assessment could 
be revised at any time. The sanad Ex. 27 
reads: 

“Sanad given under r. 56 (2) of the Rules under 
s. 214, Land Revenue Code: Whereas the land 
hereinafter described by measurement and by the 
poundaries specified in the Schedule (and deli- 
neated inthe map hereto appended) and forming 
(part of) survey Nos, 22 and 23 inthe village of 
New Sukkur in the Taluka Sukkur, District 
Sukkur, registered inthe name of Gianchand wd. 
Sukhramdas and Dwarkadas wd. Ramchand, 
resident of Sukkur, and at prese@t held by Gian- 
chand wd. Sukhramdas and Dwarkadas wd, Ram- 
chand, resident of Sukkur has been hithereto as- 
sessed as land appropriated for purposes of agri- 
culture at the rate of Rs. 6-8-0 and whereas the 
said land has been appropriated to building or 


other non-agricultural purposes and such assess- 
ment has thereby become lisble under s. 48, 
* 
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Bombay Land Revenue Code, 1879, to be altered 
and fixed ata different rate of Rs. 65 (sixty-five); 
Now, this is to certify that under the provisions 
of the said Cods and rules in force thereunder 
the assessment of the amount to be paid annual- 
ly as land revenue on the said land has 
been fixed for a term of years from 
August 1, 1912, at the sum of Rs 21-12-90 (figure) 
rupees twety-one annas twelve only and local cess 
Re. 1-5-0 payable in each year of the said terms 
by instalments of the amounts and accruing due 
on the dates following, that is to say lst instal- 
ment of kharif. On the expriy ofthe said term, 
and at such further intervals as may be from 
time to time directed by Government in this be- 
half, the assessment aforesaid will be liable to 
revision in accordance with the said Code and 
the rules and orders for the time being in forces 
thereunder. (Phen follows the schedule,.” 


The sanad is in accordance with Appx. E 
of the Rules of 1905. The number of years 
for which the assessment of Rs. 65 per 
year was to continue is left blank for the 
simple reason that at that time no period 
was fixed by Government during’ which 
such assessment was payable. It was with- 
in the competence of Government to fix 
any period not exceeding thirty years for 
lands used for agricultural purposes and 
not exceeding ninety-nine years for lands 
used for non-agricultural purposes. The 
period of revision of assessment fixed by 
Government ot that time in respect of 
agricultural lands was ten years, but no 
period appears to have been fixed for 
revision ofeassessment of lands appro- 
priated as building sites. That being 
so, whatever be the meaning to be attach- 
ed tor. 56 (5), the assessment fixed with 
regard to the lends converted as building 
siles between 1905 and 1912 could pe 
revised at any timeor ab any rate at 
any time after 1913 when ihe period fixed 
for assessment of these lends as agricultural 
lands came ta an end. The assess- 
ment has been revised in 1926 in ac- 
cordance with the rules then in force. 
The orders passed by Government in that 
behalf are, therefore, not only not ultra 
vires Lub sreintra vires cf the Act and the 
rules framed thereunder for the time being 
in force. For these reasons I agree with the 
learned Judicial Commissioner that these 
appeals fail on the merits. I also agree 
with the learned Judicial Commissioner that 
the suits having been filed within one 
year of the dala of the final order passed 
by Government rejecting the appeal of 
ihe plaintiffs, the suits are within time 
and that in so far es the plaintiffs have 
challenged ihe order of Government as 
being ultra vires, the suits are not barred 
by any provision of the Bombay Revenue 
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Jurisdiction Act, and that in so far as 
the plaintiffs have challenged the rate 
at which the revised assessment is charg- 
ed, they are barred under the said Act. 
I agree that these appeals should be dis- 
missed with costs. 


D. Appeal dismissed, 


LAHORE HIGH COURT 
Second Civil Appeal No. 2188 of 1935 
February 27, 1936 
Bure, J. 
PARMA NAND—Pratntire— 
APPELLANT 
versus 
THARU LAL AND OTHERS——DEFENDANTS 


h — RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 63, s. 144—Dismissal of objections—At- 
tachment set astde—Dismissal order, if vacated — 


Failure to bring suit under r. 63, whether makes. 


dismissal order conclusive- Alienation of property, 
after dismissal of attachment but before re-attach- 
ment -Whether contrary to attachment- Decree re- 
versed -Attachment, if continues—Decree again in 
favour of same party—Attachment, if revives and 
relates back to first attachment. 

The summary order of dismissal of objections 
under O. XXI, r. 58, Civil Prcecedure Code, is vacated, 
if the attashment itself is set aside and the property 
in question is not sold andthe failure of the object to 
bring a suit under ©. XXI, r. 63, does not make 
ths dismissal order conclusive against him. Fateh 
Din v Qutab Din (1), Chet Singh v. Gujar Singh (2), 
Habib Ullah v. Mahmood (3), Manilal Girdhar v., 
Nathalalt Mahasukhram (4) and Najzim-un-nissa Bibi 
v. Nachar-ud-Din Sardar (5), relied on. Bijai Saran 
Sahi v. Deo Kishen Prasad (8) and Qamar-ud-Din 


Ahmad v. Jawahir Lal (9), distinguished. Par . 


meshar Din v. Debi Prasad (6) and Bhuria v. Bali- 
ram (7), dissented from. 

The attachment which cannot legally continue 
after the reversal of the decree and which wag 
actually rem ved cannot be deemed to have revived 
and to relate back to the date of the original attach- 
ment when 2 decree was again passed in plaintiti's 
favour for th2 second time. 

When a stranger puichases property at an auction 
sale he does not lore his rights merely because the 
deeree i: subsequently reversed. Mukhoda Dassi v. 
Gopal Chandra Dutta (10), referred to. 

The cbject of attachment is to give notice to the 
judement-debtor and the public about the creditor's 
claim and to prohibit a private alienation of the 
property attachel, The prohibition, however, oper- 
ates only against an alienation which is contrary 
to the particular attachment and no other. But 
when the attachment is removed, there is mo bar 
left to any alienation until the property is again 
attached. 


S. ©. A. from the decree of the District 
Judge, Mianwali, dated August 30, 1935, 
afirming that ofthe Subordinate Judge, 
as Class, Bhakkar, dated August 27, 
1934. 


‘ai Ae 
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Messrs. Chiranjiwa Lal Aggarwal and 
Mela Ram, for the Appellant. 

Mr. Jiwan Lal Kapur, for the Respon- 
dents. 

Judgment.—The material facis of the 
case for the purposes of this second ap- 
peal may be shortly stated as follows:— 

On April 2, 1928, Neb Raj (defendant 
No. 3) obtained an ex parie money decree 
against Punnu Lal (defendant No. 2) and 
his father Ganesh Das (now deceased). 
Ganesh Das, who was a contractor had 
some money due by the District Board, 
Mianwali. He assigned the bill on which 
the money was due to him to Tharu Lal 
(defendant No. 1) by application to the 
District Board, dated April 8, 1928, end 
the Chairman, District Board, ordered ac- 
cordingly that the cheque on account of 
the bill should be prepared in the name 
of Tharu Lal. In the meantime Punnu 
Ram and Ganesh Das had taken steps to 
get theex parte decree set aside, but it 
was again confirmed after hearing their 
objections on October 1, 1928. 

On January 2,1929, Neb Raj took out 
execution and got the debt due to Ganesh 
Das by the District Board, Mianwali, at- 
tached in execulion. Tharu Lal to whom 
the debt has been assigned as stated above, 
raised objections under O. XXI, r. 58, but 
the objections were dismissed. In the 
meantime, Punnu Lal and Ganesh Das bad 
gone tothe High Court on the revision 
side and got the decree against them set 
aside and the case was remanded for re- 
decision on May ?, 1929. Thereupon the 
learned Subordinate Judge directed the 
execution application of Neb Raj to be 
struck off and refused to continue the at- 
tachment of the debt pending final decision 
as prayed for by him. Oa a reference 
from the District Board, the Subordinate 
Judge intimated that the attachment had 
been withdrawn and the debt due to Ganesh 
Das was thereon paid to Tharu Lal accord- 
ing to his instructions, on May 11, 1929. 

After remand, the case was once more 
ae in plaintiff's favour on February 15, 


Jae 

Neb Baj put in a second application 
for execution on February 16, 1932, and 
prayed that asum of Rs. 896, which had 
been paid to Tharu Lal be attached. He 
alleged that the assignment in favour of 
Tharu Lal was ficlitious and fraudulent and 
that no debt was really due from Ganesh 
Das to Tharu Lal. Notice was issued to 
Tharu Lal but he failed to appear. The 
money was then treated as a debt due to 
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Ganesh Das, and auctioned and wes pur- 
chased by Parma Nend, tke present plain- 
tiff for Rs. 200 on July 28, 1932. Pama 
Nand then instituted the present suit tor 
recovery of the «mount from Theru Lal, 
defendant. 

Plaintiff's pless were: (i) that the assign- 
ment in feveur of Thain Lel was fraud- 
ulent,; there being no debt due to him by 
Ganesh Das; (ii) that the objections of 
Tharu Lal under O. KAI, r. 58, Civil Pro- 
cedure Cede, having been dismissed and he 
having failed toinstitule è suit to estab- 
lish his title -as; required by O. XXIL 
r. 63, Civil Precedure Cede, the order became 
final; (iii) that the assignment should be 
deemed to have been made during the 
pendency of ihe attachment: fur although 
the attachment was once removed when the 
decree was set aside by the High Court 
it revived, when a decree was passed once 
more after remand and related back to the 
date of the original assignment: (iv) that in 
any case es Tharu Lal failed to appear 
when notice was issued to himin the prc- 
ceedings on the second application for exe- 
cution, he should be deemed to have ad- 
mitied the decree-holder's claim io attach 
the debt and the matter should be held to 
be res judicata constructively; (v) that the 
suit was time-barred. 


The trial Court dismissed the suit and.the 


decision was confirmed on appeal. The 
plaintiff has now come up in second 
appeal, 


The learned District Judge has found 
that the assignment of the debt by Ganesh 
Das in favour of Tharu Lal was made for 
a valid considersticn end this finding of 
fact is no longer «pen to question in second 
appeal. The contention that Tharu Lal 
having failed to institute a suit under 
O. XXI, r, 63, Civil Precedure Code, the 
dismissal of his objecticns has become final 
has also little force. For, there is ample au- 
thority for the propcsition, that the summary 
order of dismissal of objections, is vacated 
if tLe attachment itself is set aside and 
the property in questionis not sold, as it 
happened inthe present case : vide, Fateh 
Din v. Qutab Din (1), Chet Singh v. Gujar 
Singh (2), Habib Ullah v. diahmood (3) 
Manilal Girdhar v. Nathala? Mahasukhran, 
(4), Najim-un-Nissa Bibi y. Nuachar-ud- 


Q) 3 Leh. 7; 67 Ind. Cas. 513; A 121922 Lah, 108, 
(2) ATR 1931 Lah. 74; 131 14d. Cas, 295; Ind, Rul 
(1931) Lah. 385. 
(3) 56 A 537; 148 Ind. Cas, 676; 1934) A LJ 19: 4 
I R 1934 All, 267; 6 R A 767 UF. BD. i 
e (4) 45 B 561; 59 Ind. Oae. 774; 22 Bom, L R 1446, 
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Din Sardar (5), ete. The next contention 
that the attachment should be deemed to 
have revived on the psssing of the decree 
after remand also does not appearto me 
to be sound. The learned Counsel relied 
mainly on Parmeshar Din v. Debt Prasad 
48 Ind. Gas. 386 (6), Bhuria v. Baliram 65 
Ind. Cas. 220 (7), Bijai Saran Sahi v. Deo 
Kishen Prasad (8), and Qamar-ud-Din 
Ahmad v. Jaurahir- Lal (9), in support 
of this contention. Ido not think the Privy 
Counsel ruling Qamar-ud-Din Ahmad v. 
Jawahir Lal (9), is of any help, because, 
in that case, no final order had beeu pas- 
sed at all in the previous execution pro- 
ceedings and it was therefore held that 
those proceedings were only revived on a 
subsequent application. Bijai Saran Sahi 
v. Deo Kishen Prasad (8), is also easily 
distinguishable as the Court had merely 
consigned the case to the record room to 
suit its convenience and the first attach- 
ment had not been withdrawn at all. The 
other two cases, which are Single Bench 
rulings of the Judicial Commissioners of 
Oudh and Nagpur, lend some support to 
the learned Counsel's contention; but with 
all respect for the learned Judge's views, 
I must say that I see no goodreason why 
the previous attachment which could not 
legally continue after the reversai of the 
first decree on May 2, 1929, and was act- 
ually renloved on May 6, 1929, should be 
deemed to have revived and to relate back 
to the date of the original attachment when 
a decree was passed in plaintiff's favour for 
the second time on February 15, 1932. The 
Jearned Judges have relied on the provi- 
sions of s. 144, Civil Procedure Code, by 
“way of analogy, but that section only per- 
mits restitution ‘as faras may be’. I do 
not think it is intended to justify restitu- 
tion when third parties’ rights intervene. 
Tor instance, it bhas been held that when a 
stranger purchases property at an auction 
sale he does not lose his rights merely 
‘because the decree is subsequently re- 
versed: Mukhode Dassi v. Gopal Chandra 
Dutta (10). 

I am aware that there are cerlain re- 
ported cases in which it has been held 
that the order of attachment revives, when 

(5) 51 © 548; 83 Ind. Car. 233; 39 C L J 418; AIR 
1924 Cal 744. © 

(6) 48 Ind. Caz, 386; A IR 1918 Oudh 303. 

(7) 65 Ind. Cas, 220; A I R 1992 Nag. 138, 


(8) AIR 1926 All. 734; 97 Ind. Cas. 102; HAL J 
901; 48 A 698. A 

(9) 27 A 334; 2 A L J 397;1CLJ38; 90 WN 
601,15 M L J 258; 32 I A 102; 7 Bem. L R 433; 8 Sar. 
P C J 810 (P, C). 

(10) 260 734, s 
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a suit brought under O. XXI, r 63, to set 
aside its release, succeeds. But the de- 
cision in these cases (vide ‘Ran Chandra 
v. Mudeshwar Singh (11), Authatya Hegade 
v. Manjaiya Shetty. (12), is really based 
on the wording of O. XXI, r. 63, Civil Pro- 
cedure Code, which says thet the order 
under O. XXI, r. 58, Civil Procedure Code, 
is conclusive, subject to the result of the 
suit instituted under that rule. If, there- 
fore, the suit challenging the release of 
attachment succeeds, it is possible to hold 
that the order releasing the property 16 
ipso facto set aside and consequeutly the 
original attachment revives. But there is 
no provision of this kind applicable to the 
release from attachment in the present case. 
The attachment was released in the present 
case owing to the reversal of the decree 
and the case falls therefore under O. XXI, 
1. 55, which says {hat in such cases the 
attachment shall be deemed to be with- 
drawn.’ It will thus appear that even if 
no order of release had been passed this 
result would automatically have followed. 
In the present instance not only a specific 
order was passed, but the money was paid 
to Tharu Lal efter reference to the Court. 
The parties concerned were thus led to 
think by the Court itself, that the pay- 
ment to Tharu Lal was valid and open to 
no legal objection. To hold that the first 
attachment revived on the revival of the 
decree, is not only not supported by any 
distinct provision of law, but would, in the 
circumstances of this case, be obviously 
inequitable and prejudicial to the rights of 
innocent third parties. The object of at- 
tachment is to give notice to the judgment- 
debtor and the public about the creditor's 
claim and to prohibit a private alienation 
of the property attached. The prohibition, 
however, operates only against an aliena- 
tion which is contrary to the particular 
attachment and no other (vide s. 64, Civil 
Procedure Code). In the present case, when 
the first attachment was removed 
there was no bar left to any alienation, 
until the second attachment took place. It 
may be noticed in this connection tnat when 
execution proceedings commenced for the 
second time, tke decree-ho'der kimself 
asked for 2 fresh attachment and not merely 
for the revival of any old attachment. As 
the old attachment had been removed, this 


11) 3301158; 10 0 W N 978. 
a 45 M 84; 69"Ind. Cas. 642; 14 LW 371; AIR 
1922 Mad. 176; (92) M WN 642; 41M L 393, 
(13) ATR 1934 Lah, 395; 159 Ind, Cas, 1053; 7 R L 
57; 36 P LR 241, d 
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was obviously the only course open 10 
him. 

It has been held with reference to 
O. XXI, r. 57, Civil Procedure Code, thst 
when the previous attachment closes, no 
fresh sale can take place without a fresh 
attachment and that an alienation between 
the cessation of the first attacument ond the 
effecting of the second, isnot void (see 
Daim Shah v. Vir Bhan (18), Lakhpat 
Rai v. Mayya Mal (14). The same prin- 
ciplé would, in my opinion, apply to the 
cessation of attachment under O. AKAIT, 55, 
Civil Procedure Code. The learned Counsel 
for the appellant urged that the wording 
used in O. XXI, r. 55, is ‘that the attach- 
ment shall be deemedto be withdrawn,’ 
while in O. XXI, r. 57, the wording is 
‘that the attachment shall cease. I do not 
think this difference in wording is of signi- 
ficance so far as the point under considera- 
tion is concerned. In Dular Singh v. Ram 
Chander (15), property had been attached 
‘before judgment but asa result of the dis- 
missal of the suit the attachment ceased. 
On appeal, the suit was decreed, but it was 
held that this had not the effect of reviving 
the old attachment. Tbe present case ap- 
pears to stand on the same fooling. 

For all the reasons stated above, I hold 
that the first attachment did not revive in 
the circumstances of this case, and the pay- 
ment made by thé District Board to Tharu 
Lal, defendant No. 1, was valid. 


The next point for consideration is whe- 
ther the matter can be looked upon as res 
judicata owing to Tharu Lal’s failure to 
appear and object in the.course of the 
second execution proceedings, which were 
commenced on February .16, 1932. The 
learned Counsel relics mainly on the pro- 
visions of XXI r. 63-A as framed by this 
Court. The learned District Judge has 
remarked that this rule came into force 
only after the present suit was lodged. The 
learned Counsel points out that this is not 
correct and that as amatter of fact, the 
tule came into force on May 5, 1932. 
Notice was, however, admittedly issued to 
Tharu. Lal before this date and not with 
reference to this rule. Under the circum- 
stances, JI do not see how this rule can 
help the appellant at all. It was next urged 
‘that the matter should be held to be con- 
structively res judicata. But Explanation 
VI tos. 11, Civil Procedure, Code, cannot 


(14) A IR 1924 Lah. 645; 75 Ind. Cas, 824. 
__ (5) AIR 1934 All, 165; 147 Ind. Gas. 509; (1933) A 
“ud 1501; 6 R A 480, 
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apply as there was no ‘former suit within 
the meaning of that section. 

On the above findings, it is unnecessary 
to consider tke question of limitation. for, 
if there was a valid payment to Tharu Lal 
és held above, the plaintiff cannot recover 
the amount from him. However, even ifit 
is supposed that the payment was not valid, 
it seems to mo that the cause of action ac- 
erued when the payment was mede on 
May 11, 1929. Tne plaintiff could only 
purchase the right, tille ond interest of the 
judgment-deblor at the auction sale, Ac- 
cording tothe plaintiff's case, the money 
was. illegally paid to Tharu Lel on the 
above date and hence must, I think, be 
locked upon asa debt, which became due 
to ihe judyment-debtor from the above 
date. Article 62 appears to be applicable 
28 the ‘money must be considered to kave 
been received by Tharu Lal on behalf of 
the judgment-debtor’. The claim was, 
therefore, time-barred even at the date of 
auction. I donot think this could be pro- 
perly treated as a case of money lying 
in trust with defendant No. 1 on behalf of 
Ganesh Duss. 


I dismiss the appeal with costs. 


D. Appeal dismissed. 


PATNA HIGH COURT 

Civil Revision Petitions Nos. 676 to 631 

of 1935 
March 23, 1936 
AGARWALA AND ROWLAND, JJ. 

BENGAL COAL Co., Lrp.—PETITIONER 

VETSUS 
BRIJDEO NARAYAN SINGH— 
OPPOSITE PARTY i 

Stay of suit—Inherent powerof High Court— 
Interest of justice—Lease—Lessee covenanting to 
start working mine—Mine not worked—Suit for 
damages for breach of covenant—Suit by Secretary 
of Stute against lessor and lessee for declaration 
that lessor had no title to minerals —Stay of lessor's 
suit—Propriety of. 

Under a mining lease, the lessees covenanted to 
start the development of the prospective ccal mine 
as soon as possible after the commencement cf the 
term ofthe lease. The lessor filed guits in respect 
of the leases claiming to recoverfrem the lessee, 
by way ofdamages for breach cf the cuvenant in 
iespect of the commencement of the working of the 
mines. Tho defendant lessee applied for stay of the 
hearing of the suit pending the disposal of another 
suit by the Secietary of State against the lessor 
and its lessee for declaration thatthe former had 
no right tothe minerals and that the lessee had no 
valid title to them, The stay was deolined ; | 
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Held, that the case was one in which 
was desliable that the lessor’s suit should be stayed 

_ pending the decision of the suit brought Ly the Secre- 
tary.of State. Harnand Lal v. Chatarbhuj (1) and 
Kadu Mall-Jetha Nand v. Tilak Ram (2), referred to. 


C. Rev. P.from an order of the Deputy 
Magistrate, Sub-Judge of Palamau, dated 
‘November 18, 1935. 

Messrs. P. R. Das, S. M. Mullick and N. 
N. Roy, for the Petitioner. 

The Government Pleader for the Opposite 
Party. 


Agarwala, J—In 1921 the Chainpur 
Estate which wasthen and 1s now under 
‘the Court of Wards granted to the peti- 
tioner. The Bengal Coal Company, six 
mining leases in respect of the Hutar 
Coal field. The leassees covenanted to start 
the development of the prospective coal 
mine as som as possible after the commence- 
ment of the term of the lease, and also un- 
dertook not to despatch coal or allow it to 
be despatched otherwise than by railway. 
Upito that time there was no railway near 
and 1148 now still six miles from it. In 
1935 sixgsuits were. instituted by the 
lessor ip respect of the six leases claiming 
to regter from the lessee, by way of 
damages for breach of the covenant 
jin respect of the commencement 
of the working of the mines a sum 
of one lakh fifty-two thousand and odd. 
The defendant in that. suit namely, the 
lessee, applied tothe Court below for stay 
- of the hearing of the suit pending the 
disposal of another suit which had been 
instituted in 1933 by the Secretary of State 
against the Chainpur Estate and its lessee. 
© In that suit the Secretary of State prays 
for declaration that defendant No.1 has 
no right inthe minerals and that defen- 
dant No.2 has acquired no valid title to 
them; and also prays for direct vacant 
_ possession on the adjudication of his rights. 
The Court below declined to stay the suit. 
It is admitted bythe learned Advocate 
who appears for-the petitioner, the lessee, 
on this present application, that he cannot 
ask us to interfere with the order of the 
Court below on either of the grounds 
-mentioned ins. 115, Civil Procedure Code, 
on which ęur revisional jurisdiction is 
based. But the learned Advocate con- 
tends that this Court has inherent power 
to stay proceedings where that course is 
desirable or #ecessary in the interest of 
justice or to prevent an abuse of the 
process of the Court. This he contends is 
„an instance in which itis eminently, in 
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the interest of justice that the suits 
against him by his lessor should be stayed 
pending the decision ofthe rights ofthe 
lessor in the suit instituted by the Bec- 
relary of State. Reference was madè to 
two decisions in which the inherent power 
of the Court was invoked, namely Harnand 


aac’ 


Lal v. Chaturbhuj (1), and a decision of > 


the Lahore High Court in Kadu Mall- 
Jetia Nand v. Tilak Ram (2). The latter 
case wes very obvioulsy one in which it 
was desirable for the Court to exercise its 
inherent power to prevent an abuse of its 
process. No question arises with regard to 
the abuse of process of the Court in the 
present instance; butthere is a serious 
question which arises on the construction of 
the leases granted to the petitioner as to his 
liability for the claim made against him 
in the present case. Should the Secretary 
of State's contention that the Chainpur 
Estate has no right in the minerals be 
proved to be correct, the present petitioner 
would be a trepasser so far as the under- 
ground rights are concerned, and there- 
fore, would not be entitled to work the 
minerals. 

Taking inlo consideration all the cir- 
cumstances of the case, this appears to 
me to be onein which itis desirable that 
the lessors suit against the lessee shoulda 
be stayed on proper terms pending the 
decision of the suit brought by the Sec- 
retary of State. I would, therefore, order 
suits Nos. 2 to7 of 1935 in the Court of 
the Deputy Magistrate, Subordinate Judge, 
Palamau, be stayed pending the decisicn 
of tille suit No. 18 of 1933 in the same 
Court, onthe. present petitioner furnisa- 
ing, tothe satisfaction of the Court betow,:. 
security in immovable property for -the 
amount claimed in suits Nos. 2to.7. The 
Subordinate Judge will be at liberty from 
time to time to call upon the present peli- 
tioner to increase the amount of the secu- 
rity inthe event of an inordinate delay 
in the disposal ofthe title suit resulting 
in the cccumuletion of heavy interest on 
the claim in the present suit. The parties 
will bear their own costs of this applica- 
tion. 

Rowland, J.—I agree. 

N. Order accordingly. 


(1) 48 A 356; 93 Tod. Cas. 285; A IR 1926 AIL 
212; 24 A LJ 375. h 

2) 10 Lah. LJ 470; 113 Ind. Cas, 783; A I R 1929 
Lah, 12. . 
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CALCUTTA HIGH COURT 
Civil Appeals frem Original Decrees 
Nos. 226 and 227 of 1931 and 17 and 18 of 
1933 with Cross-objection in No. 17 of 1933 
: May 10, 1935 
MUKERJL AND S. M. Guosn, JJ. 
SURENDRA. KUMAR ROY CHOUDHURY 
AND OTHERS—APPELLANTS 
VETSUS 
AHMED NAWAB CHOUDHURY 
; AND OTAERS—RESPONDENTS 4 
Landlord and tenant — Encroachment by tenant on 
adjoining waste land— Eff ect— Possession by trespasser 
ma Constructive possession—Adveree possessiou—Onus. 
` It would be centrary both to principle. and autho- 
rity to imply constructive possession in favour of a 
wrong-doer, when he has actually ceased to have 


. possession of the subject-matter, s> as to enable 


‘him to obtain a title by limitation. Secretary of 
State for India v. Krishnamont Gupta (5), referred to. 

Where a person without any colour of right wrong- 
fully takes possession as a trespasser of the pro- 
perty of another, any title which h3 may acquire 


‘ by adverse possession will be strictly limited to 


what he has actually so possessed. Nageshwar Bux 
Roy v. Bengal Coal Company, Limited (6), referred to. 
Adverse possession need not be brcught to the 


knowledge of the person against whom it is to. 


operate. This proposition is nevertheless subject to 
the qualification that when the party claiming by 
adverse poszession fails to show that the person 
possessed against by exercising due vigilance ought 
to hava been aware of what is happsning, his claim 
must fail, whether his possession bs adequate in 
continuity or not. Maharaja Srishchandra Nandy v. 
Baijnath Jugal Kishore (10), referred to. [p. 903, cal. 1.] 

The onus ig on the person who bases his title on 
adverse possession to show by clear and unequi- 
vocal evidence that his possessin was hostile to the 
veal owner and amounted to a denial of his title to 
the property claimed Ejaz Ali Qurdwai v. Special 
Manager, Court of Wards, Balrampur Estate (11>, re- 
ferred to, 

The doctrine that a ienant’s possəssion is the 
Possession of his landlord, which appears to have 
been carried rather too far in some old decisions, 
cannot legitimately apply in cases of lands which do 
mot in fact balong to the landlord. 

If a tenant daring his tenancy encroaches upon 
the adjoining waste land and holds it with his own 
tenure until the expiration of the tenancy, he is 
considered to have made the encrcachment not for 
his own benefis bat for that cf hie landlord; and 
ifs has acquired a titlsagainet a third person by an 
adverse po3s2ssion, he has acquired it for his Jaudlord 
ani not for himself. Ths qualifying words in this 
Proposition of law “and hulds it with his owa tenure 
until the expiration of the tenancy” must not b2 over- 
looked. Although the title which the tenant acquires 
over the landë by encroaciimant iz acquirea by him 
for the banelit or his owa landlord, the latter cannot 
avail of that bənsfit until ths expiration of the 
tenancy. Harl of Lisburne v. Davies (Li), Whitmore 
v. Humphries (13), Kingsmili v. Mittard (16), An- 
drews v, Hailes (1/) and Gosros Das Koy v. Issur 
Chunder Bose (Ly), referred to, 


_C. As. against the decrees of the Addi- 
tional Subordinate Judge, bst Court of 
nee Tipperah at Comilla, dated Marcy 28, 
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Messrs. Atul Ch.. Gupta, Bankim Ch. 
Banerjee and Dhirendra Krishna Rou, for 
the Appellants. 

Dr. S. C. Basak, Messrs. Rama Prosad 
Mukhopadhaya, Bhagirath Ch. Das, Jog- 
neshwar Mondal, for the Respondents. 

Mr. Surjya Kumar Aich, for the Deputy 
Registrar. 

Judgment.—Tkese four appeals have’ 
arisen out of as many suits which were 
instituted by the heirs of the late Nawab 
Mohammad Ali, Nawab Choudhri Khan 
Bahedur of Paschimgaon whose estate is 
now under the management of the Court 
of Wards. Appeal No. 226 of 1981 has 
arisen out of Suit No. 32, No. 227 of 1931 
out of Suit No. 33, and No.17 of 1933 out 
of Suit No. 34. These three suits were 
instituted in 1927, but were numbered in 
1929 when they were given these numbers. 
The other Appeal No. 18 of 1933, has 
arisen out of another suit which was insti- 
tuled in 1926 but was re-numbered as 
No. 35 of 1929 and tried along with the 
aforementioned three suits. The plaintiffs in 
all the four suits are the owners of Touzi 
No. 100 of the Tipperah Collectorate and 
the lands concerned therein are situate. 
ina village named Mouzah Doulkhar witk- 
in Pargana Homnabad in the District of 
Tipperah. The village appertains to two 
touzis, namely Nos. 100 and 315 between 
which its lands are divided. . 

It will be convenient to take up the first 
three appeals first. The third party defend- 
ants in the suits out of which these three 
appeals have arisen are the owners in 
zemindari right of Touzi No. 315; the first 
party defendants are tenure-holders under 
the said gemindars: and the second 
party defendants are ryvis holding under 
said tenure-holders. Tne plaintiffs’ case in 
these suits is that their prececessor-in-inter- 
est was in possession of village Dowlkhar 
of Touzi No. 100 by realising renis from 
tenants and keeping seme lands in khas 
patit ; that in 1802 B. S. (wrongly stated 
in the plaints as 1301 B.S.), there was a 
survey made by him of Teuzi No. 100 
by relaying and demarcating the bounda- 
ties of Thak Chaks and it was then 
found that the first party defendants or 
their predecessors were holding wrongful 
pessession of he lands.in suit tifough their 
tenants the second party defendants; that 
there upon the plaintiffs’ predecessor was 
about to take action for ejecting the wrong- 
deers but eventually the matter was emi- 
cably settled, tke said: first party defend- 
ants or their predecessqr taking settlement 
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of those lands by executing kabiliyats in 
his favour. It was alleged further that in 
the last District Survey and Settlement 
operations, the records whereof were finally 
published in 1920, the said lands were 
recorded in the maliki khatian of the 
plaintiffs’ predecessor as appertaining to 
Touzi No. 100 up tothe attestation stage, 
but subsequently owing to objections filed 
by the third pariy defendants under s. 103- 
A of the Bengal Tenancy Act, the entries 
were changed and the lands in suit were 
recorded as appertaining to Touzi No. 315 
of the third party defendants and as includ- 
ed in the taluk of the first party defendants. 
The suits were fled as the said entries 
might adversely affect the plaintiffs’ inter- 
est. The substantial prayers were Ist, dec- 
laration of the plaintiffs’ zémindari right 
and right by adverse possession; 2nd, eject- 
ment against the first party defendants 
on the ground that their tenures under the 
plaintiffs were forfeited, as they had in 
the objection cases under s. 103-A, Bengal 
Tenancy Act repudiated the plaintiffs’ title 
and set upthe title of the third party 
defendants ; and 3rd, khas possession by 
„eviction of the second party defendants in 
tase they put forward any plea against 
the plaintiffs’ interest. 

The third party defendants and the first 
party defendants filed written statements 
in these three suits. It is unnecessary to 
refer to these written statements in detail, 
because the scope of the controversy at 
the present stage has been very much re- 
duced by reason of the fact that it is only 
one of the parties, namely, the third party 
defendants who have preferred these ap- 
peals and the ground on which the ap- 
peals have been pressed is also a limited 
one. The first party defendants of Suit 
No. 32 practically supported the plaintiffs, 
asserting that {he landsin that suit appertain 
to Touzt No. 100 and are in their possession 
as tenure-holder under the plaintiffs. The 
first party defendants of Suits Ncs. 33 and 
34 denied the plaintiffs’ title to the lands 
in those suits, except as regards two of the 
plots concerned in the latter suit and al- 
leged that they appertained to Tovuzi 
No. 315 of theihird party defendants. In 
all the three suils the first party defend- 
ants denied that any forfeiture had been 
incurred. 

The defence of the third party defend- 
__ ants, who aib the appellants in these ap- 

. peals, was that the lands in these suits did 
not appertain to Towzi No. 100 but to Touzi 
No. 315 of which the original maliks were 


SURENDRA KUMAR ROY v. AIMED NAWAB (CAL) 


163 1C 

Mohammad Roshan Chowdhury and others 
and were in the possession of the said 
proprietors as part of the said Touzi, that 
on the Bhadra 23, 1266, B.S. the predeces- 
sol-in-interest of the first party defendants 


TOE TEN 


obtained puini settlement of these and o her , 


lands from the said proprietors; that the 
said proprietors were thus in possession of 
the suit lands by realising rent from the 
first party defendants who in their turn 
took rents therefor, from the tenants, the 
second party defendants ; and thatin 1912 
the third party defendants became pro- 
prietors of Touzt No. 315 by purchase in 
execution of a mortgage decree. As the re- 
sult ofa local investigation held by a Com- 
missioner in these three suits it has now 
een found, and that finding is no longer 
disputed, that 122.76 acres out of the lands 
of Suit No. 32, 95.34 acres out of the lands 
in Suit No. 33 and the whole of the lands 
i.e. 2.74 acres, of Suit No. 34 appertain to 
Teuzi No. 100. The plaintiffs did not serio- 
usly claim any lands outside their Touei 
No. 100; and the defence of the appellants, 
as pressed in the Court below, as regards 
such lands as lay outside their own Touzi 
No. 315 and fell within Touzt No. 100 Was, 
as the Court below has stated, the follow- 
ng i 

“Between the third party defendants and their 
predecessors-in-interest they have been in possession 
of the landsin question for upwards of 70 years, 
The plaintiffs having been out of possession for 
this considerable period, their suits are barred by 
limitation as well. The kabuliyats alleged to have 
been executed by the first party defendants, in the 
plaints do not confer any right on the plaintifis 
for they are collusive and colourable,” 

The Subordinate Judge has overruled 
this defence.. He has referred to the evi- 
dence which the tenants, examined as wit- 
nesses on behalf of the appellants, have 
given, and has observed that their evidence 
showed that they were not sure under which 
touzi the’ lends held by them, lay. He 
has also observed that the tenants did 
not point out their lands to.the Commis- 
sioner when the Commissioner went 
to the locality. And he has observ- 
ed further that it has not been satisfac- 
torily proved thatthe proprietors of Tuuzi 
No. 100 had any knowledge that the lands 
which lay in their tovzi were being adver- 
sely possessed by the tenants of the patni- 
dars. On these grounds the learned Judge 
has decreed the three suits in favour of 
the plaintiffs, declering their zemindari 
right to sucheof the lands therein as fall 
within Touzi No. 100 end declaring further 
that they would be entitled to get fixed 
rentals in respect of the said lands (viz, 


| 


| 
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Rs. 30 in Suit No. 32, Rs. 25 in Suit No. 33 
and Rs. 1-4-0 in Suit No. 34) from the 
first party defendants, but refusing their 
“prayer as regards khas possession. 

The principal contention which has been 


‘ urged in these appeals is what is recited 


‘in the passage quoted above from the 


judg.nent of the Court below. To explain 
this contention it is necessary to 
State a few more facts. On 
Bhadra 21, 1236, B. 5. (September 10, 
1859) one Mohamed Alì and three 
other persons obtained a puini settle- 


ment of four kismats or villages, of 
which Doulkhar was one, from Muham- 
mad Roshan Chowdhury on payment of 
selami of Rs. 3,039 and agreeing to pay 
an annual rent of Rs. 1,235 (Ex. M). It 
is not disputed that the interest thus 
acquired was a putni interest which 
appertains to Teuzi No. 315 which was 
subsequently created. The putni was sold 
at a Regulation sale for arrears of rent 
and purchased by one Moulvi Muhammad 
Nazim Talukdar on Bhadra 18, 1285 
B. He subsequently sold off the patni 
in parts to fivé sets of persons during 
whose time, in 1900, there was another 
sale under the Regulation for arrears of 
rent. The purchasers who acquired the 
puint at that sale subsequently sold their 
shares to the said five sets of persons or 
their heirs. _ These latter are the first party 
defendants in these suits, These first 
party defendants, as stated in the plaints 
in these Suits executed kabuliats in favour 
of the Plaintiffs predecessor in respect 
of the suit lands in 1306 B. S. on agreeing to 
pay rents to him therefore:—kabuliat Ex. 1 
for the lends in Suit No. 32, the rent 
fixed being Rs. 30; kabuliat Ex. 3 for the 
lands of Suit No. 33 with rent Rs. 25 and 
kabuliat Ex. 2 for the lands of Suit No. 34 
with rent Rs.1-4-0. 

It is through the possession of the 
patnidars the first party defendants and 
their predecessors, that the appellants, > 
the third party defendants, ssek to 
estiblish thair title to the lands which 
have been fouad to lie outside their own 
Touzi No. 315 and within the plaintiffs’ 
Touzi No. 10), The putni kabuliat Ex. M 
of 1266 B.S. (1859) contains no boundaries. 
A mirash potta Ex. R, dated 1272 B. 8. 
(1866) granted by a co-sharer putnidar 
Muhammad Ashgar is on the record, but 
it is not known whether it ‘relates to any 
of these lands. Mr. Gupta on behalf of 
the appellants has relied principally on 
ten kabuliats which Moulyi Muhammad 
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Nazim Talukdar took -from tenants 
immediately after his purchase of the, 
putni on Bhadral8th, 1235 B.S. These 
kabuliyats are Exs. P, Q, S. Z 94, Z79, Z53, 
270, 2490, Z97 and Zs9 and are dated 
Kartick to Magh 1285 B. S. ‘I'he general 
nature of these kabuliats was that they 
were in respect of specific quantities of 
hasil and patit lands lying within specified 
boundaries but premising that they 
appertained tothe putni as held under the 
third party defendants; and some of these 
kabuliats described the lands taken settle- 
ment of under them as being holdings 
of persons named who had previously been 
in occupation thereof as tenants. He has 
also referred to some other kabuliats 
dated later than 1285 B. S. similarly 
executed by tenants in favour of the 
puinidars (E. G. Ex. Z 88 dated 1230 B. S. 
and Ex.72 dated 1291 B. S.) which also show 
that well over 12 years before 1306 B.S. 
when the putnidarsattorned to the plaintiffs 
the putnidars had been in possession of 
the lands covered by these documents. And 
he has formulated his contention, on which 
he takes his stand in these three appeals, 
in these words :— ý 
“When a tenant encroaches upon the land of a 
neighbouring own2rand poszesses the land as part 
of his tenancy, his adverse possession is on behalf 
of his own landlord, and after the requisite period 
of such possession it is that landlord who gets 
title to the land. It makes no difference if the 
tenant was not paying any additional rent for 
the land of which he is thus in adverse p.szession, 
Once title by adverse possession has already accrued 
to the said landlord in this way, that title will not 
be affected if the tenant then begins to pay rent to 
the true owner, that is to say the neighbouring 
owner; the positiun being exactly the same as if 
the land was from the very beginning his own land 


. of which the tenant had taken settlement”. 


Mr. Gupta has also drawn our attention 
to two other classes of documents: one 
class showing that in respect of the lands 
covered by nine out of the aforementioned 
ten kabuliats of 1285 B.S. the dealings of 
the puinidars as wellas of their tenants 
were just the same as would be the 
ordinary course of dealing with regard 
to real tenancies. (Such documents, e. g. 
are:—Eixhibits Z84 and Z82, re kabuliat 
Ex. Z53; Ex. Z69, 468, Zi5 and Z37 re 
kabuliat Ex. Z70; Exs. O, Z146, Z157, 
Z150, Z163, Z59 and Z29, re kibuliat Ex. P; 


"Ex. Z45 re kabuliat Es. Z39 Exs. O aad W 


re kabuliat Bs. Q Exs. Z, Z161, V,ZI, 425, 
Z148 and Z16l, +e kibwiiat Ex. 5. 
Exs. Z139, 2463, Z42 and Z5], re kabuliat 
Z9Ł Ex. Z142, Z138 and Z4l, ve kabuliat 
Ex, Z90; and Exa 451, Z92 and Z93 
re kabuliat Hx. Z97);. and another class 
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showing that even after attorning to the 
plaintifis’ predecessor the putnidars went 
on treating the lends «s lands held by them 
under the plaintiffs’ tuuzt (e.g. Ex. Zi7, 
Z232, Z78, Z44, Z43, Z5Ł and O.) 

Mr. Gupta hes also ergued that the 
kind of possession which the putnidars 
through their tenants exercised on the 
lands of Touzi No. 100 was sufficient in 
the eye of law to constitule such adverse 
possession as would reckon for the purpose 
of extinguishing the title of the true 
owner and of creating title in favour of 
tke trespasser and that for that purpose 
it is not necessary thet adverse possession 
should be exercised tothe knowledge of the 
true owner. He has also contended that 
such evidence as there is of possession in 
these lands cn ihe part of the plaintifis 
and their predecessor, even after the 
. allornment intkeir favour in 1306 .B. S. 
was not of a character which could 
` possibly affect ike title which the appel- 
lants had already acquired, because tke 
putnidars even after such attornment 
never’ repudiated the title cf the 
appellants nor surrendered their leases, 
but on the other hand continued to assert 
their own right in tke lands as though 
they were holding the lands under the 
appellants. 

Mr. Gupta has attacked the kubuliats 
Exts. 1,2 and 3 which were executed by the 
putnidars in 1316 B. S. as collusive and 
fraudulent; the trifling nature of the rents 
` provided for therein being the chief factor 
relied upon in this connection. We can 
‘see no indication of fraud or of. collusicn 
in these kabuliats and the emallness of the 
rents provided for therein Las been suffici- 


ently explained by the learned Judge :s 


being due to the uncertainty ofthe title 
of the plaintiffs’ predecessor which the 
peculiar circumstances of the case had 
brought about in respect of these lends. 
16 is not suggested that the putnidars, by 
executing these skabuliats, intended to 
deprive or succeeded in depriving the 
appellants of any ients which they were 
bound to pay fcr their pami for it was 
the puint ient end nothing more 
that tLey hed been paying even though 
they were eholding tlese extra lands and 


realising in respect of them from the 
tenants wko were cccupying them. The 
learned Judge les found that at the 


survey that was Leld in 1502 B. S. the 
Officers of the proprietors of Toret No. 315, 
‘that is to say of the appellants, were 
present; and this finding has been assailed. 
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Tke evidence on which this finding hes 
been arrived at is rot very clear end 
such evidence cs is there on the point 
would not peiheps justily a positive 
finding thet by the result of that survey 
the eppellants became bound. But fer 
ike purposes of the questicns we have 


to consider now the finding is im- 
material. 

Dr. Basak has taken great pains to 
establish that the kabuliais which the 


putnidars took from the tenants were more 
cr less in the nature of paper transac- 


a Ta Nana, “ 


tions and are of title value as evidence . 


of possession on the part of the putnidars 


or of their tenants. He has pointed out 
that in the putni kabuliat Ex. M of 1266 


B. S. there is reference toa chitfa, andin , 


other documents also some chitias are 
mentioned; and he has complained that 
none of these chiitas hes been produced 
by the appellants. He hes taken usin 
detail though the documents which are 
meant to show actual realisation of rents 
by the putnidars and has shown us thet such 
dakhilas end iLeir counterfoils es have 
been prcduced on behalf of the appel- 
lants do not take us beyond 1294 B. 5. 
and that then again there is hardly any- 
thing showing that they related to the 
lands in these suits; that the earliest 
talabbakis produced are of the years 1295 
and 1296 B. S. and the next one in point 
of date is of the year 1303 B. S. no 
explanation being offered as 1egards the 
omission to produce those for the interven- 
ing years; that no jama kharach of 
amdani or any other papers of any year 
prior to 1203 B: S. hes been produced; 
and that there is really no certainty, 
regularity or continuity disclcsed by tLe 
papeis as regards the collecticns which 
the putnidars cre clleged to have made 
from the tencnis in respect of the lands, 
Ho hes ecmpleincd clso thet the 
dcevmentery evider.ce which has been 


_pioduced cn behalf of the eppellants. to 


show that the puinidars treated the 
kabuliats which they had taken frem their 
tenants as having created letl tenancies, 
e.g. by chtaining rent Ccecrees, putting 
up the holdings io sale, re-cetiling tLe 
lands with tLe purchasers, ete., is evidence 
which ielated to enly a fewof the tenancies 
end also evidence cf not a vely con- 
vincing description. We have carefully 
ecnsidered all-these arguments of Dr. Basak 
end here examined the materials on which 
they are founded. But we must say that 
we are unable to accept the view’ which 


ne agape 
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he contends for. Such materials as the 
appellants, who it should be noted only 
came in 1912 as purchasers of . Touzi 
No. 315, have been able to produce do, in 
our judgment, suffice for the purpose of 
establishing that the putnidars’ transactions 


in respect of the suit land, in so far 
as they are covered by the ten 
kabuliats of 12:5, B. S. were such 


as would ordinarily be if the tenancies 
were real and bona fide tenancies and 
that the putnidars were in possession of 
the said lands by receipt of rents for 
the tenancies and otherwise just in the 
‘game way-as any landlord would be in 
possession of lands in the occupation of 
tenants who hold reat and bona fide 
tenancies under him. - 
Dr. Basak, however, has placed before 
the documentary evidence, which 
the. plaintiffs have adduced for the purpose 
of establishing that since 1306 B.S. when 
the puinidars attorned to them by execu- 
ting the kabuliats Exs. 1, 2 and 3, the 
plaintiffs have been in possession of the 
suit lands. The more important of the 
evidence referred to in this connection 
consists of the amdanis (Hx. 7 series) for 
the years 1307 to 1330 B. S., talabbakis 
(Ex. 8 series) for 1807 to 1329 B. S. and 
the counterfoils (Hx. 9 series) for 1307 to 
1328 B.S; the period covered by these 
papers is an unbroken period commencing 
from. the dates of the kabuliats and runn- 
ing right up to the institution of these 
suits. The learned Judge in his judgment 
has referred to certain other documents 
establishing the genuineness of the afore- 
said papers, €. g. kabuliats Exs. 23 to 53; 
rent decree Ex. 54, Register Ex. 55. 

The transactions referred to on behalf 
of the appellants for the purpose of 
establishing that even after executing 
kabuliats Exs. 1, 2 and 3 in favour of lhe 
plaintiffs the putnidars went on dealing 
with the lands as held by them under 
their putni are relied upon by them for 
a double purpose; Istly—For showing 
that by reason of these transactions the 
possession of the putnidars, and so their 
own possession too, in these lands con- 
tinued uninterrupted notwithstanding the 
said three kabuliats; and 2ndly for establish- 
ing that the plaintiffs’ possession was 
interrupted and consequently their title 
was affected, Dr. Basak has dealt with 
these documents in detail and has shown 
us that these (ransactions ate by no means 
any new transactions effected by the 
putnidars in assertion of their rights as 
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such, and that they are only such transac- 
tions as they were bound to resort to in 
order to keep up the tenancies they had 
already created before and to enforce 
their own rights in” respect of those 
tenancies; and that one of these transac- 
tions at any rate covered some lands which 
admittedly belonged to Touzi No. 315. 
In our judgment these transactions are 
of no real importence; they add nothing 
io the weight of the materials on which 
the eppellants’ claim rests; and they 
detract nothing from the possession of the 
plaintifis, for thereby the attornment the 
plaintiff's predecessor had obtained from 
the putnidars wes not affected, nor was there 
any interruption of or interference with the 
plaintiffs’ right to receive the rents under 
the three kabuliats which was all that 
title and possession any longer meant to 
them. 

We find, therefore, that the possession 
which the putnidars had in the lands of 
the ten kabuliats of 1285 B. S. referred to 
above was just the kind of possession 
which a tenant of a tenure would have 
when he has encroached upon lands, 
adjoining or near about his tenure, which 
belong not to his own landlord but to a 
stranger. The fact that the putnidars them- 
selves were not in actual possession of 
the lands bub were in possession of them 
through tenants makes no differetce. We 
find also that they purported to take pos- 
session of the lands and settle them with 
tenants by taking kabuliats from them on 
the declaration that the lands appertained 
to their pummi under the appellants’ pre- 
decessors. We also find that such posses- 
sion extended over a period well over 
twelve years. We find further that after 
that period was over and waen as the 
result of the survey if was discovered 
that the lands fell outside the patni and 
belonged to the plaintiffs’ predecessor they, 
in 13U6 B.S, attorned to the litter and 
that since then and up to the institution 
of the suit the plaintits’ predecessor and 
thereafier tha plaintiffs have been in 
possession of the lands througa the said 
putnidars. f i 

On these findings we have to consider, first, 
whether a title to the lands by adverse 
possession accrued to the putn®iars, extin- 
guishing the title of the plaintiyvs’ predeces- 
sor; and secondly, waelher the eppellants 
themselves have acquired g title to the 
lands which can prevail over that of the 
plaintiffs. 


Possession which the law regards as 
s 
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adverse possession sufficient for ihe pur- 
pose has been explained in various cases, 
out of which a few of the leading ones will 
now be referred to. In the case of Radha- 
mont Debi v. Collector of Khulna (1), Lord 
Robertson, said that the possession required 
must be adequate in continuity, in publicity 
and in extent. In Basanta Kumar Roy v. 
Secretary of State for India (2, Lerd 
Sumner ohserved:— 

“ Tt is impossible, says Lord Halsbury in Marshall 
v. Taylor (3), to speak with exact precision about 
the degree of possesion or dispossession that will do, 
unless you have regard, as Lord Justice Cotton said 
in Leigh v. Jack (4), to the nature of the property.” 

In the case of Secretary of State for India 
v. Krishnamoni Gupta (5), Lord Davey has 
pointed out that it would be contrary both 
to principle and authority to imply con- 
structive possession in favour ofa wrong- 
doer, when he has actually ceased to have 
possession of the subject-matter, so as to 
enable him to obtain a title by limitation, 
for when by submergence the subject- 
matter remains derelict the constructive 
possession of it is, if anywhere, in the true 
owner. 

The doctrine that where a person without 
any colour of right wrongfully takes posses- 
sion as a trespasser of the preperty of 
another, any title which he may acquire by 
adverse possession will be strictly limited 
to what he has actually so possessed is well 
established: Nageshwar Bux Roy v. Bengal 
Coal Company, Limited (6). And the appli- 
cability of this doctrine to minerals lying in 
different strata or seems (?) has heen ex- 
plained in Bhupendra Narain Sinha v. 
Rajeswar Prasad Bhakat (7). 

It would also be profitable for the present 
purpose to quote on this part of the law a 
passage from the decision of the Judicial 
Committee in the case of Secretary of State 
for India in Council v. : Debendralal Khan, 

(1) 27 I A 136; 27 C 943:4C WN 597; 2 Bem. LR 
599; 7 Sar. 714(P. C). 

(2) 441A 104; 40 Ind. Cas. 337° 44 O 858; 1 PL 
W 593; 32 MLJ 595;21 C0 WN 642; 15 A L J 398- 
25 OL J487; 19 Bom. L R 480; (1917) M W N 482: 6 
L W 117; 22 M L T 310 (P. C). | 
ga I) l Oh. 641; 64 L J Ch, 416; 12 R 310; 72 L 

4) (180) 5 Ex. D 264; 49 L J Ex, 2960; Vv : 

914 ; ? ;4 Bem, ; N 

an as ree ty d. © EE 

A 29; nd. Cas. 315; 4 

166. 60 M L J 183; 33 L W 169; 320 A in 365" 33 © L 
J 81 & 487; Ind. Rul. (1931) P C 59; (1931 M W N 121: 
33 Bom, L R 425; 12 PLT 251; 15 RD 194; 10 Pat’ 
407; (1931) A L J 587 (P. C), i 
(7) 58 I A 228; 142 Ind. Cas. 610: AIR 1931 P C 


162; 35 C W N 870; (1931) A L J 566: 34 L W 1 
Rul. (1931) P © 194; 54 O LJ 137; (1981) ALJ as: 


33 Bom. L R 1273; 61 M L J 632; 59 0 80(P. ©). 
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(8), a case of alleged acquistion of right by 
adverse pessession to a fishery in a portion of 
a navigable river and soa case in which the 
requisite elements of such possession would 
have to be examined with the ulmost care 
and the doctrine that there can be no pre- 
sumption of constructive possession in 
favour of the wrong-doer would have to be 
most rightly applied. Their Lordships after 
adopting the dictum of Lord Robertson in 
Radhamoni Debi's case (1) observed thus: 

‘The classical requirement is that the possession 
should be nec vi nec clam nee precario. Mr. Dunne, 
for the Crown appeared to desiderate that the adverse 
possession should be shown to have been brought to 
the knowledge of the Crown, but in their Lordships’ 
opinion there is no authority for this requirement. 
It is sufficient that the possession be overt and with- 
out any attempt at concealment so that the person 
against whom time is running ought, if he exer- 
cises due diligence, to -be aware of what is happen- 
ing. Ifthe rights of the Crown have been openly 
usurped, it cannot be heard to plead that the fact was 
not brought to itsnotice * * * Jt may be added 
that it is not necessary in crderto establish adverse 
possession that the proof of acts of possession should 
cover every moment of the requisite period. Though 
the possession “be not proved to have continued 
every moment, month or year, yet ordinary possession 
will be sufficient ad victoriam cause although it be 
proposed in the terms of a cc ntinual possession, 
guia probatis extremis praesumuntur media, if the 
distance be not great: (Stair's Institution of the Law 
of Scotland IV 40, 20).” The fact of possession may 
be continuous though the several acts of posses- 
sicn are at considerable intervals, How many such 
acts will infer the fect is a question of proof and 
presumption independent of prescription; Millar on. 
Prescription p. 36. The nature of the requisite pos- 
session must necessarily vary with the nature of the 
subject possessed.” n 3 

In Basanta Kumar Roy's case (2), it was 
said by their Lordships: 

“An exclusive ‘adverse possession for a sufficient 
period may be made cut, inspite of occasional acts 
done by the former owner on the grcund for a specific 
purpose from time to time.” 

But if tke cwner shows that ke too has 
been exercising during the currency of his 
title, various acts of ‘possession then the 
quality of ilere acts, even although they 
might have feiled to constitule adverse pos- 
se:sicn es against another, may be abund- 
antly sufficient 10 destroy that adequacy or 
interrupt that exclusiveness end continuity 
which is dem:nded under the statute: 
Kuthali Mootharvar v. Peringati Kunharan 
Kutty (9). ; 

Tre proposition that adverse possession 
need not be brought to the kncwledge of the 

(8) 61 I A 18; 147 Ind. Cas. 657; 6 RPC; AIR 
1931 PC 17; 11 O W N 217; (1934) M W N 212; 68 ML 
J 239; 39 L W 271; 38 O W N 337; 12 R 136; 16 RD 
107; 59 O L J 269; 86l C 262 (P. 0). 

(9) 48 I A 395; 66 Ind. Cas. 451; 44 M 883; 14 LW 
721; (1921) M W N 847; 41 ML J 650; 30 ML T 42; 96 
C W N 666; 24 Bem. L R 669; A I R1922 P © 18] 
@®. O) 
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person against whom it is to operate has 
been reaffirmed in the case of Maharaja Srish 
Chandra Nandy v. Baijnath Jugal Kishore 
(i0), in which their Lordships have further 
pointed out thatthe proposition is never- 
theless subject to the qualification that when 
the party claiming by adverse possession 
fails to show that the person possessed 
against by exercising due vigilance ought 
to have been aware of what was happening, 
his.claim must fail, whether his possession 
be adequate in continuity or not, Andina 
later decision of the Judicial Committee in 
‘the case of Ejaz Alt Quidwaiv. The Sp2cial 
Manager, Courtof Wards, Balrampur Estate 
(11), it has been observed that the princi- 
pie of law is firmly established that the 
onus is on the person who bases his title 
on adverse possession to show by clear and 
unequivocal evidence that his possession was 
hostile to the real owner and amounted to a 
denial of his title to the property claimed. 
Now, there is one point which has to be 
made perfectly plain at this stage. In this 
case it is net pretended that it can be main- 
tained thatthe appellants themselves were 
in adverse pessession as against the plaint- 
iffs and their predecessor by remaining in 
possession through the puinidars with the 
result that thereby the title of the plaintiffs 
and their predecessor was lost and the 
appellants acquired title. Such a position 
could not pessibly be maintained because 
there was no privity as between the appel- 
lanis and the putnidars in respect of the 
possession which the latter had in the lands, 
There is no principle of agency or delegated 
authority which can possibly be invoked. 
And the doctrine that a tenant’s possession is 
the possession of his landlord, which appears 
to have been carried rather too far in some 
old decisions, cannot, in our judgment, 
legitimately apply in cases of lands which 
do not in fact belong to the landlord. 
Thisis acase in which the appellants 
claim to have acquired title because the 
putnidars holding under them have acquir- 
ed a title by adverse possession which the 
putnidars, it is said, must be held to have 
acquired for the benefit ofthe appellants. 
The first thing to be seen, therefore, is 


(10) 39 © W N 352; 153 Ind. Cas. 929; 19035 OL R 
128; AI R 1935 PC 36, 1935A L R 161; 1 BR 316;7 
R PC 130; (1935) O W N 252; 41 L W 237;16 PLT 
143; (1935) M W N 169; 61 O L J 96; 68M L J 600; 37 
Bom. L R 323; 14 Pat. 327; (1935) A L J 740; 62 


40, . 

(11) 61 CL J 102; 154 Ind. Cas. 27; (1935) OV 
178; 1935 O L R 150; 1 B R 321;7 R PC 138; AI 
ah P C53; 41 LW 242; 68 M LJ 397; (19355 AL 

4, 
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as could in law create a title in their 
favour as against the plaintiffs. In such 
a case the doctrine applicable is that where 
a tenant holding under a porticular lend- 
lord possesses lands belonging to another 
landlord, he can plead limitation against 
the latter only if he holda the lands against . 
the latter and in denial of the latter's title. 
The puinidars, no doubt, were in posses- 
sion of the lands through their tenants. But 
there were two distinctive features of their 
possession, neither of which should be over- 
looked. The first feature follows as a 
consequence of the doctrine that the adver- 
seness of possession depends on the extent 
of the claim of right under which posses- 
sion is obtained and kept. The claim of 
the puinidars was in assertion of a limited 
interest in the lendsas being included 
under the'r patni, and their claim was thus 
restricted toa limited interest and so their 
possession was adverse tothat extent only. 
If the lands belonged to the appellants but 
were outside the putni, the putnidars by 
holding the lands as such could never have, 
by efflux of time, acquired by adverse pos- 
session of their limited interest anything 
more than aright to hold the lands under 
the appellants. It is difficult to see how, 
because the lands belonged to the plaintiffs 
predecessor, they can have, by their as- 
sertion ofa limited interest, onl? acquired 
any absolute or proprietary title Lo the lands 
for the benefit of themselves or of the ap- 
pellanis. The second feature is that though 
possession itself is prima facie adverse 
aud exclusive, there was not in the present 
case any indication that the putnidars, by 
declaring that thelends were included in 
their putni and remaining in p possession of 
them through their tenants, did anything 
which mounted ta a denial of 
the title of the plaintiffs’ predecessor. 
There is an essential distinction between 
the declaration thet they regarded the 
lands as belonging to the appellants and 
the denial that is necessary and which 
implies something more namely that they 
did not belong to the plaintiffs’ pre- 
decessor. i : 
The hostile character of the possession 
which is an essential condition for the 
applicability of the dostrin® referred to 
above is not established, unless ib is esta- 
blished by clear and unequivocal evidence 
that there was an intentionton ihe part. of 
the putnidars to exclude the plaintiffs’ 
predecessor even though he was the real 
owner. This ingredient, in our opinion, ig 


> 
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. entirely absent in the present "čase : and 
“we may go further and say that the fact 


_ that the putnidars readily attorned 


to the 
plaintiffs’ predecessor when as the result of 
the Survey in 1309 B.S. it was found that 


‘ike lands fell within Touzi No. 100, goes a 


. long away to prove the contrary. 


. was this that the putnidars 


4 


d 


, cculd have accrued 


-predecessor 


The true 
position in the eye of Jaw, in our judgment, 
intended to 
hold the lands through their tenants in an 
interest subordinate to one set of persons, 
namely the appellanis, under the belief 
that they were the real owners, and later 
on when they discovered that 
another person, namely the plaintiffs’ 
was the real owner they 
began to hold under the latter. In such 
circumstances, in our opinion, nejiher any 
absolute title nor any limited interest, as 
against the plaintiffs or their predecessor 
to the putnidars . by 
reason of the possession they had. 

In the view which we have justtexpressed, 


_ tke second question,, namely whether by 


reason of acquisition of atitlein the put- 


“nidars, the appellants acquired a title in the 


lands, does not really arise. But as the 


. proposition which Mr. Gupta has formulat- 


ed and,or the correctness of which depends 
his clients’ claim of title-to the lands 
falling within the plaintiffs’ Touzi No. 100 
has been argued before us, we propose to 
examine it. At the outset we may observe 
that if the proposition is accepted in its 
entirety it means nothing less than this 
that in a country like India where there is 


. noend of gradation of interests, for every 


encroachment that en actual occupier of 
land makes on the lands of a neighbouring 
owner, a series of similar interests one 
above the other would be created in res- 


“ pect of the encroached lands, for the benefit 


. of the actual occupier and of the succes- 


- Gupla saw the difficulties 


sive holders of the interests superior to his 
own. In other words, not merely would 
rights to the encroached lands be created in 
their favour, bul liabilities which aie 
counterparts of such right would also accrue 
against them andto their prejudice. Mr. 
which the prc- 
position, if accepted, would give rise to: 
but his reply wasthat no such difficulties 
would arise inthe present case. To test 


. the correctness or otherwise of a proposition 
. of law, hypcthetical or extreme cases may 


legitimately be taken into account. But apart 
from all this the question is, is tLe proposi- 
tion correct? We haye carefully examined the 


. propcsition and we are clearly of opinion 


that it is not correct. 
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Amongst the decisions óf the Indian 
Courts which have been cited in support of 
the proposition, there are a few which have 
to be referred to in the first place. The 
first case is that of Watson & Co. Y. 
The Government (12). It is necessary to 


examine the facisof the case in order to. 


see what exactly was laid down in it: Within 
the ambit of the putni mehal of the plain- 
tiffs there were certain ghatwali lands 
which were taken possession of by Govern- 
ment, anda separate jumma having been 
fixed on the Ghatwali tenure, it was record- 
ed in the Collectorate as a distinct and 
separate estate; the ghatwal wint on en- 
eroaching upon the landsof the putni, on 
which preceedings being started in the 
Collectorate the Deputy Collector included 
seme ofthe lands within ike boundaries 
of the Ghatwali tenure end prepared a 


was instituted for the 
map, and for the 
plaintiffs’ mal rightin the Jands alleged 
io have been encroached upon. In 
that cese the ghatwal ss well as the 
Government were defendants and they both 
separately pleaded limitation. It was held 
thatthe Government was entitled to take 
that plea. The proposition of law that 
wes relied upon by the majority of the 
Full Bench in arriving at that conclusion, 
to take it frum the judgment of cne of the 
learned Judges, namely Lcch, J. was 
enunicated thus: 5 
‘Tf a talugdar paying a fixed jumma to his 
zemindar, encroached upon the properly of a 
neighbouring zemirdar, he pays no increase of rent 
to his own landlord fcr lands so acquired: and 
if the injured zcmindar sleep over his right and 
donot seek to recover possession within the period 
allowed by law the talukdar and the zemindar may 
cflectually plead the law of Emitaticn against him, 
Why should the sme iule nct ke applicable to 
the case of these ghatwals? Ifa ghatwal trespass, 
the party injuredis bound to take steps to remedy 
the injury in proper time. If ie sleep over his 


correction of the 


right why shculd he ncticse bis ramedy as in 
cther cases ? ‘The concuct cf tle Chaiwals may 


be reprehensible in appropriating ihe property of 
anot} er, but it is no worse then that cf the talukdar, 
whom I have suy posed under similar circumstances; 


and if the talukdarand his zen.indar could plead - 


limitation ts againsta arty seekirg to recover pes- 


_ session, why shculd not the ghatwal and Govern- 


ment his zemindar, be able to take the same plea ?” 


And in tLe judgment-of Shvmbhoo Nath 
Pandit, J., there isa passage also which 
deserves to be quoted here. 

“Whether the landsin dispute are partsof the 
original ghatwali tenure or represent the encroach- 
ments of the ghatwals upon the zemindari lands 
it dces not alter the state of things. Government 


(12) 3 W R73, 


confirmation of the 


-a map showing the same as such. The suit” 


ee 
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can hold adversely to the plaintiff through the 
ghatwals, if they have held the lands as ghaiwals’. 


All that this case lays down is that in such 


< circumstances it is open to the encroaching 


` tenant es well as 


his own landlord to 
plead in a suit by the injured landlord 
that the latier has lost his title; and that 
in cerlain circumstances (in that case, the 
ghatwals holding as ghatwals) it isopen to 
the tenant's own landlord to assert that 


- he himself has beenin possession through 


a G 


-is presumed, in the 


‘to have made 


his tenant. The case, in our opinion, 
does not go any further and lay down 
thst by reason of the title which may have 
accrued tothe tenant by his adverse pos- 
session for the statutory period the pro- 
prietory right in defeasance of the title 
of the injured landlord must accrue to the 
tenants’ own landlord. 


In the case of Nuddyarchand Shaha v. 


Meajan (13) Garth, ©. J., Beverley, J, con- 
curring, referred to the cases of Earl of 
Lisburne v. Davies (14) and Whitmore v. 
Humphries (15) as laying down that under 
the English Law en encroachment made 
bya tenant upon land adjoining to, or 
even in the neighbourhood of his holding 
absence of strong 
evidence to the contrary, to he made for 
the benefit of the landlord, and observed 
that this rule applies to al] land ‘so en- 
croached upon, whether the landlord hes 
eny interest in it or not. And he then 
referred to the case of Kingsmill y. Millard 
(16), Andrews v. Hailes (17) and Gooroo Das 
Roy v. Issur Chunder Bose (18), and laid 
down thatifa tenant during his tenancy 


encroaches upon the lands ofa third person . 


end holds it with his own tenure until the 
expiration of the tenancy, he is considered 
D the encroachment not for 
his own benefit but for that of his land- 
lord; and ifhe has acquired a title against 
a third person by an cdverse possession 
he has acquired it for his landlord and 
not for himself.- In appreciating this last- 
menticned proposition of law which relates 
to a case of encroachment over lands of 
2 sirenger, the qualifying words therein 
“and holds it with his own tenure until 
the. expiration of the tenancy” must not be 
overlooked. If these words are duly taken 


(13) 10 C 820. i . 
(14) (1866) 1 C P 259; 1 H & R172; 35 LJ C P 193; 
12 Jur, (N. 8.) 310; 13 LT 795; 14 W R 333. 


Q5) (1871) 70 P 1;41 LJO P 43;25 L T 496; 20 
WR 79, . 


(16) (1855) 11 Ex 313; 3C L R 1022;7105 R R 538, 
(17) (1853) 2 E & B 319; 22 L J Q B 409; 1/ Jur. 621; 
95 R R 593. 
(18) 22 W R 246. 
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note of, it ` would be apparent that although 
the title which the tenant acquires over 
the lands of a stranger by encroachment 
is aequired by him for the benefit of his 
own landlord, the latter cannot avail of 
that benefit until the expiration of the 
tenancy. That this is so will appear 
clearly from ithe principles which the 
English authorities presently to be referred 
to, have laid down. Indeed the same prin- 
ciple appears io have been suggested by 
Markby, J.,in the case- of Gooroo -Das 
Roy v. Issur Chunder Bose (18) which was 
referred to by Garth, C. J, as 
already observed, as being applicable also 
to a case of encroachment by the tenant 
on the lands of his own lendlord. But as 
such a thing is obviously unjust, obliging, 
as ib would do, the landlord to remain 
helpless till the termination of the tenancy, 
in the matter of seeking redress against the 
enoroachment, the applicability of the prin- 
ciple to such a case was questioned by 
Garth, C. J., and he said in NaddyarChand 
Shaha’s case (18) (supra). 

“But we have consulted our brother Mitter (who 
was a party to the decision in Gooroo Das Roy's 
case (18) (supra) as to this and we fnd it was ie 
no means the intention of the Court 
to lay down the rule thus broadly. It would 
indeed seem strange if, as a matter of law, a 
tenant were allowed without his landlord's permis- 
sion, to appropriate eny land which adjoins his 
own tenure, and then when his landlord complained 
of the trespass and required him fo give the 
land up, he were allowed to take advantage of his 


own wrong, and insist upon retaining possession 
of it, until the expiration of his tenure,” 


In the case of Prohlad Teorv. Kedar 
Nath Bose (19) the remarks of Markby, J., 
in Gooroo Das Roy's case (18) (supra) were 
referred to by Maclean, ©. J., in these 
words:— 

“T allude to the passage in which Mr, 
Markby says: 


in that case 


Justice 
‘The true p resumption as to encroach- 
ments made by a tenant during his tenancy 
upon the adjoining lands of his landlord is 
that the lands so encroached upon are added to 
the tenure and form part thereof for the benefit 
of the tenant so long as the original holding 
continues and afterwards for the benefit of his 
landlord, unless it clearly appeared by some 
act done, at the time that the tenant made the 
encroachment for his own benefit’ If that be in- 
tended to lay down the rule of English Law 
upon the point, I respectfully dissent.” 

The learned Chief Justice then said:— 

“The rule as there laid down is applicable to 
cases where the encroachment is gipon waste land 
orland of tnird parties, buf I am not aware of 


any authority in the English Courts which 
lays down that rule as applicable to the case 
of encroachment by ə tenant on other lands 
of his own landlord or that if an encroach- 
ment be made the tenant can by that encroach- 


(19) 25 C 302. 
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ment constitue himself the tenant of his landlord 
ofthe land he has encroached upon.” 

It is, toour mind, clear upon the Te- 
marks quoted above that it is cnly if and 
when the tenancy of the putnidars would 
expire and they would be called upon to 
give upon the pu’ni and at no time before 
then that the appellants would be entitled 
to claim the lands as their own and this 
the eppellants would be entitled to do 
only if the title of the putnidars if any 
such title has been acquired by them, 
continues till then. 

Turning to the authorities we find that 
the contrary opinion expressed by Lord 
Kenyon in Doe v. Mulliner (20), that it 
wes a revolting idea ihat a tenant could 
“by such encroachment make his landlord 

a trespasser, or by Lord Campbell in Doe v. 
Massey (21), that it would be strange to 
say that the tenant steals forthe benefit 
of his lendlord, is no longer the law. In 
Woodfall on Landlord and Tenant, 22nd 
Edition p. 926 the law is stated thus :— 

“Encroachments made bya tenant from the ad- 
- joining waste during the term are! prima’ facie for 
the ‘benefit of the tenont during the term and 
afterwards of his landlord unless it appear -by 
some evidence that the tenant at the time they 
were made intended them for his own exclusive 
benefit, and not to hold them as he held the form 
to which they were adjacent.” 

In Foa on Landlord and Tenant, 6th 
Edn. p. 839 the proposition is thus ex- 
pressed :, 

“The above principle applies even to encroach- 
ments which fcrming no part of the lands as de- 
mised have been made by the tenant from waste 
lands adjoining them foras it is presumed that 
such encroachments are parts of the holding, he 
must render them as such at the end of the term 
where he has directly undertaken to do soor not.” 

In Whitmore v. Humphries (15‘, Willes, 
J. said : 

“By the rules oflaw applicable to this subject. 
the landlord is entitled at the determination of 
the tenancy to recover from the tenant not only 
the land demised but also any land which the 
tenant may have added toitby encroachment from 
the waste such encroachment being deemed to be 
made by himas tenant as an addition to the hold- 
ing end consequently forthe benefit of Lis land- 
lord unless it is made under ciicumstances which 
show an intention tohold it for his own benefit 
alone end not as a part of his holding under the 
landlord * * * * Jtis nob confined to cases 
where the encroachment is upcn land to which the 
landlord is entitled, it applies to cases where the 
Jand encroached upon does not belong to the land- 
lord. lt isheld in such cases that as between 
the landlord amal the tenant the tenant must prima 
facie be deemed to have taken the additional land 
as part of his tenancy and for the benefit of his 
landlord * * * There is often great temptation 


(20) (1795) 1 Esp 460; 5 R R 744. 
(91) (1851) 17 Q B D 373; 20L3Q B 434; 15 Jur. 
1031; 85 R K 493, 
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andopportunity afforded to the tenant to take in 
adjoining land which may or may not be his land- 
lords andit is considered more convenient and 
more in accordance with the rights of property that 
the tenant who has availed himself of the opportu- 
nity afforded him by his tenancy to make encroach- 
ments should be presumed to have intended to 
make them forthe benefit of the reversioner, ex- 
cept under circumstances pointing to an intention 
to take the land for his own benefit exclusively.” 

As regards the exect grounds of the 
doctrine there is a difference of opinion 
(see Per Thesiger, L. J. in Attorney-Gene- 
ral v. Tomline (22). The judgment of 
Parke, B.in Kingsmill v. Millard (16), shows 
that he was inclined to discard the ex- 


pression ‘for the benefit of the landlord” 


and to adopt Lord Campbell's definition 
in Doe v. Massey (21), namely that ‘the 
encroachment must be considered as an- 
nexed tothe holding’. There is an im- 
portant observaticn of Parke, B at p. 318* 
of the report which shows that if the 
tenant disclaims his 'landlord’s title then 
from that point of time it will cease to be 
a part of the holding and limitation would 
run against the landlord. In the case of 
Lord Hastings v. Saddler (23), thelaw has 
been further explained by Lord Russel, 
C.J. and Wills, J. There also the question 
arose after the tenancy had terminated. 

In our judgment, there is no authority 
for the view put forward by Mr. Gupta. 
Indeed we think that the putnidars hav- 
ing openly and expressly attorned to the 
plaintifis’ predecessors and the latter hav- 
ing remained in possession of the lands 
through the putnidars in consequence of 
such attornment from 1306 B.S. up tothe 
date of these suits, no question of the 
nature urged by Mr. Gupta really arises 
eny longer and the plaintiffs’ title is un- 
assailable. 

Finally Mr. Gupta has’ urged that the 
decrees that have been made in these three 
suits should be restricted to such lands of 
Touzi No. 100 es are covered bythe kabu- 
liats Ex. 1, 2 and 3;- in other words, 


that the plaintiffs are not entitled 10 
obtain the reliefs they have obtain- 
ed in respect of such bits of land, 
which, though they appertain to their 


touzi ‘are outside the said kabuliats. Such 
a contention does not appear to have been 
taken in the memorandum of appeal in 
any of these eppeals. Besides, the only 
decree which the plaintiffs have obtained 
to the prejudice of the appellants is a 
declaration of their title to ithe lands as 
(22) (1880) 15 Che D 150 at p. 161; 43 L T 487. 
(23) (1898) 79 L T. 355. Wi 
* Page of (1855) 11 Ex.—[d.] 
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appertaining to Touzi No. 100. That the 
lands do appertain to that touzi is not 
disputed. And the title which the ap- 
pellants put forward in respect of the lands 
not having been established, the plaintiffs’ 
title must be subsisting, There can, there- 
fore, be no bar conceivable to the plain- 
tiffs obtaining the declaration. Were it a 
case of dispossession, necessitating a relief 
in the shape of recovery of possession, the 
plaintiffs would have been called upon to 
show their possession within the statutory 
period. 

In Appeal No. 17 of 1933 arising out 
of Suit No. 34 there is a cress-objection, 
but it has not been passed. 


We now take up Appeal No. 18 of 1933, 
which has arisen out of Suit No. 35. The 
plaintiffs in this suit were ihe same as 
jn cther three suits. The plaintiffs’ case 
in this suit, shortly slated, was the follow- 
ing: The first party defendant, namely 
the defendant No. 1 one Rajjabali, exe- 
cuted a kabuliat in favour of the plein- 
tiffs’ predecessor the Nawab Bahadur on 
the Falgoon 30, 1304, for the lands Sch. 1 of 
the plaint in this suit with in (an?) excep- 
tion of two plots, namely Plots Nos. 1855 
and 1866 of the plaintiffs’ chiita, agreeing 
to pay arental of Rs. 56. The aforesaid 
two plots were separately held by Rajjabali 
et a jama of Rs. 4-10-0. Later on two 
jamas were emalgamated and became one 
tenancy ata rental of Rs. 60-10-0. Sub- 
sequently again Rajjabali executed a fresh 
kabuliat on Aswin 8, 1322, B.S agree- 
ing to anenhanced rental of Rs. 68-15-9. 
The plaintiffs’ case was that at the Dis- 
{rict Survey and Settlement proceedings 
the jama of Rs. 60-10-0as was recorded 
in the name of Rajjab Ali under their 
Touzi No. 100 but some of the lands of 
that jama nemely those described in Sch. II 
of the plaint were excluded from it. These 
excluded lands, the plaintiffs alleged, were 
wrongly described in the said proceedings 
on being held in mirash and durmirash 
righis by Rajjabali under Touzi No. 315. 
It was also alleged that the lands of-Sch. TI 
of the plaint which were the plaintiffs’ khas 
possession in Touzgi No. 100 were also 
wrongly recorded in the said proceedings 
as held mirash right bv Rajjabali under 
Touzi No. 315. The plaintiffs prayed that 
their title to and’ possession in the lands 
of Sch. I and III be declared, that it 
be also declared that the Jands of Sch. If 
appertain to the ryoti holding ofthe de- 
jendant No, 1 under their Touzi No. 100, 
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and that the necessary correction be made 
in the khatians. | i 
Written statements were filed in this 
suit on behalf of some of the defendants 
in this suit, including the defendant No. 1 
and the appellants who were the fourth 
party defendants therein. The appellants 
are the same ss in the other three ap- 
peals. The learned Judge has found that 
the kabuliats which Rajjabali executed in 
1304 B.S. (Ex. 4) and 1322 B. 5. (E. 14) 
were not extorted from him by pressure 
or coercion as was his defence. On the 
report of the Commissioner who held the 
local investigation he found that the lands 
of Schs. IL and TI fell.within Touzi 
No. 100 and not Touzi No. 315. As re- 
gards one of the plots, namely Dag No.'310, 
ke found that it was already the subject- 
matter of Suit No. 33 and had been again 
included in this suit by mistake and so 
ihe plaintiff's claim in respect ofthis Dag 
should be dismissed. He held that there 
was no reliable evidence as regards the 
mirashi or durmirashi right which had 
been recorded in Rajjab Ali's favour. And 
so far as plaintiffs claimed that they were 
in khas possession of the lands of Sch. IM 
he held thet that claim was not made out. 
On these findings the learned Judge 
has mide a decree declaring, except as 
regards Dag No. 310, the plaintiffs’ claim 
in respect of which he dismissed, the 
plaintiffs’ zemindary right to the rest of 
the lands in this suit end also declaring 
that they should get a rent of Rs. 60-10-0 
from the defendant No. 1 in respect of 
a jama comprised ofthe lands of Sch. I 
and IL and that they should also get fair 


‘and equitable rent from the defendant 


Nc. 1 in respect of the lands of Sch. IJI 
their claim to khas possession in respect of 
the same being dismissed. 

The only ground in support of this 
appeal is that the plaintiffs have not pro- 
duced any paper in support of their claim 
as regards the lands outside the kabuliats 
Exs. 4 and l4. Now so far as these lands 
are concerned, the fact that they fall within 
Touzi No. 100 is concerned, is not disputed. 
The appellants’ claim to the lands of Sch. I 
which was to the effect that those lands 
were part of Touzi No. 315 is no longer 
pressed. As regards the lends of Sch. If 
and IIL it was alleged in their written state- 
ment. 

“Long ago a predecessor-in-interest of these 
defendants granted a Nishkar right of the disputed 
lands except Plot No. 405-5 of the Settlement 
Khatian to a Mahomedan who in course of time 
sold his rights to a Hindu who madea gift of his 
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rights to his wife Siva Sundari and who again 
sold the niskhar right of these lands to defendant 
No. 2 under whom the defendant No. 1 is now a 
mirasdar”. 

This nishkar right has not been estab- 
lished, and it is not suggested that there 
are any materials worth the name which 
may support such aright. Plot No. 405/5 
is the same ss C. S. Plot No. 310 in 
respect of which the plaintiffs having got a 
decree in Suit No. 23 their claim in the 
present suit in respect of that plot has 
‘been dismissed. The title of the plaintiffs 
having been found in the remaining plots 
concerned in the suit, and Rajjabali having 
been recorded as being in possession and 
no question of adverse possession having 
arisen, there is no reason why the decree 
such as itis, should be held to be wrong. 
We are unable to make out on what basis 
the rent was found but that question has 
not been raised before us. 

The result isthnt the four decrees from 
which these four appeals have been taken 


: are fit to be upheld. The Appeals Nos. 226 


and 227 of 1931 and Nos. 17 and 18 of 1933 
are accordingly dismissed with cosis. The 
cross-appeal in Appeal No. 17 of 1933 is 
also dismissed. Hearing fee in Appeal 
No. 17 is assessed at one gold mohur and 
in Appeel No. 18 at three gold mohurs. 

D, Appeals dismissed. 


PATNA HIGH COURT 
Civil Appeals Nos. 232 to 234 of 1933 
March 28, 1936 
AGARWALA AND ROWLAND, JJ. 
JOTI LAL SAH AND OTHERS—A PPELLANTS 
versus 
SHEODHAYAN PRASHAD SAH 
AND OTHERS—-RESPONDENTS 
Mortgage— Redemption, suit for-Decree fixing 
amount to be paid within stated date—Amount not 
aid—Suit by mortgagor's successor for redemption 
—Whether barred by 103 judicata—Sutt—Devolution 
of plaintiffs interest during suit—Efect—-Civil 
Procedure Code (Act V of 1908), O. XXII, r. 10- 
Leave under—Discretion—Leave should not be un- 
reasonably refused. : 
Where tho mcrtgagors brought suits for redemp- 
tion cf properties covered by usnfractuary morteases 
and the suits were decreed fixing the sum to be paid 


. by them within a stated date, but no payment was 


made accordingly and the successor of the mort- 
gagors subsequently filed a suit claiming a declara- 
tion of his right to redemption: TT 

Held, the suit wae not barred by res judicata as 
no final decree had been passed in the previcus 
suit and the 1ight of redemption was not extingu- 
ished. The moitgagors had a subsisting right to 
redeem after having the state cf account as between 
them and the mortgagees worked out by the Court. 
Veda Puratti v. Vallabha Valiya Raja (1), distingu- 
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ished. Sita Ram v. Madho Lal (2), Roy Dinkur 
Doyal v. Sheo Golam Singh (3), Ramji v. Pandari- 
nath (4) and Maina Bibi v. Chaudhuri Vakil Ahmad 
(5), relied cn. : 

The plaintiff who has instituted a litigation may 
prosecute it to its conclusion notwithstanding a 
devolution of his interest in the property. The 
litigation will continue in his name for the benefit 
of his successor. Rai Charan Mondal v. Biswa Nath 
Mandal (6), relied on. : 

It it time that O. XXII, r. 10, Civil Procedure 
Code, gives the Oonrt a discretion in allowing or 
refusing such an application by the successor-in- 
SALAKA, but leave should not be unreasonably re- 
used. 

C. As. from the appellate decree of the 
Sub-Judge, Chapra, dated August 9, 1932 

Mr. S. N. Dutt, for the Appellants. 


Messrs. A. B. Mukharji and Hareshwar 


Prosad Sinha, forthe Respondents. 

Rowland, J.—These three second ap 
peals arise out of three analogous suits in 
which the plaintiff claimed a declaration 
of his right of redemption of properties 
covered by usufructuary mortgages in 
favour of the predecessors of the principal 
defendants. ‘he plaintiff alleged that the 
mortgage money had been satisfied by the 
usufruct of the properties and claimed in 
the alternative that an avcount be taken 
end the plaintiff given a fixed time for de- 
positing the amount. The suits were dis- 
missed by the Munsif es being barred by 
the principle of res judicata and the ap- 
peals were dismissed by the Subordinate 
Judge on the ground that they were not 
maintainable atthe instance of the plaint- 
ilfs. During the pendency of the litigation 
the whole equity of redemption in the mort- 
gage properties had become vested by 
virtue of a partition in Parmeshwar Pra- 
shad Sah who had been impleaded as a de- 
fendant in the suits. His application to 
be transferred as an appellant, end to be 
allowed to maintain the appeals, was re- 
jected. In second appeal itis contended 
that the suits should have been tried on 
merits. 

I take first the question of res judicata. 
The predecessors-in-interest of the plaint- 
ilfs brought suits Nos. 335 and 354 of 1914 
for redemption of these very mortgages 
on similar allegations. The suits ended 
in decrees fixing the amount which was’ 10 
be paid by the plaintiffs to redeem the 
mortgages and giving a period of grace 
for payment. It is contended for theres- 
poncents thet payment not having been 
made within the stated time the right of 
redemplion is exlinguished. Section 60, 
Transfer of Property Act, declares the right 
of a mortgagor to tender the mortgage 
money and redeem the mortgage “provided 
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that the right conferred by the section hes 
not been extinguished by eactof the par- 
ties ov by decree of a Court.” The deci- 
sion in the previous suits affirmed tke 
mortgagoi’s right of redemption and did 
not couple with this declaration any order 
directing the right of redemption to be ex- 
tinguished in default of payinent. 
Order XXXIV, Civil Prozedure Code, pre- 
served the rightof redemption even in a 
suit for sale until the actual confirmation 
of the sale (1. 5); and in a suit for redemp- 
tion until the mortgagee has applied for 
and obtained a final decree debarring 
the mortgagor from his right to redeem 
(1. 8). Whether such a final decree can at 
all be passed in connection with an usu- 


fructuary mortgage I need not examine - 


here. It is sufficient to say that no such 
final decree has been applied for or pass- 
ed. Therefore the mortgage subsisis and 
the equily of redemption is still alive. 


It was then suggested for the respondent 
that the plaintiff should have come by 
way of application under s. 47, Civi Pro- 
cedure Code and not by a fresh suit. 
The contention receives some support from 
the decision of the Madras High Court in 
Veda Purattiv. Vallabha Valiya Raja 
(1), but that decision expressly distin- 
guishes the cases in which there had 
been a direction for foreclosure or sale in 
default of redemption from cases in which 
there has been no such direction. so that 
this Madras ‘decision has no application 
to the facts before us even if it be ac- 
cepted to be good law. A different and 
in my opinion more correct view cf the 
law was taken by the Full Bench of the 
Allahabad High Court in Sita Ram v. 
Madho Lal (2). Knox, A. 0. J. observed : 


“Tt is true that where a Court has once adjudi- 
cated upon a mortgagor’s right-to redeem so many 
of the issues as bore upon that and were heard 
and determined become res judicata and cannot be 
re-opened but unless there has been a determina- 


tion that the mortgagor hasno right to redeem, 
there would still remain one other issue in a 
subsequent suit which woulduct be res judicata 


and which would have to be heard and determined, 
In a second suit for redemption there would al- 
ways be the question to be tried whether the 
plaintif has or has not aright to redeem reserved 
to him by law until the mortgagee hes applied 
for an order for sale. This issue would naturally 
not have been and could nothave bcen in issue in 
the former suit.” 

and Aikman, J, in tLe course of his 
judgment cites the following passage 
from the Calcutta decision in Roy Din- 


(1) 25 M 300; 12 ML J 128, 
(2) 24 A 44; A W N 1901, 194, 
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kur Doyalv. Sheo Golam Singh (3) : 

“It szems tous plain that the principal cause 
of suitis the relation which subsists between the 
parties as mortgagor and mortgagee and the consequ- 
ent right on the part of the mortgagor at all reasonable 
timo toask for an account from the mortgagee 
Now the former suit effected an adjustment of ac- 
counts up tothe date of April 18, 1868. The 
substantial cause of action within tne meaning of 
s. 2, Act VIII, of 1859 inthe present suit that 
which the plaintiff desires to have heard and de- 
termined is the state of accounts which has arisen 
since April 18, 186S—obviously and entirely a 
fresh cause of action. The matter which the 
Court is asked inthis suit tohear ard determine, 
is a matter which has arisen and come into being 
since the matter of the last suib was heard and 
determined.” a 

To ihe same cffect was the decision of 
the Full Bench of. the Bombay High 
Court in Ramji v. Pandhari Nath (4). 
Scott, C. J. observed : 

“A second redemption suit must recognize the 
binding effect of the previous redemption decree 
nisi in so faras it settles the accounts upon ty 
the date cf that decree and the duty of the Court 
in the second suit would be limited to the ascer- 
tainment of the amount due at the date of the 
second suit or decree and to give such consequential 
relief as the law permits.” i 

This view and these observations are 
more consistent than the Madras view 
with what was said by Lord Atkinson in 
delivering the judgment of the Privy 
Council in Maina Bibiv. Chaudhuri Vakil 
(5), which (though the subject-matter of 
that liligalion may not be entirely on all 
fours with the present suits) is nevertheless 
pertinent.: 

“One asks oneself what was the res that was 
adjudicated upon either on November 25, 
or inthe Appellate Gcurt on July 3, 1806? 
things in dispute inthe first case were, (1) the 
right of the plaintiffs to recover immediate posses- 
sion of the land in suit ; (2) the amount of dower 
and (3) the rate of interest. The two latter matters 
have been decided in that suit and cannot be 
re-opened. The suit out of which this appeal arises 
only asks for an adjudication as to the account 
since 1903. The right to gct immediato posses- 
sion of land atthe date when a suit to recover 
it is, in fact, instituted is a wholly different 
thing, a wholly different res from the right to 
iecover it at some future time, and possibly under 
wholly altered circumstances.” 

I have no doubt that 
in eror in dismissing the cntire suit as 
barred by res judicata. Ile should Lave 
leld that the mortgegors had a subsisting 
right to redeem alter having the state 
<i ceecunt es Letween them and tke 
morlegagecs wiiked cub by the Court 

(3) 22 W R 172. | 

(4) 43 B 334; 49 Ind, Cas, 894; ALR 1918 Bom, 1; 
21 Bom. L R 56. 

(5) 47 A 250; 86 Ind. Cas. 579; A I R1925 PC 63: 
521 AHS, 23AL J115,2O0WNiSO;L RO APY 
25; 48 M LJ 667; 27 Bom, L R 796; 30 OWN 6734 
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In dealing with the  eecount the Court 
would of course be bound to respect the 
decision in the 1914 litigation on any 
questions in the present litigation which 
were idential with questions previously 
decided. 

< I now turnto the question of maintain- 


ability. The Munsif had given another 
reason for dismissing the entire suits, 
namely, that they had been dismissed 


against the minor defendants for want of 
prosecution. It was the plaintiffs c se 
that these minor defendants had no in- 
terest in the mortgage property and were 
not necessary parties. If that was so, the 
suit need not fail because of their being 
struck off. But the defendant would be 
entitled ifso advised to raise an issue 
whether these minor ‘defendants in fact 
had an interest and was necessary parties 
in whose absence the suit could not be 
decreed. This alleged defect is not refer- 
red to inthe jadgment of the Subordinate 
Judge which proceeds on another ground. 
At the time of the institution of the pre- 
sent suits there was pending a partition 
suit in the Court of the Subordinate Judge, 
First Court, Chapra, affecting properties 
of the family ofthe plaintiff. By a com- 
promise in that suit the mortgage pro- 
perties of the present litigation were 
assigned to Parmeshar Prasad Sah who 
was impledded in these suits as defendant 
No. 8 The compromise agreement was 
effected on July 25, 1931. The present 
suits were dismissed on August 14, 1931. 
‘The decree passed on compromise in the 
partition suit was dated September 
15, 1931, andthe appeals by the plaintiffs 
were presented on September 19, 1931. 
The respondents’ objection tothe appeals 
was that they were not maintainable at 
the instance of the plaintiffs because the 
plaintifis had parted with their interest 
in the property. This does not appear 
to be a correct viewof the law. The 
true posilion is as explained in Rai Cha- 
ran Mandal v. Biswa Nath Mandal (6), 
that the plaintiff who has instituted a 
litigation may prosecute if to its conclusion 
notwithslanding a devolution of his interest 
inthe property. The litigation will con- 
tinue in his name for the benefit of his 
successor. In “the alternative the Civil 
Procedure Code, O. XXL, r. 10, provides 
that by leave of the Court the successor 
in-interest may’get himself substituied 
_as plaintiff. This is a provision against the 
10 20 C L J 107; 26 Ind. Cas, 410; AIR 1915 Cal. 
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danger that the original plaintiff being 
no longer interested in the proceedings 
may not vigorously prosecute’ them or 
may even collude with the adversary. 

In sucha case the successor-in-interest 
who has not go himslf substituted is 
bound bythe decision and has no remedy. 
No -doubt O. XXI, r. 10, gives the Court a 
discretion in allowing or refusing such an 
application by the successor-in-interest, but 


. leave should not be unreasonably refused. 


It is not necessary for this Court to pass 
any order regarding Parmeshar’s applica- 
tion under O. XXII, r.10. The order that 
I propose is that the decision of both the 
Courts below be set aside andthe suits 
remitted to tbe Munsif for disposal on the 
merits. It will be open to Parmeshar lo 
make a fresh application under O. XXII, 
r. 10 to the Munsif. The eccsts of the ap- 
peal and second appeal will be borne by 


the defendants. The costs of the first 
Court will abide the result. 

Agarwala, J.—I agree. 

N. Suits remanded. 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeal No. 338/6 of 1934 
March 30, 1936 
Davis, J. O. AND HAVELIWALAS, A. J. C. 
EMPEROR— PROSECUTOR 
versus l 


GOPALDAS KHEMCHAND—Accusrp 

Penal Code (Act XLV of 1860), s. 182—“Publis 
servant,” whether covers Police Oficer—Inquiry 
under s. 161, Criminal Procedure Code (Act V of 1898}, 
by Police Officer—Information given during such 
investigation — Whether comes under s. 182—Lssential 
requisites of s. 182—-Intention or knowledge. 

The words “ public servant” in 9, 182, Penal 
Code, sufficiently cover a Police Officer. 

A reasonable interpretation of the words of s. 182, 
Penal Code, is tu include information even ifit is 
given to a Police Officer in the course ofan investi- 
gation under s. 161, Criminal Procedure Code, in 
reply to questions pub by him. There isno reason 


‘to insert inthe statutory provisions of s. 182, words 


that are not there, and thus to restrict unduly the 
meaning ot the words and to reduce the efficacy of 
the section in dealing with the mischief with 
which it was designed to deal. The section is not 
confined toinformation which is volunteered and which 
falls under 5,154, Ciiminal Procedure Gede. Mangu 
v. Emperor (|), not flowed, Emperor v. Nga Aung 
Po (2), referred to, Chinna Romana Gowd v. Emperor 
(3), distinguished, Queen-Empress v. Kamji Sajaba- ` 
raoid), Bodhan Gorain v. Emperor (5) and Emperor’ 
v. Lachman Singh (6), relied on. ` 

Section 182, Penal Code, requires that information- 
whith is false or which is believed to be false should 
be given to a public servant with a particular in- 
yention or knowledge, and ifthe information ig 


& 
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known to be false and is given with the intention cf 
causing a public servant todo or omit to do anything 
which such public’ servant ought not ts do or omit, 
if the true state of facts 1especting which suc, in- 
formation is given were known by him, or to use 
the lawful powerz of such public servant to the in- 
jury or annoyance of any pason, then the offence 
is committed. The fact that the public servant did 
not in fast do or cmit to do anything or did not 
use his-lawful power in consequence i; nota decid- 
ing factor. The guilt ofthe accused lies in his in- 
tention or knowledge and a man's intentions or 


knowledge must be judged frem his acts and the 
surrounding circumstances, 
Mr. Partabrai D, Punwani, for the 


Crown. 
Mr. P. S. Shahani, for the Accused. 


Davis, J. C.—This is an appeal by 
Government against the acquittal of one 
Gopaldas Khemchand by the learned Resi- 
dent Magistrate, Nawabshah, for an offence 
under s. 182, Indian Penel Code. The 
learned Magistrate has acquitted the accus- 
ed principally because, in his opinion, 
information given by a person inthe course 
of an investigation by the Police cannot 
fall within the pruvisions of s.182, Penal 
Code, for that section contemplates 
information which is volunteered and which 
is that falls under s. 154, Cri- 
minal Procedure Code.. Now, we may say 
at once that the best of judicial authority 
is against the opinion of the learned 
Magistrate,and in our opinion also the 
opinion of the learned Magistrate is wrong. 
The accused is charged with two offences, 
summons cases, and therefore the sub- 
stance of the charges was set out at the 
beginning of the trial. 

The charge relating to the first offence 
is Ex. 1 at p.8 of the paper-bcok and is, 
that the accused informed the Sub-Inspector 
Mohammad Usman of Shahpur Chakar, on 
June 13, 1933, that a Hindu girl had com- 
plained to him (the accused) in the third 
class Railway shed at Shahdadpur Station 
that she was a Hindu girl and had been 
kidnapped, and that the girl in question 
was wrongly confined in the house of Laik 
Dahri in Umar Dahri's village. And the 
substance of the second charge is set out 
in Bs. Tab p. 24 of the paper book, and it 
is, that the accused had given false infor- 
mation to the Assistant Superintendent of 
Police at Umar Dahri's village near Shah- 
pur Chakar that on June 13, the sister of 
Pir Innayat Hussain Shah was in facta 
kidnapped Hindu girl who had complained 
to him at Shehdadpur that she was 
being abducted and that’ she should be 
‘paved. 


In both the charges - set out that the 
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information was false to the knowledge of 
the accused, and was given with the 


intention of causing a Police Officer to use 
his lawful powers to the injury and anno- 
yance of Laik Dahri and Pir Innayat 
Hussain Shah in the first charge, and to 
the injury and annoyance of Pir Innayat 
Hussuain Shah, his sister end others in 
the second charge. While the learned 
Magistrate acquitted the accused on both 
the charges on the first charge he found 
that the evidence of the Sub-Inspector 
Mohammad Usman thatthe accused had 
made asiatement to him was not to be 
believed. Sofar then as this charge is 
concerned, the Magistrate based his az- 
quittal not only on a question of law, but 
on a question of fact. So far as the second 
charge is concerned, the learned Magistrate 
accepted the evidence of the Assistant 
Superintendent of Police, and found in 
effect that the accused had given false 
information with the requisite intent but 
acquitted him because false information 
was given in the course of an investi- 
gation under s. 161, Criminal Procedure 
Code. 

It is set outin the memorandum of the 
appeal against the acquittal that the Magis- 
trate has nowhere in his judgment record- 
ed a finding whether the facets on which 
the prosecution seeks to make out a case 
against the accused falling within the 
purview of s. 182, are or are nob proved, 
and although the learned Magistrate has 
raised five points for determination and 
given his findings on these points in 
different placesin his judgment, it does 
appear that the learned Magistrate has 
given no definite finding as to whether in 
particular the statements of the accused that 
the girl had complained to the Sub-Inspec- 
tor at Shahdadpur Station saying that she 
was a Hindu girl and had been kidnapp- 
ed was or was not false. But it appears 
to us clear that the statement must have 
been false as the girl was not a Hindu girl 
at all but was a Muhammadan girl by name 
Maisuma and the learned Magistrate pro- 
bably took it for granted that this part of 
the accused’s statement was false. 

Now, the accused is aHindu and was 
in employment asa clerk in Calcutta, and 
it isclear from the evidenc® of Mr. Sarre, 
the Superintendent of Police, and from 
the statement of the accused Gopaldas 
Khemchand made in Court-that he was pre- 
sent ina house in Umar Dahri's village on 
June 13, when Mr. Sarre was: making 
inquiries as tọ whether there was in that 


“the girl had been oppressed 


o oÈ. ' 
‘house a kidnapped Hindu girl, and there 


‘appears no reason to doubt, but there 
appears every. ‘reason to -believe, the state- 
ment of Mr.” Sarre that he questioned 


Gopaldas Khemchand who said that on 
June 9, he learnt in Shahdadpur that Miss 
Lal had come to Shahdadpur Station and 
that he saw Pir Innayat Hussain Shah, an 
+ old man, anda girl who was sitting inside 
the mussajirkhana. Ile had with him some 
¢ompanions, oll Hindus, and they thought 
è and was 
being kidnapped. He therefore approached 
the window from the road aud the girl 
having seen him said: “I am a Hindu 
girl, make some atrangement (redress) for 
me.” According to the statement of the 
accused recorded by Mr. Sarre on that 
day which is the record ofthe information 
in the case, the accused also said that he 
spoke to Bhai Rewachand Shamdas who 
“went to the thana and brought a Police 


-© „Munshi, that the Police Munshi stopped 


the carriage, in which the Pir, one old 
man andthe girl were sitting, at the 
thana, and the Sub-Inspector made in- 
quiries. The Sub-Inspector was asked to 
. call thè girl inside the thana and tomake 
further inquiries but the Sub-Inspector said 
it was against the law andhe would not 
doso, Then the accused spoke to two 
Hindus who were residents of Karachi. He 
did not kgow their names, but Bhai Assu- 
mal wrote him a letter and called him, 
and therefore he was there. He said ihat 
the letter was not with him and that the 
girl then before him was the same girlhe 
had seen in the Shahdadpur mussafirkhana 
with an old man. 

Now, itis urged in defence of the ac- 
cused that itis clear from the evidence 
of Mr. Sarre that it was not this accused 
Gopaldas Khemchand who first put Mr. 
Sarre upon inquiry, but it was one Gopal- 
das Kessumal of Nawahsheh who went and 
informed hin that he had received infor- 
mation that a Hindu girl had been kid- 
napped and was being kept in Shahpur 
Chakar. It is, therefore, argued that it was 
this Gopaldas Kessumal and not Gopaldas 
Khemchand, the accused, who moved first 
in the matter and induced the Police to 
take action ; that, therefore, even if the 
statement tha, the girl had spoken to 
him was false, it was not this statement 
that caused the Police to take action. 
This argument, however, evades the pro- 
visions of s. 182, Indian Penal Code. TIt 
js not necessary that action should be taken 
‘py the Police on information given. What 
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is essentialis the intention that action. 


“should be taken or'the knowledge that ib is 
- likely to be taken “and it appears ‘to us 


that inthis case’ those responsible for this 
trouble have been busily engaged in evad- 
ing responsibility. Weare satisfied that 
{hough Assumal took a very prominent part 
in this hunt for the supposed Hindu girl, 
though in Court he sought to minimise it, 
the accused was the originator of the scare 
and endeavoured to induce the Police to 
take action by statements he knew to be 
quite false. We arenot prepared to accept 
the argument of the learned Advocate or 
the finding of the Magistrate that he was a 
simple dupe and was deceived. 

It was argued before us when dealing 
wilh the charge that a false statement 
was made to the Sub-Inspector Moham- 
mad Usman, that Mohammad Usman was 
mistaken when he said that Gopaldas 
Khemchand, the accused, came to him 
because it was Gopaldas Kessumal who 
went to the Assistant Superintendent of 
Police at Nawabshah and was sent by 
him to the Sub-Inspector ab Shahdadpur 
with a letter in the Vernacular. But 
when we refer to the evidence of Gopal- 
das Kessumal, we find that he did not him- 
self take this letter to Muhammad Usman 
but sent some one else. Gopaldas Kessu- 
mal himself says that he was awakened 
from sleep by one whom he did not know, 
who said he was a partner of Seth Assumal 
and who gave him a chit from Seth Assu- 
mal, but Gopaldas Kessumal says he can- 
not read or wiite and he gave the chit 
to Mr. Sarre, and he gave the chit Mr. 
Sarre gave him to this unknown. It is 
all rather mysterions, and although this 
chit did not get to Muhammed Usman, it 
appeared 10 have been the subject of some 
discussion because, according to the evi- 
dence of Gopaldas Kessumal, Sitaldas, the 
son of Assumal, came to him when he was 
sitting in his shop and said that in place 
of this letter to the Sub-Inspector, who was 
a Mohammadan, they should go to Mr. 
Sarre and take him to the place itself for 
fear of acommunal riot, and that they went 
with Mr. Sarre and other policemen to 
Shahdadpur. 

According to Gopaldas Kessumal his in- 
formant was a partner of Seth Assumal who 
sent hima letter. But Seth Assumal in 
his evidence denies any knowledze of the 
alleged kidnapping before he was called 
by Mr. Sarre at Shahdadpur. He denieshe - 
wrote the chit either to Gopaldas Kessu- 


mal or the chit:o the accused Gopaldas 


. 
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Khemchand calling him urgently to Shah- 
pur. We see, however, no reason to sup- 
pose that either Gopaldas ‘“Kessumal or 
Gopaldas, the accused, falsely implicates 
Seth Assumal and when Seth Assumal 
states he was called by Mr. Sarre as a 
maskir he lies. It was Bhagwandas ; and 
when he says he did not see the accused 
before he saw himin the house at Umar 
Dahri’s village, we have no doubt he lies 
again. There appears no reason whatever to 
suppose that this accused Gopaldas Khem- 
chand did not go toShahgur in response 
to a letter written by Assumal or that 
Assumal is not endeavouring to shield both 
himself and the accused when he pretends 
ignorance of all that happened before he 
was called for by Mr. Sarre. 

Mr. Sarre saw the accused at Shahpur; 
he saw the accused at Umar Dahri’s vil- 
lage as he saw Assumal there, though 
neither was invited. We do not think for 
one minute the accused was a dupe of Seth 
Assumal. On the contrary they were fel- 
low-workers and from the accused’s own 
statement he was at Shahdadpur Station 
and spoke to the girl and not Assumal. 
This was on June 10. We have no doubt 
Assumal, as a prominent Hindu of ths 
locality, called the accused because it was 
the accused who was first actually moving 
in this matter. It does not, therefore, 
appear to us possible lo hold that when 
the accused went to the village of Shah- 
pur in response to the chit of Seth Assu- 
mal and then went to the village of Umar 
Dahri and was present at the search, he 
was more or less an innocent by-stander 
who had been called into this matter 
against his will. There is no doubt in our 
mind,that he was a busy body who was in 
the first instance the cause of all this trouble, 
and eyen if his statement be accepted that 
he was deceived in certain matters, it 
cannot be said that he was deceived as to 
that particular part of the statement in 
which, he said, the girl having seen him said: 
“fama Hindu girl; make some arrange- 
ment (redress) for me.” This statement, in 
our opinion, was deliberately false, made 
to support the case that the girl was 4 
Hindu girland was kidnapped. 

The question then arises as to whether 
merely because that statement was made 
in answer to questions put by Mr. Sarre 
in the course of investigation under s. 161, 
Criminal Procedure Code, the accused is 
protected. There are certain authorities in 
support of the finding of the learned 


Magistrate and of the case put by the learn- 
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ed Counsel, that information given in 
answer to questions put by a Police Officer 
in the course of an investigation cannot 
fall within the provisions of s. 182, but the 
rulings cited to us appear outweighed by 
decisions to the contrary effect. One case 
cited to us in support of the finding 
of the Magistrate is the case of the 
Punjab Chief Court, Mangu v. Empe- 
ror, 25 Ind. Cas. 978 (1). That was a 
single Judge judgment in which the learn- 
ed Judge held that the words “whcever 
gives to any public servant any intimation” 
meant “whoever volunteers to give to any 
public servant any information.” But we 
think that if the legislature had intended 
to say this, it would have done so. An- 
other reason given by the learned Judge 
was that a statement made to the Police 
under s. 161, Criminal Procedure Code, 
could not be made the basis of a prosecu- 
tion for perjury, and that s. 162, Criminal 
Procedure Code, lays down in clear terms 
that the statement, waen taken down in 
writing, shall not be used as evidence. 
To this the answer appears to be that the 
accused is not being prosecuted for the 
offence of perjury and that oven ifs. 162, 
Criminal Procedure Code, beforeits amend- 
ment in 1923 lent itself to the interpreta- 
tion put upon it by the learned Judge, 
that interpretation cannot be put upon it 
any longer, for the section now élearly says 
that the statement of the accused to the use 
of which restrictions are put by the section 
must beastatement in an inquiry into ths 
offence for which the accused is being pro- 
secuted. In this case, the offence into 
which the Assistant Superintendent of 
Police was inquiring was one of kidnap- 


ping and not an offence under s 182, 
The learned Judge of the Punjab 
Chief Court in Mangu v. Emperor, 


25 Ind. Cas. 978 (1), to which we have 
referred, also refers to the judgment of 
the Judicial Commissioner, Upper Burma, 
reported in Emperor v. Nga Aung Po (2), 
and also toa ruling of the Madras High 
Court in Chinna Romana Gowdv. Empe- 
ror (3). The ruling of the Madras High 


‘Court, however, is not directly in point. 


As against these’ rulings, however, is a 
ruling of the Bombay High Court in 
Queen-Empress v. Ramji eSajabarao (4). 
Though in the Bombay case the convic- 


(1) 25 Ind, Cas. 978 A IR 1914 Th, 360; 15 Cr, 
L J 650; 35 P W R 1914 Or; 227 PL R 1914, 

(2) U B R 1905, 13; 2 Or. L J 474, 

(3331 M 506; 9 Or, L J 77; 18M L J 578, 

(4) 10 B 124, ; 
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tion was seb aside, that was in fact due 
to thedefect in the charge. Butin the 
course of the proceedings the High Court 
in order staied as follows : 

“Under s. 72, Foreest Act VIL of 1878, the Ferest 
officer isa public servant within the meaning of 
the Indian Penal Code. Any false information given 
to him with the intent mentioned ing. 182 of the 
Code is punishable under that section, whether 
that information is volunteered by the informant, 
or given in answer to questions put to him by that 
officer.” 

It is true that in this case a Police Off- 
cer was making inquiry. But the words 
“public seivant” in s. 182, sufficiently cover 
a Police Officer. And in Bodhan Garain 
v. Emperor, 146 Ind. Cas. 234 (5), a Judge of 
the Patna High Court heid that there is 
no reason to suppose that the meaning of 
the word “information” in s. 182, when 
used in relation to a Police Officer, should 
be so restricted as to refer only toa first 
information recorded under s. 154, Crimi- 
nal Procedure Cede. There is snother 
case of the Patna High Court, Empe- 
ror v. Lachman Singh, 113 Ind. Cas. 
587 (6), where there was a diffe- 
rence of opinicn between two Judges 
and the matier wes referred to a third 
Judge. In that case, the attention of the 
learned Judges was, it appears, principal- 
ly given tothe question ofintention with- 
in the meaning of the section, and on the 
question as to whether information given 
to the Police Officer in answer to questions 
could be information given within the 
meaning of s. 182, Indian Penal Code, 
there appeared no division of opinion. 
Our opinion is that a reasonable interpre- 
tation of the words of s. 182, Indian Penal 
- Code, is to include information even if it 
is given to a Police Officer in the course of 
an investigation under s. 161, Criminal 
Procedure Code, in reply to questions put 
by him. There is, in our opinicn, no rea- 
„Son to insert in the statutory provisions 
of s. 182, words that are not there, and 
thus to restrict unduly the meaning of 
the words and to reduce the efficacy of the 
section in dealing with the mischief with 
_which it was designed to deal. 

The section, however, requires that in- 
formation which is false or-which is be- 
lieved to be false should be given to a 
„public servantgwith a particular intention 
or knowledge, and if the information is 
known. to be false and is given with the 


' (5) 146 Ind. Oas. 934; A I R 1933 Pat, 555; (1933) 
Or, Cas, 1268; 34 Cr. LJ 1216; 14 P L T541; 6 R P 
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intention of causing a public servant (a) 
to do or omit anything which such public 
servant ought notto do or omit, if the 
true state of facts respecting which such 
information is given were known by him, 
or (b) to use the lawful powers of such 
public servant to the injury or annoy- 
ance of any person, then the offence is com- 
mitted. The fact that the public servant 
did not in fact do or omit to do anything 
or did not use his lawful power in conse- 
quence is not adeciding factor. The guilt 
of the accused lies in his intention or 
knowledge and a man’s intention or 
knowledge must be judged from his acts 
and the surrounding circumstances. 

In this case, even. if we limit the infor- 
mation merely to the statement said to 
have been made to him by the girl, there 
can be no doubt whatever that the ac- 
cused knew the information he gave to 
the Police Officer was false, and there can 
be no doubt that he intended or knew it 
to be likely that he would thereby cause 
the lawful powers ofa public servant to 
be used to the injury or annoyance of the 
girl or her relations or those with whom 
she wasdwelling. We cannot accept the 
finding of the learned Magistrate that 
the accused himself was a dupe, and the 
learned Magistrate can in our opinion 
only have come to the > conclusion by 
omitting from his: consideration the state- 
ment of the accused which repeated the 
alleged statements of the girl to him. 
Therefore so far as the acquittal of the 
accused on the charge which has relation 
to giving false information to Mr. Sarre, As- 
sistant Superintendent of Police, we have 
no doubt whatever that the acquittal is 
wrong and should be set aside. 

But we are also of the opinion that the 
acquittal is wrong so far as the charge 
relatedto the giving of false information 
to Muhammad Usman, the Sub-Inspector. 
The learned Magistrate has rejected the 
evidence of the Sub-Inspector on the 
ground that he is not corroborated by 
Bhagwandas or Assumal. But we do not 
see under ihe circumstances who the 
learned Magistrate could expect the Sub- 
Inspector to be corroborated in evidence 
which implicates the accused, when it is 
perfectly clear that Assumal was acting 
in this matter with the accused and 
wished to protect himself. We have al- 
ready referred to the very unsatisfactory 
evidence of Assumal. It appears to us that 
inthis matter the evidence of Assumal is 
false and should be rejected, Itis clear alsg 


Pra 


` until he was asked to inquire by 
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that Bhagwandas endeavours to protect the 
accused, He went to the village as a 
mashir but ke says that no one led them 
to the house. This statement is obviously 
false. He remembers the accused said 
he saw the girl at Shahdadpur, but he 
conveniently forgets all else that the ac- 
cused said. It is clear the evidence of 
Bhagwandas should be rejected so far as 
he protects and shields the’ accused. It is 
certain that Muhammad Usman made 
some inquiry in Shahpur and Mr. Sarre, 
on his own statement sent a chit to the 
Sub-Inspector at Shahpur but this did 
not reach him, and he himself on his 
arrival at Shahpur asked the Sub-Ins- 
pector to make inquiries. It was only 
after going and making inquiries that 
the Sub-Inspector returned and said the 
girl was confined in Umar Dahri’s village 
and it was in factin Umar Dbari’s vil- 
lage that the girl was found. This being 
so there seems no reason whatever to dis- 
believe the statement of the Sub-Inspector 
when. he said he made inquiries from the 
accused and he told him at Shahpur 
Chakar what he told Mr. Sarre at Umar 
Dhari's village. The accused was already 
in Shahpur when Mr. Sarre arrived there 
and also went to Umar Dhari’s village 
without his asking him to do so. ‘The 
learned Magistrate appears to be in error 
when he thinks that the Sub-Inspector 
Muhmmad Usman was-the Sub-Inspector 
at Shahdadpur who had made inquiries 
when as the result of the activities of 
the accused and his friends, Pir and his 
sister were stopped upon the road. It 
was another Sub-Inspecior. The Sub- 
Inspector Muhammad Usman in fact knew 
nothing about the supposed kidnapping 
Mr, 
Sarre. He states he called Assumal and 
enquired and this would be a most 
natural thing to do in view of the part 
Assumal and Sitaldas, his son, had play- 
ed in this affair, and in view of the 
fact that Assumal called the accused on 
the accused’s own statement, it would be 
a most natural thing that Gopaldas, the 
accused, should be with Assumal when the 
Sub-Inspector made inquiries. 

We see, therefore, no reason to doubt 
the truth of the statement of the Sub- 


' Inspector, and it appears to be corrobo- 


rated by all the probabilities of the case 
and the proved facts. There is no doubt 
thatin this matter there was strong 
communal feeling and that Assumal and 
Bhagwandas were lying to protect the 
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accused who isa fellow Hindu. In our 
opinion, therefore, the . acquittal on the 
charge so far as it relates to the informa- 
tion given tothe Sub-Inspeclor Muham- 
mad Usman, should also be set aside and 
the accused convicted. We, therefore, set 
aside the acquittals on both the charges 
and convict the accused of the two offences 
under s. 182, Indian Penal Cede. But for 
the fact that in this case the accused is 
a young man, and we do nol, in any case, 
where we can properly avoid it, send a 
young man to prison for the first time we 
donot impose any but a nominal sentence 
of imprisonment although we make it 
clear that we consider the offence is a 
most pernicious offence and might have 
led to very serious trouble. The accused 
appears tohave been quite unscrupulous 
in making his contribution towards the 
communal excitement that arose from what 
is known as Miss Lal Kirpalani’s case. 
We think inthis case we should impose 
a sentence of imprisonment if only no- 
minal. We, therefore, order the accused 
to be imprisoned till the rising of the 
Court, and for each of the two offences, 
we order him tobe fined Rs. 100 (one hun- 
dred only), or in default, rigorous imprison- 
ment for one month; the sentences of 
imprisonment in default of payment of 
the fine will be consecutive. We see no 
reason why the accused: should, be given 
time to pay his fine. 
D. Order accordingly. 


ed 


PATNA HIGH COURT] 
Civil Appeal No. 176 of 1935 
October 14, 1935 
Wort, J. 
MAHESHWAR CHARAN AND ANGTHER—- 
APPELLANTS 
VETSUS 

DINESHWARI CHARAN—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182, s. 
20—Certificate by decree-holder certifying payment 
—Whether a step-in-aid of execution—Part payment 
—Alleged payment embodied in document—Docu- 
ment not indicating acknowledgment—Effect—S. 20, 
proviso, scope of. i 

In the cass of certification by the decree-holder the 
expression “application or order” has no relevance, 
A certificate by the decres-holder gartifying payment 
by the judgment-debtor is, therefore, not an ‘appli- 
cation’ within Art. 182, Limitation Act. Prakash 
Singh v. Allahabad Bank, Ltd. (1), Amarkrishna 
Chaudhury y. Jagatbandhu Biswas (2) and Krishna 
Pattar v. Seetharama Pattar (3), relied on. 

[Cass-law discuseed.] Bee ate 

The first part cf s. 20, Limitation Act, deals with 
payment of interest on a debt or legacy or part 
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payment ofa principal of a debt before the pre- 
sciibed péricd of limitation. Any such payment, so 
long as it ccmplies with the section, gives a fresh 
stait for limitation, but the proviso states that an 
acknowledgement cf the payment must be in the 
handwriting of cr in the writing signed by the 
person making the payment. The proviso contem- 
plates two facts: one,an acknowledgment in the 
handwriting cfand assigned by the debtor, or an 
acknowledgment in the Landwiiting of another per- 
con but signed by the debtor, Where there is nc- 
thing in the dccument, which would in any way indi- 
cate that the judgment-debtor acknowledged the 
payment supposed to have been made and all that 
appears inhis signature, it cannot be said that 
there is an acknowledgment of payment in the 
handwriting orin a writing signed by the person 
making the payment. 

C. A. from ar appellate order of J. C., 
Chota Nagpur, dated April 16, 1935. 

Mr. B. P. Sinha, for ihe Appellants. 

Messrs. Baldev Sahay and Nawal 
Kishore Sahai, for the Respondent. 


Judgment.—-This is an appeal from a 
decision of the Judicial Commissioner of 
Chota Nagpur and raises an interesting 
question of limitation. In plain language 
what happened wasthis. The decree-holder 
appellant who is represented by Mr. Sinha, 
obtained a decree on September 10, 193], 
against | the judgment-debtor-respondent 
represented by Mr. Baldeo Sahay in this 
Court. About March 4, 1932, a payment is 
alleged to have been made by the judg- 
ment-debtor respondent in part satisfaction 
of the decree : exactly what date, is for 
the montent immaterial; but it is on the 
date mentioned that the decree-holder ap- 
plied to the learned Judge to certify the 
payment, and September 8, 1934, was the 
date upon which the application for exe- 
cution was made. It will be seen at once 
that unless the decree-holder can take 
advantage of the so-called application of 
March 4, 1932, his application for execution 
is hopelessly barred by limitation. It is 
necessary for the purpose of the case, and 
particularly for the purpose of the first 
point that has heen argued to make one 
further statement of fact. The payment 
by the judgment-debtor to the decree-holder 
was not made. direct or in cash, but was 
made by an arrangement with a third 
party. Shortly stated it was this. The 
third party wasa debtor of the judgment- 
debtor. The relationship of debtor and 
creditor . also existed between the third 
party and fhe decree-holder before this 
Court, and by an arrangement a set off was 
tobe made between the third party ond 
the decree-holder which was to enure to 
the benefit of the judgment-dobtor. Now 
the document by which this arrangement 
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was made is not before this Court, but it 
is agreed by the learned Advocates repre- 
senting both the decree-holder and the — 
judgment-debtor that there is no reference 
in that document to the judgment-debt, 
nor is it mentioned anywhere in that docu- 
ment that the payment was made in con- 
nection with the judgment-debt. But it 
does appear that the signature of the judg- 
ment-debtor before me is on that document. 
The matter can be best stated by saying 
that if a person reads tke document know- 
ing nothing of the facts of the case he 
will find nothing in the document to dis- 
close the fact that any payment had been 
made by or on behalf of the judgment- 
debtor. 

The learned Judge in the Court below 
had decided on the evidence that by this 
arrangement payment was made io the 
decree-holder on behalf of the judgment- 
debtor ; but he has held that this does not 
assist the decree-holder and cannot be 
taken into consideration in determining the 
questicn of limitation. Mr. Sinha appear- 
ing for the decree-holder raises two ques- 
tions : first, that the arrangement ccmes 
within s. 20, Limitation Act, and secondly, 
that the certification of the so-called pay- 
ment was a slep-in-aid of the execution 
and time, therefore, began to run from 
March 4, 1932, and not from September 10, 
1931, which was the date of the decree 
as I have already stated. So fer as the 
first point is concerned, I do not think 
there can beany kind of doubt. The mat- 
ter is governed by the proviso to s. 20, 
sub-s. (1), Limitation Act. It will appear 
that the first part of the section deals 
with payment of intereston a debt or legacy 
or part payment of a principal of a debt 
before the prescribed period of limitation. 
Shortly stated any such payment so long 
as it complies with the section gives a 
fresh start for limitation, but the provisu 
states thatan acknowledgment of the pay- 
ment must be in the handwriting of or in 
the writing signed by the person making 
the payment. The proviso contemplates 
two facts : one, an acknowledgment in the 
handwriting of and signed by the debtor, 
or an acknowledgment in the handwriting 
of another person but signed by the deb- 
tor. AsI have pointed out there is no 
acknowledgment, and indeed there is no- 
thing in the document, which would in any 
way indicate that the judgment-debtor 
acknowledged + the . payment supposed to 
have been made on March 4, 1932, all that 
appears is his signature. Torepeat myself 
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there is no indication that any payment 
was made by, or on behalf of the judg- 


‘ ment-debtor. It cannot be said, therefore, 


in my judgment, that there is an acknow- 
ledgment of paymentin the handwriting 
or in a writingsigned by the person making 
the payment. In my opinion, therefore, the 
first point fails. 

The second question is whether the 
matter comes within Art. 182, namely, whe- 
ther the so-called application was an appli- 
cation in aid of execution. In the recent 
case of Prakash Singh v. Allahabad Bank, 
Ltd. (1), their Lordships of the Privy Coun- 
cil had to consider certain part payments 
in the light of Art. 181, Limitation Act, 
under a compromise decree. In that case 
the important point of fact was whether 
on a certain date (which was April, 1922) 
there was a sum of Rs. 60,000 owing to 
the judgment-debtor and it was when such 
a sum was due that execution could be 
taken out by agreement between the par- 
ties. There it was argued on behalf of the 
judgment-debtor that certain part pay- 
ments amounting to some lakhs of rupees 
could not be certified by the Court and, 
therefore, had to be ignored as the certi- 
fication had been made out of time. If 
that argument had been acceded to, it 
would have shown that there was more 
than Rs. 60,000 due in April 1922, or in 
other words, that a debt of Rs. 60,000 which 
was a condition precedent to execution 
being taken out, had existed a long time 
before and, therefore, the application for 
execution which was before the Court was 
barred. 

The point, therefore, which their Lord- 
ships of the Judicial Committee had to de- 
cide, on an appeal by the judgment-debtor 
was whether his case came within Art. 181. 
Article 181, is a residuary Articleas has been 
pointed out and deals with applications other 
than those provided for. The expression just 
made “other than those provided for” is in 
my own words but it is justified by the 
words of the section itself which are “appli- 
cation for which no period of limitation is 
provided elsewhere in the schedule,etc.” Now, 
their Lordships of the Judicial Committee 
had before them anumber of decisions of 
the various High Courts in India, but they 
declined to decide the merits of those 
decisions for the reason that they came to 
the conclusion thatthe certification of the 


(1) 56 IA 30: 114 Ind. Cas. 581; A IR1929P O 
19; 3 Luck. 694; 29 L W161; 33° CW N 267; 31 
Bom. L R 289; 6 O W N 29; (1999) A L J 33; 56 M L 
J 233 Œ 0), : 
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payments made prior to April 1922, could 
in no sense be described as an applica- 
tion within the meaning of Art. 18]. Sir 
Lancelot Sanderson who delivered the opin- 
ion of their Lordships of the Privy Council, 
discussed O. XXI, r. 1, and showed that 
where a decree-holder wished to have a 
sum paid by his judgment-debtor on acs 
count certified, such certification was in no 
sense an application and not being an ap- 
plication could not come with Art. 181. 
Their Lordships, therefore, advised His 
Majesty to dismiss the appeal as the ap- 
plication in the circumstances which I have 
related was not barred by limitation. Their 
Lordships of the Privy Council expressly 
stated that some decisions in India had 
come to the conclusion that where a decree- 
holder certified a payment he had taken 
astep-in-aid of execution within the mean- 
ing of Art. 182, cl. (5), but they expressly 
said thatit was unnecessary for the pur- 
poses of the appeal to decide this ques- 
tion. 

Now, at this moment, the matter is in 
this position. Mr. Sinharightly contends 
that their Lordships of the Privy Council 
did not decide the question with regard to 
Art. 182, which was not before them. Mr. 
Baldeo Sahay on the other hand relying 
upon the decisions of the High Courts, 
although agreeing that they havenot de- 
cided the matter expressly has contended 
that adecision in his favour is the only 
decision that can be arrived at having 
regard to their Lordships opinion in the 
case which I have referred to in some de- 
tail. The argument of Mr. Baldeo Sahay 
is this: that Arts. 181 and 182, used the 
expression ‘application’ and there has been 
a change since 1927 and the articles now 
read “application or order.” If the matter 
had to be decided I suppose I should hold 
that limitation ran either from the appli- 
cation or from the order in the present 
rule. But formerly the question was whe- 
ther an application in aid of execution was 
an application or order. I agree with Mr. 
Baldeo Sahay that this makes no diffe- 
rence. If there was an order there must 
be an application and if there was an 
application, there must be an order. Their 
Lordships of the Privy Counosl have point- 
ed out that in the case of certification 
there is neither, it is merely a certification 
impliciter. If the decree-hoider calls his 
certificate an application, it is not such 
merely by his using that expression. I 
cannot help agreeing at any rate to some 
extent with Mr. Baldeo Sahay’s argument 
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that their Lordships of the Judicial Com- 
mittee once having decided that ‘applica- 
tion’ is not an expression which is apt 
in the case of certification, they almost 
decided the point which we have before us. 
At any rate Mr. Baldeo Sahay has contend- 
ed that since the decision of the Privy 
Gcuncil. the tendency has been the other 
way and indeed the decisions have all 
been entirely different since the case refer- 
red to. Amarkrishna Chaudhury v. Jagat- 
bandhu Biswas (2),is a decision in point 
where Ghose, J., in coming to his conclsion 
said : 

“In my view the observations of their Lord- 
ships of the Judicial Committee conclude the mat- 
ter and it is unnecessary to pursue the matter 
further.” 

‘It is well understood that a decision is 
only an authority for what it decides. But 
as I understand Ghose, J.’s statement, it 
is this: that once the Priyy Council have 
decided that there is no such thing as 
“application” in the matter of certification 
by a decree-holder, they decided the ques- 
tion which came before the Calcutta High 
Court and comes before me. At any rate 
the decision to which Ihave just referred 
was come to on the footing that the word 
“application could have no reference. By 
reason of O. XXI, r.1, as pointed out by 
Sir Lancelot Sanderson, it is merely a cer- 
tification. The Madras High Court have 
come tothe same conclusion in Krishna 
Patter v. Seetharama Patter (3). This 
decision «s wellas that of the Calcutta 
High Conrt just referred tois expressly in 
point. 

“Now all I am offered on the other side 
is the line of decisions of the Calcutta 
High Court dealing with this matter, and 
the question is whether I should follow 
those decisions which have been described 
as the cursus curi@ or adopt the recent 
decisions of the Calcutta High Court, the 
Madras High Court and what seems to be 
the irresistible conclusion to be derived 
from the decisions of the Privy Council. 
J just briefly state what the effect of the 
decisions is. There are only four of the 
Calcutta High Court which have been ex- 
pressly referred toin the Full Bench deci- 
sion reported in Amarkrishna Chaudhury 
V: Jagatbandhu Biswas (2). The first that 
1 propose to deal with is the case of Rakhal 
Das v. Jogendra Narain (4), a decision of 

(2) 59 C 760; 134 Ind, Cas. 922; AIR 1931 Cal, 
719; 54 CL J 201; 35 C W N 1192; Ind. Rul. (193) 
Cal, 922 (F B). 

(3) 50 M49; 98 Ind. Cas. 156; A I R1926 Mad. 
1178; 51M LJ 480; 24 L W 488. 

£4) 10C L J 467; 3 Ind, Cas, 391, s 
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1909 rather later than the one to which 
I shall refer to afterwards, but I mention 
it for the purpose of disposifig of it. It 
cannot be said that that decision is any- 
thing more than obiter. Mookerji, J., and 
the other learned Judge, in discussing the 
question as to the starting point of limita- 
tion at the end of their judgment, having 
decided the question immediately before 
them, stated that there was another diffi- 
culty in the way of the appellant ; and 
then they refer to this particular point and 
have stated in substance that itis a step- 
in-aid of execution. In those circumstan- 
ces the decision was merely obiter. 
Thenext case towhich I refer is the 
decision in Prakash Singh v. Allahabad 
Bank, Ltd. (1), where the point was decided 
but without any serious discussion by the 
learned Judges of the matter. The decision 
in Wasi Imam v. Poonit Singh (5), was 
another short judgment in which the 
learned Judges stated thatthe point was 
not free from doubt, but they thought 
that they ought to follow the rulings of the 
Court and of the High Court in Allahabad. 
No detailed discussion had ever ‘been 
made on this point until the recent Full 
Bench decision of the Calcutta High Court. 
In Busuffzeman Sarkar v. Sanchia Lal (6), 
the only question decided was whether the 
decree-holder had done all that was neces- 
sary hy notifying tothe Court at the time 
of the application in execution, the fact 
of payment by the judgment-debtor. There 
is a further decision, viz., the case of 
Umesh Chandrav. Akrur Chandra (7). The 
head-note correctly states the decision to 
the effect that after part payments within 
three years from the date of the decree, 
an application in execution is in time with- 
in the meaning of Art. 182. There is no 
express decision on the point thatit is a 
step-in-aid of execution, although the infe- 
renc2 to be drawn from the decision I sup- 
pose must be to that effect. If Iam to 
choose between the authorities, the question 
is which view I must adopt. There is no 
detailed discussion excepting in the latest 
decisions of the Calcutta and the Madras 
High Courts, and even apart from those 
decisions, I agree with Mr. Baldeo Sahay 
that in coming to the conclusion whether 
there has been an application or, to use 
the words of the amendment, “or order” 
in aid of execution, the decision of their 


(5)200 69%. . 

(6) 43 0 207; 34 Ind. Cas. 606; AIR 1916 Cal, 451; 
23 C L J 390; 23 C WN 272, 
(D) 46 O 25; 501nd. Cas, 15; A I R1919 Cal. 
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Lordships of the Privy Council assits Mr. 
Baldeo Sahay’s case that in case of certifi- 
cation by the decree-holder the expression 
“application or order” has no relevance. 
Once I come to that conclusion, quite apart 
from authorities, it seems tome that the 
matter is concluded as against the decree- 
holder. For these reasons I hold that the 
learned Judicial Commissioner was right 
in his decision and I would dismiss the 
appeal with costs. There will be leave to 
appeal under the Letters Patent. 

N Appeal dismissed. 


ALLAHABAD HIGH COURT 
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VETSUS 

Lala HARI KISHAN DAS~Derenpant-— 

; Opposites Party. 

Jurisdiction—Two Courts having jurisdiction— 
Right of parties to bring suit in either Court— 
Parties agreeing that suit should be tried in one 
Court—Other Court having jurisdiction trying suit 
—Interference in Revision—Propriety of—Contract 
—Breach~—Breach of contract for sale of goods— 
Damages, measure of —Cause of action—Contract by 
canvasser at A—Proprietor signing at S—Courts at 
A, if have jurisdiction. j 

Where there are two Courts, both of which would 
normally, have jurisdiction to try the suit, the parties 
may bs allowed to agree among themselves that 
the suit should be brought in any of those Courts 
and not in the other, Achratial Kesavlal Mehta & 
Co. v. Vijayam & Co, (1), A. Milton & Co. v. Ojha 
Automobile Engineering Co, (2) and Tilakram 
Chaudhuri v. Kodumal Jethanand Wadha (3), relied 


n. 

-And where the parties agree that one of the Courts 
shall try it but the other Court holding that it has 
jurisdiction, has tried the merits of the case between 
the parties, it would not be proper for the revisional 
Court fo interfere and- to entail fresh hardship on 
both parties. f 

In the case of breach of contract of sale of goods, 
if there was an available market for the goods at 
the date of breach, the damages must be based on 
the difference between the market price and the 
contract price: a contract of re-sale becomes im- 
material, because if there was a market, the Jaw 
presumes that the buyer can minimise his damage 
by procuring substituted goods in the market, so 
that he is thus in the same position, apart from 
the difference in price, as if the seller had not made 
default. Hence the difference of price, if the market 
price exceeds the contract price, is the sole damage 
in general recoverable. Erroll Mackey vw. Kamesh- 
war Singh (5), relied on. 

A contract was entered into at A by a canvasser 
of the defendant and the proprietor himself signed 
the contract at S: 

Held, that a part of the causa of action arose 
at A andas such, the Courts at A had jurisdiction 
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to try the suit. J.D. John v. Oriental Government 
Security Life Assurance Go., Ltd. (4), distinguished. 

O. Rev. against an order of the Small 
Cause Court Judge, Allahabad, dated: 
September 30, 1935. 

Mr. Shiva Prasad Sinha, for the Ap- 
licant. 

Mr. Kartar Narain Agarwala, for the Op- 
posite Party. i 

Order.—This is an application in re- 
vision by the plaintiff whose suit has been 
dismissed by the Court below. The facts 
may be briefly stated. Sometime towards 
the end of January, 1934, the plaintiff and 
the defendant entered into a contract by 
which the latter wasto supply 905 bags 
of Saharanpur chapati atah to the plaintiff 
in the month of February, 1934, at the 
rate of Rs. 6-3 per bag. The defendant 
could supply only 151 bags, and thus there 
was a deficit in the supply of 754 bags. 
The plaintiff, therefore, brought a suit in 
the Small Oause Court at Allahabad for 
the recovery of damages arising on the 
breach of the contract made by the 
defendant. The defence was that the 
Small Cause Court at Allahabad had no 
jurisdiction; that there was no breach of 
contract by the defendant and that the 
amount of damages was excessive. This 
cass had had a chequered career, in 
the sense that the Small Cause Court at 
Allahabad tried this suiton Nevember 26, 
1934, and came tothe conclusion that the 
plaintiff was entitled to damages at the 
rate of Re. 1 on 754 bags. He overruled the 
preliminary objection that the Allahabad 
Courts had no jurisdiction. There was a 
revision to this Court by the defendant 
and a learned Judge of this Court remand- 
ed the case after having corrected the 
Court below on a question of law. What 
the Court below had donein the first instance 
was to find out the contract price of each 
bag and that was very easy. It worked 
out to be Rs. 6-3 per bag. The Court 
then tried to find as to what was the pre- 
vailing rate in Allahabad at which Saha- 
ranpur chapati atah was sold about the 
endof February or the beginning of March 
1934. 

That rate was Rs. 7-3 per bag, and the 
Court below was of the opinion that the 
plaintiff was entitled to damages per bag 
on. the difference between Rs. 7-3 and 
Rs. 6-3 because that was the profit which 
the plaintiff could make. -It was pointed out 
by this Courtthat this method of assessing 
damages was contrary to law. [t was said 
that if the plaintiff took no steps to buy 


. 
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flour elsewhere in order to make up the 
deficiency, then the plaintiff would not be 
entitled toa decree merely because ke 
might have made a pr fit ifthe defendant 
had supplied the flour. When the case went 
back totheSmall Cause Court Judge he 
dismissed the plaintiff's suit on September 
30, 1935, with the finding that there was no 


“ evidence at all on bahalf of the plaintiff 


on the point mentioned by this Court and 
therefore the suit must be dismissed in 
accordance with the law laid down for 
the Subordinate Court by this Court. The 
plaintiff has now come up in revision, 
and before I proceed to dispose of the 
contention advanced by the plaintiff, it 
is necessary that I should mention some 
ofthe pointstaken by the defendant oppo- 
site party. It is once mcre argued before 
me that the Allahabad Court had no juris- 
diction. It is submitted by learned Counsel 
for the opposite party that the view taken 
by the learned Judge of this Court inter- 
partes isbinding on all points, and if 
it is said to be not binding on any parti- 
cular point, it should be held to be not 
binding on any point whatscever. It is, 
therefore, said that if Iintend to hold a 
view different from what was held by this 
Court on the former occasion, I should 
aiso consider the question as to whether 
the Allahabad Court had jurisdiction in 
the matier, sa point which was decided 
against the defendant on the former oc- 
casion. 

The plea, therefore, that is advanced 
before mein the very beginning is that 
the plaintiff should be directed to present 
his plaint at Saharanpur. Now there can 
be no doubt that where there are two 
Courts, both of which would normally 
have jurisdiction to try the suit, the parties 
may be allowed to agree among them- 
selves thatthe suit should be brought in 
any of those Courts and not in the 
other. This was heldin Achratlal Kesay- 
lal Mehta & Co. Vijayam, & Co. (1), A. 
Milton & Co, v. Ojha Automobile Engineer- 


ing Co. (2) and Tilakram Chaudhuri v. 


Kodumal Jethanand Wadha (3): butit 
did not happen in any one of those 
cases that the Court below had decided 
that a particular Court (different from the 
one for which the parties had contracted) 
had jurisdiction in the matter and the 


(1) A IR 1925 Mad. 1145; 90 Ind. ; 

5 ay : Ewo : ud. Cas. 1019; 49M L 
(2)_A I R 1931 Cal. 279; 130 Ind. . . 

Ind. Rul. (1931) Cal. 380, nd. Cas, 252; 57 0 1280; 

7 > è I R 1928 Bom. 175; 110 Ind Oas 727; 30 Bom. 
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superior tribunal had interferedin revision- 
on the ground that the suit ought to have 
been instituted in ihe Court “for which 
the parties had contracted. Inthe present 
case this matter was agitated before this 
Court, and this Court came to the con- 
clusion that on the question of jurisdiction 
it should not interfere. I am of the same 
opinion. The object of parties entering 
into a contract of this nature is to afford 
facility or convenience either to both the 
parties or to one of .the parties, and’ it 
is unfair that any one of the parties should: 
resile from thecontract entailing hardship 
and inconvenience to the other party. 
At the same time it is common ground 
that the other Court also has jurisdiction, 
and when it is found that the Court be-. 
low, holding that it has jurisdiction, has 
tried the merits of the case between the 
parties, it would not be proper for the 
revisional Courtto interfere and to entail 
fresh hardship onboth parties. This wag 
the view taken by this Court on the former 
occasion, and J find that the wisdom of 
this view is allthe greater now, when on 
two occasions the merits have been dis- 
cussed by the subordinate Court. I there- 
fore refuse to acceed tothe plea teken by 
the defendant that the plaint should be 
returned {o tLe plaintiff for presentation to 
the proper Court. 

Connected with the point just discussed, 
another plea was raised that the Allahbad 
Courts have no jurisdiction whatsoever in 
the matter, and this plea was based not 
on the fact that there was a binding 
contract between the parties by which the 
suit ought to he instituted in a different 
Court, but itis said that the contract was 
entered into at Allahabad by a canvasser 
of the defendant and the proprietor himself 
signed the contract at Saharanpur. My atten- 
tion was drawn tothe ease in J.D. John 
v. Oriental Government Security Life Assur- 
ance Co., Ltd. (4). Tomy mind the facts 
of that case are clearly distinguishable. - 
The learned Judge of the Court below 
has taken great pains to show ihat a part 
of the cause of action arose at Allahabad, 
and as such, the Allahabad Courts had 
jurisdiction. Isee no flaw in the reasoning 
of the Judge, and I cannot possibly hold 
that the Allahabad Courts had no jurisdiction 
whatsoever in the matter. i 

Uoming now to the question of damages 
once more it is argyed that the view taken 
by the learned Judge of this Court ona 

(1) AIR 1929 Mad. 347; 121 Ind. Cas. 155; 56 M L 
J 299; 29 L W 628; Ind. Rul. (1930) Mad. 171 
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former occasion is binding between the 
parties. Without deciding the larger ques- 
„tion as to whether it is binding on me or 
‘not, I am definitely of the opinion that 
Kendall, J., did not intend to hold and 
could not hold anything beyond what was 
held by their Lordships of the Privy Council 
in Erroll Mackey v. Kameshwar Singh (5). 
Their Lordships observed that in the 
case of breach of contract of sale of goods, 
jf there was an available market for the 
goods at the date of breach, the damages 
must be based on the difference between 
the market price. and ihe contract price: 
a contract of re-sale becomes immaterial, 
because if there wasa market, the law 
presumes that the buyer can minimise his 
damage by procuring substituted goods 
in the market, sothat he is thus in the 
same position, apart from the difference in 
price, as if the seller had not made de- 
fault. Hence the difference of price, 
if the market price exceeds the contract 
price, is the sole damage in general 
recoverable. This is exactly what was said 
in different words by this Court on the form- 
‘er occasion. It was observed : 

“The plaintiff, however, must have been in a position 
to purchase the flour elsewhere and to sell it at the 
rate of Rs, 7-3-0, and possibly to make a profit on it 
at that rate, and if so, he could only claim 
compensation to the amount of the difference be- 
tween the profit he actually madeand the profit 


he might have made ifthe defendant had not broken 
his contract.” 


I am, therefore, net trying to lay down 


any law different from what was laid down 


by this Court on May 22, 1935. 

The learned Judge of the Court below 
now says that there is no evidence at all 
on behalf of the plaintiff to show that 
the plaintiff took any steps to buy flour 
elsewere in order to make up the delici- 
ency, andif he did so what he had to 
pay for it. It is quite true that inter- 
preting literally what was said by this 
Court on the former occasion, the plaintiff's 
suit was liable to be dismissed, if he did 
not as a matter of fact purchase flour 
elsewhere in order tomake up the defi- 
ciency, but that is not what the intention. 
of this Court was nor is it thelaw. It 
may well be that the plaintiff may not 
buy the goods, which he had contracted to 
buy from ithe defendant, elsewhere from an 
available market, but in that case he would 
not be entitled to damages on the basis 

(5) AI R 1932 P C 196; 138 Ind. Cas. 658; 59 I A 
398; 11 Pat. 600; 9 O W N 628; Ind. “Rul. (1932) P © 
218: 63 M L J 270; 330 W N 1024; 56 C L J 135; (1932) 


M W N 982; 36 LW 373; 13 P L T 639; 34 Bom. LR 
1596 (P. O). : 
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worked out by the Court below on the first 
occasion; but there is noreason why, if 
the plaintiff is able to prove the market 
price prevailing in an available market 
about the date of the breach, he should 
not be given damages based on the dif- 
ference between the market price and 
the contract price. One has therefore got to 
determine what was the date of the breach 
in the present case, and it was held in 
the Privy Council case, to which refer- 
ence has been made already, that the 
date of the breach was the date when the 
contract ought tohave been but was not 
fulfilled, and in the present case the con- 
tract was tohave been fulfilled by the 
defendant uptill the end of February, 
and the date of the breach would, therefore, 
be abcut the beginning of March 1936, If, 
for instance, in the present case the plain- 
tif might have tried to purchase chapati 
atah in an available market about the 
end of February, 1934, and if the defend- 
ant had chosen to fulfil the contract by 
the end of February, 1934, the plaintiff 
might have had more flour than he had 
contracted to sell to others or which he 
could dispose of easily, and the plaintiff 
while trying to minimise his damages by 
procuring substituted goods in the market 
might have pleced himself in diticulties. 
Uptill the date of the breach therefore 
the plaintiff had to wait, and it is only 
when he gotfully convinced that the defen- 
dant was not going to perform his part 
of the contract that he should hava 
been alert and tried to minimise the da- 
mages. 

The inquiry therefore should be as to 
what was the market price about the be- 
ginnnig of March. The case not having 
been understood in the Court below quite 
correctly, there is some lacuna in the evi- 
dence. There is, however, on the record 
of this case a letter dated February 24 
1934, Ex. B, from which it would appeat 
that the market price at Saharanpur about 
that time was Rs. 6-9-0 a bag. There is 
also the evidence of the defendant that the 
rate of flour went high about the middle 
of March in Saharanpur. There is also the 
evidence of the plaintiff that about the 
end cf February he boughte flour at 
Allahabad at the rate of Rs. 6-10-0 a bag. 
lt is true that these purchases were 
made in pursuance of contracis made 
in advance in January. From all 
these facts it would be reasonable to 
assume that the plaintiff could have ob- 
tained in an available market flour of 
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the kind contracted between the parties at 
the rate of Rs. 6-8-0 a bag. That is the 
figure at which [have arrived at approximate- 
ly on the entire evidence, and after all 
in a matter like this approximation can be 
the only guide. The plaintiff, therefore, 
suffered a lossof 5 annas per bag, the 
contract price being Rs. 6-3-0 per bag, 
_Learned Counsel for the opposite party 
also drew my attention to the fact that the 
plaintiff brought the present suit at Allaha- 
bad in violation of the contract entered 
into between the parties on account of 
which the suit ought to have been institu- 
ted in Saharanpur, and if-ithad been so 
instituted, the defendant would have had 
some greater facilities, and some allowance 
should be made forthe extra trouble and 
expense to which the defendant has been 
put by the plaintiff. My attention was 
also drawn to an observation in the judg- 
ment of Kendall, J., to the effect thatit 
might be possible for the defendant to 
claim as aset off compensation for this 
extra trouble. I feelinclined to agree with 
the contention of the defendant that some 
allowance should be made, and I therefore 
do not give to the plaintiff a decree at 
the rate of 5 annes per bag, but only at 
the rate of 4 annas per bag. As a result 
of what I have said above, I allow this 
revision,,set aside the decree of the Court 
below and decree the plaintiff's suit for 
Rs. 188-8-0 for 754 bags at the rate of 
4 annes per bag. In view of all the 
circumstances the plaintiff must pay his 
own costs in all Courts, and should pay 
to the defendant costs in all Courts in 
proportion to the amount to which his suit 
has been dismissed. 
Ne Revision allowed. 


OUDH CHIEF COURT. 
Second Civil Appeal No. 332 of 1934 
April 29, 1936 
Kina, C. J. 
JAGMOHAN AHIR—DEfFENDANT— 
APPELLANT 
VETSUS 
RAM KISHEN MISIR—Pcaintire 
—RESPONDENT i 
Oudh Rent Apt (XXII of 1886), ss. 59, 60, 53 (2) 
—S. 59, when applies—Tenant not surrendering 
possession and landlord not taking proceedings under 
s. 600—Tenant, position of —-Tenant also usufructuary 
mortgagee—Successor selling mortgagee rights— 
Vendee, if entitled to cultivatory possession—Deed 
—Construction—‘Dakhal’ or ‘qabza’, meaning of. 
Section 59 of the Oudh Rent Act, applies only to 
a tenant who fails to institute a suit to contest the 
notice of ejectment. < 
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Where the tenant does not surrender possession 
of theholding andthe landlord does not take pro- 
ceedings under s. 60, the tenant must be deemed to 
have continued asa tenant holding over and cannot 
be considered to bea trespasser. Haraj Kunwar | 
v. Samad (1), referred to. 

Where the tenant in possession also becomes a 
usufructuary mortgagee his rights as mortgagee 
and as a tenant cannot merge and he remains a ten- 
ant. When his successor sells his rights as pos- 
sessory mortgagee, afterthe expiry of five years. 
from the original tenant’s death, onthe date of the 
sale-deed though liable to ejectment under s. 53 (2), 
he is not mere trespasser without any rights as a 
tenant. His rightsof tenancy are not lost by the 
sale of his mortgagee rights and the purcheser by 
acquiring therights of a usufructuary mortgagee 
becomes entitled to possession as a mortgagee and 
to the rent payable by the tenant but is not entitl- 
ed to actual cultivatory possession of the plot. The 
tenancy rights could not be sold : 

Held, that the words ‘dakhal’ or ‘gabza’ in the 
sale-deed must inthe context refer to possession 
as a usufructuary mortgagee and cannot refer to 
cultivatory possession as tenant. 


S. C. A. against the order of the Subordi- 
nate Judge, Sultanpur, dated August 6, 
1934. 

Mr. K.P. Misra, for the Appellant. 

Me. M. L. Saxena, for the Respondent. 

Judgment.—This is a defendant's ap- 
peal arising out of a suit for mortgagee 
possession of a plot of tenancy land. 

The plot in suit was in the cultivation 
of Darshan. Ahir asa tenant.’ In the year 
1920 the landlord issued a notice of eject- 
ment against Darshan who filed ‘a suit to 
contest the notice. On April 21, 1921, Dar- 
shan withdrew his suit. Probably he had 
corme to an amicable agreement with his 
landlord as the latter did not take action 
under s. 60 of the Oudh Rent Act to eject 
Darshan and the finding of the Court below 
is that Darshan remained in possesstion 
throughout. In 1922 the landlord executed 
a usufructuary mortgage of the plot in 
favour of Darshan for a consideration of 
Rs. 50 (Ex. 1). The position of Darshan, 
therefore, became two-fold. He was both a 
tenant and a mortgagee in possession of the 
plot. I think the trial Court was right in 
holding that his rights as mortgagee and 
as tenant could not merge and, therefore, 
Darshan remained a tenant throughout. 
About eight years before the present suit 
Darshan died and he was succeeded by his 
son Jagmohan, the present defendant. In 
1932 Jagmohan sold his rights as possessory 
mortgagee to the plaintiff Ram Kishen. The 
plaintiff sues on the basis of this sale for 
actual physical possession of the plot in 
suit. Inthe alternative he claims a decree 
for the morigage.money by sale of the 
mortgage property. 
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«The trial Court dismissed the suit upon 
the view that Darshan, and afterhim Jag- 
; mohan, remained tenants of the plot through- 
out and the sale of the mortgagee rights by 
Jagmohan to the plaintiff did not entitle the 
plaintiff to eject Jagmohan as the plaintiff 
was only entitled to possession as a usufruc- 
tuary mortgagee and was entitled to realize 
rent from the defendant but not to actual 
possession of the plot. 

The lower Appellate Court has taken 
@ contrary view and has decreed the plaint- 
iff's suit for actual physical possession of 
the plot in suit. 

- It appears to me that the view taken by 
the Court below isnot correct. The learned 
Subordinate Judge has held that when Dar- 
shan withdrew his suit contesting the notice 
of ejectment the result, under s. 59 of the 
Oudh Rent Act, was that the tenancy ceased 
with effect from the 15th day of May 1921. 


The Court held that simply by reason of. 


holding over after that date, Darshan could 
not acquire the rights of statutory tenant 
in respect of the land in suit and could not 
claim to have retained such rights. The 
Court seems to take the view that after 
May 15, 1921, Darshan was not a tenant 
but a mere trespasser. Ido not think that 
this view is correct, It is irùe that s. 59 
of the Oudh Rent Act lays down that if a 
tenant on whom notice of ejectment hos 
been served fails to institute a suit to con- 
test his liability to be ejected, his tenancy 
shall cease on May 15, next fol- 
lowing unless after the service the landlord 
has authorized him in writing to continue 
to occupy the land. This section does not 
in terms apply to the facts of this case 
because it applies only to a tenant who fails 
to institute a suit to contest the notice. 
Darshan did institute a suit to contest the 
notice although he subsequently withdrew 
the suit. However, even if we take it that 
the position of Darshan, after withdrawing 
his suit, would be the same as the position 
of a tenant who failed to institute a suit, 
there is good authority for the view that 
Darshan must be regarded as a tenant hold- 
ing over and not asa trespasser unless the 
landlord took steps to enforce the notice 
by ejectment under s. 60. It is admitted 
that no action under s. 60 was taken, In 


support of this view I would refer to the’ 


case of Haraj Kunwar v. Samad, 7 O. W. 
N. 330 (1). In that case it was held that 
where a notice of ejectmentis issued against 
a tenant andthe notice is not contested, 


1) 70 W N 330; 123 Ind. Gas. 49; Ind. Rul. 
1930) Oudh 145;.14 R D187; AIR 1930 Oudh 202. 
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or if a suit is instituted to contest the notice 
but ibis unsuccessful and the notice is 
upheld in either of these cases the tenancy 
is determined only when the tenant actually 
surrenders possession the holding or when 
proceedings for actual ejectment are taken 
under s. 60 of the Oudh Rent Act. Where 
the tenant does not surrender possession 
of the holding and the landlord does not 
take proceedings under s. 60, the tenant 
must be deemed to have continued as a 
tenant holding over and cannot be consi- 
dered to be a trespasser. Following that 
authority I take it that Darshan’s tenancy 
did not determine but he continued to be a 
tenant holding over and was entitled to be 


- treated asa tenant unless and until ejected 


by due process of law. 

The Court below has given another rea- 
son for holding that the defendant is not 
entitled to remain in cultivatory possession 
as atenant. Its reasoning is that even if 
for the sake of argument it be held that 
Darshan had the rights of astatutory tenant 
in the land in suit at the time he took the 
mortgage of it, then those rights could under 
s.48 of the Oudh Rent Act enure for the 
benefit of hisson Jagmohan only for a period 
of five years from the date of Darshan’s 
death and the said period of five years ex- 
pired before Jagmohan sold the mortgagee 
rights tothe plaintif. The learged Subor- 
dinate Judge takes the view thet Jagmo- 
han’s rights as the heir of a statutory tenant 
came to an end five years after Darshan's 
death and for that reason he could not 
successfully resist the plaintiff's claim for 
actual physical possession of the land in 
suit. I think this view is also wrong. It is 
true that the pericd of five years after 
Darshan'’s death expired before the execu- 
tion of the sale deed in 1932. On that date 
Jagmohan was the heir of a statutory tenant 
and he was liable to ejectment under s. 53 
(2), but he was not a mere trespasser with- 
out any rights whatever asa tenant. The 
explanation given to the definition of a 
“statutory tenant” in s. 3, cl. 18 of the Oudh 
Rent Act reads as follows :—- 

“A person who succeeds as an heir of a statutory 
tenant under s. 48, shall not be deemed to be sta- 
tutory tenant unless he has obtained a patta from 
the landlord or has remained in occupation of the 
holding for three years after thegexpiration ofthe 
period for which heis entitled to retain occupation 
of the holding under s. 48.” 

This means that the heir of a statutory 
tenant is entitled to retain possession of the 
holding as a tenant for five years. After 
the expiration of five years the landlord 
may eject him under s. 53 (2) at any time 
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wittin a period of three years. If the land- 
lord does not eject him during the period 
of three years then the heir acquires the 
status of a statutory tenant. Even during 
the three years, during which the heir is 
liable to ejectment under s. 53 (2), heis not 
a trespasser but a tenant and he is not 
liable to be ejected otherwise than in ac- 
cordance with the provisions of the Oudh 
Rent Act. He is not liable to be ejected 
as atrespasser by 2 suit in a Civil Court. 
I am of opinion, that the trial Court took 
the correct view in this case. Jagmohan 
was certainly a tenant when he sold the 
mortgagee rights to the plaintiff and he 
has not losthis rights of tenancy by the 
sale of his mortgagee rights. The sale deed 
in the plaintiff's favour clearly shows that 
the interest transferred to the plaintiff con- 
sisted of the interest of an usufructuary 
mortgagee. The tenancy rights were not 
transferable by sale. In my view, the plaint- 
tiff by acquiring the rights of a usufruc- 
tuary mortgagee became entitled to posses- 
sion as a mortgagee and to the rent pay- 
able by the defendant, but he was not en- 
titled to actual cultivatory possession of 
the plot. 

It is urged that the sale deed itself pro- 
vides that if the plaintiff is unable to get 
possession of the land then he would be 
entitled to fecover the mortgage money with 
interest. The words ‘dakhal or ‘qabza’ in 
the sale deed mustin the context refer to 
Possession as a usufructuary mortgagee. In 
my opinion, it could not refer to cultivatory 
possession as a tenant. The tenancy right 
was not, and could not be sold. 

For the reasons given above I think the 


view taken by the lower Appellate Court. 


1s wrong and the view taken by the trial 
Court is right. J, therefore, allow the ap- 
peal with costs in this Court and the Court 
belowand restore the decree of the trial 
Court. 

N. Appeal allowed. 


pa maem 


LAHORE HIGH COURT 
Second Civil Appeal No. 1930 of 1935 
May 5, 1936 5 
Agua HAIDAR, J. © 
Musammat IMAM BIBI—PLAINTIFF 
—APPELLANT 


- versus 
ABDUL RAHMAN AND OTHERS— DEFENDANTS 
— RESPONDENTS 
Specific Relief Act (I of 1877), s 42—Suit for 
declaration of title—Defendant not in possession— 
Relief for possession nog asked—Frame of suit, iP 
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proper—Evidence Act (I of 1872), ss. 13, 42—Held, 
previous decision was relevant evidence under ss. 
13 and 42. $ 

Where the defendants are not in possesei.n the 
plaintiff cannot ask the Court for dispossessing the 
defendants and under these circumstances the relief 
for declaration only which the plaintiff claims is not 
obnoxious to the provisions of s. 42 of the Specific 
Relief Act. The plaintifi need not frame the plaint 
ag one for possession. Malaivya Pillai v. Perumal 
Pillai (1), relied on. 

Where the right now claimed by the plaintiff was 
asserted by one party and denied by the other in 
the previous suit and the right which the plaintif 
in the previous suit claimed was ofa public nature, 
the cas3 being that the land in suit was a takya: 


Held, that the previous decision was an 
important piece of relevant evidence under 
ss. 13 and 42, Evidence Act, in the present 


A by the plaintiff for declaration of her title to the 
and. 

S. C. A. from the decree of the District 
Judge, Jullundur, dated July 29, 1935, 
affirming that of the Subordinate Judge, 
Fourth Class, Jullundur, dated November 
24, 1934. 

Mr. Achhru Ram, for the Appellant. 

Mr. R. C. Soni, for the Respondents. 

Judgment.—This is a plaintiff's appeal 
arising out of a suit for a permanent 
injunction that the plaintiff is the owner 
and in possession of the site shown in the 
plaint and that the defendants Nos. 1 to 4 
should not restrain the plaintiff from build- 
ing upon the said site. Both the Courts 
below have dismissed the plaintiff's suit. 
The plaintiff has.prefe:red this second ap- 
peal to this Court. 

The case for the plaintiff is that the 
land in suit was owned by her father 
Tabe Shah, a faqir, and that Tabe 
Shah bequeathed the property in suit to 
the plaintiff by virtue of the will dated 
August 28, 1928. Tabe Shah died some 
time in 1930 leaving him surviving two 
sons—Hub Ali and Mohammad Ali and 
Musammat Imam Bibi, the present plaintiff. 
The contesting defendants are certain 
occupancy tenants who hold land in the 
village. On November 4, 1931, a number 
of persons, including the contesting de- 
fendants, brought an action against Hub 
Aliand Mohammad Ali for an injunction 
ordering them to demolish the kotha 
which they had built on the land now in 
dispute. In this suit there was also a 
prayer for injunction to restrain the de- 
fendants from preventing the plaintiffs 
from using the land as a takya. Ib was 
alleged that the plaintiffs and their prede- 
cessors had resefved 1 kanaland 11 marlas 
ofland for the purpose of the takya and 
that the defendants and their ancestors 
were in possession merely as takyadars 
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and had only. recently misappropriated the 
land to iheir- exclusive use. In that suit 
the present plaintiff was not impleaded. 
She made anapplication to be made a 
party alleging that the kotha had been 
erected by her and that the land had 
been left toher by her father under the 
will, dated August 28, 1928. Her applica- 
tion was opposed by tke then plaintiffs 
and was dismissed. The suit for injunction 
was ultimately decreed on November 28, 
1932. In execution of.the decree the kotha 
which the defendants had built was de- 
molished. 

Thereupon, on June 10, 1933, the plaintiff 
instituted the present suit and asked for 
the relief already quoted. The defendants 
pleaded that the plaintiff was not in pos- 
session and that the present suit had been 
misconceiyed inasmuch as she ought to 
have framed the plaint as one for posses- 
sion. They further denied the title of 
Tabe Shah and pleaded that he had no 
right to make a willin favour of the plain- 
tiff in respect of the land attached to the 
takya a8 it was inalienable. The trial 
Court held that the suit was maintainable 
in theformin whichit hed been brought. 
On the merits, however, it held that tke 
lend being a takya was inalienable and, 
therefore, the will of Tabe Shah did not con- 
ferany titleupon the plaintiff. On appeal 
the District Judge decided both the points 
against the plaintiff and affirmed the decree 
of the trial Court. 

In second appeal Mr. Achhru Ram has 
urged, thet on the finding of the lower 
Appellate Court the present suitin the 
form in which it was brought was main- 
tainable and that the Court below was in 
error in arriving at a contrary decision 
holding that the plaintiff ought to have 
sued for possession. In my opinion the 
contention of Mr. Achhru Ram is perfectly 
sound. The defendants are notin posses- 
sion; consequently the plaintiff could not 
ask the Court for dispossessing the defen- 
dants. Under these circumstances the 
relief which the plaintiff claimed was not 
obnoxious to the provisions of s. 42 of the 
Specific Relief Act. Mr. Achhru Ram has 
invited my attention to a Division Bench 
judgment of the Madras High Court in 
Malaiyya Pillai v. Perumal Pillai (1). In 
that case the High Court had ordered, in 
the course of certain criminal proceedings 
that the defendant was entitled to obtain 
possession but atthe date of the suit pos- 


= (D) 86M_ 62; 12 Ind. Cas. 170; 10 M L T 277; 21 
ML J 1032; (1912),1 M WN 161, 


imam Bist v. aBbÜL RAHMAN (LAH) 


495 


session had not been actually taken over by 
the defendant. Under these circumstances 
ihe plaintiff was held entitled to maintain 
asuit for a mere declaration. The learned 
Judges rightly pointed out that in order to 
defeat the plaintiff's claim. for a declaration, 
it must be shown that the defendant was 
in possession, and as against him, the plain- 
tiff could have obtained an order for delivery 
of possession. The fact that the Magistrate 
after the order of the High Court was 
bound to give possession to the defendant 
but had not yet done so, would not make 
any difference. The same [principle applied 
to the present case. I, therefore, following 
the law as laid down in the Madras case 
noted above, hold that the plaintiff, in the 
circumstances of the present case, was not 
bound to bring asuit for possession and 
that her plaint, as framed and the relief 
which she asked, were not contrary to any 
rule of law. 

On the merits the judgment, dated Novem- 
ber 28, 1932, in the previous case, though 
not by any means res judicata, is an im- 
portant piece of relevant evidence in view 
of the provisions ofs. 18 ands. 42 of the 
Indien Evidence Act. Referring to the 
terms of s. 13 of the Indian Evidence Act, 
there cannot be any manner of doubt that 
the right now claimed by the plaintiff was 
asserted by one party and denied by the 
other inthe previous suit. Section 42 is 
also applicable. The right which the plain- 
tiff in the previous suit claimed was of a 
public nature since the case for the plaintiff 
was that the land in suit was a takya which 
is a public club of the village and 
therefore any decision of a Court of Justices 
concerning the public nature of the land in 
suit would be relevant. 

The learned Judge has referred to evi- 
dence, oral and documentary, and has in 
the end come to the conclusion that the 
occupation of Tabe Shah was that of takya- 
dar and cannot, therefore, be said to be 
adverse tothe defendants or to the owners 
of the site. Hefurther held that the site 
in dispute is, and has always been a takya 
and as such, it -was not alienable by the 
takyadar. This being so, it follows that 
the will in favour of Musammat Imam Bibi 
by her father would not confer any title 
upon her. On this point I agree with the 
decision of the two Courts below. The ap- 
peal, therefore, fails and is dismissed. 
Under all the circumstances T make no order 
as to costs. 

D. Appeal dismissed, 


J 
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_ _ ALLAHABAD HIGH COURT 
Civil Revision Application No. 126 of 1935 
February 18, 1936 
HARRTES AND GANGA Nata, JJ. 

RAM AUTAR SAHU AND 0OTHERS— 
OpsECTORS—APPLICANTS 
Versus 
B. BATE KRISHNA AND ANOTHER— 
DEOREE-HOLDERS AND OTHERS—J UDGMENT- 
DEBToRS—OpposiTs PARTIES 

Civil Procedure Code (Act V of 1908), ss. 47,115 
—Decision that objectors are representatives of 
judgment-debtor—Whether a decree— Appealability— 
Revision, if lies—Mortgage—Subsequent mortgagee 
taking mortgage during pendency of suit on first 
mortgage—Whether representative of mortgagor— 
Auction-purchaser purchasing on behalf of joint 
Hindu family— Members of family, if representa- 
tives of judgment-debtor. 

A decision by the executing Court that the ob- 
jectors were representatives of the judgment-debtor, 
ig one unders. 47, Civil Procedure Code, and being 
a decree isappealable andthe aggrieved parties 
have no right to apply for revision under s. 115, 
Civil Procedure Code, Subsequent mortgagees taking 
a mortgage during the pendency of a suit on the 
first mortgage are representatives of the mortgagor 
` and can be jimpleaded in the execution proceedings. 
Sheo Narain v. Chunt Lal (1), relied on, 

An auction-purchaser ata sale held in execution 
of a simple money decree against a judgment-debtor 
whose property has been ordered to be sold at 
the suit of mortgagees in a mortgage suit is a 
representative of the judgment-deptor, The term 
“representative ” when taken with reference to the 
judgment-dehtor, does not mean only his legal re- 
presentatige, that is his heir, executor or adminis- 
trator, but it means his representative in interest 
and includes a purchaser of his interest who so far 
as such interest is concerned, is bound by the dec- 
ree, Consequently, where the aactiou-purchaser is 
a member of a joint Hindu family and purchases 
- on benalf of the family, the members ofthe family 
can be regarded asrepresentatives of the mortgagor 
and can be impleaded in execution proceedings. 
Gulzari Lal v. Madho Ram (2), followed. 

C. Rey. App. from ihe decision of the 
Additional Sub-Jiidge, Benares, dated De- 


` cember 22, 1934. 


Messrs. Shiva Prasad Sinha and Lakshmi 
Saran, for the Applicants. 


Mr. Govind Das, for the Opposite Par- 
ties. 


Harries, J—This is an application by 
Ram Autar, Murlidhar end Bhagwan Das 
for the revision of an order passed by the 
Additional Subordinate Judge of Benares 
impleading them in the array of judgment- 
debtors.’ lhe facts of the case can be 
shortly stated. as follows; It appears that 

“one Gopal Das and his son executed a mort- 
gage in favour of Maksudan Das; the securi- 
ty’ being a house in Benares and certain 
gamindari property situate in Jaunpur, In 
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due course .Maksudan Das brought a suit 
upon this morigage egainst the mortga- 
gors, andon August 27, 1927, he obtained 
a decree against Gopal Das and his sons. 
At sometime during the pendency of this 
mortgage suit the mortgagors Gopal Das 
aud his sons executed a simple mortgage of 
the zamindari properly in favour of the 
applicants Ram Autar and Murlidhar, Mak- 
sudan Das never impleaded Ram Autar and 
Murlidhar in his suit, which was then 
proceeding, presumably, because the fact 
of the subsequent mortgage was never 
brought to his knowledge. Subsequently 
to this simple mortgage in favour of Ram 
Autar Murlidhar, Bhagwan Das, sen of 
Ram Autar, purchased a half-share of the 
Jaunpur Zamindari property in execution 
of a simple money decree and it has been 
found that in this purchase Bhagwan Das 
was acting on behalf not only of himself 
but of his father Ram Autar and his brother 
Murlidhar who were all members of a joint 
family. 

Ram Autar and Murlidhar brought a suit 
upon their mortgage and in that suit im- 
pleaded the heirs of Maksudan Das who 
had died in the meantime. Ram Autar and 
Marlidhar claimed prior rights to Maksu- 
dan Das by reason of ihe fact that 
the money which they had lent had been 
used for the purpose of paying off prior 
charges. This claim by Ram Autar and 
Murlidhar to prior rights was resisted by 
the heirs of Maksudan Das and eventually 
it was held that Ram Autar and Murlidhar’s 
mortgage was subsequent to that of Mak- 
sudan Das and that they had no prior 
claims whatsoever. Against that decision 
Ram Autar and Murlidhar havefiled a first 
appeal in this Court and the matter is 
pending. The present opposite parties be- 
ing the heirs of Maksudan Das put the 
mortgage decree obtained by the latter in 
his lifetime in execution and prayed that 
Ram Autar and his two sons Bhagwan Das 
and Murlidhar should be made parties in 
the execution proceedings. Ram. Autar 
Murlidhar and Bhagwan Das objected and 
contended that they could not be impleaded 
in the array of judgment-debtors in the 
execution proceedings. After considering 
the whole fects of the case the learned Sub- 
ordinale Judge held that they were proper 
parties in these execution proceedings and 
impleaded them in the array of judgment- 
‘debtors. . 

The three objectors have now epplied to 
this Court for a revision of the order con- 
tending that they should not have been im: 
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pleaded as they were not parties to the 
originalsuit. They take a further ground 
that as Ram Autar and Murlidhar were 
actually challenging the mortgage upon 
which the decree was founded, they should 
not be impleaded in these execution pro- 
ceedings. Section 47 (1), Civil Procedure 
Code, provides that all questoins arising 
between the parties to the suit in which the 
decree was passed or their representatives 
and relating to the execution, discharge or 
satisfaction ofthe decree shall be deter- 
mined by the Court executing the decree 
and not bya separate suit. Sub-section 3 
of the same section provides that where 
a question arises as to whether any person 
is or is notthe representative of a party, 
such question shall, forthe purpose of this 
section, be determined by the Court. It is 
the contention of the opposite parties that 
Ram Autar, Murlidhar and Bhagwan Das 
were representative of one of the original 
parties in the suit, wiz, the mortgagor. The 
Oourt has decided that the objector appli- 
canis were therepresentatives of the mort- 
gagor and this decision is clearly ə de- 
cision under s. 47, Civil’ Procedure Code. 
Decisions under this section are to be re- 
garded as decrees by reason of s. 2 (2), 
Civil Procedure Code, and are appealable. 
The opposite parties take the preliminary 
objection that no revision lies in this case 
and that the objectors should have pro- 
ceeded by way of appeal. In our view the 
order passed inthis case must be treated 


.as adecree and the objectors should have - 
- appealed and have no right to apply fora 


revision under s. 115, Civil Procedure Code. 
That of course is sufficient to dispose of this 
application, but we have considered the 


‘contentions put forward on behalf of the 


applicant objectors and we are satisfied 
that there is no force in any ofthem. In 
our view it has been decided by this Court 
that persons in the position ofthe present 
objector applicanis are representatives of 
the mortgagor and can be impleaded in the 
execution proceedings. 


Ram Autar and Murlidhar were morl- 
gagees under a simple mortgage which was 
executed during the pendency of the suit 
brought by Maksudan Das. It was a trans- 
fer pendente lite, and that being so, Ram 
Autar and Murlidhar tock the property sub- 
ject to the decree passed in the suit and 
that decree bound them so far as the pro- 
perties comprised in their mortgage were 
concerned. Im precisely . similar circum- 
stancesa Bench of this Court decided 
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in Sheo Narain v. Chuni Lal (1), that a 
second iaortgagee who took his mortgage 
during the pendency of a suit on 
the first mortgage was a representa- 
tive of the mortgagor within the meaning 
of s. 244, Civil Procedure Code. S. 47, Civil 
Procedure Code, merely re-enacis the terms 
ofs. 244, Civil Procedure Code. In our 
judgment the present case is completely 
covered by the case of Sheo Narain v. 
Chuni Lal (1), and other cited above and 
that beingso, Rem Autar and Murlidhar 
were properly impleaded in the execution 
proceedings. Further, in the case of 
Gulzari Lal v. Madho Ram (2), a Fall Bench 
of this Court held that an auction-purchaser 
at asale held in execution of a simple 
money decree against a judgment-debtor 
whose properly has been ordered to be sold at 
the suit of mortgagees in a mortgage ‘suit 
is a representative of the judgment-debtor 
within the meaning of s. 244 (c) Civil 
Procedure Code. The term “representative” 
as used ins, 244, Civil Procedure Code, 
when taken with reference to the judg- 
ment-debtor, does not mean only the legal 
representative, that is his heir, executor or 
administrator, but it means his representa- 
tive in interest and includes e purchaser 
of his interest who so far as such interest 
is concerned, is bound by the decree. At 
p. 462,* Banerji, J,. observes: « 

“It seems to me that cvery purchaser of judgment- 
debtor's interest whois bound by the decree isa 
representative of the judgment-debtor within the 
1s & pur- 
chaser under a private sale from the the judgment- 
debtor or a purchaser at a compulsory sale 


inexecution of a decree obtained against the 
judgment-debtor.” 


We are bound by this Full Bench decision 
and therefore we ‘are bound to hold that 
Bhagwan Das wko purchased a half share 
of the zamindari properly in execution of a 
simple money decree is a representative 
of the mortgagor. Further, he bought this 
property as a member of the joint family, 
on behalf of the joint family, 
viz, Ram Autar Murlidhar and himself. 
Consequently all three must be regarded 
as representatives of the morlgagor and 
therefore they were properly impleaded in 
these execution proceedings. „For the rea- 
sons which we have given the objector-ap- 
plicants were properly impleaded and there 
is no force whatsoever in the contentions 
which have been urged on their behalf, 


(1) 22 A 213; A W N 1900, 51. 
(2) 26 A 447; A W N 1904, 6L; LA L J 65, 
“*Rage of 26 A,- [Ed] a ae ee 
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The result, therefore, is, that this application 
is dismissed with costs. ` 
N. Application dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1594 of 1935 
January 6, 1936 
JAI LAL, J. 

BODA RAM—DEFENDANT—ÅPPELLANT 


VETSUS 
DEVI DAS-HARI CHAND, Joiner HINDU 
FAMILY—PLAINTIFF—RESPONDENT 

Court-fees—Cross-objection for future  interest— 
Court-fees payable—Limitation Act (IX of 1906), 
Seh. I, Arts. 115, 65—Drawee of hundi, discharging 
hundi and suing drawer for money—Limitation for 
suit—Cause of action, when arises, 

Where cross-objections with regard to future in- 
terest are filed, the amount of future interest cannot 
be determined as it depends upon the date of pay- 
ment of the amount decreed by the judgment-debtor. 
Consequently ad valorem court-fee is not neceseary. 
Bhagwanti v. Atma Singh (1), applied. 

Where a person owes money to another for which 
he executes a kundi drawn ona third person, in 
favour of the creditor and the drawee accepts and 
obtains discharge subsequently by executing a docu- 
ment in favour of the creditor, the limitation for 
suit againzt the debtor, for money paid by the 
drawee, is thiee years, andthe cause cf action arises 
when the discharge is obtained and not on the date 
of the acceptance of the hundi. Aijaz Husain v, 
Maqbul Husain (2), distinguished. 

To the above suit Art. 115, Limitation Act, is more 
appropriate than Ait. 65. i 

S. O.#A. from the decree of the District 
Judge, Dera Ghazi Khan, dated July 4, 
1935. 

Mr. Kharak Singh Dhillon, for Mr. 
Jawahir Singh Dhillon, for the Appel- 
lant. ; 

Mr. Qabul Chand Mital for Mr. M. L. 
Puri, for the Respondent. 

Judgment.—This appeal is by the de- 
fendant, the suit having been decreed 
against him by the learned District Judge. 
The respondent plaintiff has filed ercss- 
objections with regard to future interest. 
Tne District Judge had omitted to grant 
him future interest. The cross-objections 
are within time but have been filed on a 
court-fee stamp of Rs. 10 only and an 
objection is raised that ad valorem court- 
fee should be paid on such cross-objections. 
The amount of future interest, however, 
cannot be determined as it depents upon 
the date of payment of the amount decreed 
by the judgment-debtor. Applying the 
principle of Bhagwanti v. Atma Singh, 154 
‘Ind. Cas. 470 (1), I hold that a court-fee 
stamp of Rs. 10 is sufficient under the cir- 
cumstances. The only question raised on 

(1) 154 Ind. Cas, 470; A I R 1934 Lah, 32;7R L 
577 (2) 3 ` 
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the defendant's appealis the question of 
limitation and it isnot an easy question 
ta decide. The facts are these: é 

Bodha Ram owed money to Topan Das, 
and on January 27, 1928, he drew a kundi 
in favour of Topan Das for the amount due 
from him tothe latter. It was drawn on 
the respondent Devi Das. It appears that 
on January 27, 1928, Topan Das made 
entries in his books crediting the amount 
of the kundi to Bodha Ram and debiting 
the same to Devi Das. It has not been 
shown that Devi Das made any correspond- 
ing entries in his books, but it is proved 
that he accepted the hundi. On April 20, 
1931, Devi Das executed a document in fav- 
our of the heirs of Topan Das, who had in 
the meantime died, thereby discharging 
the liability under the hundi. The suit 
out of which this appeal has arisen was 
then filed by Devi Das against Bedha Ram 
for recovery of money paid by him to the 
heirs of Topan Das, inter alia it has 
been defended on the ground that it is 
barred by time. Both parties are agreed 
that the normal period of limitation is 
three years but they differ es to the date 
from which it should be counted. Accord- 
ing to the appellant time should ran from 
January 27, 1928; according to the respon- 
dent-—and this is the view of the District 
Judge also—from April 20, 1931. No au- 
thority directly bearing on the case has 
been cited by either party. The respon- 
dent's Counsel has referred to Atjaz Husain 
y. Maqbul Husain (2), but the facts of that 
case were different from those in this case, 
and therefore it is not fully applicable. 

The learned District Judge has held that 
Art. 115, Limitation Act, applies, which pro- 
vides a period of three years for com- 
pensation for breach of any contract, ex- 
press or implied, not in writing registered 
and not Otherwise specially provided for 
in the Indian Limitation Act. Time is to 
begin from the date when the contract 
is broken. The learned Counsel for 
the: respondent supports the conclu— 
sion of the learned District Judge angam 
further adds that Art.. 62 also covers the 
case. That article relates to a suit fom 
money payable by the defendant to the 
plaintiff for money received by the defen- 
dant for the plaintiff's use and provides e: 
period of three years from the date wher 
the money is received. In my opinior 
Art. 115 is the more appropriate article anc 
time runs in this case from April 20, 1931 


MO) A1R1935 Lah, 307; 156 Ind, Cas, 836; 8 R Jamm 
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When the plaintiff-respondent accepted the 
hundi drawn by Bodha Ram in favour of 
. Topan Das he,really became liable for the 
amount jointly with Bodha Ram, and it was 
open to Topan Das to institute a suit on the 
hundi both against Bodha Ram and Devi 
Das. It was only on April 20, 1931, when 
Topan Das’s heirs accepted the sole liabi- 
lity of Devi Das, that Bodha Ram was dis- 
charged from liability to Topan Das’s heirs 
under the original transaction of loan or 
under the kundi drawn by him. Before 
that date it was not .open. to Devi Das to 
institute a suit against Bodha Ram because 
he had not paid the money to Topan Das. 
His right to recover the money from Bodha 
Ram accrued only when he had obtained 
the discharge for Bodha Ram by actual. 
payment of the money to Topan Das’s heirs 
or by accepting his sole liability for the 
same by executing a document in their 
favour. Therefore time in this case runs 
from April 20, 1931, and the view of the 
learned District Judge is correct. 

It was urged by the eppellant’s Counsel 
that there were other points raised by the 
defendant in his defence and the learned 


District. Judge should have given a finding’ 


onthe same. But they had all been decided 
by the trial Court againsi the appellant 
and it doesnot appear that the appellant 
attacked the conclusions of the trial Court 
before the learned District Judge. It is 
not, therefore, open to the appellant now to 
claim that a remand should be made to the 
District Judge to enable him to give indepen- 
dent findings on those points. The appaal, 
therefore, must be dismissed with costs and 
1 order accordingly. 

. Now with regard to cross-objections it is 
clear thatthe suit being by the plaintiff 
who.had undertaken to satisfy the liability 
of the appellant to Topan Das and who has 
done so he was entitled to interest till the 
date of repayment to him by Bodha Ram, 
and. therefore this is a case in which future 
interest should have been awarded by the 
learned District Judge. He has not applied 
his mind to the question of future interest 
at all. Therefore it is not a case where the 
District Judge has exercised his discretion 


against the plaintiff. I accept the cross- 


objections and modify the decree of the 
learned District Judge by providing that 
the decretal amount shall bear interest at 
six.per cent. per annum from the date of 
the. institution of ihe suit till realisation, 
There will be no order as tg the costs of the 
cross-objections, 
D. i a es Appeal dismisszd. 
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ALLAHABAD HIGH COURT. 
Civil Revision No. 202 of 1934 
December 17, 1935 
ALLSI9P AND GANGA Natu, JJ. 
GANGA RAM SAHU—Dsrenpant— 
APPLICANT 
versus 
RAM SHANKAR TIWARI AND OTHERS— 

PLAINTIFFS—OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), 0. 
XXIII, r. 3, O. XLIII, r. 1, el, (m)—-Compromise 
proved to have been made— Court is bound to record 
at—Court refusing to record compromise on ground 
that no compromise has been made—Appeal, if lies 
from order. 

Under O. XXII, r. 3, Civil Procedure Code, if it 
is proved to the satisfaction of the Court that 
the compromise has been made or the 
suit has been adjusted otherwise, the Court 
is bound to record the same and pass a dec- 
ree in accordance therewith. The rule dues not 
give any discretion to the Court not to record the 
compromise and pass a decree in accordance with: 
it even if it be proved to its satisfaction that the 
compromise has been made or the suit has heen 
wholly or in part adjusted otherwise. Incl. (m) 
O. XIII, the words “ 1cfusing to record an agree- 
ment, compromise or satisfaction” are comprehen- 
sive and wide enough to coverthe case in which 
the trial Court comes to a finding that no compro- 
mise, agreement or satisfaction has been made and, 
therefore, refuses to record the same and pass a 
decree in accordance with it. Consequently O, 
XLII, cl. (m) does provide for an appeal in acase - 
in which the trial Court finds that no compromise 
has bean made and refuses to record it on that- 


_ ground. 


C. Rev. aga'nst the order of he Sub- 
Judge, Basti, dated January 23, 1933. 


Mr. K. Verma, for the Applicant. 
Messrs. Harnandan Prasad and N. 
Upadhiya, for the Opposite Parties. 


Ganga Nath, J—This isa defendant's 
application in revision against the order of 
the lower Appellate Court under the 
following circumstances: A pre-emption 
suit was brought by the plaintiff-opposite- 
party on the basis cf a sale-deed in which 
the sale consideration hed been entered as 
Rs. 3,500. The plaintiff brought the suit 
for pre-emplion on the allegation that the 


real sale consideration was Rs. 1,250, 
The plaintiff made an application 
to the trial Court that a compromise 


had been arrived at between the parties 
under which it was settled that Rs. 2,000 
was the sale price. An inquiry was made 
by the trial Court end it dound thatno 
compromise had been arrived at and 
rejected the plaintiff's application for record- 
ing the compromise and passing a decree 
in accordance therewith. The plaintiff 
went up in appealand the lower Appellate 
Court found that a compromise had been 
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arrived at between the parties and decreed: 
the suit in accordance therewith.. Against 
this order of the lower Appellate Court 
the defendant has come up in revision. 
The only objection raised by the learned 
Counsel on behalf of the applicant is that no 
appeal lay against the order of the trial Court 
rejecting the application of the plaintiff to 
record the compromise and pass a decree 
in accordance with it. Order KULIT, cl. 
(m) provides for an appeal from an order 
under r. 3,0. XXIII; recording or refusing 
to record an agreement, compromise or 
satisfaction. Order XXIII, r. 3, provides: 
“Where it is proved to the satisfaction of the 
Court that asuit has been adjusted wholly or in 
part by any lawful agreement or compromise, or 
where the defendant satisfies the plaintiff in respect 
of the whole or any part ofthe subject-matter of 
the suit, the Court shall order such agreement, 
compromise or staisfaction to be recorded, and 


shall pass a decree in accordance therewith so far 
as it relates to the suit.” 


Under this rule, if itis proved to the 
satisfaction of the Court that the compromise 
has been made or the suit has been adjusted 
otherwise, the Court is bound to record the 
same and pass a decree in accordance 
therewith. The rule does not give any 
discretion to the Court not to record the 
compromise and pass a decree in accordance 
with it even ifit be proved to its satis- 
faction that the ecmpromise has been 
made or the suit has been wholly or in 
part adjusted otherwise. In cl. (m) 
O. XLII, the words “refusing to record an 
agreement, comprise or satisfaction” are 
comprehensive and wide enough to cover 
the case in which the trial Court comes 
to a finding that no compromise, agree- 
ment or satisfaction has been made and 
therefore refuses to record the same and 
pass a decree in accordance with it. We 
are, therefore, of the opinion that cl. (m) 
does provide for an appeal in a case in 


which the trial Court finds that no: com-- 


promise has been made and refuses to 
record it on that ground. There was, 
therefore, noillegality in the appeal. It 
is, therefore, ordered that the application 
be dismissed with costs. 


N. Application dismissed. 
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OUDH CHIEF COURT. 
Civil Revision Application No. 17 of 1936 
May 7, 1936 
Kine, O.J. * 
Sheikh GHANI AHMAD—Prarntirs— 
APPLICANT 
; VETSUS 
NANNHU AND orarres—DrrenpAants— 
OPPOSITE PARTY 

Oudh Rent Act (XXII of 1886), ss. 116, 119— 
Order by Assistant Collector of Second Class setting 
aside ex parte decree for arrears of rent~—Whether 
revisable by Chief Court—Such Court of Assistant 
Collector, if a Court subordinate tothe Chief Court 
wa s. 115, Civil Procedure Code (Act V of 
1908). 

The Chief Court of Oudh has no authority to in- 
terfere in revision with the order passed by an 
Assistant Collector of the Second Class. No appeal 
against the order could in any circumstances lie to 
the Chief Court nor could any revision lie to the 
Chief Court. The Ohisf Court has no general power 
of superintendence and control over the Revenue 
Courts and itis only for certain limited purposes 
that decrees aid orders made by Revenue Courts can 
be reversed or altered inappeal or revision by the 
Chief Court. Gaya Prasad v. Kalap Nath (2), relied 


on. 

The Cowt ofthe Assistant Collector of the Second 
Class passing an order setting aside an ea parte 
decree for arrears of rent cannot be ccnsidered to 
be a Court subordinate to the Chief Court within 
the meaning of s. 115, Civil Preeedure Code. 


©. Rev. App. against the order of ithe 
Assistant Collector, Second Class, Bara 
Banki, dated December 18, 1935. 

Mr. H. D. Chandra, for the Appellant. 

Mr. C. P. Lal, for the Opposite Party. ° 

Order.—This is an application in revi- 
sion under s. 115, Civil Procedure Ccde, 
against an order passed by an Assistant 
Collector of the second class setting aside 
an ex parte decree for arrears of rent. 

The amount of rent decree was Rs. 33 
only. A preliminary objection has been 
taken that no revision lies to the Chief Court. 
Tn the first place it is argued that the order 
which is the subject-matter of this appli- 
cation does not decide any case and, there- 
fore, it is not revisable, es held by the 
Full Bench of this Court in the case of 
Paras Nath v. Ram Bahadur, 1935 0. W. N. 
1158 (1). Ithink it is unnecessary for me 
to decide that point asit appears to me 
that for another reason no revision lies to 
this Court. 

The other contention raised by the oppo- 
site party is that the Court of the Assistant 
Collector of the Second Class is nota Court 
“Subordinate” to the Chief Court within the 
meaning of s. 115, Civil Procedure Code. 
It appears to me that this contention is 

(1) (1935)0 W N 1158; 158 Ind. Cas, 949;8 RO 
138; AI R 1936 Oudh 29; (1935) O L R 633, - 
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correct. Under s. 116 of the Oudh Rent 
Act an appeal against an order passed by 
an Assistant Collector, Second Class, would 
lie to the Collector and under s. 119 of the 
Oudh Rent Act, an appeal from the appel- 
late decree or order of the Collector could lie 
in the present case to the District Judge as 
the value of the suit does not exceed 
Rs. 5,000. There is no provision in the 
Oudh Rent Act for an appeal to any author- 
ity from the second appellate decree or 
order made by the District Judge under 
s. 119. It has been further held bya Full 
Bench of this Court in Gaya Prasad v. 
Kalap Nath, 60. W. N. 661 (2), that the 
appellate decree or order of the District 
Judge could not be open to revision by the 
Chief Court under s. 115, Civil Procedure 
Code, because the District Judge, in the 
circumstances, would not be subordinate 
to the Chief Court. I am bound by the 
authority of this Full Bench ruling and it 
appears to me that the Chief Court cannot 
have any authority to interfere in revision 
with the order passed by the Assistant Col- 
lector of the Second Class. No appeal 
against ihe order could in any circumstances 
lie to the Chief Court nor could any revision 
lie to the Chief Court. 

“The Chief Court has no general power of 
superintendence and control over the 
Revenue Courts and it is only for certain 
limited purposes that decrees and orders 


made by Revenue Courts can be reversed: 


or altered in appeal or revision by the 
Chief Court. In the present case, I do not 
think that the Court of the Assistant Col- 
lector of the Second Class which passed the 
order can be considered to be a Court Sub- 
ordinate to the Chief Court within the 
meaning of s. 115, Civil Procedure Code. 
The preliminary objection, therefore, sus- 
ceeds and I hold that no revision lies and 


dismiss the application with costs. As the. 


application for revision is rejected, the slay 
order is discharged. 
N ` Revision rejected. 
(2) BOW N 661; 119 Ind. Cas, 357; A I R 1929 
re at Ind. Rul. (1929) Oudh 517; 18 RD 595; 4 
uck, . 


CALCUTTA HIGH COURT 
Civil Suit No. 1216 of 1934 
January 16, 1935 
` CUNLIFFE, J. 
DERBY McINTYRE & Co., Lro.— 
PLAINTIFFS 
versus * 
MITTER & Co.—DEFENDANT3 | 
Civil Procedure Code (Act V of 1908), s; 13 (b)~ 
Foreign judgment—Suit on~Judgment of King's 
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Bench Division in London in summary procedure in 
default of defendants appearance—Whether judg- 
ment on merits—Suit, if can be brought on it in 
India. 

Where in default of appearance of the defendant, 
the King’s Bench Division in London under sum- 
mary procedure passed a judgment, without calling 
any evidence : 

Held, that the judgment was not a judgment on 
merits within the meaning of s. 13 (b), Civil Proce- 
dure Code, and a suit cannot be brought solely on 
such a judgment in British Indi. Keymer v. 
Viswanathan Reddi (1), followed, Jan Hassan Sait 
v. Mohamed Ohuthu (3), dissented frem. 

[Case-law discussed.] 

Judgment.—This case comes before me 
on a preliminary legal issue. 

The plaintifis obtained judgment against 
the defendants in the King's Bench Division 
in London. Their claim was for a liqui- 
dated amount, comprising money lent, dis- 
bursements, commission and so on, in rela- 
tion to a cargo of mica shipped to the 
United Kingdom by the defendants who are 
an Indian firm carrying on business in 
Calcutta. 

The plaintiffs first endeavoured to serve 
the defendants in London through a repre- 
sentative; but they were unable to do so; 
and eventually, with the leave of the Court, 
they served the writ out of the jurisdiction 
in Calcutta. 

The defendants, however, put in no 
appearance tothe action and consequently 
the plaintiffs, employing the expeditious 
procedure which is common io so many 
Courts in the British Empire, signed judg- 
ment against the defendants by default. 
No evidence seems to have been called. 
That is not unusual; and it is not disputed 
that the judgment thus obtained was in 
every way regular under the rules of the 
Supreme Court. After this judgment had 
been obtained, the plaintiffs, wishing to 
enforce their decree and to take advantage 
of the principles of res judicata, brought a 
suit on the English judgment before me 
here. Alternatively, they again sued on 
the facts. They were met by a legal 
defence of a technical character which I am 
now about to decide; and also with a defence 
on the merits. 

Now, the technical defence set up is one 
under s. 13 (b) of the Code of Civil Proce- 
dures Section 13 deals with the principle of 
res judicata in relation to a soreign judg- 
ment; but whilst giving general effect to 
the principle, the section contains six pro- 
visos in the form of exceptions. It is on the 
second proviso to the section that the defen- 
dants here rely. 

Section 13 (b) runs as follows:-+ 

'sA foreign judgment shall be conclusive as to any 
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matter thereby directly adjudicated upon between the 
same parties and/or between the parties under whom 
they or any of them claim under the same title’:— 

“(b) except where it has not been given on the 
merits of the case.” i 

By an earlier seciion of ihe Code, s. 2, it 
is laid down that a ‘foreign judgment’ com- 
prises the judgment of an English Court. 

Section 13 (b) has been the subject of 
considerable judicia] interpretation. The 
leading case in this regard is the decision of 
the Privy Council in Keymer v. Viswanathan 
Reddi (i). That was an appeal from the 
Madras High Court where it was sought to 
give effect to an English judgment obtain- 
ed in similar, but not quite similar circum- 
stances, {o those prevailing here. The 
defendant in England there was an Indian 
Subject who out in a defence to ‘claim 
brought against him; but after he put in the 
defence the plaintiffs oblained permission 
of the Court to administer interrogatories 
to him. For some reason or another he 
failed to comply with the direction of the 
Court in relation to these interrogatories and 
following the usual procedure, by reason of 
this disobedience his defence was struck 
out, and the plaintiffs obtained judgment 
against him by default. Lord Buckmaster 
in delivering the judgment of the Board 
said this:— 

“The whole question in the present appeal is whe- 
ther, in the circumstances narrated, judgment was 
given on May 5, 1913, between the parties on the 
merits of the case. Now, if the merits of the case 
are examined, there would appear to be, first, a 
denial that there was a partnership between the 
defendant and the firm with whom the plaintiff had 
entered into the arrangement; secondly, a denial that 
the arrangement had been made; and thirdly, and 
a more general denial, that even if the arrangement 
had been made, the circumstances upon which the 
plaintiff alleged that his right to the money arose 
had never transpired, No single one of these 
matters was ever considered or was the subject of 
adjudication at all. In point of fact what happened 
was that, because the defendant refused to answer 
the interrogatories, which had been submitted to 
him, the merite of the case were never investigated 
and his defence was struck cut. He was treated as 
though he had not defended, and judgment was given 
upon that footing.” 


Lord Buckmaster added:— 

“Tt appears to their Lordships thatno such deci- 
sion as that can be regarded as a decision given on 
the merits of the case within the meaning of ș. 13, 
eub-section (b).” 


There is another decision of the Privy 
Council which, by implication at any rate, 
adopts the same, view, the case of Oppenheim 


(1) 40 M119; 44 I A 6; 38 Ind. Cas. 683; 15 AL 
592; UML T 78; 38M LI 35; 5 L W342: 19 
Bom, LR 206; 2106 WN 358; 250 L J 233; 10 
Bur. L T 175; A I R 1916 P O 121 (P O) Š 
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& Co. v. Mahommed Haneef (2). The case 
there was again an attempt to obtain judg- 
ment in Madras on a judgment given in 
England by default on an arbitration. The 
{rial Judge, Coutts-Trotter, J., who after- 
wards became Chief Justice of Madras, felt 
himself bound by the Keymer's case (1) and 
saidso. His decision was not challenged 
before the Privy Council, but the judicial 
attitude he adopted is mentioned and 
approved of at p. 501%. Lord Cave there 
said:-— 

“The suit was heard by Coutts-Trotter, J., who 
held that, having regard to the decision of the 
Board, in Keymer v. Viswanathan Reddi (1), the 
action upon the judgment could not be maintained, 
asthe judgment had been entered in default of 
appearance and the action had not been tried upon 
its merits, and that the claim under the contract 
was statute-barred. This part of the judgment has 
not been challenged and need not be further refer- 
red to.” 


Later on, however, in the High Court of 
Madras, a Bench of two Judges in the case 
of Janvo Hassan Sait v. Muhammad Ohuthu 
(3), endeavoured to distinguish Kaymer v. 
Viswanathan Reddi (1). They were con- 
sidering an attempt to enforce a judgment 
in Madras based upon summary procedure 
in Ceylon. They came to the conclusion 
that a presumption must be drawn in a 
case where judgment goes by default on it 
being shown the defendant had no defence 
whatever. The presumption, they thought 
must be that, as no defence was put on the 
file, there was in fact no defence to the 
action, and I think that they also must have 
assumed that the presumption in law arises 
in such cases that the Court has acted in a 
judicial manner in giving effect to the 
plaintiff's claim. That distinction, however, 
did not commend itself to the Full Bench of 
the Madras High Court in R. E. Muhammad 
Kassim & Co. v. Seeni Pakir (4), where the 
Court was considering the effect of the sum- 
mary procedure in Penang. Coutts- 
Trotter, J., by then Chief Justice, dealt with — 
ihe matter in this way. He said:— 

“Ig seems to me impossible to argue that that is 
not clearly within the decision and even the word- 
ing of the Privy Council in Keymer v. Viswanathan 
Reddi (1), it was argued and very likely correctly 
argued that the English Law was different. The 
answer to that is, we are bound by the statute on 
which the decision in Keymer's case (1), was based. 

(2) 45 M 496; 74 Ind. Cas. 616: 49 Í A 174; 26 O 
W N 642; 16 L W 33;30 M L T 291; 4UP LR. 
(P O) 36; A I R 1922 P O 120; (1922) M W N 396; 
43 M L J422; 24 Bom, L R 1245; 36 O LJ 444 


( O. 

(3) 47 M 877; 82 Ind. Cas. 425; 47 ML J 356; 20 
L W 677; A I R 1925 Mad. 155. 

(4) 50 M 261; 100 Ind. Cas. 555; 52M LJ 240; 25 
L_W_307;,A I R1927 Mad. 265 (FB), 

*Page of 45 M.~[Ed.] 
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That statutory provision is s. 13 (b) of the Code of 
Civil Procedure under which an exception to the con- 
‘clusivenese of a foreign judgment in a British Indian 
Court is wheres it has not been given on the merits 
of the case. As I understand Mr. Alladi Krishna- 
swami Ayyar’s arguments, he cays that it is not like 
the case of the defendant’s defences being struck out 
for not answering interrogatories or being out of 
time or anything of the kind; for that may be held 
not to bea defence on the merits because ‘ex-hypo- 
thesi the porition is the defendant was precluded 
from going into the alleged merite which he had 
set up, and he says it is quite different where the 
defendant does not appear at all because that isa 
clear intimation by him that he admits the validi- 
ty of the plaintiff's claim and that is just as good 
as if the plaintiff has actually proved it by evidence. 
I think that the decision of their Lordships of the 
Privy Council impliedly excludes any such distinc- 
tion and I regret to say that I cannot agree with 
the attempt made by two learned Judges of this 
Court to draw this distinction in Janoo Hassan 
Sait v. Mohamad Ohuthu (3), and I think that that 
case must be regarded as no longer law”. 

This question was also considered in a 
Rangoon case, Abdul Rahiman v. Moham- 
mad Ali (5), where Chari, J. followed the 
Full Bench Madras view and observed : 

“It seems tome that a decision on the merits 
involves the application of the mind of, the Court 
tothe truth or falsity of the plaintiff's case and 
therefore though a judgment passed after a judici- 
al consideration of the matter by taking evidence 
may be a decision on the merits, even though 
passed ea parte, a decision passed without evidence 
of any kind cannot be held tobe a decision on the 
merits.” 

As far as Ihave been able to ascertain, 
and as faras Counsel in the case have 
been able to tell me, there are no decisions 
in relation tothis important question in our 
own Court but the minds of Judges in other 
Courts in India apart from Madras and 
Rangoon, have ¿been also applied to the 
problem. Curiously enough, the overruled 
Full Bench decision in Jannoo Hassan's case 
(3), has been the key-note of the decisions 
in Upper India and also one decision in 
Bombay. A 

I commence with the consideration of the 
question contained in the case of Mehr 
Singh v. Ishar Singh (6). Thatis a very 
recent decision, where Jai Lal, J., held that 
ina suit on a foreign judgment, where 
it was found that the defendant had ap- 
_ peared to defend the suit and was repre- 
sented by Counsel and in his defence pro- 
duced a receipt which he alleged 
extinguished the liability under the tplain- 
tiff's claim, and where the case was adjourn- 
ed for evidence of the parties, and the 
plaintiff's witnesses were heard, but on the 
adjourned hearing of the case the defen- 
ae 6 R 552; 116 Ind. Cas. 465; AI R1922 Rang 

(6) 14 Lah 58; 140 Ind. Cas. 82; Ind. Rul. (1932) 
Lah, 689; A IR 1922 Lah. 649; 34P L R 311. 
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dant absented himself, thoughhis Counsel 
were present, and where the Court confined 
its judgment tothe words “judgment for 
the plaintiff as prayed,” that this was a 
judgment on the merits. The learned 
Judge expressed the view thatthe test of 
whether the judgment on the merits was 
within the meaning of s. 13 (b) is whether 
the judgment has been given as a penalty 
for any conduct by the defendant, or whe- 
ther it is based on a consideration of the 
truth or otherwise of the plaintiff's case. 
He also held that, in the absence of a clear 
indication that a judgment was given by 
way of penalty, it must be assumed that the 
Court considered that the plaintiff 
had proved his claim on the merits. Oddly 
enough, as I read the judgment, which it 
may be mentioned was a successful attempt 
to enforce a judgment of the Court in British 
East Africa at Nairobi, Janoo Hassan's 
case (3) is not mentioned but it will be 
seen that the principle in that case is ac- 
cepted. Janoo Hassan's case (3), how- 
ever, is specifically relied upon in another 
recent case decided in Bombay. That was 
a decision of Baker, J., Ephrayim v. Turner 
Morrison & Co. (7). The facts there were 
peculiar. It was an attempt in Bombay 
to realise judgment obtained in Iraq, and 
at the place of original venue, which was 
Basra, apparently very little was done by 
the defendant to bring his cese before 
the Court, although the defendant in Basra 
had employed professional assistance and 
his attorney had been given a special 
power. The learned Judge in referring to 
Keymer's case (1), sets out the principle de- 
cided there andthen he begins the con- 
sideration of Jannoo Hassan's case (3), and 
he follows the ratio decidendi of the deci- 
sion by saying this :— oer 

“It wasfurther held that ordinarily a dgment 
delivered ex parte is deemedto be ont! merits 
and it is only when a defence has been raised, and 
for some reason or another, has not been adjudi- 
cated upon, that the decision can be said to be not 
upon the merits, and that the ex parte judgment in that 
case must be deemed to be one passed on tho merits, 
as the defendant did not atall appear in the case, 
This is practically on all fours with the present 
case. In the present case Turner Morrison and 
Co., were served while they were actually residents 
in Basra. Although atthe time the suit cameon 
for, hearing, Mr. Gillespie was not resident in 
Basra, the Pleader Menasse who held a power of 
attorney from the firm, and wa? retained to appear 
inthe case, was in Basra. He represented tho 
defendants in fact. Tnet he did not receive any 
instructions to defend the case onthe merits does 
not, in my opinion, prevent the” decision from being 
one on the merits. Applying the test that it is only 

(7) 32 Bom. L R 1178; 198 Ind. Cas. 609; A I R 1930 


Bom. 511. 
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‘when a defence has been raised and for some 
reason or another has not been adjudicated upon, 
that, the decision can be said to be noton the 
merits. If is clear that the present case where no de- 
fence was raised, but merely an adjournment was 
asked for, and the judgment proceeded on the 
‘evidence of the plaintiff and the papers in the 
former suit, cannot be said to be case 
in which the judgment is not one on the 
merits.” 

Apart from Labore and Bombay, the 
High Court of Allahabad has also decid- 
ed in several cases that in certain circum- 
stances ajudgment by default is a judg- 


a 


‘ment on the merits. As example of 
this line of decision is the case of 
Ishri Prasad v. Sri Ram (8). Judg- 


ment there were sought to be enforced 
from a- judgmentin the Court of Native 
State of Rampore. The following isa pass- 
age in the judgment :— f 

“The defendant, notwithstanding due serviceof 
summons, hasnot contested the suit. The docu- 
ment is registered. The failure of the defendant 
to contest the suit amounts to an admission of the 
plaintiff's claim, Accordingly the plaintiff's suit 
is decreed,” l 

Tt was held that the judgment in tke 
Rampore Court was a judgment on the 
merits of the case within the meaning of 
s. 13 (b) and that a certified copy of the 
judgment of the Rampore Court produced 
in a Court of Brilish India was to be pre- 
sumed to have been pronounced by a Court 
of competent jurisdiction. 

The caseseems to represent the most ex- 
treme elongation of the principie laid down 
in the over-ruled Jannoo’s case (3). 

Endeavouring to deduce the principles 
contained in this body of decisions it seems 
to me that they deal with three different 
categories or classes of cases. Firstly, there 
isthe category in which a defence is put 
in, butis struck out and judgment is arti- 
ficially given by default without any 
judicial consideration ofthe plaintiff's evi- 
dence at all. Secondly, there is the class of 
case where no defence has ever been on 


the file and again there is no considera-. 


tion of the plambifis' evidence by the Court, 
judgment being given by default under 
summary procedure. Thirdly, we have the 
position in which there is no defence 
again, but where the plaintiff's evidence 
is considered in some manner or another. 
The case before me now is clearly within the 
second category eand in my opinion is 2lso 
within the ambitiof Keymer v. Viswanathan 
Reddi (1). I think it would be doing violence 
to the language of-s. 13 (b), if I held other- 
wise. It may be noted too that in Keymer 


(8) 50 A 270; 105 Ind. Cas, 186; A I R1927 All 
50; 25 A L J 887. . 
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v. Viswanatham Reddi (1), Lord Buckmaste®™ | 
towards the end of his judgment, mentions 2 
question put to Lord Finlay, the  Iéading 
Counsel for the appellant in relation to the 
exact significance of sub-s. (b). This ques- 
tion appears in the penultimate passage of 
the Board’s judgment. The passage runs :— 

“Itis quite plain that that sub-section mustre- 
fer to some general class of case, and Sir Robert 
was asked to explain to what class of case in his 
view it did refer. In answer he pointed out to 
their Lordships that it would refer to a case where 
judgment had been given upon the question of the 
Stetute of Limitation, and he may be well 
founded inthat view. But there must be other 
matters to which the sub-section refers, and in their 
Lordships’ view it refers to those cases where, for 
one reason or another, the controversy raised in the 
action has not, in fact, been the subject of direct 
adjudication by the Court." | 

Had I been conducting the case in the 
Privy Council and asimilar question had 
been put tome, I venture to think that I 
should have givena different answer. The 
very form of the question shows that in the 
highest Judicial Tribunal of the Empire, 
they do, at times, make enquiries into the 
intentions and objects of the legislature 
where there is doubt and a difficulty in 
construing the operation and meaning of a 
particular statute. If the query had been 
put tome, I should have said that, in my 
view primarily, this sub-section was not 
meant to apply to British Courts at all. 
I should have argued that it was a sab- 
section of aspecial nature deliberately in- 
serted as a proviso to the ordinary rule of 
res judicata in the Code, for the purpose 
of protecting personsin India from unfair 
and unmeritorious judgments of Couris 
outside the British Empire where proce- 
dure and principles were followed in no 
way compatible with the idea of British 
justice. Owing to the language of s. 2, 
the expression “foreign Court’ has been 
laid down to incorporate all Courts fune- 
tioning in various parts of the British 
Empire outside India, administering the 
same lines of jurisprudence and inthe main, 
the same lines of procedure and unfor- 
tunately the provisions of the two sections 
must be read together. 

The position in my opinion is a very un- 
fortunate one, for this reason, thatit en- 
ables a lawyer to give advice to debtors 
situated as these debtors were something on 
this wise. The advisor may now 
say: 

ote your foreign creditor sues you, in the ordinary 
form which is encoutaged in British Courts by 
special endorsement of the writ for a liquidated 
amount, take care not to appear, because, if you 
do not appear, you can defeat or at any rate delay his 
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Judgment by relying on, 13, sub-s. (b) of the Code 
of Civil . Procedure ; when he sues you in an 
Indian Court, youl will be able to force him back 
on his alternative right of suing you all over 
again on the facts ;” 

and it seems to me there is no escape from 
that conclusion. 

Another important point to note in this 
connection is that the British Legislature 
has recently passed a useful statute, 
known as the Foreign Judgments Reci- 
procal Enforcement Act of 1933. By that 
Act the mere registration of a foreign 
judgment, delivered in a country which 
has entered into an agreement with His 
Majesty's Government, can be sued upon 
in the Supreme Courtin England. Converse- 
ly it has been arranged in the enactment 
that British judgments can, on'a mutual 
basis, be enforced by registration in foreign 
Courts. The Statute in question contains 
a schedule which sets out the various 
countries whichhave agreed to co-operate 
in this system, so far as the British 
Empire is concerned, the countries in 
agreement have been notified by means of 
Orders in Council. India, however, does not 
appear in the Schedule and unless the Code 
of Civil Procedure in this particular regard 
is drastically amended, I do no see how 
she could possibly appear in thelist as 
the basis of the whole arrangement is 
reciprocity. 


For the reasons which I have set out, . 


therefore, I decide, -with reluctance, in 
favour of the defendants on this technical 
point. The plaintiffs will now be thrown 
back on their alternative claim on the 
merits. They will be forced to prove before 
me, what they were not required to prove in 
London, owing to the defendants’ default 
and the defendants are in the enviable 
position of being able to take advantage 
of their own default by reason of the 
peculiar provisions of the Code of Civil 
Procedure. 
T shall make no order as to costs. 

D. Order accordingly. 
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grandfather—Whether has interest in property from 
moment of grandfather's death. 

Held, that although the self-acquired property of 
a Hindu father cannot be regarded as ancestral 
property in relation to his son, yet it must be treat- 
ed assuch in relation to the grandson. If the 
grandson is born after the death of the grandfather, 
he would acquire an interest in the property by 
birth. But when heis born in the lifetime of the 
grandfather, he has an interest in the property from 
the moment of the grandfather's death. Baij Nath 
v. Maharaj Bahadur (1), explained and applied. 


8.C. A. against the decree of the Subordi- 
nate Judge, Sultanpur, dated August 9, 1934, 
setting aside that of the Munsif, Sadar 
Sultanpur, dated May 17, 1934. 

Mr. R. B. Lal, for the Appellant. 

Mr. K. Tandon, for Respondent 
No. 1. 

Judgment—This is a second appeal 
against the decree of the learned Subordi- 
nate Judge of Sultanpur reversing the 
decree of the Munsif, Sadar, of that 
place. 

The following pedigree will show the re- 
lationship of the paros : 





ee 
Khedu Ram 
Bindehsri, Jagannath, 
defendant No. 1 defendant No, 2, 
Rameshar= Algu, 
Musammat Sirtaji, `~ plaintiff 


defendant No. 3 


On January 23, 1933, defendants Nos. 1 
and 2 executed a deed of gift in respect 
of the property in suit consisting of a 
number of groves, a house and a wellin 
favour of Musammat Sirtaji defendant No. 3. 
The plaintiff sued for possession of half 
the property forming the subject of the 
gift on the ground that it was the joint 
ancestral property of Jagannath and him- 
self and that the gift in respect of this 
half share was therefore invalid. Both 
the lower Courts have found that the pro- 
perty which formed subject of the gift 
was the selfacquired property of Khedu 
Ram and that on the latter's death which 
took place about fifteen years ago it was 
inherited by his two sons, defendants Nos. 
land 2. The learned Munsif ¿peld that as 
the property was the self-acquired property 
of Khedu Ram therefore his sons defendants 
Nos. 1 and 2 did not acquire any rights 
in it by birth and it could not be regard- 
ed as their ancestral property and the 
plaintiff could not question the gift made 
by the plaintiff's father of his share in ite 
Thé learned Subordinate Judge on th, 
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Other hand was of 
Share in dispute must be regarded as the 
joint ancestral property of the appellant 
Algu and his father Jagannath in which 
Algu, who had been born in the lifetime of 
Khedu Ram, had an interest ever since 
the latter's death. It is rather curious that 
both the lower Courts have based their 
diametrically opposite conclusions on the 
decision of a Bench of this Court in Bai 
Nath v. Maharaj Bahadur 9 O. W. N., 221 
(1), to whichIam a party. In the cir- 
cumstances it would be worthwhile for me 
to explain alittle more fully that portion 
of the decision in that case which has led 
to the conflict of interpretation by the two 
Courts below. 

The dispute in that case related to cer- 
tain property which was found to be the 
self-acquired property of one Munshi Baij 
Nath and had devolved after his death on 
his sons, Lal Bihari, Fateh Bihari, Kishen 
Bihari and Shiam Bihari. Shiam Bihari 
who hadno son made a mortgage of his 
one-fourth share. After Shiam' Bihari’s 
death the mortgagee brought 9 suit on 
foot of his mortgage and impleaded Fateh 
Bihari, Kishen Bihari and Maharaj Baha- 
dur, the son of Lal Bihari, who had also 
died in the meantime as the legal represen- 
tatives of the deceased mortgagor. The 
defendants questioned the validity of the 
mortgage’ on the ground that it was the 


joint ancestral property of all the fonr sons . 


of Munshi Baij Nath. It was held by 
the Benchof this Court that the share 
in suit was not held by Shiam Bihari ag 
joint family property and that there was 
nothing to prevent his making the mort- 
gage of it. One of the questions to which 
the Bench addressed itself was asto the 
meaning of the term ancestral, and in this 
connection it was remarked that according 
tothe Hindu Law the termancestral in its 
technical sense can apply only to the pro- 
perty belonging to the grandfather and his 
ascendants in the main line. This means 
that although popularly the word ances- 
tral is applied also to property belonging 
to the father but this is not correct if the 
word is construed strictly in accordance 
with the true meaning of the word paita- 
maha whichin English has been transfated 
as ancestral. *Another argument used by 
the Bench in support of its view was that 
whereas the sons, grandsons and great 
grandsons havé un interest by birth in 
the ancestral property, yet the sons’ of 

(1) 90 WN 221;1387 Ind. Oas. 814; AIR 1932 
Oudh 158; Ind. Rul. (1932) Oudh 277, 
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Munshi Baij Nath had no such interest 
in the properly in suit and therefore it 
could not be regarded as “their ancestral 
property. But the Bench further went on to 
remark as follows : ` 
“Shiam Bihari had no son. If he hada son born 
to him, the property, as regards the- rights of the 
sons, could be described as ancestral property.” 
“But it would be incorrect to describe it as ances- 
tral property in the hands of Shiam Bihari.” r 
These remarks clearly mean that in re- 
lation to Shiam Bihari the property could - 
not be regarded as ancestral for the simple 
reason thatit was the self-acquired pro- 
perty of his father and not property ofhis 
grandfather or the latter's ` ascendants. 
Howeverif Shiam Bihari bad a` son born 
to him tiken in relation to such son the 
property would be that of his grandfather 
and therefore as regards the rights of 
such a son it would be regarded asan- 
cestral property. It follows from this that 
the son of Shiam Behari would also have 
had ‘an interest in it by birth. It has been 
argued on behalf of the appellant that the 
last sentence in the passage quoted above 
indicates thatthe property could not be 
regarded as ancestral property while Shiam 
Behari was alive but could beso treated 
only afler his death. Tke argument is 
based on the use of the words “in the hands 
of Shiam Bihari.” Butit ignores the fact 


‘stated just before that Shiam Bibari. as 


a matier of fact had no son. In any 
ease I have no doubt that taking the en- 
tire context into consideration all that the 
Bench intended to mean was that the 
property could be regarded as ancestral in 
relation to Shiam Bihari, though it could 
be soin relation to Shiam Bihari’s son, if 
he had any. A 

The result therefore of the decision in 
Baij Nath v. Maharaj Bahadur 9 O W. N. 
221 (1), as explained above when applied to 
the present caseis that the share in suit 
though it-could mote regarded es ances- 
tral properly in relation to Jagannath 
yet it must be treated as such in relation 
to Algu, the grandson of Khedu Ram.’ If 
Algu had been ‘born after the death of 
Khedu Ram he would have acquired an 
interest in the property by birth. As Algu 
had been bornin the lifetime of Khedu 
Ram therefore a fortiori he had an interest 
in the property from the moment of Khedu 
Ram's death. 

For the above reasons I am of opinion 
that the decision of the lower Appellate 
Court is correct. The appeal, therefore, fails 
and is dismissed with costs. 

N. Appeal dismissed, 
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BOMBAY HIGH COURT 

Second Civil Appeals Nos. 568 and 716 

4 of 1933 

December 10, 1935 
BROOMFIELD AND N. J. WADIA, Jd. 
BOMATU BHADU GHATOLE Anp otazrs 
—DsreNnDANTs—APPELLANTS 

VETSUS 

GOVARDHANDAS NANABHAI GUJA- 
RATHI AND ofsers—PLAINTIFFS— 

RESPONDENTS. 

Limitation—Decree for payment of money in 
instalments—Default clause—Decree-holder if can 
apply after three years from default to recover in- 
stalments as have become due within three years of 
application—Ezecution—Attachment before judgment 
continuing after decree—Application for recovery 
of amount due by attachment, whether illegal. 

Where a-decree for money is made payable in 
jnstalments and in default of payment of any instal- 
ment the whole of the decree becomes payable im- 
mediately, it is open to the decree-holder to apply, 
even after three years from the date of the default, to 
recover such of the instalments as have become due 
within three years ofthe date of his application. 
The default clause in an instalment decree is for 
the benefit of the creditor and the creditor's failure 
to avail himselt of it would not deprive him cf the 
remedy he would have had, apart from the clause. 
Veherbhai Vallavbhai v. Javer Soma (4), Jott Prasad 
v. Sri Ram (12) and Ram Prasad Ram v. Jadunandan 
Upadhia (13), followed, Gulabrao v. Magan (2), 
Raichand v. Dhando (3) and Dulsook Rattanchand v. 
Chugan Norrun (6), dissented from, Kashiram v., 
Pandu (10), referred to. 

Where before judgment the defendant's immovable 
property is attached and the attachment continues 
after the decree, there is nothing illegal in an ap- 
plication to recover money found due by the decree 
by gale of the movable property of the judgment- 
debtor. That is a method of execution the right to 
which is given by the Civil Prceedure Code, and 
the right isnot taken away because the decree gives 
the further right of recovering the money by sale 
of the attached immovable property. Pandharinath 
Bapuji v. Lilachand Hatibhai (14) and Chatter v, 
Newal Singh (15), distinguished. i ee 

S.C. A. against the decision of the 
District Judge, Jalgaon, in Appeal No. 43 
of 1933. ` 

Mr. W. B. Pradhan, for the Appellants. 

Mr. Ramnath Shivial for Mr. G. S. Gupte, 


for the Respondents. 


Broomfield, J—These appeals have 
been heard together as they involve a 
common question as to the law of limita- 
tion applicable to instalment decrees where 
the whole amount is made payable in 
default of-one or more instalments. In 
the case from which Second Appeal 
No. 568 of 1933 arises, there was a con- 
sent decree for Rs. 769-2-9 with costs 
and future interest payable in four equal 
instalments, the first being due in Janu- 
ary, 1928. The decree also provided that 
“if any instalment remains unpaid, the 
defendants to pay all the moneys due in 
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deduction of the payment 
already made and in case the defendants 
fail to pay accordingly, the plaintiff may 
recover the amount due by sale through 
Court of the property. under attachment.” 
The vernacular expression for “the de- 
fendants do pay” is dyavi; the vernacular 
for “plaintiff may recover’ is vasul karun . 
ghyavi. On the point of the construction 
of the decree we take the view that the 
use of this subjunctive form implies that 
the judgment-creditor is given an option 
of recovering the whole amount in case of 
default, and not that the decree makes 
it compulsory to apply at once for the 
whole amount. The words vasul karun 
ghyavi may equally well be translated 
“may or should recover.” 

In this case no instalments were paid, 
s that if time were to run from the first 
default, an application for execution would 
be barred after three years from Febru- 
ary 1, 1928. The darkhast which gave 
rise to the appeal was filed on February 1, 
1932, and the judgment-creditor then ap- 
plied to recover the whole amount due. But 
he gave up his claim for the first instal- 
ment and sought to recover the remain- 
ing instalments, all of which had fallen 
due. The District Judge agreeing with 
the trial Judge, held that the darkhast 
was in time. He epplied the decision of 
the Privy Council in Lasa Dih v. Gulab 
Kunwar (1), and held that the provision 
in’ the decree allowing the whole smount 
to be recovered in case of default was one in 
favour of the judgment-creditor, and that if 
he did not avail himself of it, he did not there- 
by lose his right to recover the instalments 
as they fell due. In the other appeal, Second 
Appeal No. 716 of 1933, there was a consent 
decree for Rs. 2,798 with costs and future 
interest, which was made payable by annual 
instalments of Rs. 500 and it was provided 
that “in default of payment of any two 
instalments, the plaintiff do recover the 
whole amount then remaining due inone 
sum by sale of the property in suit.” The 
vernacular for “do recover" is vasul karavi. 
In our opinion there is nothing in the 
language of these two decrees to justify 
any distinction being made between them, 
and in this case alsowe think that the 
judgment-creditor was given an option to 
recover the whole amount. The facts in 
this ease were that the first instalment 

(Ll) 59 I A 376; 133 Ind. Gas. -779; A I R 1932 
P O 207; 7 Lack. 442; 9 O W N 638; Ind. Rul. 
(1932) P C 251; 68M L J 187; (1932) M W N 912; 
36 O W N 1017; 36 L W 246; 56 CL J 237; (1932) 
A L J 913; 34 Bmo, L R 1600 Œ O. 
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was made payable in January, 1924, and 
four instalments were paid, viz. for the 
years 1924, 1925, 1926 and 1927. Instal- 
mente for 1925 and 1929 were not paid. The 
darkhast giving rise to the appeal was 
presented on June 15, 1932. The cause of 
action for the recovery of the whole amount 
arose on February l, 1929, but the judg- 
ment-creditor gave up his claim for the 
instalments for 1928 and 1929 and prayed 
for the balance. 

The Subordinate Judge held that the 
darkhast was in time. The District Judge, 
who, as it happens, was thesame District 
Judge asin the other case, took the other 
view and held that it was time-barred. 
He relied on two cases of this Court, 
Gulabrao v. Magan (2) and Raichand v. 
Dhondo (3). The point in issue in both 
cases is directly covered by a recent de- 
cision of a Bench of this Court in Veher- 
bhai Vallavbhai v. Javer Soma (4), where it 
was held by the learned Chief Justice 
and my learned brother N. J. Wadia, that 
where a decree for money is made payable in 
instalments and in default of payment of 
any instalment the whole ofthe decree be- 
comes payable immediately, it is open to 
the decree-holder to apply, even after 
three years from the date of the default, 
to recover such of the instalments as have 
become due within three years of the date 
of his application. The . reasoning of the 
Judicial Committee in Lasa Din v. Gulab 
Kunwar (1) was held to apply and Irai- 
chand v. Dhondo (3) was doubted and not 
followed. 

The learned Advocate who appears for 
the appellants in Second Appeal No. 568, 
contends that this decision is inconsistent 
with several previous decisions of this 
Court which, he says, have not been over- 
ruled by the Privy Council in the case 
referred to. Now it is a fact that no 
Bombay authorities were referred to in 
Lasa Din v. Gulab Kunmar (1), and also, 
as is pointed out at p. 384* of the report of 
that case, the important and difficult 
questions involved had to be decided with- 
out the assistance of Counsel for the res- 
pondents. Moreover, it is clear, as Mr. 
Pardhan says, that in Lasa Din v. Gulab 
Kunwar (1), their Lordships were con- 


red with a default clause in a mortgage 
os 27 Bom. L R461; 87 Ind. Cas. 769; A IR 1925 
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Bue, j9 B 728; 47Ind. Cas. 313; ATR 1918 Bom, 
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bond and with Art. 132, Limitation Act, 
not with Art. 182 or Art. 181, and 


it can hardly besaid that they intended 
to lay down any general principle of 
law which would necessarily apply to any 
other article ofthe Limitation Act. The 
case Dasa Din v. Gulab Kunwar (1) has 
been distinguished on that ground bya 
Full Bench of the Allahabad High Court 
in Jawaharlal v. Mathura Prasad (5). 
But, on the other hand, the point we have 
to decide depends not so much on the 
construction of any article of limitation 
as on the construction of the decrees. 


‘The question really is what is the effect 


of the default clause on the rights of the 
judgment-creditor. The coastruction placed 
by the Privy Council ona similar clause 
in a mortgage bond is not conclusive 
certainly, but may be regarded as a valu- 
able criterion. I do not think it is 
possible to dispute the position that the 
default clause in an instalment decree is 
as much for the benefit of the creditor 
as a similar clause in a mortgage bond, 
and, if so on principle, it is difficult to see 
why the creditor's failure to avail himself 
of it should deprive him of the remedy he 
would have had, apart from the clause. 

In support of the contrary visw we 
have been referred to three cases, Dulsook 
Ratianchand v. Chugon Narrun (6), 
Raichand v. Dhondo (3) and Gulabrao 
v. Magan (2). In Dulsook Rattanchand 
v. Chugon Narrun. (6) it was held that a 
decres payable .by instalments, with a 
proviso that in default of payment 
of any one instalment the whole 
amount of the decree shall become pay- 
able at once, is barred, if application 
for execution be not made within three 
years from the date on which any one 
instalment fell due and was not paid. 
There is little discussion of the question 
in the judgment of Westropp, C. J., but the 
Court relied on an earlier Full Bench 
case, Guman Dambershet v. Bhiku 
Hariba (7), where reliance seems to have 
been placed on the rule laid down in 
Hemp v. Garland (8). The last mention- 
ed case and also Reeves v. Butcher (9) 
were cited in the argument before the 
Privy Council in- Lasa Din v. Gulab 

(5) 57 A108; 151 Ind. Cas 585; AI R 1934 All’ 
661; (1934) A LJ 1035; 7 R A 169. 

(6) 2 B 356. 


(T) 1 B 195, 3 
(8) (1843) 4 Q B 519; 3 G & D 402; WLIQB 


134; 7 Jur. 302. . 
(9) (1891)2 Q B 509; 60L JQ B619; 6 LT 
329; 39 W R 626. b ; 
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Kunwar (1). Hemp v. Garland (8) was not 
mentioned inthe judgment, but as to 


Reeves v. Butcher (9), their Lordships, at 
p. 385* of the report, made the comment 
that it is always dangerous to apply Eng- 
lish decisions for the construction of an 
Indian Act. There is a reference to 
Dulsvok Rattanchand v. Chugon Narrun 
(6) in Kashiram v. Pandu (10). Jenkins, 
C, i observed in connection with it 

. 9f): 

“Notwithstanding the high respect that must 
at all times be yieded to the opinion of the 
learned Judges responsible for that decision, it 
undoubtedly detracts from its value that the case 
was unargued, and this disadvantage is, I think, 
apparent in the somewhat inconclusive reasoning 
on which the opinion is supported.” | ) 

There are other criticisms in Sir 
Lawrence Jenkin’s judgment which must 
be said, I think, to weaken the authority 
of Dulsook Rattanchand v. Chugon Narrun 
(6) considerably, Reichand Motichand v. 
Dhondo Laxman (11) has been criticised by 
the learned Chief Justice in Veherbhat Val- 
lavbhai v. Javer Soma (4). With respect I 
agree with his observations, and I may add 
this, The main ground on which Beaman, J , 
in Raichand Motichand v. Dhondo Laxman 
(11) seems to have held that the judgment- 
creditor is barred from applying for the 
instalments which are within time, is that 
if he be allowed this right, his right to 
apply for the whole amount of the decree 
may also be extended indefinitely. He 
says (p. 7304): ; 

“The ground of appeal is that it was optional 
with him (the judgment-creditor) to waive all 
breaches on the part of the debtor to fulfil his obliga- 
tions under the instalment decree and so at the 
very end of the eight years, sue for at least thiee 
instalments in arrears then due. If this view be 
correct, it follows that the creditor would likewise 
be entitled to sue, within three years of failure to 
pay the last instalment, for the total amount of debt 
with interest.” | 

He goes on to say that: 

“The effect of acceding to this argument would 
be that no matter how compléte the right to call 
in a definite sum of money had become, the judg- 
ment-creditor might ignore it and extend the period 
of limitation, perhaps to the extent of some 20 
instead of 3 years, as for example, if the instalment 
decree had provided for the repayment of the capital 
sum over a period of 20 years.” , 

“With due deference, this reasoning seems 
to me to be fallacious. On any view the 
claim to recover the whole amount of the 
debt on default of payment of one or more in- 

(10) 27 B 1; 4 Bom. L R 688. 

(11) 42 B 728; 47 Ind. Cas. 313; A I R 1918 Bom. 
163; 20 Bom. L'R 773. 
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stalments must be barred within three years 
of the default either under Art. 182 or 
Art. 181,, Limitation Act. The difficulty 
to which the learned Judge refers appears, 
therefore, to be non-existent, and his find- 
ing that the creditor's right to enforce the 
payment of the full amount upon breach 
of the condition puts an end to the in- 
stalment decree as ‘an instalment decree 
must be supported on some other ground. 
I am unable to see any reason why the 
decree should cease to be regarded as 
an instalment decree, unless indeed the 
terms of the decree itself make it clear 
that that result of the failure to pay the 
instalments in time was intended. That 
is to say, if the terms of the decree made 
it perfectly clear that the judgment-creditor 
had no option, and in case of default 
was bound to execute the decree for the 
full amount, then no doubt it might he 
said that the decree would cease to be 
an instalment decree. But, in the two 
cases with which we are concerned, at any 
rate, the language of the decrees did 
allow an option to the judgment-creditor 
either to apply for the full amount or to 
waive that privilege. 


As to Gulabrao v. Magan (2), the decision 
there turned largely on the provisions of 
s. 48, Civil Procedure Code, and, although 
Sir Norman Macleod has held in his judg- 
ment at p. 462* that the decree was no 
longer an instalment decree after default 
had been made, no reasons are given for 
that view. We think, therefore, that we 
are at liberty to follow and we prefer to 
follow, the latest ruling of this Court in 
Veherbhai Vallavbhai v. Javer Soma (4°, 
which is in accordance with the view 
taken by the Allahabad High Court in two 
recent cases in which the earlier rulings 
of that High Court have been re-considered: 
Joti Prasad v. Sri Chand (12), a Full 
Bench decision, and Ram Prasad Ram v. 
Jadunundan Upadhia (18). We are all 
the more inclined to take this view, be- 
cause, looking at the question apart from 
authority, it appears to be more conson- 
ant with justice and commonsense. We 
could hardly decline to follow Veherbhai 
Vallavbhai v. Javer Soma (4). We might, 
in view of the conflict of avfhority, have 
referred the matter toa Full Bench, but 


12) 51 Å 237; 112 Ind. Cas, 73; Æ IR 1928 All, 
628; 26 A L J 966. 

(13) 56 A 921; 149 Ind. Cas. 598; A I R 1934 Al. 
531; (1931).A L J 772; 6 R A 955, 
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under the circumstances there seems to be 
no necessity to do so. ` 

There is one special point in Second 
Appeal No. 568 which should’ be men- 
tioned. The learned Advocate for the ap- 
pellant argued that apart from the point 
of limitation the darkhast should fail be- 
cause it was not an application in accord- 
ance with law. The decree provided that 
in case of default the plaintiff might re- 
cover the amount due by sale through 
Court of the property under attachment. 
Certain immovable property had been at- 
tached before judgment and this attach- 
ment was directed to continue until the 
whole amount was paid up. The relief 
prayed for in the darkhast, however, was the 
recovery of the sum due by attachment 
and sale of the movable property fof the 
judgment-debtor. That, itis contended, is 
not in accordance with law, and in sup- 
port of that proposition we were referred 
to Pandharinath Bapuji v. Lilachand 
Hatibhai (14) and Chatter v. Newal Singh 
(15). I do not consider that these cases 
have any bearing on the present case. In 
the former there was an application made 
for possession of a house which was not 
mentioned in the decree at all. In the 
other case an epplication had been made 
for arrest of the judgment-debtor contrary 
tothe provisions of s. 341 of the old Civil 
Procedure Code, and there was also an ap- 
plication for the sale of property contrary 
to s. 99, Transfer of Property Act. Itis 
easy lo see, therefore, why those applica- 
tions should have been held to be not 
in accordance with law. But there is 
nothing illegal in an application to recover 
money found due by the decree by sale 
of the movable property of the judgment- 
debtor. That is a method of execution 
the right to which is given by the Civil 
Procedure Code, and the tight is not 
laken away, in my opinion, because the 
decree gives the further right of recovering 
the money by sale of the attached im- 
movable property. I think, therefore, there 
is no substance in this point. A minor 
point was also mentioned in the other 
Appeal No. 716, in connection with the 
amount of future interest awarded. The 
trial Gourt has awarded future interest 
on Rs. 1,039-6-6 from February 1, 1930. 

It is contended on behalf of the respon- 
dents that future interest should run from 
June 15, 1932, i. e., the date of the dar- 
leh asti, because interest up to that date has 


(14) 13 B 237. 
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been included. However, as the learned 
Advocate for the respondents points cut, 
the decree provided that interest should 
be payabe at six per cent. on the full 
amount Rs. 1,500 and not on any lesser 
amount. As if does not appear that the 
judgment-creditor has been awarded any- 
thing more than is due to him, we do not 
propose to interfere. The result of our 
finding on the question of limitation is 
that Appeal No. 568 of 1933 is dismissed 
with ccsts. Appeal No. 716 of 1933 is 
allowed. The order of the District Judge 
is set aside and that of the Subordinate 
Judge restcred with costs throughout. ` 

N. J. Wadia, J.—I agree. 

D. Order accordingly. 
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Will—Construction—Will should be read as a 
whole—Words repugnant to words by which inten- 
tion is expressed, should be discarded—Will by 
Hindu—Rule enunciated in Mahomed Shumgool 
Hooda v. Sheukram is not of universal application 
—Bequest in favour of sister-in-law -Her daughter 
and her children to take successively after her 
death—Provision that daughter's son should be 
treated as absolute owner—Held, son would take 
absolute estate even in lifetime of sister-in-law—~ 
‘Waris’, ‘Warisa’, if indicote absolute estate—~ 
‘Aulad, meaning of—Limitation Act (IX of 1908), 
Sch. I, Arts. 125, 128, 120-Art. 125, scope of—Art. 
128, if applies when possession and claim are 
independent of status of parties—Suit by Hindu 
against Hindu female for declaration that aliena- 
tions made by her are void—Limitation—Cause of 
action, when accrues—Property mortgaged brought 
to sale—Date of sale, if gives fresh right to sue. 

It is always dangsrous to construe the words of 
one will by the construction of more or less similar 
words ina different will, which was adopted by a Court 
in another case. What je needed is that the Court 
should read the will as a whole and consider all the. 
clauses and the circumstances and find out the inten- 
tion of the testator and give effect to it as far as the 
law permits. Importanc2 should not be attached 
to isolated expressions. If there are words here and 
there which are repugnant to words by which an 
intention is clearly expressed they -have to be dis- 
carded. Sasiman Chowdhurani v. Shib Narayan 
CH, followed. [p. 949, cols. 1 & 2] 

The proposition thatin construing the willof a 
Hindu it is not improper to take into consideration 
what are known to be the ordinary notions and 
wishes of Hindus with respect to the devolution of 
property and that it may be assumed that a Hindu 
generally desires that an estate, especially an ances- 
tral estate, shall be retained in his family, and it 
may be assumed that a Hindu knows that asa gene- 
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ral rule at all events, women do not take absolute 
estates of inheritance which theyare enabled to 
alienate, is not of universal application. [p. 951, col. 1.] 

A will made with the avowed object of making 
arrangement for maintenance and preservation of 
the name, fame, prestige and custom of the family, 
bequeathed the estate to the testatore paternal 
cougin's wife S as hie legal heir and after her death 
to her daughter D named in the will and to D's 
children successively one after the other as legal 
heiresses. It was also provided that 1f D gives birth 
to a son, he was to be treated as heir +o and owner 
of all the properties left by the testator : 

Held, (1) that the words “and her children suc- 
cessively one after another” are words of inheritance 
prescribing the course of succession and are what 
are technically called words of limitation ; they are 
not words of purchase; [p. 950, co.. 1.] 

(2) that the testator could notbe deemed to have 
created perpetual successive life estates and all that 
was indicated was that inthe event of a son being 
born tə D, the daughter, he would take the proper- 
ties at once even during the lifetime of S, the sister- 
in-law. 

No word of limitation is neesssary to convey an 
absolute estate. [p. 951, col. 1.] 

“ Aulad does not necessarily mean children; it 
means descendants and progeny as well. Human beings 
are called Aulad-e~Adam. ‘Ihe words mean generation 
after generation. [p. 950, col. 1.] 

The word “waris " or“ warisa” is sufficient to 
denote that th2 person so desciibed was to get 
an absolute estate unlessa contiary intention ap- 
pears from the text cf the will. Saligram v. 
Chiranjit Lal (5), reteired to, [ibid]. 

“Article 125, Limitation Act, applies when the 
possession is that of a Hindu or Muhammadan 
female as such, that is to say, by vintue of her being 
a Hindu or Muhammadan, and does not apply if her 
possassion is by virtue cf a grant or transfer made 
¿riter vivos or by viitue of a bequest, or, in other 
words, when her possession is irrespective of her 
being a Hindu or Muhammadan female. It is in- 
conceivable that the Legislature would have provid- 
ed periods cf limitation, depending solely upon the 
sex of the parties cr upon their religious persuasions 
irrespective cf the nature of the property involved 
in the suit or of the nature of the possession. 
Article 128, also1efers to cases in which ths claim 
of the Hindu is based uponhis right as a Hindu 
to avoid an alienation by a female. who is in posses- 
sion asa Hindu, and does not apply to cases where 
the possession and the claim are independent of the 
status of the parties. Girjanund Datta Jha v. 
Sailajanund Dutta Jha (1), followed. [p. 947, col. 
2; p. 948, col. 1] 

A suit by a Hindu to declare void alienations 
efiected by a Hindu female holding a life estate by 
virtue cf a grant, transfer inter vivos, or bequest, as 
not binding on him, is governed by Art. 120, and 
limitation is sıx years from date of transfer. If the 
mortgaged properties have been sold, the plaintiff's 
right tosue acciues not only when the properties 
‘were mortgaged, but also when the wmortgagees 
brought them to sale and the sales give him a fresh 
cause of action. Bolo v, Koklam (3), referred to, [p. 
948, col. 1.) 
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Judgment.—This appeal arises out of a 
suit instituted by the plaintiff appellant who 
claims to be the sister's son of one Madan 
Mohan Lal for a declaration that the alic- 
nations of Madan Mohan Lal's properties 
by defendants Nos. 1 to6 are not bind- 
ing on him. Madan Mohan Lal, who was 
the treasurer of the Patna Branch of the 
Bank of Bengal (now incorporated with 
the Imperial Bank), died on January 
30, 1882, leaving a will, dated December 
21,1881, of which probate was obtained 
by Baijnath Prasad Sarma, defendant No. 
6, ihe executor named in tha will. By this 
will Madan Mohan Lal bequeathed his estate 
to Musammat Ratan Kuar, widow of his 
paternal cousin Ghanshyam Das Missir, for 
her life and after her death toher daughter 
Musammat Flira Bibi (defendant No. 1) 
and. her “children (awlad) successively one 
after another.” There was, however, a pro- 
viso that in case ason wes horn to Hira 
Bibi he would take the estate absolutely. 
Tt is not disputed that only a life estate 
was given to Ratan Kuar and that a son 
of Hira Bibi was to get an absolute 
estate, but the nature of the estate given 
to Hira Bibi and her children if she had no 
son is one of the matters of controversy in 
the suit. 

‘The plaintifi’s case is that the will does 
not give more than a life estate to her 
and that the bequest in favour of her 
children failed on account of her having 
had nochild during the lifetime of the 
testator; that therefore there will 
be an intestacy on the death of 
Hira Bibi and as he, being the sister's 
son of Madan Mohan Lal, gota vested in- 
terest in the estate on Madan Mohan Lal's 
death subject to any life estate created 
by the will, he willsucceed to the estate 
on the death of Hira Bibi. He alleges 
that Hira Bibi, her sons and her husband, 
defendant Nos. 1 to6, have made various 
transfers of the properties, alist of which 
has been given in Sch. 2 of the 
plaint, and he seeks a declaration that 
not be binding 
upon him when he will swcceed to the 
estate of Madan Mohan Lal on the 
termination of the life estate of Hira 
Bibi. Defendants Nos. 7 to 18 are the 
transferees against whom the declaration 
is sought. Though it is notin the plead» 
ings, it was also contended by Mr. Mullick 
far the plaintiff appellant as an alterna. 
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tive case that even if any daughter or 
daughters of Hira Bibi wes or were in 
existence at the time of the  testator’s 
death, she or they also will take only a 
life estate and there will be an intestacy 
thereafter, es only a son of Hira Bibi 
was to get an absolute estate. 

Though written statements were filed 
by defendants Nos. 1, 3, 4 and =, the 
main contest was on behalf of defendants 
Nos. 7 to 10,11, 12, 14, 17 and 18 who 
are transferees of the disputed properties. 
Defendants Nos. 15 and 16 ccmpromised 
ihe suitand it was dismissed as against 
them. The defences with which we are 
concerned in this appeal are: (1) that the 
plaintiff isnot the sister's son of Madan 
Mohan Lal and has no right ito his 
estate (2) that Hira Bibi gave birth toa 
son (Anant Prasad, defendant (2), during 
the lifetime of the testator and that he 
took an absolute estate under the will and 
therefore the plaintiff has no right to 
question the transfers; (3) that by the 
will Hira Bibi was given en absolute 
estate and, therefore, the plaintiff has no 
right to the estate even if Hira Bibi had 
no son at the time of the death of Madan 
Mohan Lal, and (4) that the plaintiff's 
suit in respect ofsome of the transactions 
is barred by limitation under Art. 125, 
Sch. II, Limitation Act. The transferee 
defendant further allege that the 
plaintiff whose daughter was admittedly 
married to Basant Prasad (defendant No. 
(3), ason of defendant No. 1, has heen set 
up by defendants Nos. 1 to 6 tolay claim to 
the properties in order to regain them after 
they had transferred them. 

The learned Subordinate Judge has held 
that the plaintiff is the sisters son of 
Madan Mohan Lal and that Hira Bibi 
had no son during the lifetime of Madan 
Mohan Lal. On the construction of the will, 
however, he has held that Hira Bibi was 
given an absolute estate and he has there- 
fore dismissed the plaintiff's suit. He has also 
held that the suit in respect of some of the 
transactions was barred under Art. 125, 
Limitation Act. The plaintiff has preferred 
this appeal. Defendants Nos. 1, 7 to 10, 12 
14,17 and 18 are represented in this ap- 
peal, but there is no appearance on behalf, 
of defendant8 Nos. 2 to 6, 11 and 13. 
There is no appearance also on behalf of 
defendants Nos. 15 and 16 against 
whom, as we have stated, the sult was 
dismissed. The contesting defendants have 
questioned before us the findings of the 
jearned Subordinate Judge that the 
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plaintiff is the nephew of Madan Mohan 
Lal and that Hira Bibi did not give 
birth to a son during the lifetime of Madan 
Mohan Lal. 

We shall first deal with the two issues 
concerning therelationship of the plaintiff 
with Madan Mohan Lal and the birth of a 
son to Hira Bibi during the lifetime of the 
testator which were decided by the learned 
Subordinate Judge in favour of the plaintiff. 
The evidence given by the plaintiff to 
establish his relationship with Madan 
Mohan Lal consists of his own testimony 
and that of three witnesses Palakdhari 
Tiwari, Bindeshwari Dutt Shukul and 
Chaturbhuj Tiwari, and some letters, We 
shall take thé oral evidence first. The 
plaintif, who stated his age to be 69 years 
when he was examined in 1931, deposes 
that he is the nephew of Madan Mohan 
Lal, being the son of his sister Hito 
Bibi. But there are inherent improbabili- 
ties in his story. He says that Madan 
Mohan Lal acquired extensive properties. 
In the plaint they have been valued at 
about one lakh of rupees. If the plaintiff 
is his nephew he was hisnext heir in case 
of intestacy. His home isin Benares and 
he is in the service of the Gwalior State, 
but ke deposes that he came to Patna 
within a month of Madan Mohan Lal’s 
death and found Ratan Kuar in posses- 
sion of his properties as malik (proprietress), 
He also came to Patna on other occasions 
during the lifetime of Ratan Kuar. Curious- 
ly enough, however, he dces not seem to 
have made any enquiry whatsoever as to 
the claim of Ratan Kuar to succeed to the 
properties. From the letters produced by 
the plaintiff, with which we shall deal 
later, it appears that there was constant 
correspondence between Madan Mohan Lal 
and the plaintiffs father, and therefore the 
plaintiff and his father must have known 
that Madan Mohan Lal was possessed of 
properties of considerable value. The 
natural conduct of the plaintiff then would 
have been to ascertain the circumstances 
in which Ratan Kaur, who was not an 
heiress of Madan Mohan Lal, came to 
take possession of his properties. He 
came again to Patna about one month and 
a half after Ratan Kuar’s death, which 
took place in 1908, 21 years after the 
death of Madan Mohan Lal, and even then 
he did not make any attempt to claim the 
properties which he found in possession 
of Hira Bihias malik, the reason as he 
says being that there was a will. He 
says that he came to know ofthe will after 
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Ratan Kuar’s death, but he does not re- 
collect whether he had heard of it before 
that, though as we have said, he ceme to 
Patna after Madan Mohan Lal's death and 
also subsequently during the lifetime of 
Ratan Kuar and stayed with her as her 
guest. He was astonished to hear of the 
will as he was the heir, but still he 
made no attempt even to takea copy of 
it orin any other way to make himself 
acquainted with its terms. He says that 
he did not know that the will was in 
favour of the children of Hira Bibi. 
He had no talk whatsoever either with 
Hira Bibi or with Rutan Kuar about the 
will. Up tothe date of his deposition he 
did not know whether a copy of the will had 
been taken on his behalf. The will had 
not even been read over to him till then. 
The indifference he thus displayed through- 
out a long pericd, and his omission to 
assert his claim on the two occasions, 
the death of Madan Mohan Lal and the 
death of Ratan Kuar when dispositions 
made in tke will were given effect to, 
would not be naturelin the case of a man 


who was, and knew himself to be, the 
next heir to a valuable estate. It was 
urged that the plaintiff allowed Hira 


Bibi to remain in possession of the estate 
on account of the marriage of his daughter 
to her son, but ihe marriage took place, 
‘according to the plaintiff, in 1960 or 
1961 Sambat (corresponding to 1903 or 
1904), that is about the time when Ratan 
Kuar died. If the plaintiff had had any 
intention to claim the estate he would 
have been expected to take some interest 
in the management ‘of it. He appears to 
have taken none. There was litigation in 
1900 between Ratan Kuar and defendant 
No. 6 and some of his sons regarding 
succession to the estate and there were 
mortgage suits in one of whichan appeal 
was preferred to His Majesty in Council. 
The bulk of the estate was being alien- 
ated and there was an acquisition of 
land by the Government for which a 
sum of Rs. 36,000 was paid. Yet the 
plaintiff, if he is to be believed, had no 
knowledge of any of these transactions 
until he was told about them by his 
nephew at the end of 1927. 

The next witness is Palakdhari Tiwari 
who claims to be the priest of Madan 
Mohan Lals family. In  cross-examina- 
tion he betrays ignorance with regard 
to the family of Madan Mehan Lal. His 
evidence is not at all convincing. He 
pays that he officiated as priest at the 
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marriages of Hira Bibi and Madan Mohan 
Lal. In 1931 he stated his age to be 
75 years. Madan Mohan Lal's age at the 
time of his death in January 1882 was, 
according tothe plaintiff, about 50 years 
and according to the plaintiff's witness 
Charturbhuj 60 to65 years. If he was 
only 50 years of age when he died, he was 
born about the year 1832 and must have 
been about 24 years older than Palakdhar, 
Tiwari if the latter has stated his own age 
correctly. As Hindus are married early, it 
is probable that Madan Mohan Lal was 
married long before this witness was born. 
Even if he married very late in life, say 
at the age of 25 or 30 years, this witness 
could not have officiated as priest at the 
marriage. He claims also to have cele- 
brated the marriage of Hira Bibi’s father 
Ghanshyam Missir when he could not 
have been more than three years old, for 
he stated that he is about four years older 
than Hira Bibi. We are unable to believe 
this witness. The next witness is Bindesh- 
wari Shukul, whois a practising Pleader 
at Siwan inthis Province. He never saw 
Madan Mohan Lal but heard of him to 
about the time of an incident to which 
he referred. He says that he saw the 
plaintiff at Benares, about 29 years before 
he gave his evidence, at the house of his 
relative Mathura Tiwari who introduced 
the plaintiff to him as a nephew of Madan 
Mohan Lal, the treasurer of Patna, and 
the son of Paryag Dutt Missir of Benares, 
and stated that he too was related to 
Madan Mohan Lal though he did not say 
what the relationship was. Mathura Tiwari, 
according to this witness, died about three 
years later. Weare not at all impressed 
by his evidence. It does not seem natural 
that Mathura Tiwari should introduce the 
plaintiff to him by mentioning his relation- 
ship with Madan Mohan Lal who had 
died 20 years earlier and with whom the 
witness hadnot been acquainted. To a 
question put to him whether he made any 
enquiry inorder to satisfy himself that 
the information given to him by Mathura 
Tiwari was correct, he gavea reply that 
indicates that he is not an unbiassed wit- 
ness. The reply to be expected from a 
disintgrested witness would have been that 
he did not try to get the infarmation verj- 
fied as it was not a matter that concern- 
ed him, for he had met the plaintiff only 
once or éwice since then. But the reason 
he assigned fornot having made any en- 
quiry wasthat he had full confidence, in 
Mathura Tiwari. He stated that when he 
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received a summons he did not know 
what evidence he would be called upon 


to give though he suspected that ke would 
be asked about the relationship of the 
plaintiff with Madan Mohan Lal. This 
shows that the witness is not truthful. 
Nobody cites a witness without first as- 
certaining from him what he was going to 
depose. Itis difficult to believe that the 
plaintiff himself remembered that 29 years 
earlier he had been introduced to Bind- 
eshwari Dutt Shukul as the nephew of 
Madan Mohan Lal, and impossible to þe- 
lieve that he was sufficiently sure of 
Bindeshwari Shukul’s 
trivial an incident soas to cite him asa 
witness of it without asking him whether 
he remembered it. A grandson of the 
plaintiff has been married toa grand- 
daughter of acousin of this witness. 

The third andlast witness is Chatur- 
bhuj Tiwari. He only says that the plain- 
tiff used toaddress Madan Mohan Lal as 
“mama” (maternal uncle). This does not 
prove much. Among the Indians even a 
mother’s distant cousin is addressed as 
“mama.” The learned Subordinate Judge 
has, however, disbelieved this witness. The 
documentary evidence consists of eleven 
letters purporting to have been sent by 
Madan Mohan Lal to Paryag Dutt Missir 
father of the plaintiff, one letter (Ex. 3) 
supposed to have been written by Gobind- 
ram Missir,an uncle of the plaintiff, to 
Paryag Dutt Missir and another letter (Jix. 4) 
is supposed to have been written by Gopi- 
nath Missir, a cousin of Madan Mohan Lal, 
tothe same Paryag Dutt Missir. There is 
noreason to doubt the genuineness of 
these letters except twoto which we shall 
refer later. Of these 13 letters only three 
have any value as evidence of any relation- 
ship between the family of Madan Mohan 
Lal and thefather of the plaintiff. The 
rest only show that Madan Mohan Lal 
and Prayag Dutt Missir were friends and 
regular correspondents. Far from proving 
relationship they seem tous to indicate 
that none existed, or if it did exist it was 
not a close relationship. Madan Mohan Lal 
didnot in anyof them address Paryag 
Dutt Missir as an Indian would address a 
near relation. In none of them is there 
any enquiry, as is usual among the Indians, 
about his sister and the children. No res- 
pects or blessings are conveyed to 
them. In fact they are not referred to at 
all. The plaintiff, however, relied upon 
four letters. They are Exs.3,2 (f) 2 (h) 
and {j} Exhibt 3 is a letter purport- 
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ing to be from Gobindram, uncle of Maden 
Mohan Lal, to Paryag Dutt Missir. 

Tt is dated Pous Badi 1, 1896 (Decem- 
ber 21, 1839). The letter informs Paryag 
Dutt Missir of the illness of a lady described 
as “your wife, my niece” and says that he has 
been doing everything he could do for 
her and with it is sent her horoscope which 
he asks Paryag Dutt to show to the Brahmins 
at Benares. According to the horoscope 
she was born in 1815. The letter, if it is 
genuine would be about 96 years old, 
but its appearance does not satisfy us 
that it is so old. The paper isnot as brittle 
asthe paper of other letters andthe ink 
has not faded. It was produced late and 
not with other letters. According to the 
genealogy given by the plaintiff Govind- 
ram had noniece other than Hito Bibi, the. 


plaintiff's mother, who was the wife of 
Paryag Dutt Missir. Therefore the ad- 
ditional designation ofthe lady as “your 


wife” was superfluous and the double des- 
cription seems unnatural. On the other 
hand it was essential ifthe letter was to 
be of value to the plaintif. There is an- 
other reason for doubting the genuineness 
of this letter. The date of the birth of Hito 
Bibi, according to the horoscope given in 
the letter, is 1815 A. D. ‘The plain- 
tif deposing in 1931 gave his age as 
69 years. He was present in this Court and 
did not appear to be older than that. If 
he stated his age correctly, he must have 
been ‘born about the year 1862 when, if 
the horoscopeis genuine, Hito Bibi was 
about 47 years old, a somewhat advanced 
age for an Indian lady to give birth to a 
child. 

The next letter on which the plaintiff 
relies is Ex. 2 (j) which shows that Madan 
Mohan Lal sent Rs. 15 as a wedding pre- 
sent for clothes when the plaintiff and his 
elder brother were about to be married. 
This letter does not prove anything use- 
ful to the plaintiff. The sending of pre- 
senis does not show that there was any 
relationship, for friends as well as relations 
Much less 
does ihis letter show the plaintiff to be the 
sister's son of Madan Mohan Lal. 

There remain two letters, Exs. 2 (h) 
and 2 (f). One of them (Ex. 2h) has been ` 
relied upon by the learned Subordinate 
Judge. At the end of this letter there is 
message: “Please convey the blessings of 
Buaji to Jiji” ‘Buaji isa term by which 
aunts are addressed, and Wiji” is the 
mode of addressing anelder sister. An 
aunt of Madan Mohan was sending her 


1938 


KANHYA tat ò. HIRA Bist (PAT) 
blessings to ker “sister”. It is not clear 
whether they were being sent 10 
her own sister ot to his sister. The 


genealogy does not show thet Madan Mohan 
Lal bad any aunt. and ithas not been ex- 
plained who was the lady to whom she was 
sending the blessings. It is, however, 
curious that while Madan Mohan Lal was 
sending the blessings of his aunt to some- 
body spoken of as‘Jiji' he was not send- 
ing his own respects to Hito Bibi if “Jiji” 
referred ‘to her as suggested by the plain- 
tif. In our opinion this letter does not 
improve the plaintifs case. The other 
letter relied upon by the plaintiff is, as 
we have said, Ex. 2(f). This refers toa 
contemplated marriage of some girl in the 
family of Madan Mohan Lal. It is sag- 
gested that the girl to be married was 
Hira Bibi. Perhaps it was so. The words 
relied upon by the plaintiff are: “Send 
Hito Jiji,’ and it is urged that Madan 
Mohan Lal referred to Hito Bibi as “Jig,” 
a term as wehave said applied to an 
elder sister. ` But this term can equally be 
applied toa cousin, as thereis no special 
word for cousin among Indians. Cousins 
are all referred to as brothers and sisters. 
We have examined thisletier and we find 
that the letlers ‘io’ of the word “Hito” look 
very suspicious. The ink is thicker and 
they appear to have been superimposed 
on other letters. 

The official translator has puta mark of 
interrogation after this word in the transla- 
tion. It would be remarkable if it. is 
merely by chance that a suspicious ap- 
pearance is presented by the only word in 
the entire letter tc which any importance 
attaches. But evenif there has been no 
interpolation, the letter does not prove 
that Hito was the full sister of Madan 


Mohan Lal. If she was related to him 
at all she may have been a cousin by 
distant relationship, perhaps through 


Madan Mohan Lal's maternal family of 
which we know nothing for no witness 
was able to give the Court any informa- 
tion in this connection. If Ex. 3 is 
genuine and Hito Bibi was born in 1815, 
the plaintiff might have been a son of 
Paryag Dutt Missir by another wife. Having 
regard to all the circumstances, we are of 
opinion that whatever the relationship of 
the plaintiff with Madan Mohan Lal may 
have been, he has failed to establish that 
he is the sister’s son of Madan Mohan 
Lal. We are not in a position to declare 
positively that the plaintiff is not his 
nephew. We can only say that the evis 
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is nob of such a quality 
as to convince us that he is so related. 
The learned Advocate for the appellant has 
urged that this being a question of fact, 
and the learned Subordinate Judge having 
held that the relationship has been estab- 
lished, we should be reluctant to upset 
that finding. We appreciate the force of 
this contention, but unfortunately the learns 
ed Subordinate Judge has not scrutinised 
critically either the oral or the documentary 
evidence on which he based his finding. 
No doubt the evidence adduced by the 
defendanis to rebut the plaintiff's evi- 
dence with regard to relationship is not 
at all satisfactory, but it must be borne 
in mind that the contesting defendants 
are strangers to the family. Some of them 
are purchasers at the auction sale. The 
plaintiff on the other hand has not brought 
any of his relations to give evidence for 
him nor has their absence from the wit- 
ness-box been explained. The plaintiff's 
home is in Benares. He must have some 
relations there. The fact that Madan Mohan - 
Lal ignored the plaintiff in his will is 
also a point against him. Disinheriting 
his own sister's son in favour of a cousin's 
daughter and her caildren is not a very 
natural act. If cognatic relations had to 
be chosen, the plaintiff on his allegation 
was nearer to him. 

It is an admitted fact that the plaintiff's 
daughter was married to defendant No. 3, 
a son of Hira Bibi. The girl is now dead. 
This fact is relied upon by the defen- 
dants as showing that the plaintiff could 
not have been the sister’sson of Madan 
Mohen Lal, as in that case his daughter 
was within the prohibited degrees of 
matrimony. It cannot be disputed that 
if the genealogy given by the plaintiff is 
correct, this marriege was within the 
prohibited degrees under the strict Shas- 
tric rules; bub the learned Subordinate 
Judge has not attached weight to this con- 
sideration for the reason thatthe rule so 
far as cognatic relations are concerned, is 
not strictly observed and Sanadh Brahmans 
to which community tke plaintiff belongs, 
being few in number, inter-marriage is 
inevitable. This may be so and by itself 
the degree of relationship of the plaintiff's 
daughter to defendant Ng 3, would not 
be a ground for rejesting his claim to 
be the nephew of Madan Mohan Lal; but 
as tht evidence of the latter relationship 
is not satisfactory, it is a consideration 
that cannot be left altogether out of ac- 
count, The conduct of the plaintif in thig: 
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‘litigation has not inspired us with con- 
fidence in his honesty in bringing the suit. 
‘The contesting defendants urge that the 
plaintiff has been set up by defendants 
Nes. l to 6 to claim the properties of 
HER Lal for their benefit and 
it is an attempt to regain the'properties 
that have been lost. | There wia A us 
to be a sood deal of force in -this sug- 
gestion. The plaintiff has been. reticent 
‘with regard to important facts. Though 
the plaint mentions that Hira Bibi bore 
no son during the.. lifetime of Madan 
Mohan Lal, it is silent -about the birth of 
any daughter. Even according to the plain- 
tiff, if there was any daughter or there 
‘were daughters of Hira Bibi living at- the 
tne n testator's death, she or they took 
a liite interest in the estate of 
Mohan Lal. i naa 
Therefore, a clear statement - about 
daughters was necessary. As we have said, 
there is no reference to daughters in the 
plaint. The plaintiff and his witnesses in 
their depositions contented -themselves by 
simply saying that there was no daughter 
of Hira Bibi born in the lifetime of the 
testator; but it seems that -during the 
hearing of the suit in the lower Court the 
plaintiff conceded that there were at least 
two daughters who were born during Madan 
Mohan Lal's lifetime and the learned Sub- 
ordinate Judge seems to have decided the 
case on that assumption.: It is ‘clear from 
his judgment that. he. took it for granted 
that there were daughters living then. It 
seems that during the course of argument 
in the lower Court reliance was placed on 
behalf of the plaintiff upon s. ‘115, Indian 
Succession Act, prior to its amendment in 
1929 and it was contended on his behalf 
that as the bequest to the daughters of 
Hira Bibi was a bequest toa class and as 
some of them were not born during the 
testator's lifetime the bequest was wholly 
void and the learned Subordinate Judge 
referred tothe amendment of 1929 which 


was to the effect that the bequest will be 


void in regard to thcse persons only who 
were not born then and not in regard to 
the whole class. The grounds of appeal 
to this Court also -assume that there were 
daughters born during the lifetime of the 
testator (see grgunds Nos. 12, 13, 14, 15 
and 19); but curiously enough up till now 
we have no definite case as to the number 
of daughters of Hira Bibi now living and 
which of them was born during the life- 
time of the testator. Daughters were 


carefully kept out of the picture. They 


KANHYA TAL v. fied BIBI- (PATA) 
“were not made parties to this suit, which 
‘is virtually a suit for construction of the 
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will, a will in which these st any rate of 
the daughters of Hira Bibi, who were born 


-during the lifetime of the testator,.were 


virtually. interested. The pleintift’s witness 
.Chaturbhuj has clearly stated that at least 
one. daughter of Hira Bibi is living whose 
name is Lali Bibi. According to Hira Bibi 
ske had two daughters living. BaF 

There is no.reascn to disbelieve ker in 
‘this respect. The contesting defendants 
suggest that the daughters have been pur- 
posely left out so that. in case the plain- 
iiff fails in his suit, there may be a second 
litigation on tbeir behalf, and that this 
has been done in the interest of Hira Bibi 
‘and her children. It seems tous that this 
suggestion is not without foundation. It 
cannot be a matter of indifference to a 
true heir that another life estate will in- 
tervene between an existing life estate and 
his own succession; yet by omitting. to 
implead the daughters of Hira Bibi he 
has run the risk of one or more of them 
succeeding in establishing in another suit 
a right to succeed io the estate on Hira 
Bibi’s death. The next question to be 
considered is the defence of the contesting 
defendants that Hira Bibi gave birth to 
@ son during the lifetime of Madan Mohan 
Lal. The defendani’s evidence in this 
connection is not at all satisfactory. It 
consists of the testimony of defendants 
witnesses Gur Bakhsh Lal and Gurprasad 
Lal. They depose that defendant No.. 2, 
Anant Prasad, was born about fifteen days 
before the death of Madan Mohan Lal. 
The learned Subordinate Judge has rignt- 
ly disbelieved this story. It will. be re- 
called that the will was executed by Madan 
Mohan Lal only abcut six weeks before his 
death. . 

Madan Mohan Lal had the clearest in- 
tention of giving an- absolute estate to a 
son of Hira Bibi, and if, therefore, the birth 
of a child had been imminent one would 
have expected a reference in ihe will to 
the expected event, or the execution of 
the will mignt have been delayed till the 
child was born, or at any rale the will 
would have been changed after the birth 
of a son. The most competent witness on ` 
this point would of course have been Hira 
Bibi herself who was examined on her own 
behalf, but her evidence is unfortunately 
very unsatisfactory. Wither she: was not 
speaking the truth or old age has impaired 
her intellect, In her examination-in-chief, 
she said that Anant Prasad was born two: 
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or three years after the death of Madan 
Mohan Lal and that she had only a daughter 
at that time. Later, in cross-examina- 
tion, she stated that she had altogether 
four daughters, two of whom were dead, 
that one of the two daughters who died 
was older and one was younger than Anant 
Prasad, and that the younger was an in- 
fant in arms when Madan Mohan Lal died, 
implying by that statement that Anant 
Prasad was born during the lifetime of 
Madon Mohan Lal. Tnen she said that 
she had three daughters when Madan 
Mohan Lal died. She again stated that 
the daughter which she had in her lap 
when Madan Mohan died was younger than 
Anant Prasad. The question was repeated 
three times and she gave the same answer 
each time. She was examined in 1917 and 
then she stated that Anant Prasad was 
born during the lifetime of Madan Mohan. 

It is difficult, therefore, to place any 
reliance upon her evidence, as she has 
made so many contradictory statements. 
The real fact seems to be that during the 
later part of the life of Ratan Kuar in 
about 1901, a dispute arose between her 
on the one hand and Hira Bibi and-her 
husband, defendant No. 6, on the other, and 
at that time Baijnath Prasad Sarma, defen- 
dant No. 6, put forward a claim that his son 
Anant Prasad, defendant No. 2, was -bori 
during the lifetime of Madan Mohan Lal. 
The learned Subordinate Judge has rightly 
pointed out that if Anant Prasad was 
born during the lifetime of Madan Mohan, 
according to the terms of ‘the will the 
properties would have been recorded in 
his name and Ratan Kuar would not 
have been allowed to succeed. Be that 
as it may, the onus of proving the birth 
of Anant Prasad during the lifetime of 
Madan Mohan was upon the defendants 
and they have not been able to discharge 
it. The next question for consideration 
is the plea of limitation. The learned Sub- 
ordinate Judge has applied Art. 125, Sch. II, 
Limitation Act, and has held that the 
claim fora declaration in respect of the 
ijara of August 17, 1906, and the mortgage 
dated Mareh 7, 1912, was barred by 
limitation. The article may at first sight 
seem to support tLe view taken by the 
learned Subordinate Judge. It runs thus: 

“Suit during the life cf a Hindu or Muhammadan 
female by a Hindu or Muhammadan who if the 
female died at the date of instituting the suit, 
would be entitled to the possession of land, to 
have an alienation of such land made by the female 


declared to ba void except for her life or until her 
yo-marriage,” f 
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-It was contended on behalf ofthe de- 
fendants that the present suit comes with- 
in the four corners of this article as the 
plaintiff isa Hindu who claims a right to 
succeed on the death of a Hindu female 
and seeks a declaration that the alienations 
made by her are void. In our opinion, 
however, this article applies when the 
possession is that of a Hindu or Muham- 
madan female as such, that is to say, by vir- 
tue of her being a Hindu or Muhammadan 
and does not apply if her possession is by 
virtue of a grant or transfer made inter 
vivos or by virtue of a bequest, or, in other 
words, when her possession is irrespective 
of her being a Hindu or Muhammadan 
female. It is inconceivable that the legisla- 
ture would have provided periods of limi- 
tation depending solely upon the sex of the 
parties or upon their religious persuasions 
irrespective of the nature ofthe property 
involved inthe suitor of the nature of the 
possession. lor instance, we may suppose 
that either by grants or bequests one life 
estate has been created in favour of 4 
Hindu ora Muhammadan female, another 
in favour of a Christian female and a third 
in favour of a male person, the remainder- 
men being persons professing different 
faiths. If the contention of the defendants 
be accepted, the result would ba that there 
would be varying periods of limitation for 
suits to avoid falienations that may have 
been made by the several life estate hold- 
ers on the same date and the period in each, 
case ‘would depend upon the sex and, ths 
religions of the plaintiff and of the alienor 
Thus, if the suit be by the remainderman 
who is a Hindu male, to avoid alienations 
by the Hindu female, this article will ap- 
ply ; but if the suit be by the sams Hindu 
to avoid thealienation by the Christian 
female, this article will not apply nor will 
it apply ifthe plaintiff is not a Hindu but 
the alienation sought to be avoided was by 
the Hindu female holder of the life estate, 
nor if the life estate holder is a male of 
whatever religious persuasion. 

The result too would be thata change 
of religion by anyof these persons might 
entail a change in the period of limitation 
applicable to the case. Weare supported 
in this view by a decision of the Caleutta 
High Court in Girjanund Putta Jha v. 
Sailajanund Dutta Jha (1), in which 
Art. 128, providing a period of limisation 
for a Suit by a Hindu for arrears of main- 
tenance, wasinterpreted. It was held that 
the word “Hindu” in that article must be 
- (1) 23.0 645, 
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taken to mean a person claiming under the 
Hindu Law. We are of opinion, that this 
article also refers to cases in which the 
claim of the Hindu is based upon his right 
as a Hindu to avoid an alienation by a 
female whois in possession as a Hindu, 
and does not apply to cases where the 
possession and the claim are independent 
of the status ofthe parties, as is the case 
here. It is purely accidental in this case 
that the life estale holder isa Hindu fe- 
male and the plaintiff is also a Hindu. The 
learned Advocate fcr the defendants has 
relied upon a decision of the Lahore High 
Court in Nandan v. Wazira (2), where reli- 
gion and sex were taken to be the sole 
factors determining the application of the 
articles. With the grealcst respect to the 
learned Judges of the Lahore High Court 
we must differ from them. The reason on 
which the decision was based was that 
though a Hindu female takes an estate aç- 
cording to the Hindu Law, a Muhammadan 
female does not do so under Muhamma- 
dan Law, and, therefore, if the interpre- 
tation which was sought to be put on the 
article in that case which is in accordance 
with the view that we take, the word “Mu- 
hammadans” would be superfluous. It was 
not considered, however, that among the 
Muhammadans also those who are govern- 
ed by customary law (as -in some cases in 
the Punjab and the cases of Muhammadans 
who are governed by the Hindu Law as 
for instance the Khojas of Bombay), 
females do take a lifeinterest in the pro- 
perty of their husbands and that it was 
in order to bring the law into conformity 
with the law governing the Hindus that 
the word “Muhammadan” was added by the 
Act of 1877. 

In cur cpinicn, therefore, Art. 125, does 
not apply, and as no other article applies 
we have to fall back upon the residusry 
Art. 120, Seh. H, Limitation Act, under 
which tke fericd of limitation will be six 
years from the time wLen tLe right io sue 
accrued. Ncw the question is when did 
the cause of eclicn eccrue in this case? 
The plaintiff wents declaration in respect 
of various mortgages and also in respect 
of the sales held undersome of them end 
also inrespect cf some private sales. The 
alienalions alg described in Sch. 2 of the 
plaint. No date has been given in Sch. 2, 
in respect of the sale deeds in fayour of 
Kishun Gope aid Sugembar Gope, defend- 
anis Nos. 15 and 16. This, however, is 
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immaterial as tke plaintiff ccmpromised 
the suit with them and it has been dis- 
missed so far es they are concerned. There 
is en cmission of the date alsoin respect 
of the two sale deeds mentioned in the 
schedule in favour of Mahadeo Missir, 
defendant No.13. This defendant did not 
put in a writien slatement or appear 1n 
the suit and as the date of the sale in 
his favour cannot be ascertained frm the 
reecrd, we are unable to say whether or 
not the plaintifs suit in respect of these 
two properties is barred by limitation. It 
is, however, again immaterial as the entire 
suit has been dismissed on other grounds 
and we also propose lo dismiss the appeal. 
There remain those transaclions of which 
the dates have been given. In the view 
we have taken, the plaintiff's suit in res- 
pect of the ijara, dated August 17, 1906, in 
favour of Ramdhan Lal, is obviously barred 
by limitation. The remaining transactions 
are as fcllows: 

(1) A mortgage, dated August 17, 1906, 
in favour of Ramdhan Lal under which a 
sale took place on May 17, 1926; (2) a 
mortgage, dated August 17, 1906, in favour 
of the same Ram Lalinexecution of which 
a saletook place on May 17, 1926; (3) se- 
curity deeds, dated May 9, 1923, and 
May 7, 1925, in favour of Ram Hari Lal 
in which sales took place on May 16, 1927; 
and (4) a mortgage dated March 7, 1912, in 
favour of Rai Bahadur Haribar Prasad in 
which sales took place on June 21, 1928, 
after tke institution of the suit which ne- 
cessitated the edding of defendants Nos. 17 
and 18 gs parties to the suit : see Ex. A-183. 

In threeof these cases the plaintiff's suit 
for a declaration that the mortgages are 
void is barred by limitation, but it has been 
contended cn his behalf that the sales held 
under those mcrigsges are within six years 
of tke date of institution of the suit and 
that these seles gave the plaintiff a fresh 
right to sue. We agree with this ccnten- 
tion. The plaintiffs’ right tosue accrued 
not cnly when the properties were mort- 
gaged but also when the mortgegees 
brought them to sale and the seles, in our 
opinion, gave the pleintiff a fresh cause 
ofecticn. In Bolu v. Koklan (3), their 
Lords] ips of the Judicial Commiltee cbserv- 


ed: 

“Phere can be no ‘right to sue’ until there is 
an accrual of the right asserted in the suit and 

(3) 57I A 325; 127 Ind, Cas. 737; A IR 1930 PO 
270; 11 Lah, 657; (1930) A LJ 1188; 32 L W 338; 34 
CG W N 1169; 59 ML J 621; Ind, Kul. (1930) P O 
353; 32 Bom, L R 1596; 520 LJ 450; 31 P L R832 
(PO). . 
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its infringement, or at least a clear and unequivo- 
cal threat to infringe that right, by the defend- 
ant against whem the suit is instituted.” 

The plaintiff seeks declaration against 
those defendants who hve purchased the 
properly in the execution sale and, there- 
fore, his right to sue against them accrued 
when they purchased it. We are, therefore, 
of opinion, that, though the plaintiff's suit 
in respect of the three mortgages them- 
selves is barred by limitation, the suitin 
respect of the salesheld on May 16 and 
17, 1926, and June 21, 1928, are not barr- 
ed by limitation. The most important 
question is whether the will gave an 
absolute estate to Hire Bibi. The plaintiff's 
contention is that it gave her only a life 
estate and further that if she had any 
daughters born during the lifetime of the 
testator, they also took a life estate and 
that there will be intestacy either on the 
death of Hira Bibi or on the death of such 
of her. daughters as were born while the 
testator was alive. The case of the con- 
testing defendants, on the other hand, is 
that upon a true construction of the will 
Hira Bibi took an absolute estate. 
We have already noted that the daugh- 
ters of Hira Bibi have not been made 
parties to the suit, though two appear to 
be living, and the plaintiff seems to have 
conceded before the lower Court that two 
were born before the death of Madan 
Mohan Lal. They clearly ought to have 
been joined as parties when the decision 
of the case mainly depended on the con- 
struction of a will in which they were in- 
terested, though the suit cannot be dis- 
missed on this ground. 

In support of their respective inter- 
pretations of the will, the learned Advo- 
cates of the parties have relied upon a 
number of decisions of the Judicial Com- 
mittee in which their Lordships construed 
the particular wills before them. Some of 
these will be noticed later, but we do not 
propose to examine all of them. In Sasi- 
man Chowdhurain v. Shib Narayan (4), 
their Lordships of the Judicial Committee 
observed that: 

“It is always dangerous to construe the words 
of one will by the construction of more or less 
similar words in a different will, which was adopted 
by a Court in another case.” 


What is needed is that the Court should 
read the will as a whole and consider all 


(4) 49 I A 25; 66 Ind. Cas, 193; A IR 1922 
P C 63; 1 Pat. 305; 15 L W 434; 26 C W N 495; 49 
MLJ 492; 30 ML T 242,90 A L J 362,35 OL J 
427; 24 Bom. L R576; (1922) M W N 368; 3PL T 
133 P ©). f 
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the clauses and the circumstances and find 
out the intention of the testator and give 
effect to it as far as the l:w permits, 
Importance should not be attached to 
isolated expressions. If there sre words 
here and there which are repugnant to 
words by which an intention is clearly 
expressed, they have to be discarded. Now 
it is clear from the will that the testator 
wanted to give the properties to Hira Bibi 
and her children or descendants. Even 
if the plaintiff was his nephew, he does 
not seem to have had any regard for him. 
This position has been conceded by the 
learned Advocate for the appellant. But 
he contended that the intention of the 
testator to be gathered from the language 
he used was that in case Hira Bibi should 
not give birth toa son, the properiy was 
to remain tied up in her family and that 
he wanted to create successive life estates 
uvknown to the Hindu Law. The bequest, 
therefore, in favour of such of the children 
of Ilira Bibi as were not born in the life- 
time of the testator is void. Let us now 
examine the will. First of all it says that 
on the death of the testator his sister-in- 
law (cousin’s wife) Musammat Ratan Kuar, 
widow of Ghanshyam, shall be deemed to 
be his legal heir and after her death Mus- 
ammat Hira Bibi and her children suc- 
cessively one after another shall be treated 
as “heirs”. After a few sentences with 
which we shall deal presently, the will pro» 
vides that: 

“Should the aforesaid Musammat Hira Bibi, wife 
of the said son-in-law Babu Baijnath Prasad give 
birth to a child, in that case that chill, ù e, 
the said grandson (daughter's son) after payment 
of the allowances to the allowance holders men- 
tioned below, shall be treated as heir to and 
absolute owner of all the nami benami, movable 
and immovable properties and lands left (by me) 
and shall appropriate all the collected amount, 
etc.” 

Tt his been contended on behalf of the 
appellant that the words “absolute owner" 
with referencs toason of Hira Bibi and 
the omission of these words where pro- 
vision is made for succession by Hira Bibi 
and her “auwlad” signify an intention to 
give tothe former an sbsolute estate and 
to the latter, Hira Bibi and her daughters, 
only. life estates. We shill consider the 
difference in the phraseology later but 
apart from it there are difficulties in the 
way of accepting the view that only a 
life eseate was given to Hira Bibi. First, 
if the testator’s intention was not to give 
an absolute estate to Hira Bibi, or her 
daughters, he would have made some provi- 
sion for succession to the properties on their 
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-death. Nobody is: mentioned who would 
take the properties after the termination 
-of the life estates and it is inconceivable 
that he left the estate undisposed of after 
giving only alife estate to Hira Bibi or 
to her daughters. having regard especially 
to his avowed purpose in making the will 
“to make arrangements for the maintenance and 


‘Preservation of the name, fame, prestige and custom 
of the family.” 


Nor are we prepared to accept the cons 
tention that the words of bequest in favour 
‘of Hira Bibi indicate that tke testator 
wanted to create perpetual successive life 
estates each child or each generation tak- 
ing an independent bequest from the 
testator. The words “and her children 
successively one after another” are, in 
our opinion, words of inheritance pre- 
scribing the course of succession and are 
what is technically called words of limi- 
tation; they are not words of purchase. The 
vernacular words are (the will is in Urdu) 
“wo unki aulad silsilewar yake bad digare 
warisa qarar pate jayenge.” It is to be noted 
thatin the copy before us the word is warisa 
which means heiress and that the verb 
can be read both as “pati jaenge” plural 
masculine gender, or “pati jaengi’ feminine 
plural in conformity with the noun “warisa”, 
We shall discuss the efect of the different 
readings later, but on the face of it the be- 
quest is fo Hira Bibi and her descendants 
“aulad” does not necessarily mean children 
it means descendants and progeny as 
well. Human beings are called Aulad-e- 
«idam. The words inour opinion mean 
generation afler generation. : 

No doubt the words used when giving 
an absolute estate to a son of Hira Bibi 
are different from the words of inherit- 
ance applied toher and her daughters, 
but we donot consider that the difference 
was meant to indicate a distinction in 
the character of the bequest, assuming that 
“aulad” refers to her daughters. The 
reading of the wilias a whole shows that 
in the event of her having a -son, he 
would take the properties at once even 
during the life of Ratan Kuar. The 
word “waris or “warisa" is, in our 
opinion, sufficient Lo denote that the person 
so described was to get an absolute estate 
unless 2 contrêry intention appears from the 
text of the will as is the case in the bequest 
to Ratan Kuar: see Saligram v, Chiragjit Lal 
(5), where the ‘word heir (waris) was held 
- (5) 34 C W N 1073; 128 Ind. Cas, 265; AI R 1930 
P C 239; 57 I A 282; 11 Lah. 645; 59M LJ 487; 32 


L W 376; 32 Bom. L R 157870 WN 1069; 52C L 
J 466; 31 PLR 784 (PO), š e 
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Stress has been laid upon the words 
“warisa qarar pati jaengt” which have 
been translated as “shall be treated as 
heiress.” It is contended that what the 
testator wanted was. that each of the 
children or descendants of Hira Bibi should 
one after the other be trested as his 
heiress, thatis, her children one after the 
other would take the estate independently 
under the will as heiress ofthe testator 
himself and, therefore, the bequest to 
Hira Bibi and her successors must be 
construed as conveying a life estate so thai 
a remainder may be left to go to the next 
successor. eek 

Itis argued that the word “warisa 
(feminine gender singular) hes been pur- 
posely used to refer to each keiress, that 
isto say Hira Bibi and her daughters as 
the testator later on provided for the son, 
if born, giving him an absolute estate. 
Siress is also laid upon the tense used in 
the words “qarar pati jaengi” which mean 
“shall go on being ireated’ i. e., a con- 
tinuous future tense meaning that each 
will take after the other and be treated 
as his heiress. We are unable to accept 
this construction. In the first place ac- 
cording to the plaintiff's evidence, Hira 
Bibi had no daughter when tke will was 
executed. It is true that the word “warisa 
is singnlar feminine, but there is no 
reason to suppose that the testator ex- 
pected that in the line of Hira Bibi there 
would be only one female child and no 
more, and that there would be no male 
issuein the line. In our opinion, either 
the word “warisa” is a mistake for “waris 
(we have only gota copy of the will and 
not the original) or the word has been 
inadvertentiy used “waris” (masculine 
singular) has been used in respect of 
Ratan Kuar,a female. If, however, there 
is any significance in the word “warisa 
end the verb is a's) feminine and should 
be read as pati jaengi feminine plural, 
end not as “pate jaenge” (masculine plural), 
the implication could only be thet there 
was at least one daughter of Hira Bibi 
in existence when the will was executed. In 
that case the testator was providing for 
a contingency which might arise if Hira 
Bibi was not living when Ratan Kuar 
died, the provision being that her daugh- 


ters seriatim one after the other would 
take the estates Serially is one of the 
meanings of silsilewar. The bequest in 


that case was in the alternative as con- 
templated by s. 96, Succession Act, of 


. was in case 
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1925 (corresponding to s. 83, Act X 0118651. 
Section 115, Suecession Act, as itstood 


before the amendment of 1929 is clearly ` 
- inapplicable. 


Ifthe will be construed as 
making a bequest to a class, that bequest. 
the bequest to Hira Bibi 


failed. It did not fail in the present case. 


Besides, Hira Bibi being still alive ifthe ` 


daughters come in after her the law ap- 
plicable will be the amended section and - 
those of the daughters if any who may’ 
have been born in the lifetime „of the tes- - 
tator will come inas an absolute owner ` 
in the absence of any words showing that 
the testator intended that either Hira Bibi or 
in her absence her daughters in turn would 
take only a life estate. No word of limitaticn 
is Necessary to convey an absolute estate. 
Section 95, Succession Act, which corres- - 
ponds to s. 82, Act X of 1865, applies to. 


Hindus. 


The learned Advocate for the appellant 
contended that the Hindus are averse - 
to giving an ebsolute estate to females. ` 
He relied upon the case of Muhammad -` 
Shumsool Hooda v. Sheukram (6), at p. 14*. 
Their Lordships: in that case observed . 


that : 
_ “In construing the will of a Hindu it 
improper to take into consideration what 


is not 
are 


known to be the ordinary ` notions and wishes of . 


Hindus with respect to the devoluticn of property. 
It may be assumed that a Hindu generally ` 
desires that an estate especially an ancestral 


' estate shall be retained in his family and it may 


be assumed that a Hindu knows that asa general 
rule at all events, women do not take absolute 
estates of inheritance which they are enabled to 
alienate,” 


This proposition is not, however, of uni- 
versal application. In the present case the 
testators had no male relation. We have 
already stated that even if 
was his nephew, he has been entirely 
ignored inthe will. Hira Bibi was the 
object of the testator's affection. Even 
according to the plaintiff he got her mar- 
ried and she, her husband and her 
children, if any, were living with him and 
he clearly wanted the estate to go in her 
line which was the line of his cousin, 
Hira Bibi being the daughter of his dẹ- 
ceased paternal cousin. In Juttendro 
Mohan Tagore v. Ganendra Mohun Tagore 
(7) where the bequest in favour ‘of two 
ladies was under consideration, their 
Lordships of the Judicial Committee ob- 
served ; rent te 

(6) 221A 7; 22W R409; 3 Sar. 405; 14 BL R 
226; 3 Suther 43 (PO).  . 7° 

(7) IA Sup. Vol. 41,9 BL R 377; 18 W_R 359; 3 
Sar. 82; 2 Suther 602 (P ©).. i È 
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. “We. must hold that. the gift in question was 
an absolute gift unless it can be shown that by 
the Hindu Law gift toa female means a limited 
gift or carries with it the effect of creating an 
estate exactly similar to the ‘widow's estate’ 
under the law of inheritance. I am not aware of 
any such provision inthe Hindu Law nor have 
webeen referred to any authority in support of it.” 

This observation was referred to in 
Surajmani v. Rabinath Ojah (8). In Lalit 
Mohan Singh v. Chukun Lal (9), the word 
“enjoy” (in connection with the phrase 
“son, grandson and so onin succession”) 
was being construed and the Judicial 
Committee observed that the words were 
very frequently used in Hindu wills, and 
have acquired . tke force. of technical words 
conveying a heritable and alienable estate. 
We have nowto notice afew cases relied 
on by the learned Advocates for the parties. 
The decision in Basanta Kumari Debi v. 
Kamikshya Kumari Debi (10), was relied 
upan ly the respondents, where words 
somewhat similar to those used in the pre- 
sent will were held to give an absolute 
estate. The words there were ‘On your 
death your husband, sons, grandsons and 
other heirs in succession will continue to 
enjoy and possess. The power to dispose 
of by gift orsale will successively vest 
in your husband, sons, grandsons and 
others.” The word ‘‘succession” was not 
taken to imply a limited estate for life. 
In another case of Lalit Mohun Sifigh v. Chu- 
kun Lal (9), the words “enjoy,” “with son,” 
“grandson,” and so on, in succession (putra 
putrade krame) were held to be proof of 
an intention to give absolute estates. 
The Urdu words used in the present will, 
in our opinion, convey ihe same meaning. 
The learned Advocate for the appellant 
relied upon Gopal Chunder Bose v. Kartick 
Chunder Dey (11). In that case the Judi- 
cial Committee agreed with the High 
Court on the’ construction of the will and 


‘had held ‘that the shebaitship devised by 


it on a “daughter and her, husband and 
their male children successively” was not 
a perpetual estate and stress was laid 
| But there 
difference between the 
that case. 
There the daughter, her husband and 
thei’ children in the. male line are speci- 
fically mentioned before the® word “suc- 
(835 I A 17; 30 A- 84; 5 ALJ 67; 12 
G W WN 231; 10 age LR59;7 CLI BLISMLI 
. 3 N 144 A : 
a 2 I rn 76; 7 Sar. 155; 1CW N 387 


is a good deal of 


(P ©). 
j Gd} 33.6 23; 32 I A 181;,.2 CLI 233; 1SML J 


320; 7 Bom. LR 904,100 WN1,2 AL F810, 
Reed) 29 O'716 (PO). - ; : - 
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cessively." - Here we have only “Hira Bibi 
and ker aulad.” 

We donot propose, as we have said 
to discuss these cases in detail or to refer 
to other cases cited. They cannot be a 
safe guide toa proper construction of the 
present will. We have referred to some 
of them only in order to show that words 
like those used in the present will have 
been held to signify an intention to be- 
queath an absolute estate. Let us now 
see how far our construction is consis- 
tent with what follows in the will. Im- 
mediately after the words of bequest 
the testator proceeds to say that it was 
necessary to make provisions for the pre- 
servation of tke name, fame, prestige and 
custom of the family and for the management 
of the properties, and he therefore ap- 
pointed his son-in-law Baij Nath Prasad, 
husband of Hira Bibi, as an executor, 
giving him a salary and enjoining upon 
“him to pay certain annuities. Then fol- 
lows a bequest in favour of a son of 
“Hira Bibi. It is contended on behalf of 
the appellant that the provision for an 
executor and manager, which has been 
made immediately after the bequest in 
favour of Hira Bibi, shows that she did 
not take an absolute estate. We donot 
think so. The legatces, Ratan Kuar and 
‘Hira Bibi, and for the matter of that her 
daughters, were all females. Debts had 
to be collected, ihe properties had to be 
managed, and therefore the appointment 
ol sn executor for those purposes was 
considered desirable. The appointment 
of an executor is in no way inconsistent 
with the giving of an absclute estate to 
Hira Bibi. Our attention has been drawn 
to the list of annuities given at the end 
‘of the will. Among tke persons who 
were to be paid annuiliesare Ratan Kuer 
and Hira Bibi themselves and it is, therefore, 
argued that had Hira Bibi been given an 
absolute estate an annuity would nothave 
been provided for her. No such intention can 
be inferred from the provisions regarding 
the annuities. The will is not artistically 
drafted and it seems that for conveni- 
ence, in order to «avoid repetition and 
to save space, only one comprehensiye list 
of persons to receive annuities was drawn 
‘up and desi&ned to serve the purpose of 
all the contingencies the testator had in 
view, instead of separate lisis applicable 
to the several contingencies. 

The list is to be read mutatis mutandis 
in accordance with the occurrence of events 
for which provision is made by the will. 

s 
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The provision of an annuity for Ratan 
Kuar and Hira Bibi is inconsistent with 
the taking of even a life estate by these 
ladies. What the testator wanted was 
that Ratan Kuar while holding a life 
estate should pay an annuily to Hira 
Bibi and in the event of Hira Bibi's 
giving birth to a sin and his taking 
the estate immediately, or as he was in- 
tended to do, an annuity was to be paid 
to Ratan Kuar (if living then) and to 
Hira Bibi. After making en absolute 
gift in favour or a son of Hira Bibi, who 
might be born, the will gives the executor 
Baijnath Prasad power to withdraw a 
promissory note from the Bank of Bengal 
and to sell it and do with it whatever he 
might think proper, or give it as security 
on his being appointed to any post in the 
Bank. This of course was a bequest of 
the promissory note to him. Then it 
gives him power to realise the debts dué 
to the testator. Some such arrangement 
was expedient as the immediate succes- 
sors of the testator were pardanashin 
ladies. So far there is nothing which 
can be suid to be inconsistent with an 
absolute giftto Hira Bibi. ‘Then follows 
a passage that has been relied upon by 
the learned Advocate for the appellant. It 
runs thus: 

“Tt will be necessary for and incumbent upon the 
said manager and tke heirs mentioned above to 
manage all the affairs aforesaid with the advice and 
in concurrence and consultation with Lala Janki 
Prasad and Babu Sanwal Bihari (grandsons) of 
Babu Ram  Chandraji. They should spend 
the surplus money on charity and on improve- 
ment of the property. Tne said heir and the manager 
snall nave no exclusive right to execute any (deed) 
in any matter without the consent of the two persons 
mentioned above. Such writings shall, in such 
matter. be deemed to be void in Court. Be it noted 
that I also have been doing all works and manage- 
ment in consultation with the two aforesaid persons, 
Likewise in future elso my heirs aud manager will 
act and carry out (all works) with their permission 
and they shall have regard and respect for them as 
I have had for them.” 


The learned Advocate for the eppellant 
contended that these reslrictions apply 
only to Retan Kuar end Hira Bibi, and 
not to her son who wis to take an abso- 
lute estate, ind they sLow thet an abso- 
lute bequest wes not intended to be made 
to either Reten Kuer or Hira Bibi. Now, 
co far as Ratan Kuar is concerned, there 
is no question that she was given a life 
estate, as the property on her death was 
to go to Hira. Bibi and her ch‘ldren. The 
question is Low far these provisions indi- 
cate the bequest of only a life estate in 
favovy cf Hira Biki. They cccur not im- 
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medistely after the bequest io Ratan 
Kuar and Hira Bibi, which was their 


proper placé if they had reference only 
to that bequest, but after en absolute gift 
had been made to Hira Bibis son. 
Therefore the heirs to which they refer 
cannot be only Ratan Bibi and Hira Bibi. 
They equally apply to Hira Bibis son. 
What the learned Advocate wants us to 


do is totake out the passage making an ` 


absolute bequest to Hira Bibi’s son from 
the place where it occurs and insert it at 
the end of the passage quoted above. This 
cannot be done. All the restrictions, 


except the restriction on sale, are, in our - 


opinion, recommendatory, and not man- 
datory. Sales have been permitted but 
with tho advice of the two persons named, 
and his purpose was, in our opinion, that 
these two gentlemen might remain asso- 
ciated with the management of the pro- 
perties. In the ealier part of the will 
that testator has expressly stated that he 
was going to make provision so that the 
name and fame of the family might conti- 
nue. and he may have thought it expedient 
that, ss he was to be succeeded by ladies, 
Hira Bibi and her husband being young 
end her son to whom an ‘absolute’ estate 
was given was not yet born, he provided 
that transactions shoula be conducted 
‘with the advice of the two tried men who 
had been his own advisers. It is not dis- 
puled that the clause restricting sales, if 
applicable to a son of Hira Bibi, is repug- 
nant and therefore cannot be given effect 
to and, in our opinion, it is also re- 
pugnant to the bequest in favour of Hira 
Bibi end her children. To sum up our 
decision on this point, the only clause 
which can be said in any way to be incon- 
sistent with an absolute bequest is the 
-restriclion upon sales, but that clause in 
cur opinion equelly epplies to a son of 
Hira Bibi who was given an absolute 
estate in the most unequivocal terms. It 
is, therefore, of no effect in either case. 
The result is that in disagreement with 
the learned Subordinate Judge we hold 
that the plaintiff hrs not established that 
ke is the nephew of the deceased Madan 
Mohan Lal. We also disagree with his 
view that Art. 125, Limitation Act, applied 
to this suit. In our opinion, all the claims 
for a declaration, except in respect of the 
usufructuary morigage of August 17, 
1906, are within time. The plaintiff's suit, 
however, fails on the construction of 
tie will and on his failure to establish the 
relationship to Madan Mohan Lal that he 
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asserted, and has been rightly dismissed. 
We dismiss this appeal with costs in 
favour of defendants Nos. 7 to 10, 12, 
14, 17 and 18; one set to be equally divid- 
ed among ihose who have separately appear- 
ed. 

N. Appeul dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1329 of 1935 
December 5, 1935 
Jat LAL, J. 
MUHAMMAD ISHAQ—Derenpant— 
APPELLANT 
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Musammat SAIRAN—PLAINTIFF AND OTHERS 
—DEFENDANTs—~RESPONDENTS 
Muhammadan Law—Divorce—-Divorce in writing 
and in customary form—Notice to wife, whether 
necessary. 
Under Muhammadan Law if the divorce is in 


writing and in the cust mary form, no notice of it to 
the wife is legally necessary. 


S. ©. A. forin the decree of the District 
Judge, Jullundur, dated May 27, 1935. 

Mr. Muhammad Munier, for the Appellant. 

Mr. Shamair Chand, forthe Respondent 


` (Plaintiff). 


Judgment—lIt is conceded that if the 
divoree wes in writing and in customary 
form, no notice of it to the wife was legally 
necessary. I think it must bé assumed 
under the circumstances disclosed in this 
case that there was a divorce in writing 
in customary foom specially because the 
appellant did not gointo the witness-box 
to contradict the plaintiff's evidence and 
to explain the contents of the documents 
which were specially within his knowledge, 
the document not having been produced. 
Moreover, I consider that the wife having 
filed the present suit for a declaration that 
she had been divorced must be presumed 
to have notice cf the divorce; but the 
appellant's Counsel contends that the 
notice should be within a reasonable time. 
Indications are that the fact of the divorce 
became known to all concerned immedi- 
ately after the second marriage cf the 
appellant and I am doubtful if this plea is 
open to the husband who has been proved 
to have divorced the wife. I dismiss the 
appeal with costs. , 

D. Appeal dismissed. 
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. NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 216-B of 1932 
; April 5, 1935 
Ntvoar, A. J. ©. 

SUNDERSA AND ANOTJIER— 
DEFENDANTS Nos. 6 & 8—APPELLANTS 
versus 
CHOTMAL AND ofaERs—PLAINTIFRS 

—DEFENDANTS:—RESPONDENTS 

Practice—Appeal—Decree of original Court—No 
appeal or cross-appeal—Whether can be challenged 
in second appeal for first time—Original decree— 
Pinality of—Interest—Penalty—Morigage deed—Con- 
tract—Primary and secondary—Interest on defauli— 
Held, penal—Interest reduced to 12 per cent. com- 
pound. 

It is not open to the appellants to impeach the 
original Court's decree for the first time in second 
appeal having failed to prefer an appeal or cross- 
objection against the decree and they are not entitled 
to obtain any relief from the High Court in second 
appeal. ‘The original Court's decree having been 
acquiesced in becomes final. Ram Charitter v. Suraj 
Teli (1), distinguished. 

In bonds securing payment of mney the contract 
yegarded as primary is the promise to pay the amount 
“due to the creditor with interest, if any, agreed 
upon. Any further contract to be binding on the 
promissor if he breaks this contract is regarded as a 
-secondary cne intended to secure the fulfilment of 
the primary contract. The line of demarcation bet- 
ween primary and secondary contracts is the cecurr- 
ence of the breach. Any contracs that is to come 
into forc2 after ths breach is of a remedial nature. 
Muthukrishna Iyer v. Sankaralingam Pillai (2), 
followed. | 

The terms of the mortgage deed pertaining to 
interest were ac follows. “We will pay interest at the 
vate of Re, 1 per cent. per month. We agree to pay 
annual interest at compound rate on the whole 
amount borrowed and pay the principal sum within 
five years ~.. on default in payment of interest in 
any year we agree to pay compound interest at the 
rate of Re. 1-4 per cent. per month on the whole 
amount”: 
~ Held, that the stipulation to pay compound interest 
could only come into operation after the debtor's 
default in payment of the simple interest. There- 
fure, it could not be treated as being a pait of the 
primary contract. On this view it must be held 
-that the original rate of interest was only Re. 1 
per cent. simple and the compound interest was to 
become chargeable only on the debtor's failure to 
pay the simple interest. Therefore, the secondary 
agreement n t only made the interest compund but 
also enhanced the rate cf interest from Re. 1 to 
‘Re. l-4 per cent. per month. Consequently the 
stipulation must be regarded as a penalty. Dadhu 
‘vy. Somnath (3), applied. 

Held, further, that under the circumstances it was 
open to the Court to follow any of the two alterna- 
tives, namely to award. compound interest at® the 
original rate or mimple interest at the enhanced 
rate and where in the exercise of its discretion it. has 
awarded compSund interest at the rate of Re. 1 per 
cent. per month the High Court will not ipterfere. 


8.0. A. against the judgment and the 
decree of the Court of the District Judge, 
Amraoti, dated April 25, 1932, in Civil 
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Appeal No. 112 of 1931, arising out of the 
decree of the Court of the First Sub-Judge, 
Second Class, Amraoti, datedJuly 11,1931, 
in Civil Suit No. 266 of 1929. 

Sir M. V. Joshi, Messrs. A. Razak 
and D. L. Limaye, fcr the Appellants. 

Messrs. M. B. Kinkhede, t.B. and A. R. 
Kulkarni, for the Respondents. 

Judgment.—This appeal arises out of 
a suit on a mortgage deed dated February 
23, 1916, executed by Sitaram, defendant 
No. 1, for himself ənd on behalf of his 
brothers Pandurang and Narayan, who 
were then minors, for Rs. 2,500 in favour 
of Ramchandra, the father of ‘Wasudeo, 
defendant No. 10. The appellant Sundersa 
and Bhikusa were impleaded in the suit 
as subsequent purchasers of some of the 
mortgaged property. The plaintiff who 


| instituted the suit was an assigneeof the 


mortgage-deed under a deed of assignment 
dated August 9, 1924, executed in his 
favour by Wasudeo, defendant No. 10. 
The deed cf assignment recites that 
Rs. 3,260 had been repaid and it purports 
to transfer the rights of the mortgagee 
in the mortgage deed. It incidentally re- 
cites that 1-3rd of the mortgage debt due 
by Sitaram along with 1-3rd of the sacuri- 
ty has been transferred. It further gave 
the assignee the full right to recover the 
balance due. The plaintiff Chotmal accord- 
ingly sued for the recovery of the entire 
balance of the delt and sought to enforce 
his mortgagee righ's egainst the entire 
mortgaged property. He claimed Rs. 5,000 
calculating compound interest at the rate 
of Rs. 15 per cent. per annum. The suit 
was mainly resisted by the subsequent 
transferees of the partsof the mortgaged 


- property, who represented the interests of 


tke mortgagors. The pleas which are rele- 
vant for the disposal of this appeal were two: 
(1) that on August 9, 1924, the date of the 
assignment, a balance of only Rs. 1,000 
wes left to be recovered and that the 
right to recover only athird of it along 
with the third of the security was all that 
was essigned; and (2) that the compound 
interest which was atthe enhanced rate 
of Rs. 15 percent. per annum instead 
cent. per 
annum was a penalty. 

The trial Court found that a sum of 
Rs. 1,274-13 was due on the mortgage. It 
held that the compound interest which was 
atthe rate of Rs. 15 per cent. per annum 
was apenaliy, and reduced the rate to 
Rs. 12 per cent. per annum compound. It 
further held that the plaintiff had under the 
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‘deed ofassignment, acquired the right of 
the mortgagce to recover the whole of the 
balance due and realise his security from 
the entire property. Against that decree 
the plaintiff filed an appeal which was 
directed mainly against the reduction of 
his interest made in the original Court. 
A memo. of cross-objections was filed by 
Sitaram alone but it was rejected as it 
was insufficiently slamped. On the appeal 
the lower Appellate Court (District Judge, 
Amraoti) held that the compound interest 
which was atthe rate of Rs, 15 per cent. 
per annum was notin the nature of a 
penalty and enhanced the amount due on 
interest. The original decree was, there- 
fore, modified by the substitution of 
Rs. 2,743-13 in place of Rs. 1,274-13. 
Sundersa and Bhikusa who were the sub- 
sequent purchasers of the mortgaged pro- 
perty preferred this appeal, Sitaram also 
has filed a memo. of cross-objections bear- 
ing a stamp of annes 8. 

On behalf of the appellants two points 
are pressed, (1) that under the deed of as- 
signment, dated August 9, 1924, the plaint- 
iff Chotmal wasnot entitled to recover 
anything more than 1-3rd of the balance 
-debt or security. It isnot open to the ap- 
‘pellants to impeach the original Court’s 
decree for the first time in second appeal. 
As they had been made liable to pay the 
‘entire debt when, 2s they contend now, 
they were only liable to pay not more than 
J-3rd, it was incumbent on them to prefer 
an appeal or cross-objection against the 
decree. Reliance is placed ona case re- 
ported in Ram Charitter v. Suraj Teli (1). 
That case stands on a different footing. 
In that case defendant who had lost inthe 
first Court failed to raise the plea of limi- 
tation in his first appeal but nevertheless 
he was permitted to raise the plea in a 
second appeal filed hy him. The learned 
Judge who decided the case treated the 
plea es one of pure law es the facts were 
admitted. Nowin this case there was no 
appeal or cross-objection filed by the appel- 
lant. The cited case hes, therefore, no 
bearing whatever. The appellants having 
‘omitted to file an appeal or cross-objec- 
tion against the decree, they are not entit!- 
ed to obtain any relief from this Court in 
second apperl. The original Court's dec- 
ree having been acquiesced in has now 
beceme final. . 

The eppellants’ contention as regards 
the question of interest is sound and must 


_ (AIR 1932 All, 108; 136 Ind. Cas. 71; (1931) A 
L J 997; 53 A 738; Ind. Rul. (1932) All, 119. 
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‘prevail. Theterms of the mortgage deed 


pertaining to interest are as follows:-— 

“We will pay interest at the rate of Re. 1 
per cent. per month, We agree to pay annual 
interest at compound rate on the whole amount 
borrowed and pəy the principal sum within five 
years...... on default in payment of interest in any 
year we agree to pay compound interest at the 
rate of Re. 1-4 per cent. per month on the whole 
amount.” 


The line of respondents’ argument here 
is the same as thet taken by the lower 
Appellate Court. It is that the primary 
rate of interest was Re. 1 per cent. 
compound: and that the secondary rate of 
interest was Re. 1-4 per cent. per month 
compound. On behalf of the appellants 
it is contended, on the other hand, that 
the primary rate was Re. 1 per cent. 
simple and that the secondary rate was 


Re. 1-4 per cent. per month compound. 


To determine this questionit has to be 
seen how the parties themselves could have 
understood the stipulations in the. bond to 
operate in case the debtors performed 
their obligation to pay interest every year. 
Now it must be noticed that the relevant 
passage in the bond first speaks of simple 
interest at Re. 1 per cent, then it says 
that the interest would be payable every 
year at compound rate. The debtor agreed 


to pay interest separately every year 
and the principal sum in five years. 
Tf the debtor regularly performed his 


agreement ic pay interest every year, there 
would be no occasion for paying any com- 
pound interest. It is obvious that at 
least in the first year no compound interest 
would be payable. It is only after the de- 
fault in payment of interest at the end of 
the first yearthetthe debtor would be 
liable to pay compcund interest. It is 
clear thatihe payment of compound inter» 
est was contemplated only after there was 
at theend of any year a default in pay- 
ment of simple interest calculated at the 
rate of Re. 1 per cent. per month. It must 
not be ignored that the essential condition 
was the actual payment of interest sepa- 
rately every year, which, as characteristic 
with all contracts, must have raised an 
expectation in the mind of the creditor that 
he would get the interest every year. So 
Jong as the expectation was fulfilled by 
the debtor, there could besno default and 


therefore, no liability to pay compound 


interest. In such a case as this the obli- 
gatio?to pay compound “ interest must 
necessarily arise on default in payment of 
simple interest and it would be obviously 
absurd to suppose that the contingency of 
the payment of compound interest could 
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ever arise inthe absence of any default. 
I donot deny the possibility of the parties 
agreeing to pay compound interest as the 
primary rate but it would be so when the 
debtor is under no obligation to pay in- 
terest separately every year but simply 
agrees to the capitalisation of interest 
acerued in any year. In this instance there 
would be no breach of any stipulation to 
pay interest as such every year and, there- 
fore, the condition to pay compound inter- 
est may well be regarded as forming part 
of the primary contract. The difference 
between the primary and secondary con- 
tracts is clearly pointed out in Muthukrish- 
na Iyerv Sunkaralingam Pillai (2) where 
it is stated thatin bonds securing payment 
of money the contract regarded as pri- 
mary isthe promise to pay the amount due 
to the creditor with interest, if any, 
agreed upon. Any further contract to be 
binding on the promissor if he breaks this 
contract is regarded as a secondary one 
intended to secure the fulfilment of the 
primary contract. The line of demarce- 
tion between primary and secondary con- 
tracis isthe cccurrence of the breach. Any 
contract that is to come into force 
after the breach is of a remedial nature. 
Now as I have already} pointed out above, 
the stipulation to pay compound interest 
could only come into operation after the 
debtor's default in payment of the simple 
interest. Therefore, it cannot be treated 
as being a part of the primary contract. 
Onthis view it must be held that the 
original rate of interest was only Re. 1 
per cent. simple and the compound inter- 
est was to become chargeable only on the 
debtor's failure to pay the simple interest. 
It woud be clear, therefore, ihat the 
secondary agreement not only made the 
interest compound but siso enhanced the 
rate of interest from Re. 1 to Re. 1-4 
per cent. per month. The stipulation clear- 
ly falls within the principle laid down in 
Dadhu v. Somnath (3) and must be regard- 
ed 2s a penalty. The trial Court took 
the correct view of the terms ofthe bond 
in holding that the stipulation to pay 
compound interest was penal. It was open 
to it to follow any of the two alternatives, 
namely to award compound interest ab" the 
original rate o? simple interest at the 
enhanced rate. Inthe exercise of its dis- 
cretion it awarded compound interes; at 


9) 36 M 229 at p. 251; 18 Ind. Cas, 417; 13M LT 
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the rate of Re. 1 per cent. per month 
with which I see no reason to interfere. 
The result is thst the lower Appeliate 
Conri’s decree is set aside and the decree 
of the first Court is restcred. The respond- 
ent-plaintiff will pay the costs of the appel- 
lantin thisCourt as wellasin the lower 
Appellate Court. 
As to Sitaram’s 


cross-objections, they 
must be rejected. 


Fle has not paid in this 


‘Court the requisite court-fees, and for the 


same reason his cross-objections in the lower 
Appellate Court having been rejected he 
forfeited his right to challenge the decree 
in this Court. ; 

D. Appeal dismissed. 


LAHORE HIGH COURT 

Miscellaneous First Civil Appeal No. 1347 

of 1935 
December 11, 1935 
Butps, J. 
Musammat JAMNA DEVI— APPELLANT 
versus 
OFFICIAL RECEIVER, CAMPBELLPUR 
—RESPONDENT. 

Provincial Insolvency Act (V of 1950), s. 4+—Gift of 
small portion by insolvent more than two years be~ 
fore adjudication—Property at date of gift consider- 
able—Gift, held was not fraudulent with object of 
defeating creditors. 

An insolvent made a gift under a registered deed, 
more than two years before the adjudication, consist- 
ing of a small room in favour of his wife as a 
provision in her old ag:2,’and on the date of the 
gift the property of th2 insolvent was worth a great 
deal more and the moit of the debts in insolvency 
were incurred ¿frer tha date of tha gift: 

Held, that it would not be reasonable to infer that 
the gifs wag made fraudulently with the object of 
defeating the creditors. 

Mise. F. C. A. from an order of the District 
Judge, Attock, dated July 16, 1935. 

Mr. Shamair Chand, for the Appellant. 

Mr. Nihal Singh, for the Respondent. 

Judgment —Thisis an appeal from the 
order of the Disirict Judge of Attock de- 
clearing that a gift effected by the insol- 
vents Mul Chand and Sewa Ram, in favour 
of Musammat Jamna Devi, wife of Mul 
Chand, was fraudulent, and as such, void as 
against the Official Receiver. An application 
was made under s. 4, Provincial Insolvency 
Act, as the gift had been effected more than 
two years before the adjudication. The 
sole point for decision in appeel is whether 
the gift in question had been made fraudu- 
lently in order to defeat the creditors. 

The gift was ofa small rcom, + yards by 
4 yards in dimension, end was made as a 
provision for Musammat Jamng Devi in her 


fs i 7 ee renee DAN 
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old age. At the date of the gift the in- 
solvent Mul (hand had occupancy land, 
3lkanals 16 marlas in area, and a shop. 
The shop hed been mortgaged for Rs. 500 
but was eventually sold for Rs. 1,000 and 
it must, therefore, be presumed that the 
equity of redemption at any rate was 
worth Rs. 500. According to the evidence 
on the record goods inthe shop may be 
worth abcut Rs. 1,000. One Hazrat Shah 
also owed a sum of Rs. 1,500 to ihe insol- 
ent Mul Chand and a promissory note 
executed by Hazrat Sheh is on the record. 
Thetwo witnesses produced by the Official 
Receiver seem to have very little kncwledge 
of the financial status of tke insolvent at 
the time when the gift was made. The 
third witness produced by tke Official 
Receiver was Mul Chand, one of the 
insolvents, and his statement does not ap- 
pear to help the Official Receiver. For, 
according to that statement the debts of the 
insolvents amounted to Rs. 1,477 while 
the property held by them was worth a 
great deal more. The property gifted cch- 
sisted only of a small kothri œs stated 
above. Mostof the debts were incurred 
after the gift in question and it cannot 
therefore be said that these subsequent 
creditors could have been prejudiced in 
any way by the gift. The gift was made 
by a registered deed and it must be pre- 
sumed that they were aware of it. In my 
judgment it would not be reasonable to 
infer from ihe evidence on the record that 
the gift was made fraudulently with the 
object of defeating the creditors. 

I accordingly accept the appeal and 
set aside the order of the learned District 


Judge. I leaveihe parties to bear their 
own costs. 
D. l Appeal allowed. 





RANGOON HIGH COURT 
First Civil Appeal No. 13 of 1936 
March 18, 1936 
Pace, C.J. anp Ba U, J. 
Mirza SAGHIRUL HASSEN BEG AND 
OTHERS —ÅPPELLANTS 


versus 
RANGOON ELECTRIC TRAMWAY AND 
SUPPLY Co., LTD. AND ANoTHER— 
RESPONDENTS 

Fatal Accidents Act (XV of 1855), s. 1~—Death 
due to motor acctdent—Sutt by heirs of deceased for 
damages—Deceased guilty of negligence—Claim, if 
can succeed. 
_ Held, on facts that the deceased was guilty of 
negligence in attempting to run across the road in 


ya? 

4 4 ing omnibus. Neverthelezs, thè 
aon pp near ‘the Fatal Accidents Act, 
will succeed if the cflect of the deceased's neglig- 
ence could kave been avvided by the exercise ci 1ea- 
sonable care on the pait of the driver of the cmni- 
bus. 3 N 

Held, fuither that diiver ofthe cmnibus did all 
that could reasonably be expected cf him to avoid 
the accident. Consequently the heirs of the deceased 
were not entitled to damages. , 

P. C. A. against the decree of the High 
Court, dated December 12, 1935. 

Mr. P. B. Sen, for the Appellants. 

Mr. A. A. Darwoed, fcr the Respondents. 

Page, C. 4.--This case discloses an occur- 
rence as sad as itiscommon. A Muham- 
medan business man, 65 years old, was 
returning home from Rangocn along the 
Insein Rozd in a motor omnibus. The 
cmnibus stopped just befcre it reached 
Mirza Road, and the old man got out. 
At that point the tarred road was 18 feet 
wide, and an cmnibus would occupy 5 
feet 9 inches of it. The old man, wish- 
ing to cross to the cther side of the road, 
started from behind the omnibus and 
emerged cn to the crown of the road. As 
he did so Le must have obseived an 
omnibus belonging to the respondent 
company preceeding from the  oppcsite 
direction. The approaching R. E. T. 
cmnibus was about 50 feet away from 
him. The driver immediately sounded 
his horn, and tke old Muhammacen ought 
to have stood until the omnibus had 
passed. Instead of taking that course he 
did what every one familiar with the East 
has seen persons’ crossing a road do a 
hundred times. He started to run across 
the road, apparently taking a slightly 
diagonal course towards the approaching 
cmnibus. The driver immediately clamped 
on his brakes, and turned to the left in 
a desperate attempt to evade an accident. 
But all in vain, for ihe omnibus with its 
front mud guard struck down the old 
man and killed him. The children of 
the deceased have now brought the pre- 
sent suit under the Fatal Accidents Act 
to recover damages forthe alleged negli- 
gence of the driver of the R E. T 
omnibus. 

The story told by the witnesses called 
on Behalf of the plaintiff was rightly 
disbelieved by the learned® trial Judge, 
and was not relied upon by the Jearned 
Advocate who argued the appeal. It can- 
not be? doubted that in the circumstances 
the deceased was guilty of negligence in 
attempting to run across the road in 
front of the approaching omnibus, Never- 
theless, the claim in the suit will succeed 
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if the effect of ike,decessed's negligence 
could have been avoided by the exercise 
of reasonable care cn the part of the 
driver of the R. E. T. omnibus. The 
learned trial Judge, however, has held that 
the driver of the omnibus did all that 
could reasonably be expected of him to 
avoid the accident. I respectfully agree 
with him. Consider how he was placed. 
He was driving ithe omnibus along the 
proper side of the road at about J5 miles 
an hour. As he was approaching the 
omnibus from which the old Muhammadan 
alighted he sounded his horn, and when 
he saw the deceased emerging from be- 
hind the omnibus on to the crown of the 
road he blew his horn again. Surely in 
the circumstances he might reasonably 
have expected that the old man would 
have stood his ground. The omnibus was 
only 50 feet away from him, that is, less 
than the length of a cricket pitch; yet 
the deceased came on across the road at 
the double. An omnibus travelling at 
15 miles an hour will travel 22 feetin a 
second, and therefore the driver had only 
a little more than two’ seconds in which 
to take such steps as were then available 
to avoid a collision. The first thing that 
he did was to sound the horn, but it 
had no effect upon the deceased. That must 
have taken at least a second. Yet we 
find that within 25 seconds he sounded 
his horn, clamped on the brakes, and 
turned to the left in the vain hope that 
thereby “the old man might escape 
injury. What more could he have done, 
and how could he have acted more ex- 
peditiously? If he had attempted to turn 
to the right, thinking that the old man 
might then be able to get across the 
road, he would have collided with the 
omnibus on the other side, and there is 


no reason to suppose that if he had 
turned to the right the deceased would 
have escaped. in my opinion, as the 


old man appears to have been deter- 
mined to pursue his mad career across 
the road, nothing could have saved him, 
and I apprehend that the driver within 
those 24 seconds did everything that he 
could do to prevent the accident taking 
place, althoygh nothing that he did 
could have prevented the consequences 
of the grossly negligent act of the de- 
ceased. : 

Mr. Sen, who appeared on behalf of 
the appellants, presented their case with 
great energy and skill, and contended 
hat if, instead of sounding the horn, in 
es $ b 
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the first instance the driver had applied 
the brakes, the accident would not have 
occurred, and therefore that the accident 
was due to the absence of reasonable care 
on behalf of the driver of the R. E. T. 
omnibus. But surely, it was natural and 
reasonable, as soon as he saw ihe old 
man emerging from behind the omnibus, 
that the driver should have sounded ‘his 
horn, thereby inviting him to stand his 
ground. Itis impossible to take effective 
steps to prevent a person receiving injury 
when he deliberately so conducts himself as 
to court disaster. It would save many 
accidents if persons in the Hast who 
travel by an omnibus would take warning 
from the present case, and would re- 
member that the only safe course when 
they are alighting from an omnibus and 
wish to cross to the other side of the road 
is first of all to go tothe side of the road 
on which the omnibus from which they 
have alighted is standing, and to cross 
the road only after they are assured that 
they will have a clear passage. The 
deceased met his death by doing what in 
the East is done over and over again, 
that is to say, having alighted from an 
omnibus and being anxious to cross the 
road, he started off to cross the road 
without thinking of what might be on 
the road, and then when he saw danger 
ahead he continued on his course regard- 
less of the consequences. That is what 
caused the death of the old Muham- 
madan in the present case, and although 
it is much to he regretted that this fatal 
accident occurred, the only person to 
blame was the deceased himeelf. In my 
opinion, upon the facts disclosed in the 
evidence, the decision of the learned trial 
Judge was correct. The appeal fails, and 
must be dismissed with costs. 
Ba U,J—I agree. 


"D. | Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1755 of 1935 
May 19, 1936 
ADDISIN AND ABDUL Ragin, JJ. 
Toe MUNICIPAL COMMITTEE, SIMLA 
—DEFENDANI—ÅPPELLANT 


versus : 
Messrs. PURAN MAL ann SONS 
—PLAISTIFFS—RESPONDENTS 
Punjab Municipal Act (IIT of 1911 as amended 
by Act ILE of 1933), ss. 193, 193-A—Sanction to 
build under s, 193 granted before. amendment of Act 
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Ta ano; if can be modified after amendment under 
s. 193-A, 

Section 193-A, Punjab Municipal Act, empowers the 
Municipal Committee to modify the plans which had 
been sanctioned under s. 193 before July 17, 1933, 
the date on which the Amending Act (Act IIL of 
1933), came into force. It can modify it any time 
before the completion of the building. 

Every owner of land has the right to erect build- 
ings thereon. The Punjab Municipal Act, merely 
restricts the undoubted right of the owner of erect- 
ing a building on his own land by providing that 
the owner of the land can erect buildings only with 
the sanction of the Municipal Committee and subject 
to the conditions laid down in the resolution con- 
yeying the sanction. Section 193 of the Act by 
granting sanction to the owner of the land to erect 
buildings thereon does not create any vested 
rights. 

F. ©. A. from the decree of the Senior 
Subordinate Judge, Simla, dated May 17, 
1935. 

Messrs. Mehr Chand Mahajan, Jindra Lal 
and Yeshpal Gandhi, for the Appellant. 

Messrs. J. N. Aggarwal and Nawal 
Kishore, for the Respondents. 


Abdul Rashid, J—The facts of the case, 
bearing on the question of law involved 
in this appeal, may be shortly stated. 
Puran Mal and Sons, plaintilis, owned 
shops Nos. 125 to 127 in the Lower Bazar, 
Simla. In the year 1921, the plaintiffs got 
a plan prepared for the rebuilding of 
these shops as the old building had be- 
come dilapidated and uninhabitable. Ac- 
cording to the new plan, the plaintiffs 
meant to erect a five storeyed building, 
two storeys being above the level of the 
Bazar on the south side. This plan was 
rejected by the Municipal Committee. 
From 1921 to 1933, four other applications 
made by the plaintiffs for erecting a five 
storeyed building were also rejected. On 
March 14, 1933, the plaintiffs submitted a 
sixth application for putting up.a five 
storeyed building. On March 30, the Sec- 
retary of the Municipal Committee in- 
formed the plaintiffs that their applica- 
tion dated March 14, to re-build shops 
Nos. 125 to 127, Lower Bazar, had been 
sanctioned. It appears that this sanction 
was conveyed by the Secretary, Municipal 
Committee, to the plaintiffs in antici- 
pation of a resolution of the Gom- 
mittee to that effect. This action taken 
by the Secretary, under the instructions 
of the Senior Vice-President, was con- 
firmed by the Committee by means of a 
resolution on April 7, 1933. Major Mukand, 
I. M. 5, Health Officer of Sihla, was a 
tenant of the plaintiffs, and it was on his 
recommendation that the plan submitted 
by the plaintifis for the sixth time for 
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the erection of a five storeyed building 
was ultimately sanctioned. On November 16, 
a number of shopkeepers of Simla sabmit- 
ted an application to the Secretary of the 
Municipal Committee raising objections to 
the sanction granted to the plaintiffs 
whereby they were authorised to build 
an additional storey on shops Nos. 125 to 
127. This application pointed out that if 
the plaintiffs were permitted to build an 
additional storey, the applicants would be 
deprived of most of the light, air and 
sunshine that they were enjoying and 
that the locality would become highly in- 
sanitary. At the time of the making of 
this application the plaintiffs had not yet 
demolished their old building, and con- 
sequently no building operations had been 


-started with respect to the new building. 


On December 8, the Simla Municipal Com- 
mittee passed a resolution to the effect 
that, in pursuance of the provisions of 
s. 193-A of the Punjab Municipal Act, 
1911, the topmost storey of shops Nos. 125 
to 127, Lower Bazar, sanclioned by the 
Municipal Committee on April 7, 1933, 
be disallowed, and that the sanctioned 
plan be moditied accordingly. On Decem- 
ber ll, a copy of this resolution was sent 
to the plaintiffs: by the Secretary. It may 
be: mentioned that the Punjab Municipal 
Act, 1911, was amended by ect IIL of 
1933, and the amended Act had come into 
force on July 17, 1933- Section 193-A 
referred to in’ this resolution was’ intro- 
duced into the Punjab Municipal Act -by 
the Amending Act of 1933. The plaintilts 
preferred an appeal -to the Commissioner, 
Ambala Division, against the resolution 
of the Municipal Committee dated Decem- 
ber 8, 1933, whereby the building of the 
topmost storey had been disallowed. Tnis 
appeal was rejected on March 17, 
1934. On May 29, 1931, the plaintiffs in- 
stituted the present suit for a declaration 
that the action of the Municipal Commit- 
tee in modifying the plan by its resolution 
dated December 8, 1933, was illegal and 
ultra vires and not binding on the plaintiffs, 
and for an injunction restraining the 
Municipal Committee from preventing the 
plaintiffs from building the topmost storey, 
and in the alternative the pleintiffs claim- 
ed Rs. 10,000 by way of compensation for 
ihe loss that they would suffer on account 
of the disallowance of the building of 
the topmost storey. The trial Court gave 
the plaintiffs a declaration to the effect 
that the action of the Municipal Commit- 
tee,in modifying the: sanction already 
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given by its resolulion dated December 8, 
1933, was illegal and ultra vires. The 
suit, regarding compensation and injanc- 
tion, was dismissed. Against this decision 
the Municipal Committee of Simla has 
preferred an appeal to this Court. 

The sole question for consideration in 
this appeal is whether s. 193-A empowers 
the Municipal Committee to modify the 
plans which had been sanctioned before 
July 17, 1933, the date on which the 
Amending Act (Act ILI of 1933) came into 
force. Section 193-A which was inserted 
by the Amending Act runs as follows:— 

“If at any time before the completion of a build- 
ing of which the erection has been sanctioned 
under s, 193, the Committee finds that any modifica- 
tion of the sanctioned plan is necessary, the Com- 
mittee may subject to compensation for any loss to 
which the owner may be put direct that the 
building be modified accordingly”. 

The trial Court has held that as this 
section did not exist in the Punjab Muni- 
cipal Act as it stood before July 17, 
1933, this section does not apply to plans 
that were sanctioned before July 17, 1933. 
The basis of the decision of the trial 
Court is that legislation which affects 
vested rights must be held to be prospec- 
tive and not retrospective inits opera- 
tion, and that s. 193-A cannot, therefore, 
affect vested rights that had come into 
being before July 17, 1933. In our opinion, 
the decision of the trial Court is unsustain- 
able. Every owner of land has the right 
to erect buildings thereon. The Punjab 
Municipal Act merely restricts the un- 
doubted right of the owner of erecting a 
building on his own land by providing 
that the owner of the land can erect 
buildings only with the sanction of the 
Municipal Committee and subject to the 
conditions laid down in ths resolution con- 
veying the sanctlicn. Section 193 of the Act 
by granting sanction to the owner of the 
land to erect buildings thereon does not 
create any vested rights. Section 194 of 
the Punjab Municipal Act lays down that 
every sanction for the erection or re-erection 
of any building given by the Municipal 
Commitiee shall remain in force for one 
year from the date of such sanction. The 
sanction lapses one year afler the „grant 
thereof. It cannot be said that a vested 
right had been created by the grant of 
sanction and that that vested right disap- 
peared by lapse of time. | s 

Jn our opinion, the opening words of 
s. 193-A make it perfectly clear that the 
Municipal Committee pas the power to 
modify any plan that has been sanctioned 
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up to the lime of the completion of the 
building of which the erection has been 
sanctioned under s. 193. Asethe Act stood 
before the amendment, s. 193 dealt with 
the sanctioning of plans. After the 
amendments made in 1933, s. 193 continues 
to deal with sanctions regarding the erec- 
tion of buildings. A reference in s. 193-A 
to s. 193 does not, therefore, show that. 
s. 193-A is restricted in its applicability 
to plans sinctioned under s. 193 as amend- 
ed in 1933. In this view of the matter 
no question arises as to the retrospective 
or prospective operation of s. 193-A. In 
our opinion, therefore, the plan of any 
building whether sanctioned before July 17, 
1933, or after that date is liable to be 
modified by the Municipal Committee 
under s. 193-A, at any time before the 
completion of the building. After the 
completion of such building the Munici- 
pal Committee cannot in any way modify 
or alter the sanctioned plan. 

Reference was made by the learned | 
Counsel for the respondents to Maxwell 
on the Interpretation of Statutes and 
Colonial Sugar Refining Co. v. Irwin (l) 
and Ata-ur-Rahman v. Income-tax Com- 
missioner, Lahore (2). The two rulings 
relied upon by tke learned Counsel 
merely lay down that the right of ap- 
peal is a vested right and cannot be 
taken away by legislation which comes 
into operation after the right has accrued 
unless there is a definite provision in the 
new legislation to that effect. These rul- 
ings and ihe observations in Maxwell 
relied upon by the learned Counsel for 
the respondents have no applicability to 
the facis of the present case. 

For the reasons given above, we hold that 
the resolution of the Municipal Committée 
dated December 8, 1933, modifying the pre- 
viously sanctioned plan was not illegal or 
ultra vires. We, therefore, accept this ap- 
peal,, set aside the judgment and the 
decree of the Court below, and dismiss 
the plaintiffs’ suit. The plaintifis-respond- 
ents will pay ihe costs incurred by tke 
defendant-appellant in the trial Court. 
Parties will bear their own costs in this 
Court. 


D. Appeal accepted. 
(1) (1905) A C 369; 74 L J PC 77; 21 T L R 513; 92 
L T 738 


(2) A I R 1934 Lah, 1013 (2) 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 111 of 1934 
July 22, 1935 
Pottoox, A. J.C. AND SUBHEDAR, A. J.C. 
GOPAL RRASAD—PLaintisr—APPELLAXT 
veTSUS : 
Thakur DINDAYAL SINGH AND OTHERS 
—DEFENDANTS—RESPONDENTS 


Registration—Mortgage-deed—Mortgage of two 
properties situate in two Districts—One forming 
small portion in value—Deed registered in place 


where such property is situate— Registration, validity 
of —Intention — Limitation — Mortgage — Remedy 
given of foreclosure~Personal liability —Limitation— 
Time, when runs. 

Where a mortgagor mortgage3 two properties one 
consisting of a house and the other of som3 shares 
in a certain village and both the properties are 
situate in different Districts, and the houseis in- 
cluded inthe desd mainly with the intontion of 
getting the registration done in the place where it 
was situated, the mere fast, thet the house is of 
small value compared with the village shares is not 
suffisient to invalidate the registration. It the par- 


` ties to the mortgage intended that this house should 


* 


“foreclosiue, there is by necessary 


not form part of the mortgaged property and insert- 
ed it inthe mortgage-deed without intending that 
any interest in it should be transferred, then, no 
doubt, tho insertion of the house in the mortgage- 
deed would have been fraudulent and the registra- 
tion invalid, If, however, they intended that the 
house should form part of the mortgage  sccurity, 
even though its value was slight, the registration 
was valid, and the fact,that they inserted the house in 


the mortgage-deed mainly with the intention of gett- . 


ing the registration done in a particular place would 
not invalidate the registration. The question of with 
what intention they inserted the house in the mort- 
gage-deed isa question of fact, and in ths absence 
ot any pleading that they intended that this house 
should uot form part of the mortgage security it is 
not open to defendants to suy that there is evidence 


„on record showing that there was such an intention. 


Pir Sidik Mahomed Shah v. Saran (1), applied. 
Where the mortgage-deed docs not contain a con- 
dition of foreclosme, the contract to repay the bor- 
rowed money andthe contract that certuin property 
should be charged as security for that re-paymens 


‘can be regarded as ssparate contracts and it 1s open 


to the plaintiff to sus on the contract to re-pay. 
Where the only remely exprezsly given is that of 
implication no 
covenant of personal hability. lu sush a case the 
period of limitation would 1un from the date of exe- 
cution and a suit for the recovary of the money will 
have to be brought within three yars. Watt Mo- 
hamed v, Ramappa (2), fellowad, 


F. C. A. against the decree of the Addi- 
tional District Judge, Raipur, in U. S. 
No. 65 of 1932, dated March 17, 1931. 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. B. Kirkredz, R. B., tor the Res- 
pondents. 

Judgment.—This appeal by the plaint- 
iff arises out ofa suit ona ‘morigage exe- 
cuted by Dindayal Singh, defendant No. 1, 
in his favour at Raipur, on November 26, 
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1926. Defendnnts Nos.2 and 3 were im- 
pleaded as belonging to the joint family 
of which defendaat No. 1 was said to be 
the manager. Defendant No. 4 was implead- 
ed as a puisne mortgagee of part of 
the mortgaged property. Defendants 
Nos. 5 and were impleaded ag 
the sons cf defendant No. l and 
members of the joint family. Defendant 
No. 3 has since died leaving defendant 
No. 2 as his heir. The consideration for 
the mortgage was Rs. 7,50U repayable on 
November 25,1929. The suit was brought 
on November 22, 1932. .The lower Court 
dismissed the suit holding that the mort- 
gage deed was invalidly registered and 
that a claim to recover the money lent 
was barred by limitation. 

The mortgaged property consisted of 
certain village shares in the Drug District 
and a housein Raipur town, and the deed 
was registered in Raipur. Defendants 
Nos. 2 and 3 contended that the family 
possessed no house in Raipur and that a 
house in Raipur was fraudulently included 
in the mortgage deed in order to have 
the document registered in Raipur. The 
plaintiff alleged that the family did actu- 
ally possess a house in Raipur, and the 
following issue was framed on this point : 

“6. (a) Whether the house in suit was in exis- 
tence at the date of mortgage ? 

(b) Whether it belonged to the jint family ? 

(c) Whether the registration of tht mortgage 

deed in suit is invalid and is it the result of 
any fraud practised on the Registering Officer, 
as was pleaded by the defendants Nos, 2 and 3?” 
' The lower Uourt held that the house did 
exist and did belong tothe joint family, 
but it held that the mortgage was invalid 
because there was no intention to morb- 
gage his house. The only evidence on the 
issue is that of defendant No.1 who gave 
evidence as D. W. No. 3. He elcarly stat- 
ed that the house existed and belonged 
to the joint family, and as neither defend- 
ant No. 2 nor detendant No. 3 has given 
evidence himself or examined any wit- 
cesses to rebut defendant No. l, we agree 
with the lower Court that this evidence 
should be accepted. 

This house is, no doubt, of small value 
compared with the village shares in Drug, 
and,it was, no doubt, inciuded in the mort- 
gage deed mainly with the intention of 
getting the registration done in Raipur, 
as the plainti is an old man who lives 
in Raèpur. That, however, is not sufi- 
cient to invalidate the registration. Ifthe 
parties lo the mortgage intended that this 
house should pot forat part of the morts 
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gaged properly and inserted it in the 
mortgage deed wifhout intending that any 
interest in it should be transferred, then 
no doubt the insertion of the house in the 
mortgage deed would have been frudulent 

and the registration invalid. If, however, 
“they intended that the house should form 
part ofthe mortgage security, even though 
its value was sligat, the registration was Va- 
lid, and the fact that they inserted the house 
in the mortgage deed mainly with the in- 
tention of gelting the registration done in 
Raipur would not invalidate the registra- 
tion. The question of with what intention 
they inserted tke house in the mortgage 
deedis a question of fact, and in the 
absence of any pleading that they intend- 
ed ihat this house should not form part 


of the morigage security it is not open- 


to defendants Nos. 2 and 3 tosay that there 


is evidence on record showing that there ` 


was such an intention. No such intention 
has been alleged and, therefore, in the 
words of their Lordships of the Privy Uoun- 
cil in Pir Sidik Mohammad Shah v. Saran 
(1), “no amount of evidence can be looked 
into upon a plea which was never put 
forward”. Moreover, in our opinion, there 
is no such clear or reliable evidence on 
record as would support the finding of the 
lower Court on this. point. We must, there- 
fore, hold that no such intention has been 
proved. It accordingly follows that the 
mortgage deed was validly registered. 

In this view it is unnecessary to de- 
cide whether, in the absence of any valid 
registration, the suit for the recovery of 
the money would be barred by limitation. 
We may, Lowever, briefly indicate that we 
agree with tLe lower Court that the suit 
would be barred by limitation. Ifthe mort- 
‘gage cecd had not contained a condition 

‘ of toreclosure, the contract to repay the 
borrowed money and the ccntrect that 
certain property should be charged as 
security ior that payment could be regard- 
ed as separate contracts and it would be 
open to the plaintiff to sue on the con- 
tract to repay. The mortgage deed in suit, 
however, contained a conuition of foreclo- 
sure, and it has heen held hy a Full Bench 
of this Curt in Walt Muhammad v. 
Ramappa (2), that, where the only remedy 
expressly gign is that of foreclosure, there 
is by necessary implication no covenant 
of personal liability. In this view the 

(Q) ALR 1930 PC 57; 121 Ind. Cas, #04; Ind. 
Rul. (1930) PC 28; 31 P LR 150; 58 M LJ 7; 218 
L R 138 ©), 

(2) 25 NL R 187; 119 Ind. Cas, 684; A IR 1929 
Nag. 254; Ind Rul. (1929) Nag. 316 (F B). > 
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period of limitation would run from the 
date of execution and a suit for the reco- 
very of the money would have to be brought - 
within the three years. ; 

Jt is admitted that before the mort- 
gage deed in suit was executed defendant 
No.1 had brought asuit against defend- 
ants Nos. 2 and 3 amongst others for parti- 
tion of the joint family property, and, 
therefore, he had no right to repre- 
sent defendants Nos. 2 and 3 at tke 
date of tke execution of the mort- 
gage in suit. Defendants Nos. 2 and 3, 
however, alleged that they had separated 
25 years earlier and claimed a paramount 
title in the property and asked to be dis- 
charged. ‘The question of their paramount 
title in the mortgaged property has not 
been investigated as obviously it could 
not bein the present suit, and they must, 
therefore, be discharged. 

The appeal is allowed and there will 
be adecree for the plaintiff in the usual 
form against defendants Nos. 1,4,-5 and 
6, declaring him entitled to payment of 
the principal and interest thereon at the 
contract rate up to January 22, 1936, which 
we fix as the last date for redemption. 
The plaintiff will also be entitled to his 
costs against these defendants, but he 
must pay the costs of defendants Nos. 2 
and 3 who are discharged. =~ if 

D. Appeal allowed. 
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PATNA HIGH COURT 
Miscelleneous Judicial Cases Nos. 
of 1935 
February 18, 1936 
VARMA, J. . 
SHIVA PRASAD SINGH-—PETITIONER 
TETELE 
RAMJAS AGARWALA AND ANOTHER 
— OPFOSITE PARTIES 

Transfer of case~ Three suits tried in same Court 
by consent of parties—One judgment—Two appeals 
in District Court and one in, High Court—Applica- 
tion jor transfer—Held, transfer was not feusrble.. 

Thee cuits weie heard tcegether by consent cf 
paities and only one judgment was delivered to govern 
all these cases. But separate appeals were filed, 
two before the District Judge and one in the High 
Court. It was urged that ior the convenience of the 
Parties it weuld be better when the same type of 
evidence is to be ccnsideied that these cares should 
be transie1ed to the High Court : 

Held, that although many cf the issues were the 
same, yet one issue was specifically framed for one 
suit and that pazticular issue being in question before 
the District Cotuteit wou'd not beteasible to tians 
fer that. Fuither, transfer could not be ordered as 
no hardship would arise if the appeal weye not 

~ transferred, 5 


£0 and 81 


1936 

Mr. N. N. Roy, for the Petitioner. 

Mr. S. C. Mazumdar, for the Opposite 
Parties. è 

Order.—M. J. C. No. 80. of 1935 arose out 
of Title Appeal No. 55 of 1935 by defendant 
No. 2 pending before the District Judge of 
Purulia. M. J.C. No. 81 of 1935 arises out 
of money Appeal No. 15 of 1935 filed by 
the plaintiff before the same Court for a 
decree against defendant No. 2. First 
Appeal No. 112 of 1935 is pending before 
this Court and it was filed by the plaintiff 
praying for a decree against defendant 
No. 2 and arose out of money Suit No. 73 
of 1934. Tnese two petitions are for the 
‘transfer of the two appeals pending before 
the District Judge to tnis Court. It may be 
noted that all these three suits were heard 
together by consent of parties and only 
one judgment was delivered to govern all 
these cases. Mr.N.N. Roy appearing for 
the petitioner urges that for the conveni- 
ence of the partiesit would be better when 
the same type of evidence is to be con- 
sidered that these cases should be trans- 
ferred tothis Court. Mr. S.C. Mazumdar 
appearing on behalf of the opposite party 
contests thatthe points at issue in the 
` various cases are different and that he 
would not like his right of second appeal 
to be jeopardised by a transfer to this 
Court. so far as Title Appeal No. 55 is con- 
cerned, it arose out of mortgage Suit 
No. 5 of 1934. I notice that, although the 
other issues that arose out of the suit was 
the *sam3 asthos3 inthe othar suits, yet 
Issue No. 5 was an issus spacifically fram- 
ed for this suit, and I understand it is 
that particular issue that is in question 
before the lower Appellate Court, there- 
fore it would not be feasible to transfer 
Title Appeal No. 55 of 1935. With regard 
to Money Appeal No. 15 of 1935 there also 
seems to be some difficulty about ths actu- 
al nature of the dispute between the 
parties, and, moreover, n> great hardship 
would arise ifthe appeal is nət transfer- 
red; I would, therefore, allow that appeal 
also fo remain ware it is. Uadar thasa 
circumsiianess I would reject both these 


applicatioas. Thərə will be no order a3 to 
costs, l 
OON Applications rejected. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1817 of 1933 
June 27, 1934 
Acua HATDAR, J. 
Tiru SHADI-KHAIR DIN —DEFENDANTS 
—APPELLANTS 
VETSUS 
QUTBA AND OTAERS—P LAINTIPFS 
AND ANOTHER—~DEFENDANTS— 
RESPONDENTS. 

Custom (Punjab)—Alienation of Ul0th part of 
property to raise funds to go to Mecca—Held, trans- 
action not extravagant both according to Muhamma- 
dan Law and Customary Law~Mukammadan Law. 

Where a person owns 12 kanals of property and 
some kothas, the fact that he alienated about 1} 
kanals in order to raise funds to enable him to go 
to Mecca is not by any means an extravagant 
transaction. He is well within his rights, both ac- 
cording to the tenets of the Muhammadan religion 
and the Customary Law, to alienate a 1/10th frac- 
tion of his property in ordertə perform the sacred 
duty of going to Mecca for performing the Haj. 
(L), distin- 
guisehd. 


. 8. C. A. from the decree of the District 


‘Judge, Gurdaspur, dated August 2, 1933. 


Mr. Ram Lal Anand, I, forthe Appel- 
lants. 

Mr. Jagan Nath Talwar, 
pondents. 

Judgment.—Mahi, defendant No. 1, 
.owned 12 kanals of land. On April 26, 1926, 
Mahi sold about 14 kanals to Nizam Din, 
defendant No. 2, for a sum of, Rs. 1,150. 
Mahi and Nizam Din were both agricul- 
turists. Nizam Din sold the land, which he 
had purchased, to Shadi-Khair Din, defen- 
dant No. 3, for the same amount which 
Nizam Din had paid to Mahi, namely, 
Rs. 1,150. Qutba, the brother of Mahi, 
brought the present suit for a declara- 
tion that as the property was ancestral prop- 
erly and the alienation was without con- 
sideration and necessity, it would not 
affect his reversionary rights onthe death 
of Mahi. Two issues were framed, namely: 
(1) Whether the property in suit was 
ancestral; (2) Whether the sale was for 
consideration and necessity. The trial 
Court, though finding that the property 
was ancestral, dismissed the suit on the 
ground that there was no necessity for 
the sale. 

The plaintiff went up in appeal and 
the learned Judge of the lower Appel- 
late Court accepted the finding of the 
trial Court that the land in suit was an- 
cestr@l property. As regards the sale 
consideration and necessity he held that 
the sale by Mahi, which on the face of 
it was in favour of Nizam Din, was in 


for the Res- 
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reality to Shadi-Khair Din, defendant 
No. 3, end that, in fact. Nizam Din was 
a mere figurehead and the real purchasers 
were Shadi-Khair Din. He rightly point- 
ed out that this device was adopted by 
Shadi-Khair Din in order to evade the 
provisions of the Land Alienation Act. 
Shadi and Khair Din were Lohars and 
not agriculturists and would have found 
it dificult to secure a sale in their favour 
through the Deputy Commissioner. As to 
the sum of Rs. 380 the learned Judge 
of the lower Appellate Court pointed out 
that it represented a sum which had 
been advanced by Shadi-Khair Din to the 
vendor -Mahi and that, this being so, it was 
incumbent upon Shadi-Khair Din to prove 
necessily for the sale. The learned Judge 
was not satisfied that Ghadi-Khair Din had 
proved necessity for Rs. 380. He accord- 
ingly disallowed the item of Rs. 380 and 
this finding has not been challenged before 


á, : 

Asto the balance of Rs. 770 an interesting 
question arose before the learned Dis- 
trict Judge and Iam glad to find that 
he granted a certificate to Shadi-Khair Din 
under the provisions of s. 41 (3), Punjab 
Couris Act. This sum of Rs. 770 was 
utilized by Mahi to meet the expenses of 
the Haj pilgrimage which he performed 
‘in due course. The question, therefore 
arose wheter the alienation by Mahi to 
the extent of about l} kanals was for 
valid necessity. | 

The learned Counsel for the appellant 
who appeared before me in this Court 
frankly admitted that there was no direct 
authority of this Court on the point and 
that the only case which had any bear- 
ing on the subject-matter of the contro- 
versy was the one referred tobg the 
learned Judge of the lower Appellate Court. 
This case is Khan Muhammad v. Sher 
Muhammad (i). In this case a deed of 
sale had been executed by one Gul Muham- 
mad in favour of Musammat Janno, his 
sister. for a sum of Rs. S00. It was 
said thatthis money was taken to enable 
Gul Muhammad to goto Mecca in order 
to perform ihe pilgrimage of Haj. Gul 
Muhammed died soon after and could not 
go to Mecca, He hed already performed 
one Haj befor® The learned Judges con- 
sidered that it was highly improbzble 
that Musammat Janno ever really, paid 
Rs. €00 or indeed any money to Gul Muham- 
mad, end they went on to observe that 
even ifshe did, a mere wish to goona 
` (1) 178 P W R 1908, 


e 
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pilgrimage, especially when Gul Muham- 
mad had already been once to Mecea, 
could not be regarded as a necessity. It 
would be seen atonce that on the ques- 
tion of fact the learned Judges were ex- 
tremely sceptical and in fect they thought 
it to be highly improbable that the sum 
of Rs. 800 wasever paid, and the case 
could easily hive been disposed of on this 
assumption only. | 

They, howevér, went on to observe that 
a mere desire to go on a pilgrimage to 
Mecca, especially when Gul Muhammad. 
had already performed the Haj once, could 
not be considered as a necessity. So far 
as this proposition is concerned the pre- 
sent case is distinguishable from the case 
which the learned Judges had before them. 
In the first place the learned Judges laid 
emphasis on the fact that ib was a mere 


pious wish to go on a pilgrimage which did 


not materialize. In the present case Mahi 
did asa matter of fact go to Mecca to 
perform the Haj. In the second place Gul 
Muhammad had already performed his Haj 
and, therefore, according to the injunction 
laid down by the Muhammadan religion as 
regards Haj, he was not bound to goto 
Mecca a second time for the purpose. It 
was more or less a matter of spiritual 
luxury inhis case. In the present case 
Mahi had 12 kanals of property and some 
kothas, and the fact that he alienated 
about 4 kanals in order to raise funds 
to enable him to goto Mecca was not by 


any means an extravagant transaction. 
The sale affected only about 1/10th of 
the land epart from the kuthas. 


He was, therefore, well within his rights, 
both according to the tenets of the Muham- 
madan religion and the Custcmary Law, 
to alienate a J/10th fraction of his 
property in order to parform the sacred 
duty of going to Mecca for performing the 
Haj. f 

I am, therefore, clearly of opinion that 
the case in Khan Muhammad v. Sher 
Muhammad (1) is clearly distinguishable 
and that the sale, in so faras it was- 
effected for the purpose of raising the sum 
of Rs. 770 was for valid necessity. I would, 
therefore, allow the sppeal and, setting 
aside the decree of tLe lower Appellate 
Court, order that the defendants-sppellants 
would be entitled to remain in possession 
of the properly during the lifetime of 
Mahi and on his,demise the plaintiff would 
be ahle totake possession of the land on 
payment of Rs. 770. As to the question 
of costs the point was not free from dif- 
7 . 
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ficulty and under all the circumstances 
I order the parties to bear their own costs 
throughout. . 

D. Appeal allowed. 


PATNA HIGH COURT 
Criminal Revision Petition No. 33 of 1936 
. March 25, 1936 
MAOPHERSON, J. 
KAMESHWAR SINGH BAHADUR or 
DARBHANGA—PETITIONER 
versus 
EMPEROR—Oprosite Party 

Bengal Embankment Act (II of 1882), ss. 89, 79— 
Order of Subordinate Court set aside otherwise 
than in appeal—Whether one passed with jurisdic- 
tion—Accidental breach filled vp without sanction— 
Technical offence- Order under s. 79, if proper— 
Cases under this Act should be heard by experienced 
Magistrates. 

An order cf the District Magistrate under the 
Bengal Embankment Act, passed otherwise than: in 
appeal thatan order of the Subordinate Court need 
not be carried cut, is without jurisdicticn and will 
be set aside. 

When there is an accidental breach in the em- 
Dbankment and a technical offence is committed 
by filling up the breach without sancticn, and it ap- 
peafs that the Collector was not averse to the repair 
of the breaches in itself, if his formal sanction had 
been taken, an order under s. 79, Bengal Embank- 
ment Act, is not appropriate. 

Cases under the Bengal Emkankment Act, ought 
preferably to be heard by Magistrates of experi- 
ence. 


Or. Rev. P. from an order of the District 
n petrang of Bhagalpur, dated July 18, 
1935. 

Messrs. S M. Gupta and S. Prasad Sri- 
vastava, for the Petitioner. 

Mr. S. C. Mazumdar, for the Opposite 
Porty. 

Order.~—At the instance of the Maha- 
rajadhiraj of Dharbhanga, who alleged 
that certain tenants of the Barwari estate 
had filled up two openings inthe Barwari 
embankment through which the water of 
the Tiljuga could escape and asked for 
action under the penal sections of the 
Embankments Act, an inquiry was direct- 
ed by the Collector of Bhagalpur, and it 
was found thatthe bandh was a ring 
bandh for the proiection of the area 
inside it and had on the west the Tiljuga 
on the opposite side of which is a bandh 
of the Darbhanga Raj. The opening filled. 
up were ordinary breaches due to earth- 
quake and flood and were quite recent, 
at least after 1933. But under the notifi- 
cation as tothe area unde the Embank- 
ments Act, even such breaches could not 
be filled up without the permission of the 
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Collector. The Collector lodged a complaint 
before the Sub-Divisional Officer of Supaul 
against five tenants and the case wag 
made overto a Sub-Deputy Magistrate 
who on December 4, 1934, convicted them 
on their own admission under s. 76 (b), 
Embankments Act, for repairing the em- 
bankment without the sanction of the 
Collector and fined them Rs. 5 each for 
what he described as a technical offence. 
No investigation was held and the Magis- 
trate, without spprently giving much of 
any consideration to the matter, added 
an order “to remove the obstruction with- 
in a fortnight.” 

Later the persons convicted protesicd 
to him that they were afraid to cut the 
embankment and the Magistrate asked the 
Sub-Inspector of Police to get the obstruc- 
tion removed. This brought up the Ma- 
nager of the 9annas Barwari estate but 
the Magistrate set out that he had no 
jurisdiction to revise his order and direct- 
ed him tothe District Magistrate. The 
District Magistrate on July 18, 1935, long 
after the period of appeal had expired, 
modified the order of the Magistrate by 
setting forth that the direction to remove 
the “obstruction” within a fortnight need 
not be carried out, remarking that the 
accused had actually done a good service 
in filling up the breaches. Against this 
order the Maharajadhiraj has obtained the 
present rule. When the rule came up for 
hearing this Court issued arule upon the 
Maharajadhiraj andthe other persons con- 
cerned to show cause why the order of 
the Sub-Deputy Magistrate “to remove the 
obstruction within a fortnight” apparently 
passed by him under s. 79, Bengal Em- 
bankments Act, 1882, should not be set 
aside. Mr. Gupta forthe Maharajadhiraj 
urges that it is late in the day to set 
aside the Sub-Deputy Magistrate's order 
and that there are other ways in which 
its effect may be nullified. The District 
Magistrate now submits that both orders 
should be setaside. In my judgment the 
District Magistrate is correct. Quite 
clearly the order of the District Magis- 
trate dated July 18, 1935, passed olhorwise 
than. in appeal that, an order of the Sub- 
ordinate Court need not be, carried out, 
was without jurisdiction and must be set 
aside. It should be noted that the District 
Officer definitely acted as and signed 
himself as District Magistrate. He didnot 
purport to act as Collector for which reason 
when an effort was male by the Maharaj- 
adhiraj to have his order set aside br 
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the Commissioner the latter was unable to 
interfere. . 4 


Equally clearly the order of the Sub- 
Deputy Magistrate to remove the obstruc- 
tion shs called it was in the circum- 
stances entirely improper, and it is set 
aside. That order under s. 79, Bengal 
Embankments Act, 1882, was most ill- 
considered. The system of embankment in 
North Bihar is very complex andit is eg 
indeed the Commissioner pointed out, 

“extremely hazardous to interfere with them in 


any way without the advice of a competent en- 
gineer and full enquiry.” 


There washere a case of accidental 
breaches in the embankment and the 
offence was a technical one as the Sub- 
Deputy Magistrate himself set out. 
That no order under s. 79 could appro- 
priately be passed is manifest from the 
attitude of two different District Officers, 
who apparently would as Collectors have 
given sanction to repair if asked for it. 
What the Collector desired to penalize 
was repair without his sanction; there is 
every indication that he was not averse 
to the repair of the breaches in itself, if 
his formal sanction had been taken. Ac- 
cordingly the order of the Sub-Deputy 
Magistrate dated December 4, 1934, is 
set aside in so far as it directs the per- 
sons convieted to remove the “obstruction” 
within a fortnight. Both Rules are, there- 
fore, made absolute. It may be observed 
that cases under this Act ought prefer- 
ably to be heard by Magistrates of ex- 
perience. 

N. Rules made absolute. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1582 of 1933 
March 12, 1936 

: Baspat, J. 

GOPAL DEVI—PLAINTIFE—APPELLANT 
versus 

LACHHMI SHANKAR AND ANGTHER—- 

$ DEFENDANTS—RESPONDENTS. 

Mortgage suit—Omission to join necessa art 
Effect of decree on such party—Plaintiff. if lose, 
his rights on non-joinder—Practice—Tronsfen of 
Property Act (IV of 1882), s. 91—Attaching creditor 
if Ge part to mortgage suit. 4 

$ mission to join keeps intactthe rights of 
not joined.’ Mere cmission to join a Dake an inte: 
est in a suit on a mortgage will not 2esulin the 
total extinction of the 1ights of the moifgacee 
The iesult of such n non-joinder cannot be fatal to 
the rights of the mortengeo, but the obvious result 
would bethat the rights of persons who have not 
6 
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been joined would not in any way be affected either 
by the decree in the mortgage suit or even perbaps 
by the sale on the basis of the said decree. Janaki 
Prasad v. Kishen Dat (4), dissented, from, Hukam 
Singh v. Lallanji (5), followed. 

The amended s. 91, Transfer of Property Act, does 
not mention an attaching c:editor as one of the 
persous entitled t> redeem a mortgage and under 
the present law he can in no case be said tobe a 
necessary party to a mortgage suit. 

S. C.A. from the decision of the Sub- 
Judge, Muttra, dated September 21, 1933. 

Messrs. N. P. Asthana and V. D. 
Bhargava, for the Appellant. | 

Messrs. P. L Banerji and Vishwa Mitra, 
for the Respondents. 


dJudgment.—This is on appeal by the 
plaintiff whose suit has been dismissed by 
both the Courts below. The allegations 
on which she came to Court were that 
one Munshi Raghubar Dayal was the owner 
in possession of a certain house set forth 
at the foot of the plaint which house 
after death of Raghubar Dayal was in- 
herited by his nephew Movheshri Dayal 
and after Maheshri Dayal’s death Kishan 
Dayal became the owner of the same. 
Munshi Raghubar Dayal was a share-holder 
of the Peoples Industrial Bank and as he 
had not paid the entire amount due from 
him on account of those shares, after the 
death of Munshi Raghubar Dayal, Decree 
No. 8 of 191£ was passed by the Court 
of the District Judge of Allahabad against 
Kishan Dayal and Makeshri Dayal, heirs 
of Munshi Raghubar Dayal in respect of 
the amount due on account of the unpaid 
share money treating the said Kishan 
Dayal aud Maheshri Dayal as contributories. 
In execution of the aforesaid decree an 
order for attachment of the said house 
wes passed on September 14, 1927, and 
the attachment itself was made on Septem- 
ber 22, 1927. Subsequently tle house was 
sold and purchased on July 12, 1928, by 
the Liquidator who sold it to the plaintiff 
on May 22, 1922. 

The kouse, however, had been mortgaged 
by Maheshri Dayal on December 20, 1915, 
in favour cf the defendents who brought 
a suit on the basis of the morigage on 
December 19, 1927, but did nct implead 
the Liquidator wko from tLe resume of 
facts given above hed obtained an order 
of altechment on September 14, 1927, and 
had ectually attached tLe house on Septem- 
ber 22, 1927. The defendants obtained a 
Preliminary decree on February 28, 1928, 
and the said decree was made final on 
September 15, 1928. Tle case for the 
plaintiff wes that tLe plaintifi’s predecessor 
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the Liquidator, was a necessary party to 
the mortgage suit, and as he was not im- 
pieaded the plaintiff, the successor-in-inter- 
est of the Liquidator, is entitled to ignore 
the mortgage. I use the word “ignore” 
advisedly, because the only relief that is 
claimed in the plaint is a declaration in 
favour of the plaintiff that the house is 
not saleable in execution of the mortgage- 
decree obtained by the defendants. There 
is no statement anywhere in the plaint 
that the plaintiff is prepared to redeem 
the mortgage and throughout the course 
of the litigation in the Courts helow and 
even before me no such offer has been 
made. The lower Appellate Court has dis- 
missed the plaintiffs suit on the ground 
that the defendants, when they brought 
iheir mortgage-suit, had no knowledge of 
the attachment of the house in execution 
of the contributory decree. He was fur- 
ther of the opinion that the sale in favour 
of the plaintiff took place during the 
pendency of the mortgage suit and “it may 
be called to be void for it was held during 
the pendency ofa contentious suit.” The 
learned Judge further commented on the 
fact that the defendants were running 
about, 

“forgetting their rights proclaimed as regards the 
house. that was being put to auction in the con- 
tributory decree. No doubt defendants’ application 
for impleading the Official Liquidator or the plain- 
tiff was disallowed by the District Judge of 
Allahabad, but he held that the defendant who had 


applied before him was entitled to follow the pro- 
perty in the hands of any pérson who held it." 


This observation of the learned District 
Judge in the earlier proceedings that the 
defendants, mortgagees, would be entitled 
to follow the property was mentioned in 
the judgment of the Court below as a cir- 
cumstance that went against the plaintiff. 
In second appeal before me the plaintiff 
bases her contention principally ons. 91, 
Transfer of Property Act, before its amend- 
ment and urges that under cl. (f) of the 
aforesaid provision an attaching creditor 
was a necessary party to the suit filed by 
the defendants on their mortgage of 1915. 
Reliance has been placed on some cases 
which held that an attaching creditor was 
necessary party but it must be conceded 
that even prior to the amendment of the 
Transfer of Property Act by Act XX of 
1929, there was a serious conflict of deci- 
sions as to whether an attaching creditor 
was a necessary party to a mortgage suit 
or not. The amended sg. °91 does not 
mention an attaching creditor as one of 
the persons entitled to redeem a mortgage 
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and under the present law he can inno 
case bs said to be a necessary parly to 
a mortgage suit. As regards the conflict 
I need mention only a few cases, although 
all of them are collected by Chitaley in 
his Code of Civil Procedure, Vol. 3, ai 
p. 2374. In Subramania Chettiar v. Sin 
nammal (1), a Full Bench of the Madras 
High Court held that an attaching creditor 
was not a necessary pariy. In Kora Mal 
v. Raghubir Lonia (2), it was held by two 
learned Judges of this Court that an at- 
taching creditor was not a necessary party. 
In Fatima Begum v. Bansidhar (3), it was 
held that an attaching creditor was not 
a necessary party to a mortgage suit. I 
do not think that I am called upon to 
give a decision of my own on this vexed 
question or necessarily to refer the point 
to a larger Bench becaus2 even ou the 
assumption that an altaching creditor is 
a necessary party in a mortgage suit, the 
plaintiff of the present litigation has mis- 
conceived her remedy. Dr. Asthana on 
behalf of the appellant has drawn my 
attention to the case in Janaki Prasad v. 
Kishan Dat (4), where ıt was held that 
no mortgagee could sell the mortgaged 
property except under a decree for sale 
obtained under ActIV of 1882,and if a 
mortgagee has obtained a mortgage 
decree without impleading a subscquent 
mortgagee who had a right of *redemp- 
tion, a valid decree under Act IV of 1882 
has not been obtained and the mortgagee 
is not entitled to bring the mortgaged 
properly to sale, and the contention put 
forward before me is that on the basis 
of this ruling the plaintiff is entitled to 
ask the Court to give a declaration that 
the defendants are not entitled to put the 
house to sale-in execution of their mort- 
gage decree inasmuch as the litigation 
which culminated in the decree suffered 
with the infirmily that the attaching creditor 
was not impleaded as a defendant. The 
plank, therefore, of the appellant's argu- 
ment is to be found inJanaki Prasad v} 
Kishan Dat (4) referred ty above. This 
case was considered by a Full Bench of 
this Court in Hukum Singh v. Lallanji 
(5), and definitely dissented from. It was 

(1) 53 M 881; 127 Ind. Cas. 621; AIR 1930 Mad. 
801; 59 MLJ one M W N %8; 32L W 395; 

ad. . 

ma a 1929 All 861; 122 Ind. Cas. 768; Ind. 
Ral. (1930) AH, 318. 

(3) (19384) ALJ 289; 136 Ind. Cas, 810; AIR 1932 
All, 356; Ind. Rul. (1932) All. 258, 

G) 16 A478; A WN 1894, 151, 

(5) 43 A 201; 61 Ind. Cas. 992; A A 
339; 2 U P L R (A) 365; 18 A LJ 1105. 
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pointed ont that the learned Judges who 
decided the case ‘in Janaki Prasad v. 
Kishan Dat (4) seem to have overlooked 
totally a certain aspect of the law of 
mortgages and a passage from Jones in 
his well-known work on the Law of Mort- 
gages was quoted. The passage is: 

“When a party in interest other than the owner 
of the equity of redemytion is not made a party 
to the bill, the foreclosure is not generally for 
this wholly. void. It is effectual as against those 
persons interested in tke equity who are made 
parties, The sale veststhe estate tothe purchaser 
subject to redemption by the person interested in 
it who was not made a party tothe proceedings. 
His only remedy, however, is to redeem. He cannot 
maintain ejectment against the purchaser. He cannot 
have the sale set aside by intervening by petition 
in the foreclosure suit. His only right is the right 
of redemption. To put it in other words ‘omission 
to join keeps intact the rights of persons not joined.” 


Their Lordships said that there was not 
warrant for holding that the mere omission 
would result in the total extinction of the 
righis.of the mortgagee. I may further 
point out that the reason ofthe decision 
in Janaki Prasad v. Kishan Dat (4) seems 
to lie in the mandatory provisions of s. 85, 
Transfer of Property Act, IV of 1882: 
Under that provision all persons having 
an interest in the property comprised in 
a morigage must be joined as parties and 
this injunction was subject only tos. 437, 
Civil Procedure Code. Under O. XXXIV, 
T. 1, the injunction is subject to the pro- 
visions of the entire Code and not cnly 
to O. XXXI, r. 1 (s. 487 of the old 
Code). It is subject, for instance, to O. I, 
r. 9,01 O0. XXX (suits by or against 
firms). Be that as it may, the position is 
that itis not open to the plaintiff io say 
that the defendants \mortgagees) have lost 
all rights under the mortgage simply be- 
cause they did not implead the plaintiff 
or the Liquidator in their mortgage suit. 
The result of such a non-joinder cannot be 
fatel to the rights cf the mortgagee, but 
the obvious result would be that the 
rights of persons who have not been joined 
would not in any way he affected either 
by the decree in the mortgage suit cr even 
perhaps by the sale on the basis of the 
said decree. Let it be understccd that I 
have not in any way decided that the 
plaintiff wes a necessary parly to the mort- 
gage suit, end my observations that “ihe 
plaintiff's righ® are noi in any way affected 
by the mortgage decree are on the assump- 
tion that she was a necessary parly, For 
ihe reascns given above, there is no force 
in this eppeat and I dismiss it with ccsts. 


Ne t Anneal dismissed. 
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Civil Revision Petitions Nos. 62 and 368 
of 1933 > 
September 16, 1935 
VENKATASUBBA Rao, J.» 
P. P. P. CHIDAMBARA NADAR—- 
PETITIONER 
VETSUS 
K. P. C. MAHALINGA NADAR 
AND OTHERS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XL, r. 4 
—Receiver—Advance of loan to estate without pre- 
vious sanction of Court—Right to interest—Expen- 
diture incurred without sanction—Power of Court 
to give sanction subsequently —Charges against Re- 
ceiver must ordinarily be enquired, into in summary 
proceedings. ; 

Tf a Receiver chooses to advance money of his 
own to the estate without previously obtaining the 
permission of the Court, he ci only look to the 
estate for indemnity but he dozs not lose his right 
to get interest on the amount advanced. In re 
Bushell, Hxparte Izard (1), ref2rred to. 

Failure to obtain the previous sanction of the Court 
for disbursement of salaries, nothing fuither being 
shown, is not a sufficient reason lor disallowing 
such expendilure. The Court's sanction may be given 
even after the thing is done provided the Court is 
satisfied that it has been well and properly done 
and if she Receiver sh.ws the expense incurred upon 
his own responsibility to have been necessary and 
such as would have been authorised by the Court 
had application been previously made, he will be 
reimbuised for such outlay as if previous authority 
had been given. The points to be considered in 
such a case are: (a). Did the Receiver actually 
ancur the expenditure or any pat of it and (b). 
In view of the nature and extent of the work, was 
he justified in incurring cny expendituie and if so 
what would be the proper am unt to be allowed. 

Under O. XL, r. 4, Civil Procedure Code, even after 
its amendment, the Court is ordinarily bound to deal 
with all matters relating to accounts such as charges 
made for wilful dofault, in the proceeding itself, 
althouch the Court has power to refer the parties 
to a separate procooling. 


C. R. P. under s. 115 of Act V of 1908 
ands. 107 of the Government of India Act 
40 revise the orders of the Court of the Sub- 
ordinate Judge of Madura, dated October 25, 
1932, and passed in Iè. A. Nos. 565 and 1001 
of 1931 respectively in O. 8. No. 71 of 1920, 
on the file of the Court of the First Addi- 
tional Subordinate Judge of Madura. 

Messrs. T. R Venkatarama Sastri and A. 
Nagaswamy Aiyar, for the Petitioner. 

Mr. K. V. Sreenivasa Ayyar, for 
Respondenis. | 

Order.-—The questions raised relate to the 
passing of the Receivers accounts before an 
order is made for his discharge. ‘The 
accounts to be pessed are for the period 
from February 1), 1923 to July 20, 1931. 

The first objection relates to the sum of 
Rs. 6,700, and odd, the interest claimed by 
the Receiver on the advances made by 


the 


1936 


himself. The lower Court has disallowed 
the item in. foto on the ground that before 
advancing the money, the Receiver had not 
obtained the previous sanction of the Court. 
The law imposes a certain penalty when the 
Receiver chodsés to advance his own money 
without firatobtaining the Court’s permis- 
sion, but it does not follow that the penalty 
extends to the disallowance of the interest. 
Jessel, M. R. points out in In re Bushell, 
Ex parte Izard (1), that if a Receiver 
chooses to advance muney of his own with- 
out the previous authority of the Court, he 
can only look to the estate for indemnily. 
The practice in the Chancery Division is for 
a Receiver, before advancing the money, to 
apply to the Court for its authority to do so 
and when the Court gives him authority, it 
generally.allows him interest at 5 per cent. 
and gives him a charge on the assets for 
that sum and the interest. He is still 
entitled to this interest even 
does not obtain the previous sanction, but 
in such a case he can only look to the estate 
for indemnity for the payment of the prin- 
cipal and interest and he will not be 
entitled to a personal order for payment, 
Beyond this he incurs no further penalty. 
The question arose there in bankruptey and 
Jessel, M. R., points out that the Court of 
Bankruptcy can do what the Chancery 
Division can and goes on to say: 

“The only order which could be made would be 
that the trustee should pay him out of the assets, 
if he had available assets in his hands. In the 
present case there is ho evidence that when the 
order appealed from was made, the trustee had any 
assets in his hands; the only evidence is that he 
had previously had assets in his hands, and that he 
had paid them away”. 

(See also Kerr on Receivers, 1930 Eda., 
p. 322, Where the law is stated as declared 
by Jesse], M. R.) There is no question in 
the present case, as the discussion by the 
lower Court shows, that the moneys were 
advanced for proper purposes and that 
being so, I must set aside the lower Court's 
order and hold that the Receiver is entitled 
to interest. The claim to 12 per cent. 
compound interest is no doubt extravagant, 
but I think that 9 per cent. simple interest is 
in the circumstances a proper rate to allow. 

The nextitem is that of Rs. 5,500 odd 
claimed by the Receiver as being the 
aggregate of the salaries disbursed by him. 
The lower Court’s view in this respect is 
also wrong. The item has Leen disallowed 
on two grounds: first, that the previous sanc- 
tion of the Court has not beet obtained end 
secondly, that the amount claimed is ridicu- 

(1) (1883) 23 Ch. D 75; 52 L J Ch, 678; 31 W R 418; 
48 LT 751. $ 
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lously excessive in view of the fact that 
the realisations during the period did not 
exceed Rs. 4,400 odd. Neither of these two 
grounds is sound in law. The failure to 
obtain the previous sanction, nothing fur- 
ther being shown, is nota sufficient reason 
for disallowing the item. In In re Gumersall, 
Ex parte Gordon (2), as Bacon, O. J. points 
out, the Court’s sanction may be given even 
afier the thing is done, proviced the Court is 
satisfied that it his been well ond properly 
done. Ifthe Receiver shows the expense 
incurred upon his own responsibility to have 
been necessary and sneh as would have 
been authorised by the Court hed appli- 
cation been previously made, he will be 
reimbursed for such oullay as if previous 
authority had been given. (High on 
Receivers, (1910) IV Edn., p. 945). 

Passing on to the second ground, the 
questions that arise for decision are: (a) Did 
the Receiver actually incur the expenditure 
or any part of it? and (b) In view of the 
nature and extent cf the work, was he 
justified in incurring any expenditure at 
all? If he was, what would be the proper 
amount to allow under this head ? 

Turning to the third item therent claimed 
by the Recciver, ihe lower Court has 
properly disallowed it. The Receiver was 
a pariy to the suit and does not profess to 
have actually paid the rent but claims it on 
the ground that a portion of his house has 
been used for the purposes of the business. 
Having offered to discharge the duties with- 
oul remuneration, he is hardly justified in 
claiming this amount. 

I have now dealt with the Receiver’s com- 
plaint against the lower Court's order. 
Turning now to the other Civil Revision 
Petition (No. 368 of 1933) the matter stands 
thus. In regard to the several charges 
made against the Receiver, such as, 
on the ground of wilfal default, the lower 
Court has referred the parties to a regular 
suit. Order XL, r. 4 of the Civil Procedure 
Code has since been amended, but even 
under the amended rule, the Court is 
ordinarily bound to deal with all matters 
relating tothe Receiver in the proceediag 
itself. In Kamaichi Ammal v. Sunderam 
Ayyar (3) it was held that redress against 
the*Receiver should generally be sought in 
the very proceeding in which he was 
appointed. As pointed out in Shrinivas v. 


M.C. Vaz (4), the proper occasion for mak- 

(2) (#875) 20 Eq. 291; 44 LJ B.K 97; 23 W R728 
32 LT 644. ` 

(3) 26 M 492. 

(4) 45 B 99; 59 Ind. Cas. yel; AIR1921 Bom, 427; 
22 Bom. L R 1126, 
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ing allegations against the Receiver is when 
his accounts are passed and the Court ought 
to protect its officers and not to allow the 
parties to pester the Receiver with actions. 
The objection that the enquiry underr. 4 is 
but a summary enquiry; is without force as 
by that expression is meant no more than 
“an equity which secures the usual degree 
of fairness and efficiency and which gels 
rid of a good deal of formality and delay:” per 
Heaton, J. at p. 104* in Shrinivas yv. M.C. Vaz 
(4). Although under the amended rule the 
Court may at its option refer the parties to 
a separate proceeding, it is bound, when it 


makes such an order to record its reasons — 


which shows, that ordinarily the enquiry 
should be held in the proceeding itself. 
This litigation dates from a reference to 
arbitration made in 1919 and the proceed- 
ings have dragged out over a period of 
over 15 years, and it is extremely desirable 
that they should not be allowed to be further 
protracted. 

Various charges have been made against 
the Receiver and severalissues have been 
framed. My direction is, that all such 
questions as bear cn the Receiver’s dis- 
charge end relate io matters between him 
and the estate, should be decided in this 
very preceeding. It is unnecesary for me 
to define with precision what those questions 
are, but as one particular matter has been 


brought to my notice, I may dispose of it at 


once. . 

An order is sought against the Receiver for 
payment of Re. 4,000 alleged to have been 
borrowed by him for the business from 
certain persons (see para. 13 (c) of the 
counter affidavit of Rama Nadar dated 
October 30, 1931, filed in the lower Court). 
Whether those persons are parties to the 
suit or strangers (that makes no differ- 
ence), the matter cannot be gone into in this 
proceeding. The sums borrowed by the 
Receiver and brought into the business 
have been shown (I gather) as advances 
made by him and he treats himself to that 
extent as » creditor of the estate having 


‘ineurred personal lability in respect of 


those borrowings. That being so, the 
remedy of the lenders of the amounts, 
against the Receiver, in such cases is by 
way of independent proceedings and the 
questions cannot be gone into in this 
enquiry. . 

I therefore, direct the lower Court to 
deal with all such matters as are relevant to 


this enquiry, in the light of my remarks 
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above madeand to return its findings on 
those matters within two months from this- 
date. Time for filing objections to the find- 
ings is 10 days. 

The question of cosis as regards both 
the Civil Revision Petitions is reserved. 

{In pursuance of the directions contained 
in the abcve order the Subordinale Judge 
of Madura submitted the following. 

Finding—I have been asked by the 
High Court by its order in ©. R. P. Nos. 62 
and 368 of 1933 dated January 24, 1935, to 
submit findings in E. A. No. 565 and 1004 
of 1931 on the points raised in the order of 
the High Court set above. 

* x $ * 

I, therefore, find that the pay ofthe clerk 
at Rs. 25 and of the peon at Rs. 10 only 
should be allowed and the excess claimed 
in the Receiver’s account should be dis- 
allowed. None of the items of loss to the 
estate owing to the Receiver’s wilful default 
or gross negligence has been substantiated 
before me. 

Judgment.—The first objection argued 
before me has reference to the salary alleg- 
ed to have been paid to Arunachalam Pillai. 
In regard to this matter, in my previous 
order the two following questions were 
specifically raised: 

(a) Did the Receiver actually incur the 
expenditure or any part of it? 

(b) In view nf the nature and extent of 
the work, was he justilied in in- 
curring any expenditure at all? If 
he was, what would be the proper | 
amount to allow under this head ? 

In regard to the first of these two ques- 
tions the Receiver ought to have gone into 
the box and shown w hat a amount he actually 
paid. The lower Court remarks that the 
accounts produced by him cannot be acted 
upon. Jem unable to see why the Receiver 
failed to go into the box and adduce affirma- 
tive evidence in support of his case. In the 
result, I must, differing from the lower 
Court, disaliow ihe salary alleged to have 
been paid to Arunachalam Pillai. As 
regards the amount said to have been 
paid by way of salary to Subbier I see no 
reason to disallow it, to that extent the lower 
Court's finding is Reais As regards the 
salary alleged. to have been paid to “the peon, 
there is evidence in support of this claim 
and I see no reason to differ from the lower 
Court’s conclusion. i 

As regards the rents of the bouse and the 
nanja land, the bower Court's finding is con- 
firmed. 

As regards the debls said to have become 
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irrecoverable no satisfactory evidence ha 
been adduced that the Receiver has been 
guilty of any negligence. Thelower Court's 
finding is, therefore, confirmed. 

I have now disposed of all the objections 
urged before me. Each party will bear his 
cosis. 

Tundersland from both the parties that 
there is no other matter that remains to be 
dealt with. The lower Court will forthwit 
pass a final decree. 

A. Order accordingly. 


ALLAHABAD HIGH COURT 
Execution Second Appeal No. 631 of 1934 
February 19, 1936 
ALLSOP, J. 
MUBARIK HASAN-— JUnGMENT-DEBTOR 
—ÅPPELLANT 
VETSUS 
ISHRI PRASAD-—Dacrer-HoLpER— 
RESPONDENT 

Agra Tenancy Act (III of 1926), ss. 3 (14), 79, 
242, 248—Civil Procedure Code (Act V of 1908), s. 
47—Application under s. 79-—Order passed in 
proceedings though one under s. 47, Civil Procedure 
Code, is merely an order and not a decree—Second 
appeal, if lies from such order. . 

When the definition of ‘decree’ in s. 3 (14), Aga 
Tenancy Act, is read with the provisions of es. 242 
and 248 ofthe Act, it is clear that the intention of 
the Act is that orders passed under s. 47, Civil 
Preeedure Code, shall be regarded as orders and not 
as decrees. An application under s. 79, Agra Ten- 
ancy Act, is an application for execution of a decree 
by ejectm.ent. A dispute between the parties on 
an applicaticn under s.79 isone in execution and 
although the decision is one unders. 47, Civil Pro- 
cedure Code, still it is merely anorder and not a 
deciee according to the Agra Tenancy Act, and 
hence no second appeal lies from an order passed 
by the first Appellate Court in appeal from the deci- 
sion of sach dispute. 


Ex. S. A. from the decision of the Dis- 
trict Judge, Budaun, dated May 2, 1934. 

j Mr. Shiva Prasad Sinha, for the Appel- 
ant. 

Judgment.—This is a second appeal 
from an order passed in execution pro- 
ceedings by the learned District Judge of 
Budaun. Tre appellant wes a tenant and 
a decree was passed against him for arrears 
of rent in favour of the lambardar. 
Thereafter there was a partition in the 
mohal aud the decree-holder ceased to be 
the landlord of the holding. He applied, 
however, under s. 79 for execution of his 
decree for arrears of rent by ejectment of 
the jugdment-debtor, i. e., the appellant. 
He cbtained en order from’ the Assistant 
Collestor. The appellant appealed to the 
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District Judge and his appeal was reject- 
ed. He has come in second appeal to this 
Court. The other party is not represented, 
but it seems tome that no appeal lies. 
Section 246, Agra Tenancy Act, says that 
an appeal shall lie to the High Court from 
the appellate decree of a District Judge on 
the grounds specified ins. 100, Civil Pro- 
cedure Ccde. Ifthe order passed by the 
District Judge can be described as a decree, 
no doubt asecond app2al would lie. Bec- 
tion 249 of the Tenancy Act says that no 
appeal shall lie from any order passed in 
appeal. If the order of the District Judge 
is an order within the meaning of this 
section, it is obvious that no second ap- 
peal does lie. Section 242 of the Act sets 
forth the circumstances in which an appeal 
shall lie from decrees passed in suils. Sec- 
tion 248 describes the circumstances in 
which appeals shall lie from crders. In 
this latter section itis laid down that an 
appeal shall lie from the following orders 
of an Assistant Collector of the First Class 
or of a Collector, viz., orders mentioned in 
ss. 47 and 104, Civil Procedure Code. An 
application under s.79 is an application 
for the execution of a decree by eject- 
ment. There is no doubt that the dispute 
between the parties was one in execution 
of the decree and the question was deci- 
ded under the provisions of s. 47, Civil 
Frocedure Code. Under the provisions of 
that Code it would be a decree,” but the 
term “decree” is especially defined ins. 3 
(14), Agra Tenancy Act, and it means any 
order which so far as the Revenue Court 
is concerned, finally disposes of a suit. 
Ween we take that definition end read it 
with the provisions of ss. 242 and 248 of 
the Act, itis clear that the intention of the 
Act is that orders passed under s. 47 
shall be regarded as orders and not as 
decrees. The order passed by the District 
Judge was, therefore, an order and no 
second appeal lies. I therefore reject the 
appeal. 
N. Appeal rejected. 


PATNA HIGH COURT 
Civil Appeal No. 1676 of 1932 
Š April 7, 1936 
MAGPAERSON AND MOHAMMAD Noor, JJ. 
DINANATH MAHATHA AND OTHKRS— 
DEFENDANTS —APPELLANTS 
° versus : 
JYOTI PRASAD SINGH DEO BAHADUR— 
PLAINTIF RESPONDENT 
Landlord and tenant—Ren}—Enhancement of— 
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Sarsikan paper shortly before Permanent Settlement 
--Whether evidence as to variation of rent. 

The fact that the sarstkan paper is prior to the 
Permanent Settlement of1793 will not prevent it from 
being evidence ofthe fact that rent has varied 
when itis shortly before that date, and although 3£ 
it stands alone it may be of very little value, it may 
Də of enhanced value in combination with the 
quinquennial fehrisé of 1795. 

C. A. from the appellate decree of the 
District Judge, Manbhum-Sambalpur, dated 


May 11, 1932. 


Mr, R. S. Chattarji, for the Appellants. 

Mr. S. C. Majumdar, for the Respondent. 

Macpherson, d.—The Zamindar of 
Pachet brought the suit out of which this 
appeal has arisen fora declaration that 
Mauza Tupra held by defendants as 
“jagirdar” under him is held at an en- 
hanceable rent and that the entry tothe 
opposite effect inthe Record of Rights is 
not correct. The defence was that the 
entry is correct and Tupraisa jagir vil- 
lage held at è quit rent and there has 
been no: variation of the existing rent of 
Rs. 32334 gandas since the time of the 
Permanent Settlement. The first Court 
dismissed the suit holding that the plaint- 
iff failed to rebut the presumption attach- 
ing tothe Record of Rights. The learned 
District Judge in appeal reversed the de- 
cision and decreed the suit. In second 
appeal his finding of fact is assailed as 
being vitiated by error or law. He ar- 
rived at His finding in favour of the 
plaintiff's claim on two sets of evidence. 
Accepting the sarsikan paper of 1197 
(1790) which shows the rent at Rs. 127-11-0 
sikka, and also the quinquennial fehrist 
of 1202 (1795) which shows the rent at 
Rs. 209-12-0, both thus varying greatly 
from the entry in the Record of: Rights, 
he held that the statements in these docu- 
menis were valuable and proved beyond 
doubt that the rental had varied from 
time to time. He then proceeded to con- 
sider certain other evidence in patticular 
Ex. 3,a rent decree of 1846, against Dul- 
lam (Duan) Singh, Ex. 6 a rent decree 
of 1871 against Lel Singh and Ex. A filed 
by the defendants which shows that in 
1890 Pardul Singh, whose rights the defen- 
dants have purchased at auction establish- 
éd Lis light to the whole tenure by virtue 
ofthe rule of _primogeniture. He came to 
the conclusion that the decree Exs. 3 end 
6, also rebutted the presumption of the 
correciness of the entry in the Recgrd of 
Rights as showing the rental to be variable 
nd not fixed. f 
i It is clear that eiter of these findings 
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would be sufficient. Both have been at- 
tacked by Mr. R. S. Chattarji, the second 
finding successfully in my opinion. It 
appears that in both the f&nt suits the 
defence wes that the rent was Rs. 127-11-0. 
In the first place this defence was nega- 
tived and a full decree atthe rate claim- 
ed was passed. Inthe second place, the 


suits were not brought against Pardul 
Singh o any of his ancestors or real 
predecessors-in-interest. The persons 


sued had no title tothe jagir and they or 
their descendants and other agnates were 
the defendants in the suit in which the 
judgment is Ex. A in which Pardul Singh 
established his sole right tothe jagir by 
right of primogeniture. In fact Dullan 
(Dulam) Singh, the defendant in the suit- 
of 1846, was the father of Bhupnath Singh 
defendant No.4 in the suit of 1892 and 
Lal Singh, the defendant in the suit of 
1871, was father’s brother of Pardul Singh 
and defendant No. 1 in the suit of 1892. 
Any edmission or defence made by Dullan 
or by Lal Singh would not be binding 
on the owner or the defendants who pur- 
chased from him. In any case ib is clear 
from Ex. 3 and Ex.6 that the Courts in 
both cases found that the allegation that 
the rent was Rs. 127-11-0 was not true. 
Accordingly if the plaintif-appellant is to 
succeed, it is upon the first finding that 
the rent had varied from time to time 
which finding depended upon the sarstkan 
papar end tke quinquennial fehrist of 
1795. ' 

It has been argued that the former of 
these was prior tothe Permanent Settle- 
ment of 1793. But asit was very shortly 
before that date, the fact would not pre- 
vent it from being evidence and though 
it might be of very little value if it stood : 
alone, it may be of enhanced value in 
combination with the quinquennial fehrist 
of 3795. lt might well be held by a 
Court of fact to be strongly corroborative 
of the latter, especially in view of the 
great difference from Rs. 323-3-4 decreed 
in 1846 which would have been an im- 
probably high rent in 1793. It cannot he 
said, therefore, that the lower Court had 
not before it evidence upon which it 
could legally hold that the fact was that 
the rent ofthe jagir-had been lower 
after 1793 then it was in 1846 and onwards. . 
Upon this view the appeal fails and is 
dismissed with costs. 

Mohammad Noor, J.—I agree. 

N. Appeal dismissed. 
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_ RANGOON HIGH COURT 
First Civil Appeal No. 13 of 1936 
Mareh 11, 1936 — 
_ Pages, ©. J. AND Ba U. J. 
Mirza SAGHIRUL HASSEN BEG 
AND OTHERS--APPELLANTS 
VETSUS 
RANGOON ELEOTRIO TRAMWAY. AND 
SUPPLY Co., LTD. ano ANOTJER — 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLI, 
T. 10—Costs, security for—Discretton of Court—Each 
case depends on its own facts, 

No rule of practice can fetter the discretion of the 
Gourt in respect of applications for security for costs 
under O. XLI, r. 10, Civil Procedure Code. A res- 
pondent is not entitled asof course toan order for 
security for costs merely because the appellant may 
through poverty be unable to pay the respondent’s 
costs if the appeal fails. Mach case turns on its own 
facts, and it would not be right or expedient to lay 
down any rule that would have the effect of regulat- 
ing the discretion of the Court as to the circum- 
stances under which it should make an order for 
recurity. Gulabrao Manyaba v. Vinayak Bapusaheb 
(3), followed, Birendranath 
ytd Gada (1), commented upon. 

F. C. A. from the decree of the 
Court, dated December 12, 1935. 

Mr. P. K. Basu, for the Appellants. 

M. A. A. Darwood, for the Respon- 
dents. 

Page, ©.J.—This isan application that 

the appellants be ordered to furnish 
security both for the costs of the trial and 
for the estimated cosis of the appeal. The 
suit was brought by the children of a 
man who was strack-down and killed by 
én omnibus belonging ta .the respondent 
Company. The suit was brought on be- 
helf of the plaintiffs by their next friend. 
it has been dismissed with costs and the 
costs have not been recoverd. Hence the 
present application. 
- In Birendranath Mitrav. Sultan Muway- 
yid Zada (1), Rankin, C. J., in the course 
of a judgment with which Ghose, J., 
agreed, stated: 

“1 gather from the cases in India that there ap- 
pears to be some confusion arising out of a failure 
to realize the great distinction between an appli- 
cation for security for costs to be given by the 
plaintiff atthe original trial in the first instance 
and such an application in connection with an 
appeal. The Oivil Procedure Code is perfectly 


clear and treats the ‘two things as entirely dif- 
ferent.” 


Of course that is so, but the learned 
Chief Jusiice proceeds to cite some Eng- 
lish euthorities apparently with a view to 
support the opinion that there should be 
aseitled practice in India such as that 
which it is set out in the judgment of 

(1) 48 © 117; 127 Ind. Cas, 669; A I R1931 Cal. 
40; 34 OW N 495; Ind, Rul, (1930) Cal, 877, 


High 


Mitra v. Sultan Muway- 


Jessel, M. Ro in Harlgck v. Ashbarry (2) 
namely, that: an 

“It hasbeen the settled practice, if the respon- 
dent asks for it, to require security for cosis to 
be given by an appellant who would be unable 
through poverty to pay the respondent's costs of 
the appeal if it should be unsuccessful,” 

I respectfully decline to subscribe to any 
rule of practice which would heve the 
effect of fettering the discretion of the 
Court in respect of applications for secur- 
ity for costs under O. XLI, r. 10. In my 
opinion a respondent is not entitled as 
of course to an order for security for costs 
merely because the appellant may through 
poverty be unable to pay the respondent's 
costs if the appeal feils. Esch case turns 
on ils own facts, and I do not think that it 
would be right or expedient to lay down 
any rule thet would have the effect of 
regulating the discretion of the Court as 
to the circumstances under which it should 
make an order for security. Of course, 
ifthe facts disclosed warrant it, an ap- 
pellant may be required in the discre- 
tion of the Court to furnish security for the 
costs of the triel andjor of the appeal in a 
case inwhich he is without means to 
satisfy the costs if the appeal proves to 
be unsuccessful. It depends upon the cir- 
cumstances; and no hard end fast rule 
can belaid down. I agree with the fol- 
lowing observations of Macleod, (.J, in 
Gulabrao Manyaba v. Vinayak Bapusaheb 
3): 
“Where the Court has been given absolute dis- 
cretion to make an order for sscurity for costs, 
then in my opinion no Bench of Judges can lay 
down, rules which purport t) fetter the dis- 
cretion of other Judges in any similar application 
which may be made thereafter. 16 is quite true 
that asa general rule a Court is loath to pre- 
vent an appellant from pursuing the remedy 
allowed to him by Jaw merely on the ground of 
poverty. But each case must stand on its own 
facts, and there may be esses in which a party 
should be directed to give securily, at any rate 
for the costs of the appeal, before he is allowed 
to go further.” 


In the present case the appellants are 
prepared to furnish security in cash to 
the amount of Rs.250 as security for the 
cosis of the appeal. In my opinion, in the 
circumstances an order to that effect ought 
to be passed. We, therefore, order that 
the eppellants do furnish security in cash 
for Rs. 250 towards the respondents’ costs 
of the appeal by Monday next, March 16, 
In default the appeal will stand dismiss- 
ed with costs. The appeal. will not be 

(2) (1881) 19 Ch. D 84; 51 LJ Ch. 96; 30 W R 112; 
45 L T 602. 

(3) 25 Bom. L R 195; 72 Lgl. Cas. 285; A I R 1923 
Bom. 264, ; | 
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heard before Tuesday next, but will keep 
ils place in the list. 4 


Ba U, J.—I agree. 
D, Order accordingly. 


pa 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 50 of 1935 
Febiuary 15, 1936 
SULAIMAN, C. J. AND Bennet, J. 
SOBHA RAM—PLAINTIFF—ÅPPELLANT 

VETSUS 

TIKA RAM— DEFENDANT—RESPONDENT 

Tort—-Seduction—Enticement of wife— Husband's 
suit for damages—Nature of suit—Grounds for ac- 
tion—Limitation for suit—Limitation Act (IX of 
1908), Sch. I, Arts. 120, 22—Art, 120 governs suit. . 

In the matter of seduction, the case of a wife 
stands on a different footing from that of a servant 
or daughter because there is a contract of marriage 
between the husband and the wife. In the case of 
geduction of the wife, the action of the defendant 
seducer infrjnges that contract of mariage, and on 
account of the infringement of that contiact, the 
husband is entitled to damages. The husband has 
a right to the ecciety of bis wife, and the infringe- 
ment of that absolute right by any other perscn 
isa tort. It does not matter that at the time of the 
acts complained of, the hughand was not present. 
It is not the mere depriving of a husband fora day 
or two of the society of his wife which gives rise 
to this action: it is the fact that th> defendant has 
acted in a way towards the wife of the plaintif 
which is illegal, and which he is not entitled to 
do. <A suit for damages: for enticement of the 
plaintiff's? wife is governed by Art. 120, Limitation 
Act and not by Ait. 22. Trka Ram v. Sobba Ram, 
156 Ind. Cae. 556, reversed, 


>L. P. A. from tke decision of Ganga 
Nath, J., dated April 5, 1935, reported as 
156 Ind. Cas. 556. 


Messrs. Baleshwart Prasad and G, 8S. 
Pathak, for the Appellant. 
Mr. B. Malik, for the Respondent. 
Bennet, J.—This is a Letters Patent 
Appeal from the decree of a learned Single 
Judge dismissing the suit ofthe plaintiff. 
The plaintiff brought a suit for damages 
against the defendant on the ground that 
the defendant had enticed away the wife 
of the plaintiff while the plaintiff was at 
Calcutta. The home of the plaintiff and 
of the defendant is in a village in Tahsil Bah 
of Agra District, andthe plaintiff alleged 
that his wife had been taken away bv 
the defendant from that village to another 
village under the pretext that she would be 
carried away to Calcutta, and had been 
locked up in the house of the defendant, 
-and the defendant hud attempted to have 
sexual intercourse, with her, and that an 
alarm being raised{the defendant ran away. 
+The plaintif then came from Calcutta. 


BOBHTA RAM v. TIKA RAM (ALL) 
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The defence was a denial that ihe defendant 
had taken any part in the matter. The 
plaintiff in the first insteffe went to the 
Criminal Court under sg. 498, Indian Penal 
Code, and the defendant was convicted and 
a fine of Rs. 50. The 
two Civil Courts below have held that the 
facts alleged by the plaintiff were estab- 
lished, andhave held that the enticement 
of the wife of the plaintiff is a ground 
for awarding damages to the plaintiff, and 
have awarded Rs. 400 against the defendant. 
The learned Judge of this Court has refer- 
red to various rulings of English Courts 
and various bookson law, which deal with 
the action of seduction, and especially that 
action in regard to the seduction of a daugh- 
ter or a servant of the plaintif. We are 
of the opinion that the question of the action 
of seduction of a daughter or a servant has 
no bearing on the present case. In our 
opinion the husband has a right to the 
society of his wife, and the infringement of 
that absolute right by any other pearson is 
a tort It does not matter that in this 
particular case the husband was at the 
time of the acts complained of in Calcutta, 
and that he was not present. It is not 
the mere depriving of a husband for a day 
or two of the society of his wife which 
gives rise to this action; it is.the fact that 
the defendant has acted in a way to- 
wards the wife of the plaintiff which is 
illegal, and which he is not entitled to 
do. In Halsbury’s Laws of Mngland, Vol. 
16, it is laid down in para. 957: 

“Ita third person without just cause, persuades 
or entices a wife to live apart from her husband 
.... that person commits an actionable wrong 
for which the husband in entitled to recover 
damages.” 

In gara 938 it is stated: 

“A husband may also maintain an action for da- 
mages for the loss of society or services of his wife 
against a third person in respect of any other 
wrongful act whereby he is deprived of the benefit of 
such society or services.” 

The case of a wife stands on a different 
footing from that of a servant or daughter 
because there is a contract of marriage 
between the husband and the wife. The 
action of the defendant infringed that 
contract of marriage, and on account of 
the infringement of that contract the 
husband is entitled to damages. Learned 
Counsel for the defendant objected to 
the wording of para. 8 of the plaint in which 
it was stated that 

“the above *acts of the defendant were highly 
improper against the etiquette of society and uns 
lawful. The plaintiff was thereby greatly defamed 
and disgraced, was put to much shame had to 
suffer humiliation, was put to considerable expensg 


1936 
and worry and suffered great loss in business also 
in other ways.” : 

We conside that the wording of tkis 
paragraph is avery fair summary cf tke 
grounds on which 4 plaintiff may bring an 
action of this nature. Moreover, it is to be 
noted that the Penal Code provides in 
s. 498 for a complaint to be brought against 
a person who entices away any married 
woman with intent that she may have 
illicit intercourse with any person. The 
action of the defendant was, therefore, a 
crime against the seclion and hes been 
so found by the Court. It is provided in the 
Criminal Procedure Code, s. 199, that no 
Court shall take cognizance of en offence 

under s. 498, Indian Penal Code, except upon 

` a complaint made by the husband of the 
woman or certain other persons in his 
„absence; that is, the criminal law recognizes 
that this particular offence of s. 495, Indian 
-Penal Code, is an offence which is specially 
directed against a husband, and that a hus- 
band is a person aggrieved by such an offence. 
If, therefore, the matter is an offence against 
the husband in the penal law, it must also 
be a tort against that husband in civil 
law, which willentitle him to sue for dam- 
ages. No ruling or authority has been 
shown tous by the learned Counsel for the 
defendant which would entitle us to hold 
that the plaintiff would not be entitled to 
damages in a case like the present. . . 


There has been some discussion in - regard. 


to the plea of limitation, and the learned 
Single Judge was under the impression 
that Art. 22, Limitation Act, would apply. 
That article prescribes a period of one year 
for compensation for any other injury to 
the person. Injuries to person mean 
physical injuries to the plaintiff. This is 
not a case for injuries to the person of the 
plaintiff. We are of the opinion that the 
proper article is 120, the article for suit 
for which no period of limitation is pro- 
vided elsewhere in the Schedule, and the 
period forthat article is six years. The 
suit was brought well within that period 
and therefore it is not barred by limitation. 
For these reasons we allow this Letters 
Patent Appeal with costs throughout and 


restore the decree of the lower Appellate 
Court. 
N. Appeal allowed. 


9 
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Civil Miscellaneous Petition No. 618 of 


1935 
May 15, 1936 
Trex CHAND AND Aaja HAIDAR, Jd. 
EMPEROR—PETITIONER 
versus 
Lala HARBANS LAL—RESPONDENT 

Legal Practitioners Act (XVIII of 1879), s.13— 
Held, Pleader was not guilty of improper conduct. 

Held, after considering the evidence that the 
Pleader had not been proved to have been guilty of 
any improper conduct. 

O. M. P. of the Government Advocate pray- 
ing that a Rule Nisi may be granted against 
Lala Harbans Lal, Pleader of Gujranwala, 
to show cause why he should not be dis- 
missed or suspended from practice under 
s.13 of the Legal Practitioners Act. 

Diwan Ram Lal, Government Advocate, 
for the Petitioner. 

Messrs. Badri Das, R. B. 

Kapur, for the Respondent. 

Order.—The charge against the respon- 
dent, Harbans Lal, Pleader, Gujranwala, 
is that he was engaged by one Kartar 
Singh of Vanike Tararto file two criminal 
revision petitions in the Court of the 
Additional District Magistrate, Gujranwala, 
but he did not doso;thatin reply to a 
post-card sent by Kartar Singh to him on 
Marck 17, 1935, his clerk Sunder Das false- 
ly informed bim, under the respondent's 
instructions, that the said revisions had been 
filed, and that these facts constituted im- 
proper conduct on his part and “reasonable 
sause” for his removal or suspension under 
s. 13 of the Legal Practitioners Act. 

The proceedings were started on an ap- 
plication, supported by en affidavit, sub- 
mitted by Kartar Singh on March 30, 1935, 
to the District Judge, Gujranwala, who 
forwarded the papers to this Court with his 
report, dated June 4, 1935. 

Kartar Singh alleged that he had insti- 
tuted two complaints against certain Police 
Officers inthe Court of a Magistrate at 
Gujranwala and for prosecuting these com- 
plaints he had engaged the respondent as 
his Pleader. The complaints were dismiss- 
ed by the Magistrate on March 2, 1935. 
The same day, he engaged the respondent 
to file revisions in the Court of the Addi- 
tional District Magistrate. The fee for 
these revisions was fixed at Rs. 20 out of 
which Rs. 15 was paid ab the time, and 
the bagance of Rs. 5 was tobe paid later. 
On March 17,1935, he sent a reply pre- 
paid post-card (Ex. E) from his village to 
the respondent, expresfing the hope that 
the revision petitions would have been 
4 
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filed and asking fo be informed of the date 
by the return of post? The post-card was de- 
livered tu the respondent on the 18th and 
the same day his clerk, Sundar Das, wrote 
back in reply that the “revisions had been 
filed” and asking Kartar Singh to come 
to Gujranwala on 1 March 28, 1935 with the 
expenses and the Pleader’s fee. Kartar 
Singh averred that he reached Gujran- 
wala on the 28th andon enquiry discover- 
ed that the revisions had not been filed and 
that the statement in the post-card was 
false. The Pleader wanted more money 
from him, which Kartar Singh was not 
prepared to pay. Accordingly he got back 
the papers and presented the revisions with- 
in limitation through another Counsel. 

In awritten statement filed before the 
District Judge, the respondent admitted 
that he had been engaged to appear for 
Kartar Singh in one of the complaints be- 
fore the trial Magistrate ; he denied that 
e had been retained in the second case 
before that Court. Out of the fee fixed for his 
engagement in the Magistrates Court, 
Rs. 5 remained unpaid when the complaint 
was dismissed. Ele was then engaged to 
file petitions for revision in both cases for 
which a fee was fixed, but nothing was 
paid. Kartar Singh went to his village to 
bring money to cover the Pleader’s fee and 
other expenses. He returned on the morn- 
ing of the’28th when the respondent wrote 
out the grounds for revision and had them 
signed by Kartar Singh. Kartar Singh, 
however, declined to pay the fee fixed, 
and offered to pay Rs.5 only, which was 
the balance outstanding out of the fee for 
appearancein the Court of first instance. 
To this the respondent was not agreeable. 
Thereupon the engagement was cancelled 
and Kartar Singh took away the papers 
witha view to have the revisions filed 
through some other Pleader. The respon- 
dent denied that the post-card (Ex. D) had 
been written by the Munshi under his in- 
structions or thathe had any knowledge 
of its contents. 

The Munshi, Sundar Das, was examined 
by the District Judge. He stated that the 
post-card had been written under the in- 
structions of ths respondent, but that, 
after writing the post-card, he did not show 
it to him. He” further stated that the two 
revisions had been prepared and signed 
twenty days before the writing of the Post- 
card. 

Tt is quite clear that the respondent had 
been engaged on affee of Rs. 20 to file the 
petition. “for revision, It is also clear that 
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he hed not actually fled them till the 28th 
March and the statement in the post-card 
written py his clerk on the Ab (Ex. D) that 
the revisions had been filed = The 
only question for decision is whether this 
post-card (Ex. D) was written by the Munshi 
under instructions or with the knowledge 
of the respondent. As already ‘stated, the 
statements of the respondent and the ~ 
Munshi are at variance on this point. There 
are no other materials.on the record which 
might’ throw any light on the point. Kartar 
Singh was very briefly examined by the. 
District Judge, and it has nob been possible 
to secure his attendance before us in spite 
of every effort made by the learned Go- 
vernment Advocate. 

There is, however, one important matter 
in which Sundar Das made an obviously 
false statement before the -District Judge, 
He stated that the revision petitions had 
been prepared and signed twenty days be- 
fore he wrote the post-card on March 18. 
This would make it, that they were written | 
on the 26th or 27th February. This, how- 
ever, is incorrect, forthe trial Magistrate 
had dismissed the complaints on March 2, 
and the documents filed before us to-day 
show that the application for copies of.the 
judgmenis was filedon the 2nd, and the 
copies were not ready till March 9, 1935. 
It is, therefore, clear that the revision 
petitions could not possibly have been 
prepared before that date. In these cir- 
cumstancesit is not possible to accept his 
word against that ofthe- respondent. Nor 
does Kartar Singh - appear to be a very 
reliable person. In his complaint to the 
District Judge and the affidevit filed in 
support of it, he stated that he had engag- 
ed the respondent to prosecute the com- 
plaints in twocases in the Court of first 
instance. The respondent alleged that he 
had been engaged in one complaint only. 
The documents ‘fied before us show that 
his vakalatnama is tobe found on the 
record of one case only, and not on that of 
the second. This would show that he is 
telling the truth, while Kartar Singh is 
not. : 

To discount the respondent’s statement, 

thatthe revision petitions were prepared 
on the 28th, the learned District Judge 
has referred to the petitions Ex. A and 
Es. B and has observed that the writing 
on thesecond page was cramped, ənd tbis 
circumstance, indicated that Kartar Singh 
had signed blatk papers which were subses 
quently written up. We have seen the 
original petitions but do not find anys 
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thing extraordinary “in the wriling, which 
would justify the inference made. by the 
learned Judge: . 

As already stated, Sundar Das has ad- 
mitted ihat he did not show the post-card 
to the respondent after ithad been written, 
and on.ihe material . before us, we are 
unable to accept his bare word ihat the 
false information in the post-card that the 
revision petitions had been filed, was 
made under ihe respondent's instructions. 
The learned Government Advocate frank- 
ly admitted that on the evidence before 
the Court, he was not in a position to press 
the matter further. 

We, therefore, hold that the respondent 
has not been proved to have been guilty 
of any improper conduct, and we dismiss 
the charge. F 

There will be no order as to costs. 

D. Petition dismisse d. 
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VETSUS 
T. V. VENKATRAMA AYYAR AND 
OTHERS—REsPONDENTS 

Transfer of Property Act (IV of 1882), ss. 62, 56, 
81—Contribution—Scopz of s. 82—Right to contribu- 
tion—Whether controlled by right of marshalling— 
Contract—F: ustration, 

Sestion 82, Transfer of Property Act has solely to 
do with the distributicn cf the burden cn the prop- 
erties in a case where no other question as to 
who had the benefit of the money 1m the beginning 
or similar complication arises. The question how much 
money one man owes another must be first deter- 
mined with reference to the transactions between 
them and after that questicn is decided one has next 
to see on which item it can be made a charge with 
reference tos. 82. [p. 979, col. 2; p. 980, col. L] 

i There can be no contributicn, if the encumbrance 
is discharged by the very persen who is liable for 
the debt, in such a case, he merely pays his own 
debt as he wae bound to do. To hold that the same 
result ensues under the Indian Law, cne need not 
resort to any doctrine cf equity, for the right to 
„Yesist the claim to contribution in such a case, is 
expressly saved by the words “in the absence cf a 
contract’ to the contrary" cccurring in s, $2. The 
section deals with the rights cf the owners and it 
would be proper and natural to infer that the con- 
‘tract referred to is a contiact between them, 7. e. 
those liable to contribute. Ganeshi Lal v. Charan 
Singh (4) and Kamta Singh v. Chatturbhuj Singh 
(8), referred to, Jai Narain v. Rashik Behari Lal (9) 
dissented from, [p. 982, col. LJ. ° i 

It is well settled that the right to contribution is 
contrclled ky the light of marshalling, as es. 56 and 
81 of the Tiansfer of Property Act show, Again, 
the .ight to contribution is excluded and is pre- 
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vented from keing given effect to by s. 8], whic! 
zests upon the principle. hat a creditor who ha” 
the means of satisfying his debt out of svea 
funds, ehall not, by the exercise of hie right, pre” 
judice another creditor, whoss security -c.mprises 
only one cf the junds. The contention, therefore, 
that the right to contribution overrides every other 
right or equity and that the liteial wording of s. 82 
ecmpels the Court to uphcld the claim as-erted by 
the plaintili, is clearly untenable. [p. 982, cols. 1 & 2.] 

Trem the iaci that as kesween A and B cwning the 
Mortgeged property A 1eceives the whole amount to 
the exclusion of BH, arisee the contract (the contract 
need not be express) that B shall not be liable to 
contribute; similarly, when each cf them 1eceives an 
cqual moiety, a ecntract must be implied that they 
shall bear the burden equally. If there is a ccntract 
to th: contrary, it should not be within the puwer 
of one of the parties to it to deprive the other of 
the benefit under it, for the result of taking a con- 
trary view would be, that either party cculd frus- 
trate the contiacs by merely assigning his prope- 
ty. [abid] 

S. C. A. against the decree of the Court: 
of the Subordinate Judge of Madura in 
A. S. No. 30 of 1926 (A. S. No. 784 of 1925 on 
the file of the District Court of Madura) 
preferred against the decree of tre Court of 
the District Munsif of Madura Town in 
O. S. No. 323 of 1922. 

Messrs. C. S. Venkatachariny, P. N.. 
Appusamy Aiyer, D. Ramasawmi Ayyangar 
and A. Nagasawmi Ayyar, forthe Appel- 
lants. 

` Messrs. T. S. Venkatesa Ayyar and K. R. 
Venkairama Sarma, for the Respondents. 

Jackson, J.—-(September 23, 1931) —Fol- 
lowing Mardan Singh v. Thakur Sheo Dayal 
(1) tne date for tixing the value is the date of 
the mortgage. 

lf the appellant has contributed towards 
paying off the mortgage on his own behalf. 
with no intention of gratuitously relieving 
the other mortgagors or owners ot the other 
mortgaged items, he is entitled to compensa- 
tion under s. 70 of the Contract Act. It 
would be a curious state of the law if when a 
man clears his holding of an encumbrance 
it is to be held that he must also be clearing 
the holding of others and to that extent the 
clearance of his own holding is diminished. 
Theat is not what “contract to the contrary” 
in the old s. 82, Transfer of Property Act 
means. 

If three properties cf equal value are 
security for a mortgage they are rateably 
liable 1-3, 1-3, 1-3; but the mortgagor and 
the mortgagee may contractdéf they like that 
the proportions rua 4, 4, + 

There must be a iresh finding by the 
Distri@ Munsif on these issues. 

1. Whether the amounts alleged to be 
paid by defendants Ngs.1to5 towards the 
mortgage-debt are truand if so can they be 
(1) 27 A 549; A W N 1905, 95; 2A L J 307, 
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taken into account. in ascertaining the 


respective shares of those liable under the 
mortgage. 


2. Whether the whole morlgage account 
should be debited to defendants Nos. 1 to 5, 
as they are the only persons who benefited 
under the contract. 

Fresh evidence js allowed. 

Time for submission of finding is two 
months. Ten days are allowed for objec- 
tions. 

[In pursuance of the above order the 
District Munsif of Madura Town submitted 
the following 

Findings.— 

* * $ 

For the reasons discussed above, I find on 
Issue No. 2 that there is no justification for 
debiting the whole mortgage account against 
the defendants Nos.1to5 as they are not 
the only persons who benefited under the con- 
‘tract.] 


Ramesam, J.—This second appeal origin- 
ally came on before our brother Jackson, J. 
After hearing the appeal, he called for a 
finding. After the finding was returned, he 
directed the caseto be pested before a 
-Bench. Accordingly it comes before us for 
disposal. 


The main facts are not now in dispute. 
On January 27, 1910, the suit properties of 
which Items Nos. 1 to 3 belonged to defend- 
ants Nos. 1 io 5 and Item No. 4 belonged to 
one Sundararaja Baghavathar were mort- 
gaged for Rs. 2,500. Of this sum, Sundara- 
- raja took Rs. 816-7-0 and the defendants 

drew the rest, viz., Rs. 1,683-9-0. On May 19, 

1910, ihe defendants and Sundararaja each 

paid Rs.500 towards the mortgage. On 

August 7, 1910, there was another mortgage 

ofthe same properties by the same mort- 

gagors in favour of the same mortgagee for 

Rs. 600. This amount was taken by the 

mortgagors in equal halves. The first 

defendant paid Rs. 588 on September 14, 

1912, snd Rs.100 on September 21, 1912, 

towards the mortgages. The mortgagee 

filed a suit (O. S. No. 119 of 1916) on the 
two mortgages and obtained a decree. ‘Item 

No. 3 consistedeof an othi right in favour of 
-,the morigagore. The original owners of 
~ the property chcse to redeem that othi. 
“The emount due cn the othi at that tine was 
-Rs.6€0end this wes paid cn Jure 9, 1917, 

and the third.iteng wes redeemed. This 

payment must also’ be regarded as a pay- 
_ ment by the defendants in partial discharge 
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of their debt due to the mortgagee. In 
execution of the mortgagege decree Ilem 
No. 4 was first brought to sale on April 20, 
1919, and fetched Rs. 1,270. This amount 
goes in reduction of Sundararaja's share of 
the debt because Item No. 4 belonged to 
him. Here it may be mentioned that Item 
No. 4 had been sold by Sundararaja to the 
second plaintiff by a sale-deed Hx. A, dated 
April 24, 1916, and the second plaintiff de- 
posited asum of Rs. 1,372-9-0 for setting 
aside the sale of Item No. 4 and gotit 
cancelled. On August 1, 1919, Item No.1 
was sold for Rs. 2,805 and the mortgage- 
debt was completely discharged. After- 
wards the second plaintiff sold Item No. 4 to 
the first plaintiff. On the ground that, 
taking the value of the various items mort- 
gaged, ltem No. 4is liable to contribute much 
less than the amount actually realised frem 
Sundararaja, the present suit was filed to | 
recover a sum of Rs. 548-5-6 made up of 
Rs. 423-5-4 the excess of the proportionate 
share for which Item No.4 should. be liable 
and.interest at one per cent. per mensem 
from the date of ihe deposit. The District 
Munsif gave a decree for Rs. 482-10-5. In 
eslimating ike value of the various items of 
properties, he fixed June. 9, 1917, as the 
date on which the valuation should be made 
for fixing the amount of ccntribution. There 
was an appeal by tke defendants but it was 
dismissed by the Principal Subordinate 
Judge of Madura. Hence this second 
appeal. 

When the case originally came on before 
our brother Jackson, J. he held that the 
date of the mortgage should be regarded as 
the date for fixing the proportions to which 
the various items are liable. As there was 
then some dispute as to which of the defend- 
ants made the payments already mentioned, 
the learned Judge called for a finding on 
this matter. He also called for a finding on 
another issue which runsthus: “Whether 
the whole mortgage amount should be 
debited to defendants Nos. 1 to 5 as they are 
the only persons who benefited under the 
contract”. On the first issue so remitted a 
finding has been submitted, the effect of 
which has already been stated by me. On 
the second issue the District Munsif found 
that itis not true io say that defendants 
Ncs. 1405 tock the whole benefit of the 
mortgage money. It must then have been 
suggesied before him by the plaintiffs that 
iLere was an agfeement between the defend- 
anis snd Sundararaja on April 12, 1912, 
according to which ihe defendants undertook 
topay the whole debt remaining due undey 
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the morigage bonds, and, an agreement: 
Ex. H was produced. At the’ first trial 
before the Dis€Nct Munsif when- the plaint- 
iffs’ Vakil attempted to adduce evidence on 
| this matter it was objected that such a case 
was not raised inthe pleadings and at the 
original trial further evidence relating to 
this matter was excluded. But when the 
finding was called for, the plaintiffs seem to 
have again relied on Ex. H and evidence 
was taken. The defendants’ case in reply 
to Ex. H was that originally there was an 
arrangement according to which the parties 
were jointly trading in rubies and the whole 
balance of the stock-in-trade was io be 
` taken by the defendants and also Sundara- 
Taja was to pay them Rs. 400 and’ in 
consideration of this the defendants under- 
took to pay the remaining debt due on the 
mortgages. But Sundararaja never perform- 
ed his part{of the contract, i. e., he never paid 
any amount and the stock-in-trade was 
taken by the defendants. These facts are 
now found by the District Munsif as pleaded 
by the defendants. The District Munsif 
‘practically found that Ex. H was never 
acted upon. Apparently this is the resson 
why Ex. H was not referred to of relied on 
‘inthe plaint. The plaint proceeded solely 
on the ground that, with reference to the value 
‘of the various items, Item No. 4 was liable 
only toa particuler amount whereas more 
was realised from the owner of that-item. 
It may be observed that the question relat- 
‘ing to Ex. H does not strictly fall within 
the second issue as drafted by our learned 
` brother Jackson, J. When ‘the finding was 
returned, Jackson, J. observed that the facts 
were clear but that the law. presented some 
difficulty. The appellants relied upon 
Muthurakku Manigaran v. Rakkappa (2). 
The correctness of this decision was doubted 
in Kunchithapatham Pillai v. -Palamalai 
` Pillai (3) relied on by the respondents. 
* Referring to these two decisions the learned 
Judge referred the matter toa Bench. 7 
In my opinion the decision in Muthurakku 
` Maniagaran v. Rakkappa (2) is not correct 
and it has been rightly -dissented from in 
Kunchithapatham Pillai v. Palamalai Pillai 
(3). It is inconsistent with the decision of 
‘the Privy Council in Ganeshi Lal v. Charan 
Singh (4). Butin my opinion these cases 
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have no bearing on the matter before us. 
Both in the lower. Courts and before 
Jackson, J. the case seems to have proce2ded 
solely with reference to s. 82 of the Transfer 
of Property Act but, in my opinion, the matter 
in dispute between the parties cannot be 
disposed of solely with reference to that 
section. Where several propsrties are mort- 
gaged under a mortgage and afterwards the 
properties happen to be owned by different 
persons the question naturally arises how 
much share of the debt should be borne by 
each item which is the same thing as saying 
how much portion of the debt should be 
borne by the owner of each item. In such a, 
plain’ case there is no difference between 
the liability of an item of property and the 
liability of the person owning the item of 
property and the decision of the case will 
naturally turn upon the application of s. 82 
But this does not mean that there may not 
be other facts which have got to be con- 
sidered in deciding the question whether 
one person has any right to recover any 
amount from another person. [fit is found 
that he is entitled to recover some amount 
from. the-owners of tke other lems, the 
question will next arise on whet item or 
items of property such amount should be 
charged. Tne latter question has to be 
decided with reference to s. 82 of the 
Transfer of Property Act but it does not 
follow that the former question has anything 
to do with that section. Let us take a simple 
case in illustration of the above. statement. 
Suppose two persons A and B mortgage 
their respective properties together and 


‘raise a loan of Rs. 1,000. B's property is 


worth three times A’s property. The whole 
loan. was taken by at. Afterwards the morte 


. gagee sells Bs property and recovers the 
“mortgage amount. 
‘is. entitled to recover only Rs. 250 from A? 


Can it be said that B 


If we apply s. 82 only B's property would be 


, liable for three-fourths and A’s property 


. would be liable for one-fourth of. the debt 


but the whole debt was recovered from B's 
property. Soon the principle of that section 


. B is entitled to recover only the other one- 


fourth from A and cannot recover any 
further amount. Surely this cannot be the 
law. The truth: of the matter is this, 
Section 82 has solely to do with the distribu- 
tion of the burden on tl properties ina 
case where no other question as to who had 
the benefit of the money in the beginning 
or similar complication arises. It is easy to 
give an example of sucha case. Suppose a 
joint family consistijs of A and B bcrrowed e 
Rs. 1,000 on a mortgage of two items ahd 
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spent 
Afterwards the family becomes separate and 
A becomes the owner of one item and B 
becomes the owner of another item the value 
of the items being in the ratio of 3 tol. 
If they make no specific coniract to the 
- contrary s. 82says that B's item must be 
"i. liable for three-fourths of the debt and A’s 
for one-fourth of the debt, and if more is 
recovered from one person he will have the 
right to contribution. Such a case illust- 
rates the application of s. 82 not complicat- 
ed by any other consideration. In other 
words that section has solely io do with the 
distribution of the burden on the items. 
The question which that section answers is 
what liability each item is subject to. But 
‘on the admitted facts of a case itmay be 
that the owner of one item has no right to 
recover any amount from the owner of the 
other item or his only right is to recover a 
far smaller amount than what the propor- 
tion will give. The question how much 
money one Man owes another must be first 
determined with reference to the transac- 
tions between them and after that question 
is decided one has next to see on which item 
it can be made a charge with reference to 
8.82. For instance,in the first illustration 
given above, suppose B had paid the whole 
amount, Bis certainly entitled to recover 
the whole money from A because in the 
beginning he had not the benefit of any 
part of the amount borrowed, but if he asks 
that this amount should be charged hecan 
have a charge only for one-fourth of the 
amount on A’s property because from the 
beginning A’s property was charged only 
_one-fourth of the debt. The fact that, by 
reason of s.82 A's property was subject 
only to one-fourth of the debt, does not 
disentitle the plaintiff from recovering the 
whole amount, but it only disentitled him 
to claim a charge on A’s property for a sum 
in excess of one-fourths of the amount. 
What is stated above is not inconsistent 
with the decision in Ganeshi Lal v. Charan 
Singh (4). What was sought to be done by 
the plaintiff on the equities of ihat case 
was to get the benefit of a contract to which 
he was not a party and the benefit of which 
was not assigned to him. Similarly in 
Muthurakku Manigaran v. Rakkappa (2) it 
cannot be said‘that the plaintiff stood in 
“the shoes of the mortgagor so as to get the 
‘benefit of the contract made with him when 
the contract was made after his own 
` purchase. But in the case before us we 
have nothing to with the question 
whether one person Can get the benefit of a 
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contract between other persons to which he 
isnot a party. The first question before 
usis whether the plaintiffs gte entitled to 
recover any amount from the defendants. 
Bearing the above principles in mind we 
find on a calculation that the plaintiffs have 
paid less than the amount originally drawn 
by Sundararaja and they are not entitled to 
recover any amount from the defendants. It 
is immaterial for us to consider whether the 
defendanis have paid more than the 
amount due by them. Asa matter of fact 
they defended the mortgagee’s suit in 
which Sundararaja did not appear and 
incurred costs. Therefore, they had to pay 
ihe costs and even ifthey had paid more- 
than their share the point is immaterial for 
they are not now suing. The only question 
before us is whether the plaintiffs are 
entitled to recover any amount and on 
examination of the accounts which it is un- 
necessary to set forth in this judgment and 
jt ismerely a matter of arithmetic. I find 
that the plaintiffs are not entitled to recover 
any amount. 

The learned Advocate for the respondents 
drew our attention to a decision in Jat 
Narain v. Rashik Behari Lal (5). That 
decision is a decision of a Single Judge. 
Iam unable toagree with that decision as 
it solely proceeds on s. 82 without consider- 
ing the question and ignoring the question 
raised in that case as to who had the benefit 
of the amount borrowed. Section 82 is not 
an authority on the lattér question and does 
not preclude the Court from enquiring into 
the latter question. Only after the latter 
question is decided and the amount due 
from one party to the other is ascertained we 
have to resort to s. 82, and in its application 
itis true that only contracts between the 
mortgagors to the contrary should be 
attended to and other contracts to which the 
person seeking contribution is not a party 
cannot be invoked. I am unable to agree 
with that decision. 

The second appeal is allowed and the 
plaintiff's suit dismissed with costs through- 
out. CO. M. P. No. 129 of 1935 is ordered. 


Venkatasubba Rao, J.—The question 
to be decided in this case, is whether ihe 
Ist plaintifi’s claim to contribution under 
s. 82 of the Transfer of Property Act can 
beupheld. The factsthat were admitted 
in the plaint and regarding which there was 
no dispute, arethe following. Two mort- 
gages were granted in favour cf one 


(5) A I R 1931 All, 546; 131 Ind. Cas, 545; Ind, Rul, 
(1931) Al, 385, as? 
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Subbier in January 1910, and August 1910 
for Rs. 2,500 and Rs. 600 respectively. 
The mortgagéNwere in respect of 4 items 
of properties, of which Items Nos. 1 to 3 be- 
longed to defendants Nos. 1 to 5 and 
Item No. 4 to one Sundarareja Bhagava- 
thar. Each of the two mortgages compris- 
ed all the four items; the third item Was a 
mortgage right possessed by the defend- 
ants. In 1926 Sundararaja Bhagavathar, 
the owner of Item No. 4, soldit to the 
second plaintiff. As already mentioned, in 
the thirditem tte defendants had only a 
mortgage right and the owner of that 
item having deposited in Court the amount 
due from him, that was adjusted towards 
the mortgage decree obtained by Subbier. 
Thereufter Items Nos. 1 and 4 were caused 
to be sold in execution of the decree and 
the second plaintiff, by depositing into Court 
the necessary amount, got the sale of the 
fourth item set aside. Tt may be mention- 
ed that the second plaintiff has since con- 
veyed thefourth item to the first plaintiff 
and the claim made in the plaint is, that 
the second item having borne no share of 
the payment made, it is liable to contri- 
bute in the ratio of its value. 


The District Munsif passed a decree in 
favour of the first plaintiff for a certain sum, 
which was upheld by the Subordinate 
Judge. A second appeal having been filed, 
it came on before Jackson, J., and on the 
findings now submittéd by the lower Court 
in pursuance of an order made by him, the 
following further facts must be taken to 
have been established. Out of Rs. 2,500 
raised under the first mortgage, the de- 
fendantsreceived Rs. 1,683-9-0 and Sundara- 
raja Bhagavathar Rs. 816-7-0 and out of 
- the sum of Rs. 600 obtained under the 
second mortgage, each of them received 
Rs. 300. As to the respondents, the case 
stands thus: the defendants paid in cash 
three sums aggregating to Rs. 1,188: the 
amount realised by the sale of Item No. 1 
was Rs. 2,035: the sum which as already 
stated, the owner of the third item paid 
into Court was Rs. 680. Thus the total 
amount for which the defendants can claim 
credit, is Rs. 3,903. Similarly the amount paid 
in cash by Sundararaja Baghavathar was 
Rs. 500 and the amount deposited by the 
second plaintiff for the setting aside of the 
sale of the fourth item was Rs. 1,270: that 
is to say, the aggregate amouht contribut- 
ed by the first plaintiff and his predecessor 
is Rs. 1,770. The following two tables show 
ata glance the proportions of the sums re- 
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ceived and repaid. 
Rs. a p, 


1,983 9 0 


Amount recovered The defendants 
<. 2,000. received 

The 1st plaint- 

iffs predeces- 

sor (Sundara- 

raja Baghava- 

thar) received 

Amount repaid The amount of 

Rs. 5,673, the defendants 

may have deem- 

ed to have con- 
tributed 

The amount for 

which the first 

plaintiff can 

take credit 1,770 0 0 

In the findings submitted, no dates are 
mentioned showing when the repayments in 
cash were made: but there seems to beno 
ground for doubting the correctness of the 
statement handedto us by Mr. D. Rama- 
sawmy Ayyangar, the defendant's learned 
Counsel; at any rate, as regards the dates of 
the receipts of money subsequent to the dec- 
ree inthe mortgage suit, there can be no 
dispute. As the amounts paid back by the 
two parties in discharge of the debt were 
on different dates, it stands to reason that 
in order to equalise payments, ; interest 
should be computed from the dates they 
were so repaid and ona calculation being 
made, it is found that the defendants 
paid back an amount slightly in excess of 
what was due by them, having regard to 
their share of the borrowing: and it fol- 
lows from this that the payments for which 
the first plaintiff could get credit, (fall?) very 
slightly short of the sum repayable having 
regard likewise to the portion of the loan 
received by his predecessor. 

In these circumstances the question 
arises, has the first plaintiffa valid claim 
to contribution ? The defendants, as shown 
above, have repaid more than their share; 
does the rule of contribution enacted in s. 82 
require that they should be compelled to 
pay afurther sum? Let us take an 
example. A the owner of property X, and 
B the owner of the property Y, raise 
Rs. 1,000 by mortgaging them. The whole 
amount is received by A and he himself in 
due course discharges the mortgage!tby pay- 
ing Rs. 1,200 being the debt then due along 
with interest. Gan A claim from B 
Rs. 600 on the ground X and Y having 
been equally worth, are liable to con- 
tributego the debt in the ratio of value ? 

Take yet another example. A is the 
owner of property X worth Rs. 200; B of 
Y worth Rs. 800. Boththe properties are 


1116 7 0 


3,903 0 0 


‘mortgaged for Rs. 500 and each of the 
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mortgagors receives Rs. 250. The 
with interest in duc course amounts to 
Rs. 600, of which A repays Rs. 300and B 
a similar sum. Cun A recover fron B 
Rs. 180 on the ground that although the 
mortgagors received equal benefit from the 
loan, A was liable to repay Rs. 120 only 
but B Rs. 480, the value of X and Y having 
been in the ratio of 1 to 4. 

According to the first plaintiff, the 
answer in each of these cases should be in 
the affirmative. That this is contray to 
every principle of justice is obvious; but 
it is argued that it is the inevitable 
result of s. 82. I find myself unable to 
accede to this contention. In the firet illus- 
tration, B’s position is no more than that 
of-a surety, but it is nevertheless argued 
that by virtue ofs. 82 he is liable to con- 
tribute. There can be no contribution, 
points out Rashbehary Ghose, if the en- 
cumbranee is discharged by the very per- 
son who is liable for the debt, in such a 
case, he merely pays his own debt as 
he was bound to do (Law of Mortgages, 
5th Edition, Vel. I, page 400). To hold 
that the same result ensues under the 
Indian law, one need not resort to any 
doctrine of equity, for the right to resist the 
claim to contribution in such a case, is ex- 
pressly saved by the words “in the absence 
of a cqntract to the contrary” occurring in 
s. 82. The section deals with the rights 
of ihe owners inter se and it would be 
‘proper and natural to infer that the con- 
tract referred to is a contract between 
them, 3. e., those liable to contribute and 
I must, therefore, dissent with great res- 
pect, from the view expressed in Rama- 
bhadrachar v. Srinivasa Ayyangar (6) 
that the ccntract in the section means 
only a contract between the mortgagor and 
the mortgagee. That being so, from the 
fact as between A and B, A receives the 
whole amount to the exclusion of B arises 
the contract (the contract need not be 
express) that B shall not be liable to 
contribute; similarly, when each of them 
Tecelves an equalmoiety, a contract must 
be implied that they shall bear the 
burden equally. Moreover, it is well settl- 
ed that the right to contribution ig con- 
trolled by the right tof marshalling, as 
ss. 56 and 81 of the Transfer of Prop- 
erty Act show. If A, the owner of two 
estates X and Y, mortgaged theme to some 
person and then sell Y to B, both X and 
yY, if the principle of contribution is ap- 
plied will be liale to contribute rateably 

(6) 24 M 85. p 
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fo the debt; but s. 56 says that B is en^ 
titled to have the morigage debt satisfied 

out of X so far as it will expand, that is to: 
say, he can have the assets so marshall- 

ed astothrow the mortgage in the first 

instance on the property not conveyed to 

him. Again, the right to contribution is. 
excluded andis prevented from being’, 
given effectto by s.. 8], which rests upon 

the principle that a creditor who has the’ 
means of satisfying his debt out of several 

funds shall not by the exercise of his right, 

prejudice another creditor, whose security 

comprises only one ofthe funds. The con- 

tention, therefore, that the right to contri- 

bulion overrides every other right or 
equity and that the literal wording of 

s. 82 compels the Court to uphold the claim 

ated by the plaintiff, is clearly unten- 

able. 

The question then arises, does the 
Plaintiff stand in a better position than 
his predecessor-in-title Sundararaja Bagha- 
vathar the original owner of the fourth item ? 
There having been a contract to the con- 
trary, Ifail to see why it should be within 
the power of one of the parties to it 
to deprive the other of the benefit under 
it, for the result of taking a contrary view 
would be, that either parly could frustrate 
the contract by merely assigning his prop- 
erly. Further, it is somewhat dificult to 
conceive that one party can at his will 
thwart the other by enabling his assignee 
to callin a statutory right, which ex hypo- 
thesi never came into existence by reason 
of there having been, at the very incep- 
tion, a contract tothe contrary. Moreover 
there is, I think, a short answer to the 
plaintifi’s claim. Ifhe isnot bound by his 
predecessor's contract, itis, I think, but a 
necessary corollary, thathe should not be 
permitted to take advantage ofa payment 
by his predecessor. I have said that 
Sundararaja Baghavathar made a cash pay- 
ment of Rs. 500 and if that sum is excluded, 


nothing would be due to the plaintiff, in- 
deed, the trial Courts decree in his 
favour was for a sum less than Rs. 500. 


The plaintiff's claim, as this fact shows is 
inequitable and should not be recognised. 
Ganeshi Lal v. Charan Singh (1930) L. R. 
57 T. A. 189; 59 M. L. T. 177 (P. C.) (4) (this 
is the most accurate report of the judgment 
of the Privy Council) on which the plaint- 
iff relies, scarcely helps him. There, a sum 
of Rs. 32000 was left with the purchas- 
erof property K,i.e., Sher Singh, the 
ancestor of the respondents, to enable him 
to discharge the mortgage, Perfectly true, 


1036. 


but the point to note is, that the appel- 
lants who purchased the other property M 
did not pay foran absolute interest in it, 
but only for flix equity for redemption: 
their Lordships of the Judicial Committee 
emphasise this aspect in their judgment. 
Secondly, the sale above referred to in 
favour of Sher Singh under which he 
retained Rs. 32,000 was superseded by an- 
other sale in his favour and this fact again 
their Lordships specially notice. The re- 
presentatives of Sher Singh who satisfied 
the mortgagee'’s claim claimed contribution 
from the owner of M and their Lordships 
while holding that the claim was rightly 
allowed by the High Court, observe: 

: “Tt would indeed be somewhat surprising if the 
result were otherwise. The appellants bought 
subject to the mortgage and paid a price for the 
property on that footing, and their contention 
really amounts to this, that having paid for the 
property onthe basis of its being subject to the 


mortgage they ought now to be allowed to have 
the benefit ofit free fromthe mortgage * * *.” 


Incidentally I may mention that this case 
clearly establishes that ‘the contract to the 
contrary’ mentioned in s. 82 is, asI have 
said, a contract inter se between the several 
owners liable to contribute, for their 
Lordships’ statement that the benefit of the 
contract did not pass tothe appellants pre- 
supposes that the mortgagor, the original 
party to the contract, could have enforced 
it against Sher Singh, the other party to 
it. 

But to return to the point with which I 
was dealing, the judgment shows that it 
would have been inequitable to allow the 
appellants, who purchased the property 
M, subject tothe mortgage and thus paid 
only for the equity of redemption to resist 
the claim to contribution. Ithink that is 
what their Lordships meant when they 
observed that the benefit of the original con- 
tract did not pass to the appellants ‘tin law 
or in equity”. I underline (italicize) the words 
“in equity”. Itis also significant that their 
Lordships, while referring to Muhammad 
Abbas v. Muhammad Hamid (7) do not dis- 
approve of that decision. 

There is another case to which I may 
usefully refer. In Kamta Singh v. Chattur- 
bhuj Singh (8) the facts were these. The 
mortgagors sold a portion ofthe mortgaged 
property to the defendants, the convey- 
ance containing a declaration that the title 
of the vendors was free from defect and 
als) a covenant that they would make good 


any loss, should the title prove defective. 
N 9AL J 499; 14 Ind. Gas 479. 
(8) 8 Pat. 585; 120 Ind. Cas. 17; A I R 1929 Pat. 
664; Ind. Rul. (1929) Pat. 657. 


. 
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Subsequently the mortgagors conveyed a 


further portion to certain persons referred 
toas Harbans, for whom the plaintiffs 
were found to be benamidars; the pur- 
chasers did not pay the price but the 
amount was retained with them for the 
discharge of the mortgage debt. The 
plaintiffs paid off the amount due under 
the mortgage and commenced the suit to 
recover contribution from the defendants, 
but their claim was disallowed. It will be 
seen thatas between the mortgagors and 
the defendants, the sale was not subject 
to the mortgage and that there was a cove- 
nant by the former to make good any loss. 
Again, so far asthe plaintiffs were con- 
cerned, they were under a duty, as bet- 
ween them and the mortgagors, to dis- 
charge the mortgage debt. Although the 
contract was in each case with the mort- 
gagors alone and there was no direct con- 
tract between the plaintiffs and the defend- 
ants, the former's claim to contribution 
based on s. 82 was negatived. This 
amounts to holding, that the benefit under 
the first contract passed to the defendants 
and likewise, the obligation under the 
second to the plaintiffs. In my opinion the 
conclusion of the learned Judges was right. 
This case was taken on appeal to the 
Judicial Committee but as the judgment 
of the High Court was confirmed on another 
ground, the question relating to. the con- 
tribution was not gone into. 

As regards Jai Narain v. Rashik Behari 
Lal (5), I must with great respect dissent 
from it. There; it was found that the 
benefit received by the plaintiff and 
the defendant who jointly mortgaged their 
property, was in the ratio of 8 to 1. 
The plaintiff paid the mortgage amount and 
claimed contribution. The learned Judge 
gave him a decree for half the amount paid, 
on the ground that the property belonged 
to the mortgagors in two equal moieties. 
The reasons given by the learned Judge 
were (i) there was no contract to the 
contrary between the mortgagors inter se, 
(it) at any rate, the mortgagee was not a 
As I have said, 
I must dissent from this decision. 

In the result, the plaintiff's claim fails 
ands his suitis dismissed with costs through- 
out. ° 

A-D. Appeal allowed, 


_ the landlord, and by sub-s. 2 
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- PATNA HIUGH CORT 
Civil Appeal No. 52 of 1933 
January 16, 1936 
Cour tNEY-TERRELL, C. J. 
ADIKANDA SAILU AND crHERs— 
PLAINTIFES——APPELLANTS 
versus i 


BANCHHU MALIK—DEFENDANT— 


RESPONDENT. 

Orissa Tenancy Act (VII of 1922), s. 61 (2)—Pre- 
sumption under s. 61 (2) and that to be derived from 
Record of Rights—Conflict, if exists—Bebandobasti’, 
meaning of—Reclamation by settled raiyat—Implied 
consent of landlord—Tenant, if can be ejected. 

There is no conflict between the ‘presumption 
created by s. 61, sub-e. 2, Orissa Tenancy Act, 
and the presumption to be derived from the entry 
in the Record of Rights and the entry in the 
Record of Rights should prevail. The word ‘bebando- 
basti', that is to say, without settlement, merely 
means that the landlord did not conelude any ar- 
rangement with the tenant when inducting him upon 
the land. It is quite consistent with the presump- 
tion of consent to the reclamation imposed by s. 61. 
Where it is admitted that the tenant is a settled 
raiyat of the village and in these circumstances the 
consent of the landlord to the reclamation being 
presumed, notwithstanding that there has been no 
specific bebandobasti between the landlord and the 
tenant, the tenant cannot be ejected because he has 
acquired cccupancy rights in the land which he has 
reclaimed with the implied consent of the landlord, 

CVA. from appellate decree of the Addi- 
tional Sub-Judge, Cuttack, dated December 


KG 3, 1932. 


Mr. S. N. Sen Gupta, for the Appellants. 

Mr. S. K. De, for the Respondent. 

Judgment.—This is a second appeal 
against the decision of the Subordinate 
Judge reversing the decision of the Munsif 
of Jaipur ina suit for recovery of posses- 
sion of land described in the schedule to 
the plaint and a sum for mesne profits. 

The defence of the defendant was that 
he had rights of occupancy in the land. 


The Record of Rights published on July: 


10, 1928, recorded ihe land in question 
as waste land and under the column 
which headed the name of the tenant, the 


‘defendant is. recorded as having been in 
‘possession since 1923 as 


I e s  bebandobasti 
nayabadi, that is to say, without settlement 
of newly reclaimed land. 


Now s.61 of the Orissa Tenane Act 
forbids the, reclaiming of waste land by 
a raiyat without the written consent of 


if i 
landlord doces not within four years = 
the date wheh the raiyat commenced his 
reclamation, make an. application to the 
Collector for the ejectment, the eonsent 
of the landlord’is to be deemed to have been 
given. 


It is centendfa on behalf of 


re e 
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the appellant, the landlord, that -there ` 
is) a conflict between the presump- 
tion created by the second sub-section to .- 
s. 61 and the presumplion to be tlerived from’*- 
the entry in the Record of Rights and that; 
the entry in the Record of Rights should: . 
prevail. In my opinion there is no conflict 

between thetwo. The word ‘bebandobasiv’ | 
that isto say without settlement, merely ` 


means that the landlord did not conclude’ - 


any arrangement with the tenant when 
inducting him upon tke land. Itis quite. 
consistent with the presumption of consentto’ 
the reclamation imposed bys. G1. It is ad- 
mitted that the tenant-respondent is a. 
settled raiyat of the village and in these. 
circumstances the consent of ihe landlord 
to the reclamation being presumed notwith- 
standing that there has been no specific 
bebandobasti between the landlord and the 
tenant, the tenant cannot be ejected be- 
cause he has acquired occupancy rights 
in the land which he has reclaimed with 
the implied consent of the landlord. 

For this reason, in my opinion, the deci-- 
sion of the Subordinate Judge dismissing 
the suit was right and this appeal must 
be dismissed with costs. y 

N. Appeal dismisse d. 





ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 380 and 381 of 1931 
December 3, 1935 
HARRIES AND RACHHPAL SINGH, JJ. 
SAH CHATURBHUJ-- PLAINTIFF — 
APPELLANT ; 


: versus 
SAH MAUJI RAM—Derenpayt— 
RESPONDENT. 

Malicious prosecution—Suit for damages—Ques- 
tion of reasonable and probable cause, when arises— 
Value of judgment of Criminal Court—Acquittal in 
Criminal Court, effect of—Function of Civil Court 
in malicious prosecution cases—Conviction in trial 
Court—Whether bars suit when conviction is set 
aside in appeal—Burden of proof of want of rea- 
sonable and probable cause— View taken by Criminal 
Court—Civil Courts duty—Consideration of evi- 
dence produced before it—Proceedings under 
s. 107, Criminal Procedure Code (Act V of 
1898) — Effect — Enmity between parties — Effect 
of—Appeal—Finding of fact—Hvidence not care- 
fully considered by Court below—Duty of High 
Court. 

In a case of malicious prosecution where the 
charge is of such a nature as must be true or false 
to the knowledge of the defendant, then no question 
of reasonable and probable cause can arise. If 
the prosecutor in his complaint says that the de- 
fendant save bjm ablow and itis found that the 
statement wae false, then there would be no ques- 
tion of reasonable and probable cause. The falsity 
of the statement by him itself would go to show 


. 


`, prosecutor. 


oes 


. favour of the person prosecuted, 
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the want of reasonable and probable cause and 
would further establish malice on the part of the 
The question-of reasonable and probable 
wause would arise in-those cases where the truth or 
falsity of the charge depends on the information 
‘which the prosecutor might have received from 


.. other persons, [p. 987, col. 1.) 


-There ig no authority for 


the proposition that 
if a criminal case ends 


in an acquittal in 
then in a suit 


“for malicious prosecution, it is not open to the per- 
_ Bon prosecuting to show that the charge was in fact 


. true and, therefore, the 


* dence merely, showing the 


person prosecuted should 
not. be allowed any damages. [ibid.] 


- One of the points to be considered in cases for 
malicious prosecution is what is the value of the 
judgment of a Criminal Court acquitting an accused 
person. The judgment of the Criminal Court is evi- 
acquittal of the person 
prosecuted, and the findings of the Criminal Court 
are no evidencs at all in a civil case between the 
parties. In all enits for malicious prosecution it is 
the Civil Court which has to decide the question as 
to whether or not there was a malicious prosecution, 
and in order to decide that question it hasto go 
into the evidence produced before it. The Civil 
Court will not take into consideration the reasons 
which may have led the Criminal Court to acquit 
the accused. There is no authority for the proposi- 
tion that in a suit for malicious prosecution the 
judgment entering an acquittal in favour of the 
plaintiff can be pleaded as a bar which would pre- 
vent ths defendant from proving that the 
charge made by him against the plaintiff in 
the criminal trial was in fact true, and on that 
ground, the plaintiff was not entitled to recover 
damages, Shubrati v. Shamsuddin (2) and Pedda 
Venkatarathi v. Ganagunta Balappa (6), follow- 
ed. [p. £87, col. 1; p. 989, col. 2.) 
[Case-law discussed,] 


In every case of malicious prosecution, it is 
for the plaintiff to prove that his prosesu- 
tion was without reasonable and probable cause 


and was malicious. If he fails 
these points, then hig suit would fail and the 
question about the value to be attached to the 
jadement of the Oriminal Court convicting the ac- 
cused would not arise at all. Jodubar Singh v. 


‘Sheo Saran(11), dissented from. [p. 990, col. 1.] 


A judgment of, conviction passed by the trial Court 
which is subsequently reversed in appeal, cannot be 
pleaded as a bar in a suit for malicious pro- 
secution. Jadubar Singh v. Sheo Saran (11), dis- 
sented from, Ramayya v. Sivayya (13), disting- 
uished. [p. 991, col. 1.] 

If a party goes to Court and says that owing to 
the existence of enmity he apprehends danger from 
his adversary, and on that ground he asks the 
Court to take proceedings under s. 107, Criminal 
Procedure Code, and the Court decides the matter 
against him, then it, will be very difficult to hold 
that it was a case which was without any reason- 
able and probable cause. The man may have be- 
lieved that the opposite party was his enemy and 
he was, therefore, apprehending danger, but an 
enemy has no right to concoct a. case against his 
adversary in order to put him to trouble, and if in 
a case it is found that with a view to support an 
imaginary story against an enemy one party fabri- 
cates evidence to bolster up-his case against the 
other, then the prosecutor cannot,say that his case 
against the other comes within ‘probable and rea- 
sonable cause.’ [p. 996, col, 1.] 

In first appeals the High Court is generally very 
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reluctant to interfere with the finding of the Court 
below ona question of fact. The findings of fact 
arrived at by the Court below are entitled to very 
great respect and weight, but at the same time the 
High Court is justified in insisting that the judg- 
ment of the Court below should show that the evi- 
dence was carefully weighed and considered. When 
there is no such indication, the High Court should 
examine the evidenc3 themselves and come to a 
decision inthejcase. [p. 992, col. 1.] 


F.C. A. from the decision of the Sub- 
Judge, Mainpuri, dated August 1, 1931. 

Dr. K. N. Katju end Mr K. D. Malaviya, 
for the Appellant. 

Dr. Sir Tej Bahadur Sapru, Messrs. G. 
Agarwala and K. N. Agarwala, for the 
Respondent. 


Rachhpal Singh, J.—These are two 
plaintiff's first appeals arising out of two 
suits to recover damages for malicious 
prosecution. The facts’ which have given 
vise tothe litigation between the parties, 
can briefly ke stated as follows: The fol- 
lowing pedigree will show the relationship 
between Chaturbhuj, plaintiff, end Mauji 
Ram, defendant. 








MEGHRAJ 
7 | | | 
Bhawani Ram Ganga Sadasukh Shiblal 
Bishan | 
Tejpal | Onkar Das Manji Ram, 
| Jagroop | defendant. 
Chainsukh Chaturbhuj. 
| plaintifi. | 
Galab Kuar 
~ | 
| Ramehader. Tej Ram. 
| 
| ial 
Janki Pd. Tribeni Pd, 


The plaintiff, Seh Chaturbhuj, alleged 
that owing to the enmity which existis 
between him and Mauji Ram, defendant 
the latter complained to the Superinten - 
dant of Police of Mainpuri who directed 
on that complaint that proceedings under 
s. 107, Criminal Prccedure Code, should be 
‘taken against Chatarbhuj and certain other 
persons. When the case under s. 107, 
Criminal Procedure Oode, was pending in 
the Court of a Magistrate at Mainpuri, the 
defendant made a complaint under s. 506, 
Indian Penal Code, against the plaintif. 
The case was tried by the same Magis- 
trategwho had heard the case under s. 107, 
Criminal Procedure Code. The plaintiff 
alleged that the complaint made against 
him under s. 506, Igdian Penal Code, was 
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false to the knowledge of the defendant 
and was filed without reasonable and prob- 
able cause and maliciously. It is also the 
case of the plaintiff that the proceedings 
under s. 107, Criminal Procedure Code, 
were also started at the instance of the de- 
fendant falsely, maliciously and without 
any reasonable and probable cause. The 
learned Magistrate, who heard both these 
cases, found that the complaint under s. 506, 
Indian Penal Code, was true and further 
that the case unders. 107, Criminal Pro- 
cedure (Code, was one in which it was ne- 
cessary to bind down Chaturbhuj, plain- 
tiff. In the case under s. 107, Criminal 
Procedure Code, he was bound over fora 
period of one vear. Against these two 
orders Chaturbhuj, plaintiff, preferred 
appeals to the Court of the Sessions Judge 
of Mainpuri, who héld that both the com- 
plaints were untrue and therefore he 
acquitted the plaintiff in respect of the 
charge under s.506, Indian Penal Code, 
and also passed an order of discharge in 
connection with the case under s. 107, 
Criminal Procedure Code. 

After the termination of the above men- 
tioned two cases, Chaturbhuj, plaintiff, 
instituted two suits for malicious prosecu- 
tion against Mauji Ram, defendant. Ap- 
peal No. 381 of 1931 relates to the charge 
under s. 508, Indian Penal Code, while 
Appeal No. 380 of 1931 relates to the case 
which hac been started under s. 107, Cri- 
minal Procedure Code. The defence in 
both the cases was that the charges were true 
and there was no want of reasonable and 
probable cause. The learned Subordinate 
Judge, whotried the two cases, came to 
the conclusion that the plaintiff had failed 
to make out the cases set up by him. In 
his opinion in both the cases the charges 
were true. The result was that both the 
suits was dismissed. The plaintiff has 
preferred these two appeals against the 
decision of the learmed Subordinate 
Judge. Inthe Court below the evidence 
was recorded in respect of both complaints 
in one suit, but separate judgments were 
given. In our opinion it will be conveni- 
ent if we deal with these two appeals 
separately. We first propose to deal with 
the case in connection with the charge 
under s. 506, Indian Penal Code. z 

Before we pfoceed to discuss the merits 
of the appeal before us, it is necessary to 
give a finding ona point which has, been 
urged before ws by learned Counsel for 
the appellant. It has been strenuously 
argued by him that{ in a case like the one 
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before us, if a Criminal Court gives a ver- 
dict of not guilty againstthe person pro- 
secuted, thenit isno longer open to a 
Civil Court, ina suit for malicious pro- 
secution, to challenge the order of acquit- 
tal and further that itis not open to the 
complainant to prove that the charge. 
made by him was true and therefore no 
damages should be allowed as against 
him. In other words, the contention of the 
learned Counsel, if accepted, amounts to’ 
this; that after the acquittal of a person 
prosecuted, the prosecutor is: estopped from 
showing ina suit for malicions prosecution: 
that: the charge made by him was in fact true. 
For the purpose of his argument the learned 
Counsel divides cases relating to: malici- 
ous prosecution into two divisions. One 
may be a case in which the truth or 
falsity of the charge is known to both 
the prosecutor and the person prosecuted. 
The other may be a case in which the 
prosecutor acts on the information receiv- 
ed by him from other persons and about 
matters in connection with which he him- 
self has no personal knowledge. In regard 
to the cases falling in the second category, 
the Counsel agrecs that it is open to the 
‘prosecutor in a suit for malicious prosecu- 
tion to show that he bad reasonable and 
probable cause for prosecuting the opposite 
party and that there was no malice on his 
part. In regard to the cases falling within 
the first division he, however, contends that 
the prosecutor would be incompetent to 


‘show ihat the charge made against the 


person prosecuted was true. Learned 
Counsel for the appellant in support of his 
argument relies on a ruling of their Lord- 
ships of the Privy Council in Balbhaddar 
Singh v. Badri Sah (1). Their Lordships 
held in that case thatin an action for 
malicious prosecution the plaintiff had 
only to prove, inter alia, that he was pro- 
secuted by the defendant and that the 
proceedings complained of terminated in 
favour ofthe plaintif, if from their 
nature they were capable of so terminating. 
That wasa case which went in appeal 
against the decision of the Court of the 


‘Judicial Commissioner of Oudh. It appears 


that a Bench of two learned Judicial 
Commissioners of Oudh, while dealing with 
the question as to what the plaintiff had to 
prove in a suit for malicious prosecution, 
made the following remarks: 

“In an action for malicious prosecution the 

(1) 24 A LJ 493; 95 Ind. Cas. 329; A IR 1926 
PO 46; 1 Luck. 21% 29 00163; 3 O WN 499; 43 
C L J 521; 28 Bom. L R921; (1926) M WN 482; 
SIMLJ 42;30 OWN 866;7 P L T S591 (P O.. 
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plaintiff has to prove: (1) That he was, prosecuted 
by the defendant; (2) That he was innocent of 
the charge upon which he was tried; (3) That 
the prosecutione was instituted against him with- 
out any reasonable and probable 
Thot it was due toa malicious intention‘of the 
defendant, and not with a mere intention of 
carrying the.law into effect.” ' 


- Their Lordships held that proposition 


cause ; (4) 


No. (2) as stated by the learned Judicial 
Commissioners, was quite erroneous. 


They expressed an opinion that what the 
prosecutor was required to prove was: (1) 
That he was prosecuted by the defendant. 
(2) That the. prosecution terminated in 
his favour. . (3) That the prosecution -was 
instituted against him without any reason- 
able and probable cause. (4) That it was 
malicious. Learned Counsel for the ap- 
pellant argued that where the charge was 
of such a nature as must be true or false 
to the knowledge of the defendant, then 
no question of reasonable end probable 
cause can arise. This contention is correct. 
If the prosecutor in his complaint says that 
the defendant gave hima blow and it is 
found that the statement was false, then 
there would be no question of reasonable 
and probable cause. The falsity of the 
statement by them itself would go to 
„show the want of reasonable and prob- 
able cause and would further establish 
malice on the part of the prosecutor. The 
question of reasonable and probable cause 
would arise in those cases where the truth 
of falsity of the charge depends on the 
.information which the prosecutor might 
have received from other persons. Learn- 
ed Counsel for the plaintiff-appellant con- 
tended before us that,as in the case under 
appeal the charge was proved to be false 
tothe satisfaction of the Criminal Court, 
the finding of that Court isin a way bind- 
ing on the Civil Court. We find ourselves 
wholly unable to agree with this conien- 
‘tion. The law as regards malicious pro- 
_secution in India is exactly the same as 
the law in England. i 


it appearsto us that there is no authority 
for the proposition that if a criminal case 
ends in an acquiltal in favour of the 
person prosecuted, then in asuit for mali- 
clous prosecution, it is not open to the person 
` prosecuting to show that the charge was in 
fact true and therefore the person pro- 
secuted should not be allowed any damages. 
One of the points to be considered in 
cases for malicious prosecution is what is 
the value ofthe judgment ofa Criminal 
Court acquitting an accused person. On 
this question we may refer to a recent 
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decision of our own Court, reported in 
Shubrati v. Shams-ud-din (2), where a Bench 
of two learned Judges of this Court observ- 
ed that, 

“the judgments of the Criminal Courts are con- 
clusive for the purpose of showing that the 
prosecution terminated in favour of the plaintiff,” 

Other decisions on the point to which 
reference may be made are Muhammad 
Daud Khan v. Jai Lal, 116 Ind. Cas. 852 
(3), Baboo Gunesh Dutt Singh v. Mugnee- 
ram Choudhry (4), Jiwan Das v. Hakumat 
Rai (5), Pedda Venkatapathi v. Ganagunta 
Balappa (6) and Gulabchand Gopaldas 
v. Chunnilal Jagjiwandas (7). In the 
Madras ease referred to above, we find the 
followlng observations at p. 644*: 

“Under s, 48, Evidence Act, it appears to me 
that the judgment can be used only to establish 
the fact that an acquittal has taken place as a fact 
in issue in the Civil Court. I know of no provisions 
of the Act which will justify the Civil Court in 
taking into consideration the grounds upon which 
that acquittal was based ....” 


We are in entire agreement with the 
view expressed in Shubrativ. Shamsuddin 
(2) and Pedda Venkatapathi v. Ganagunta 
Balappa (6). In fact there may be no 
necessity for the plaintiff to file a judg- 
ment of the Criminal Court in a suit for 
malicious prosecution. All that is necessary 
for him is to plead in his plaint that the 
prosecution terminated in his favuur. If 
that point is admitted by the defendant 
in his written statement, thep it is no 
longer necessary for the plaintiff to putin 
evidence the judgment of the Oriminal 
Court. In -our opinion there is nothing in 
ihe judgment of their Lordships of the 


“Privy Council in Balbhaddar Singh v. 


Badri Sah (1) to which a reference has 
been made above to support the argument 
of the Jearned Counsel for the appellant 
that the judgment of acquittal by the 
Criminal Court in favour of the person 
prosecuted is a bar against the defendant 
in a suit for malicious prosecution from 
proving that the charge made by him 
against the person prosecuted was in fact 
true and was not without reasonable and 
probable cause. Counsel for the appel- 
lant argued before us that if the defendant 

(2) 50 A 713; 110 Ind. Cag. 413; A I R 1928 All, 
337; 26 A LJ 439. 

(3) 116 Ind. Cag. 852; A IR 1929 AIl 265. 

(4) 11 BL R 321; 17 W R 283. 

(5) A IR 1933 Lah. 461; 146 Ind. Cas, 387; 34 P 
L R 746; Ind. Rul. (1933) Lah. 465. 

(6) 56 M-641; 143 Ind. Cas, 825; A IR 1933 Mad 
429; 85 ML J146; 37L W 623; Ind. Ral. (1933) 
Mad. 335. b 

(7) 9 Bom. L R 1134 
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in a suit for malicious “prosecution was 
given an opportunity to prove that the 
charge made by him was true, then the 
Civil Court will be re-trying the question 
of the guilt of the opposite party. We 
cannot accede to his contention. So far 
as the question of guilt or otherwise of 
the accused is concerned, the matter is 
finally decided by the Oriminal Court and 
can no longer be questioned by any com- 
petent Court. When the defendant in a 
suit for malicious prosecution gives evi- 
dence to prove that the charge made by 
him was true, he is not asking the Civil 
Court to set aside the order of acquittal 
but he is giving evidence in a suit in 
which the opposite party claims damages 
from him. The question before the Court 
in asuit for malicious prosecution is whe- 
ther the plaintiff is entitled to damages. 
The plaintiff in a suit for malicious pro- 
secution can get damages only when he 
establishes .that he was prosecuted without 
reasonable and probable cause and mali- 
ciously. Civil Court will not grant him 
. damages unless it is proved that the pro- 
` secution was without reasonable and pro- 
bable cause and malicious. What 
the defendant in eifect says in a case of 
this description is : 

“Please do not grant damages to the opposite 
party because I will show to you that he does not 
deserve any, I will prove that I had reasonable and 


probable cadse for his prosecution and I was not 
acting with malice.” 


The question may be looked at in another 
way. Suppose a plaintiff files a suit to 
recover damages for malicious prosecution. 
Opposite party contests the claim. The only 
evidence which the plaintiff produces on his 
behalf is the judgment of the Criminal 
Court showing that an acquittal was entered 
in his favour. The question is whether in 
these circumstances any Court will give 
him adecree for damages. We are clearly 
of opinion that no decree would be granted 
to the plaintiff. The Court will be justified 
in saying: 

“Yes, it is true that you were acquitted by the 


Criminal Court, but then you have not proved that 
you were prosecuted without any reasonable and 


~ probable cause and maliciously and, therefore, you 


are not entitled to any damages ` 

_ Where the trath or falsity of a charge 
is known to the defendant, the plaintiff, 
” before he cane get any damagas, must 
prove not only his acquittal but further 
that his prosecution was without reason- 
able and probable cause and malifious. 
Ina case jn which the truth or falsity is 
known to both Dare, the plaintiff will 
have to prove not Sly that the prosecu- 
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tion terminated in his favour but further 
to prove that the prosecution was withont 
reasonable and probable cause and mali- 
cious. These points, he can only establish 
by showing that the charge was false to 
the knowledge of the prosecutor. It will 
be only when he has established this fact 
that he will ask the Court to draw an 
inference of want of reasonable and pro- 
bable cause and also malice on the part 
of the prosecutor. If he is allowed to prove 
want of reasonable and probable cause and 
malice, we know no principle of law under 
which the opposite party can. be debarred 
from producing evidence in rebuttal. We 
may cite here an American case Carp 
Queen Insurance Ce. (8), decided by the 
Supreme Court of Missourl, reported in 
Wigmore’s Select Cases on the Law of 
Torts, Vol. II, at p. 572, where the fol- 
lowing observations made in Threefoot yY: 
Nuckols (9), were quoted with approval: 

“Surely no reason can be assigned, nor any res- 
peclable authority produced, to justify the shocking 
proposition that the guilt of a plaintiff in a suit 
for malicious prosecution may not be shown in any 
manner or by any proof, no matter how, or where, 
or when, acquired, Reason and conscience revolt 
at the bare thought of a proven criminal recovering 
damages against the prozecutor.” h 

There may be a case in which the prc- 
secutor may not be able to prove a charge 
to the satisfaction of the Criminal Court 
for want of some evidence which wes not 
available to him at the time, and it is 
conceivable that later on, when he is sued 
for malicious prosecution, that evidence 
may be available tohim. This additional 
evidence may prove the charge, which 
had failed in the Criminal Court beyond 
any possibility of doubt. It will be al- 
together unreasonable in a case like that 
to hold that the defendant in a suit for 
malicious prosecution should not be per- 
mitted to show that the charge was true. 
In Johnston v. Sutton (10) at pp. 510, 544*, 
Lord Mansfield made the following observa- 
tion: 

“The essential ground of this action is that a 
legal prosecution was carried on without a probable 
cause. We say this is emphatically the essential 
ground, because every other allegation may be 
implied from this; but this must be substantively 
and expressly proved and cannot be implied. From 
the want of probable cause, malice may be, and 
most commonly is, implied. The knowledge of the 
defendant is also implied. From the most express 
malice, the want of probable cause cannot be impli- 
ed. A man, from a malicious motive, may take up 
a presecution for real guilt, or he may, from cir- 

(8) (1907) 203 Mb. 295; 101 S W 78. 

(9) 68 Miss 123; 8 South. 336. 

(10) 1786) 1T R 493. A 

*Page of (1786) 1 T, R:-[Ed.] © 
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cumstances which he really believes, proceed upon 
apparent guilt; and in neither case is he liable 


to this kind of action: Wigmore’s Select Cases on 
the Law of Torts, Vol. 2, p. 569.” 7 


If the contention raised on behalf of 
the appellant were to be accepted, then 
ib will lead to very curious results. A 
plaintiff in a suit for malicious prosecu- 
tion will be permitted to prove that he 
was acquitted by the Criminal Court and 
further that his prosecution was without 
reasonable and probable cause, but the 
defendant would not be given an oppor- 
tunity’ to show that there was reasonable 
and probable cause and want of malice 
on his part. Such a position would be 
intolerable and it would amount to a denial 
of justice to the defendant. 


Another aspect of the case hes also to 
be borne in mind. The Criminal Court has 
only to decide whether the person charged 
is or isnot guilty. It hears the evidence 
on both sides and forms a conclusion that 
the person accused is not guilty and, there- 
fore, gives him en acquittal. No question 
of damages arises before it. The condi- 
tions are, however, different when a suit 
for malicious proseculion is instituted. It 
is the duty of the Civil Court in cases of 
this description to decide itself whether 
or not the plaintiff or the defendant should 
succeed. Before it can grant a decree for 

` damages, it has got to be satisfied that 
the plaintiff has made out a case entitling 
him to'damages. If the judgment of the 
Oriminal Court is to create an estoppel 
against the defendant, then it would mean 
that the Civil Court will not be in a posi- 
tion to grant damages, because it will be 
open-to the Civil Court to say that as the 
opposite party is not in a . position for no 
fault of his to produce evidence in rebut- 
tal, then it will not grant the relief claimed 
by the plaintiff. In Shubrati v. Shams-ud-din 
(2) a Bench of two learned Judges of this 
Court made the following observation : 

“In cur opinion the judgment of the Criminal 
Court is conclusive for the purpose of showing 
that the prosecution terminated in favour of the 
plaintiff, but we doubt if the findings of the Crimi- 
nal Courts by themselves are any evidence of the 
malice or want of reasonable and probable cause. 
It is for the Civil Court to go into all the evidence 


and decide for itself whether such malice or cause 
existed or not.” 


It was not necessary in that case for 
their Lordships | to decide whether the 
finding of Criminal Courts were by them- 
selves any evidence and, therefore, we find 
that they used the words: 

“we doubt if the findings of the Criminal 
Qourts by themselves are-.any evidence of the 
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malice or want of reasonable and probable 


cause.” 

Weare clearly of the opinion that the 
judgment of the Criminal Court is evidence 
merely showing the acquittal of the person 
prosecuted, and the findings of the Cii- 
minal Court are noevidence at all in a 
civil case between the parties. In all 
suits for malicious prosecution, it is the 
Civil Court which has to decide the ques- 
tion as to whether or not there was a 
malicious prosecution, and in order to decide 
that question, it has to go into the evidence 
produced refore it. The Civil Court will 
not take into consideration the reasons 
which may have led the Criminal Court to 
acquit the. accused. In Pedda Venkatapatht 
v. Ganagunta Balappa (6), Curgenven, J., 
made the follwing observations, which are to 
be found at p. 643*: 

“Besides the fact (Ê the prosecution and of its 
termination in favour of the plaintiff, it has to be 
shown that the: prosecution was instituted against 
him without any reasonable and probable cause and 
that it was due to a malicious intention..... I know 
of no provision of the Act which will justify the 
Civil Couit intaking into considerationthe grounds 
upon which that acquittal was based, and upon 
this point I am in agreement with Gulabchand 
Gopaldas y. Chuni Lal Jagjiwandas (7), and Shubrati 
v. Shams-ud-din (2), in the view ihat there is no such 
provision, The clear and straightforward issue 
in the present case, which must be decided befure 
we can find an absence of reasonable and probable 
cause, is whether the respondent was deliberately 
making a complaint which was in substance false 
when he alleged that the appellant took part in 
the disturbance and fired the shot which injured 


_the third witness for the defendant, and the aprel- 


lant must establish the falsity of this complaint by 
disproving it before he can be entitled to damages.” 

These two cases, Shubrati v, Shamsuddin 
(2), and Pedda Venkatapathi v. Ganagunta 
Balappa (6), are against the contention 
raised by learned Counsel fcr the appellant. 
For the reasons given above we are of 
opinion that there is no authority for the 
proposition that in a suit for malicious 
prosecution thee judgment entering an 
acquittal in favour of the plaintiff can 
be pleaded asa bar which would prevent 
the defendant from proving that the charge 
made by him against the plaintiff in the 
criminal trial wasin fact true and on ihat 
ground ihe plaintiff was not entitled to 
recover damages. 

Another point which we consider ‘neces- 
sary to dispose of before fonsidering the 
evidence in the case has been raised by 
learned Ccunsel for the defendant. It hes 
been “contended before us by hin that 
if the plaintiff in a sujt for malicious pro- 
secution has been comicted by the trial 
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Court, then no suit for malicious presecu- 
tion will lie although the plaintiff may 
have subsequently been acquitted on appeal. 
It appears that this view found favour in 
Jadubar Singh v. Sheo Saran (11). The 
headnote in the case runs thus: 

“The fact thatthe plaintiff in a suit for damages 
for malicious prosecution has been convicted by 
2 competent Court, although he may subsequently 
have been acquitted on appeal, is evidence, if 
unrebutted, of the strongest pcssible character 
against the plaintiit's necessary plea of want of 
reasonable and probable cause." 


With great respect to the learned Judge 
of this Court who decided the case, we find 
ourselves unable to agree with his view. 
As we have already pointed.out, ina case 
for malicious posecution, it is for the Civil 
Court to hearthe evidence on both sides 
and then decide for itself as to whether 
or not the prosecution of the plaintiff was 
without reasonable and probable cause and 
malicious. The judgments of the Criminal 
Courts are evidence only of the fact that 
the prosecution ended in favour of the 
plaintiff. They can be used for no other 
purpose. In our opinion, there is no 
warrant for holding that the judgment of 
the first Criminal Court convicting the 
plaintiff ‘is evidence, if unrebutted, of 
the strongest pcssible character against 
the plaintiff's necessary plea of want of 
reasonable and probable cause.” In our 
opinion it deciding the question of reason- 
able and probable cause and malice, the 
judgments of the Criminal Courts cannot be 
taken into consideration at all. In mali- 
cious prosecution cases itis the function 
of a Civil Court to find out whether there 
was want of reasonable and probable cause 
and whether the prosecution was malicious. 
In every case of malicious prosecution, it 
is for the plaintiff to prove ihat his 

“ prosecution was without reasonable and 
probable cause and was malicious. If he 
fails to establish these points, then his 
suit would fail and the question about 
the value to be attached tothe judgment 
of the Oriminal Court convicting the 
accused would not arise at all. We do 
not understand what is meant. by the 
expression used in the headnote of the case 

reported in Jadubar Singh V. Sheo Saran 
le fact of @onviction by a competent Court is 
evidence, if unrebutted, of the strongest possible 


character against the plaintiff's necessary plea of 
want of reasonable and probable cause.” e 
In the body of the judgment we find 
the following observations: 
““No doubt, as obseifred in the 


» (11). 21 A 26; A W N 1898, 161, 


said judgment 
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(Judgment in Parimi Baperaju v. Bellamkonda 
Chinna Venkayya, (12)], judgment of one competent 
Court against the plaintiff should not in -every 
case be considered a sufficient answer to the suit.” 

As we have remarked, our opinion is 
that such a judgment cannot be considered 
at all in deciding the case one way or 
the other. The view expressed in Jadubar 
Singh v. Sheo Saran (11), was dissented 
from in Shubrati v Shausuddin (2), where 
the following observations were made: 

“He, [the learned Judge who decided the case repor- 
ted in Jadubar Singh v. Sheo Saran(11)], was influenc- 
ed considerably by the circumstances that the appel- 
late Criminal Court had given the plaintiff only 
With great respect .we 
would hold that in cases where the facts con- 
tained in the plaint are professedly within the per- 
sonal knowledge of the complainant, the mere fact 
that the first Criminal Court believed the com- 
plainant’s statement and convicted the accused 
would not be any evidence of the existence of rea- 
sonable und probable cause if the Appellate Court 
comes fo a contrary conclusion,” 

We agree,if we may say so, with res- 
pect, with this view. Another case on 
which reliance was placed by learned 
Counsel is Ramayya v. Sivayya (13). That 
case is clearly distinguishable. ‘There the 
Plaintiff had been convicted by the trial 
Court and his appeal had been dismissed 
to the Appellate Court. The High Court, 
in revision set aside the conviction. Tre 
Munsif dismissed the suit instituted by 
the plaintiff for malicious prosecution. . 
The Subordinate Judge reversed that. de-- 
cree. He presumed the existence of rea- 
sonable and probable cause and malice 
from the fact that the High Court had 
acquitted the plaintiff. The learned Judges 
who decided the case held that the Sub- 
ordinate Judge was wrong in presuming 
reasonable and probable cause arid malice 
from the judgment of the High Court. At 
p. 9914, the learned Chief Justice, made 
the following observations: 

“The issue in the case was correctly framed but 
the Subordinate Judge does not seem to have ap- 
preciated the actual points which he had to con- 
sider, In his judgment he reviews the facts and 
states (para. 11): ‘In the state of things tne com- 
plaint and the prosecution by the defendant must 
be presumed to have been made maliciously, and 
he goes on in para, 12 ‘I accordingly find the 
issue for the appellants.” If he had simply found 
the issue for the plaintiff, his finding would have 
been one of fact and could not have been questioned 
on second appeal.” . 

On a perusalof the judgment it would 
appear that the view taken by the Judges 
who decided this case is opposed to the, 
ccntention raised before us by learned 
Counsel for the respondent. What- was 

(12) 3 MH OR 238, 

(13) 24 M. 549. 
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held in that case was that the plaintiff 
has always to prove want of reasonable 
and probable cause and also malicious in- 
tention on the part of the defendant before 
he can succeed in claiming damages; and 
malice cannot be inferred from the judg- 
ment of an acquittal passed in favour of 
the plaintiff. Forthe reasons given above; 
we are unable to accept the contention 
that a judgment of conviction passed by 
the trial Court which is subsequently re- 
versed in appeal, can he pleaded asa bar 
in a suit for malicious prosecution. ees 

Now we may proceed to consider the 
evidence which has been produced in the 
case. The case, under s. 506, Penal Code, 
was started by Mauji Ram, against 
Chaturbhuj, plaintiff, on a complaint which 
is printed at p. 6. This complaint 
was filed by him in Court on May 21, 
1929. He stated that on the morning of 
that day he was in a garden belonging 
to Kishori Lal in Mainpuri when Chatur- 
bhuj, plaintiff, Lachmi Narain, Shyam Lal 
and Bishun went to him and suggested to 
him very politely that “he should with- 
draw the proceedings which had been 
-started at his initiation under s. 107, 
Criminal Procedure Code, against them. 
Mauji Ram declined to agree to this re- 
. quest whereupon Chaturbhuj and others 
‘became very much displeased and threa- 
tened to murder him. This story was 
denied by the’plaintiff. The question which 
“we have to consider, is as to whether or 
‘not the complaint made by Mauji Ram 
against .Chaturbhuj and others was without 
any reasonable and proable cause and 
made maliciously. ‘The burden is on the 
plaintiff to prove this point. qd: 

Chaturbhuj, plaintiff, went into the 
witness-box and denied’on oath the charge 
made by Mauji Ram against him. The 
“evidence of Chaturbhuj is printed at 
pp. 8 to 14 of the paper-bock. On be- 
half of the defendant Mauji Ram examined 
‘himself and supported the allegations 
made by him in his complaint. He also 
‘produced in evidence Ali Ahmad, Ganeshi 
Lal and Hadiyar Khan in support of his 
evidence. The learned Subordinate Judge 
who decided this case, believed the evidence 
of Mauji Ram and the above-named wit- 
nesses. The judgment of the learned Sub- 
ordinate Judge is not satisfactory and our 
complaint is that it has been of very little 
assistance ‘to us. Instead of considering 
‘the evidencein the manner in. which it 
Should have been considered he starts 
‘ griticising the judgment of the learned 
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Sessions Judge who had acquitted the 
plaintiff. It looks asif the learned Sub- 
ordinate Judge treated the Sessions Judge 
aS an opposite party in a case and he 
himself adopted the role of the Counsel 
who has to criticise the argument of the 
opposite party on behalf of his client. 
A perusal of his judgment shows that at 
every stage he is anxious to show that the 
conclusion of the learned Sessions Judge, 
who acquitted the plaintiff, is wrong. 
This was not the right method of appro- 
aching the case before him. In our 
opinion the ‘learned Subordinate Judge 
should not have bothered himself about 
the view taken by the Criminal Court. 
He should have carefully and clamly con- 
sidered the evidence which had been 
produced before him and then decided 
the question as to whether the plaintiff had 
made out a case against the opposite 
party or not. In his anxiety to score point 
after point against the Sessions Judge, the 
learned Subordinate Judge had to make 
statements in his judgment which arè 
difficult to understand. At one place we 
find that he was considering the evidence 
of Hadiyar Khan, a witness examined by 
the defendant. He does not refer to the 
erguments of the plaintiff's Counsel as 
to why this witness should not have been 
believed. On the other hand, ke finds 
fault -with the learned Sessions’ Judge 
for not having accepted the evidence of 
Hadiyar Khan. This-is what he says in 
his judgment at p. 71: 
Hadiyar Khan's evidence is sought to be rejected 
on the ground that he had been convicted of com- 


mitting a riot once. Rioters and assaulters ara 
often brave persons only with the defect that they 


‘get excited on seeing some injustice being committed 
-somewhere. 


They cannot be classed among the 


liars.” ‘ 
Now it will be noliced ihat the plaintiff's 
Counsel had crogs-examined this witness 
on the question of his conviction in a riot 
The witness admitted that he had 
been prosecuted in a riot case but asserted 
that he had been acquitted. Eventually it 
was found that this statement was. not 
quite accurate. He had been convicted by 
atrial Court but the sentence had been 
redticed in appeal. In these circumstances 
the plaintiff's Counsel must have been fully 
justified in asking ihe Courtnot to believe 
the evidenceof amen who had perjured 
himseff. The learned Suberdinate Judge 
does nottake any notice of this perjury. 
On the other hand hetexpresses an opinion 
that persons who commit riot are brave 
people. We are not concerned in this 
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case in deciding whether such persons 
are brave or cowardly, nor is there any 
necessity 10 go into the question whether 
these brave people get excited on seeing 
some injustice being done because these 
points have nothing to do with the question 
before us. The learned Subordinate Judge 
in his judgment does not give his reasons 
for believing the evidence of the defendant 
and his witnesses in preference to the 
evidence ofthe plaintiff. In first appeals 
this Court is generally very reluctant to 
interfere with tke finding of the Court below 
cn a question of fact. It was argued 
before us by learned Counsel ap- 
pearing for the respondent that as in 
the case before us on fact, there is a finding 
against the plaintiff, we should not 
reverse it. As we have already pointed out 
the findings of fact arrived at by the Court 
below are entitled to very great respect 
and weight, but at the same time this Court 
is justified in insisting that the judgment of 
the Court below should show that the evi- 
dence was carefully weighed and consider- 
ed. In the case before us we find no such in- 
dication and it is, therefore, necessary for us 
to examine the evidence ourselves and 


then come to a decision in the case. 
We have had the benefit of very able 
arguments on both sides. The entire 


evidence, was read over to us and very 
ably criticised by learned Counsel appear- 
ing on either side. 

After a consideration of the evidence 
produced on both sides and taking into 
consideration all the surrounding circum- 
stances we have arrived at the conclusion 
that the charge which Mauji Ram made 
against Chetturbhuj plaintiff, under s. 506, 
“Indian Penal Code, was not at all true. 
From the pedigree which has been given 
in the beginning of this judgment it will be 
seen that Maujiis an uncle once removed 
of Chaturbhuj, plaintiff. The evidence 
produced in the case shows that Chatur- 
phuj’s father died when he was a minor 
and it appears that Mauji Ram through the 
mother ofthe plaintiff managed the estate 
of Chaturbhuj until the latter attained 
majority. The evidence makes it abund- 
antly clear that since several years the 
feelings between the two parties have 
been strained. There has been civil litiga- 
tion between them as well as some 
criminal cases, We have not thee least 
doubt incur find that bitter enmity exists 
between Chaturbluj and Mauji Ram 
since several yeats. fo in considering 
the evidence which has heen produced, 
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we have to keepin view this fact that 
the parlies are enemies. Ifwe are to 


accept the statement ot Mauji Ram then’ 
the position at the time of the complaint 
made under s. 506, Indian Penal Code, 
was something likethis:In 1916 in a 
civil litigation Chaturbhuj sided with the 
adversary of Mauji Ram. One Ram Sarup 
Gupta, a Tehsildar of Dholpur who was 
a social reformer in the cause of the 
depressed classes, had after his retirement 
settled down in the village of the defend- 
ant. This man wasa great friend of Mauji 
Ram and, consequently an enemy of 
Chaturbhuj. In 1917 a dacoity is said to 


have been committed at the house 
of Ram Sarup Gupta who resided 
in the village of Nayabans at a 


distance of two furlongs from the village 
of Khairgarh in which the plaintiff and 
the defendant resided. On hearing the 
alarm raised Mauji Ram sent his men to 
help the victim of the dacoity. Chaturbhuj 
advised Mauji Ram not tosend his men 
and when Mauji Ram insisted Chatur- 
bhuj fired a gun, In an enquiry made 
by the Police Mauji Ram according to his | 
oxn statement made a statement before 
the Police that Chaturbhuj was respon- 
sible for this dacoity and Mauji Rem says 
that on account of his statement the licen- 
ses in respect of arms held by Chatur- 
bhuj were cancelled and the name of 
Chaturbhuj was entered as a history 
sheeter. One Ajudhia Prasad had com- 
plained under s. 107, Criminal Procedure 
Code, against Ram Sarup Gupta. ` 
Chaturbhuj gave evidence before the 
Police on one side and Mauji Ram gave 
evidence for Ram Sarup Gupta. One Bha- 
bhuti had filed a complaint some years 
before against Chaturbhuj under s. 498 
and Mauji Ram admits that it was he 
whohad instigated Bhabhuti to file this 
complaint. Then there was a case under 
s. 107, Criminal Procedure Code, between 
high and low class Hindus in which Mauji 
Ram sided with one party and Chaturbhuj 
with the other, and during the continu- 
ance of that proceeding Ram Sarup Gupta 
was murdered. In 1928 a District Board 
election tcok place. Kedar Nath, Mauji 
Ram and Chaturbhuj were candidates. 
Chaturbhuj withdrew in favour of Kedar 
Nath, so there was straight fight between 


Mauji Ram on one side and Kedar 
Nath on tHe- other :nd Mauji Ram 
won by a majority of 73 votes. 


On March 15, 1929,ina civil case Mauji 
Ram and Chaturbhuj were’ witnesses on 
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opposite sides. Mauji Ram's case is that 
on March 14, 1929 a meeting was held at 
the place of Chaturbhuj where it was 
resolved to give him physical injury. 
Then we find that a complaint had been 
made by Mauji Ram against Chaturbhuj 
to the Superinte.dent of Police in pursu- 
ance of which Chaturbhuj was prosecuted 
unders. 107, Criminal Procedure Code. 
On the other hand we have the statement 
of the plaintiff who admits that Bhabati 
had prosecuted him at the instigation of 
Mauji Ram. He further admits that two 
or four months before the proceedings 
under s.107, Criminal Procedure Code 
started, he apprehended that Mauji Ram 
might take his life and properly and that 
Mauji Ram was angry with him since 
seven years. He also admitted thatin1917 
Maui Ram had prosecuted him under 
s. 107, Criminal Procedure Code, but that 
matter was compromised. He further stat- 
ed thatin connectica with the dacoity at 
the house of Ram Sarupin 1917 his arms 
had been confiscated. These were the 
circumstances at the time when the plaint- 
iff is alleged to have threatened Mauji 
Ram and in respect of which the charge 
under s. 506, Indian Penal Code, was 
made. 

Mauji Ram in his plaint, to which a 
reference has already been made, stated 
that on his refusal to agree to the request 
made by the plaintiff he and his com- 
panions got angry and told him that he 
would meet the same fate as had befallen 
Ram Sarup Gupta. Jt appears that ac- 
cording to Mauji Ram, Ram Sarup Gupta 
was murdered at the insligation of Chatur- 
bhuj plaintiff. It is said that when Mauji- 
Ram refused to compromise the matter 
as suggested by Chaturbhuj, the latter 
told him that he would meet the same 
fate as had befallen Ram Sarup Gupta. 
The evidence of Mauji Ram is supported 
by Ganeshi Lal, Ali Abmad Khan and 
Hadiyar Khan. Taking into consideration 
the circumstances of the case we lind it 
very difficult to believe that the plaintiff 
could Lave gone to Mauji Ram at the 
house of his relation Kishori Lal in Main- 
puri. Mauji Ram in his evidence states 
that early in the morning at about 7 he 
reached the place of Kishori Lal and 
within a few minutes the plaintiff and his 
companione came up there. The story 
appears to be highly improbable. 

it was argued by the learned Counsel ap- 
pearing for the respondent that there was 
nothing improbable in plaintiff's approac:- 
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ing Mauji Ram in order to seltle the 
matter, but we are nol prepared to ac- 
cede to this contention taking into con- 
sideration the bitter enmity which exists 
between the parties. Jf Guaturbhuj had 
been anxicus to approach Mauji Ram 
with a view to settlement, the probabili- 
ties are that he would have adopted some 
other and better method. We woull 
have expected him to approach such people 
who have some influence wih Mauji Ram 
and to ask them to intervene and get the 
matter settled. The story put forward by 
Mauji Ram, if accepted, means that the 
plaintiff was very desirous of courting 
trouble, and with a view to get evidence 
against him, he went to Mauji Ram to 
utter a threat in the presence of other 
persons. Thisis a thing whicn we cannot 
believe. Gəneshi Lal is a relation of 
Mauji Ram and it is said that the plaini- 
iffs had sent for Ganeshi La! to go with 
him in order to induce Mauji Ram to 
settle the matter by way of compromise. 
It is said by Ganeshi Lal that the man 
who went to fetch him told him nothing. 
All that he was told was that Chaturbhuj 
wanted him. This is another improbable 
story. Ganeshi Lal is a near relation 
of Mauji Ram and if it was the desire 
of Chaturbhuj to get the help of Ganesui 
Lalin order to effect a settlement with 
Mauji Ram, then we would have expected 
Chaturbhuj to go to Ganeshi Lal and frst 
enquire from him whether or not he was 
agreeable to help him in the matter. 
About the evidence of Ali Ahmad Khan, 
it has to be borne in mind that both 


these gentlemen are like Mauji Ram 
members of the District Board. The 
suggestion of the plaintiff is that tney 


have come forward to render help to Mauji 
Ram in view of their friendship with him. 
Tnois is not ab all improbable. We tind 
that Ali Ahmad Khan and Hadiyar Khan 
are not residents*of Mainpuri but belong 
to villages which are at a distance from 
esch other. Ali Ahmad Khan says in his 
evidence that his wife had been ill and 
he was anxious to hire a house belong- 
ing to Kishori Lal and with that objec: 
in view he went tosee him in the morn- 
ing, on wnich Mauji Ram was threatened. 
He saw Mauji Ram in the garuen of 
Kishori Lal. He furthe® deposed that 
Chalurbbuj had threatened Mauji Ram 
as alleged. It is curious that this witness 
thougn he had gone all Me way to, hire 
a house from Kishori Lal, never made 
an effort even to elquire wnetner there 
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was any house of Kishori Lal which he 
could get on rent." The evidence of 
Hadiyar Khan is also highly improbable. 
He states that on May 21, he met Cha- 
turbhuj near the house of Kishori ial 
when Cha‘urbhuj told him that he had 
gone to Mauji Ram to compromise the 
case under s. 107, Criminal Procedure 
Code, but that Mauji Ram had not agreed 
to the request. 

The witness deposed further that Cha- 
turbhuj told him that Mauji Ram would 
meet the same fate as Ram Sarup Gupta 
and that COhaturbhuj was at that time 
very angry. We find it difficult to be- 
lieve that Chaturbhuj should have taken 
into his head to repeat his threat in the 
presence of Hadiyar Khan. There could 
have been no need for him to have 
told tLis gentleman Hadiyar Khan as to 
what tureat he had uttered against Mauji 
Ram. In cross-exemination this witness 
was asked whether he had keen convicted 
in a criminal case. He admitted that he 
dad been prosecuted in a riot case, but 
peposed that he had been let off in ap- 
heal. The plaintiff put in evidence the 
former statements which this witness had 
made in proceedings under s. 107, Crimi- 
nal Procedure Cade, to show that he had 
been convicted, but the Appellate Couw:t 
had reduced the sentence. 

The learned Subordinate Judge appears 
to have omitted to take into consideration 
that this witness was quite prepared to 
make a statement which was not quite 
true. It was argued by the learned 
Counsel for the respoudent that the plaint- 
ifs staiement is not supported by any 
other evidence. Mauji Ram had stated 
that certain other persons had accom- 
panied the plaintif when he went and 
threatened him with murder and that 
those persons should have been produced. 
This argument leads ws nuwhere. Of 
course if tue plaintiff had produced them 
it would have been better, but the mere 
fact that he did not produce any of the 
person who it is alleged hed gone with 
him is no reason why his own testimony 
should not be considered on its merits. 
The story which has been put forward by 
Mauji Ram appears to us to be highly 
improbable ane we are not prepared to 
believe the evidence of Mauji Ram and 
his wiimesses It is true that there exists 
bitter enmity KN Mesuji Ram and the 
plaintiff, but that cuts both ways. When 
Chaturbhuj plaintiff®made no effort to 
compromise the case which was being 
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bitterly fought on both sides it is difficult 
to believe that all of a sudden he would 
take it intohis head to go and make a 
request to Manji Ram to compromise it. 

The plaintiff was aware that the case 
under s. 107, Criminal Procedure Code, 
was being fought between him and Mauji 
Ram bitterly and so it is highly im- 
probable that during the pendency of that 
case he should have gone to Mauji Ram 
to make a request for settlement of the 
dispute. The plaintiff knew that there was 
enmity and he would have taken very good 
care to see before approaching Mauji Ram 
that there was a reasonable likelihood of 
his request being acceded to. The evi- 
dence and the circumstances are all in 
favour of the plaintiff's version and 
against Mauji Ram. It appears to us that 
Mauji Ram charged the plaintiff under 
s. 507, Penal Code, with a view to streng- 
then his case under s. 107, Criminal Pro- 
cedure Code, which was then pending. 
We donot think thet there is any truth 
whatsoever in the siory set up by Mauji 
Ram. The plaintiff has stated on oath that 
he never went to Mauji Ram in the 
garden of Kishori Lal and he never uttered 
any threat of murderto him as deposed 
to by Mauji Ram. We are of opinion that 
the evidence of the plaintiff on this point 
is true and it must therefore be held that 
the plaintiff was prosecuted without any 
reasonable and probable cause and mali- 
ciously by Mauji Ram. ' In our opinion the 
plaintiff was entitled to a decree for damages 
against Mauji Ram. 

The next question which we have to con- 
sider is as to the amount of damages which 
should be awarded io him. From the evi- 
dence produced in the case it appears that 
both the plaintiff and the defendant are 
well-to-do zamindars and own extensive 
zamindari properly. The defendunt on 
account of his enmity with the plaintiff 
prosecuted him without reas neble and pro- 
babile cause and maliciously and that is a 
serious matter. He is, therefore, entitled to 
substantial damages. The plaintiff had 
claimed a sum of Rs. 7,740 on account of 
damages. He attempted to prove the fol- 
lowing items: viz, that (1) Rs. 3,240 were 
paid tolis Pleaders, (2) Rs. 1,000 were 
spent in connection with the witnesses sum- 
moned in the case, (3) Rs. 2,500 were claim- 
ed for loss of mental:.nd physical comfort, 
(4) Rs. 1,000 for tLe loss of business. 

The learned Subordinate Judge held that 
so far as the loss of business was con- 
cerned, the plaintiff had failed tomake out 
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any case. As tegards the item claimed on 
account of mental and physical discomfort, 
the learned Sdbordinate Judge held that the 
plaintiff was entilled to a sum of Rs. 1,060. 
In respect of the first two items of Rs. 3,240 
and Rs. 1,000 the learned Subordinate Judge 
held tha! the plaintiff should get only one- 
fourth of this as there were some other 
accused and he assumed that they must 
have also contributed money towards the 
expenses of the case. This view of the 
learned Subordinate Judge is not justified. 
The plaintiff has given evidence which has 
not been contradicted that he paid the fee 
of his Counsel and also spent a sum of 
Rs. 1,000 in connection with summoning 
and dieting witnesses, kc. No attempt was 
made by the opposite party to challenge 
this evidence of the plaintiff. It was open 
to the defendant to show that as a matter 
of fact the plaintiff alone had not defrayed 
all the expenses and that other defendants 
who are not parties to ihe present suit had 
also spent money towards the expenses of 
the case. Had they done so, then there 
would have been a justification for curtail- 
ing the amount claimed by the plaintiff, 
but in the absence of any evidence on that 
point, we are of opinion that the plaintiff 
was entitled to recover the whole amount 
spent by him. The result, therefore, is that 
in our opinion the plaintiff is entitled to 
recover the following amounts by way of 
damages: 


S. 
3,240 fee of Counsel 
1,000 expenses in connection with wit- 
nesses 
1,060 on account of physical and mental 
discomfort 





5,300 

For the reasons given above we allow this 
appeal, set aside the decree of the Court 
below and grant the plaintiff a decree for a 
sum of Rs. 5,300 with proportionate costs in 
both the Courts. 

We now come to the other appeal which 
relates to the case started by the appellant 
under s. 107, Criminal Procedure Code. On 
March 16, 1929, Mauji Ram made an appli- 
cation to the District Magistrate of Mainpuri 
in which he complained tnat he had received 
news that alarge party of odadmashes had 
gathered in Khairgarh village and they 
appeared to be anxious to commit such acts 
as to bring out a serious occurrence in the 
village and for that reason there was 
danger. If proceedings to stop this were 
not taken, there might be trouble. He 
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further menioned that between 8 and 9 
P. M. on March 14, 1929; he and his pairokar 
were going tothe Court of the District Judge 
of Mainpuri in order to give evidence ina 
case when they found some branches of 
trees on the road near Kalhur with a view to 
stop his motor, but his driver cleverly passed 
tLe car. Further he complained that he 
had learnt that Amarchand and some other 
relaticns of his had been stopped by armed 
men at a short distance from Mainpuri. 
He, therefore, prayed for suitable action. 
Later on ib appears that Mauji Ram comp- 
lained to the Superintendent of Police of 
Mainpuri on the same date and he directed 
the Sub-lnospector of Pharha that as Maaji 
Ram was complaining that he was in danger 
of his life on account of the activities of 
Chaturbhuj, some action under s. 107, 
Criminal i’rocedure Code, should be taken 
against Chaturbhuj. 

On April 6, the Sub-Inspector made a 
detailed report praying that action should 
be taken against Chaturbhuj and seventeen 
others under s. 107, Criminal Procedure 
Code. In this the various activities on the 
part of Cnaturbhuj against Mauji Ram were 
enumerated and then the case started against 
Chaturbhuj which eventually ended in his 
discharge by the learned Sessions Judge 
as already mentioned. 

The question which we have to consider is 
whether the proceedings under s. 107, 
Criminal Procedure Code were started by 
Mauji Ram with malice and without reason- 
able and probable cause as alleged by the 
plaintiff. As we have already pointed out it 
is for the plaintiff to establish want of 
reasonable and probable cause and further 
he has to prove that there was malice on the 
part of the prosecution. 

The evidence produced in the case clearly 
goes to show, as has already been pointed 
out, that there is enmity between Mauji 
Ram and Chiturbhyj which is of long-stand- 
ing. They have been fighting civil suits 
and they have been taking sides with the 
opponents of each of them ; for insiance, if 
there was a case in which Mauji Ram was 
helping one party then Chaturbliuj was 
certain to be on the opposits side and so on. 
The plaintiff went into the witness-box and 
stated that Mauji Ram had no reasonable 
and probable cause for his prosecution 
under s. 107, Criminal Procedure Code. 
Mauji Ram on the other hand narrated 
variouď points from which the Court was 
asked to gather that he hN reasontble 
grounds for taking eaction against the 
opposite party and it was suggested by him 
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that owing to the existence of enmil 
between him and Mauji Ram, he Gal an | 
ed danger from Chalurbhuj While dealing 
with the case under s. 506, Indian Penal 
Code, we have mentioned the versions of 
both the parties. It appears to us on a 
perusal of the evidence that though the 
enmity had been in existence since a very 
long time, yet there were very few occasions 
on which there was an open show of hostility 
by one side against the other. The fact 
that enmity exists between the parties is by 
itself no reason for one of them to go and 
make s felse complaint against the other 
with a view toinjure his adversary. The 
question which we have to keep in view in 
cases of this description is ‘whether the 
prosecutor had a reasonable and honest 
belief :.s a prudent man that owing to some 
actions by the oppcsite party his life was 
really in danger. Ifa perty goes to Court 
and says that owing to the existence of 
enmity he apprehends danger from his 
adversary, and on that ground he asks the 
Court to take proceedings under s. 107 
Criminal Procedure Code and the Court 
decides the matter against him, then it will 
be very difficult to hold that it was a case 
which was without any reasonable and 
probable cause. The man had believed 
that the opposite party was his enemy and 
he was, therefore, apprehending danger, 
but an enemy has no right to concoct a 
case against his adversary in order to put 
him to trouble, and ifin a case it is found 
that with a view to support an imaginary 
story against an enemy, one party fabricates 
evidence to bolster up his case against the 
other, then the prosecutor cannot say that his 
case against the other comes within prob- 
able and reasonable cause. 

In the case before us we find that the first 
point which Mauji Ram wants to make 
against Cuaturbhuj is that in 1917 there 
was a dacoity and on that occasion 
Chaturbhuj fired his gun in order to help 
the dacoits and later Mauji Rem complained 
to the Police and the firearms of Chaturbhuj 
were confiscated and his name was entered 
in the history sheet. Then another admitted 
incident relates to the complaint which 
Bhabhuti had made against Chaturbhuj 
under s. 498. It is a case of both sides that 
that complaint Was made at the instance of 
Mauji Ram. That incident also took place 
several years ago. It appears frop the 
evidence that inDecember 1928 there were 
District Board "elections and Mauji Ram, 
Kedar Nath and plaitftiff stood as candidates 
from one and the safne constituency. The 
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Plaintiff withdrew in favour of Kedar Nath 
with the result that there was a contest only 
between Mauji Ram and Kedar Nath. It 
further appears that it was a close contest 
and Mauji Ram won by a majority of 73 
votes. It would appear that the trouble 
between the parties was this District Board 
election. Mauji Ram resented the action 
of Chaturbhuj in siding with the opponent. 

If the evidence produced in the case is 
carefully scrutinized, it at once becomes 
manifest that the case set up by Manji Ram 
was really a concocted one. (His Lordship 
after examining the evidence proceeded.) 
In these circumstances we are of opinion 
that it must be held that according to the 
evidence produced in the case, the prosecu- 
tion of Chaturbhuj by Mauji Ram was 
without reasonable and probable cause and 
was malicious. The suit for damages should, 
therefore, have been decreed by the Court. 
below. 

The plaintiff claimed damages to the 
extent of Rs. 8,000. The learned Subordi- 
nate Judge has found that the plaintiff spent 
Rs. 3,788 on Counsel’s fee and Rs. 1,212 in 
connection with the summoning and dieting 
of witnesses. In addition to these two 
amounts the plaintiff claimed Rs. 2,000 for 
the loss of mental and physical comfort and 
Rs. 1,000 for loss of business. The learned 
Subordinate Judge allowed the plaintiff 
Rs. 313 on account of mental and physical 
sufferings. The item in respect of damages 
for loss of business was‘disallowed. For the 
first two items the learned Subordinate 
Judge, while holding that the amount had 
been spent allowed plaintiff only Rs. 313. 
The reason which led him to adopt this 
course was that there were 18 accused and 
he took it for granted that the expenses 
must have been defrayed by all of them. 
We find it difficult to agree with this view 
of the leerned Subordinate Judge. The 
Plaintiff had given evidence to show that it 
was he who spent these amounts, and in the 
absence of any evidence to the contrary the 
plaintiff alone was entitled to recover the 
same regardless of the fact that there were 
other accused in the criminal case. In our 
opinion the plaintiff is entitled to the items 
of Rs. 3,788 and Rs. 1,212. In connection 
with item No.3, the learned Sessions Judge 
has allowed him Rs. 313 and to that sum he 
is also entitled. The total amount then 
comes io Rs. 5,313. In our opinion for this 
sum a decree should have been passed in 
favour of the plaintiff. 

For the above-mentioned reasons we 
allow this appeal No. 380 of 1931, set aside 
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the decree of the Court below and grant 
the plaintiff a decree fora sum of Rs 5,313 


With propoftionate costs in both the 
Courts. 
N. Appeal allowed. 
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AND ANOTHER— RESPONDENTS 

Certiorari—Specific Relief Act (I of 1877), s. 45— 
Writ, when available—Another specific remedy avail- 
able, whether conclusive in the matter—Indian Patents 
and Designs Act (II of 1911), ss.9 (2), (3), 65, 77, rr. 
20, 21, 22, 62—“ After hearing the applicant” in s. 
9 (2), meaning of—Controller refusing to issue sub- 
poena—Inherent power of Governor-General in Coun: 
cil to remand appeal under s. 9, to Controller— 
Appeal to Governor-General in Council under s. 9 
(3)—Controller becomes functus officio—Writ under 
s. 42, Specific Relief Act, if can be directed against 
him. 

The issue of writ ofcertiorari or prohibitionis a 
matter of discretion. They are extraordinary reme- 
dies and the Court does not have recourse to them 
except in extraordinary situations in which justice 
cannot otherwise be done. The writ of mandamus can 
no longer be issued by the Calcutta or any other High 
Court, but it is practically replaced in effect by the 
provisions of s. 45 of the Specific Relief Act. The 
exercise of the powers given by that section, how- 
ever, is subject to various provisos, one being that 
the applicant has no other specific and adequate 
legal remedy. [p. 998, col. 2; p. 989, col. 1.) 

Wherever any body of persons having legal 
authority to determine questions affecting the rights 
of subjecte and having the duty to act judicially, 
actin excese of their legal authority they are subject 
to the controlling jurisdiction ofthe High Court] 
Before, however, these extraordinary remedies are 
used, the Court must be sure that they will be 
effective. [p. 999, cols. 1 & 2.] h 

These extraordinary remedies will not be used by 
the Court where there is, as described in s. 45 of 
the Specific Relief Act, another specific and adequate 
legal remedy, such asaright of appeal. The exist- 
ence ofsuch aright of appeal, however, is not con- 
clusive, because it may not be adequate, and in 
some circumstances the remedy given by the issue 
of euch writs may be more speedy and more con- 
venient and the less costly. Rv. North, Ex parte 
Oakey (8), referred to. [p. 1000, col. 1.] 

Once the judgment of the Controller of Patents 
and Designs is made the subject fof an appeal under 
g. 9 (3) of the Patent and Designs Act of 1911, and 
the record has been sent of the Governor-General in 
Council, the Controller becomes functus officio and 
ceases to have seisin of the matter. He has no longer 
any record, and there is no pending proceedings 
before him with which the High Court can interfere 
by writ of prohibition or orders under s, 45, Speci- 
fic Relief Act. [p. 998, col. 2; p. 999, col. 1] 

The Goyernor-General in Council has inherent 
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ei remand the case to the Controller. [p. 1000, 
col. 

The undertaking given not to proceed with the 
matter till ‘decision of this application’ ought to be 
construed to mean the ‘final’ decision, that ig to say, 
the undertaking was in force until a decision had 
been given by Court on appeal, or the time limited 
for appealing had runout. Mahesh Chandre Sadhu 
7 Jogendra Lal Sarcer (2), referred to. [p. 999, col. 


The words "after hearing the applicant and the 
opponent” in s. 9, Patents and Designs Act, cannot 
be read as meaning that the Controller need only 
hear tbe applicant and the opponent, and can refuse to 
hear any evidence which either or both wish to ad- 
duce. ‘Hearing’ means 'the hearing ofthe party and 
his evidence’. [p. 1001, col. 2.] 

The Controller of Patents and Designs must son- 
duct the proceedings under the Act before him upon 
lines which are consonant with natural justice, that 
is to say, the parties must be allowed to decide for 
themselves what evidence and in whatform, is 
necessary to support the case which they desire to 
put forward before the Controller. The result is, 
that the Controller must issue subpænas, if asked for 
by either of the parties in order to enable them to 
enfoice the attendance of any of the witnesses whose 
evidence they desire to place before the Oontuoller, 
His position isthe same as that of any Judge under 
the provisions of O. XVI, r. lof the Code of Civil 
Procedure. But he can refuse to summon witnesses 
where the application is not made bona fide. He 
hag inherent powe1s to prevent abuse of the process 
of the Court, In re National Carbon Co. Incorporat- 
ed (9), referred to. [p. 1002, col. 1.) 


Mr. Ormond (with him Mr. J. K. Ghose), 
for the Appellant. 

Mr. N. Burwell (with him Mr. J. P. 
Mitter (Jr.)), for the Opposite Party. 

Mr. Isaacs (with him Mr. Clough), for the 
Controller of Patents. 


Lort-Williams, J.—This is an appeal 
against an order of Mr. Justice 
Remfiy disinissing an application in respect 
of two orders made by the Controller of 
Patents and Designs, by which he refused to 
issue two subpenas. The learned Judge 
was asked to issue a writ of certiorari 
in order that the orders might be yuashed, 
and to issue a mandatory injunction 
directing the Controller to issue the two 
subpenas. With regard to tne form of 
the application, the learned Judge pointed 
out that it was defective, because the 
remedies asked for would not be effective 
unless the Court also directed the Controller 
to hear and adjudicate on the evidence 
of the two witnesses concerned. The peti- 
tiontrs had applied for a patent in respect 
of an alleged invention ré@lating to steel 
alloys. Their application was opposed 
before the Controller of Patents on the 
grount that the inventiony was not new, 
and had not been sufficien My described in 
the specification. Th@ learned Judge ob- 
served in his judgment that “pending the 
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decision of this application, the 

Controller has undertaken” not to the subpoena. 
proceed with the matter”. The hearing applied for a 


before the Controller had been protracted 
owing to the fact that the petitioners 
obtained time to file affidavits by experts 
in England, or to call such experts. 
Eventually they elected to file affidavits, 
and the Controller directed them to be 
ready with their affidavits and witnesses 
on March 20, 1934. The learned Judge 
next observed that on March 22, the 
opposer was about to close his case, and 
the petitioners, apart from interposing a 
witness, had not opened their case. After 
considerable discussion on that day the 
Controller made an order that the applic- 
ants must file their affidavits by March 
28, and that the opposer must file any 
affidavits in reply ten days thereafter 
These orders seem to show that the 
Controller assumed, from what had already 
taken place, that the applicants did not 
intend to call witnesses other than the one 
whose evidence they had already inter- 
posed, and that otherwise they intended, 
to rely on affidavits. 

The learned Judge observed, and I think 
it is a fair observation, that the applicants 
on March 22, never suggested to the 
Controller that they intended or desired 
to call any further witness or witnesses. 
On the éther hand, owing to the fact that 
proceedings, such as these, are not intend- 
ed to be carried on strictly in the way 
in which a hearing is conducted in a 
Court of Law, there was no definite closing 
of the applicant’s case nor any definite 
statement that they did not intend to call 
further evidence. But an order appears 
to have been made about March 22, by 
the Controller to this effect: 

“Preliminary affidavits of both parties to be 
filed by March 28, 1984, parties respectively 
affording copies to the other side. Affidavits in 
reply within 10 days theréafter. Proceeding ad- 
journed sine die to enable parties after studying 
the affidavits to suggest a convenient date for 
hearing argument”, 

This shows, I think, that at any rate 
the Controller was under the impression 
that no further witnesses were to be called 
by either side, and that all that remained 
to be done was to hear | arguments. 
Owing to the fact that the parties could 
not or did not agree upon a date for this 
hearing, the Controller himself fixed April 
17, for the bearing of arguments. ® There- 
upon the Wetitioners filed the petition 
asking inter alia® for a subpena to 
Mr. Gibson to give evidence as an expert 
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on April19. The Controller refused to issue 
On April 18, the petitioners 
subpena duees tecum to 
Mr. Davar. This application also was 
refused, and jit is these two orders oo 
refusal which are the subject-matter os 
this appeal. The Controller took the view 
that although the petitioners originally 
had the right to call witnesses, having 
regard to the order that they must be 
ready with their witnesses on March 20, 
and to the order of March 22, they could 
no longer claim that as of right after 
April17, and the matter was then within 
the discretion of the Controller. He 
thought that the evidence of Mr. Gibson 
would not be of any assistance to him, 
for reasons which he gave, being mainly 
that this witness would only give evidence 
of facts which had been spoken to at 
considerable length in the affidavits of 
expert witnesses which had been obtained 
in England. Further, the Controller seems 
to have taken the view that what happened 
on March 22, and the order made at that 
time was the result of an agreement 
between the parties, but apparently there 


was no such agreement. The reason 
given for the refusal of the second 
subpena was that Mr. Davar was the 


patent agent for the opposer, and was in 
the position of a Pleader unders. 126 of 
the Evidence Act and, therefore, privileg- 
ed. The facts show that Mr. Davar was 
duly appointed by the opposer to act for 
him as agent in the proceedings before 
the Controller under the Patents and 
Designs Act. 

The learned Judge then proceeded to 
consider whether the Court had jurisdic- 
tion to issue a writ of certiorari or 
prohibition or a mandatory order under 
s.45 of the Specific Relief Act against 
the Controller, and he dealt with the law 
on this subject, especially with the fact 
that under the Patents and Designs Act 
there was a right of appeal to the 
Governor-General in Council, and he came 
to the conclusion that he ought not to 
issue a writof certiorari in the circum- 
stances of this case, and that a mandatory 
injunction would not be effective and, 
further, in view of the fact that the 
applicant had a right of appeal, he was 
unwilling to grant any relief and dismissed 
the application. There can be no doubt 
that the issue of writs of certiorari or 
prohibition is æ matter of discretion, They 
are extraordinary remedies and the Court 
does not have recourse to them except 


> 
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in extraordinary situations in which justice 
cannot otherwise be done. The writ of 
mandamus tan no longer -be issued by 
this or any other High Court, but it is 


practically replaced in effect by the 
provisions of s. 45 of the Specific 
Relief Act. The execrise of the 


powers given by that section, however, 
is subject to_ various provisos, one being 
that the applicant has no other specific and 
adequate legal remedy. 

Mr. Barwell on behalf of the opposer, 
I think, intended to argue that the Court 
has no power to issue 3uch writs against 
the Controller of Fatents and Designs in 
circumstances such as this. I have no 
hesitation whatever in rejecting that con- 


tention. In Rex. v. Electricity Commis- 
sioners (1), Lord Justice Atkin said as 
follows: 


arises whether the persons 
to the remedy which they 
puta stop to the unauthoriz- 
ed proceedings of the Commissioners, The matter 
comes before us upon rules for writs of prohibition 
and certiorari which have been discharged by the 
Divisional Court, Both writs are of great antiquity, 
forming part of the process by which the King’s 
Courts restrained Courts of inferior jurisdicticn 
from exceeding their powers, Prohibition restrains 
the tribunal from proceeding further in excess of 
jurisdiction; certiorari requires the record or the 
order of the Court to be sent up to the King's 
Bench Division, to have its legality inquired into, 
and, if necessary, to have the order quashed. It is 
to be noted that both writs deal with questions of 
excessive jurisdiction, and doubtless in their origin 
dealt almost exclusively with the jurisdiction of 
what is described in ordinary parlance as a Court 
of Justice. But the operation of the writs has 
extended to control the proceedings of bodies 
which do not claim to be, and would not be 
recognized as, Oourts of Justice, Wherever any 
body of persons having legal authority to determine 
questions affecting the rights of subjects and 
having the duty to act judicially, act in excess of 
their legal authority they are subject to the con- 
trolling jurisdiction of the King's Bench Division 
issuing these writs . Lean see no difference 
in principle between certiorari and prohibition, 
except that the latter may be invoked at an earlier 
stage, I£ the proceedings establish that the body 
complained of is exceeding its jurisdiction by 
entertaining matters which would result in its 
final decision being subject to being brought up 
and quashed on certiorari, I think that prohibi- 
tion will lie to restrain it from so exceeding its 
jurisdiction,” 

1 have no doubt whatever that this 
Court has the right to exercise a similar 
controlling jurisdiction to that which is 
exercised’ by the King's Bench Division 
in England, over matters arising within 
the jurisdiction of this Qourt and over 
peisons or bodies exercising duties within 


(1) (1924) 1K B 171; 93 LJK B 390; 130 L T 164; 
Be TP 13 


_ “The question now 
interested are entitled 
now claim in order to 
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the jurisdiction such as are referred to in 
the statement which I have just quoted. 
Before, however, these extraordinary 
remedies are used, the Court must be 
sure that they will be effective. 

Now in this case, after the order had 
been made by Mr. Justice Remfry, the 
Controller, before the order had actually 
been drawn up, procetded to give judg- 
ment. The applicants did not get any 
specific undertaking from the Controller 
not to give judgment until this appeal 
had been heard and decided; and in fact 
they have already appealed against that 
decision to the Governor-General in 
Council under the provisions of s. 9, and 
the provision made in r. 62 of the Act. 
It is clear, therefore, that the Controller 
has ceased to have seisin of the matter. 
The case is now in the hands of the 
Governor-General in Council, being in 
that sense the Appellate Court. So far ag 
there is any record in the legal sense in 
cases such as these, that record has 
already been sent to the Appellate Court. 
The Controller is functus oficios and if 
any writ issued by this Court were direct- 
ed against him he would not be able to 
obey it. There are, in fact, no pending 
proceedings before the Controller with which 
this Court can interfere. For all those reasons, 
therefore, this Court cannot at this time grant 
the remedies which the applictnts sought 
from Mr. Justice Remfry. That this is the 
present position is, I fear, due to some 
extent to a misapprehension on the part 
of the Controller, because, as I have already 
quoted from Mr. Justice Remfry’s judg- 
ment, he gave an undertaking, pending 
the decision of this application, not to 
proceed with the matter. He seems to 
have understood the words ‘this appli- 
cation’ to mean ‘the application before 
Mr. Justice Remfry’, that is to say, he 
was under the impression that his under- 
taking came to an end when Mr. Justice 
Remfry gave his decision. No doubt, 
matters such as these cannot be decided 
upon the mere question of the intention 
of the giver of the undertaking. It must 
depend upon the meaning of the words 
used, and, in my opinion, ‘decision of 
this application’ ought to be construed 
to mean the ‘final’ decision, that is to 
say, the undertaking was -in force until 
a decision had been given by this Court 
on appeal, or ti.e time linited for appeal- 
ing had run out. It is clWious that there 
appear to be hardly®any reported cases 
upon this point. The enly one I have 
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been able to find is the decision of 
Mr. Justice Page and Mr. Justice Graham 
in Mahesh Chandra Sadhu v. Jogendra 
Lal Sarcar (2), This was a decision 
relating to the words of O. XXI, r. 29 
in which it is provided that the Court 
may stay execution of the decree ‘until 
the pending suit has been decided’. It 
was held that the words ‘until the pending 
suit has been decided’ mean ‘until the 
claim in the pending suit has been 
finally decided’, that is to say, by the 
decree in the Appellate Court. In my 
opinion, this is the correct view and 
that was the meaning of the undertaking 
given by the Controller. If that under- 
taking had been adhered to strictly, the 
present difficulties would not have arisen. 
I am satisfied, however, that the breach 
of this undertaking was not intentional 
on the part of the Controller. 

Apart from the considerations with 
which I have dealt, these extraordinary 
remedies will not be used by the Court 
where there is, as described in s. 45 of 
the Specific Relief Act, another specific 
and adequate legal remedy, such as a 
right of appeal. The existence of such 
a right of appeal, however, is not con- 
clusive, because it may not be adequate, 
and in some circumstances the remedy 
given by the issue of such writs may be 
more speedy and more convenient and 
less costly. Thus in the case of R. v. 
North, Ex parte Oakey (3), although an 
appeal was open to an injured party in 
that case, it was held that on the facts 
of that case that fact was no ground for 
refusing prohibition. Lord Justice Atkin 
at page 506* said as follows : 

“Only two grounds were suggested why the writ 
of prohibition should not go. One was that the 
Vicar ought to have appealed from the order to the 
Court of Arches. In the first place, I am person- 
ally far from satisfied that he had any right of 
appeal at all, for I think it is very doubtful whe- 
ther a person who is not a *party to a suit, by 
reason of his neither having been specially cited 
nor having appeared to a general citation can have 
any right of appeal. But ‘whether that is so or 
not, I think it is quite plain that the fact of there 
being a remedy by way of appeal is no answer to 
a writ of prohibition, where the want of jurisdic- 
tion complained of is based upon the breach of a 
fundamental principle of justice, such as I conceive 
to have been the case here. There is plenty of authority 
for the proposition that in such cases prohibition 


will lie notwithstatiding that there is a right of 
appeal", 


(2) 55 C 512; 107 Ind Cas. 79; AIR 19 . 222; 
a2 © W N 181. me aes 
£1927) 1 K BÆN; 96 LIK B77; 1 ; 
71084 1181; 43 T4 R 60. ana 
aana aaa aaa aaa aaa anganan aa aan naaanamaaaamagamaaamamianananagaaanaganaa 
* Page of (1927) 1 K, B.—[Hd.] 
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In this case, at first I was doubtful 
whether the right of appeal to the Governor- 
General in Council was . adequate to 
enable the tribunal to grant the remedy 
asked for by the applicants, that is to 
say, whether the Governor-General in 
Council under this Act has power to 
remand the case to the Controller for 
further hearing or rehearing or to hear 
further witnesses. The power of remand 
is not specifically givenin the Act, whereas 
in the Code of Civil Procedure such power 
is specifically given to this and other 
Courts in India. Rule 62 of the Act which 
contains the provisions relating to appeals, 
makes no mention of any such power of 
remand. Mr. Barwell, however, has drawn 
our attention to an unreported case, in 
which he was engaged, which was tried 
by the Controller of Patents in Calcutta, 
and from which there was an appeal to 
the Governor-General in Council, in which 
an order of remand was made. Moreover, 
I am of opinion, that all Courts of Appeal 
have inherent powers of remand, and in this 
sense, I find it difficult to distinguish 
the power which has been given to the 
Governor-General-in-Council asa Court of 
Appeal from the decision of the Controller 
in Patent cases. In Fletcher Moulton on 
Patents, 1913, at page 284, there is a 
note to the effect that the law officer has 
power to send the case back to the 
Controller for rehearing. The authority for 
this is Warwan's Application Griff (4), 
Chamber’ Application for a Patent 
(5), Lord Buckmaster (then Sir S. O. 
Buckmaster Colicitor-General) said : 

“I always regard an appeal before me strictly as 
a rehearing, and when it comes to hearing witnes- 
ses, it appears to me there is no meaning in an 
appeal if the witnesses are confined to what they 
said before. I understand that my predecessors 
have acted in the same way before as I have. I 
should certainly admit any evidence on both sides, 
unless there was some very good reason why I 
should not”. 

It is to be remembered that the Law 
Officer in England was in the same 
position regarding appeals as the 
Governor-General-in-Council is in India. 
I. is clear, therefore, that the applicants 
have an adequate remedy given to them 
by the provisions Of the Act, and that 
they may raise these matters upon appeal 
to the Governor General-in-Council, and 
if it be necessary, a remand may be 
ordered and further witnesses examined 
by the Controller, or the case may be 
ordered to be reheard. 


(4) L 0043. 
(5) (1915) 32 RP C416 at p.417. 
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A question has been argued at con- 
siderable length by both sides, whether 
the Controller has any discretion to grant 
or refuse the issue of -these subpoenas. 
Mr. Barwell has suggested that there is 
no provision in the Patent Act which 
makes it obligatory upon the Controller 
to hear the evidence of any witness. At 
first sight I was impressed with that 
argument in view of the provisions of 
the Act. Section 9 provides that any 
person may give notice of opposition to 
the grant of a patent on various grounds 
and that where such notice is given, the 
Controller shall give notice of the opposi- 
tion to the applicant, and shall, on the 
expiration of three months, after hearing 
the applicant and the opponent, if desirous 
of being heard, decide on the case. Rule 20 
provides that notice of opposition to the 
grant of a patent should be given in 
duplicate, and one copy should be sent 
by the Controller to the applicant. Rule 21 
provides that within fourteen days of 
giving such notice, the opponent must 
leave at the office a full written state- 
ment in duplicate, setting out fully the 
nature of the opponent’s interests, the 
facts upon which he ‘bases his case and 
the relief which he seeks. The Controller 
must then furnish a copy of the statement 
to the applicant, and the applicant may 
file a reply. If there is a reply, the 
Controller must furnish the applicant 
with a copy of it, and he may file a 
rejoinder. A copy of the rejoinder, if 
any, must be sent by the Controller to 
the applicant. The Controller may require 
at any time that any written statement, 
reply or rejoinder shall be in the form 
of an affidavit. It is clear, therefore, 
that r. 21 provides for something in the 
nature of pleadings. Rule 22 provides 
that on the completion of these proceed- 
ings, that is to say, after the pleadings 
have been closed, the Controller shall 
appoint a time for the hearing of the 
case, and shall give the parties notice of 
such hearing. If either party desires to 
be heard, he shall leave Form 7 at the 
Office. The Controller may refuse to hear 
any party who has not left Form 7 prior 
to the date of hearing. After hearing the 
party or parties desirous of being heard, 
or if neither party desires to be heard, 
then without a hearing, the Controller shall 
decide the case. 

In my opinion, the words ‘after hearing 
the applicant and the opponeni'-in s. 9 
cannot be read as meaning that the 
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Controller need only hear the applicant 
and the opponent, and can refuse to hear 
any evidence which either or both wish 
to adduce. ‘Hearing’ means ‘the hearing 
of the party and his evidence’. If it 
were to be held that s. 9 means that the 
Controller need hear only the applicant 
and his opponent, there would be 
no obligation for him to hear evi- 
dence even by affidavit. It has not been 
suggested that the Controller's discretion 
is such that he may, if he chooses, refuse 
even to accept evidence upon affidavit. 
I can see, therefore, no reason for restrict- 
ing his obligation to that of hearing the 
parties and of considering such affidavits 
as they may file. It must extend to the 
evidence of witnesses if the party chooses 
to call them. We know thatin practice, 
in the great majority of such cases, 
evidence is given by witnesses and 
especially by expert witnesses. But the 
point raised by Counsel for the opponent 
was, that there was no obligation upon 
the Controller to allow such evidence to 
be given, but that s. 65 of the Act gave 
him the powers of a Civil Court, and, 
therefore, if he chose to hear vira voce 
evidence he could do so and had the power 
to administer oaths and enforce the attend- 
ance of witnesses. 

If, therefore, it is obligatory upon the 
Controller to hear viva voce evidence, if 
tendered by either of the parties, it seems 
to follow that he cannot refuse to issue 
subpoenas in order to enforce the attend- 
ance of witnesses. It is to be observed 
that the position in England is different 
to that in this country. There it js 
specifically provided in s. 77 of the Patents 
and Designs Act, 1907, that subject to 
rules under this Act, in any proceedings 
under this Act before the Controller, the 
evidence shall be given by statutory 
declaration in the absence of directions 
to the contrary; but in any case in which 
the Controller thinks it right so to do, 
he may take evidence viva voce in lieu 
of or in addition to evidence by declara- 


tion or allow any declarant to be 
cross-examined on his declaration. It 
is clear, therefore, that under the 
English Act the Controller is under no 


obligation to hear eviden@e viva voce, and 
it is specifically provided that in the 
majority of cases, except where a special 
direction is given to the contrary, evi- 
dence shall be given by magns of stattitory 
declarations. There is no similar provision 
in the Indian Act. It seems to follow, 


e . 
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therefore, that there is no such discretion 
in the Controller here as has been sug- 
gested, and that he must conduct the 
proceedings before him upon lines which 
are consonant with natural justice, that 
is to say, the parties must be allowed 
to decide for themselves what evidence 
and in what form, is necessary to support 
the case which they desire to put forward 
before the Controller. The result is, in 
my opinion, that the Controller must issue 
subpoenas if asked for by either of the 
parties in order to enable them to enforce 


the attendance of any of the witnesses - 


whose evidence they desire to place before 
the Controller. His position is the same 
as that of any Judge under. the provi- 
sions of O. XVI, r. 1 of the Code of Civil 
_ Procedure. 

A number of cases has been referred to 
by Mr. Ormond on behalf of the applicant 
to show that the Court has no discretion in 
issuing ssubpoenas, to witnesses and I do 
not think that the contrary can possibly be 
argued. The parties are entitled as of right 
to summonses to witnesses. In the note to 
the rule referred to, in  Mulla’s Code of 
Civil Procedure, 9th Edition the cases 
on this point are collected. So long as 
the application is made after the institu- 
tion of the suit, the Court is bound to 
issue the summons.. Nor does it matter 
that the application is made at such a 
late stage of the proceedings that the 
witnesses cannot be present in Oourt 
before the final disposalon the suit. The 
Court may in either of these cases refuse 
to adjourn the hearing for the attend- 
ance of the witnesses, but it has no power 


to refuse to issue summonses. The only 
ease in which the Court has power to 
refuse to issue summonses is where 


the application is not made bona fide. 
In such a case the Court may, in the 
exercise of its inherent power to prevent 
the abuse of its own process, refuse to 
In the case of 


issue the summons. | | 
Abdul Bari v. Hrishikesh Mittra (6), 
the late Sir B. B. Ghose described 


the function of the Civil Court in issuing 
summonses as akin to that of a post 
office, and it has no power to refuse issue 
of such summonses. In the case of fora 
Chand Ghose w. Raj Koomar Duss (7), it 


was held that 
“although a party to a suit may not be entitled 
as of right to ask for a postponement to engble him 


(6) OL oh 122 Ind. Cas, 552; AIR 1929 
Cal. 159; Ind. Rul. (1930) Wal. 248, 
„(D5 WRU. 
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to procure the attendance of his witnesses, yet, when 
the trial of the case is delayed, the Court has no 
discretion to refuse an application for summonses 
for witnesses at any time before the case is tried.” 
In the case of Huree Dass Bysack v. 
Meer Moazzum Hossein (8), it was held 
that 
“a party to a suit has a legal right to apply to 
a Court for a summons to a witness or for a com- 
mission to examine a witness. The Court should 
grant the application as a matter of course, without 
considering whether the applicant can derive any 
advantage therefrom”. S 
In the judgment of Mr. Justice Ainslie 
it is said that 
“it is for the party and not for the Oourt to 
consider whether he can derive any advantage 
from his application. If he has delayed it so long 
that he fails to get the process executed in sufficient 
time, he of course must take the consequence of 
his delay and the Court will not adjourn the case 
to remedy his neglect. But unless it appears clearly 
that it is not only improbable but impossible, for 
the process to be effectually issued, the application 
should certainly be complied with. Indeed, I have 
great doubts whether it should not be complied 
with in every instance, as it may happen that the 
case may not be called up for hearing on the day 
originally fixed and possibly the witness or the 
return to the commission might be in Court on the 
day to which it may be adjourned.” f 
Though either party has a right to 
adduce viva voce evidence if he so desires, 
he has no right todemand an adjournment 
for this purpose. The question of ad- 
journment is always within, the discretion 
of the Controller, though like all other 
persons exercising judicial or quasi-judicial 
functicns, such discretion must be exercis- 
ed judicially. Apart, altogether from any 
question of the right of either party to 
call witnesses, when once either party has 
called them obviously the same advantage 
cannot in justice be denied to his 
opponent. The Controller must act im- 
partially and according to rules of natural 
justice, and it would not be just or fair 
to allow one party a free hand in this 
matter and call whatever number of 
witnesses he pleased, and then seek 
to limit the opportunity offered to 
his opponent. As Mr. Justice Panck- 
ridge said in the case of In re 
National Carban Co. Incorporated (9), 
when referring to proceedings before the 
Controller of Pa.ents, 
“the principles underlying the Code, in so far as 
they are principles of natural justice, must of 
course be observed by him, as they must be observed 
by all authorities exercising judicial or quasi- 
judicial functions”. $ 
However, I am satisfied that all these 
matters are well within the jurisdiction 
(8) 15 W R447 at p. 448. 


(9) 38 OW N 729 at p. 735; 152 Ind. Cas. 914; 61 
0 450; 7 R 0329; AIR 1931 Gal. 721. 
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of the appellate tribunal, which has ample 
power to grant appropriate remedies if 
7 should be.deemed just and necessary to 

0 50, - 

The result is that this appeal must be 
dismissed. 

The appellants must pay the opponent's 
costs. There will be no order as to the 
costs of the Controller. Refreshers will 
be allowed to Counsel. 
Jack, J.—I agree. 


D. Appeal dismissed. 


PATNA HIGH COURT 
Special Bench 
Letters Patent Appeal No. 14 of 1935 

March 23, 1936 

COURTNEY-TERRELL, ©. J., MAOPHERSON AND 
FAZL Aur, JJ. 

DUKHA LAL CHOUDHURI—PLAINTIFF— 

APPELLANT 
Ersu vs 
Musammat MANABATI AND OTARRS—DEFEN- 


DANTS— RESPONDENTS. 

Bengal Tenancy Act (VILI of 1885), ss. 38, 52— 
S. 38, if applies only to occupancy tenants—Istim- 
rari mukarrari tenant, rf can claim reduction 
under s. 38—S. 52, scope of—Conditions of applica- 
bility—Contract—Construction—Principles of natural 
justice, when can be invoked. 

Section 38, Bengal Tenancy Act, applies only to an 
occupancy tenant and not to all classes of tenants. 
There is no justification for extending the principles 
underlying s. 38, Bengal Tenancy Act, to a tenant 
holding under an istimrgri mukarrari lease. Hence 
there can be no warrant for holding that a tenant 
who holds under an istimrari mukarrari lease is 
entitled to claim reduction of rent on the ground 
that his land has permanently deteriorated or has 
become useless for cultivation. Dukha Lal Chaudari 
v. Manabati, 156 Ind. Oas. 407, reversed. Arun 
Chandra Singha v. Bhagaban Chandra (5), relied on. 
Sukhraj Rai v. Ganga Dayal Singh (1), dissented 
from. 

Section 52, Bengal Tenancy Act, is general and 
applies to all classes of tenante but is applicable 
only when there is found to be any deficiency in 
the area of the holding or tenure from whatever 
cause, though it will be found as a matter of ex- 
perience that many of the cases in which abatement 
of rent is allowed under this section are cases of 
diluvion. 

Where the rights and liabilities of the parties 
are regulated by contract the terms of which could 
not be said to have been unfair at the date when 
the contract was entered into, the principle of 
natural justice cannot be invoked to relieve one of 
the parties of some hardship which might have 
been provided against in the contract but which 
the parties bave omitted to provide for. 

L. P. A. from the decision of Mr. Justice 
James, dated February 26, 1935, as reported 
in 156 Ind. Cas. 407. nates 

Messrs. M. N. Pal, Navadwipa Chandra 


Ghose and S. K. Ray, for the Appellant, 
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Messrs. Manohar Lal and N.C. Ray, for 
the Respondents. ; 

Fazi Ali, J—This isan appeal under the 
Letters Patent from the decision of a Judge 
of this Court in a second appeal arising out 
of a suit for arrears of rent in respect of an 
istimrari mukarrari tenure held by the de- 
fendants. Theonly substantial point which 
was raised in defence isset out in para. 
4 of the written statement which runs as 
follows: 


“The entire mukarrari property aforesaid was 
from before the years in suit subject to diluvion 
and was full of sand and jungle and was quite 
unfit forcultivation on account of overflow of the 
river Kosi. Hence the plaintiff is not at all en- 
titled to get rent for the yearsin suit, rather this 
defendant is entitled toan “abatement of rent,” 


The learned Munsif before whom the 
suit had been instituted deputed a Com- 
missioner to make a local investigation and 
report whether the land in suit was fit for 
cultivation during the years in suit. 
When the Commissioner went to the spot he 
found that out of 107 bighas odd of land 
comprised in the tenure, 81 bighas odd 
were covered with jungle, 21 
bighas bad certain crops and the remaining 
4 bighas odd were cultivated hut bore no 
crops at the time. Aftera minute obser- 
vation of the condition of the land the 
Commissioner came to the conclusion that 
no portion of the land could shave been 
fit for cultivation during the years in 
suit and the learned Munsif relying on his 
report which was supported by the oral 
evidence of the defendant held that the 
plaintiff was not entitled to recover any 
rent for the period in suit. When the 
case wentup in appeal the learned District 
Judge accepted the finding of the Munsif 
that the lands were not fit for cultivation 
buthe assessed a nominal rent of four 
annas a bigha upon the land on the basis 
that some profit , could be made by the 
defendants even out of the jungle lands 
for the purpose of grazing cattle; for this 
the tenants should be required to pay rent. 
From the decision of the learned Judge 
the plaintiff appealed to the High Court 
claiminig his full mukarrari rent, while 
the defendants preferred a cross-objection 
claiming complete abatement of rent. 
The appeal was heard by Mr. Justice 
James who reversed the decision of the 
District Judge andrestored the judgment 
of the Munsif. The plaintiff has now 
preferred this appeal unNer the Létters 
Patent. . 

It is no longer disputed that the land 
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was in fact wholly unfit for cultivation and 
was not cultivated during the years in 
suit; it is also conceded that if the de- 
fendants had been occupancy raiyats, they 
would, on the findings arrived at by the 
Courts below, be entitled to claim reduc- 
tion of rent under s. 38, Bengal Tenancy 
Act. It is, however, strongly contended 
that a tenant holding under an istimrari 
mukarrari lease cannot avail himself of 
the benefit of s. 38. The Courts below 
have rejected this contention and held 
that the principle underlying s. 38 is ap- 
plicable to all tenancies and for this view 
they have relied upon the decision ofa 
Division Bench of this Court in Sukhraj 
Rai v. Ganga Dayal Singh (1), which 
again appears to be based on the de- 
cisions of Sir Barnes Peacock in Hnayut- 
oollah v. Elahibuksh (2), and Afsurood- 
deen v. Shuroshee Bala Debi (3). As one 
of the contentions on behalf of the ap- 
pellant was that Sir Barnes Peacock has 
stated the law in too wide terms it 
becomes necessary to examine the question 
in some detail. In Enayutoollah v. 
Elahibuksh (2) the tenant who was sued 
claimed reduction on the ground (1), 
that part of his land had been washed 
away, and (2) that part of it had been so 
covered with sand as to have been rendered 
wholly useless. A question then arose as 
to whether there was anything in the origi- 
nal lease by which the tenants had been 
inducted on the land to prevent them 
claiming reduction. Sir Barnes Peacock, 
©. J. and Shambhoo Nath Pandit, J. 
remanded the case for a determination of 
the terms of thelease but in so remand- 
ing it held that if either of the two alle- 
gations made by the tenant was proved, he 
was entitled to claim reduction of rent. 
In the judgment in that case which was 
delivered by Sir Barnes Peacock he refer- 
red to the following passage in Bacon's 
Abridgment, 7th Edn., Vol. 2, p. 63: 

“In this place we are to consider whether the ten- 
ant shall pay the whole rent, though part of the 
thing demised be lost and of no profit to him, or 
though the use ofthe whole be for some time inter- 
cepted, or taken away without his defsult; and 
here it seems extremely reasonable that, if the use 
of the thing be entirely lost or taken away from 
the tenant, the rent ought to be abated or appor- 
tioned because the title to the rent is founded upon 
this presumption, that the tenant enjoys the thing 


during the contract, and therefore if part of the 
land be surrounded or covered with the gea, this 


EP LT sefi 63 Ind. Cas. 219; A I R 1922 

169; 6 P L J 665; (1992) Pat. 139. pet 
(2) W_R (1864) Act X, 42. 
(3) (1863) 1 Marsh Rep. 558; 2 Hay 664, 
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being the act of God, the tenant shall not suffer by it, 
because the tenant without his default wants the 
enjoyment of part of the thing which was the 
consideration of his paying the rent; nor, has the 
lessee reason to complain, because, if the land had 
been in his own hands he must have lost the bene- 
fit of so much as the sea has covered.” 

Sir Barnes Peacock then proceeded to 
observe: 

“We think that that rule is founded onthe prin- 
ciples of natural justice and equity, that if a land- 
lord let his land at a certain rent to be-paid during 
the period of occupation, and the land is, by the 
act of God, put in such a state that the tenant 
cannot enjoy, the tenant is entitled to an abate- 
ment.” 

Again in Afsuroodden v. Shoroshee Bala 
Debi (3), the learned Chief Justiceobserved: : 

“Ifa man stipulates to pay rent, it is clear he 
engeges to pay it as a compensation for the use 
of land rented, and, independently of s. 18, Act 
X of 1859, we are of opinion that, according 
to the ordinary rules of law, if a talookdar agrees 
to pay a certain amount of rent, the tenant of 
it is exempt from the payment of the whole 
rent ifthe whole of the land be washed sway or 
of a portion of the rent if portion only be washed 
away. According to English Law a tenant is entitled 
to abatement in proportion to the quantity of land 
washed away, and he is entitled to that abate- > 
ment in a suit brought by the landlord for arrears 
of rent.” 


I think that properly speaking the 
observations of Sir Barnes Peacock should 
be discussed under two heads because in 
his opinion a tenant is entitled to claim 
abatement of rent (1) in the case of diluvion, 
and (2) where the land. is not covered 
with sand asto be unfit for cultivation. 
Now, whatever may “be the state of the 
law in England it has always been held 
in this country that a tenant, whether 
he bean occupancy raiyat or otherwise, is 
entitled to abatement of rent if the whole 
or part of the land held by him is diluviated. 
This principle has now received statutory 
recognition and is embodied in s. 52, 
Bengal Tenancy Act. The observations 
of Sir Barnes Peacock therefore in so far 
as they related to the right of a tenant to 
claim abatement in case of diluvion, were 
fully justified and there is nothing in the 
passage quoted by him from Bacon's 
Abridgment or in the observations made 
by him in Afsurooddeen v. Shoruskee Bala 
Debi (3), which was purely a case of dilu- 
vion to which exception need now be 
taken. But in Enayutvollah’s case (2) Sir 
Barnes Peacock dealing with the conten- 
tion of the tenant that a part of his land 
had been rendered useless on account of 


deposit of sand said : 

“With regard to the land alleged to have been 
covered by sand, the Judge of ‘the first Court will 
have to inquire if that portion was covered by 
sand and thereby deteriorated or. rendered wholly 
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useless ; because if the land has been deteriogated 
or rendered wholly useless by the act of God, the 
tenant would be entitled to an abatement provided 


that there was no stipulation to the contrary in 
the kabuliyat.” | 

It is the view of law which is suggested 
in this passage that does not seem t- be 
quite in consonance with the English 
authorities as will appear from the follow- 
ing observation made by Lord Atkinson in 
Matthey v. Curling (4) at p. 232*: 

“I cannot find any case in which the rent re- 
served by a lease was apportioned simply because 
the lessee was deprived of the use and enjoyment 
of a portion of the demised premises, his title to 
that portion not being either assailed, displaced or 
weakened. On the contrary, the trend of the 
authorities is, I think, strongly against any such 
result.” 

The matter seems to have been discussed 
at length in Arun Chandra Singha v. 
Bhagaban Chandra (5), where Rankin, C. J., 
referring to the passage which I have already 
quoted from Sir Barnes Peacock’s judg- 
ment, said: 

“In this sentence the learned Ohief Justice would 


seem to have outstripped the English Law and left 
it far behind.” 

It may be stated here that in 1864, when 
Enayutoollah v. Elahibuksh (2) was decid- 
ed, the Act which was then in force was 
Act X of 1859. The only section of that 
Act which is relevant to the present discus- 
sion is s. 18 which ran as follows: 

“Every raiyat having a right of occupancy shall 
be entitled to claim an abatement of the rent 
previously paid by him, if the area of the land 
has been diminished by diluvion or otherwise, or 
if the value of the produce of the productive powers 
of the land have been decreased by any cause 
beyond the power of the raiyat, or if the quantity 
of land held by the raiyat has been proved b 
measurement to be less than the quantity for whic 
rent has been previously paid by him.” 

The provisions of that section have since 
been split up and re-enacted in two sepa- 
tate sections, these being ss. 38 and 52, 
Bengal Tenancy Act. Section 38 provides 
for cases where the soil of the holding 
has without ihe fault of the raiyat be- 
come permanently deteriorated by deposit 
of sand or other specific causes sudden 
or gradual. Section 52 deals with cases 
where the whole or part of the tenant's 
land is lost to him by reason of diluvion 
or other similar causes. The point which 
is to be borne in mind is that while s. 52 
is general and applies to all classes of 
tenants, s. 38 has been made applicable 
only to an*occupancy tenant. I think from 

(4) (1922) 2 A O 180; 91L J K B 593; 127 L T 247; 
66 S J 386; 38 T L R 475. 

(5) 35 C W N 1011; 133 Ind. Cas 577; A IR 1931 


va 537; 59 O 155; 54 C LJ 31; Ind. Rul. (1981) Cal. 


*Page of (1922) 2 A. 0.—[Ed.] 
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this it may be pertinently argued that if 
the legislature intended that the principle 
underlying s. 38 should be applicable to 
all classes of tenants, it would not have 
confined it merely to occupancy tenants 
and the section might have been drafted 
in general terms ass. 52 has been drafted. 
Thus, if we areto decide the present case 
merely upon the express provisions of the 
Statute, there can be no warrant for hold- 
ing that a tenant who holds under an 
istimrart mukarrart lease is entitled to 
claim reduction of rent on the ground that 
his land has permanently deteriorated or 
has become useless for cultivation. But 
it is said that the right of sucha tenant 
is based upon the principle of natural 
justice and equity. In my opinion, however, 
the obvious answer to this argument is 
that the principle of natural justice which 
is invoked on behalf of the tenant must 
be one which does equal justice to the 
landlord. In the case of an oc 
cupancy tenant the landlord is entitled to 
claim an enhanced rent under certain con- 
ditions which are specified ins. 30, Bengal 
Tenancy Act, and the tenant has a corres- 
ponding right to claim reduction where 
his land becomes permanently deteriorated. 
In a case however where the rent has 
been permanently fixed by contract it is 
obvious that the landlord cannot claim 
any enhancement, if the productivity of 
the land is increased. Is it then just to 
hold that such a tenant is entitled to 
claim reduction where the productive 
capacity of the land had decreased? It 
appears tome that where the rights and 
liabilities of the parties are regulated by 
contract the terms of which could not be 
said to have been unfair at the date when 
the contract was entered into, the prin- 
ciple of natural justice cannot be invoked 
to relive one of the parties of some 
hardship which might have been provided 
against in tbe contract but which the 
Parties have omitted to provide for. In 
my opinicn, therefore, there is no justifica- 
tion for extending the principles under- 
lying s. 38, Bengal Tenancy Act, to a 
tenant holding under an istimrari mukarrari 
lease, and if Sukhraj’s case (l) was in- 
tended to lay down thatthe principle can 
be extended to such a case, I respect- 
fully dissent from such view. Indeed in 
the course of the elaborate arguments 
which” were <ddressed to $ in this case 
neither party was able to cite any decision 
in which the principle ®nderlying s. 38 was 
held tobe applicable toa tenant holding 
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his lands under an istimrari mukarrari 
patta, 

The next question which is to be son- 
sidered is whether the defendant can 
claim abatement under s. 52, Bengal 
Tenancy Act. As I have already stated 
8. 92, Bengal Tenancy Act, is more general 
than s. 38 and is applicable even to a 
tenant holding under a mukarrari lease. 
This should be clear upon reading the 
section itself, but if any authority is re- 
quired for the view, it is to be found in 
the decision of the Judicial Committee of 
the Privy Council in Khetramuni Dasi v. 
Jiban Krishna (6). In that case certain 
tenants who held lands in Sundarbans 
under a permanent mukarrari lease claimed 
reduction of the agreed rent unders. 52 
on the ground that a part of the land 
leased to them had been washed away. 
The landlords denied their right toa re- 
duction relying on the terms of the lease 
which, as they contended, precluded the 
tenants from denying their obligation to 
pay the full rent fixed by the lease on the 
ground of flood or diluvion. One of the 
contentions which was raised on behalf 
of the landlord before the Judicial Com- 
mittee was that under s. 179, Bengal 
Tenancy Act, the tenant could contract 
himself out of the benefit conferred upon 
him under s. 52, but it was held that 
the lands not being situated in a per- 
manently settled area, s. 179 did not 
apply and the tenants were entitled to 
claim reduction of rent under s. 52. 

Now s. 52 provides that a tenant shall 
be entitled to areduction of rent in res- 
pect of any deficiency proved by measure- 
ment to exist in the area of his tenure or 
holding as compared with the area for 
which rent has been previously paid by 
him. This section, as is clear from its 
language, is applicable only when there 
is found to be any deffeiency in the area 
of the holding or tenure from whatever 
cause, though it will be found as a matter 
of experience that many of the vases in 
which abatement of rent is allowed under 
this section are cases of diluvion. Thus 
the defendant would be undoubtedly entitl- 
ed to claim abatement under this section 
if it could be ascertained that he had lost 
the whole or portion of the land during 
the years in suit by diluvion or some 
similar cause. It appears to me, havever, 
thab neither iye parties to this litigation 

(6) 48 C 473; 60 Ind. Cas.1; AIR 1931 PO 33; 48 
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nor “the Courts below which had to deal 
with the facts of the case attached much 
importance to the question of diluvion be- 
cause it was assumed that in view of the 
decision in Sukkrafs case (1) the tenant 
was entitled to the relief he claimed apart 
from the question of actual diluvion, on 
the ground that the lands were unfit for 
cultivation during the years in suit. This 
is clear from the terms in which the writ 
was issued by the trial Court to the Com- 
missioner as well as from the discussion 
of the case be found in the judgments of 
the first two Courts. That the defendant 
probably intended to set up a case of 
diluvion may be inferred from what they 
stated in para. 4 of the written statement 
which I have already quoted and I think 
that there must also be something in the 
record to show that the land had in fact 
been subject to diluvion, for James, J., in 
narrating the facts of the case, said: 

“It appears that a few years ago the land of the 
tenure was submerged by the westward movement 
of the Kosi river, and that the land has only 
recently re-formed;” 
and again he observed : 

“The tenure holder was entitled to abatement of 
rent until the effect of the submersion of his land 
had passed away.” 

It is true that when the Commissioner | 
held his local investigation, he did not 
find the land actually under water, but 
he held the investigation in the year 1339 
Fasli and we must remember that the 
suit was for the rent of the years 1335 to 
1338 Fasli and whatever may have been 
the condition of the land in the year 
immediately preceding the visit of the 
Commissioner, tiere is nothing in the 
judgments of the Courts below to show 
what was the condition of the land during 
the earlier - years for which the suit had 
been brought. Unfortunately the question 
whether in point of fact the land in ques- 
tion orany portion of it had diluviated 
during any of the years in suit cannot be 
properly investigated in this Court, because 
the appeal to this Court (which is 
the third Court of appeal) was 
confined only to question of.law and the 
learned Advocates for the parties did not 
address us on the facts or the evidence 
adduced by the parties. In these circum- 
stances [ think that the case should 
be remanded to the Court below for the 
determination of the question whether the 
defendant is entitled to any relief under 
s. 52, Bengal Tenancy dAct. If the Court 
below comes to the conclusion that the 
whole or any portion cf the lands forming 
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the tenure had diluviated in any of the 
years in suit causing thereby a deficiency 
in the area of the tenure, the defendants 
will be allowed proportionate abatement of 
rent ; but no abatement will be granted 
if the defendants failto establish that there 
was any deficiency in the area due to dilu- 
vion. I think that in the circumstances of the 
case the defendants should be allowed to 
adduce such relevant evidence as they may 
desire to adduce to prove the actual con- 
dition of the land during the years in suit 
because as I have already stated, the trial 
Court appears to have proceeded on the 
erroneous assumption that in order to estab- 
lish their claim for exemption from rent 
it was enough forthe defendants to prove 
that the land was not fit for cultivation 
during the years in suit and the case of 
actual diluvion need not have been proved. 
If the defendants wish to adduce any evi- 
dence, the plaintiff will also be entitled to 
adduce rebutting evidence. If the parties 
should desire 10 adduce any additional 
evidence it would be open to the learned 
District Judge to remit the case to the 
trial Court for recording such evidence. In 
my opinion, therefore, the appeal should 
be allowed, the judgments of the Courts be- 
low set aside and the case sent back to the 
District Judge to be disposed of according 
to law in the light of the observations 
made above. Costs will abide the result. 

Courtney-Terrell, ©. J.—1 agree. 

Macpherson, J.—I agree. 

N. Appecl allowed. 


_ LAHORE HIGH COURT 

Civil Appeal No. 1428 of 1435 
February 26, 1936 

Jat Lat, J. 
SHAKAR KHAN— APPLICANT 
versus 
ISHAR DAS AND OTEERS—CREDITOk5S— 

OPPOSITE PARTIES. 

Provincial Insolvency Act (V of 1920), s. 37— 
Annulment of adjudication- Orders vesting property 
in some one—Absence of order—Property, if reverts 
to insolvent. 

The phraseol.gy of s. 37, Provincial Insolvency 
Act, clearly indicates that on passing an order an- 
nulling the adjudication the Insolvency Cowit must 
pass an oider vesting the piopeity cf the insolvent 
in a persen appointed by it and in the absence of 
such an order the property reverts, to*the insolvent. 
Jaing Bir Singh v. R. K. Banerji (1), referred to. 

C. A. from an order of the District 
Judge, Jhelum, dated April 8, 1935. 
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Messrs. Prakash Chandra and Muham- 
mad Amin, for the Applicant. 

Judgment.—Shakar Khan, appellant, 
was adjudicated insolvent on his own ap- 
plication, but he failed t> apply for an 
order of discharge before the date fixed 
for this purpose in the adjudication order. 
In the meantime, his estate had vested in 
the Official Receiver, butat the time of 
the annulment of the adjudication, the In- 
solvency Judge omitted to pass an order 
under s. 37 relating to the vesting of his 
property. It may be mentioned that the 
actual possession had i1emained with the 
insolvent in spite of the order of adjudica- 
tion and the vesting of the property in 
the Official Receiver. The Insolvency 
Judge dismissed the application of the 
insolvent objecting to the action of the 
Official Receiver in dealing with his pro- 
perty. The learned Judge has held as 
follows: 

“Our registers show that insolvent’s adjudica- 
tion was annulled because he failed to pursue 
his application for discharge. Under these cir- 
cumstances it will be presumed that the order of 


an annulment vested thé insolvent's property in 
the Receiver.” 


Section 37, Provincial Insolvency Act, 
provides that where an adjudication is an- 
nulled, all sales and dispositions of pro- 
perty and payments duly made, an ie acts 
theretofore done, by the Court or Receiver 
shall be valid, but subject, as aforesaid, 
the property of the debtor who was adjudg- 
ed insolvent shall vest in such person as 
the Court may appoint, or, in default of 
any s.ch appointment, shall revert to the 
debtor to the extent of his right or interest 
therein on such conditions (if any) as the 
Court may, by order in writing, declare. 
This section contemplates that unless the 
Court has passed an order vesting the 
property of the insolvent, after the adjudi- 
cation has been anzulied, in a person ap- 
pointed by the Court, it shall revert to 
the debtor. The mere fact that the pro- 
peity on passing of the adjudication order 
vested in the Official Receiver does not 
authorise the Receiver to deal with it 
after the adjudication has been annulled 
in the absence of an express order to that 
effect by the Insolvency Judge. The effect 
of annulment of adjudication is that the 
condition with regard to the property 
which exjsted immediately before the pass- 
ing of the adjudication orderis restored 
unless, of course, un omer uħder s. 37 
vesting the property ina person appoint- 
ed by the Insolvency Judge has been 


on 
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passed. No direct authority has been cited 
at the Bar but some observations made in 
Jaing Bir Singh v. R. K. Banerji (1) sup- 
port the contention of the appellant though 
the point involved in this appeal was not 
directly involved in that case. In my 
opinion the phraseology of s. 37 clearly in- 
dicates that on. passingan order annulling 
the adjudication the Insolvency Court 
must pass an order vesting the property 
of the insolvent in a person appointed by 
it and in the absence of such an order 
the property reverts to the insolvent. 
The Court below therefore was wrong in 
presuming that the order of annulment 


vested the insolvent’s property in the 
Receiver. I accept this appeal and set 
aside the order of the Insolvency Judge. 


There will beno order as to costs of this 
appeal. 
D. Appeal accepted. 
(1) IL R 287; A I R1933 Rang. 223; 145 Ind. Cas. 
320; 6 R Rang. 33 (F. B). 
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RANGOON HIGH COURT. 
Criminal Revision No. 866-A of 1935 
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DUNKLEY, J. 
EMPEROR—ProsgcuTor 

> VETSUS 
NGA BALA—Responpent. 

Burma Prevention of Crime (Young Offenders) 
Act (III of 1930), s. 24, cl. (b)—“ Beyond age of 
18", includes period upto 19th birthday—Order of 
detention must fix exact age of accused. 4 

The expression “ beyond the age of 18” must 
mean and include the period upto the nineteenth 
birthday of the person, under cl. (6), s. 24, Prevention 
of Crime (Young Offenders) Act. A person ordered 
to be detained ata Senior Training school cannot 
be detained there beyond the age of 18. The Magis- 
trate passing the order under the Act must fix the 
exact age of the accused. Consequently a person 
who isjuct under 16 years ofage at the time of 
passing of the order can be ordered to be detained for 
a period of three years underes. 24 (b). ae) 

Cr. R. from an order of the Sub Divi- 


sional Magistrate, Amherst, dated October 6, 
1935. 

Order.—The respondent was convicted 
by the Sub-Divisional Magistrate of Am- 
herst of an offence under s. 307, Indian 
Penal Code, and, under the provisions of 
s. 24, Prevention of Crime (Young Offen- 
ders) Act, was ordered to be detained in 
the Senior Training School at Thayetmyo 
for a period of three years. This revision 
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has been opened in order to decide the 
legality of the Magistrate's order. The 
proceedings of the Magistrate were careless- 
ly conducted. The order of detention states 
that the respondent “having been born 
on or about the year 1919 is now under 
16 years.” I am astonished that this order 
of detention was even accepted at the. 
Training School. As the learned >essions 
Judge pointed out on appeal, the Magis- 
trate ought to have fixed the age of the 
respondent. As he concluded that the 
respondent was under 16 years of age at 
the time he delivered his judgment, viz., 
October 6, 1935. I can only conclude that 
he intended to fix the respondent's date 
of birth at January 1, 1920, under para, 791 
of the Burma Courts Manual, as substituted 
by Item No. 27 of Circular No. 23. 


Now, under cl. (b), s. 24, Prevention 
of Crime (Young Offenders) Act, a person 
ordered to be detained at a senior train- 
ing school cannot be detained there beyond 
the age of 18 This expression “ beyond 
the age of" occurs also in s. 25 (1) of. 
the Act, but it is not defined in the Act, 
although certain similar’ expressions are 
defined in s. 2 thereof. Consequently, the 
expression must be defined in accordance 
with common usage. According to common 
usage, 4 person is said to be of a certain 
age until he feaches his next birthday ; 
for instance, if a person, on being asked 
his age, stated that his age was 18, he 
would mean by that that he had passed his 
eighteenth birthday but had not yet 
reached his nineteenth birthday. Conse- 
quently, in accordance with ordinary usage, 
a person is 18 years of age uniil he 
reaches his nineteenth birthday. There- 
fore, the expression “beyond the age of 1è" 
must mean and include the period up- to 
the nineteenth birthday of the person. 
Hence, as tLe respondent was just under 16 
years of age at the time when the order 
was passed, the order of detention for a 
pericd of three years was legal under . 
cl. (b), s. 24 of the Act, and, therefore, 
no ground for interference in revision 
arises. A copy of these remarks may be 
sent to the learned Sessions Judge and 
to the trying Magistrate for their informa- 
tion. 


D. application dismissed. 
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NOTES AND GOMMENTS 


Criminal Procedure Code, s. 494 (a): 

Withdrawal from prosecution. 

The important question whether the Court 
may consent to the Publie Prosecutor with- 
drawing from the prosecution of any person, 
under the provisions of s. 494 (a), Criminal 
Procedure Code, for the purpose of obtain- 
ing that person's evidence as a witness, came 
up for decision before a Full Bench of 
the Calcutta High Court in Harihar 
Sinha v. Emperor, 163 Ind. Cas. 9; A. I 
R. 1936 Cal. 356. The Full Bench has 
held that the Court may consent to the 
procedure for the purpose of obtaining 
his evidence against others placed on 
trial along with him and this the Court could 
do even if s. 337 applies. But Mukerji, J. 
qualified the answer by saying that the 
Court might allow the prosecution against 
a person to be withdrawn under s. 494 (a) 
for the purpose of obtaining his evidence 
but not in cases where s. 337 may be availed 
of. His Lordship argued that the with- 
drawal is dependent on the consent of the 
Court and hence the Court, in order to see 
whether it should consent tor not, would 
have to enquire into the reasons which 
prompt the withdrawal and if the Court 
finds that s. 337 with its statutory safe- 
guards is open to be availed of, it would be 
a sound exercise of discretion to withheld 
consent. His Lordship also thought that 
the Court would be justified in withholding 
the: consent if it finds that the expected 
evidence will not be relevant or material or 
necessary. Panckridge, J. practically 
agreed with the opinion of Mukerji, J. in 
that he said that where s. 337 (1) applies 
and the Magistrate can grant a conditional 
pardon thereunder, it would be a wrong 
exercise of discretion to permit withdrawal 
of prosecution before framing of the charge. 

As to the effect of discharge under s. 491 
(a) it was held that a person discharged 
under s. 494 (a) cannot be put back into 
the proceedings in order that he mey be 
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“Procedure Code or otherwise. 
‘of the Full Bench held, 


tried along with his co-accused. If he is 
to be tried, the trial should be in other 
proceedings on the same charge. 


Special Magistrate’s power | to 
tender pardon under s. 337, Crimi- 
nal Procedure Code. 

Another question referred to the Full 
Bench was whether a Special Magistrate 
appointed under s. 24, Bengal Suppression 
of Terrorist Outrages Act, has power to 
tender a pardon under s8. 337, Criminal 
The majority 
affirming the cases 
of Abdul Majid v. Emperor, 145 Ind. Cas. 
656 and Muhammad Saleuddin v. Emperor, 
158 Ind. Cas. 884, that inasmuch as s. 34 
of the Bengal Suppression of Terrorist 
Oxtrages Act makes the provisions of the 
Criminal Procedure Code applicable to all 
matters connected with, arising from or 
consequent upon, è trial by Special Magis- 
trates, the Special Magistrate appointed 
under s. 24 of the Bengal Act had power 
to tender a pardon under the provisions of 
s. 337 (1), Criminal Procedure Code, The 
learned Onief Justice added that under 
s. 337 (2), such Magistrate could examine 
the pardoned man as a witness in his Court, 
but must, acting upon the Bengal Suppres- 
sion of Terrorist eOutrages Act, try the 
accused himself instead of committing him 
for irial to the Court of Session or the High 
Court as s. 337 (2-A) provides. But 
Mukerji, J., struck 2 dissentieht note and 
held that such » Special Magisirate has no 

ower to tender pardon under s. 337. The 
learned Judge based his conclusion on two 

arguments: (1) The words used ins. 25 

of the Bengal Act beinge''such person 

shall be tried,” when a Magistrate proceeds 
to tendgr pardon to an accused person he 
stops his trial and does something which 
he has no jurisdiction to dh and heñce 
tendering pardon is not frial of such person. 

(2) Section 337,Criminal Procedure Code, can- 

e 
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nət be taken in compartments and it cannot 
pe held that all the compartments, excepting 
that which ensures the right to have the 
case committed to the -Sessicns, may be 
availed of by the Special Magistrate. 
These arguments appear tobe unassailable 
and the second one is perfectly consistent 
with the cardinal principles that govern the 
interpretation of statutes. 


Right to arrest 
mises. 

In Davis v. Lisle, (1936) 2 All E. R. 213, 
the Lord Chief Justice of England, 
du Pareq and Goddard, JJ., had to deal with 
the power of the Police to enter upon pre- 
mises without search warrant. Two Police 
Officers, one in uniform and the other in 
plain clothes saw a motor lorry in a garage. 
The lorry had earlier been causing what 
they thought to be an obstruction and they, 
therefore, entered ihe garage io make 
inquiries as to ike person responsible for 
the obstruction. Neither of them had a 
search warrant and neither asked or obtain- 
ed permission to enter. While the officer 
in plain clothes was talking to those attend- 
ing to the lorry, the occupier of the garage 
entered and in strong terms asked the 
officers {0 leave the premises. At this the 
officer in plain clothes proceeded to take cut 
his warrant card and the occupier assaulted 
him. Charges were brought against the 
occupier inter alia for assaulting and 
.obstructing a Police Constable in the execu- 
tion of his duty. The trial ended in con- 
viction and he appealed. Lord Heweart, 
L. C. J., first directed himself to the ques- 
tion whether at the material time the Police 
Officer assaulted was acting in the execu- 
tion of his duty as a constable. There was 
no ‘search warrant. His Lordship said: 
“Tt is one thing to say that the officers were 
at liberty to enter ihis garage to make an 
enquiry end another thing to sey that they 
were entitled to remain after, with em- 
phasis, the appellant said: ‘Get outside. 
You cannot come here without a search 
warrant.’ From that point, it seems to me 
that the officers were trespassers.” The 
assault was, therefore, not committed when 
the constable was acting in the exeeution 
of his duty and the convictions were not 
maintainable. His Lordship also held that 
the act of the officer in producing his 
warrant card was an assertion. Th® law on 
the question ff trespass is embodied in the 
judgment of Atkim, L. J., (as he then 
was) in the case of Great Central Railway 
Go. 7. Bates, (1921) 3 K. B. 578, in’ these 
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words: “It appears to be very important 
that it should be established that nobody 
has a right to enter premises” except stricuy 
in accordance with authority.” Goddard, J. 
however, thought that as the Police Officers 
saw first of all a lorry obstructing the street, 
and later that it had been removed into the 
garage, there was an invitation to the 
officers to enter the garage, and they 
brought themselves within the class of 
invitees, because there was sufficient to 
juslify that it was their lawful business to 
make inquiries. His Lordship, therefore, 
thought that in crossing the threshold, the 
officers were not trespassers. But as the 
respondent was not acting in the execution 
of his duty after he was asked to leave, the 
convictions could not stand. 


Hindu Law- Adoption by Dancing 
girls. 

‘he trend of the decisions of the Madras 
High Court has been that the adoption ofa 
daughter by a dancing woman of the 
prostitute class is valid if the object of the 
adoption is not to bring her up to lead the 
life of a prostitute. This view has been 
followed by King and K. S. Menon, JJ. 
in the recent case of Duggirala Veeranna 
v. Duggirala Sarasiratham, 163 Ind. Cas. 
149. The Bombay High Court has always 
taken the view that the adoption of a daugh- 
ter by a dancing woman of the prostitute 
class is not valid because it is invariably 
meant to promote prostitution and thus 
opposed to public policy, and in Madras, 
Sadasiva Ayyar, J.s observations in 
Guddati Reddi Obala v. Ganapati, 17 Ind. 
Cas. 422, also inclined to the Bombay view. 
This observation, it was contended, was 


-in consonance with the view of their Lord- 


ships of the Judicial Committee of the 
Privy Council in Ghasti v. Umraojan, 21 C. 
149. But all that their Lordships said was 
that in the case of Hindus great difficulties 
had been felt by Courts in admitting the 
validity of transactions intended for the 
furtherance of prostitution and the Bombay 
case of Mathura Naikin v. Esu Naikin, 2 B. 
545, in which West, J. had decided that adop- 
tions of daughters by dancing giris should 
never be countenanced and were invalid, 
was referred to. The case before their Lord- 
ships dealt with Muhammadan prostitutes 
and the observations in the judgment 
donot reduce to minimum the authority 
of the Madras. decisions prior to it. On 
these grounds, K. 5. Menon, J., has in the 
instant case, held that it could not be said 
that by yeason of ‘the decision ~ of the 
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Judicial Committee the view taken by the 
Madras High Court was no longer the law. 
In the instént case the finding was that 
tLe adoption was made with the object 
of getting the adopico. married to a certain 
-person and not for an immoral object and 
hence the adoption was held tc be valid. 
It was contended that asin the majority of 
cases the girl adopted by a dancing woman 
leads a life of prostitution, the custom of 
adoption in such cases should not be coun- 
tenanced as being opposed to public policy. 
Their Lordships repelled this contention by 
observing ihat prostitution is neither an 
‘essential condition nor a necessary conse- 
quence of such an adoption, but is only an 
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incident due to social influences. : “Further”, 
was observed, “if is not and cannot 
be contended that if a girl who is 
adopted by a dancing womrn subse- 
quently says that she will not lead the 
life of a prostitute, but would get married 
if possible, she would lose oll her rights as 
an adopted daughter.’ Thus their Lord- 
ships refused to depart from the trend of 
decisions of the Madras High Court on the 
subject and it is, therefore, settled law in 
Madras that’ adoption of a daughter by a 
dancing woman of the prostitute class can- 
not by itself, without anything further 
being proved, be said to offend public 
policy. 





REDUCTION OF CAPITAL AND MINORITIES 


The Court of Appeal, in confirming the 
reduction of capital of Imperial Chemical 
Industries Limited, which was a final 
stage in a complicated scheme for re- 
organising the capital, discussed several 
_points of interest and importance to direc- 
tors and shareholders. 

The company desired to . unify the 
ordinary and deferred share capital, and, 
to effect this, offered one £1 ordinary 
share for every four 10s. deferred shares. 
The scheme involved the disappearance 
-of five-and-a-half millions of deferred shares 
and, therefore, required the sanction of 
the court under section 55. A group of 
deferred shareholders holding four-and-a- 
half millions of that class of shares formed 
the usual shareholders’ committee to oppose, 
but their action had failed, Mr. Justice 
Eve making an order confirming the re- 
duction. 

At the appeal which was heard last 
month it was argued that (1) no separate 
meeting of the deferred shareholders had 
-been held; (2) all material facts had not 
been disclosed by the directors; and (3) 
the scheme was not one which the majority 
were justified in imposing on the minority. 

As regards the first point, articles usually 
follow the precedent in section 3 of Table 
.A. scheduled to the Companies Act, 1929, 
which provides that, where there are dif- 
ferent clesses of shares, the rights at- 
‘tached to any class may be varied with 
the written consent of the holders of three- 
fourths of the issued shares of that class 
or with the sanction of an extraordinary 
resolution passed at.a separate general 
meeting of the holders. The regulations 


of Imperial Chemical Industries provided 
that any . alteration of the respective rights 
of the ordinary and deferred shareholders 
required the sanction of an extraordinary 
resolution passed at a separate meeting of 
the class affected. The company, adopting 
the usual procedure, convened an ex- 
traordinary general meeting to be held at 
the conclusion of the ordinary meeting to 
pass resolutlons reducing the capital by one- 
half of the deferred shares and converting 
deferred shares into ordinary* shares of 
half the amount. At the Same time the 
ordinary shareholders received notice of 
a separate meeting to be held after the 
extraordinary meeting and at the same 
place, and the deferred shareholders were 
similarly notitied of a separate meeting 
to beheld after that of the ordinary share- 
holders. . 

At both the class meetings no attempt was 
roade to clear the room of shareholders not 
holding the class of shares in respect of 
which thə partieular meeting was being 
held. Consequently, 4 number of share- 
holders whọ did not hold deferred shares 
remained while that meeting was conduct- 
ed. But there was no evidence that either 
on the show of hands or o2 the poll any 
but holders of deferred shares voted: A 
point made by the appellants was that 
under the company’s articles no member 
of the company not bein&® a director was 
entitled to notice of or to attend at a 
classgmeeting unless he was a holder of 
the shares of the class intended to be 
affected by the resqlution) Quoting* from 
the judgment of the court, which was 
delivered by Mr. Justice Clauson: “It 


. 
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is not suggested that any of the votes 
returned at the 
given otherwise than by persons properly 
entitled to vote, but it is argued that a 
class meeting cannot be treated as a 
separate meeting of the class if at the 
meeting there are in fact present persons 
‘not belonging to the class. In our opinion 
there is no foundation for this suggestion. 
The convenience of dealing with the mat- 
ter of meetings as it was dealt with in 
this case is obvious, and, indeed, having 
regard to the very large number of share- 
‘holders, it is not easy to see how without 
‘grave inconvenience the meetings could 
otherwise be held. We cannot see why 
a meeting should not be a perfectly good 
meeting of a class, if the class in fact 
meets together, merely because some stran- 
gers, to whose presence nobody in fact 
objects, are within the same four walls.” 
‘An article containing the above-mentioned 
‘conditions must, therefore, be © regarded 
‘as directory only and thé mere presence 
of non-members of the class does not in- 
validate the meeting. 

In support of the contention that material 
facts were not disclosed in the circular 
accompanying the notices, it was admitted 
‘that there were omissions. But as Mr. 
Justice Maugham said in Re Dorman, 
Long, and Co. (51 L. T. Rep. at p. 355; 
(1934) Ch. at p. 665): “In a case of 
great complexity it is true that not every 
relevant fact can be stated. I apprehend 
that if the q@rcular were to assume such 
a length as to state all the relevant facis 
in Dorman’s petition, it would þe so 
lengthy as to defeat its own object.” The 
Court of Appeal in the Imperial Chemical 
Industries case approved the dictum end 
‘said that where the matter is one of 
difficulty the court will always scrutinise 
the circular very carefully. But where, 
as in this case, directors were honestly 
putting forward to the best of their skill 
and ability a fair picture of the company’s 
pesition, the question is not whether the 
circular might Dot have been differently 
framed. The question must be whether 
there is any reasonable ground for sup- 
posing that such imperfections as maye be 
‘found in the gircular have had the result 
that the majority who have approved the 
proposal placed before them have done 
so undar some serious misapprehen#ion of 
the position. pe omission was the re- 
spective holditigs ofe ihe directors in the 
various classes of shares. But in the cage 
of honest directors such disclosure could, 
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not ‘assist a shareholder in coming to an- 
opinion. The attention of the court was 
called to the Union Cold Storage case 
(decided in 1934), where it was held by 
Mr. Justice Eve that a resolution was 
not binding on a minority where the 
circular omitted to state that two of the 
directors had such an overwhelming in- 
terest that their judgment and advice 
could not be unbiased. That case had no 
bearing on the present proceedings. 

The final argument for the appellants 
wes whether the scheme was one which 
the court could approve, applying the test 
that an intelligent and honest shareholder 
might reasonably approve. The court cited 
Lindley, M.R.’s well-known observation in 
Allen v. Gold Reefs of West Africa (82 
L. T. Rep. 210; (1900) 1 Ch. at p. 671), 
namely, that all powers conferred on 
majorities, enabling them to bind minorities 
must be exercised bona fide for the benefit 
of those concerned, and pointed out that the 
court would not approve an arrangement 
sought to be imposed by a majority on a 
minority unless it could be reasonably sup- 
posed by sensible persons to be for the be- 
nefit of the class. Thus, in Re Alabama, &c., 
Railway Company (64 L. T. Rep. 127; 
(1891) 1 Ch. 213), Lord Justice Bowen 
said that it would be improper for the 
court to allow an arrangement to be forced 
on any class of creditors “if the arrange- 
ment cannot reasonably be supposed by 
sensible business people to be for the benefit 
of that class as such.” And in the same case 
Lord Justice Fry said: “I shall not at- 
tempt to define what elements may enter 
into the consideration of the court beyond 
this, that I do not doubt for a moment 
that the court is bound to escertain that 
all the condilions required by the statute 
have been complied with; itis bound to be 
sitisied thet the proposition was made in 
good faith; and, further, it must be satisfied 
that the proposal was at least so far fair 
and reasonable as that an intelligent and 
honest man, who is a member of that 
class, end acting alone in respect of his 
interest as such a member, might approve 
of it.” Finally, the Court of Appeal re- 
ferred to Re English, Scottish, and Austra- 
lian Chartered Bank (69L. T. Rep. 268; 
(1893) 3 Ch. 385), where Lord Justice 
Lindlev said: “If the creditors are acting 
on sufficient information and with time to 
consider what they are about, and are 
acting konestly, they are, I apprehend, 
much better judges of what is to their 
commercial advantage than a court can be. 
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Substituting “shareholders” for “creditors” majority of the deferred shareholders in 


the court stated that this general principle 
applied to the resolution passed by the 


Imperial Chemical Industries.—The Law 
Times. 


THE PRESUMPTION OF LEGITIMACY. 


The decision in Re Bromage (1935, 1 
Ch. 605) has raised again the limits ofthe 
doctrine by which all children born during 
wedlock are presumed in law to be 
legitimate. The dictum in its baldest form 
is known even to most laymen, but the 
report in the above case leaves it somewhat 
doubtful whether the qualification which 
surround it are yet fully understood. The 
presumption of legitimacy is not one juris 
et de jure, and accordingly it may be 
rebutted. But, like all presumptiones juris, 
itis not to be lightly set aside, and there 
are certain traditional 1ules regarding the 
type of evidence which is admissible for the 
purpose of establishing a denial. 

In order to grasp the 
‘recourse must be hed to the well-known 
decision in the Banbury Peerage case (1811, 
1 Sim. and St. 183), when certain questions 
of general import were addressed to the 
Court and certain general conclusions 
issued. The answer to the first question 
embodies the presumption stated at the 
beginning of this article, and, as modified 
‘by subsequent decisions in such cases as 
Morris v. Davies (5 Cl. & Fin. 163) and the 


Aylesford Peerage case (1885, 11 App. Cas. 


1), it may be stated as follows: The presump- 
tion applies to every child born in lawful 
wedlock provided the husband and wife are 
not at the time separated by decree of 
‘divorce, judicial separation, or by separa- 
tion under the Summary Jurisdiction Acts. 
In the Aylesford Peerage case, where a peti- 
-ticn for divorce had been lodged by the 
‘husband, but failed because he was himself 
at fault, Lord Blackburn went so far as to 
state that this puta stop to the presumption 
of cohabitation, but, no doubt, if there were 
definite evidence of subsequent reconcile- 
ment, the presumption would be revived. 
Separation by deed will.not be held in itself 
to rebut the presumption in the same way 
as separation by the Court, and a child born 
during the existence of a decree nisi, but 
within the ordinary period of gestation, will 
not necessarily be outside the presumption. 
As qualified by the above, the presump- 
-tion of legitimacy still holds good, but it is 
to be remembered that even in its most 


doctrine fully, 


positive formit has always been subject to’ 
rebuttal, and the chief conflicts in the Courts 
have always turned on the question of how 
strong the evidence must be before the 
presumption can be set aside, and what 
evidence will be admitted for the purpose of 
challenging it. In the Banbury Peerage 
case it was laiddown by Lord Eldon that 
“a presumption of law is not lightly to be 
repelled. It isnot to be brokenin upon or 
shaken by a mere balance of probabilities— 
the evidence for the purpose of rebutting it 
must be distinct, satisfactory and con- 
clusive.’ For the purpose of building up 
such proof, evidence of the conduct and 
behaviour of the husband and wife, both 
prior and subsequent to the birth of the 
child, has been admitted, and also evidence 
of the supposed parents of the child. The 
registration of the birth and the surround- 
ing circumstances are always material, and 
the steps that were taken to secure future 
provision forthe child are equally relevant. 
Whether the husband and ‘wife were 
living together or not et the time of the 
birth, itis always permissible to produce 
evidence which would support or negative 
access in the technical meaning of the 
term. Admissions made by the husband 
and wife either before or after ihe birth 
may be proved, but these must be watched 
very closely, as they may tend to conflict 
with the important rule that no direct 
question as to paternity may be put to the 
husband or wife, nor can they be asked any 
question tending to deny ‘access during co- 
habitation. 

The decision in the Aylesford Peerage 
case pivoied on the question of whether 
certain admissions made in letters written 
by Lady Aylesford could be put in evidence. 
The admissions, while they threw valuable 
light upon the conduct of the parties, went 
beyond what the wife could have been 
asked by direct question inthe witness-box 
and in one letter at least there was a state- 
ment, by her denying legitimacy. The 
admission of the letters was strongly .con- 
tested, on the ground that théy rendered the 
rule of no effect if one could prove by 
admissions something that was not capable 
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of proof by direct evidence. The objection 
was overruled, though the Court held that 
while the letters might be admitted as part 
of the res geste, yet, in so faras they con- 
tained declarations by the wife directly 
bearing upon the paternity, they were not 
to be accepted as evidence ofthe truth of 
the statement. The distinction was a very 
-subile one, and it is not surprising that once 
the ruling on evidence had been given, the 
wifes Counsel meadeno further attempt io 
contest the plea of illegitimacy. 

. The facts in Re Bromage, which was 
decided by Mr. Justice Luxmoore, do not 
call for any special comment, but the mere 
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ciretimstance that the issue was contested 
at all shows thatthe .strength of the pre- 
sumption has been somewhat overrated. 
Wilh the exception of the direct inquiry to 
husband or wife, almost any evidence 
bearing upon the question of access is 
admissible. The fact that the husband-and 
wife may have met, or were seen under the 
same roof, since the estrangement, does not 
of itself establish the inference that co- 
habitation hes been resumed. Conduct is 
to be judged by the probabilities of human 
nature, and the presumption of law will not 
be allowed to stand ifit runs directly con- 
trary tothese.—T'he Law Journal. 





Extracts from Contemporaries. 


Law as Basis of Sooiety. 

On Wednesday evening of last week 
Lord Maemillan delivered an address on 
“Law and the Cilizen” to the Royal 
Philosophical Society of Glasgow, which 
was broadcast in the National programme. 
He (his Lordship) did not suggest that 
every citizen should be an expert lawyer 
—an appalling thing io contemplate—but 
he did desire that every citizen should 
have a general conception of the legal 
system under which he lived. Every branch 
of knowletige had a technical aspect which 
was the province of the expert, but it had 
also its general principles with which 
every educated person should be acquaint- 
ed, and there should be included in the 
curriculum of all our secondary schools 
some instructions in the general principles 
of law and government. Law was the 
foundation of human society, and the 
very basis of our civilisation, and by the 
slow growth of law the warring instincts 
of mankind had been accommodated and 
subdued to order. We avere not conscious 
of its influence any more than we were 
conscious of ihe air we breathed, but our 
effective instrument of progress had been 
the lew, and in its framework our lives 
were set. 


Daily Contacts with Law. - 

“You rise in the morning,” Lord 
Macmillan continued, “and take your 
daily bath, but have you ever thought 
of the elaborate legal procedure which 
has preceded the simple operation of turn- 
ing on the tab?” Landowners have been 
compensated, the rights of millowners and 
of navigation and fishing may have had 
to be considered, wayleaves obtained 


streets opened, and so on. Certainly we 
should imagine few of those who are re- 
puted to sing in their bath are thinking 
when they do so, of the Waterworks 
Clauses Acis, by which, as his Lordship 
observed, everything regarding water sup- 
ply is regulated. The morning bath, the 
speaker added, was only the “beginning 
of our day's contact with the law, for 
another whole ccde of law lay behind the 
provision of gas and electricity, whilst at 
breakfast we enjoyed the protection of the 
Food and Drugs Acts, and when we took 
tickets on the bus, tram or tube, we en- 
tered into contracts which created numerous 
rights and obligations. A shadow might, 
we should say, pass across the mind of 
the nervous passenger at the thought of 
what would happen in anarchical condi- 
tions if a harassed conductor took a sudden 
dislike to him or a Jifiman found him 
thoroughly entipathetic, but we quite 
agree that many who merely relate it to 
such expressions £s ‘dry-as-dust” and 
“jargon” would, «as suggested in his 
Lordship’s interesting address, be better 
if they realised something of what they 
owe to law and its benign, if stern, 
fee Law Times, dated April, 18, 


Law and Justice. 

Ins late number of the Law Institute 
Journal (Melbourne) it is stated that the 
Goulbum branch of the United Australia 
Perty is urging that all laws and legal 
documents should be expressed in langu- 
age ‘that a man of average intelligence 
could understand.” This isa consumma- 
tion ihat has long been devoutly wished. 
The lawyer has ever been in search of 
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what Kipling- called “the magic gf the 
necessary words,” but such is the imper- 
fection of human speech that his quest has 
proved a hopeless one. “Nay, gentlemen, 
do not quarrel about words,” said Wright 
L.C.J. inthe Trial of the Seven Bishops 
(12 How. St. Tr. 208) and a hundred years 
afterwards Lords Mansfield said in 
Morgan v. Jones (Lofft. 176) : “Most of the 
disputes in the world arise from words.” 

But our antipodean friends ask more 
than the simplification of legal phraseology, 
they propose that “an Act of Parliament 
should provide that when the law conflicts 
with justice, justice should prevail,” Con- 
cerning this latter demand the Law Institute 
Journal says: “This is an admirable sen- 
timent, but perhaps a little difficult to 
apply,” and goes on to suggest that if the 
present were a “formative” period of the 
law, the Judges would have striven to 
shape the rules of law more in conformity 
with the current ideas of just‘ce. 

The constant development of law by the 
Bench is a necessity of our political sys- 
iem, but the nineteeth century was a period 
when English Judges asa body were dis- 
posed to look upon the common law as 
having reached its maturity and to think 
that its inflexibility was more to be re- 
garded than its fluidity. Such a period 
fosters judicial conservatism of the most 
sterile kind. But upon occasion the voice 
ofa Judge was heard in criticism of the 
view that the law might remain stationary 
while other social activities were on the 
march. For instance Lord Bowen, on the 
‘occasion of Queen Victoria’s Jubilee in 
1887, contrasted the development of the 
industrial and commercial life of England 
at the beginning of the century with the 
lack of improvement in the forensic ad- 
Ministration of justice. He said: “The 
Common Law Oourts of the country seem- 
ed constantly occupied in the 
discussion of the merest legal co- 
nundrums, which bore no relation to the 
merits of any controversies except those 
of pedants, and in tLe direction of a ma- 
chinery that belonged already to the past.” 
Even inthe latter part of the nineteenth 
century Dean Pound (‘Law and Morals”) 
finds that equitable doctrines “acquire 
legal shells,” and judicial methods prevail 
which “ignore results and seek abstract 
uniformity, formal predictability and out- 
ward appearance of cerbaifty, at any cost.” 
All this obstructs the infiltration of con- 
cepts of natural justice into judicial de- 
cisions. In “his instructive book on “Civili- 
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sation and the Growth of Law,” published 
last- year, Dr. Robson’says: “On the whole 
English legal thought since Bentham has 
lun in narrow grooves, remaining crabh- 
ed and ‘practical’ in the worst sense of the 
word, unimaginative and devoid of any 
philosophic, ethics] or sociological back- 
ground...... This unfortunate state of affairs 
is largely due tothe fact that when in the 
17th century the law of Nature passed from 
the realm of the jurists and the political 
philosophers to the domain ofthe men of 
science ils former guardians lost all inte- 
rest in the concept of Nature.” 

But with democracy now ina state of 
malaise and our parliaments concerned 
with other things then reforms in jurispru- 
dence; we are not without hops that the 
Bench will resume its creative function 
in the development of law, and thst in con- 
sequence of such renascence the law will 
be made to conform, more and more to 
the ideas of justice of “sa man of average 
intelligence.” A retrospect of the history 
of the two great systems of law which 
maintain liberty and order in the western 
world will reveal that periods of satisfac- 
tion with the stability and technical per- 
fection of juristic science invariably give 
way to periods of aspiration for a remould- 
ing of the substance of the law to relate it 
to changes in the external structure of 
society, and fora quickening 6f its spirit 
to conform to the demands of new and 
loftier moral standards among men.—The 
Canadian Bar Review. 


Medical Aspects of Crime. 

The long and wide experience of Dr. Nor- 
wood Kast as a medical officer in the prison 
service and now a Commissioner of Pri- 
sons and head of the Prison Medica] 
Service, lends both value and interest to 
a reprint of papers and addresses under 
the above title* just published by J. and 
A. Churchill Limiled, to which Sir John 
Simon has contributed a foreword. As 
the Home Secretary there says, theories 
on the subject of the treatment of offenders 
are numerous, but the valuable theories 
are those which are based on extensive 
eng well-tested information; and those 
who care sufficiently 10 peruse Dr. East's 
pages carefully will find themselves pre- 
sented with an eminently and well-balanced 
conspectus of a supremely difficult subject 
and a useful makeweight to the purely 
psychological approgeh to*crime, which, as 
the author poinis out, is, in the nature 
of things, in danger of over-statement, 


8 i JOURNAL 


if only because the psychologist tends to 
be brought into contact with the extreme 
cases. It would be utterly inept to give 
the impression that the writer ignores 
the debts owned to psychology; on tke 
contrary, he readily concedes that certain 
of its conceptions are really helpful in 
illuminating the possible origins of delin- 
quency. He feels, however, that much is 
also to be laid at the door of faults of 
temperament, and that “criminal conduct, 
like social, is the objective expression of 
a subjective mental state and not to be 
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consjdered abnormal until all the surrounding 
circumstances have been reviewed as well 
as the mental condition of theedelinquent.” 
The writers conclusion, efter an unusual 
acquaintance with prisonérs, is that “the 
majority” of offences met with there and 
in the couris “admit of simple explana- 
tions which may be overlooked by those 
who are attracted to pedantic exposi- 
tions,” and as relevant as it is charac- 
terisic is his reminder that the community 
is entitled to first claim, and the indivi- 
dual only to second.—The Law Times 
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REVIEWS. 


The Code of Criminal Procedure, Vols. 
fi and Wi:—By Messrs. Cuiratiy, B.A., 
LL.B. AND ANNAJI Rao, B-A., BLL: Pus- 
LISAN BY Tar Aru INDIA, REPORTER, 
NAGPUR. 

We have great pleasure in acknowledging 
receipt of Vols. IT and III of this masterly 
work. The arrangement in these Volumes 
is the same as that adopted in Vol. I. 
Volume If contains ss, 221 to 430 and 
Vol. IHI, ss. 481 to 565, the Schedules, 
Appendices and General Index. The 
synopsis gtves the topics dealt with and 
then follow exhaustive commentaries under 
the sections. It will be no exaggeration to 
state that the commentary under each 
section is a full-fledged treatise on the 
topic dealt with in the section. Relevant 
sections of the older Codes are given in the 
foot-notes wherever necessary. Case-law is 
referred to in full and where there are con- 
flicting decisions, definite submissions are 
offered by the learned editors as to the 
correct principle. But in citing case-law, 
greater facilities could ebsily have been 
given tothe readers by giving complete com- 
parative tables even at the cost of making 
the commentary slightly more voluminous. 
It is needless to praise the learning and 
scholarship and industry of the learned 
editors which are clearly brought out in the 


commentary. We aie sure that this publi- 
cation enhances the enviable position the 
editors have attained in-the field of com- 
mentary writing by their monumenta] work 
on the Civil Procedure Code. i 


Limitation and Prescription, Vol. 1:— 
By Mr. Diwan CHAND OBSRAL, ADVOCATE, 
Hies Court, LAHORE AND JUDIOIAL Com- 
MISSIONER’S COURT, PESHAWAR: STOCKISTS, 
Eastern Law HOUSE, CALCUTTA, AND 
University Book AGENOY, LAHORE. : 
We have already had the privilege of 

reviewing some parts of this work, Vol. 1 

of which has now appeared in book form. 

As we mentioned then, the large experience 

of the learned author and his highly com- 

mendable industriousness have imparted 
to the book under review, the qualities of 
thoroughness and excellence that have 
characterised all his publications. The 
collection of cases and the exposition of 
principles deducible from them arranged 
under proper headings have rendered the 
task of the busy practitioner very easy. 

We have no doubt that this publication will 

be one of the standard books on the subject 

and will find eager welcome from the legal 
public. We await the publication of the 

Second Volume. on the Articles of the 

Schedule to the Limitation Act. 
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; Accounts. 
- „Sections 130 to 135 of the Companies Act 
-are grouped under the heading “statements, 
Books and Accounts” and the first of this 
‘group of sections enjoins every Company 
“bo “keep proper bocks of aczount in which 
Shall be entered full, true and ccmplete 
accounts of the Company.’ It cannot be 
:gainsaid that.the proyisions of this section 
sare too gencral. It is essential tbat this 
obligution of the Companies should be more 
properly dafined. Sections 122 and 123 of 
the English Companies Act enumerate the 
duties of companies in this respect in greater 
detail. By s. 122 (1) it is provided that 
"Every Company shall cause to-be kept 
proper books of account with respect to— 
(a) all sums of money received and expend- 
ed by the.Company and’ the matters in 
respect of which the receipt and expenditure 
take place; (b) all sales and purchases of 
goods by the Company; (c) the assets and 
liabilities of the Company.” Sub-section (3) 
ofthe same section. provides, for penalty 
for failure of a director to take reasonable 
steps to secure compliance by the Company 
with the requirements of the section. ‘Thus 
under the English Act, the responsibility 
for keeping proper books of account is 
placed upon the Company, and the penalties 
for failing to comply with these require- 
ments are imposed upon the Company’s 
directors. ‘he amendments . piopozed . in 
cls, 53 to 55 in the Bill to amend the Indian 
Companies Act are welcome and remedy the 
defects in the existing law by bringing it 
on a par with the English Law on the sub- 
ject. Thus cl. 53 substitutes s. 122 of the 
English Aas for the existing section; cl. 54 
introduces Lhe substance of sub-s. (1) of s. 123 
of the Eagiish Actand makes the section 
applicabie .to all companies;ecl. 55 inserts 
the provisions contained in suds. (2).of 
s. 123 of the English Act regarding the 
yeport by. directors and el. 56 introduces a 


‘as. a chesk on ths directors. 





‘COMPANY LAW—DUTIES AND LIABILITIES OF AUDITORS 
kh; l (By N. K.) 


provision requiring disclosure in the prof 
and loss account, made compulsory by 


el. 54, of certain information of importance 


to sh xre-holders. 
AUDIT. | 

The function of the Auditor in theory at 
least is to act on behalf of the share-holders 
Bat as a 
matter of practice, the auditor stands in a 
peculiar position both in respect to those 
whom it is his duty to check and to those 
whose interests it is his duty to safeguard, 
inasmuch as, although in theory h? is select- 
ed aud paid by the Company, in practice he 
isnominated by the directors. Under" these 
circumstances, if he incurs the displeasure 
of the directors by falling foul on the 
management, he will inevitably’ lose his 
job.- In India, due to the managing agency 
system, the position of the auditor is much 
worse as the interests: of the Company often 
come into conflict with those of the manag- 
ing agents. The position of an auditor 
employed to audit the accounts of several 
companies under the samo management is 
more awkward. This anomaly can be re- 
moved only by making the auditors inde- 
pendent of- the management and for 
achieving this object, managing agents and 
directors should bs debarred from canvass- 
ing proxies or voting on the election of 
auditors. In this respect, ths contem- 
plated amendments to the Act are silent. 
wa . - DUTIES of AUDITORS. 

-The Articles of Association generally 
exempt auditors from the cons2quenc;s of 
their negligence. This exemption deprives 
the share-nulders of ths prolgction to which 
they are entitled to enjoy ab tha hands of 
tue auditors: With regard to tha functious 
of auditors, Lord Justice Lindley saidina 
R: Lindon and Gznzral Bink (No. 25, 73 
L. T. 304, “His busiaess if to ascertain 
and state the true finansial positiona of tas 
Company at the time of the: audit; and hls 
. 


Os placed by the Ccmpany. 


10 
duty is confined to thai. Eut then ecmes 
the questicn: How’ is he to ascertain that 
position? The answer is: By examining 
the bcoks of tte Ccumpeny. But he does 
not discharge his duty by doing this 
without inquiry and without taking any 
trouble to see that the books themselves 
show the Company's true position. He must 
take reasonable care io ascertain that they 
do so. Unless he does this, his audit would 
be worse than an idle farce....His first 
duty is to examine the books, not merely 
for the purpose of ascertaining what they 
do show, but also for the purpose of satisfy- 
ing himself that they show the true financial 
position of the Company.” As to what is 
the emount of reasonable care required 
depends on the circumstances of the case. 
When there is ncthing to excite suspicion, 
very little inquiry will be reasonably suffi- 
cient, but where suspicion is aroused more 
care is obviously necessary; but he is not 
bound 10 exercise more than reasonable 
care end skill, even ina case of suspicion, 
and "Le is perfectly justified in acting on 
the cpinion of an cxpert where ‘pecial 
knowledge is requiied” In Re Kingston 
Cotton Mill Company No. 2, 74 L. T. 568, 
Lord Justice Lopes seid: “It is the duty of 
an auditor ig bring to bear on tLe work he 
has to perform that skill, care end caution 
which a reesonably competent, careful and 
cautious auditor would. use. What is 
reasonable. skill, care and caution must 
depend cn the particular circumstances of 
each case. An auditcr is not bound to bea 
detective, or, as wes said, to approach his 
work ‘with suspicion or with a foregone 
conclusion that there is scmething wrong. 
He is a watch dog but not a blood-hound. 
He is justified in believing tried se:vants 
of ite Ccmpany in whem ccnfidence is 
He is entitled to 
assume that they are honest and to rely on 
their representations, provided he takes 
reasonable care. Jf there is anything 
calculated io excite suspicion, he must 
probe it to the botiom; .but.in the absence 
of anything of that kind ke is only bound 
to be reasonably cautious and careful.” 
Reference may cleo be made to tle case of 
Re. City Equitable Fire Insurance Company, 
Lid., (1925) 1 Ch. 407, C. A. in whien 
Lollcck, M. R. chserved: “It is quite easy 
to charge a person after tLe event and say: 
‘How stupid you were not to have discpvered 
something. which, if you had discovered it, 
would have saved ugend many others from 
many sorrcws:| But ithas been well said 
bat an auditor is not bound.to be a -detec- 
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{ive cr to eppreech his work with suspicicn 
or with a foregone cconclusicn that there 
is s.metLing wrong.” The duties of an 
auditor mey be summed up by stating that 
he is to verify the facis which it is proposed 
to state in the balance sheet, and in doing 
so to use reasonable and ordinary skill. 
It has to be noticed ihat cl. 63 of the 
C:mpanies Amendment Bill supplements 
the duties of auditors and gives them power 
of attending meetings to explain the accounts. 

This suggestion was made by the Com- 
mittee of the Bombay Shure-holders’ Associs- 
tion and is in consonance with s. 134 (3) cf 
the English Act. This innovation is 
designed to further and to enhance the 
proteclion which may be afforded to-mem- 
bers by competent auditing. The new 
clause is to the following effect: ‘(4) The 
auditors of a Company shall be entitled to 
altend any general meeting of the Company 
at which ¿ny «cccunts which have been 
examined or reported on by them are to be 
laid before tLe Ccmpany .cnd may make 
any statement or explenaticn they desile 
with 1espect to the accounts. (5) If any 
auditor's report is made which dctes not 
amply with the requiremen:s of this 
section, every auditor who is knowingly. a 
party to the default ehall. be punishable with 
tne which may extend to cne hundred 
rupees.” That tLese prcvisions are very 
salutary cannot be denied. 

REMOVAL oF AUDITORS. ae 

The Act does not provide fur the removal 
of eny suditor once appointed, although: 
when, owing to neglect on the part of the 
auditcrs of their duty loss has accrued to 
the Company, the services of ihe auditors 
may be dispensed. with. Under tLe existing 
law, again, there is nothing em powerng 
share-holders to remove an auditor before 
the expiration of his teim of cflice. :It is 
essential that this defect.should he remedied 
by suitable provisions. f 

DISQUALIFICATIONS. 

Under s. 144 (5) certain .persons have 
been disqualified frem acting as auditors: 
A director or officer of the .Ccmpany, a. 
partner of such director or officer and in 
the case of.a Ccmpzny other {han a private 
Company, any person in the cmployment of 
such directer or officer, ure ci-qualiled 
from being appointed as auditcys. 4t: will: 
be desitubie icr cbvious reasons. that this — 
disqualification is extended to suns, brothers 
and other near .relaticns “of directors or 
managing- agentis, a EN l 

REMUNERATION. ; 

Section 144 (9) deals witk -remuneration | 
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of auditors. It is provided that the rem fne- 
ration is to he fixed by the Compiny in 
general meeting, except that the remunera- 
tion of any auditors appointed before the 
statutory meeting, or to fill any casual 
vacancy, may be fixed by the directors. It 
is- essential for proper working of the 
institution of audit that the auditors should 
be independent of the management and 
with a view to secure this end, it should 
be made illegal for any Company to pay 
any rémuneration to auditors other than 
that fixed by the Company in general meet- 
ing. Another reason for this suggestion 
is‘ given’ by the Bombay Share-holders’ 
Association’s Report, viz., that auditors are 
paid by the management additional re- 
muneration for doing accounting work or 
for rendering special professional services 
and such remuneration is not brought to the 
notice of the share-holders, 
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LTABSI LUNI rot MISFBASANCE. 
Section 235 (1) gives the Court a wide 


discretion to assess damages against 
delinquent directors end officers of the 
Company. It has been held that auditors, 


formilly appointed to office as euch, fall 
within the scope of this seétion, as the word 
“office!” is not to be confinel to a person 
who has, in some way or other, control over 
the asseis of the Company. In R2 London 
and General Bank, (1895) 2 Ch. 166, the 
particular acts complained of were the pre~: 
sentation of falsé accounts resulting in pay- 
ment of dividends out of capital and it was- 
held that the auditors could be held liable 
for misfeasance. This‘decision ‘was follew- 
ed in Re Kingston Cotton: Mill Company, 
(1896) 1 Ch. 6, and applied to the case’ 
of an ordinary commercial Company of 
which the auditor was appointed ‘under the 
Articles of the Company, 
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NON-DISCLOSURE OF CHANGE OF CIRCUMSTANCES AND FRAUD 


That a person may be guilty of frandu- 
lent misrepresentation although at the time 
of making the representation he acted in 
the honest belief that he was stating the 
truth sounds like a contradiction in terms. 
In Murray v. Mann (1848, 2 Exch. 338) 
Baron Parke said: “Any false statement 
knowingly made for the purpose of induc- 
Ing a paity to enter into a contract is fraud 
in law ;" and Lord Herschell in Derry v. 
Peek (61 L. T, Rep. 265 ; 14 App. Cas. 337) 
said: “To prevent a false statement being 
fraudulent there must, I think, always be 
an honest belief in its truth.” Yet it is 
true that‘there are circumstances in which 
fraud may be rightly alleged against a 
person in spite of his honest belief at the 
time of the representation in its truth. 

These circumstances are clearly put in 
Kerr on Fraud and Mistake, sixth edition 
(1929), p. 33, where it. is stated: 

É “Where a representation has been made 
inthe bona fide belief thatitis true, and 
the party who has made it afterwards finds 
out. that it is untrue, he can no longer 
honestly keep silence onthe subject, there- 
by allowing the other person to go on upon 
a statements which was honestly made at 
the time, but which he has not retracted 
when he has become aware that it can no 
longer be persevered in; that would be 
fraud: (Traill v. Baring, 4 De G. J. & S. 
318). A manis not allowed to get a bene- 
fit froma statément which he now admits 


to be false. You have moral fraud where 
a man, having obtained a beneficial contract 
bya statement which he knows to -be false, 
insists upon keeping thik contract. Todo 
so isa moral delinquency; no man ought to 
seek advantage of his own false statements: ` 
Redgrave v. Hurd, 45 L. T. Rep. 435 ; 20 Ch, 


Div. 12 por Jessel, M.R.).” 


The Court of Appeal recently reversed 
a decision of Mr. Justice Bennett (With v. 
O'Flanagan (ante, p. 278*) in which this ques-" 
tion arose. A medical practice, was sold 
for £3,750 on the verbal representations that” 
it was earning £2,000 ayear and that the’ 
panel was 1480. The verbal representations 
were madé at the end of January, 1934, and- 
were true atthe time. The purchase was 
completed on the 18t May 1934, but between 
January and May the owner of the practice 
became ill and was absent for several 
weeks. From the 10th April to the Ist May, a 
locum tenens carried on the practice, and 
during those three weeks it earned only 
£15, of which £10 came from one patient, 
and the panel patients numbered only 
1280. When the plaintiffs took possession on 
the lst May they did not know of these facts, 
but they soon found out that there was 
little om no practice and wrote at once 
claiming rescission. The defendant imme- 
diately replied through dis solfcitors that he 
had only represented the takings to be 
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£2,000 a year for the -period of a little 
over two years ending at the end of 1933 
during the time when he was in control of 
the practice, and no representations had 
been made with regard to the present state 
of the practice. The Court of Appeal una- 
nimously held that the plaintiff was en- 
titled to rescind his contract to purchase 
` the practice. 

Amonga number of authorities cited by 
Lord Wright was Traill v. Baring (1864, 10 
L. T. Rep. 215; 4 De G. J. & S. 318), in 
which Lord Justice Turner said: “I take it to 
be quite clear, that if a person makes a re- 
presentation by which he induces another to 
take a particular course, and the circum- 
stances are afterwards altered to the know- 
ledge of the party making the representation, 
but not to the knowledge of the 
to whom the representation is made, and are 
so altered that the alteration of the circum- 
stances may affect the course of conduct 
which may be pursued by the party to 
whom the representaticn is made, it is the 
imperative duty of the party who has 
made the representation to- communicate 
to the partyto whom the representation 
has been made the alteration of those cir- 
cumstances, and that this Court will not 
hold the party to whom the representation hes 
been made bound unless such a communi- 
cation has been made.” Lord Wright 
held that Mr, Justice Bennett was wrong 
in .deciding that thisrule only applied to 
contracts uberrimæ fidei, such «es oneof 
insurance (the subject-matter ofthe action 
in Traill v. Baring) or to representations as 
to the continuance of an intention. Lord 
Wright said that there was no justification 
for such a statement in the authorities and 
referred to a judgment of Mr. Justice Fry 
in Davies v. London and Provincial Marine 
Insurance Company (1878, 38 L. ` T. Rep. 
478 ; 8 Ch. Div. 469). The learned Judge 
in that case mentioned’ thet disclosure was 
necessary between personsin a confidential 
or fiduciary relationship, where there was 
a duty of entire disclosure, end certain 
contracts known as uberrime fidei, and 
added: “Again, in ordinary contracts the 
duty may arise from circumstances 
which occur during the negotiation. Thus, 
for instance, if one of the negotiating parties 
has madea statement which is false in 
fact, but which he believes to be true and 
which is material to the contract, and dur- 
ing the course of the negotiation he dis- 
covers the falsity of thst statement, ke is 
under an obligation %o correct his errone- 
ous statement, although if he had said no- 
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thing he very likely might have been en- - 
titled tohold his tongue throughout.’ He ` 
also quo‘ed Lord Cranworth, who said in 
Smith v. Kay (7 H. L. Cus. 750) > “tisa 
continuing representation. The representa- ` 
tion does not end forever when the re- : 
presentation is once made ; it continues on. ° 
The pleader who drew the bill, or the 
young man himself, in stating his case, | 
say, ‘Before I had executed the 
bond Ihad been led to believe, and I” 
therefore continued to believe, that it was 
executed pursuant to the arrangement’.” i 
Lord: Wright left the matter in some ` 
doubt. “Nowadays, he said, “the Court ` 
is more reluctant touse the word ‘fraud’ 
in that connection, because the failure to .- 
disclose, though wrong and a breach of ` 
duty and having consequences, may be | 
due to inadvertence, ‘or a failure to realise : 


‘that the duty rests upon the party whohas | 
“made the representation not to leave the : 


other party under an error when the re- 
presentation has become falsified by a 
change of circumstances. This question 
only occurs` when’ theré is an interval of 
time. between the time when the 
representation is made and when it is - 
acted upon by the party to whom it was 
made who either concludes the contract or 
does some other similiar decisive act, but . 
the representation remains in effect, and - 
itis because thit is so, and because the . 
Court is satisfied in a proper case, on the 
facis, that it remained operative in the 
mind of the representee that the Court holds 
that under such circumstances the repre- 
sentee should not be bound.” 

Clearly, ifthe person making the repre- 
sentation does not discover its falsity until 
after it has been acted upon by the party 
misled, he will be guilty only of an in- 
nocent misrepresentation, and will not be 
liable in damages except where the mis- 
representation has amounted to a breach 
of implied warranty of authority or a mis- 
representation or material omission in 2 
prospectus inviting the public to subscribe. 
to shares of debentures ina limited com- 
pany (Companies Act, 1929, ss. 35 and 
37). It isfraud wherethe person making 
the representation fails to disclose its sub- 
sequently revealed falsity before it is acted 
upon, owing to inadvertence or a failure to 
realise his duty of disclosure ?* In such 
cases there is no intention to defraud, or 
indeed, any intentional dishonesty or sharp 
practice, and yeťthe failure to apply to 
such conduct the name of fraud may lead 
to confusion which might have serious con- 
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sequences. Lord Wright said, in With v. 
O'Flanagan, that the representee is ‘not 
bound if the misrepresentation rem sined 
operative on hismind. Tne question still 
remains whether on a change of circum- 
stances causing a previous representation 
to become false, the representee is entitled 
to damages for non-disclosure. 

This position must be sharply distingu- 
ished from the case where a representor 


discovers that a misrepresentation which . 


he thought atthe time of making it to be 
true was actually at the 
failure to reveal discovery to the repre- 
sentee would clearly be fraud, and this 
was clearly stated by Lord Blackburn in 
Brownlie v. Campell (5 App. Cas. 925, 950), 
where he said: “I further agree in this: 
that when a statement or representation 
has been made in the bona fide belief that 
itis true, andthe party whohas made it 
afterwards comes to find out thatit is untrue, 
and discovers what he should Have said, he 
can no longer honestly keep up that silence 
on the subject after that has come to his 
knowledge, thereby allowing the other 
party to go on, and still. more, inducing 
him to go on, upon a statement which was 
honestly made atthe time when if was 
made, but which hehas not now retract- 
ed when he has becume aware that it can 
no longer honestly be persevered in. That 
would be fraud, too, I should say. as at pre- 
seat advised.” And it would be fraud, which 
obviousiy, it is submitted would give rise to 
an: action for the recovery of damages. 

The question whether a non-disclosure 
of a change of circumstances falsifying a 
previous representation gives rise to an 
action for damages has never actually 
been decided. In Arkwright v. Newbold 
(42 L. T. Rep. 759; 17 Ch. Div. 301, at 
p. 325), Lord Justice Cotton said: “I 
must not be considered as acceding to the 
view thatthe coming into existence of a 
fact which would have made a statement in 
the, prospectus untrue if -it had existed at 
the time of issuing the prospectus, would, 
in an action of deceit, entitle the plaintiff to 
relief. That isa matter to be considered 
when it arises.” Lord Justice James ex- 
pressed agreement with this view, which 
merely amounted to a refusal to decide the 
point, 

Lord Blatkburn thought that “where 
there is a duty or . obligation to 
speak, andaman in breach of that duty 
or obligation holds his tongue and does 
not speak, and does not say the thing he 
was bound to say, if-that was done with the 


time false. A. 
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intention of inducing the other, party..to | 
act upon the belief that ihe reason why he | 
did not speak was because he had nothing 
to say, I should be inclined myself to hold 
that there was fraud also” (at p. 950 of § 
App. Oas.). 

In Adamson y. Jarvis (4 Bing. 68) an 
auctioneer sold goods under the defendant's 
order. The defendant had no right to dis- 
pose of them, andthe true owner recover- 
ed against the auctioneer. Chief Justice 
Best said: “But the complaint is that the 
defendant affirmed he had power to sell, 
and followed that affirmation by a request 
to sell, which affirmation and request in- 
duced plaintiff to sell when defendant had 
norightto give him authority to make 
such sale. This affirmation and request 
caused the plaintiff to do an act which had 
been injurious to him and beneficial to 
the defendant. For this injury plaintiff is 
entitled to compensation, whether ihe affir- 
mation is false or true at the time it was | 
made.- If the defendant ‘had authority to ` 
sell at the time he employed the plaintiff, 
but ceased to have that authority at the | 
time of the sale, he should have informed 


‘the plaintiff of this change in his situation, 


and prevented him from doing what he ougi.t 
not to have done; atall events, he should not ` 
have taken the proceeds of the sale.” This’ 
is not a direct authcrity, as a breach of im- 
plied warranty of authorily gives rise to an 
action fur damages in all cases, and. itis | 
immaterial whether it be innocent or frau- 
dulent. 

In answer to the statement made by 
Lord Wrightin With v. O'Flanagan as to 
the reluctance of modern Courts to use the 
word “fraud” where there has been an in- 
advertent failure to disclose a changed 
state of affairs falsifying a previously true 
representation, itis sufficient to quote 
Kerr on Fraud and Mistake, 6th edit, 
p..30, where it is said: “An intention 
to deceive, or a ffaudulent intent in the 
legal acceptation of the term, depends up- 
on the knowledge or belief respecting tie 
falsehood of the statement end not upon 
the actual dishonesty of the. statement.” 
Kerr expresses the view that a ncn-dis- 
closure of an alteration of circumstances 
whieh falsifies a previously true representa- 
tion “becomes in the confemplation ofa 
Court of equity a fraudulent misrepresenta- 
tion even though not so originally.” In 
the first edition cf Halsbury’s Laws of 
Engiand, however, at pp. 691 and 692, it 
is submitted that, “in @ccordance with the 
pvinciple and the general current of autho- 


14 


rity,” there is a liability in damages under 
‘puch circumstances. 
seem to endorse that submission. 

There remains a further point. Where 
the representation is not contained in any 
specific statement which cen be singled 
out of a document, but is one which un- 
derlies a whole document, as in Rez v. 
Kylsant (146 L. T. Rep. 21; (1932) I. K.B. 
442), or more recently, in Rea-v. Bishirgian 
(154 L. T. Rep. 499), what is the nature of 
.the disclosure which . must be made in 
order to indicate that which is or has be- 
come false? In Armison v. Smith (61 L. T. 
Rep. 63 ; 41 Ch. Div. 348) the alleged mis- 
representation was that £200,000. of the 
share capital of a -company had been sub- 
scribed, when in fact it had only. been 
-allotted in fully-paid-up shares to the con- 
tractor on terms that £20- per cent. of the 
amount subscribed for was to be paid on 
allotment, and the rest by instalments with 
an option to pay up in full on allotment, 
and receive a discount. After allotment the 
ditectors sent a circuler -to the allottees 
which stated the truth of the matter but 
did not admit the misrepresentation nor 
inform the allottees that they could -retire 
and recover their money. Lord Halsbury, 
L.C. ssid: “Before referring to the document 
I will observe that, assuming a fraud to have 
been committed, it obviously lies on those- 
who rely orf a subsequent: explanation to 
show that such explanation was -quile 
clear. If the directors had Te- 
peated of what they had, done, and had 
been desirous of making reparation, they 
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could have called the attention of the 
Plaintiffs to the fact thatthere was a seri- 
ous errorin the prospectus.”* After ex2- 
mining the statement in the circular which 
set out the true facts, his Lordship said: 
“This appeared tome tobe a clear state- 
ment of the truth ; but look at the circular. 
asa whole; this statement does not come 
till the latter part of the third paragraph. 
No admission of mistake is made, but tke 
information is given, so to say, incidentally 
in the midst of a number of other matters, 
_I am not surprised at the difference of the 
views taken of it by the plaintiffs who have: 
given evidence ; hardly any two agreed as- 
to what they understood it to .mean, Is- 
ihat: the way in which the effect of a- 
fraudulent misstatement is to be got rid- 
of? The prospectus appears to me to hive 
been drawn up with. the.aim of conveying 
a wrong impression undet words sufficient: 
ly near the truth to escape being. treated 
as a misrepresentation, and I think that 
the circular was framed with a similar 
view, to avoid bringing .to the minds of 
the plaintifis the real facts of the case 
while stating enough to enable the defen- 
danis tosay ihat the plaintiffs were in- 
formed of these facts.” The result of this 
decision is that any disclosure, either of 
the discovery that afalse representation: 
has-been given or of tLe disc.very of a, 
change of circumstances falsifying a; 
previcus representation, must be precise and. 
explicit end must clearly indicate the. 
change in the positicn which the discovery 
has created,-The Law Times, 
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Extracts from Contemporaries. 


A Quaint Affidavit. . 
Affidavits, their contents, and the per- 
functory manner in which, they are some- 


times sworn, have often been the target: 


for the ridicule of the satirist. Dickens 
long ago, in his own inimitable fashion, 
pilloried the mode of the administration of 
the oath when he described the man in 
spectacles hard at work “without any effork 
at punctuation,” saying, “Take the book 
in your right hand this is your name and 
handwriting youeswear that the contents 
of this your affidavit are- true so help you 
God a shilling you must get change I 
haven't get il”. But the contents, Which 
as the present , writer once heard. a pro- 
minen- Chancery silk @xplain, were skilfully 
drawn- by: Counsél, to which the deponent 


more or less willingly swears, occasionally 
exhibit a piquancy of phrasing above the 
average. An example of this may be found: 
in an old work containing.sketches of the 
Irish Bar, and is worthy of- reproduction” 
as showing once again the fervid imaginas 
tion of our friends of the Irish race. The 
writer of the work .vouches as. having. 
heard the affidavit read in court thus: “And. 
this deponent further saith that on arriv- 
ing at the house of.the said defendant, 
situate in the county of Galway aforesaid, 
for the purpose of personally serving him 
with the said writ, he, the said deponent, 
knocked three several times at tha outer, 
commonly called the hall, door, but could 
not obtain admittance; whereupon this de-- 
ponent was proceeding. to knock a fourth: . 
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time, when a man, to this deponent’ un- 
known, holding in his hands a musket or 
blunderbuss¢ loaded with balls or slugs, as 
this deponent.has since heard end verily 
believes, appeared at one of the upper 
avindows of the said house, and presenting 
said blunderbuss at this deponent, threa- 
tened ‘that if this deponent did not in- 
stantly retire, he would send his, the 
deponent’s, soul to kell, which this 
deponent verily believes he would have 
done, had not this deponent precipitately 
escaped.” ‘The writer adds that a very 
spirited national tale might be founded upon 


-the romantic adventures of an Irish 
process server. Hes such a work ever 
been published ?—The Law Times. 
‘Fiction and Fact. 

Ina letfer recently published in The 


Times (London) scme thirty-four well-known 
men and women, eddicied to prceducing 
“sredible piciures of contemporary life” in 


-the form of fiction pleaded for reform in. 


-the existing law of libel which would protect 
them from actions at the suit of ill-disposed 
and dcsigning persons wko claim to see 
themselves deliberately p:rtrayed to the 
-life, and defumed, by lilerary artists wholly 
-unaware of their existence. Amongst other 
„remedies this group of writers asks that 
‘the burden of showing an intention on 
-the part ofa writer to defame him should 
be thrust upon’ the plaintif. As the law 
now standshe. intention of the writer is 
-immaterial, and the fact that ‘the defen- 
dant did not -know that’ sucha pérscn as 
-the plaiutiff existed does not constitute a 
defence tò the - action. The question in 
issue is not what the defendant meant, but 
‘what reasonable people understood him 
+o mean by tLe language used. In Hulton 
v. Jones, [1910] A. C. 20, Lord Shaw quoted 
with approvul ihe following statement of 
principle from the judgment of Alverstone, 
O. J. when the case was before the Court 
of -Appeal: 

“The question, if it be disputed whether the.article 
is a libel upon the plaintiff, is a question of fact for 
the Jury; and inmy judgment this question of fact 
involves not only whether the language used of a 
person in its fairand ordina:y meaning is libellous 


or defamatory Lut whether tke person refered to` 


ju the libel weuld be understucd by pcrso.s who 
knew h.n to refcr tothe plaintiff.” 

There -is .apperent substence in the 
grievance- advanced cn this head by writers 
vf fiction, But it mey.be. cbjected that at 
present tLey are .ciforded a measure of 
protection againstthLe abuse -of legal pro- 
cess by the blackmailer in the require- 
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ment thet the application of alleged de- 
fematory matter to the plaintiff must be 
establisied by the evidence of reasonable 
and feirminded perscns. . Then, again, a 
witness called to say that he understood 
the words complained of in 4 libellous 
sense must be shown by proof that he is 
a “reasonable” men, if his opinion is to 
have any weight withthe Court (Prost v. 
London Joint Stock Bank (1906), 22 T. L. 


R. 760 at p. 762):—The Canadian Bar 
Review. 

Textbook Writers. 

Writers. of legal icxibooks, however 


eminent, and their work, however excellent, 
can never hope to achieve general dis- 
tinction in the world of biography. The 


“legal writer, unless’ like those mentioned 


in the clessic peges of Pendennis, where 


“Thackeray gives literary immortality to 


Coke, to Chilly, to Byles end to Smith 


“(of Leading Czscs feme), can never espect 


to receive column after column, such ès 
those, bestowed ‘upon autkors of works of 
the imegination or slendard works of 
history or. biogrephy. What applies in 
our own country in this matter. finds cor- 
roboration in the American Dictionary of 
Biogr:pbhy. There, fir example, we find 
no fewer thin thirteen columns devoted 
io Thoreau, the author cf Walden ; it is, 
of course, not.suggesied that this allowance 
is excessive, but if we ccmpare it with 
the more modest space ‘given {o eminent 
legal textbook writers, we realise that the 
latter are at a great disadvantege in their 
appeal to the casual reader. Of the two 
legal writers, otherthan those who reached 
the Bench, who receive attention, Hannis 
Tayler and Jémes Bradley Thayar stand 
out conspicuously. The former-is described 
as “lawyer, scholar and diplcmat,” achiev- 
ing distinction in all three capacilies. 
became Minister*for the United States in 
Spain; he edited for a time the United 
States Law ‘Review; and ke wrole, among 
other works which brought him prominently 
to the notice of the profession and law 


-students, Origin and Growth of the Eng- 
Jish Constitution, and a treatise on inter 


national Jew, in th2 preparaticn of which 
his ezrlier cxpericnce in diplomacy wes 
utilised to edventsege. Tle other legal 
author, James Bradley Thayer, is even 
bettere known to English legal scholars by 
recson of -his greet work on Evidence, 


He. 


re 


and for his labours along ‘with Langdell, 


‘Gray and. Ames in laying the foundaticnu 


cf the cage system of teaching at Harvard, 
e >. = . 
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', - Brevity, 


_ arraigned before a 


Kana is ag proud of ieee: pioneers 
in the new style of inculce dirs. legal 
principles.—The Law Times. 


Psychology and Crime. 

Lread ofa curious case inan English 
newspaper the other day. A recidivist was 
magistrate for a fresh 
breach’of the peace. Evidence wis given by 
Crown ‘that while serving a term of punish- 
ment for a previous offence the man had 
received mental treatment by the prison 
psychologist “but without effect.” - There- 
- upon the, magistrate sentenced him to 
three years’ penal servitude. The fate of 
“the recidivist gives us pouse in view cf 
the cryptic statement of ihe psychologist 
that’ his {realment “was without effect”. 


 Efėct to whetend ? Was it an experiment - 


_of hypnosis upon psychosis ? It is conceiv- 
able that this parlicnlar treatment wes 
inefficient, end-that under the obse: vation 
of a competent psychiatrist the prisoner 
might have exhibited: reliable indicia of 
mental derangement, It is well known 
that th> percentages of mental disease 
found inthe psycaiatric study of prisoners 
vary with the respective degrees of skill 
-possessed by those who engage in the study. 
*Utider English Law when the sanity ofa 
‘prisoner undergoing sentence is brought in 
question he is required to be examined by 
twomedical practitioners. But apart froin 
that. requirement, to accepithe opinion of 
va singe expert on ihe mental state of an 
offender is tosay the least a hazardous 
approach to judgment on the question of 
responsibility for crime:—The Canadian 
Bar Revizw. 


“Popular Titles of Statutes. 
which is said to be the soul of 
wit, has elways been much sought after 
in the citation of our estatute literature, 
not, always, however, with the approval of 
the Legislature. Nowadays we are accus- 
jomed to the short title usually given toa 
Statute, but even before that excellent idea 
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-its 


‘its author— Michael Angelo Taylor. 
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came to 2 sual fruition, shorter MA 
were flen devised and bestowed upon 
our Acts of Parliiment. Some of these 
might seem odd enough were it not that 


-use and want has familiariséed them to 


our ears and eyes. Sometimes the statutes 
received their names from the place where 
they were enacted, as the Statute. of 
Merton, the Statute of Marlborough, and 
others. Again, some statutes réceived their 
names according tothe practice, borrowed 
from the example of the Papal ‘Bulls, of 
using the first words of the text, as, for 
instance, in the two statutes which figure 
so prominently in our real property legis- 
lation—the De Doais and Quia Emptores. 
AnotLer old Act of Edward I, became 
known as Circumspecte agatis—warning 
words -which might with acvantage be 
prefixed to various modern statutes. These 
varicus official and quasi-officiel modes of 
ciling slatules by no means exhaust the 
attemp! s made to abbreviate their citation. 


‘Sometimes the scope or purport of an Act 


pointed to a fisting title, such as the Tip- 
ping Act, but perneps @ more coa.min 
metLod has been—cerleinly it was so in 
the Victorian efa—io give it the name of 
legislative begetter. Iven earlier, 
however, this mode. wes not, unknow ; 
thus we have Barnard's Act, ‘Fox's Act, 


‘and a well-known local Act which in its 


popular title rejoices in perpetuating the 
somewhat grotesque collection..of names of 
As we 


might expect, the names of a consider- 


able number of those who ‘have occupied 


the Woolsack have their names linked with 
legislative achievements of verying import- 
ance—Brougham, Lyndhurst, Campbell, 
Cranworth, Westbury, and, nearer our own 
day, Birkenhead, all enjoy this posthumous 
renown. A full list of these popular ab- 
breviations in connection with statutes is 
given in the receritly published new edi- 
tion of Craies on Statute Law: ~The Law 
Times. 





Law Student— Do you believe kissing 
js tinhealthy?” 

She-—"I couldn't say-- biya never.. 

Lew Stndept— “Yow ve never 
kissed? , 

- She--I’'ve never, been sik, "Case int 
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Just Try This Ône.—La awyer's Wite 
“Mrs. Jones hgs cnother new hat.” 

Diplomatie Hubby: “Well, if she were 
23 attractive ° as you are, my dear, she 
wouldn't have to depend so ‘much upon the 
milliter,"—Case and Comment. 
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Privy Council: Criminal Appeals. 
- In Inayat Khan v. Emperor, 163 Ind. Cas. 
7, their Lordships of the Judicial Committee 
of the Privy Council have again emphasized 
that they do not’ constitute a Court of 
Criminal Appeal. Lord Roche who deliver- 
ed the judgment of their Lordships’ Board 
has adopted the language of Lord Haldane 
in Dal Singh v. Emperor, 39 Ind. Cas. 311, 
that the Sovereign in Council does not act, 
in the exercise of the prerogative right to 
review the course of justice, in the free 
fashion of a fully constituted Court of Cri- 
minal Appeal. “The exercise of the preroga- 
tive takes place only where it is shown that 
injustice of a serious and substantial char- 
acter has occurred. A mere mistake on the 
part of the Court below, as for example, in 
the admission of improper evidence, will 
not suffice ifit has not led to injustice of 
a grave character. Nor do the Judicial Com- 
mittee advise interference merely because 
they themselves would have taken a different 
view of evidence admitted.” The instant 
case before their Lordships arose out of a 
trial for murder and objection was taken on 
the ground that in the -proof of motive, 
matters and documents inadmissible in 
evidence were put in and that they 
were of a nature prejudicial to the 
accused. Their Lordships found that 
the absence of objection taken by Counsel 
for the defence with other circumstances 
indicated that no injury was done. Further, 
the circumstantial evidence was strong and 
pointed to the conclusion that the accused 


was guilty. Their Lordships came to the. 


conclusion that such errors as occurred were 
of a technical character and did not detract 
from the esgential fairness and justice which 
marked the conduct of the proceedings in 
the lower Courts. It may be recalled that 
in two recent cases, one, from Jersey 
and the other from Ceylon (Dennis 
Romain Renouf v. Attorney-General for 
Jersey, 162 Ind. Cas. 470 and Attygalle Y. 
‘The King, 162 Ind. Cas. 450), their Lord- 
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ships affirmed that they do not sit as a 
Court 'of Criminal Appeal, and in the latter 
case, the Lord Chancellor referring to 
misdirection quoted a passage from Lord 
Sumner's judgment in Ibraham v. King, 
(1914) A. C. 599 to the effect that “there 
must be something which in the particular 
case deprives the accused of the substance 
of fair trial and the protection of the law, 
or which in general tends to divert the due 
and orderly administration of the law into 

a new course which may be drawn into an 

evil precedent in future.” 

Company Law-—Rectification of 
share register. mah, 
The jurisdiction of the Court to rectify the’ 

share register of a Company is not limited: - 

to cases where a name has been entered 
improperly in it, but extends to cases where 

a name stands in the register without suffi- 

cient cause. This principle was decided 

by Glauson, J. in Re Imperial Chemical 

Industries, Limited, 2 All E. R. 463. The 

case arose out of an application under s. 100 

of the English Companies Act. One Mrs. C 

was the registered holder of certain shares 

in The Imperisl Chemical Industries. Y 

persuaded her to taka part in a certain 

transaction and to deposit with Y as secur- 
ity, until completien of the transaction, the 
shares. She was told that the- shares were 
to be put temporarily in his name and she 
signed certain documents. But the signa- 
tures were in no case witnessed. Y pro- 
duced to the Company 2 transfer purporting 
to be signed by Mrs. C and properly wit- 
nessed and his name was entered on the 
register as a holder of shares. Mrs. C made 
an application under s. 106 and said in 
evidence that she had never signed a trans- 
fer of the shares. The witness whose signa- 
ture th€ document bore-admitted that she 
had not signed as witness in „the presence 
of the applicant. His Mordship was satisti- 
ed that on the evidence and in the circum- 
sjances of the case, there was sufficient to 
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justify him in holding that the name of 
Mrs. C was without sufficient cause omitted 
from the register and that Y’s name was 
without sufficient cause placed upon the 
register. On the question of jurisdiction, 
his Lordship held that the section means 
that if without sufficient cause a name 
stands on the register, the Court has juris- 
diction to take it off, and that its jurisdiction 
under the section is not limited to remov- 
ing it if it was improperly, in the first 
instance, put on the register. It may be 
noticed that under s. 38 of the Indian Act, 
the Court has an unlimited jurisdiction to 
rectify the share register but the discretion 
should be exercised with due regard ‘to the 
circumstances of each case. See Ramesh 
Cl: andra Mitter v. Jogini Mohan Chatterjee, 
47 Cal. 901: 60 Ind. Cas. 946. But 
the power to order rectification ought not 
to be exercised when the only object of the 
application is to save the expense of taking 
out letters of administration and of legal 
transfer of shares to the applicants name: 
Ariff v. Suratee Bara Bazar Cv. Ltd., 55 
Ind. Cas. 751. 


Divorce—Culpable delay. 

A short but important point in the lew 
of divorce was decided by Bucknill, J. in 
the Probate, Divorce and Admiralty Divi- 
sion, on May 5, 1936, in Binney v. Binney & 
Hill, 2 Alb E. R. 409. The case was an 
undefended divorce petition by the hus- 
band B for the dissolution of his marriage 
with Mrs. B on the ground of adultery with 
one H. The parties were married in 


` 1896 and separated in 1912 owing to the 


wife’s adultery. At that time the husband 
knew that he could obtain a divorce and he 


‘could have afforded totake proceedings but 


the wife preferred the matter to be kept 
quiet and he was indifferent. Instead of 
taking divorce proceedings, B himself in 
1914 started an illicit relatienship with an- 
other woman and he and she lived together 
til 1923. From 1923 to 1934 nothing was 
done by B to dissolve his marriage. In 
1934, he brought the petition. The question 
before the Court was whether there had 
been unreasonable delay. It is settled law 
that delay to prevent a decree in such 
cases must be culpable delay. In this case 
the wife and the®co-respondent had been 
living in adultery for twenty-four years and 
the pelitioner was himself living in adultery 
for nine years. This, his Lordship said, 
amourfted to culpable delay. Further in 
effect the petitioner acquiesced in his wife's 
adultery and took no steps to terminate it. 
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Henae a decree was refused. The mere 
fact {hit the petitioner stated that he was 
‘indifferent’ was sufficient to stow that the 
delay was culpable, =: 


Powers of Appointee under s. 37 (1), 

Provincial Insolvency Act. 

In arecent Full Bench case of the Rangoon 
High Court in Annamalay Chettiar v. R. K. 
Bannerjee, 163 Ind. Cas. 217, the question 
whether the power of a person appointed 
under s. 37 (1), Provincial Insolvency Act, 
is limited to holding the assets pending 
suils against the property of the creditors, 
was answered in the affirmative. Their Lord- 
ships also held that he has no power to 
realize and distribute the assets among the 
creditors with or without directions to that 
effect by the Court. Page, ©. J., who de- 
livered the leading judgment pointed out 
that the sole object and intention of s. 37 
was “to puta brake on the ex-insolvent’s 
activities by giving the Court a discretion, 
if it thougnt fit to do so, not to hand back 
to the debtor his property unconditionally 
or at once, but either to doso after impos- 
ing a condition upon him in a proper case 
which would give the creditors an opportun- 
ity to make good their claims in the ordin» 
ary course of law against the debtor, or to 
vest the debtor's estate in some person 
appointed by it, presumably for a reason- 
able period, so that if the creditors hereafter 
acted with reasonable diligence, they would 
be able by attachment or otherwise to 
liquidate any decrees that they might obtain 
against the debtor out of the assets in the 
hands of the appointee.” On this interpre- 
tation of the object of the section, his Lord- 
ship agreed with the contention that the 
person appointed under s. 37 (1) is merely 
“a benevclent volunteer approved by the 
Court.” He agreed with the view of Sunda- 
ram Chet i, J., in his Order of Reference in 
Motari Veeraya v. Srinivasa Rao, 58 M. 
908: 158 Tnd. Uas. 1030; but dissented from 
the Full Bench decision in that case, and 
observed that the construction put on s.37 by 
the Madras High Court in that case, by the 
Patna High Courtin Chouthmal Bhagirath 
v. Jokhiram Surajmal, 12 Pat. 163: 141 Ind. 
Cas. 836, by the Lahore High Court in 
Bhagiram v Chanan, 108 Ind. Cas. 603 and 
by the Calcutta High Court in In re 
Keshablal Dhar, 144 Ind. Oas. 214, could not 
be sustained and that the law was not 
correctly laid down, in them. On the other 
hand, the view held by the Rangoon High 
Court in the instant case receives confirma- 
tion from a decision of the Madras 
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High Court in Arunagiri Mudaliag v. 
Official Receiver of North Arcot, 98 Ind. 
Cas. 1060 and Panna Lal v. Official 
Receiver, 134 Ind. Cas. 848, and some deci- 
sions of the Rangoon Court itself. This 
conflict of opinion stands to be resolved by 
the highest tribunal. The construction put 
upon the section by Page, C.J., in the 
instant cage seems to be unassailable. 


Income Tax: Debentures issued and 
redeemed. 

In Income Tax Commissioner, Bengal v. 
Mercantile Bank of India, 163 Ind. Cas. 
425, their Lordships of the Judicial Com- 
mittee dismissed an app.al by the Commis- 
sioner of Income Tax, Bengal, from a 
judgment of the Calcutta High Court. Sir 
David Yule died in 1928 leaving a large 
estate mainly consisting of shares in certain 
companies, all of which were investment 
companies. The shares in the companies 
were held by the one interest either person- 
ally or by nominees. They had large 
accumulations of undistributed profits. 
The trustees of the estate of the late Sir 
David devised a scheme to facilitate pro- 
viding of large sums for death duties in 
such a way that the accumulated prolits 
may be made available for this purpose. 
The companies were to capitalise their 
reserves and distribute bonus debentures 
to the share-holders. On redemption of 
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these debentures, the funds were expected 
to be available without tax. The scheme 
materialised and the trustees were assessed 
in respect of debentures securing 
Rs. 5,71,30,000 of which the super-tax and 
surcharge amounted to Rs. 2,49,88,358. The 
High Court decided against the Crown. 
On appeal to the Privy Council, their Lord- 
ships first found that on the question ab 
issue, there was no ground for distinguish- 
ing between the Indian Act and the Imperial 
Act and the decisions under the Imperial 
Act applied. It was contended that the 
decision of the Privy Council in an Austra- 
lian gase, Swan Brewery Company, Ltd. v. 
Rex (1914) A. ©. 231, applied and the 
English cases of Inland Revenue Commis- 
sioners v. Blott, (1921) 2 A. C. 117, and 
Commissioners of Inland Revenue v. Fisher's 
Executors, (1926) A. ©. 395, were dis- 
tinguishable. But their Lordships held 
that in the Australian case, the judgment 
must be regarded as being mainly based 
on the distribution of shares being ‘advant- 
ages’ within the meaning of the Australian 
Dividend Duties Acts of 1902 and 1906. 
Following the English cases, their Lordships 
dismissed the appeal, and in doing so, also 
held that the personal motive or purpose 
of individual share-holders, even if they had 
a controlling interest in the company, was: 
irrelevant, once it is established that a Com- 
pany had capitalised accumulated profits. 





NO CASE. 


One of the most important duties of 
Counsel or solicitor conducting the defence 
of a person accused of an offence is to 
consider whether he should or should not, 
at the close of the case for the prosecu- 
tion, submit that there is no case to he 
answered. The submission, when made, 
is one to be carefully considered by the 
court and ruled upon there and then be- 
fore the hearing proceeds further. 

In trials on indictment Counsel has a 
very considerable responsibility in the mat- 
ter. A submission of no case to go to the 
jury may advetsely affect their judgment 
if the judge rules that there is a case to 
be answered. Every attempt to take ad- 
vantage of a technicality or of what a 
jury will regard as such tends to make 
jt appear that the defeace js conscious of 
having a weak answer ahd does not want 
the issue pul fairly and squarely to the 
judges of fact; a jury once made sus- 


Picious is difficult to get back to the true 
path of the open mind. This applies, of 
course, not only to the submission of no 
case, but’ to objections to the admis- 
sibility of evidence. It is better to let 
in admissible evidence of little or no 
importance rathew than to take up the 
attitude, sure to lead to suspicion, of 
wanting to keep something from the jury. 
Tt must never be forgotten that juries do 
not understand, and cannot be expected 
to understand, the fine points of our 
highly artificial law _ of evidence, much 
of which is, in fact, designed to keep from 
theni what it is thought good they should 
not have an opportunity of misusing. i 

This, as to objections to evidence, is 
rather by the way, but such objections 
have in common with the submission of 
no case, the attempt perfectly proper in 
itself, but sometimes tactically inadvisable, 
to keep something from the jury. 
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Counsel who has satisfied himself that 
he has no case to‘answer, and that the 
defence is best left undeveloped, may, by 
no fault of his own, be put into a dif- 
ficult position, and it may be better where 
it is certain that innocence can be de- 
monstrated, that the case should go on. 
But such tactics must be rare, for, though 
to leave. an innocent defendant out of the 
witness-box may be as dangerous as to 
expose a guilty one to cross-examination, 
Counsel is not often in possession of the 
whole truth as to the defence and, still 
more rarely, tan he be sure he has it. Going 
on with the defence is bound, to some 
extent, to be astepin the dark. The case 
of R. v. White (1918), 13 Cr. App. 
Rep. 211; 14 Digest 286, 2992, is quoted 
as authority that in a proper case Coun- 
sel for the defence ought to submit, at 
the close of the case for the prosecution, 
that there is no evidence to go to the 
jury, but the judgment did not put it so 
generally as that. All that it said was 
that “at the end of the case for the pro- 
secution Counsel for ihe defence ought to 
have submitted that there was no case to 
go to the jury,” i.e.n in that instance. Even 
if we generalise this observation there is 
still left the question what is “a proper 
case” in which to make the submission. 

When Counsel has submitted no case, 
the cour ought, there and then, to rule 
upon the submission, R. v. Leach (1909), 2 
Or. App. Rep. 72; 14 Digest 286, 2993 ; 
R.v. White, supra. If the judge rules in 
Counsel's favour all is well. His lay client 
may, indeed, not be too happy about it, 
lay clients being sometimes pardonably 
anxious to put their side of the matter and 
not fully cognisant of how easily the cup 
can slip from the legallip; but Counsel 
can bear that. 

Where the judge rules against the sub- 
mission an ugly choice confronts Counsel. 
He can refuse to take further part in 
the case and chance failing on appeal if 
conviction follows, or he can accept the 
ruling and go on with the case, with the 
risk of supplying evidence to fill the gaps 
in his opponent's case. In the light of 
the reported decisions and the judicial 
observations supporting them, it is* often 
a matter of diéads I lose, taile you win. 
This, from the public point of view, may 
be very useful as tending to get at the 
truth in a larger number of cd%es than 
otherwise if would be elicited. But it is 
embarrassing to tle defence. 

We take the cases in chronological order, 
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for there has been some evolution in the 
law. We must not say change, for judges, 
in theory, never alter the laws they only 
declare it, with more or less certainty, 
often at first with doctrinal ambiguity, 
later hardening into definition. 

In R.v. Pearson (No. 1) (1908), 72 J. 
P. 449:1 Or. App. Rep. 77; 14 Digest 
2-6, 2999, the Lord Chief Justice said : 
“There was not sufficient evidence, when 
the case for the prosecution closed, to be 
left to the jury.... Of course, if the 
evidence for the defence supported what 
was wanting, the court would not inter 
fere.” There was, in this instance, no 
submission of no case. The only importance 
of the judgment is as showing that where 
the case goes on after the point at which 
“no case” could have been submitted, the 
evidence for the defence may be used 
to supplement the evidence for the pro- 
secution if it does, in fact, do so. 

The case of R. v. George (1908), 73 J. 
P. 11; 1 Cr. App. Rep. 168 l4 
Digest 286, 2994, may be considered in 
connection with the preceding one. The 
Court of Criminal Appeal considered the 
point argued before them that there was 
no evidence for the prosecution, and that 
the judge ought to have stopped the case. 
‘We do not think he was bound to do 
so if no submission to that effect was 
made to him, although he might have 
done so on his own initiative, and pro- 
bably many judges would have done so. 
And as the case went on, this court is 
bound to look at itasit turned owt as a 
whole.” Channell, J., had already made 
the observation in the course of the argu- 
ment: “If no submission is made, 
and a prisoner goes on to make statements 
which supply evidence against him, he may 
rightly be convicted.” 

In the case of R. v. Leach (1909), supra, 
Darling, J., said: “At the end of the 
case for the prosecution it was submitted 
by the defence that there was no case, 
whereupon a discussion arose as to what 
should be done. It was said to the jury 
that they must hear the defence. In our 
opinion there was then no evidence to go 
to the jury, for the prosecution had to give 
evidence of the false pretence. Counsel 
for the defence might have refused to call 
evidence and relied upon arty conviction 
being quashed by this court. 

It is to be supposed this means that 
when there isno case and no case was 
submitted, and Counsel for the defence 
takes no further part, a conviclion will 


1936 


be quashed, and not that Counsel, in the 
exercise of his discretion, may refese to 
call evidence and take his chance of a 
conviction dnd a subsequent appeal. 

In R. v. Joiner (1910), 74 J.P. 200; 4 
Cr. App. Rep. 64; 14 Digest 286, 2997, 
the same learned Judge, delivering the 
judgment of the Court of Criminal Appeal, 
went further: “We are of opinion that 
it was the duty of the chairman to with- 
draw the case from the jury” (ona sub- 
mission which had been made), “and we 
have no right to say otherwise, even if 
anything adverse to the appellant was 
elicited afterwards. Therefure, we take no 
notice as to what happened afterwards.” 
That looks as though we had a clear rule, 
on the sportsmanlike basis that the mis- 
take of ihe judge must not prejudice even 
a person discovered afterwards to be guilty. 
It is an understandable extension of the 
principle that no accused person shall be 
required to criminate himself, a principle 
which has led to the elaboration of the so- 
called “Judges’ Rules,” and to the tendency 
now noticeable to quash convictions resting 
on evidence which would not have been 
available had these rules been rigidly ob- 
served. 

But the rule, if rule it was, did not 
stand long. It was “doubted” in R. v. 
Fraser (1911), 76 J. P. 168;7 Cr. App. 
Rep. 99. “Where an objection is taken 
by Counsel unsuccessfully, and he then 
calls evidence, this court is not bound to 
disregard the effect of that evidence... . 
At present the court is not prepared to 
follow Joiner.” A corrollary tc this might 
well be that where a defendant supplies 
evidence to a policeman who has failed 
to caution him but has asked no questions 
and behaved improperly in no other way, 
should have to submit to the result of his 
indiscretion in talking. There isa singular 
lack of logic when these two things are 
contrasted. We see the “sporting” view 
that a trial is a sort of game with rules, 
in conflict with the view that, after all, 
if a defendant, not being threatened or 
cajoled, does, in fact, incriminate himself, 
society is entitled to profit by a piece of 
good fortune. 

In R.v. Power, [1919] 1 K. B. 572 ; 83 
J. P. 124; 14 Or. App. Rep. 17; 14 
Digest 286, 3001, Darling, J., delivering 
the judgment of the Court of Criminal 
Appeal, himself went back on R. v. Joiner, 
supra: “This Court to-day agrees that” 
[the statement of the law in R.v. Fraser, 
supra] “is a correct statement of the law, 
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and that in Joiners case it was not put' 
tightly. Applying the rule to this case, 
the court will not quash the conviction 
on this ground, because, after the submis- 
sion that there was no case had been 
unsuccessfully made, Counsel for the ap- 
pellant cross-examined” [a witness] “and 
called his own client. To have been quite 
safe he should have taken no part in the 
subsequent proceedings.” 


Counsel is not always safe if his submis- 
sion of “no case” is over-ruled, though he 
take no part further. In R. v. Hogan 
(1922), 16 Cr. App. Rep. 182; 14 Digess 
212, 1937, a submission of no case was 
made on behalf of one of three co-de- 
fendants, and his Counsel declined to take 
part in the proceedings thereafter. The 
other two defendants gave evidence, and 
the judge used their evidence against the 
third in his summing-up. But the Court 
of Criminal Appeal held that “there was 
a case at the close of the prosecution.” 
“I did not say” [in R. v. Power, supra] 
“that whenever a defendant submitted that 
there was no case and took no further part 
in the trial of the judge must withdraw the 
case from the jury. If such a submis- 
sion is good when taken, it cannot be 
made bad by the subsequent evidence of” 
[other ”” understood] “defendants.” 


R. v. Haslam (1926), 19 Cr. App. Rep. 163; 
Digest Supplement, is almost comic. A chair- 
man of sessions said several times in the 
course of his summing-up that there was no 
evidence against the appellant, hut he al- 


‘lowed the case to go to the jury. The 


Court of Criminal Appeal regarded it as 
“neither safe nor prudent that this con- 
viction should stand.” 

Taking all the cases together the law 
seems to be this :— 

1. “No case” submitted, submission uc- 
cepted by the court : an end of the case. 

2. “No case™ submitted, no case in fact, 
submission over-ruled, Counsel continuing 
to take part: conviction not bad merely 
because there was no case made out by 
the prosecution. 

3. “No case” submitted, no case in fact, 
Counsel taking no further part after sub- 
mission : conviction will be quashed, save 
where other defendants ggive damnatory 
evidence. 

4. “No case” not submitied, no case in 
facte court ought to stop case, but if it 
does not, conviction not bad merely be- 
cause no case disewsed by evidence for , 
prosecution. 
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So much for trials on indictment. What 
about the Police Court.? 

Upon the question of committal for trial 
it is quite clearly the duty of examining 
magistrates to consider the question of case 
or no case, whether any submission is 
made or not. Section 25 of the Indictable 
Offences Act, 1848, clearly places the 
burden on them. “When all the evidence 
offered upon the part of the prosecution 
against the accused party shall have been 
heard, if the justice or justices of the 
peace then present shall be of opinion 
that it is not sufficient to put such ac- 
cused party upon his trial for any indict- 
able offence, such justice or justices shall 
forthwith order such accused party, if in 
custody, to be discharged as to the in- 
formation then under enquiry.” The words 
“if in custody” are odd because a defen- 
dant who has been summoned is as entitled 
to be discharged in such circumstances 
as much as a defendant who has been 
arrested. One way of looking at itis to 
assume that every person arraigned before 
the justices is in the custody of the court. 
In any event, as the section continues to 
authorise committal only if there is suf- 
ficient evidence, it is obvious that all de- 
fendants being dealt with under the section 
have to be dealt with on the same basis. 


Now as to justices sitting as a court of 
summary jurisdiction to try accused per- 
sons. They are both judges of fact and 
of law, and it is their duty to consider, 
at the close of the case for the prosecu- 
tion, whether there is a case to answer. 
If the prosecution has failed to make out 
a prima facie case, the accused should be 
discharged. This is a direct consequence 
of what is termed “the presumption of 
innocence.” As Stephen puts it in Artice 94 
of his “Digest of the Law of Jividence.”: 

“Jf the commission of a crime is directly 
in issue in any proceediag, criminal or 
civil, it must be proved beyond reasonable 
doubt’ 

“The burden of proving that any person 
has been guilty of a crime or wrongful act 
is on the person who asserts it.” 


The law as to “no case” in summary 
trials seems to us to be the same as éhe 
law in jury trigla, only instead of the 
judge having the duty of directing the 
jury, the justices have the duty of direc- 
ing themselves. If they happen to direct 
themselves wrongly, the decisions discussed 
above are still, it isesubmitted, in point. 


° Jf the case goes on and evidence for the 
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defence reveals guilt, their conviction is 
good? 

What is the position if Counsel sub- 
mit no case, is ruled against and declines 
to go on, and the justices convict? There 
cannot he an appeal on the same lines 
as the appeal to the Court of Criminal 
Appeal, where the higher court can say, 
“We quash the conviction because the case 
ought not to have gone on.” The appeal to 
sessions is a retrial. The prosecution (the 
respondents) will begin and prove their 
case de novo. 

At the conclusion of the case for the 
prosecution, the defence will, if a submis- 
sion of no case be over-ruled be in 
exactly the same dilemma asin the Police 
Court, i. e., whether to go on with the risk 
of supplying a missing link in the evi- 
dence or to chance conviction on the case 
as it stands, the chance having, indeed, 
become practical certainty, for it has been 
ruled there is a case to be answered and no 
answer is made. There is, of course, a 
further appeal, on a point of law. It 
ought not to be difficult to find one, be- 
cause “no case” means that, even if every- 
thing given for the prosecution be ac- 
cepted, the facts do not constitute the 
offence. The sessions can, since the Crimi- 
nal Justice Act, 1925, be compelled to 
state a case, see section 20 (1). The posi- 
tion resolves itself into one very similar 
to that in trials on indictment. 

The presumption of innccence it is 
which differentiates trials by justices for 
offences, from civil cases where the judge 
of law is also the judge of fact. There 
is an interesting decision on the latter in 
Alexander v. Rayson, [1935] 1 K. B. 169, 
C.A., and it looks attractive tosay that 
what is reasonable in civil cases is reason- 
able in criminal ones. 

The relevant portion of the judgment 
runs :— 

“Where an action is being heard bya 
jury it is, of course, quite usual and often 
very convenient at the end of the case of 
the plaintiff, or of the party having the 
onus of proof, as the defendant had here, 
for the opposing party to ask for the rul- 
ing of the judge whether there is any 
case to go to the jury, who are the only 
judges of fact. It also seems to be not 
unusual in the King’s Bench Division to ask 
for asimilar ruling in actions tried by a 
judge alone. We think, however, that this is 
highly inconvenient. Forthe judge in such 
cases is also the judge of fact, and we cannot 
think it right that the judge of fact should 
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be asked to express any opinion upon 
the evidence until the evidence is com- 
pleted. Oertainly no one would ever dream 
of asking a jury at the end ofa plaintiff's 
case to say what verdict they 
would be prepared to give if the defen- 
dant called no evidence, and we fail to 
see why a Judge should be asked such a 
question in cases where he and nota jury 
is the Judge that has to determine the 
facts. In such cases we venture to think 
that the responsibility for not calling re- 
butting evidence should be upon the other 
party's Counsel, and upon no one else.” 
Now, when “no case” is submitted to 
justices trying a defendant fora criminal 
offence, they are, in effect, being asked 
to say what verdict they would give if 
the case stopped there. If they say, “No 
ease has been made out,” they there and 
then acquit. If they say, “There is a case 
to answer,” they are saying something 


JOURNAL . 23 


remarkably like, “If the case stops here 
we feel bound to convict,” though admitted- 
ly there is time for repentance. The 
result of repentance would, however merely 
be to alter their decision to one of “no 
case to answer”. 

However, we have no doubt that the 
practice stigmatised in Alexander v. 
Rayson, supra, as inconvenient in civil 
cases, is the correct practice in criminal 
cases being tried by persons who are 
judges of both law and fact. Such judges 
ought to be asked, and, if not asked, 
ought to ask themselves, to form an opinion 
upon the evidence for one side. If not 
asked to rule on a submission they can, 
of course, let the point pass in silence, 
but they ought to clear their minds on 
the issue of case or no case before they 
allow the defence to start—Justice of the 
Peace. 


Extracts from Contemporaries. 


Statute Interpretation. 

Croxford and Others v. Universal Insur- 
ance Co., Ltd. ([1936] 1 All E. R. 151), is 
of wider importance than the point actually 
decided. Tne Road Traffic Act, 1934, re- 
ceived the Royal Assent on July 31, 1934, but 
section i10—which imposed certain obliga- 
tion of the insurer, with privileges, exceptions 
and exemptions—-did not come into force 
until January 1, 1935. Horridge, J., said 
that proceedings fora declaration under 
sub-sec. (3) might have been taken before 
January, 1935, since “the Act of Parliament 
was known, as it had received the Royal 
Assent in July 31, 1934” (1935, 2 K. B. 
409, at p. 416). The Court of Appeal 
strongly disagreed. “It is impossible to 
say,” declared Slesser, L. J. “that for 
any purpose at all affecting the legal 
position between the parties, section 10 can 
be regarded as having any legal existence 
before the time it is put into operation 
by the Minister under section 42 (3) of the 


Act. Hither section 10 cf this Act is part of 
the law or it is not...” (at p. 159 
of 1 All E. R.). Scott, i. J., could not 


recognise any legal principle on which that 
observation of Horridge, J., could be based 
(at p. 168). “A statute is not given re- 
trospective operation unless “there is per- 
fectly clear language showing that it is 
intended by Parliament that it shall have 
a retrospective application” (p. 167). The 


learned Lord Justice strongly criticised 
the temptation to call in aid principles of 
interpretation where the words were am- 
biguous. “Where the words of an Act of 
Parliament are clear, there iseno room 
for applying any of these principles of 
interpretation, which are merely presump- 
tions in cases of ambiguity in the statute.” 
(p. 166).—The Law Journal. 


English of the Ceylon Bar. 

The Chief Justice of Ceylon, Sir Philip 
Macdonell, at a recent meeting of the 
English Association in Colombo, paid a 
high compliment to the barristers of that 
wonderful island., “Nowhere in the world,” 
be said, “will you find better English 
better spoken than at the Bar of Ceylon” 
--or words to the like effect. The Bar is 
composed mainly of natives born in that 
country, and the compliment, according to 
other reports which have reached me, is 
approximately correct. In London we are 
accustomed to hear from unreliable and 
biassed students that the dely places where 
English is spoken well and truly are 
Dublin and Edinburgh and/or Aberdeen; 
and he claims of Oolombo are 
welcomed in London and received swith 
the credence due t@& the testimony of 
such a well-qualified and independent 
authority. 
s 
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At Oxford one met some of the men of 
Ceylon, all of excellent English, including 
one wuo, after taking “Greats” with dis- 
tinction, departed for the Civil Service or 
the Bar of his native land. His English 
was impeccable, and his enunciation pure. 
A, handsome fellow who by reason of his 
colour and the affection of his fellow 
undergraduates was called Midnight. A 
religious man who, in common with all 
his countrymen, regarded our Missonary 
Hymn as a poor specimen of English piety, 
and refused to sing: 

What though the spicy breezes 
Blow soft o'er. Ceylon’s Isle. 
Where every prospect pleases 
And only man is vile-—The Law 
Journal. 


Freemasons and the law. 

It was stated at the recent Essex Quarter 
Sessions that the attention of lodges of 
Freemasons in the county should be called 
to the fact that they must produce their 
registers as to membership as required 
by law. The deputy clerk said the failure 
to do so within a specified time was a 
breach of a statute of George the Third, 
for which the penalty was a fine or im- 
prisonment. 

The law Sn the subject is probably not 
generally known. By the Unlawful Socie- 
ties Act, 1799, a number of societies were 
suppressed as unlawful combinations and 
confederacies against the Government. The 
preamble to the Act recited that “a trai- 
torous conspiracy has long been carried on 
in conjunction with the persons exercising 
the powers of Government in France” to 
overturn the laws and Government of this 
country, and went on to refer to secret 
societies. But by section 5, lodges of 
Freemasons were recognised as having de- 
voted „themselves largely to charitable 
purposes, and they were exempted from 
the provisions of the Act, subject to cer- 
tain formalities, which included the regis- 
tration with the clerk of the peace of the 
place and time of meetings and the names 
and descriptions of all the members on 
or before 25th March each year. ° 

Failure to comply with those provisions 


“would deprive the lodge of the protection 


afforded by exemption from the provjsions 
of the Act and would accordingly render 
offenders liableeto pępalties, as indicated 


° by the deputy clerk.—Justice of the Peace. 
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e 
The Thumb in Law. 

We are all familiar with many colloquial 
expressions into which the thumb entérs, 
sometimes with a good signification and in 
others with very doubtful commendation. 
We speak of “the rule of thumb”; of one 
person being “under the thumb” of an- 
other; Lydia Languish spoke of Lady 
Slattern having a “most observant thumb,” 
meaning thereby that she embroidered the 
books she read with her thumb, not al- 
together to their adornment; but it may 
have come to many as surprising ‘hat the 
thumb occasionally plays a part in legal 
affairs quite apart from the impréssions 
sometimes taken for identification pur- 
poses by the police authorities. A notable 
instance where the thumb was requisitioned 
to take a part was shown in the recent 
case of In the Estate of Finn (154 L. T. 
Rep. 242), where Mr. Justice Langton held 
that an illiterate testator’s thumb mark 
constituted a valid signature within the 
Wills Act, 1837. In that case it appeared 
that in North-West India it was, and 
perhaps still is, a common practice for 
those unable to write to execute documents 
by making a thumb impression. These, 
however, are not the only examples of the 
thumb enacting a role in effecting legal 
consequences. In HErskine’s Institute of the 
Law of Scotland, first published in 1768 
—a work which in its day possessed a 
great practical value and which is still 
useful as tbrowing light on many legal 
questions, we read that “another symbol 
was anciently used in proof that a sale 
was perfected which. continues till this 
day in bargains of lesser imporbance among 
the lower rank of people, the parties lick- 
ing and joining thumbs; and decrees are 
yet extant in our records prior to the 
institution of the College of Justice gus- 
taining gales upon summonses of thumb 
licking upon this medium that the: parties 
had licked thumbs at finishing a bargain.” 
In a contemporary work, Burt's Letters from 
the North of Scotland, the same practice 
is teferred to of two Highlanders, “each 
of whom weis the ball of his thumb with 
his mouth, and then joining them together 
it is esteemed a very binding act.” No 
precise parallel, so far as the present 
writer is aware, has been seen in England, 
but it is by no means uncommon in some 
classes for the two parties to the bargain 
toshake hands overitasa sign of mutu- 
ality of concord:—The Law Times. 
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CRIMINAL LAW IN 1935 


ar CONTRIBUTED BY 
N. KASTURI RANGA IYENGAR, B. Ay, B. La Apvooats, MADRAS. 


- In the year under review some notable 
pronouncements have heen made relating 
to the proper conduct of criminal trials 
and the administration of criminal law in 
British India. i 
With- reference to the powers of an appel- 
late Court-to dismiss appeals summrily, the 
Privy Coancil—Lord ‘Yhenkerton delivering 
tle judgment of their Lordships—in the 
‘case of King-Emperor v. Dahu Raut (36 
Cr. L. J.838=155 Ind. Cas. 3&6) held that 
upon the true construction of the Criminal 
Procedure Code, the Appellate Court is not 
entitled to dismiss sn appeal summarily 
in terms of s. 421 unless the Court is satisfi- 
ed that there is no sufficient ground for 
‘interfering in accordance with the relief 
sought in the appeal: Where the appeal is 
‘not dismissed summarily, the Court’ is 
‘bound in order to the disposal of the appeal, 
‘to comply with the provisions of s. 422, 
“Criminal Procedure Code, as to notice, and 
‘with the provisions of s. 423, as to sending 
‘for the record, if such record is not already 
“in Court. The Privy Council is of opinion, 
‘that the words “admitted” and “admission,” 
“in reference to appeals which are not sum- 
‘marily dismissed, though not infrequently 
“used in the Courts in India, do not appear 
‘to be happily chosen. From their ordinary 
‘meaning they would imply that the appeal 
Tequires -to be admitted at this stage 
whereas the Appellate Courts are bound. to 
‘deal’ with the appeal and they can only do 
s0 when they have complied. with the pre- 
liminary steps of giving the statutory notices 
‘under s. 422, and sending for the record 
‘which will enable -the Court to deal with 
the appeal in accordance with the provisions 
‘of s. 423, Criminal Procedure Code. 
It was also held that the powers conferred 
on the'Appellate Court under s. 423, Criminal 
' Procedure Code, appear to be as ample as 
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the High Court would have on revision 
under s. 439, Criminal Procedure Code, with 
the exception of tke power to enhance the 
sentence and if the appeal is before a High 
Court, and it is thought to be desirable, 
there is no reason why, the accused should . 
not be warned that, at the hearing on the 
petition, he may be called on to. show cause 
why his sentence shou'd not be enhanced. ` 

Regarding the question of re-trial a Lull 
Bench of the Caleutta High Court consist- 
ing of Derbyshire, C J., Mukerjee and 
Costello, JJ, in Rafiqueuddin Ahmad v. 
Emperor, (36 Cr. L. J. 808=155 Ind. Cas, 
687) has held that a re-trialin a criminal case 
should not be ordered too lightly snd should 
be, avoided as much as possible. A re 
trial certainly should not be ordered, where 
it can be established that there is no evi- . 
dence to go before a jury. To order a te- 
trial in such a case would be to put the 
accused to unnecessary harassment., Under 
sub-s. 3 of s. 307, Criminal Procedure Code, 


‘the High Court has ample powers in a 


case in which there has been no proper or 
adequate trial, to make an order that the 
‘accused person ‘should be re-tried. The 
Tull Bench held that in @ ré-trial there ig 
always a danger of the prosecution trying 
to fill up the gaps in the evidence tha? his- 
been adduced and that this difficulty may 
very well be’ overcome if the Judgé who 
presides at the trial is astute enough and if 
the jury are properly directed. lt may be 
noted in this connection thats. 307, Criminal: 
Procedure Code, first came, into the Statute 
Book as s. 263, Act X of 1872. Under that 
section there were cases in which it was held 
that the High Court was fot compeient to 
make an order fora re-trial. [Later on the 
sub-section in its prenit form came into 
being by the amendment of Act XOI of 
1896, - < p sie aa wee 
CC mie g radi i oe es ~ 
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Regarding 
servants, s Full Bench of the Rangcon High 
Court consisting of their Lordships 
Page, C. J., Mya Bu and Dunkley, oJ., in 
Emperor v. Maung Bu Maung, (see 36 Cr. L. J. 
1272=157 Ind. Cas. 1034) has held that 
whena public servant commits criminal 


breach of trust in respect of moneys 
belonging to Government, which pass 


through his hends, he cannot be said to be 
acting or even purporting to. act, in the 
execution of his duty as such public servent. 
The words ‘purporting to act” connote that 
the public servant means or intends or 
purporis to act assuch, or that his action 
conveys to the mind of another, that he is 
acting as such. In so committing criminal 
breach of trust, a public servant’ does not 
mean or intend or purport to act in the 
execution of his duty. But on the other 
hand, he intends to act in direct cpposition 
to his duly and his office provides him 
merely with the opportunity of committing 
the offence. Consequently on this ground 
s. 197, Criminal Pr-cedure Ode, could not 
apply. 

_ Tke same would be the resuit, even if the 
accused is.a public servant, who is not 
removable from office, save by or with the 
senction of the Local Government. Hence 
the sanction of the Local Government would 
not be necessary before commencing the 
prosecution. Under s. 197, Criminal Pro- 
cedure Code, the previous sanction of the 
Local Governments only required where 
the accused is charged with any offence 
‘alleged to have been committed by him 
while acting or purporting to act in the 
discharge of his official duty. 

Regarding trials in Sessions cases, a 
Full Bench of the Allahabad High Court 
consisting of their Lordships Sulaiman, CO, J., 
‘Harries and Bajpai, JJ., in Emperor v. 
Ashgar (87 Cr. L. J. 337=160 Ind. Cas. 
856) held that if the intention of the legis- 
latuze had been to allow any witness pro- 
duced by the prosecution for the first time 
before the Court of Session, there was no 
necessity for enacting s. 219, Criminal Pro- 
cedure Code and that is perhaps the 
strongest argument against the view that 
it is open tothe prosecutor to withhold some 
witnesses, frome)fe Court of the Committing 
Magistrate. In fairness to tke accused, the 
prosecutor should not be in a position to 
decide, as to the sufficiency or other®ise of 
the evidence, which should be placed before 
a Magistrate, for it May well be, that if all 
the witnesses had been examined, ihe case 
against the accused might break down, 
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completely, end it may also be that in the 
absence of the evidence which the prosecu- 
tion could produce, but which has not been 
produced, the Magistrate may discharge 
the accused. The Full Bench has held that 
s. 540 of the Criminal Frocedure Code, 
seems to be the cnly provision under which 
a new witness can be examined, before the 
Court of Session. Therefore, s. 347, Criminal 
Procedure Code is controlled by the provi- 


sions contained in Chap. XVIII, of the Crimi- 


nal Procedure Code. Mr. Justice Bajpai there- 
fore says: “Myasnwer to the point referred 
tothe Full Bench for determination is that a 
Magistrate, who under Chap. XV UI, Criminal 
Procedure Code, is enquiring into a case 
triable by the Court of Session or High 
Court, and to whom, before the prosecution 
evidence is closed, it appears, that the case 
is one, which ought to be tried by the Court 
of Session or High Court, is not empowered 
under s. 317, Criminal Procedure Code, 
(subject to the production of defence wit- 
nesses under s. 212, Criminal Procedure 
Code) to commit the accused for such trial, 
without completing the rest of the prosecu- 
tion evidence and that he is bound to 
record the rest of the evidence of the pro- 
section under s. 203, Criminal Procedure 
Jode and then commit.” 

Regarding first offenders, a Full Bench 
of the Bombay High Court consisting of 
Beaumont, C. J., N. J. Wadia and Divatia, JJ. 
in Vaijappa Shivlingappa v. Emperor, (36 
Cr. L. J. 1470=158 Ind. Cas. 649) has over- 
ruled the case of Emperor v. Kasturi, (97 
Ind. Cas. 742=27 Or. L. J. 1158). The Full 
Bench has held that the expression 
“offence punishable with imprisonment 
for not more than seven years” in 8. 562, 
Criminal Procedure Ccde, was intend- 
ed to be read in the same sense as the ex- 
pression in sub-s. (I. A.): “Offence punish- 
able with not more than 2 years’ imprison- 
ment” and that both expressions were intend- 
ed to cover offences punishable with a less 
severe sentence than those indicated and, 
therefore, certainly to include offences 
punishable only with fine. 

The legislature has not, in the section, 
dealt expressly with the case of an offence 
punisheble cnly with fine. In construing an 
Act cf Patliament the Court always has 
to ascerlain tke intention of the ‘legislature 
from the language of the whole enactment 
and it sometimes becomes necessary to do 
a certain amount of violence to the langu- 
age in which a particular passage is couch- 
ed inorder to give effect to the intentions 
which is always to be gathered from the 
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enactment as a whole. Their Lordships 
Lort-Williams and Jack, JJ. of the Cafeutta 
High Court jn Bhupathi v. Amio Bhusan 
Mukerji, (36 Cr. L. J. 1238=157 Ind. Cas. 
670), have held that s. 247, Criminal Pro- 
cedure Code, provides that if the summons 
has been issued on complaint and upon the 
day appointed for the appearance of the 
accused, or any day subsequent thereto, to 
which the hearing may be adjourned, the 
complainant does not appear, the Magis- 
trate shall, notwithstanding anything there- 
inbefore contained, acquit the accused, 
unless for some reasons he thinks proper to 
adjourn the hearing of the case to some 
other day: This section, therefore, over- 
rides the previous provisions of the Chapter, 
and must be read together with s. 403, 
Criminal Procedure Code. 

The intention of the legislature was that 
the procedure under s. 247, Criminal Pro- 
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cedure Code should be deemed to be a trial 
within the meaning of s. 403, Criminal Pro- . 
cedure Code. When the complainant does 
not appear, if the Magistrate decides to 
acquit the accused, then the accused must, 
be deemed to have been tried within the 
meaning of s. 403, Criminal Procedure Code, 
though the summons may not have been 
served and the accused may not have 
appeared. A clear distinction is drawn in 
the Code between ‘“‘discharge” and “ac- 
quittal” as will be seen by reference to 
s. 494, Criminal Procedure Code, to the 
Explanation to s. 403, Criminal Procedure 
Code, and to other sections. Their Lord- 
ships held that atrial in a summons case, 
commences when the Magistrate takes. 
cognizance under s. 190, Criminal Procedure 
Code, which comes under the heading “con- 
ditions requisite for initiation of proceed- 
ings.” 


(To be concluded.) 





CRIMINAL APPEALS. 


This article is written in continuation of 
our periodicalexamination of the decisions 
of the Court of Criminal Appeal, some of 
the most instructive reading to which we 
are able to invite the attention of our 
readers. 

In R. v. Silverman (1935), 25 Cr. App. 
Rep. 101, the court once more animadverted 
upon the bad practice of charging a de- 
fendant after he has been released from 
prison, with offences committed prior to 
the commencement of his term of im- 
prisonment. The Lord Ohief Justice, 
delivering the judgment of the Court of 
Criminal Appeal, said: “It cannot be said 
too emphatically that, when a man has been 
sentenced to a term of imprisonment and 
it is intended to proceed further against 
him for offences previously committed 
and then known, itis the duty of the res- 
ponsible authorities to make up their minds 
at once whelher any, and if so what, 
steps are to betaken. Itis not fair either 
to the convicted person or to the public 
to leave him in prison to serve his term 
‘and, after his release, commence for the 
first time proceedings against him for an 
-offence committed before the term of im- 
prisonment began. This instance goes 
back tothe year 1921. Itmay be hoped 
that such a practice, which was then by 
no means uncommon, has become far less 
‘common atthe present time. It ought to 
-be extinct.” | 
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‘he defendant was an habitual criminal 
but having regard to the unfortunate start 
of his career and to the manner in which 
he was dealt with as a youth, “a course 
which, it isto be hoped, would not ba 
adopted to-day,” the court quashed a 
sentence of preventive detenfion which 
had been adjudged to follow one of penal 
servitude. It seems a pity, that, in such 
a cse, the preventive detention could not 
be substituted for the penal servitude. 

The case of R.v. Sugarman (1935) 25 Cr. 
App. Rap. 109, is noteworthy as once 
more laying stress on the limils of cross- 
examination of an accused person, and 
the proper function of counsel for the 
Crown. f 7 

Tha appellant was charged with receiving 
stolen property, gnad a sum of money found 
upon him formed the subject of cross- 
examination. It was said that questions 
as to this money were put “for the purpose 
of testing the credibilily, of the witness 
by suggesting that hehad received other 
stolen property beyond that named in this 


‘part of the indictment.” “That proposi- 


tion,’ said the court, “isa remarkable one, 
and still more remarkebde is the argument 
by which it issought to be justified. The 
argument was that if property recently 
stoldi, but not sp2ciied in the indictment, 
hid been found in possession of the 
appellant, evidence might Have’ basn given 
to prove his pos3a33ion of that property; 


si case, 
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and ‘aa. by alidi the: inference is that, 


28 other ‘stolen property. was not found in- 


his possession, it may, nevertheless, be 
suggested to the jury that he had received 
other stolen property.” The questions “were 
‘not ‘only likely tolead the minds of the 
jury astray, into a false issue whether the 
appellant had feloniously received other 


stolen property, but were well calculated to, 


lead the jury into thinking that it was 
probable that the appellant had commiited 


the offence with which he was charged as 


being just the sort of man. likely to be 
` ghilty. of the kind of offence,” the very.mis- 
chie® dealt -with by the House of Lords in 
Marnbell-v. Director of Public Prosecutions 
£1934); 98.J. P. 387; 24 Cr. App. Rep. 152. 
-: With refreshing vigour the Lord Chief 
Justice added: “Tt cannot be too often made 
plain that the business of counsel fór the 
Crown is fairly and impartially to exhibit 
all the facts to the jury. The Crown has 
no interest in procuring 
Its only interest is that the right person 
should, be convicted, that the truth should 
be- known, and that justice should be done. 
Ít “would be deplorable if any ‘counsel for 
iéal strength of his case and think that 
. he can strengthen and support it by things 
‘collateral in a manner contrary to the letter 
pad the spirit of English law.” : 

{t-is not always counsel who is in n fault 
ar cases of receiving. In R. v. Currell 
i (1935), 25 Cr. App. Rep. 116, a chairman of 
sessions failed to direct the jury at all 
~sbeyand reading the indictment to them.” 
‘The best that could be said for him was 
. that “in so doing he accidentally omitted 
: ‘to point - out - that it was essential that.it 
“should be proved before them. that the 
„prisoner knew the horse was stolen at 
tthe. time-he received it,” a gentle form 
‘of complaint adopted by. counsel for the 
‘appellant. Counsel for the Crown: submitted 
‘that m a very clear case no-summing up 
'àt'all may be required, citing R. v. Newman 

` (1913), 9 Cr App. Rep. 134. 

-The Lord Chief Justice made short work 
-of this. - “It would-be better to regard the, 
‘ case of Newman as a misprint.” He quoted, as 

the true, role : from Schama and Abramo- 
: vitch’ (1914), 7989: P. 184; 11 Cr. App. Rep. 
: 45: “It is essential in cases of this character 
` that theré should be a careful and: roper 
- direction.” 

> Rav. Smith Senior and Smith Junior (1935) 
25 Or. “App: Rep. 119*was another receiving 

-The defect in. ‘the summing up-here 

was that no distinction was drawn bey, 
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| was: panen on two indicime ents, 


x 16310 


tween’ ia evidence: east: machi: ot. the : 
defendants. “The most that. could be said 
was” that the son had allowed" the stolen: 
goods “to be pùt into the shed; there. 
was no proof that the father had ever seen 
them.” Nothing was said about the need. 
of knowledge that the goods were stolen. 

A. further irregularity was. comment on, 
the fact that the accused had madé no; 
answer at the police piiri “Thèy were 
entitled to say nothing. Each had given 
his answer to the police, E each was rev’. 
presented'at the police court.” 


: This comment should be read in- 
connection with R. v. Naylor, ` [1933] 
K. 685; 23 Cr. App. | Rep. 


177; 29 Cox C..C. 493; and R. v. Littleboy,. 
[1934] 2 K. B. 409; 98 J. P. 355; 240r. 
App. He? 192. 


was 
given. in charge .to the jury upon. one, 
but evidence was given relevant only to 
the other indictment. Said the Lord Chief 
Justice, in language which cannot often, 
have had to be addressed to an English 
judge and counsel: “It is clear that this 
irial proceeded, for a considerable time at 
any ‘rate, when’ neither the deputy chair- 
man, nor the clerk of the peace, norany 
of the three counsel who appeared from 
time to time for the Crown, or counsel ‘for 
the defence, knew with what the appellant 
was ‘really charged.” When the’ court 
realised the state of affairs ihe deputy 
chairman told the jury to “Wash out-of 
their minds” the evidénce given. up to 
ihat point. A more hopeless request could 
not be made, be it expressed. never sd 
colloquially. 


Then a witness for the prosecútion men- 
tioned the fact that the accused had been 
in prison before. Counsel asked for a new 
jury, but this very. reasonable ap- 
‘plication was refused, nor were the jury 
invited to do any more washing out. 

Defects of substance were completed by 
a defect of form. There was no statement 
in the copy record before the..Court of Cti- 
minal Appeal that tiig appellant" had been 
-convicted at all. 

It is not surpyising that the Gourt of Ori- 
minal Appealfelt it necessary to reiterate, 
“Counsel for the prosecution should al- 
ways, bafore opaning, acquaint themselves 
with the contents of the indictment. by 
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‘geeing either the actual: indictment er a 
copy thereof.” | ; 
- This case ‘ought to.be taken to heart 
not only by counsel dealing with indict- 
menis, but by those prosecuting on infor- 
mations in the police court. We have 
knowa more than one instance where a 
prosecuting solicitor had read neither the 
summons nor the section on which it was 
‘based. * 2, À 
` R. v. Murray (1935), 100 J. P. 57; 527. 
L. R. 141; 25 Cr. App. Rep. 129, was a case 
` ọn section 14 (1) of the Criminal Justice 
Act, 1925, which gives power to commit 
toa sees court with a view toexpedite 
trial. —- - 

| The 11th October, 1935, was the Commis- 
sion Day forthe Bedfordshire Autumn As- 
sizes. On that day, justices at Bedford com- 
mitted aman for trial at the Northampton 
Assizes on the 17th October 1935. There ob- 
jection was taken that on atrue reading of 
the section, the “next assizes” were those 
. which had just opened. The objection was 
overruled and on appeal it was held that 
“next” means “next after the date of 
committal.” The decision is not only sound, 
. but very convenient. 

; R. v. Mill, James Henry and Edith (1935), 
20 Cr. App. Rep. 138, was a case where 
husband and wife were jointly indicted 
for murder. In order to establish the case 
against both,-it was necessary to establish 
that both were in the house at the time the 
« blow was struck which killed the murdered 
child, and the crucial. point was whether 
- the child was killed before another child 
came into the house. If she were, the 
male prisoner could not have been guilty. 
That was not pointed out by the judge in 
his summing up. On the contrary, words 
were used which shut out that defence. 
In the circumstances there was nothing 
to be done but to quash the conviction. 
The lesson is that where more than one 
person is charged, the evidence against 
-each must be carefully separated in the 
mind of the judge, and the facts 
‘against or in favour of each put separately 
to the jury. It is not an easy mental 


‘process, but this makes itmore than ever - 


‘necessary that the jury, some of whom are 
.certain.to be likely to fail in discriminating 
-what is*’germane to the case against one 
-trom what is relevant only to the case 
„against the other, should have emphatic 
warning of ikeir.duty to “distinguish and 

clear guidance upon how to do it. i 
R.v. Pomeroy (1935), 25 Cr. App. Rep. 
147, was a'road traffic case of considerable 
. h I 
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interest for. more reasons than one.” The 
cont deplored the fact that the justices 


committed the accused to sessions oD a 


charge of dangerous driving instead of 
to assizes on a charge of manslaughter. 
One shares the regret of the Court of Cri- 
minal Appeal. But the “twenty convictions 
for road traffic offences, besides eleven 
convictions for larceny, wounding and as- 
sault” which made Goddard, J., stigmatise 
the appellant as a “road ruffian” would 
not have been before the jury, and we 
all-know how frequently indictments for 
manslaughter by motorists prove abortive. 
Our rule of evidence. against. proof of 
similar offences is very salutary,- but there 
are times, and this is one of them, when 
one wishes it could be relaxed. If Arm- 
strong, charged with murdering his wife 
by poisoning her with arsenic, could have 
proved against him an attempt to murder 
a brother solicitor in the same away, “as 
showing the defendant had arsenic and 
that he would use it to poison a human 
| article at page 231 of 
Volume 86, we cannot see why Pomeroy 
should not have had it proved against 
him that, on other occasions, he hed 
driven dangerously and driven while 
under the influence of drink, to show 
that he would use a motor car without the 
least regard to the safety of other people. 
- This is, however, by the way. The decision 
merely went to the pont | that 
charges of driving dangerous'y and driving 
while disqualified should not be tried to- 
gether. This is, of course, sound, but, 
like many other rules of practice, it 
does not work when transferred from trials 
on indictment to summary trials. ‘The 
justices, who have jurisdiction to try both 
these offences summarily, will have their 
register before them in which both 
offences are alleged. They can keep the 
trials as separfte as they like. They 
still have to make a further effort to exclude 
‘from their minds what a jury would not 
know. 

The rule of offence as to similar acis 
was inquestionin R. v. Mortimer (1936), 
25 Cr. App. Rep. 150. 

The appellant was charged with murder, 
by, deliberately driving g motor car at 
On the question of intent 
to kill, or, at any rate, to cause grievous 
body harm, evidence was admitted that 
shortly before knocking down this woman 
he had knocked dawa two other women 
cyclists in a similar way and had stopped 
his car and assaulted them, and that 
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shorily afterwards, he knocked down another 
women cyclist and stele her bag. 

The court quoted from R. v. Bund, [1906] 
1 K. B. 389; 70 J. P. 424, the observation of 
Bray, J., that, in view of the strong 
prejudice that would necessarily be created 
in the minds of the jury by evidence 
of this class, which shows ihat the 
prisoner has been guilty on another oc- 
casion, of a similar offence, the greatest 
care ought to be taken to reject such 
evidence unless it is plainly necessary to 
prove something which is really in issue. 
In our opinion this evidence satisfies that 
test; it was plainly necessary to prove 
something which was really in issue, 
namely, the intent with which the prisoner 
did the act, if he was the person who did it. 

Going back, for a moment, to our observ- 
ations on Pomeroy'’s previous convictions 
above, the fact that a man or woman is 
a reckless driver really does, in common 
sense, strongly reinforce evidence that, on 
a particular occasion, his frame of mind 
was that which, coupled with evidence of 
dangerous driving on that specific occasion, 
justifies a charge of manslaughter. It is 
excluded because it has too great an 
effect on the minds of thejury. But jurors’ 
minds are too greatly affected in charges 
of manslaughter by dangerous driving by 
the likelihood that {he man in thedock is 
teally a decent fellow, whose last wish is to kill 
by his carelessness or recklessness. It really 
is a serious question whether, seeing how 
many of those charged with manslaughter 
are road-hogs, evidence of previous 
dangercus driving should not be made ad- 
missible by statute. 

R. v. Roberts (1936), 100 J. P. 117; 1 All 
E. R. 23; 52 T. L. R. 234; 25 Cr. App. Rep. 
158, isone more case of difficulties as to 
evidence where persons are charged jointly. 
_ This time the question arose under the 
Criminal Evidence Act, 1898. 

The appellant was charged with, and 
convieted of, fraudulent conversion. On 
the sameindictment, another accused was 
charged wilh causing, by false pretences, 
money tobe paid to the appellant. The 
appellant, in giving evidence, said some- 
thing damaging to the other man and was 
then cross-examined as to his own previeus 
conviction. It wag held that, as the two 
men were not charged with the same offence, 
it was not open to Counsel for the other 
man thus to question the sppellant, @hose 
conviction was ageordingly quashed. 
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Talbot, J., giving the judgment of the 
court said: “In this case there were two men 
who, whether properly on not, I do not 
express an opinion, but at any rate spro- 
bably within the law, were charged on one 
indictment.” We do not hesitate to say 
that it would have been very much 
better practice to charge them separately. 

R. v. Wicks, [1936] 1 All E. R. 314; 52 
T. L. R. 253, was an appeal against a con- 
viction for publishing a defamatory libel, 
knowing it to be false. 

Several points were taken on the appeal. 
The most important and the only one we 
shall deal with here was whether the 
prosecution, in a case of this kind, are bound 
to prove that the libel wes unusually 
likely to provoke a breach of the peace, 
“Tt is true,” said the court, “that a crimi- 
nal prosecution for libel ought not to be 
instituted, and, if instituted, will probably 
be regarded with disfavour by judge and 
jury, when the libel complained of is of so 
trivial a character as to be unlikely either 
to disturb the peace of the community or 
seriously to affect the reputation of the 
person defamed.... It may well be that 
cases will sometimes occur in which juries 
my properly refuse to convict a man accus- 
ed of criminal libel where the offence is 
trivial. ...There is, however, in our judg- 
ment, no ground for the suggestion that it 
is incumbent upon the prosecution to prove 
that the libel in question would have 
been unusually likely to provoke the 
wrath of the person defamed, or that 
the person defame was unusually likely 
to resent an imputation upon his character.” 

R. v. Bishirgian, Howeson and Hardy, 
[1936] 1 All E. R. 586, deserves very little 
notice. It probably was taken to the 
Court of Criminal Appeal asa last hope. 
Once more the law, as laid down in Peckv. 
Gurney (1873), L. R. 377, 402, and re-stated 
in R. v. Kylsant, [1932] 1 K. B. 442, was 
re-stafed. The whole of a prospectus assailed 
under section 84 of the Larceny Act, 1861, 
must be considered in deciding what im- 
pression would be produced by it. It can 
be false if there is in it “such a partial 
or fragmentary statement of facts that 
the withholding of that which is not stated 
makes that which is stated absolutely false.” 

Wedealt with R. v. Goldfarb, R. v. 
Szezenslive, [1936] L All E. R. 169; 100 7. 
P. 120; 52 T. L. R. 254, a case dealing with 
recommendations for deportation of aliens, 
at page 244, anté.J ustice of the Peace, 


1986 


Shart Sentence. 

Those who are in the best position, to 
judge seem all agreed that a short sentence 
of imprisonment is not only futile from 
the pointof view of reform and training, 
but also quite unlikely to bean effective 
deterrent. But there isa constant demand 
for something between probation and a 
long sentence. There sre ceses,it is 
argued, which do not warrant a heavy 
sentence, which, nevertheless seem inap- 
propriate for probation; training and 
reform by lengthy processes ere not called 
for, but there is an instinctive feeling 
that the offenders should have a sharp 
lesscn. This, we believe, is why short sen- 
tences are passed. 

The chairmen of the Prison Commission, 
addressing the Notional Association of 
Prison Visitors, is reported as saying 
that from cn examination of the statistics 
he was convinced that a number of tke 
young people sent to prison should have 
heen de:lt with by cther methcds. Pirisen 
wes not aplace fcr young cffenders, but 
there were many magistrates who still 
believed in the myth cf the short, sharp 
shock. This year the Home Secretary had 
increased to 23 years the age up to 
which a boy or girl might be sent to 
Borstal. The order was based on the 
experience of the last few years. 

There was still much to be done in 
many directions, for our penal law needed 
amendment and modernisation. 

One welcome amendment would bea 
measure, if it could be devised, whereby 
some of the young offenders could receive 
punishment without incurring the 
stigma which, owing to the attitude of 
the public, prison always involves. If 
thoughtless or heartless young men could 
be made to suffer loss of recreation or 
Pleasure for some time without losing 
their work and without becoming acquaint- 
ed with prison life, it might satisfy a 
general demand that “something should be 
done” to check crime among young people 
and might really have a deterrent effect. 
If, as the result of legislation, this could 
be followed by a period of probation, 
the results might be still better, — Justice 
of the Peace. | 


Whipping. ae 

In aletterto the Times of 22nd May, 
dealing with juvenile crime in Lendon, a 
member of a” local educalicn authority 
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criticises the methods of juvenile courts 
and says that ‘there is no doubt that we 
have effectively removed the fear of the 
law from ihe caleulations of the juvenile 
deliquent.” He goes cn to deplore the low 
standard of parenial responsibility and the 
decline in religious belief. 

There is much in the letter that will 
give interested people something to think 
about. We are not convinced, however, 
by the advocacy of whipping as a 
more humane and more effective 
method of dealiag with most of the boys, 
thau committing them to approved schools. 
Reasonable corporal punishment is probably 
2 gcod thing for most boys when admi- 
nistered at home, or at schcol. A whipping 
by order of ihe court is quite different 
from several points of view. The writer 
of the letter is convinced, he says. But he 
produces no evidence in support of his 
claim. People who hare kept records hive 
said that their experiences led them to 
the conclusion that boys who hsd been 
birched generally offended again quite 
soon. Ifthat be so, the birch is neither 
humane nor effective.—d ustice of the Peace. 


Cruelty to Children. 

His Royal Highness the Duke of Kent, 
President of the National Society for the 
Prevention of Cruelty to Children, speak- 
ing at its annual council meeting, 
said that last year’s cases represented the 
highest total since the war. However, cases 
of wilful cruelty were less frequent, and 
the number of prosecutions was the lowest 
since the foundation of the Society. 

This bears out what we have always 
insisted upon, that the Society exists for 
the purpose of safeguarding children, not 
fer the purpose of prosecuting parents, 
Prosecution is sometimes necessary and 
punishment is well deserved, but thege are . 
the last resorts. The Society aims at con- 
structive work, and thousands of children 
benefit by the efforts of ils inspectors to 
improve the conditions under which they 
‘live. As the Duke of Kent said, sometimes 
negicct is largely due to bed housing and 
unemploymen!; better comdjtions and better 
education should do much to remove the 
evil. 

The chairman of the Sociely səid that 
in the year there had been 45,658 com- 
plaints about childrém. THe prosecutions 
numbered only 466. This was largely due 
to the Children end Young Persons 
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Act, 1933, which enabled the Society to 
bring ‘before the juvenile courts chi'dren 
in need of care or protection. 
` There can be no doubt that ‘the “care or 
protection” provisions of the Act have met 
a real need. Under the earlier statute, 
many cases that cried aloud for action 
could net be brought within the terms of 
the relevant section, and the juvenile court 
was powerless. If the parents of neglected 
children could be prosecuted to conviction, 
something could be done ; otherwise many 
cases had. to be left to voluntary effort, 
with no backing from the law. The Act 
of 1933 has immensely improved tbe posi- 
tion.— Justice of the Peace. 

Husband as Solicitor. ae 

In a case of alleged assault re a young 
man ona woman, before a bench of jus- 
tices last week, the husband of the pro- 
secutrix, he being a solicitor, appeared to 
prosecute. The clerk is repor ted as saying: 
“It is məst extraordinary and irregular 
for youto appaar jn this case, alt hough 
there is really nothing wrong in it.” Ace 
cording 10 the same report, the “bench refus- 
ed to allow the solicitor to appear, on the 
ground thathe was an interested party. 
T'he case was adjourned, bail being allowed. 

The position may be extraordinary, but 
we donot think that there is anything 
wrong int, and the learned clerk's ad- 
vice seems to have been correct in that 
respect. 

A prosecutor, or prosecutrix, may conduct 
his or her own case, and we are not 
aware ofany legal impediment to the 
‘husband or wife who is a solicitor acting 
in the capacity of prosecuting Advocate. 
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Astohis being an interested party, he can 
kardly be more interested than the prose- 
eutor or prosecutrix in person, :. i of 
the Peace, dated June 6, 1936. 

Public Assistance: Institutional 

Treatment. 

The Public Assistance Committee of the 
London County Council last week ap- 
proved a scheme submitted by the Gene- 
ral Purposes Sub-Committee for the improve- 
ment of institutional accommodation. 

Inthe old days, when, as a speaker 


‘said, “the ideas as to what was good enough 
‘for the so-called pauper differed consider- 
‘ably from those of to-day,” 


many of the 
poor law institutions were very bad, and 
the lot of the indvor pauper was hard. And, 
in those davs, there was but little outdoor 
relief. ‘fo-day, authorities like the London 
County Council do their best to give out- 
door relief rather than insist on institu- 
tions, but .there are still a certain number, 
especially among the aged or infirm, who 
must be dealt with in institutions. 

Tne first business of the Council will ba 
to get ridof overcrowding and tolay down 
a Minimum of floor space. Then there 
will be better classification of institutions 
and of inmates. Old people who cannot 
stay outside will be accommodated in small 
homes with a more home-like atmosphere 
than there can be in a large institution, 
however well managed. The first of these 
homes is to be opened -shortly. 

The cost will be considerable, but we do 
not think there will be much criticism on 
that account seeing that the reforms in- 
dicated are so clearly necessary:—d ustice of 
the Peace, dated June 6, 2038; 
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The Punjab Land Revenue Act.—By 
MR. Om PRAKASH AGGARWALA, M. A., P. C.S., 
EXTRA ASSISTANT COMMISSIONER: PUBLISHED 
pyr. S. L. Bacca, B. A., ror LAHORE Law 
Deport, KACHERI ROAD, LAHORE: Peros Rs. 9. 
The learned author is already well-known 

inthe Punjab by his commentary on the 

Punjab Tenancy Act. In the present 

“publication, he has explained the law en 

practice in respect of the making and nfain- 

tenance of Rec®rds-of-Rights in land, the 

‘assessment and collection of revenue end 

other matters that fall within the Punjab 

Land Revenue Act. As a Revenue Officer, 

‘the Tearned author has had practical experi- 
ense of the working of the Act and jn this 
respect, the present commentary can claim 

> very advantageous position, The subject 


has been treated logically and systematic 
ally and clear and concise language has 
been used io explain the principles. Rele- 
vant case-law has been referred to, and 
instructions contained in the relevant Stand- 
ing Orders and Manuals have been quoted 
in their proper places. Land .law is 
generally a tough and not: very interesting 


‘subject and it is certainly to the credit of 


the learned author that he has enlivened 
thé, dry bones of the subject with his 
lucidity of expressicn and analyti¢al presents 
ation. An Appendix on the Act as appticable 
to the N.-W. E. P. and Delhi makes the bcok 
of great use tô the legal public ottside the 
Punjab. Lawyers and Revenue Officers 
are bound to find the book of immense use. 
We wish the learned author alt succesy 
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CRIMINAL LAW IN 1935 
CONTRIBUTED BY 
N. KASTURI RANGA IYENGAR, B. As, B. L. ADVOCATE, MADRAS. 
(Concluded from page 27, 163 Ind. Cas., Journal Section.) 


Regarding the proper use of a Police 
diary, Mr. Justice Dunkley of thè Rangoon 
High Court, in Nga Tha Aye v. Emperor, 
(36 Cr. L. J: 1380; 158 Ind. Cas. 441) says 
that there can now be no excuse whatever 
for the misuse at a criminal trial, of state- 
ments of witnesses, to investigating Police 
Officers, since the publication of the judg- 


ments in Nga U Khin v. Emperor (155 Ind. _ 


Cas. €6; 38 Cr. L. J. 665.) 

As soon as a defence Pleader asks a wit- 
nessa question concerning his statement 
to the Police, it is the bounden duty of 
the Sessions Judge, Eto ask the Pleader 
whether he wants tohave a copy of that 
witness’s statement to the Police, supplied 
to him, or not. Ifthe Pleader does not 
desire acopy of the statement, then all 
questions concerning the witness's state- 
ment to the investigating officer should be 
disallowed. } 

If he desires a copy of the statement it 


should be supplied at once and should ` 


be proved according to Jaw and 
then be used forthe purpose of cross-ex- 
amining the 
the record in the proper way. 

‘Their Lordships Bennet and Rachhpul 
Singh, JJ. of the Allahabad High Court in 
Emperor v. Dipu, (158 Ind. Gas. 424; 36 Or. 
L. J. 1362) have held that the Police 
officials very often are in a far better 
position to depose about the character ofa 
man than witnesses who may be living in 
different villages and who may have been 
„examined, in defence by the accused. 
The right way of judging the evidence 
of Police officials is to consider their 
statements on merits and then to determine 
whether they have given trug evidence or 
otherwise. Thereis no justification what- 
soever for discarding the evidence of a, 
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witness and be brought on 


Police official simply on the g ound that 
they belong to the Police. It is the duty. 
of the Police officials tokeep under sur- 
veillance, suspected persons and in many 
cases they can give evidence as regards the 
character of an accused person, which 
may be found to be far more satisfac- 
tory, than the evidenceof witnesses, ‘who 
do not belong to the Police department, 
Their Lordships Beaumont, OC. J. and 
Macklin, J, of the Bombay High Court in — 
Fakir Mohammad v. Emperor (162 Ind. Cas. 
231; 37 Cr. L. J. 539) have held that, Courts 
of law must satisfy themselves as to the 
value ofthe evidence of the “expert in 
the same way as they satisfy themselves 
of, the value of other evidence. It is of, 
course necessary in fhe case of finger print 
experts, asin the case of every other wit- 
nesses, whether expert or not, that the 
Court should exercise its owa judgment 
upon the evidence and not merely accept 
the evidence without consideration and if 
the evidence of a finger print expert is given 
in such a way that the Courtis able to 
follow it and make up its own mind as to 
the accuracy . of*that evidence and. as to 
the accuracy of opinions given _ by the 
experts, there is no reason why its ould 
not be cpen to the Court to convict solely 
upon the evidence of that witness. It will 
not be correct to say that a Court ought 
not to rely upon the evidence of an expert 
along to sustain a conviction. It may be 
noted here that their Loydships have dis- 
sented expressly from the cases reported in 
Bazari Hajomv. Emperor, (68 Ind. Cas. 
958; 240r. L. J. 638; 1 Pat. 242) and Jassu 
Ram v. Emperor, (77 Ind. Cas. 423; 29 Cr. 
L. J. 373; 4 Lah. 246). » . 
Thair Lordships Lort-Williams and 
Jack: JJ., of the Valoutta High Oourt in a 
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case reported in Nitai Charan Ghose v. 
Kshetra Nath, (162 Ind. Cas. 102), hare held 
dissenting from Mohamud Bhakku v. Queen- 
Empress, (23 Cal. 532) that the Criminal Pro- 
cedure Code, provides for taking cogni- 
zance of offénces and not of offenders and 
that the Magistrate who had legally taken 
‘cognizance of an offence under s. 476, 
Criminal Procedure Code, had jurisdiction 
to proceed against any one who might 
be proved by the evidence, to be concern- 
ed in that offence whether he was men- 
tioned in the order unders. 476 or not, It 
may be noted here that in Mohamed Bhakku 
v. Queen-Empress, (23 Cal. 532) it was held 
by a Division Bench of the Caleuita High 
Court, that the provisions of s. 476, Ori- 
minal Procedure Code, clearly indicate that 
a Court must not only have ground for en- 
quiring into an offerce of the - description 
referred toin the section, but must also be 
prima facie satisfied that the offence has 
been committed by some definite person 
or- persons against whom proceedings in 
Criminal Courts ought to be taken. 

In this connection it may be noted that 
Mr. Justice K. S. Menon of the Madras High 
Court in a case reported in In re M ahalinga 
Nadar, (158 Ind. Cas. 1040; 37 Or. L. J. 15) 
has held that a complaint for an offence 
under ss. 467 and 114 of the Penal Code 
(production of forged document in Court 
proceedings) can be made under s. 476 of 
the Criminal Procedure Code, only against 
a person who was a party to the prc- 
ceedings in which the offence was commit- 
ted. This provision cannot affect a per- 
son who was only a witness in such pro- 
ceedings. 

Mr. Justice Kendall of the Allahabad High 
Court in Tek Chand v. Emperor, (36 Cr.L. J. 
1142; 157 Ind. Cas. 413) has held that there 
is no provision inthe Criminal Procedure 
Code by which a Magistrate can arbitrari- 
ly limit the number of witrfesses for the de- 
fence. Section 257, Criminal Procedure Code, 
which is one ofthe provisions relating to 
warrant cases lays down thata Magistrate 
may refuse to issue process for the appear- 
ance of witnesses when he considers the 
application to be for the purpose of vexation 
or delay or for defeating the ends. of 
justice, but inach a case the grounds 
for refusing to summon them shall be re- 
corded in writing. Having summoned them, 
however, he must be presumed toehave 
conclided that they are not being produc- 
ed by the acctised ær- the purpose of 
vexation or delay and, therefore, he should 
hear them, and in any case he should re- 
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cord hise reasons jn , not hearing them in 
wriling. Failure to do this is an irregularity 
sufficient to vitiate the proceedings. e 

Relying on Vasant v. Emperor, (152 Ind. 
Cas. 701; 36 Cr. L. J. 130; 59 Bom. 27) Mr. 
Justice Currie of the Lahore High Court in 
Quamaruddin v. Emperor, (156 Ind. Cas. 
526; 36 Cr. L. J. 951) has held that 
it is absolutely necessary that the 
operation of orders urders. 144, Oviminal 
Procedure Code, should be kept within the 
the narrowest possible limits and that the 
place or locality to which they are applied 
should be so clearly defined as to enable 
the public to know at once what the 
prohibited area is and to obviate the pos- 
sibility of the people disobeying the order 
through ignorance of the place to which 
itis applied. The words “particular place” 
should not be confined to a restricted area 
but should be construed as meaning a 
well-defined area regarding the boundaries 
of which, the public can be in no doubt. 

Regarding transfer of criminal cases, 
His Lordship Mr. Justice King of the 
Madras High Court has held in In re 
Murugappa Thevan, (160 Ind. Cas. 104; 37 
Cr. L. J. 228) that the only intention recog- 
nised by the legislature for a transfer is 
that the Court to which the case is trans- 
ferred should enquire into or try it. The 
question then arises whether the pronoun- 
cing of judgment amounts to any part of 
the enquiry or trial. Justice King fol- 
lowed the judgment of Justice Burn of 
the Madras High Court in In re Bhogole 
(141 Ind. Cas. 174; 34 Or. L. J. 117) where 
it was held that the trial of the case was 
over as soon as the Magistrate had deter- 
mined the issue of the guilt or innocence 
o° the accused. Mr. Justice King held that 
there was no provision under the Code 
for transferring acase to another Magis- 
trate merely for the purpose of pronounc- 
ing judgment, however convenient such a 
procedure may be in practice. 

Again, Justice King of the Madras High 
Courtin In re Rajaratnam Pillai, (see 161 
Ind. Cas. 846; 37 Cr. L J. 501; 8 Ind. Rul. 
(1935) Mad p. 880) on a point of law which is 
uncovered by any authority, has held that 
once a Magistrate has taken cognizance 
of asummons case, he cannot convict an 
accused person fer anything but an offence 
triable as a summons case. His Lord- 
ship says: “No doubt the Magistrate might, 
had he felt so,inelined, have scrutinised 
the charge sheet, when ke first received it, 
and have come tothe conclusion that an 
offence under s, 323, Indian Penal Oode,, was 
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therein disclosed. He could thene have 
commenced the whole proceedings accord- 
ing to theeprocedure laid down for warrant 
cases; but not having done that, it seems 
to me that under s. 246, Criminal Pro- 
cedure Code, he is precluded from convict- 
ing the present petitioner for any offence 
under s. 323, Indian Penal Code, and 
therefore, of course precluded from fram- 
ing any.charge of an ofence under that 
section against him.” 

Regarding jury trials,a Full Bench of 
the Calcutta High Court consisting of 
their Lordships Costello, Panckridge and 
M. C. Ghose, JJ.,in Emperor v. Bennet, 
(36 Cr. L.J. 944; 156 Ind. Cas. 481) have 
held that where there is nothing on re- 
cord to show otherwise, the High Court 
ought to proceed on the principle implied 
in omnia rite acta, in a case where the 
jurors were duly chosen by lot ‘and the 
trial proceeded with the aid of seven 
jurors asthe other eleven jurors who were 
summoned were not present and it was not 
possible in the circumstances to secure the 
full number required. So it must be 
assumed, that the trial in the lower Court 
complied with the provisions of s. 274, sub-s. 
(2) of the Ccde of Criminal Procedure, and, 
therefore, the trial could not be held to be 
illegal, on that ground. The Full Bench, 
in this connection, has expressly dissented 
from Emperor v. Damulaya (128 Ind. Cas. 
808; 32 Or. L. T. 187) and preferred to fol- 
low Saheb Ali v. Emperor, (185 Ind. Cas, 
435; 33 Cr. L. J. 129). 

A Full Bench of the Bombay High Court 
consisting of their Lordships Beaumont, 
O. J., Broomfield and N.J. Wadia, JJ., in 
Puttan Hassan v. Emperor, (37 Cr. L. J. 366; 
160 Ind. Cas. 1069) has held that it is man- 
datory upon the Judge, to charge the jury 
and in so doing, to sum up the evidence 
for the prosecution and the defence and 
to lay down the law. The object of re- 
quiring the Judge to sum up the evidence 
is that he may render such assistance as 
he can tothe jary by pointing out to 
them the salient evidence for both the 
prosecution andthe defence. It is not 
necessary for him to read his notes of the 
evidence though it may often be desirable 
to read his notes of important parts of the 
evidence. It is no doubt legitimate for a 
Judge to ask the jury whether they have 
a particular piece of evidence in mind, 
or whetherit would help» them for him 
to read his notes on the Subject; but the 
Judge is bound to sum up the evidence, 
whether or not the jury desire him to do so. 
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It has been also held by the Fall Bench 
that cl. 26 of the Letters Patent does not 


entail that whenever any misdirection is 
found to exist, the Court has no option 


but to sat aside the verdict. His Lord- 
ship Beaumont, C. J., says: 
“It is clear] think from the wording 


of 8.537, Criminal Procedure Code, that it 
does not apply to a casa dealt with 
under cl. 26, Letters Patent. But in my 
Opinion, we ought toapply to such a 
case, the principle which underlies that 
section, that is, that where there has been 
no illegality in the mode of trial, but some 
irregularity in the process of trial. we are 
not entitled to set aside the verdict or 
judgment; we are satisfied that that irre- 
gularity has led to 2a miscarriage of 
Justice or has prejudiced the accused." 
His Lordship concludes by saying: 

“In my opinion, although there was a 
failure to comply with s. 297, Criminal 
Procedure Code, and that failure does 
amountto an error in law, that failure hag 
not led ta any miscarriage of justice, and 
has notin any way prejudiced the accus- 
ed and that being so, I am of opinion 
that we should dismiss the petition.” 

In conclusion, another important case re- 
lating to jury trials may well be mention- 
ed in this connection. His Lordship 
Mr. Justice Iqbal Ahmad of the Allahabad 
High Court in Dori v. Emperor, (158 Ind, 
Cas. 438; 36 Cr. L. J. 1377) has held that 
after the jury have considered the verdict 
and the foreman has informed the Judge, 
whatis their verdict, or what is the vers 
dict of the majority, the Judge has no 
jurisdiction to charge the jury afresh, 
The law contemplates only one charge by 
the Court and that after the case for the 
defence and the prosecutor's reply are con- 
cluded (vide s. 297, Criminal Procedure 
Code). There isno provision in law en- 
titling the Judge either to re-charge the 
jury or toargue out the matter wth the 
jurors after the verdict has beea delivered, 
“If the jury after retiring to consider their 
verdict, inform theJudg: thu they did 
not understand thelaw as explained to them 
by the Judge,it is no doubt open to the 
Judge to explain the law again to the 
jury, but there is no pwoyision in law that 
authorises a Judge, in the event of his dis- 
agreeing with the verdictof the jury to 
charge tha jury afresh. here the ver- 
dict ofthe juryis vague and uncertain, 
s. 303, Criminal Proaedure Code, authorises 
the Judge to pat necessary questions with 
a View to ascertain whether the jury 
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intended to bring in a verdict of guilty or 
not guilty but beyond putting questions 
‘with a. viewto ascertain what the verdict 
vf the jury is, the Judge has no jurisdic- 
tion to enter into a discussion of the facts 
of the case with the jury. If the verdict 
js general -and complete and free from 
ambiguity as was in the present case,.the 
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LOTTERIES AND GAMES OF SKILL 


“ In this article ‘we propose 
under what circumstances a 
can he considered a game 
isto prevent it contravening the express 
provisions of section 286 (1) of. the Pett- 
ing and ‘Lotteries Act, 1934. 

< The line of demarcation between what 
constlitutesa game of skill and a game of 
chance appears, to be somewhat fine, and 
from @.careful perusal of the cases deal- 
ing, with this subject it is suggested that the 
following principles may be some guide in 
helping one to come to decision on the matter. 
< Ji ‘the solution to the competition de- 
pends on chance, and not on real merit, 
it constitutes a lottery. 

Inthe well-known case of Barclay v. 
Pearson, [1893] 2 Ch. 154, where the de- 
fendant, who was the proprietor of a news- 
paper, advertised a missing word compeli- 
tion, stating thatthe missing word was 
in the hands of a chartered accountant, 
end whith was placed ina sealed enve- 
lope, it was held that, as the right answer 
did not depend cn the most appropriate 
word being chosen, but depended upon 
the arbitrary and ‘unfettered choice of the 
editor, it wasa lottery. 

Again, in the recent case of Coles 
v. Odhams Press, Ltd. (1936, 100 
J.P. 85, where a newspaper advertised a 
crossword puzzle competition with a sub- 
stantial money ‘prize, ande the terms of the 
competilicn were that the prize should be 
giveng not forthe best solution, but for 
one which was prepared and settled by 
the editor beforehand, it was held that 
this competition constituted a lottery, not- 
withstanding ihe fact that the competitors 
had to exercise a certain emount of skill, 
as the result depended on chance, Heuart, 
L: Jas stating: I seems tome that there 
is all the difference in the world between 
‘@ competition where persons engaged in 
‘a literary enterprise allow somebody else 
to pick out the best gud agree to abide by 
-his decision anda case where persons un- 
deriake to make a series of shots at some- 
‘thing already ` decided behind their backs. 


considering 
competition 
of skill sô 


* 
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Judge isnot competent-to put questions 
-to the jury, nor can he ask the jury to 
re-consider their verdict. If the Judge djs- 
‘agrees With the verdict, be can proceed 
under s. 307, Criminal Procedure Code, 
-but he cannot again proceed to charge 
the jury and ask them to re-eonsider their 
verdict.” 


on ‘the terms, not that anybody shall 
exercise skill and judgment in deciding 
which is the best of the competitors’ efforts, 
‘but on terms thet somebody shall perform 
the task of deciding which comes nearest 
toa secretly fixed standard.” - - 

If however, ihe competition does not de- 
pend upon chance, butupon the’ exercise 
ofa substantial degree of skill, it is a 


geme of skill, and not a lottery. 


In Witty v. World Service, Ltd. (1936), 
100 J.P. (8, where a newspaper adver- 
tised a competition in which a money 
prize was offered for the best solution of 
a puzzle consisting of a set of nine small 
sketches, each intended to depiet the name 
es spelt or pronounced of some place in 
the United Kingdom, it was held that, as 
the zompetition was one in which success 
depended on the exercise of a substantial 
degree of skill it did not constitute a 
lotttery, Eve, J., stating: “All I have to 
it comes within the 
section of the enactment which says that it 
shall be unlawful to conduct in or through 
a newspaper any competition, sticcess in 
which doesnot depend to a substantial 
degree on the exercise of skill. Here, I 
think, the solution does depend on the 
exercise of considerable skill, and in these 
circumstances I do not feel jastified in say- 
ing that it is within the mischief of 
section 26 (1) of the Belting and Lotteries 
Act, 1934.” 

. In Scott v. Director of Public Prosecu- 
tions, [1914] 2 K.B. 858, 78 J. P. 267, 
the proprietors of a newspaper published 
therein an adverlisement for a competi- 
tion for money prizes, the terms were that 
each competitor was to select oneof a 
number of given words and compose a 
a short sentence which defined or jllustrat- 
ed the word selected, the initial letter of 
each word in the sentence to bea letter 
occurring in the selected word, and that 
the decision ‘of the editor as to who 
should be the prize winner should be final, 
it was held that as the competition was 
one involving some degree of skill onthe 
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part of the competitor, and as there yas 
‘no evidence thatthe number of competi- 
tors was so barge as to make it impossible 
for the sentences to be considered on 
their meriis, the competition was not one 
that depended entirely on chance 
and it was therefore not a lottery. Lastly 
-should the competition require certain 
inquiries and investigations to be made, 
then, although the solution depends largely 
‘on chance, it will not constitute a lottery 
‘or game of chance. i 

In Hall v. Cox, [1899] 1 Q B. 193, 
where the defendant published a newspaper 
containing -an offer ofa money prize for 
a correct prediction of a number of births 
-and deaths in London during a certain 
‘week. It washeld that as the competi- 
‘tion did not depend entirely upon chance, 
‘a3 it was necessary to make 
-vestigations, the competition was not a 
otiery. But on the other hand, in Hobbs 
v. Ward (1929), 93 J. P. 163, where the 
proprietor of a number of commodities or- 
ganised for advertisement purposes a com- 
petition in which the customers were 
‘asked to place thirteen articles in order 
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of popularity, as shown by actual voting df 
oS 


“entrents themselves, tt was held that as 


the entrants were not asked to judge on 
the real merits of the articles, but merely 
to guess howother people would vote, it 
was nota game of skill and constituted 
-en offence within the Lottery Act, Avory, J., 
stating: “It has been urged upon us ‘that 
the person mest likely to win tke prize, 
or one of the prizes,- isa person who exer- 
cised some industry in making inquiries 
all over the- country which might lead 
him to ascertain which of these foods was 
the most popular. But no amount of 
inquiry, no amount of industry on the 


` part of a competitor, could enable him to 


discover what other persons who were 
compeling were likely to estimate as the 


-most popularof these foods.” 


From the case quoted above it will be 
seen that notwithstanding the fact that 
the competition entails a certain amount 
cf skill ifthe result depends on chance 
and not on real merit, it may constitute 
a loitery, as was held in the case of 
Coles v. Ophams Press, Itd. (supra) :— 
Justice of the Peace. 


ment 


BILLS OF EXCHANGE AS PROMISSORY NOTES 


On the 6th February last in Haseldine v. 
Winstanley (an'e, p.169*) an unusal point of 
the law of negotiable instruments was 
argued before Mr. Justice Horridge. The 
plaintiff, as indorsee of two bills of ex- 
‘change of a total value of £1,500, sued 
the defendant «s acceptor thereof. At 
¿othe time the defendant accepted the 
documents elleged to be bills of exchange 
_they were not addressed to enyone. It 
was admitted that the defendants ac- 
ceptance had been obtained by means of 
‘the fraud of one M. A few days later M. 
‘brought the documenis to the plaintif, 
who knew nothing of the fraud, and asked 
him to discount them. Perceiving that the 
documents were not addressed to anyone, 
the plaintiff by mistake inserted ihe name 
.of M. as addressee. Before the bills were 
discounted, however, with the conseat of 
-M., he struck out M's name and inserted 
that of the- defendant. In his defence the 
“defendant pleaded first, that the instruments 
originally” produced to the plaintiff were 
‘not bills of exchange within the meaning 
_of the Bills of Exchange Act, 1882, s. 6, 
sub-s.- (1), end, secondly, “that the bills 
-had been altered in a material respect 
„contrary to the Bills of Exchange Act, s. 64. 
~ *Page of Vol. 181, Law Times—[Ed] : 





defendant, 


The problem which Mr. Justice Horridge 
was asked to solve caused some conflict 
of judicial opinion during the first half of 
the nineteenth century. 

In Gray v. Milner (1819, 8 Taunt. 739) the 
document in question was acceted by the 
and was drawn by 
one W. Sustenance in the following form: 
“Two months after date, pay to me or my 
order the sum of thirty pounds two shillings, 
—W. SvusTeNaNon.—Payable at No.1, 
Wilmot-street, opposite the Lamb, Bethnal- 
green, London.” 

The plaintiff claimed as an indorsee of 
this alleged bill.” In his judgment Chief 
Justice Dallas said that the opinion af the 
court was thet the instrument was clearly a 
bill of exchange. It was noi necessary 
that the name of the party who afterwards 
accepted the bill should have bzen inserted, 
since it was directed to a pariicular place, 
whieh could only mean tothe person who 
resided there. The defenglant by accep- 
ting ib acknowledged that he was the person 
to whom it was directed. In these circum- 
stane@’ his lordship considered that judg- 
ment should be en'ered for the plaintifR 

In Reg. v. Hawkes (3838, 2°Moo. C. C. 60) 
the prisoner was convicted before Mr. Justice 


Bosanquet of uttering a forged acceptance 
4 z . 
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upon à bill of exchange knowing it to be 
forged. The document purporting to be a 
bill was not addressed to anyone. The 
report states thet the case was considered 
by a number of judges (including Baron 
Alderson), and they were of opinion that the 
conviction was right, though Baron Parke, 
Mr. Justice Patteson and Mr. Justice 
Coleride thought otherwise. 

. The same problem was before the court 
in Peto v. Reynolds (1854, 9 Ex. 410), but 
was only discussed obiter. The judges 
declined to decide. expressly whether or not 
they considered that the iustrument in 
question was valid as a bill. Neverthe- 
less, some of the judges expressed the 
opinion that a bill which was not addressed 
to anyone was not a bill of exchange 
according to the law as it existed at that date. 
Baron Parke, Baron Alderson and Baron 
Martin stated that they considered that 
such an instrument could be construed as 
a valid promissory note. In particular 
Baron Alderson said: “With respect to the 
question whether this instrument js or is not 
a bill of exchange the case of Reg. v. 
Hawkes (sup.) is undoubtedly in point. 
I must own, however, that I now think 
that | was wrong on that occasion. The 
case seems to have been decided on the 
ground that Gray v. Milner (sup.) governed 
it; and the fact was not adverted to that 
Gray v. Milner may be thus explained— 
that a bill of exchange made payable at 
a particular place or house is meant to be 
addressed to the person who resides at that 
place or house.” 

The dicta of the judges in Peto v. 
‘Reynolds were followed in Fielder v. 
Marshall (3 L. T. Rep. 858). The document 
which was therein the subject-matter of 
ihe action hada drawer and acceptor but 
no addressee. It appeared from the 
evidence that the document was not given 
as a billof exchange byt as a promissory 
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nole, and as such, it was held to be valid’ 
It seems to have been assumed that the 
document was not valid asa, bill. 

The passing of the Bills of Exchange 
Act, 1882, made the problem easier of 
solution, since sect. 6, sub-sect. (1) of 
the Act enacts that: “The drawee must be 
named or otherwise indicated on a bill with 
reasonable certainty.” 

The position under the Act wag considered 
by Mr. Justice Humphreys in Mason v. Lack 
(1929, 140 L. T. Rep. 696. In that case the 
plaintiff sued the defendant as the acceptor 
of a billof exchange which was expressed 
to be payable at Lloyds Bank, High-street, 
Shoreditch. When the instrument 
was accepted by the defendant -there was 
no o'her name upon it atal. At a later 


date the plaintiff put his name to the bill as 


a drawer. The learned judge held that the 
instrument without an addressee was not a 
bill of exchange. He went on to decide, 
however, that the instrument was valid as 
a promissory note, both under the law as it 
existed before 1882 and under the Bills of 
Exchange Act, 1882, s. 83, sub-s. (1). 

In Haseldine v. Winstanley Mr. Justice 
Horridge had to consider the effect of 
the subsequent insertion of the ad- 
dressee’s name. He keld that the 
subsequent insertion made the instru- 
ment a valid bill of exchange by 
reason of the operation of sect. 20 of the 
Act, which gives a person in possession of 
an inchoate bill a prima facie authority to 
fill up the omission in any way he thinks fit. 
The learned judge stated that if his decisi- 
on as to the validity of the instrument 
as a bill of exchange was wrong; he also 
held, following Mason v. Lack, that it was 
valid as a promissory note, since the altera- 
tion did notin any way affect the defendant's 
liability as the makerthereof. Judgment 
was entered for the plaintiff for £1500. 
—The Law Times, dated May 2, 1936. 


Extracts from Contemporaries. 


@ 


Restrictive Covenants. 

Judicial decision is a useful, though some- 
what spasmodic way of making the law. 
Purists in this matter say that Jutges 
do not make law but only declare it; but the 
fact is otherwise. Judges make the law, 
and on occasion, as in the well-known 
case of “common employment,” make it so 
badly that the Legislature has to inter- 
vene to putit right.” For some time past 
the Courts have been engaged in making 


a law for restrictive covenants; and the 
cases are so numerous that there is really 
a possibility that aconsistent doctrine will 
be evolved. The latest in being reported, 
though not in date, is „Re Ec- 
clesiastical Commissioners’ Conveyance, 
which was decided in December, 1934, and 
finds a place in this months Law Reports 
(1936, 1 Ch.+430). The action was brought 
for the purpose of determining whether 
certain restrictive covenants. were still en~ 
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orceable, and in that respect resembled 
te Sunnyfield (1932, 1 Ch. 79; 101 L. J. 
Jh. 55). Bothecases dealt with properly 
wm. the same neighbourhood—Hampsteed, 
sondon—but the result was different. In 
Re Sunnyfield the property was declared 
o be free from the covenants, since under 
he circumstances there was no one who 
sould enforce them. In the present case 
he covenants were made with the Ecclesi- 
astical Commissioners and their successors 
“and also as a separate covenant with 
sheir assigns owners for the time heing 
vf the land adjoining or adjacent’ to the 
dand conveyed, and it was held that under 
Khese words previous purchasers from the 
“icclesiastical Commissioners of adjoining 
Kand could enforce the covenanis. They 
were not parties to the conveyance, but 
persons who are not parties may take the 
benefit of a covenant: Law of Property Act, 
1925, section 56 (c), reproduced and applied 
to property generally by section 5 of the 
Real Property Act, 1845.—The Law J ournal. 


Newspapers and Libel. 

The pressmen of the Empire have been 
holding a conference in London, and 
amongst the proposals before them is a 
draft Bill for amending the law of libel. 
We read (Times, June 1 ) that the pro- 
posal was discussed in private; but es 
our great contemporary is able to publish 
afull and admirable summary of what is 
suggested, we take ‘leave to consider it. 
Things have, at present, got no further 
than the submission to the conference ofa 
draft Bill which has been prefaced by 
those who advise a large confederation of 
proprietors. Possibly, therefore, before the 
Bill emerges as accepted by the Conference 
as a whole some changes may be made 
in it. Roughly speaking, the proposal is 
tó assimilate the law of libel in this country 
to the law of slander. Our readers know 
the difference between them too well for 
us to dilate upon it. If this new pro- 
posal were accepted and passed into law, 
plaintiffs in libe! must either prove special 
damage or else prove one other of the 
three kinds of defamatory statements which 
even now are reckoned as slanders though no 
such damage be proved. And in the 
matter of tavo out of these three the proposal 
is that a plaintiff shall not, unless the 
Judge gives him a certificate, be allowed to 
recover more damages than -cosis. 


Public Policy. 
Of, course, the distinction between libel 
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and slander résis upon a sure foundation 
of public policy; The written word remains, 
and the possibility of damage to a defamed 
person by a libellous letter or newspaper 
or-book is, in common experience, much 
wider than-the chance of injury by a 
slanderous conversation. This, we think, 
is still a good ground of distinction. News- 
papers owe a grave duty to the public, and 
to private individuals; and on the whole 
that duty is well and faithfully discharged, 
The tendency to “personalities” in jour- 
nalism is regrettable, but unavoidable. 
Newspapers must give what the modern 
public want, or perish. Thedefence under 
section 2 of Lord Campbell's Act, 1843, is 
always open; but in order to plead it the 
defendant newspaper must pay money in- 
to Court, “by way of amends.” This rule 
enables those speculative plaintiffs who, 
we fear, are not uncommon, to launch 
flimsy libel actions against newspapers. 
Lord. Maugham describes them as “gold 
diggers.” We suggest that it might be 
enoughif the Campbell defence could be 
raised without payment in. As a further 
point, the journalists seem discontented 
with the rule in Jones v Hulton (1910 A. C. 
20). We have never been wholly con- 
vinced of the justice of that decision, and 
should not be sorry to see legislation to 
amend it. Weare glad to see that the 
pressmen are concerting a meastre of re- 
form, and -wish them good fortune. But 


. they must expect no enthusiastic reception 


inthe High Court of Westminster, or the 
higher court of public opinion.—T'he Law- 
Journal. 


Lawyers and Bicycles. 

Observation of the Whitsun exodus from 
the Metropolis showed that the “push bicy- 
dle” an old friend of lawyers, and still 
the chief means of transporting dons and 
undergraduates to the Universities of 
Oxford and Cambridge, is well maintain- 
ing its pace and place on the King’s Heh. 
way. Itis true, that on the roads, as in 
the Courts of Law, the automobile has dep- 
rived the “push-bike” of its old pre-emi- 
Rence ; but the cyclist entertains a hope, 
not wholly unfounded, that in the future, 
when motorists take tothe sir, he and his 
companions may again “form fours” on the 
highway, as distinguished from the “tiwo- 
deep” êprmation which he now holds, with 
unbroken tenacity, on roads of every width. 

Lawyers owe a debé of gratitude to the 
bicycle. Manya time and oftits reckless 
rider appeared in the capacity of defend- 
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ant ina running-down case, sometimes as 
the central figure in a coroner's inquisition. 
Now; of course, the motorist has taken his 
place at these legal functions, and the 
presumption of a cyclists innocence is 
almost as strong.as that of the pédestrian's. 
The cycle brought work to lawyers in 
other ways. When Proprietors of bridges 
exacted penalties from passengers in many 
an old-world place, the Courts were con- 
stanly invited to answerthe question as to 
“what class of vehicle a bicycle strictly be- 
longed. Gradually, in the beginning of this 
century, the lew took alienient view, 50 
far as tolls were concerned, of what was 
then seriously described by ® humourist as 
“this engine of progress and destruction. 


Within the Meaning. - 

sis 1903 the Court of Appeal in Smith v. 
Kinnersley agreed with the judgment of 
Wright, J. in the Court below, and laid 
down. that a bicyle was not a “sledge, drag, 
or such-like ` carriage.” The view of 
Vaughan: Willians and Stirling, L. JJ., 
wos that the Legislature (to whom bicycles 


wore unknown must be taken to have con-. 


templated something which could be drawn. 
Mathew: L. J., based his judgment on the 


broader ground that a bicycle possessed.. 


none of the attributes of a carriage inas- 
much as it derived its motive power from 
the rides. The propeller of the bicycle, in 
his view, was quite as much the carrier 
of his machine as the machine was of him. 
And with this view cyclists, remembering 


their experience uphill and against the 


ale, unanimously agreed. | 

A first case which gave joy to the 
cyclists was in the year 1880 : Williams v. 
Ellis (5 Q. B. D. 175). In that case Lush 
and Bowen, L. JJ. held’ that the words 
“every carriage of whatever description, 
and for whatever purpose, which should 
be drawn or impelled,,or set or kept in 
motion by steam or any other power or 
ageficy than being drawn by any horse 
or horses or other beast or beasts of draft, 

were not wide enough to include e bicycle. 
` ‘Twenty years later, however, their peace 
of mind was disturbed by a judgment of 
the Divisional Court in Cannan v. Harl of 
Abingdon (1900, 2 Q. B. 66). . 


neipies of Interpretation. | 
Po E > Bigham and Phillimore, JJ : 
held thata bicycle was covered by tie words 
«eyary coach, phariot, berlin, hearse, chaise 
chair, calash, wagon, wain, dray, cart, Car, 
or other carriage whatsoever. ' Phillimore, 


JOURNAL 


16$ Ì0: 


J. expressed the opinion,- that a carriage 
was “any mechanical contrivance which 
Carries people or weights over the ground, 
curying the weights or taking people of 
their own feet, so that the foot of man 
and the body and trunk. of man do not 
support his own weight or the weight of the 
burden carried.” This dictum had obvious 
defects ; and would seem to include, inter 
alta, stilts and skates. Fete 

It was more than two years before the 
cyclists were reassured by the Lord Chan- 
eellor when, in February, 1903, presiding 
in the C. of A., in Simpson v. Teignmouth 
and Shaldon Bridge Company, he to their 
rescue came. He held that a bicycle was 
nota “carriage hung on springs.” He dis- 
approved of the -aforesaid dictum or plan 
of Phillimore, J., “analysing the different 
functions and objects of each machine.” - 
“The true principle,”: he said, “was to 
ascertain what would, in any ordinary 
intendment, be considered to be a carriage 
as contemplated by the Legislature.” h 
“Soon afterwards, in the casé of Smith v. 
Kynnersley (supra), Vaughan Williams, L.J. ` 
found himself in a real difficulty ; for the 
dictum of the L. O. in ‘the Simpson case | 
seemed to conflict with the view of the 
L.C. (and of the House of Lords) in an 
earlier case, Plymouth, etc., Tramways Co, 
v. Central Tolls Company (14 T. L. R. 531). 


infallibility. 
_ Lord Halsbury had said, in 1898: “The - 
first thing, looking at the statute itself, 
one has to do is to see whether there is 
any word in the list which would within 
its generality include the vehicle under 
debate.” 

How did this agree with the “ordinary 
intendment” theory of 1993? The House 
of Lords cannot err, and Vaughan-Wil- 
liams, L. J., would not find the L. O. guilty 
of inconsistency. He eolved the difficulty by 
holding that though the fasts before 
him most ‘closely resembled those in the 
Plymouth case, he preferred the judgment 
of the Lord Chancellor in Simpson's case. 

It was not long before that Bigham, J.’s, 
judicial attention was called to two judg- 
ments of the House of Lords, which were 
not easy toreconcile ; when, in answer to 
his question, “You don’t mean jo suggest 
that ihe House of Lords overruled itself ?” 
counsel replied that the Lords did not 
overrule, but, distinguished themselves. 
There are times when the doctrine of in- 
fallibility calls for the exercise of diverte 
ing wit-——The Law Journal. . 
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PRIVATE EXAMINATION UNDER S. 195, COMPANIES ACT. 
(BY N. K.). 


Section 195, Companies Act gives the 
Court power to summon persons suspected 
of having property of the Company and 
sub-ss. (2) to (4) provide that the Court may 
examine such persons on oath, either by 
word of mouth or on written interrogatories, 
and may require them to produce any books 
and papers in their custody relating to the 
Company. In general, this section enables 
information to be obtained which will 
determine the course to be pursued in res- 
pect of a question or claim that has arisen in 
the course of the winding up. The object 
of the examination is to give the liquidator 
information in respect of the assets of the 
Company and to enable him to determine 
how to proceed with the liquidation: 
Haribans Prasad v. National Sugar Mills, 
Ltd. Delhi, 130 Ind. Cas. 407. As the result 
of the examination, the liquidator may be 
able to discoverthe whereabouts or the 
financial position of a contributory, or he 
may be in a position to decide whether pro- 
ceedings for misfeasance may be brought, 
ete. The powers under the section are 
exercisable for the purposes of the winding 
up and for the benefit of those interested in 
the winding up and the Court must be 
satisfied that the order will be just and 
beneficial: In re Imperial Continental 
Water Association (1886) 33 Ch. D. 314. 
Bowen, L. J., said in In re North Australian 
Territory, Co. 45 Ch. D. 87, that the power 
is an inquisitorial power. It may work with 
great severity against third persons and the 
section is used with the greatest care, ‘so 
28 not unnecessarily to put in motion the 
machinery of justice when it is not wanted 
and certainly not to put itin motion if un- 
necessary “mischief is going to be done or 
hardship inflicted upon the third person who 
is called upon to appear and give informa- 
tion.” Similarly in Harkishanlal v. Saras- 
wati Rani, 28 Ind. Cas. 286, the Punjab 
Chief Court said that an order for discovery 


and inspection of books of a Company in 
liquidation and for examination of directors 
will be made only if the Court is satistied 
that such inspection or examinations likely 
to result in some benefit to the creditors. 
Once the Court exercises the discretion 
and passes the order, it is difficult to get it 
reversed by a superior Court. The Court of 
Appeal has observed in In re Gold Company, 
12 Ch. D. 77, that a person summoned to be 
examined has no locus standi to appeal 
against the order directing him to attend 
examination. Butin In re North Australian 
Territory Co., 45 Ch. D. 87, Cotton, L. J 
said to “it seems tome it would be wrong 
to say, when a person is examined notas a 
witness in an action but for the purpose of 
giving information to the liquidator of a 
Company, that if that order is wrongly 
made, the person so summoned to be 
examined and give information cannot 
appeal tothe Court to know whether the 
order has been properly made or not.” In 
India, the observations in In re Gold Com- 
pany (supra) were followed in Wall v. 
Howard, 18 A. 215. But a Full Bench of 
the Lahore High Court has recently held in 
Haribans Prasad v. National Sugar Mills, 
Ltd., Delhi, 130 Ind. Cas. 407: 10 Lah. 906, 
that s. 222 is wide enough to cover appeals 
against any order” made in the matter of 
winding up of a Company provided sugh an 
order finally decides a dispute between the 
parties or deprives the appellant of a sub- 
stantial and important right and is not a 
mere formal or interlocutory order. 
» An application for an order under this 
section may be made by the liquidator. In 
fact, in the majority of caseg the application 
for the order is made by the liquidator. It 
js not necessary to make outa prima facie 
case; tke probability of a case is sufficient. 
In In re Gold Company, (supra), Jessel, 
M. R. observed, “Lt is not necessary that the 
applicant should establish hia case before 
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he applies to the Judge; he may say to the 
Judge: ‘I Lave a strong ground for suspect- 
ing that a certain iransaction was fraudu- 
lent; if it is proved to be so, we shall get 
a large sum of money; will you let melay out 
a small sum of money in order to examine 
a witness or two, so as to ascertain the 
facts ? In that case the Court will exercise 
a discretion.” The application may be 
made by a contributory or by a creditor. 
In the former case, if the liquidator is willing 
to take the proceedings, the Court may 
allow him the conduct of the examination, 
or the contributory may be allowed to pro- 
ceed: Re Moola Dawood Cotton Manufac- 
turing Co., 1 Rang. 384; 83 Ind. Cas.3. In 
the latter case, that is, when the creditor 
applies he will have to make out a prima 
facie case, although the Court may make 
an order suo motu. 

Any person whois ina position to give 
information as to the circumstances in 
which shares have been entered in the 
register can be ordered to be examined, 
since the result may be to enable the 
liquidator to fix liability on somebody 
whose name appears in the register. In 
Clements case, 13 Eq.179 (n) a broker 
who had acted for an infant in a transfer, 
was summoned to give evidence. Likewise, 
besides officers of the Company, persons 
who are in a position to give information as 
10 the circumstances or financial position of a 
contributory can be ordered to give evidence. 
Thus relatives of a contributory may be 
called upon to give evidence: I ricker’s case, 
13 Eq. 178; Swan's case, 10 Eq. 675. The 
manager of a Bank where the contributory 
has an account may be examined as to the 
assets of the contributory: Bloxam’s case, 
36 L. J. Ch. 687. Similarly all persons who 
are indebted to a contributory can he 
ordered to give evidence: Trower and 
Lawson's case, 14 Eq. 8. 

But a mere creditor cannot be examined 
under this section. In In re Accidental 
and Marine Insurance Corporation, 5 Eq. 22, 
it was held that a creditor under an Insur- 
ance Policy was not a person who could be 
examined under the section. It was, how- 
ever, held-in Re Tyne Chemical Cos 43 
IL. J. Ch. 354, that a creditor would not be 
considered beyond the scope of the section 
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where there are other facts besides the debt 
in question. 

The Court has jurisdiction under e this 
section to order the examination in open 
Court but unless in exceptional circum- 
stances, the Court will not exercise the 
jurisdiction. As a rule, the examination 
will be held in camera and at it no person 
has a right to be present except parties and 
their Counsel: Re Western of Canada, Oil 
Lands & Works Co. (1877) 6 Ch. D. 109. 
Creditors and contributories can attend only 
with the leave of the Court. A ‘witness can- 
not refuse to answer any question unless the 
answer would incriminate him. An offiter 
of a Company which has gone into liquida- 
tion is not justified “in refusing, in the 
course of the examination, to answer ques- 
tions as to documents which have come} into 
his possession as an officer of the Company, 
on the ground that such fdocuments| have 
passed into the possession of persons who are 
in litigation with the Company and have suc- 
cessfully claimed privilege in the litigation 
in respect of such documents’—He London 
and Northern Bank; Ex parte Archer, (1901) 
85 L. T. 698. ys : 

The Court’s jurisdiction to order produc- 
tion of documents under sub-s. (3) is dis- 
cretionary. The Appellate Court will not 
readily interfere with the exercise of the 
discretion, though it has jurisdiction to do 
so in a proper case: Re Hargreaves (Joseph), 
Ltd. (1900) 1 Ch. 347. Evidence taken under . 
the section may be used on the hearing ofa 
summons against the person giving the 
evidence. In Re Great Western Forest of 
Dean Coal Consumer's Co., Lid. (1885): 54 
L. J. Ch. 506, it was held that depositions 
by the liquidator are not admissible against 
persons in whose absence they have been 
taken, even though such persons may have 
obtained an order to specify depositions on 
which he intends to rely against them and 
he has accordingly specified the depositions. 
The Court should allow a Public Officer 
charged with criminal investigation to 
inspect and take notes but not copy the 
depositions made under s. 195 by a person 
who is believed to be involved in a criminal 
case: In re Regent Park Syndicate, Ltd. 
57 Cal. 424: 126 Ind, Cas. 405, i 
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` “CROWNER'S QUEST LAW.” 


Hamlet, Act 5 Se. 1. A Churchyard. Enter two 
© clowns with spades, ete. 
Is she to be buried in Christian burial 
that wilfully seeks her own salvation ? 
I tell thee she is, therefore make her 
grave streight. The crowner hath 
sat on her and findsit Ohristian 
burial, 
First Lows: How can that be unless she drowned 
e herself in her own defence ? 
Second Crown: Why, ‘tis found so. 
First Clown: It must be se offendendo. It cannot be 
else. For here lies the point, IfI 
drown myself wittingly it argues an 
act; and anact hath three branches: 
it isto act, to do, and to perform. 
Argal, she drowned herself wit- 
tingly. 
Nay, but hear you goodman Delver— 
Give me leave. Here lies the water; 
good: here stands the man; good. If 
the man go to this water and drown 
himeelf, it is, will he, nill he, he goes; 
mark youthat. But if the water come 
to him and drown him, he drowns not 
himself. Argal, he that is not guilty 
of his own death shortens not his own 


First Clown: 


Srconp Crown: 


SECOND CLOWN: 
First Crown: 


life. 

Seconp Grown: But is this law ? 
First Clown: Ay, marry is't, Crowner's Quest Law. 

There is a note by Sir John Hawkins in 
Johnson & Steevens’ edition of Shakespeare 
(1773), “I strongly suspect that this is 
a ridicule of the case of Dame Hales 
reported by Plowden in his commentaries 
as determined in 8 Eliz.” A comparison 
of the grave-diggers’ scene with the case 
of Hales v. Petit (1,Plowden 253) will at 


` least provide amusement in consider- 
ing the arguments adduced on either 
side. 


It appeared that Sir James Hales was 
joint lessee with Margaret, his wife, of 
the lands in question. Sir James Hales, 
“seduced by the art of the Devil... went 
out of the mansion house of him the said 
James Hales and passing through ways and 
streets unto (a river or watercourse) 
voluntarily entered into the said river and 
himself therein feloniously and voluntarily 
drowned”; whereupon the lands were taken 
by the Queen as upon a forfeiture. 

The argument forthe plaintiff admitted 
‘‘forasmuch as he cannot be attainted of 
his own death, because he is dead hefore 
there is any time to attaint him, the 
finding of his death by the coroner is 
by necessity of law equivalent to an 
attainder in fact coming after his death.” 
But it was urged that“the King shall 
have no more than the felv-de-se has in 
his own right, for his forfeifure shall only 
have relation to the time of the death and 
the-death precedes the forfeiture, for until 


the death is fully consummate he is not 
a felo-de-se. But, nevertheless, the for- 
feiture comes at the same instant that he’ 
dies, yet in things of an instant there is 
a priority of time in the consideration of 
law, and the one shall besaid to precede’ 
the other, although both shall be said to` 
happen at one instant, for every instant 
contains the end of one time and the 
commencement of another.” The argument 
proceeded that the right of survivorship in 
the wife, she having been seized of the 
whole as joint tenant during the life of 
her husband, was paramount to the title of 
the Queen on a forfeiture. 

On the contrary, it was argued that the 
forfeiture shall have relation to the act 
done in the party’s lifetime, which was 
the cause of his death. The act consists 
of three parts. The first is the imagination, 
whichis a reflection or meditation of the 
mind, whether or not it is convenient for him 
to destroy himself, andin what way it 
can be done. The second is the resolution, 
which isa determination of the mind to 
destroy himself, and to do itin this or that 
particular way. The third is the perfection, 
which is the execution of what the mind 
has resolved todo. And this perfection 
consisis of two parts, viz. the beginning 
and the end. The beginning i8 the doing 
of the act which causes the death and 
the end is the death, which is only the 
sequel of the act. And of all the paris 
the doing of the act is the greatest in our 
law, and ifisin effect the whole, and 
the only part that the law looks upon to 
be material. And if the forfeiture shall not 
have relation tothe doing of the act, then 
the act shall not be punished at all, for | 
inasmuch as the person who did the act 
is dead, his person cannot be punished, 
and therefore titere is no way else to 
punish him except by forfeiture of ghose _ 
lands which were hisown at the time | 


‘the act was done; and the act was done 


in his lifetime, and therefore the forfeiture , 
shall have relation to his life- 
qime, viz, to that time of his life in 


‘which he did the act that took away his 


life. oe 
Further, if the forfeiture shall only have 


relation to the death and the death be 
taken do precede the forfeiture, then he 
shall forfeit nothing; for when he is 
dead the goods are net his own, fora dead 
man can have no property. For felonies 
done to others may be punished in the 


* 
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life of the offenders by indictment, arraigo- 
ment, judgment and * execution; yet the 
offender’ himself has prevented a great 
part of the punishment, viz., the death 
and the forfeiture of his land. . 

For which reasons it seemed that the 
forfeiture has relation tothe act done in 
the life of the husband, viz., the throwing 
himself into the water; and that this shall 
take away the term from the wife now 
plaintiff, and consequently that she shall 
be barred. 

The judgment of Lord Dyer contains 
some interesting reflections upon suicide. 
“Always he who determines to kill him- 
self, determines by the instigation of the 
devil to do it secretly, nullo presente, 
nullo sciente, lest he should else be prevent- 
ed from doing it. Itis an offence against 
Nature, against God and against the King. 
Against Nature, because it is contrary to the 
rules cf self-préservation which is 
the principle of nature; for every 
liying ! thing does by instinct of 
nature defend itself from destruction; and 
then to destroy one’s self is contrary to 
nature and athing most horrible. Against 
God, in that it is a breach of His com- 
mandment ‘Thou shalt not kill’; and to 
kill himself, by which act 
presumption his own soul, is a greater 
offence than to kill another. Against the 
King, in that hereby he has lost a subject. 
Alsohe has offended the King in giving 
such an example to his subjects.” 

Jt was decided that “The forfeiture here 


he kills in 


163. 1.0 


shall have relation to ths time of the 
original offeace committed which was the 
cause ofthe death, and that was the 
throwing himself into the water, which Was 
done in his lifetime and this act was 
felony. So that the felony is always done 
by a living man, and’ in his lifetime; 
for Sir James Hales was dead, and how 
came he to his death? It may be an». 
ewered by drowning; and. who, drowned 
him? Sir James Hales. And when did 
he drownhim? In his lifetime. So that 
Sir James Hales, being alive, caused Sir 
James. Hales to die; and. the act of the 
living man was the death of the dead 
man. But-how can he be said to be punish- 
ed alive when the punishment comes 
after his death? Sir, it can be done no 
other way but by vesting out of him from 
the time of the act done in his life which 
was the cause of his death, the title and 
property of those things which he had in 
his lifetime. The throwing himself into the 
water was an act that made the felon, 
and by which he exempted himself from 
and evaded the actual trial and sentence 
of thelaw, and from that time tLe goods 
and chattles shall be forfeited and to that 
time, being in his life, the forfeiture 
shall have relation. And although the 
forfeiture should only have relation to 
the death at which time the title of the 
wife accrued, yet in this concurrence of 
titles, the King’s title by prerogative ‘in 
things of an instant’ should be preferred.” 
—The Law Journal. 


re 


PRESENCE ON LAWFUL, BUSINESS A CRIME ! 


‘Such was the curious decision reached by 
a petty sessional court in Roden v. Brett 
([1936} 2 All E. R. 136), a decision which, 
upon the matter coming tp the Divisional 
Court, was not unnaturally the subject of 
strong judicial criticism. The facts of the 
case were that the appellant, a builder, 
was found having a drink in the bar of 
a public-house atwhich he was working 
when the premises were raided by the 
police under a warrant pursuant to section 
11 of the Betting Act, 1853. The &p- 
pellant explained ‘to the police the reason 
for his presence upon the premises, but 
was told that why he was there was 
immaterial; it was enough that he Should 
be ondhe premises. He was then searched, 
and there were found” on him a pack of 


* injuring cards and some football-pool entry 


. that 


forms. Thereafter asummons was issued 
against the appellant for unlaw- 
fully resorting to a certain common 


gaming house contrary to section 9 of the 
Unlawful Games Act, 1541. On the hearing 
of the summons the above facts were. 
proved; the justices further found that the. 
appellant was. not taking any part in the 
betting which had been going on upon: 
the premises, and that he did not know 
such betting was taking place. 
Nevertheless, the justices appear to have 
held that they were obliged by „authority 
to convict the appellant, and accordingly 
bound him over in the sum of 5l, and 
ordered him to pay 4s. costs. 

This case, besides raising the question 
whether in the ahove circumstances the 
justices were right in convicting the ap- 


1926. 


pellant, indirectly raised the more import- 
ant question as to what persons a police 
officer acting under a warrant under the 
Betting Act, 1853, is entitled to arrest. 
To deal with the latter question first: 
section 11 of the Betting Act, 1853, provides 
that the warrant may issue upon complaint 
on oath, “that there is reason to suspect any 
house, office, room or place tobe kept or 
used...contrary to this Act”; and the 
officer is “to arrest, search and bring before 
a justice of the peace all such persons.” 
Further, the warrant is to be in the 
form provided by the Gaming Act, 1845. 
That warrant authorises the bearer there- 
of. to arrest, 
a justice or justices of the county, the 
“keepers" of the place, also “the persons 
there haunting, resorting and playing to be 
dealt with according to law." 
. The usual form of warrant under the 
Betting Act omits the words “and playing,” 
and substitutes therefor the words “for 
the purpose of betting”: see Stone's 
Justice's Manual (1936), p.1979. The word- 
ing of the section itself is far from 
clear, as no classes of persons are men- 
tioned in it to whom the words “such 
persons” can grammatically apply. One 
has therefore to consider the form of the 
warrant authorised by the section, from 
which it would seem that only persons 
“hauntang and _ resorting” for the purpose 
of betting can be arrested. This was the 
meaning put upon: the section in Davis 
v. Sly (1910, 26 T. L. R. 460), where Dar- 
ling, J., appears to have held that the 
police had no right to arrest a person who 
was buying a newspaper in a shop when it 
was raided under such a warrant. 
However, in an earlier case, Anderson 
_v. Hume (1882, 46 J. P. 825), Field and 
Stephen, JJ., seem to have been 
clearly of opinion that the police had a 
right to arrest everybody they found on 
the’ premises, Field, J., stating: 

“Tf you look at the section it does 
not create a charge against such 
persons of any crime, it is because 
they are found in the house where 
there is reasonable cause to think that 
there is betting carried on, that they 
maybe taken before a magistrate, and 

` it isthen that they are charged. It is 

for the purpose of finding out whether 

the persons have committed these 
offences or not.” . kah 

But in Vines v. Rawsthotne. (Times, April 

7, 1933), damages were recovered against 

a police . superintendent for arresting a 
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person not on the premises for the purpose 
of betting, and du PRareq, J., stated in 
delivering judgment in the present case 
that it was now beyond doubt that 
the power of arrest under such a warrant 
is limited to persons on the premises for the 
purpose of betting (at p. 140). 

The appellant was no doubt summoned 
under the Act of 1541, because it is no 
crime under the Betting Act, 1853, to 
resort toa betting house for the purpose 
of betting. But by section 2 of the latter 
enactment every betting house isdeemed 
to be a “common gaming house” within 
the meaning of the Gaming Act, 1845; and 
such a “common gaming house” by 
section 2 of that Act in its turn is “deemed 
to be acommon gaming house such as 
is contrary to Jaw and forbidden to be 
kept by the said Act of King Henry VIII" 
(i. e„ the Act of 1541). 

Section 8 of the Unlawful Games Act, 
1541 (which statute, it may be observed, 
was enacted to repress various games 
which were thought to be interfering with 
the practice of archery) forbids the keep- 
ing of any common gaming house “for 
gain, lucre or living”; and section 9 en- 
ables justices to cause to be arrested the 
keepers of such premises and also “the 
persons there haunting and resorting,” 
who upon being brought before the justices 
may be bound over “no more to play, haunt 
or exercise from thenceforth in, at or to 
any of the said places or at any of the 
said games.” A betting house being there- 
fore a “common gaming house” within 
the meaning of the Act of 1541, any 
person found “haunting and resorting” to 
such a place can be bound over to do 
so no more. It was, therefore, held in 
Murphy v Arrow (1897,2 Q. B. 527; 66 L. 
J. Q. B. 865) that a person arrested under a 
warrant pursuant tothe Betting Act, 1853, 
could be bound, over under the statute of 
Henry VIIL. In that case the appellant 
never gave any explanation of his pragence 
in what was proved to be a gaming house, 
and the Divisional Court held that in those 
circumstances the justices had jurisdiction 
to bind him over. It was maintained by 

ihe prosecution in the present case of 
Roden v. Brett that the effect of this case 
was to enable the justides to bind over 
anybody found in a betting house, no 
matter what was theirreason for being upon 
the pfimises. Murphy v. Arrow (supra) 
was cited as the authority for this extraor- 
dinary proposition, &nd this contention 
was accepted by the justices, who according-« 


46 
ly bound over the unfortunate builder “not 
to pley, haunt or éxercise from thence- 
forth in at or to any common gaming 
house or at any unlawful game.” Our 
gaming and betting laws are undoubtedly 
extremely confusing and illogical, but it 
would have been more than a little sur- 
prising if Parliament had ever enacted 
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anything so outrageous as that our Courts’ 
might require persons to enter into recog- 
nisances not to do again that which the 
evidence showed they had never done. The 
case seems, as the Lord Chief Justice 
observed, to have been yet another illus- 
tration of a little learning being a’ dan- 
gerous thing.—The Law Journal. 


Extracts from Contemporaries, 


Official Residences and Income Tax. 

The question of the liability of an 
official to be taxed in respect of the 
occupation of his official residence, which 
was decided adversely to the Revenue in 
Tennant v. Smith (1892, A.C. 150; 61 L. J. 
P.O. 11), has arisen again in a different 
form, but with the like result, before 
Lawrence, J. in Reed v. Cattermole (Ins- 
pector of Taxes) (Times April 27). In Ten- 
nant vV. Smith the official was a bank 
manager, andas partof his duties he had 
to reside in the bank house. In the pre- 
sent case the official was a Methodist 
minister, and the official residence was the 
house which, according tothe practice of 
the Methodist Connexion, the circuit in 
which the minister was stationed provided 
for him. But though thesphere and the 
nature of the work were different, the con- 
ditions determining the liability to income 
tax appear to be essentially the same. The 
bank manager had to occupy the bank 
house as custoder—it was a Scottish case— 
of the whole of the bank premises, and 
sale for the transaction of any special bank 
business after bank hours; he was not 
entitled to sublet the bank house, or to use 
it, save as a residence, for other than bank 
business ; and in case of his ceasing to 
hold his office, he was under obligation to 
quit the premises forthwith. A Non-con- 
formist minister has duties very different 
from those ofa bank manager, but under 
the afrangements dating from the time of 
John Wesley for the support by the Wes- 
leyan Methodist Connexion—now merged 
in the Methodist Church—of its ministers, 
the rules governing the occupation of the 
minister’s house are the same: the minis- 
ter must reside ip it and use it as the 
place from whic 
he cannot sub-let it ; and he must quit it 
when the Conference, which stationg, him 
there for a period which used to be limited 


“to thfee years, ebut may now be extended, 


terminates his appointment. 


to carry on. his work ;° 


Ministers’ Houses. 

In the above case Lawrence, J., decided, 
in accordance with Tennant v. Smith 
(supra), that the minister was not liable 
to include the yearly value of the house 
in his taxable income, and the learned 
Judge allowed the appeal against the find- 
ing of the Special Commissioners that his 
occupation was beneficial, and that a sum 
equal to the Schedule A tax, together with 
the amounts of the water rate and local 
rates, which were paid on his behalf form- 
ed part of his emoluments under Sche- 
dule E. In a sense, no doubt, there is 
beneficial occupation, but there could not 
be a stronger tribunal than the House of 
Lords constituled asit was when Tennant 
v. Smith was decided-~Lord Halsbury, L. ©. 
and Lords Watson, Macnaghten, Morris, 
Field and Hannen ; the first three especial- 
ly represent the highest judicial value ; and 
the judgments were founded on the prin- 
ciple that ataxing statute cannot be car- 
ried beyond the language of the statute. 
It is for the Crown to establish the charge. 
In a taxing Act it is impossible, said Lord 
Halsbury, to assume any intention, any 
governing purpose in the Act, todo more 
than.take such tax as the statute imposes; 
and on an examination of the mysteries. 
attending Schedules D and E, and “emolu-: 
ments and gains,” he could not find that 
the tax was imposed, however beneficial 
in a general sense it might be for the bank 
officer to have the use ofthe bank house. 
Income tax, said Lord Macnaghten, is a 
tax on what “comes in"—on actual receipts 
—and nothing in the taxable sense came 
in to the bank officer; and similarly no- 
thing comes in to the Methodist minister.— 
The Law Journal. 


Citation of Statutes. 

The fact that before long we shall find 
a change inthe regnal designation of our 
statutes may make it of interest to recall 
that the method of citation of parliamentr. 

. e . 


iaig- -- 


ary enactments has undergone - consider- 
able alterations in the course of the 
centuries. Not a few of our earlier Acts 
were named after the places where they 
were passed, an arrangement which gave 
_ us the Statutes of Merton, Marlborough, 

Winchester, Westminster and Gloucester. 
Later, when the Parliament became fixed 
at Westminster, this method was no longer 
possible,» and fora time the plan wasad- 


opted, borrowed, it is said, from the 
example of the Papal Bulls, of naming. 
them from the first words of the text: 


This gave us two famous statutes, De Donis 
and Quia Emptores. As time went on and 
_ Acts of Parliament began to multiply they 
were cited according to the regnal year 
of the Sovereign then on the throne, but as 
Sir Harris Nicolas pointed out in - his 
“Chronology of History”: “every year ofa 
King’s reign is in two years of our Lord, 
except (which has never yet happened) 
in the case of an accession on January 1,” 
hence the double regnal year attached to 
sa many of our statutes. This has often, 
been a puzzle to students, and even a 
learned Judge of a past generation, de- 
clared that he could never. understand 
“that 18 & 19 Vict. business.” Time and 


again the suggestion has been put for“ 


ward for the adopiion of the practice 
prevailing in several of the Dominions of 
designating- each statute by a number, as, 
for instance, “No. 123 of 1935." A ‘partial 
remedy in the matter of easy -citation was 
discovered by the ‘invention of what is 
known as the short title, that is, a brief 
description’ of the ‘scope of the enactment. 
This. practice, after ‘being followed for a 
number of years, received official approval 
in 1889, and later legislation applied the 
principle toa large number of earlier 
statutes. This was all to the good, but 
even the short titles are nowand again 
longer than is absolutely essential if we 
are to aim at brevity of citation, and for 
that reason,as well as for others, there 
is much to be urged in favour of the 
practice 
ing a number to their Acts.—The 
tors’ Journal. 


Solici- 


Scots and English Legal Systems. 

“IN his extremely interesting and illumi- 
nating lecture recently -at King’s College 
on the Interrelation of+ the Scots and 
English Systems, Professor Dewar GIBB; 
the occupant of the chair of Scots. Law 


at Glasgow ‘University, who is, moreover, 
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a member. of. both -the Scots and English 
Bars, sketched the early course of Scots 
law andtouched on a variety of topics 
on which different views have been held 
north and south of the Tweed. Historically, 
as has been said, a secular hostility existed 
between England and Scotland during the 
formative period of the institutions of the 
two countries, the sympathies of the Scot- 
tish people being for centuries with the 
continent, to which they looked for the 
models of their law courts and the body of 
law there administered. . Till comparatively 
modern days -it was the practice of those 
destined’ for the Scots Bar to spend some 
{ime at the Dutch Universitics, where they 
sat at the feet ofthe great civilians for 
the study of Roman law. Nowadays, recourse, 
is not so frequently, as in the past, 
had: to the doctrines of the civil law, and, 
indeed, as Lorn MACMILLAN pointed out-somé’ 
{ime ago, “the scope for the employ ment of 
legal scholarship is fast disappearing, and 
the equipment most essential to professional 
success is an index to the statutes of the 
past twenly years, and a digest of the 
decisions pronounce upon them by an 
often bewildered court.” As a perfervid 
Scot, Professor Dewar GIBB is obviously not 


“enamoured with the House of Lords as the 


ultimate appellate tribunal for Scotland. 
-Certainly in the past Scottish Jgwyers had 
room for complaint, but in more recent times, 
wilh the infiltration of Scottish Lords of 
Appeal, the chief reason for dissatisfaction 
has disappeared. Nowand again, certainly, 
in .the . Judicial Committee of 
the Privy Council, the Scottish element 
has been .preponderant, and Lorp Maom:i.- 
LAN, who proposed the vote of thanks to 
Professor Dzwak Gisp, was able to assure 
him and the audience that,-more than 
once within.the past few years, intricate 
questions coming before that committee had 
been resolved by citation of passages from 
the great institutional writer on Scogs law, 
Lorp Stair. Besides its other merits, the 
lecture had this in addition, that it was 


of our kin beyond sea in attach- an eloquent reminder to English lawyers 


that a separate system of law prevails at 
the northern end ofthe island which is 
deserving of more careful study than it has 
hitherto received in the soagth. 
The Solicitors Journal. ` 
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Lord Darling.: °% >o ° ; 
Whichever judges are forgotten by 


- posterity, Lord Darling will be remembered, 


e 


-of a barrister who 
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for witelives longer than deep learning 


and, though his judicial career morethan . 


justified an appointment so bitterly criticised 
when it was made, it-is the “laughter in 
court,” so often provoked by his playful 
humour, with which his name will be 
most. often linked. At its best, his wit 
had a certain fastidious lightness and it is 
well that so much of it should have been 
recorded. I like particularly his handling 
dropped his h’s and 
in the course of a case before him kept 
on referring to the“ ’orse,” the subject- 
matter of the action. At last Darling’s 
cultured ear could bear it no longer. 
“Stop abit,” he said. “What was the 
height of this animal?” “About thirteen 
‘ands, my lord.” Well, will you during the 
rest of the case please call it a 
pony.” But he was quite conscious 
of the dangers of wit and once he wrote: 
“Tt is most difficult for a wit to be 
agreeable; so if you allure a witness into 
indulging his taste for comicality, you may 
be sure that he will offend at least one 
of a tribunal of thirteen.” 
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A buhdant Wi. i 

One would have thought that Lord Darling's 
witticisms were numerous enough witheut' 
spurious additions, yet more than one of his 
obituaries have attributed to him that retort 
of Mr. Justice!Maule to a witness who claim- 
ed to have been “wedded to truth from hig 
infancy.” “Yes, sir,” said that caustic judge, 
“but the question is how long have you been 
a widower?” Lord Darling, who Bad been 
one of the founders of the Pegasus Club, 
and had indeed invented its name, always 
had some shrewd observation when horses 
were in point. Thus, in commenting upon 
certain evidence in. the great case of 
Wootton v. Sievier, he remarked: “All this 
assumes that all horses run with mathemaé 
tical precision and that by studying what 
they had done before you could tell to a 
certainty what they would doin the. next 
race. If that were so, then the person who 
would be the best authority on racing 
would be the Astronomer Royal.” His wide 
human interests made him the very antithesis 
of ths stern, precise, technically-minded 
and rigidly relevant Avory, J—The Solici- 
tors’ Journal. - 





REVIEW 


The Berar Patels and Patwaris 
Law:—By Mer. D. V. SHIDORE, PLEADER, 
AMRAOTI : PRINTED at Tae Susopa BINDHU 
Press, KHANDWA. 

We cannot but congratulate Mr. Shidore, 
for turning a very dry subject into an 
interesting one. A book on the subject 
was -a great want, and the author has, by 


"fulfilling it, served well, the legal profes- 


sionin the Berars. Though it is his 
maiden work, the learned author has exe- 
cuted itina masterly ways 

The, brief historical sketch of the Berars, 
which is very cogently given, gives a grasp 


of the situation at a glance. The appen- 
dices and the schedules found at the 
end of the book, have added to the utility 
of the work. In short the book which has 
come out with the blessings of the Hon'ble 
Education Minister, of the Central 
Provinces, is indispensable not only to 
the legal profession but to the Revenue 
Officers of the District as well. : 

The printing and the ` general get-up 
also leave nothing to be desired. ` 

We sincerely wish, that this maiden 
work of the learned author, be an auspi- 
cious prelude to his career as an author. . 


arakan marin 


Wit & Bumour. 


E A . a >x e e 

Love's Labor Lost.—‘Yes,” said the 
Lawyer, “I had many disappointments, but 
none stands outlike the one that c™me to 
me when Iwas a boy.” 


e “Some terrible shéck that fixed itself 


t 4 < ees 


indelibly in your memory, I suppose?” >, 

“Exactly. .I had, with great difficulty, 
crawled under a tent to see the circus, and. 
then discovered it was a mission meeting.” 


—Case and Comment. < 
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NOTES AND 


Mahadeo v. The King. 

The decision of their Lordships of the 
Privy Council in Mahadeo v. The King, 163 
Ind. Cas. 631, on appeal from the Supreme 
Court of Fiji is important in many respects 


The appellant, a lad of sixteen, was con-’ 


victed of murder when the evidence could 
on no view support a charge more serious 
than manslaughter. The possibility of 
manslaughter was not mentioned either by 
the Attorney-General or the learned Chief 
Justice. On this point their 
applied the qualification of the doctrine of 
presumption of malice applicable to cases of 
homicide as given in Woolmington v. 
Director of Public Prosecutions, (1935) A. ©. 
462. There was another irregularity in that 


the evidence of an accessory was received’ 
without corroboration, which is repugnant‘ 


to the ruie in K, v: Baskerville (1916) 2 
K. B. 658. Further, documents for which 


one of the accused asked, which he was. 


entitled to see, were not produced, and 
lastly, Counsel for one the accused who was 
charged as an accessary after the fact was 
not allowed to deal with a subject which was 
plainly in issue between himself and the 
prosecution, and he was told to confine 
himself to the question whether his client 
was an accessory. On the first ground their 
Lordships held that as the evidence showed 
no more than a sudden affray anda quarrel 
and a rescue and asin the absence of sub- 
stantial evidence of malice a Court should 
not, in a case of homicide, exclude the 
- possibility of manslaughter, the killing only 
amounted to manslaughter. On the point 
of corroboration, R. v. Baskrville (supra) 
applied and the evidence of the accomplice 
tequired Corroboration. The Counsel was 
fully entitled to discuss the question which 
was in issue between his client and the 
prosecution and the docutmert referred to 
should have been produced. Thus there were 


four defects, any one of which would be 


*  18—d,7 


Lordships’ 


COMMENTS 


enough to vitiate the trial. Their Lordships: 
had, therefore, in the instant case a clear 
case for the application of the rule in In re , 
Dillet, (1887) 12 A. C. 459. 

Another point that their Lordships dealt 
with may also be noted, viz., that relating to 
restriction of speeches of Counsel. ‘The | 
case shows that Counsel for an accomplice., 
is entitled to argue that the crime was’ 
never committed though the accused has, 
pleaded guilty, as is clear from the following 
observation in their Lordships’ judgment: 
“Whether the deceased was murdered by- 
the appellant was ‘in issue as between each 
prisoner and the Crown and Mathura’s 
Counsel would have been entitled to insist. 
on proof of it and challenge the evidence 
of it even if the appellant had pleaded | 
guilly.” 


Autrefois Convict. 

.. The plea of autrefois convict is based on 
the principle that “a man shall not be twice 
in peril of being convicted of the same 
offence, 7. e., of the identical offence with 
which he was previously convicted or of any 
other offence of which he could have been 
convicted on the same indictment or informa- . 
tion:” R. v. Barron, (1914) 2 K. B. 570. This 
principlecame to he applied in the recent case 
of R. v. Sheridan, 2 All E. R. 883, before the 
Court of Criminal Appeal. The appdlant , 
was charged with an offence under s. 13 
of the Debtors Act of 1869. The trial was 
summary and he pleaded not guilty. At. 
the close of the case the Justices announced 
dhas the appellant was found guilty but he 
was *not sentenced. On hearing evidence 
as to his antecedents, the J€stices said they . 
would commit him to Quarter Sessions. _ 
There was a remand and on remand another 
charge being added, he was committed for 
trial on both the charges. At Quf&rter 
Sessions, he raised the plea of autrefois, 
convict. The question which arose for. 
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consideration before the Court of Courts, the evidence of a Magistrate regard- 
Criminal Appeal owas whether the ing the unrecorded statement of an accused 
committal was proper. Their Lordships was inadmissible. The other view,e as 
held that the finding of guilty was stated in Abdulla v. Crown, 14 Lah. 290: 
a sufficient determination of the cese to 145 Ind. Cas. 467; 34 Cr. L. J. 1025, and 
Support the’ plea of autrefois convict some other cases was that, to quote 

_valthough the Justices had not proceeded Addison, J. inthe case referred to, it 


to sentence the prisoner. Humphreys, J., 
in delivering the judgment of tke Court, 
stated that this was clearly a case in which 
. the Justices by finding that the charge was 
` proved had proceeded to adjudicate upon 
.it and hence the plea of autrefois conrict 
was established. Referring to R. v. Hert- 
fordshire Justices, (1911) 1 K. B. 612, it was 
observed that the case was rightly decided 
but there was in that case no edjudication 
on the charge by the Justices and Pickford, J., 
had remarked, “Undoubtedly if the Justices 
had proceeded io adjudicate cn the case 
either by convicting or acquitting the defen- 
dant, that would have afforded ground for a 
good plea to the indictment.” 


Confession: Oral evidence by Magis- 
“~ trate. 

Their Lordships of the Privy Council, by 
their recent decision in Nazir Ahmad v. 
Emperor, 163 Ind. Cas. 881, have set at rest 
the conflicting views of the Indian High 
Courts as to the admissibility of oral evi- 
dence of a confession made to a Magistrate 
which has not been recorded in the manner 
required by s. 164, Criminal Procedure 
Code. According to one view held by some 


would be “anomalous to hold that a confes- 
sicn made to an ordinary individual could 
be orally proved, while a confesdion made 

either to a Magistrate not empowered to 
record confessions under s. 164 of the 
Orjminal Procedure Code or to a Magistrate 
empowered to record confessions under 
s. 164, could not be so proved.” The other. 
view which has been taken by the Calcutta 
High Court and has also prevailed in some 

other High Courts including the Lahore. 
High Court in some cases, has now been 

upheld by their Lordships. Construing 

s. 164, it has been held that it would be an 

unnatural construction to hold that any 

other procedure is permitted except what 

is laid down with such minute particularity 
in ss. 164 and 864 which must, be looked and 
construed together. The effect of the statute 
is clearly,to prescribe the mode in which ccn- 
fessions are to be dealt with by Magistrates 

when made during an investigation and to 
render inadmissible any atlemptto deal with 
them in any other manner. Consequently, 
when the Magistrate offers oral evidence of 
a confession not recorded under s. 164, a 

conviction mainly, if not entirely, on such 

evidence, cannot be maintained. ; 





ORDERS TO COMMIT A BREACH OF STATUTORY DUTY 


Where an employer has ordered his 
servant to commit a breach of statutory 


- duty and the servant obeys his employer, 


causing injury to himself in consequence, 
is the ‘servant's own breach a good defence 
for the employer in an action for damages 
for personal injuries arising out of the 
employer's breach of statutory duty? 

This was the almost Gilbertian question 
that was put before Mr. Justice Hilbery 
on the 21st May in Murray v. Schwachman. 
The injuries to the plaintiff were caused 


by a -spindle machine, consisting of a 
bench with an ,upright rod, to which 
was attached a revolving knife. The 


knife revolved at a speed of 6,500 reyo- 
lutions per minute, and was use% for 
putting groovesin wood for fitting joints. 
The wood was* plaged against- the ‘saw 
by the spindle hand, in this case the 
plaintiff. aeie Ta 


The plaintiff had previcusly worked on 
a properly fenced and guarded spindle. 
machine, andon taking employment with 
the defendant he noticed that the machine 
on which he was to work did not contain 
either a fence or a guard. He asked the. 
defendant's foreman for a proper guard and’ 
fence, but was told that they were not’ 
necessary and he would soon get used to 
working without them. í 


After the plaintif had been working 
there for sevéral months, a factory inspec- 
tor visited the factory and a guard was 
bought as a result of hisinspeotion. On’ 
several occasions when the plaintiff attempt- 
ed to fix the guard the defendant told 
him not todo so.as it was a waste of 
time. On asking the foreman what he 
should do, kë received the answer: “Itis, 
the governor's’ prerogative; do as he says,” 


1936 
The plaintiff, later, suffered injuries through 
working without the guard. : 

The action was brought for negligence 
and breach of statutory duty in not 
fencing the machine, contrary to the 
Factory and Workshops Act, 1901, s. 10. The 
defendant in his defence admitted that 
the plaintiff was at all material times a 
spindle hand in the employment of the 
defendant, but denied the negligence and 
breach ‘of statutory duty. Hè further 
pleaded contributory negligence of the 
plaintiff in working the machine with the 
guard open and hinged back so as to be of 
no use, and also in failing to use the 
guard contrary to reg. 23 of the Woodwork- 
ing Machinery Regulations (S. R. & O. 
1922, No. 1196). 

Mr. Justice Hilbery said that he was 
satisfied that the plaintiff got from the 
defendant a direction or order not to use 
the guard, as it was a waste of time, and 
that the foreman had said something very 
similar to what he was alleged to have 
said. He also found that it was a dan- 
gerous machine, but not only was it the 
statutory duty of the defendant under reg. 
17 of the Woodworking Machinery Regu- 
lations, 1922 (S. R. & O., 1922, No. 1196) to 
provide and maintain a proper guard, but 
it was also the duty of the plaintiff to 
observe Part 2 of those regulations, which, 
by reg. 23, provides that every person em- 
ployed shall use and maintain the guard 
provided in accordance with the regula- 
tions. If the employer was guilty of 
“statutory negligence,” said his Lordship, 
60 was the plaintiff. His cause of action 
on which he relied could not be estab- 
lished in the court without his establishing 
at the same time his own breach of sta- 
tutory duty. It was the plaintiff's statutory 
negligence which caused the accident. 

His Lordship added that he was not 
unaware that it sounded hard where he 
had come to the conclusion that the plaintiff 
was so acting because of an order of his 
employer, but he thought that no employer 
by giving an order could discharge or 
alter the plaintiff's obligation to do that 
which the statutory regulation imposed 


upon him the duty of doing. It mighty only exists where the tribunal of 


be possible for the employer by giving an 
order to waive any contractual duty which 
the employee had expressly or impliedly 
undertaken towards the employer, but here 
the duty in which the Plajntiff failed and 
which resulted in” ‘the accident 
was an absolute duty imposed upon ‘him 
by statute. Lord Birkenhead said in Morre 
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and Co. v. Donnelly (124 L, T. Rep. 578, at 
p. 581; (1921) 1 A. 0. p. 329, at p. 339), 
speaking of statutory prohibitior: “Nor 
can it be made the result of waiver or 
of informal modification.” Lord Shaw, at 
pi 583 and p. 348 of the sume report, 
said: “In the case of statutory rules, these 
questions do not arise. It is not possible to 
abrogate them except by a statutory repeal, 
or an administrative regulation which has 
statutory force, and all parties, whether 
employers or workmen, who were art and 
part in such a contravention, stand liable 
to the penal consequences prescribed: 
Equally of course,” said his Lordship, “they 
stand liable to such disabilities in a claim 
as result from the consequences of a breach 
of those regulations.” For these reasons his 
Lordship held that the plaintiff's claim must 
fail. 

It is clear that breach of statutory duty 
to fence dangerous machinery renders the 
person so guilty liable in damages to 
his servant who sustains injuries as a 
result of such breach: Groves v. Wimborne, 
79 L. T. Rep. 284; (1893) 2 Q. B. 402. This 
is because an omission to perform a duty 
which is set out in a statute enacted to 
protect a class of persons is negligence 
as Tegards that class of persons. In a 
recent House of Lords case- Lochgelly 
Iron and Coal Company v. MeMullan (149 
L. T. Rep. 526; (1934) A. O..1)-—it was 
decided that a breach of section 49 of 
the Mines Act, 1911 (providing for the 
making secure ofthe roof of every mining 
place and the prevention of persons 
working where the roof was not so made 
secure) was “personal negligence of the em- 
ployers” within section 29, sub-section. (1), 
of the Workmen's Compensation Act, 1995, 
Lord Atkin said: “All that is necessary to 
show is a duty totake care to ayoid in- 
juring, and if the particuler care to be 
taken is prescribed by statute, and the 
duty to the injured person to take the 
care is likewise imposed by statug and 
the breach is proved, all the essentials of 
negligence are present. I cannot think 
that the true position is, as appears to 
be suggested, that in such cases negligence 
fact 
agrees with the Legislature that the pre- 
caution is one that ovfgkt to be taken. 
The very object of the Legislature is to put 
that precaution beyond controversy.” 

It fs equally clear that at the present 
day contributory negligence can be suc- 
cessfully pleaded fy the defendant in 
an action based on the “statutory negli- 
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gents ‘of the defendant.” All the autho- 
rities on this point were collected and 
carefully considered by the Court of Appeal 
in the case of Fluwer v. Ebbw Vale Steel, 
Iron and Coal Company (151) L. T. Rep. 
87; (1934) 2 K. B. 132). Mr. Justice Talbot, 
sitting in the Court of Appeal, said: 
“The question to which importance was 
given in the course of argument was 
whether contributory negligence was a good 
-defence to an action for damages based 
upon the breach of a statutory require- 
ment.... It seems to me impossiblein this 
court to contend with success that contribu- 
tory negligence is not such a defence.” 

` Useful guidance on the relationship 
between disobedience to orders and 
contributory negligence is to be found in 
the same judgment. The following extracts 
are obviously by no means obiter. Mr. 
Justice Talbot said: “The question that 
troubled mesomwhat during the argument, 
was whether thelearned judge in coming 
to the conclusion that the plaintif had 
been guilty of contributory negligence, 
‘came to that conclusion solely on the 
ground that he had infringed certain 
instructions which he had received from 
those in authority as to the way of’ con- 
ducting the operation of cleaning the 
machines in the course of which he was 
jnjured...I am still’ not satisfied, and, 
indeed, I doubt whether the judge would 
have found’ against the plaintiff on the 
issue of contributory negligence, if it 
had not been for his opinion that he did 
disobey orders or instructions. .. I think 
that the learned judge considered the 
matter of the plaintiff's disobedience to 
instructions and orders designed for his 
protection, not as a substantive point in 
itself, but merely as evidence that he 
had not taken proper ‘care over his 
work, and I certainly am not prepared to 
Say that he was not justified in so 
regarding it. It appears fairly clear from 
his judgment that he did consider that 
disob@dience to orders was a necessary 
ingredient in the finding ‘of contributory 
negligence.” Mr. Justice Talbot deduced 
this from two statements of the learned 
judge; the first, that the proximate cause 
of the accident was the workman's opn 
disobedience of peer in putting his hand 
and arm under the copper barin such a 
way as to make the fence, which had 
been provided, utterly useless; the segond, 
that the plaintiff was disobeying orders 
without any gcod reagon, and in doing so, 


.+ © was disregarding, the fence which had 


we 


. 
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been put there for his protection, and- 
which would have protected him had he 
obeyed instructions. It wouldseem to follow 
that obedience to orders would afford a 
good answer to a > defendant’s plea of 
contributory negligence where no breach of 
statutory duty by the plaintiff causing the 
accident is alleged by the defendant. 

In Murray v. Schwachman, however, the 
finding of the learned judge was that the 
breach of statutory duly on thee part of 
the plaintiff caused the accident. This 
finding is open -to the strong criticism 
that if it had not been for the employer's 
orders the plaintiff's breach and the 
resulting accident would never have oc- 
curred, and it was, therefore the employer's 
preach of statutory duty that caused the 
accident. The argument of the learned 
judge that the employer could not waive, 
the employee’s breach is alittle difficult 
to follow. The case from which he quoted 
observations by Lord Birkenhead and Lord 
Shaw wasonein which it was held that 
a breach of statutory mining regulations 
took an applicant for workmen’s compen- 
sation out of the sphere of his employ- 
ment, and that, consequently, the resulting 
accident did not arise out of and inthe 
course of his employment so as to entitle 
him to recover workmen’s compensation; 
When Lord Brikenkead and Lord Shaw 
said that a statutory regulation could not 
be waived by the employer, they were 
merely emphasising that apart from that 
difference between a statutory regulation 
and one imposed by the employer, there was 
no difference in principle for the purpose 
of the case under consideration. ‘These 
dicta, it is submitted, are of very doubt- 
ful relevance to the case of Murray V. Schwa- 
chman, because the questions arising out of 
breach of statutory duty in connection with 
workmen's compensation are very different 
from those arising in connection with a 
plea of contributory negligence causing an 
accident. ' x 

Moreover, it is at least - arguable that 
Murray v.Schwachman wes a case of volenti 
non jit injuria rather than one of con- 
tributory negligence, and it is well 
plea of volenti is of no 
avail as a defence ito a claim arising 
out of an alleged breach of statutory duty. 
The case resembles Wheeler v. New Morton 
Board Mills, Limited (149 L. T. Rep. 587; 
(1933) 2 K. B. 669), in which an infant 
workman was ftn@ured owing to the defen- 
dant’s failure ° to fence a dangerous 


machine, but it was found that the plaintiff 
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knew of the danger. Lord Justice Slesser, 
in that case (p. 695), distinguished “ the 
finding of contributory negligence from 
that. of volehti on the ground that the 
former defence was that there was a 
further intervening cause, namely, the 


negligence of the plaintiff, which was the 


essential cause of the accident. It seems 
illogical to say that the essential cause of 
the accident is the servant’s breach of statu- 
tory duty*where he is merely executing his 
master’s ordersin committing the breach 
of duty. It is also worth noting that 
Lord Justice Scrutton hinted (p. 691) that 
the ground of the rule that volenti is no 
answer to a claim based on breach of 
statutory duty might be that it was cont- 
rary to public policy that where there 
was a statutory obligation on the part of 
the employer, the workman should contract 
out of it, and Salmond on Torts (1934), 4th 
edition, inclines to that view. In Murray v. 
Schwachman there was obedience to an 
illegal order similar to the case of an 
attempted contracting out of the employer's 
statutory obligation, and the essential 
cause of the accident appears to have been 
the orders of the defendant. 

Another approach to the problem can be 
made by way of the dictum of Lord 
Penzance in Radley v. London and North- 
Western Railway Company (35 L. T. Rep. 
637; (1876) 1 App. Cas. 754, 759), that “if 
the’ defendant could, in the result, by 
the exercise of ordinary care and diligen:ze, 
have avoided the mischief which happened, 
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the plaintiff's negligence will not excuse 
him."With regard to this and similar 
statements the learned editors of Clerk 
and Lindsell on Torts (1929), 8th edition, 
p. 456, say: “But it may be observed that 
if aman places his person or property in 
a position of danger, or establishes a 
state of things which is or may be dan- 
gerous to others, his negligence in so 
creating a source of danger to himself or 
others continues as long as that source of 
danger remains unremedied, that is to 
say, continues down to the very moment of 
the accident.” The learned editors then 
‘quote from the judgment of Mr. Justice 
Anglin, in a Canadian case, Brenner v. 
Toronto Railwuy Company (1907, 13 Ont. 
L. R. 423, at p. 440), cited with approval 
by Lord Sumner in British Columbia Elec- 
tric Railway Company v. Loach (113 L. T. 
Rep. 946; (1916) 1 A. ©. 719): “Negligence 
of a defendant incapacitating him from 
taking due care to avoid the consequences 
of the plaintiff's negligence, may, insome 
cases, though anteriorin point of time to 
the plaintifi’s negligence, constitute ‘ultj- 
mate’ negligence, rendering the defendant 
liable notwithstanding a finding of contri- 
butory negligence of the plaintiff.” 

The judgmentin Murray v. Schwachman 
would, therefore, appear to be open to 
cirticism from a number of angles, and in 
view of the difficulty and novelty of the point 
involved, it will beinteresting to see whether 
the rule laid down will be upheld in the 
future.—The Law Times. 





THE BUDGET LEAKAGE: 
Some Points of Criminal Law and Practice. 


_ It is emphatically not within the abmit 
of our paper to discuss political questions, 
nor do we, as a general rule, enter upon 
much debated questions of morality or 
sociology. We, therefore, have nothing to 
say about the budget leakage enquiry and 
the subsequent discussion in Pariiament, 
save upon certain matters of law.and prac- 
tice which have been debated in that be- 
half. We purposely delayed even our 
consideration of those matters until the 
public interest in the enquiry itself had 
been exhausted. 

The first point we desire to invite our 
readers’ attention to is the scope of the 
doctrine of mens rea in retafion to offences 
under the Official Secrets Acts, 1911 and 
1920. That doctrine and the limitations 


upon it are not easy to understand, yet 
they have daily to be appliedin our courts 
of criminal first instance. 

As the Attorney-General said, “It is, of 
course, the general basis of our criminal 
law that in order to establish an offence 
you must establish evil intent.” [We pre- 
fer the expression “criminal intent” or 
“guilty knowledge.”] But there are neces- 
giy many exceptions to this doctrine. 
‘There is a presumption that mens rea, 
an evil intention, and Rowledge of the 
wrongfulness of the act, ig an essential in- 
gredient in every offence; but that pre- 
sumpti®h is liable to be displaced either ` 
by the words of the statute creating: the 
offence or by the “subject-matter with 
which it deals, and both must be consi- 
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dered,” Sherras v. De Rutzen, [1895] 1 Q. B. 
.918; 59 J. P. 440. . 

What are the words of the statute in 
this case ? Sorting out the expressions re- 
levant to the matter in hand, section 2 (1) 
of the Official Secrets Act, 1911, runs, 
“Tf any person having in his possession 
` information which he has obtained owing 
to his position as a person who holds office 
under His Majesty, communicates the in- 
formation to any person other than a per- 
gon to whom he is authorised to com- 
municate it, or person to whom it is in the 
interest of the State his duty to communi- 
cate it... shall be guilty of a misde- 
meanour.” 

What is the subject-matter of the statute? 
Put briefly, as is was in the preamble to 
‘the repealed Official Secrets Act, 1889 
(expressly declared to be “re-enacted” by 
‘the Official Secrets Act, 1911), it is the 
prevention of the disclosure of official 
documents end information. 
` The word “communicates” has no quali- 
fying adjective. It is net “knowingly” cr 
“deliberately” or “with evil intent” com- 
‘municating. The word stands baldly and 
alone. Let us consider it in stages. Deli- 
berate communication is of course a contra- 
vention of the statulc. What about caie- 
less communication? Suppose ean official 
to do his work so ill that he talks -in a 
loud voice of highly confidential matters 
to a colleague in the presence of a third 
party who ought not to know them, end 
this talking is done out of mere stupidity. 
Has he not communicated information 
contrary to the law? We are of opinion 
he has. A stage further—suppose he ac- 
cidentally slips the plan of a fortification 
or a new type of military aeroplane into 
an envelope with unimportant documents 
legitimately being despatched to a per- 
son who ought not to have the military 
information ? Has he not communicated 
information contrary 10 the seclion? This 
is g debatable proposition no doubt, but 
much can be said to argue that the in- 
advyertent communication is in contraven- 
tion’ of the section. Of course the degree 
of moral gulit is infinitely less than that 
of deliberate communication, and, 
‘course, the offender ought not to bee pro+ 
secuted, or if sprosecuted, visited with the 
penalties of the law. But this is beside 
the point of law. On the whole we think 
- the Official Secreis Acts are a®solemn 
wayning to official persons io keep their 
mouths shut,*and tat they open them at 
‘their peril. A ik 
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Analogy is a dangerous weapon, but let 
us tonsider another branch of the law, 
It is an offence to drive a motor vehicle 
on a road at a speed-or in a manner 
which is dangerous to the public. Have 
we to read “deliberately” or “with intent 
to create danger” into section 11 of the 
Road Traffic Act, 1930. We are all clear 
that we do not have to do so. The 
offender may not know what his speed is. 
He may be driving in a dangérous man- 
ner because he is an imperfectly trained 
driver, or because he thinks it not unsafe 
to drive with his sweetheart’s arm round 
bis neck. He may inadvertently put his 
foot on the accelerator instead of the 
‘brake. 

We do not stress to parallel, but it is 
not unfair to point out that the element 
of public danger is common both to the 
offence against the Road Traffic Act and 
that against the Official Secrets Act. 

The point must be left there, either to be 
pronounced upon by a compstent court or 
cleared up by legislation. . 

One unfortunate consequence of the 
view that disclosure must be deliberate is, 
as the Attorney-General correctly pointed 
out, that there cannot be an offence of 
receiving information under section 2 (2) 
of the Oficial Secrets Act, 1911, unless an 
offence under section 2 (1) of unlawfully 
communicating can be proved. 

Tife second point with which we wish to 
deal is one less of the law than of prac- 
tice and the policy underlying the practice. 
It is, said the Attorney-General, “somewhat 
foreign to our general methods that infor- 
mation which results from the existence 
or exercise of wide powers of compulsory 
interrogation and discovery of: documents 
of this kind should be made the basis 
of a subsequent criminal charge.” But, 
there are exceptions (see “Phipson on Evi- 
dence.” 7th edition, page 209), the most 
wide-reaching being that as to bankrupts. 
A bankrupt is bound to answer all ques- 
tions relating to his affairs though his ans- 
wers may incriminate him, and such ans- 
wers may be given in evidence against 
him on a criminal charge (with the excep- 
tion again of some criminal charges). “The 
cases’ supporting this proposition will be 
found cited in the textbook named above. 
Tt is not necessary to go inté them in 
detail. We merely observe that a bank- 
rupt is at least as severely examined as 
any person Vefore the special tribunal of 
enquiry in the budget leakage case., Sir 
Stafford Cripps made, too, a good point 


! 
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when he instanced wréck enquiries finder 
the Merchant Shipping Acts as sometimes 
preeeding Criminal trials. In those en- 
quiries ihe persons vpon whom it is sought 
to throw responsibility are always examin- 
ed on oath without any caution. 

Whether in any particular case criminal 
proceedings should be instituted is a matter 
entirely within the discreticn of the Attorney- 
General, “and we have no views to expound 
whether he exercised his discretion rightly 
or wrongly in this particular csse, but it 
would bea pity if there is anything like 
a general assumption that criminal 1 to- 
ceedings are never to follow a public in 
quiry, in the course of which unlawful 
conduct is revealed.. The Attorney-General 
-disclaimed any such suggestion. 

Very true if is that “it would be impos- 
sible in this case to obtain a jury who 
were not familiar with the findings of the 
tribunal and indeed with much of the evi- 
dence called before them.” “That,” said 
Sir Stafford Cripps, “arises in every 
cause celebre that ccmes kefọre a magis- 
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trate.” One evilis not to be excused by 
another. The great fire conspiraty case 
instanced by Sir Stafford ought not to 
have had a preliminary hearing in public. 
As we frequently pointed out, section 19 
of the Indictable Offences Act, 1843, ex- 
pressly provides for preliminary hearings 
with closed doors “if it appear that the 
ends of justice will be best answered by 
so doing.” How the ends of justice are to 
be safeguarded when a public enquiry by 
a specially constituted tribunal is ordered 
is difficult to see. Public confidence would 
be injured by a hearing in camera, but 
it might be that when the enquiry dis- 
closes prima facie evidence of a criminal 
offence, the decision of the tribunal should 
be suspended until criminal proceedings 
can be taken. It wes è bitter complaint 
by Sir Alfred Butt that, as he would not 
be brought to trial ke must lie for ever 
under a finding of guilt by a tribunal from 
which there is no appeal.—Justice of the 
Peace. 


pa adi 


Extracts from Contemporaries. 


Lawyers as Penmen. 

During the probationary period which 
most members of the Bar heve to experience 
before briefs are delivered with’ that 
regularity and in number so much to be. 
desired, it has usually been one of the 
resources of the aspiranis to forensic fame 
to beguile the tedium of waiting by 
courting journalism and thus securing an 
income till the heavy briefs arrive, marked 
with appropriate fees. This was certainly 
the case a hundred years ago, when a 
host of new periodicals began to appear 


‘which furnished an admirable opening for 


young lawyers possessing the gift of literary 
expression. Macaulay had been for some 


_ years the mainstay of the Edinburgh Re- 


view, and by his essays had shown to the 
staid readers of that quarterly how literary 
and historical subjects might be lit up and 
made as fascinating as the liveliest work 
of fiction; and Macaulay, it will be re- 
membered, was a member of the Bar, 
although his sole forensic appearance was 
ìn prosecuting a boy for the larceny of a 
parcel of cocksand hens. He was, how- 


- ever, to show that his legal training was 


soon to be put tothe best account when 
he went to India and drew the famous 
code which, for lucidity of expression, has 
never been surpassed in legal annals, 


“win considerable fame in 


Other Legal writers. 

Not many years after Macaulay began 
his literary connection with the, Edinburgh 
Review, a new magazine was founded which, 
under a succession of able editors, was to 
the literary 
world. This was Fraser's Magazin:, started 
in 1880, which, under the editorship of 
Dr. Maginn—ihe prototype of Captain Shan- 
don who figures in the vivid pages of Pen- 
dennis—was to rival in brilliance and 
notoriety the illustrious Blackwood's Maga- 
zine established some; years earlier. In 
Fraser's not a few of the rising writers 
and young lawyers made their debut,, and 
it was further sfrengthened by the adhesion 
of several of the more staid writerss such 
as Coleridge, Carlyle and Southey, none 
of whom, it is true, we can claim as 
belonging tothe Legal Profession. All the 
same the law, not only of England but of 
Scotland as well, was well represented. 
Thackeray, who had only by this time begun 
his legal studies undetethe tutelage of 
Taprellin Hare-court, was a copious con- 
tributor during the years immediately 
succe@#ting the founding ofthe magazine; 
and a full list of his writings is given by 
Mr. Malcolm Elwin & the ‘appendix to his 
sympathetic study of Thackeray issued .a 
year or two ago. Most of these contribu» 
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tions were written under the pseudonym 
of Michasl] Angelo ‘Titmarsh. Another 
member of the Profession contributing 
at the same time as the author of Vanity 
Fair was “Barry Cornwall”~ that is, Bryan 
Waller Procter—the friend and biographer 
of Lamb, and himself the author of verses 
as to which someone cruelly said, when 
asked if he knew them, “Oh yes, I 
Shaved right through them.” Then there 
were Lockhart and George Moir, both 
members of the Scots Bar, Lockhart attain- 
ing fame soon after by the Life of his 
father-in-law, Sir Walter Scctt, and Moir 
achieving the distinction of having held 
what most pecple might think the anti- 
thetical chairs of Scots law and English 
literature in the University of Edinburgh. 


~The Law Times. 


A Considerate Thief. 
"A special correspondent of the Evening 
Standard had his pocket picked. His 
ultimate loss seems to have been thirty 
‘shillings, which he no doubt more than 
recovered by writing his humorous account 
of the matter. After some days he receiv- 
~ed his wallet and such of its contents as 
were not convertible or not safely converti- 
ble into cash, through the Returned Letter 
fce, in an envelope witha note, “This 
enclosure fas been found loose in post 
office.” This is a more frequent happen- 
ing than might be supposed, and the thief 
who is thoughtful enough to return to his 
victim what is of no use to himself is 
. certainly less reprehensible than the ill- 
conditioned fellow who, breaking into a 
. house and finding less loot than satisfies 
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him, “damages ‘or destroys articles of sen- , 
timental value or of a sort whoge loss, even. 
temporary, will occasion serious infon- 
venience to the householder. i 

There are degrees even’ in villainy. 
Justice of the Peace. : 


Remarkable Pre-nuptial Agreement. 

An extraordinary document was produced 
in a husband and wife case béfore jus: 
tices recently. A bride-to-be is said to 
have signed, four days before her wedd- 


ing, an undertaking in the following 
terms:-— eae 
“L D. M. B, undertake by marrying’ 


S. E. C., never to nag or annoy or be’ 
suspicious of ihe said S. W. ©. and 
always to obey him. 1 also agree not” 
to accept alimony or monetary considera- 
tion or property in the event of a separa- 
tion or divorce.” f 

The whole silly promise is idle. What 
a husband might call nagging, a wife’ 
might regard as reasonable remonstranée., 
A husband might be annoyed for no better 
reason than the Scotsman who, going 
home drunk, took the line, “If the wife’s 


-in bed it'll be a faut, if she’s no in bed. 


it'll be afaut; if the fires oot it'll be a- 
faut, if the fire’s in itll be a faut” with’ 
many other like pairs of faults, winding up 
with, ‘If there’s no a faut I'll mak a faut.” 

Well, well, matrimony is a wonderful. 
matter anyway, and many idle promises are 
made before marriage. The very scope. 
of this one should have taught both -of 
the parties that it was a vow which could 
not be kept.—Justice of the Peace. 





REVIEW 


The Motor Vehicle Law of India:—By. 


Mr. M. M. Korastuanz, B.A., LL.B., Apvo- 
oaty, Hien Court, Bompay: Sxconp Epi- 

TION, 1936. 

The tremendous dimensions which motor 
traffic has assumed in recent years, and the 
appearance of new rules and notifications 
relating to the motor vehicle law in India is 
ample justification for this up-to-date edi- 
‘tion of the learaéd author's book on the 
‘subject. Commentaries on the Indian Motor 
-Vehicles Act, form the main section of the 
‘book and here the learned author Ms in- 
corparated relevant Indian and English 
decisions explaining “them in lucid langu- 


ge. The texts of the Bombay Motor 


Vehicles Tax Act of 1935, the Motor Vehicles 
Manual (Bombay City) including the’ 
Public Conveyance (Motor Vehicles) Rules, 
1922, with their amendments have also been. 
given. The supplement indicating the rele- 
vant sections of the various Municipal Acts 
affecting motor vehicles and the useful and 
copious Index conclude the treatise. The 
learned author has also referred to the topic 
ofthird party insurance which has come into 
prominence of late. All told, the publication, 
is of immense use to Police Officers and 
those who own and drive motor ‘vehicles not 
to speak of pedéstrians. We wish the publi- 
cation all success. 


ie Peo CA 


_— INDIAN 
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DEPOSITIONS IN CRIMINAL CASES 


A little over a year ago a minor sen- 
sation was caused by an announcement 
bya Metropolitan magistrate that he in- 
tended following a new procedure in taking 
‘depositions on the committal for trial at 
assizes or sessions of accused persons. 

LS -scheme proposed was that each wit- 

nesss proof should be prepared before the 
preliminary hearing, accepted as a de- 
position subject to correction by the lower 
court, and sent tothe higher court as a 
deposition. The Chief Metropolitan Magis- 
trate later expressed his disapproval of 
the scheme as “irregular and contrary to 
law” andthe Magistrate in question re- 
plied that he would welcome a decision 
onthe subject from a higher authority. 
(See 79 Sol. J., 54, 75 and 94.) 
, That authority was recently forthcoming 
in Rex ya Gee, Rex v. Bibbymand Rex 
vs Dunscombe, which were heard in the 
Court.of Criminal Appeal on 2nd May, 
1936,-"by the Lord Ohief Justice, Mr. 
Justice du Pareg and Mr. Justice Goddard 
(The Times, 2nd May). Tne appeals were 
against convictions at Oldham Borougn 
Sessions for ehop-breaking, and it appear- 
ed that in accordance with a practice 
which had prevailed at Oldham Police 
Court for many years, the Chief Constable 
first®interviewed the witnesses, as he was 
entitled to do, and took statements from 
thein waich were subsequently typed out 
in narrative form. A copy was handed to 
the clerk and another to the Magistrates. 
Neither the clerk nor the Magistrates took 
anything down at the preliminary hear- 
ing, but the prepared statements were 
checked by the clerk, and were ultimately 
signed by the witnesses. 

-Tne Indistable Oifences Act, 1848, s. 17, 
provides with regard to indictable offences 
that the justice or justices at ths pre- 
liminary hearing before committal to prison 
for trial or admission to bdil, “shall, in 
the presence of such accused person, who 
shall be at. -liberty to put questions to 
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any witness produced against him, take’ 
the statement on oath or affirmation of. 


those who shall know the facts and cir- 
cumstances of the case, and shall put the 
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same into wriling,and such depositions. 


shall be read over to and signed respec 
tively by the witnesses who shall 
been so examined, and shall be signed 
also by the justice or justices taking the 
same.” 
of Justice (Miscellaneous Provisions) Act, 
1933: “No bill of indictment charging. 
any person with an indictable offence shall 
be preferred unless either—(a) the person 


have. 


By s.2 (2) of the Administration . 


charged has been committed for trial for . 


the offence; or (b) the bill is preferred by 


A 


the direction or with the consent of a. 
Judge of the High Court or pursuant to - 
an order made under section 9 of the Per- ; 


jury Act, 1911.” 


Mr. Justice Goddard said that it was 


clear thatthe provisions of s. 17 of the. 


Indictable Offences Act, 1848, had not: 
been complied with. That Act was passed: 


to introduce uniformity into the practice 
of Magistrates dealing with indictable 
offences preliminary to committal for trial. 
It was, his lordshipsaid, of the utmost 
importance that Magistrates should under- 
stand that there should be strict compli- 
ance with the provisions of the Act. The 
proceedings in these cases were so defec- 


tive that there was no lawful committal - 


and consequently under 8. 2 


for trial, 


(2) of the Act of 1933 no bill of indict- . 


ment could be preferred against the appel- 


lants. ] 
purporting to be an indictment, was 


The document which was produc-. 


e 
daja not an indictment, and the ap-. 


pellants could not be tried on 
court held that there had been a mis-trial, 
and that althoughin Crane v. Director of 


Public Brosecutions [1921] 2 A. 0. 299, it . 


was held that ihe court had power to order 
thata proper trial sheuld take place, the 


court also had power in the interests of - 


it’ The , 


justice to quash the conviction. As the 
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appellants had already been in ċuŝ'od y for 
Some time, the court elected to exercise 
pe latler power, and quash the convic- 
ion. 

_ It was outside the scope of the above 
judgment to deal with any criticism of 
the present procedure. in regard to the 
taking of depositions in criminal cases. 
Those whose work lies in the police courts 
are familiar with the long drawn-out pro- 
ceedings, sometimes running into days, 
that are necessitated by the taking of de- 
positions inlonghand. The various Magis- 
trates who have in the past somewhat 
illegally shortened the proceedings have 
merely been expressing in action their 
impatience with this antiquated procedure. 
Courageous and drastic proposals to deal 
with the anomalous situation were recently 
forthcoming from the reader of a paper at 
The‘Law Socitey’s Provincial Meeting at 
Hastings in 1935 (79 Sol. J., 731). The 
writer of that paper, Mr. J. S. Walsh, 
LL.B., protested against the two hearings, 
the expense, the weeks of waiting, and 
the tension of two trials. The only object 
of the -first hearing, he said, was to enable 
the Magistrate to decide whether there 
was aprima facie case, which could be 
done: much more simply by short private 
interrogations or a scrutiny of the state- 
ments of material witnesses, sworn on 
oath. The’ writer quoted statistics to show 
that in the vast majority of cases the 
Magistrates decided there was a prima 
facie case. He criticised the solution of 
the problem by taking depositions in 
shorthand’ on the ground that it would 
not solve the main problem of iwo 
trials. 

Nevertheless, the fact that there exists 
a possibility of obtaining the dismissal of 
a` case on the first hearing provides a safe- 
guard forthe liberty of the subject 
that shculd not be lighfly destroyed. It 
is trpe that the judge on the second 
hearing can always withdraw acase from 
a` jury on the ground that a prima facie 
case has not been made out, but where 
the law provides en additional safeguard 
as it does here, it should be jealously 
guarded as an essential part of the liberty 
of the subject. e- 

‘Very few witnesses give evidence in the 
witness-box corresponding with their proof. 
-In criminal cases tke divergence % fre- 
-quently heavily marked, and the mere 
noting of corfectiom in proofs already 
taken bya Police Officer would bea gross- 
ly inadequate method’ of dealing with 
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matéers involving personal liberty. Cross- 
examination 18 an imporlant weapon in 
the hands of an accused person ab a 
preliminary examination, for the purpose - 
of reducing what may otherwise be a 
prima facie case to something that is not, 
and it is vital for effective cross-examina~ 
tion that the accused or his representative 
should be able to observe the demeanour 
of a witness under examinatiqn-in-chief, 
“Nothing should be returned as a deposi- 
tion,” the court held in R. v. Arnold 
(1838), 8C.& P. 621, “unless the prisoner 
had an opportunity of knowing what was 
said and an opportunity of cross-examin- 
ing the person making the deposition.” 
It was held to be wrongin R.v. Johnson 
(1846), 2 Car. & Kir. 394, for the Magis- 
trates’ clerk before the arrival of the 
Magistrates and of the prisoner to examine , 
the witnesses and take down what they 
stated and only toread them over to the 
witnesses after the Magistrates and the 
prisoner had arrived, and merely to give 
the prisoner an opportunity for cross-ex- 
amination on their proof. 

Atthe hearing of criminal cases af 
Assizes and Quarter Sessions, cross-ex- 
amination is frequently directed .to the 
differences which exist between evidence 
given atthe time and evidence given in 
the court below. The statement has been 
attributed to Lord Chief Justice Cockburn 
that he did moh attach much importance 
to the accordance between what a witness 
said at the trial and what he was report- 
ed tohave said before the Magistrates. 
With the greatest respect for this high 
authority (and with some doubt as to whe- 
ther his words were correctly reported, or 
at any rate are not merely incidental toa 
particular set of facts), it must be stressed 
that the importance of a divergence be- 
tween the two statements depends on the 
extent of the divergence and on the cir- 
cumstances of the case, and the writer has 
himself been present at many trials where 
points of this nature have assisted in 
procuring an acquital. 

It must not be supposed that the exist- 
ence of depositions operates solely in 
favour of the accused: “The object of 
taking the depositions,” said Cresswell, J., 
in k.v. Ward (1848), 2 Car. & Kir. 759, 
“is, that if any of the witnesses, whose 
evidence is given before the Magistrates, 
should be unable to attend at tne trial, 
or die, there should not, by reason of this, 
be a failure of justice." The reader of 
the paper before. The Law Society, refer- 
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red toabove, said that this at any rate “was 
@ very rare event, and did not in itself 
_justidy the faking of depositions. lt is 
not a frequent occurrence, but it is not 
rare,and it is essential in the interests 
of justice that the rights both of the 
prosecution and of the defence should be 
safeguarded in this respect. 

The true way out of the difficulty seems 
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is, ‘to haya a shorte 
hand note taken of the procedtings 
in dhe presence of the accused, 
typed out immediately, and read tothe 
witnesses and signed. This would effect 
the necessary saving of time and expense, 
while at the same time preserving all the 
safeguards of the liberty of the subject 
which the law a3 to the taking of deposi- 


the courts, that 


to be the solution wnich is gradually tions provides, —The Solicitors’ Jour 
though belatedly being applied throughout nal. 
DOMICIL 


England has always insisted on the law 
of domicil as the right law: by which to 
determine men’s civil personal rights. On 
‘tthe whole we think that England is wise, 
though of course we all know in our 
hearts, whatever we may say to a foreigner, 
that it is possible for England to be unwise. 
A men settles down in a country He 
fixes his home there and marries and has 
children there. He buys a house or estate 
and does other things to show he intends 
to. stay there. His lares and penates are 
there. For us that is enough. We say 
that, though he may never have acquired 
the nationality of the country in which he 
does all these things, he has fixed his 
domicil in it. If later any dispute should 
arise as to the validity of his marriage 
or his power to dispose of his property, 
and if that dispute should come before 
an English court for settlement, we con- 
sider the Jaw of the country in which he 
has made his home, and, when we have 
evidence of that law, which is for us a 
question of fact. decide the issue in ac- 
cordance therewith. 

As time went on, France, modern Ger- 
many and modern Italy, by legislation or 
otherwise, declared their allegiance to 
another doctrine—the doctrine of na- 
tionality. They said that a man’s rights 
in the matter of will-making, marrying, 
and so forth, were to be ascertained by 
discovering his nationality. Wherever he 
lived or had his home, the law of his 
nationality must, in these matters, always 
prevail. This legislation or holding led 
to a sharp conflict of law and to the 
possibility of a circulus inextricabilis, as 
described by Professor Westlake in his 
learned, if obscure, treatise on the subject. 
A British subject, to takes his pet case, 
might be domiciled in Italy’ and die at 
twenty and leave a will. According to our 
law, he could not make a will. According 
to Italian law he could. .An English judge, 


asked by summons as to the validitv of 
this will, would refer to the law of his 
domicil, Italy is not a society based on 
domicil; and the Italian expert, called 
here to give evidence as to Italian law 
on the subject. must say that the validity 
of the deceased's will must be determined 
by the law of his nationality. The Eng- 
lish judge would then look at the English 
law and find himself again referred to the 
law of Italy. So there would be a per- 
petual series of remittances from which 
there could be no final result or escape. 

The possibility of an inextricable circle 
presented itself as a grave problem to this 
eminent lawyer, whose views would prob- 
ably have acquired a wider acceptance if 
they had been more clearly expressed. As 
a matter of history it may be said that 
English judges have found short ways to 
escape from the spider's web in which he 
feared that they must be enmeshed. The 
first case to be looked at is In re Johnson 
(1903, 1 Ch. £21). A testatrix, who was a 
British subject, died domiciled in Baden, 
She left some personal property undisposed 
of, and a summons was taken out by her 
executors, in substance asking for direc- 
tions as to its distribution. The Jinglish 
court, finding a Baden domicil, looked for 
the law of that state, and received evi- 
dence to show that there was n> Yaw 
about domicil there, but that the Baden 
courts, according to their own law, would 
distribute- the moveables of a British sub- 
ject thare according to the laws of this 
Sunizy. Mr. Justice Farwell accepted 
what is walled the renvois and direéted a 
distribution according to Mnglish law—or 
the law of that part of the Empire in 
which the deceased last had domicil, which 
happened to be Malta. He appears to 
have proceeded mainly on the ground that 
nobody can acquire a domicil in a land 
which “disregards domicil and declines to 
distribut in accordance therewith or ta 
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regard it as of any force.” In later years 
judges have found ‘escape by a somewhat 
different path of argument. In Casdagli v. 
Casdagli (118L. T. Rep. at p. 412; (1918) 
P. -at p. 111) Lord Justice Scrutton indicated 
what we submit is the true line of emer- 
gence. Speaking of the alleged danger 
of the’ circulus inextricabilis, he says : 
: “I do not see that this diffizulty is insoluble. If 
the country of nationality applies the law which the 
country of domicil would apply to such a case if 
arising in its courts, it may well apply its own 
“law as to the subject-matter of dispute (being that 
which the country of domicil would apply), but 
not that part of it which would remit the matter 
to the law of domicil, which part would have spent 
- ats operation in the first remittance.” 


In- thé course of his: judgment in Re 
Askew (143 L. T. Rep. 616; (1930) 2 
Ch. -259) Mr. Justice Maugham dissented 
from. the reasoning of Mr. Justice Farwell 
in Re Johnson; but arrived practically by 
the path shown by Lord Justice Scrutton 
at a. similar decision. The question to be 
decided. was whether a certain child born 
out: of wedlock was or was not made 
legitimate by the subsequent marriage of 
her parents. According to English municipal 
law. she, wes not so; but according to the 
law of the father's domicil (Germany) she 
was: ` Expert evidence was given to prove 
that. the German courts would accept the 
remittance from England end deal with 
the question of legitimacy, not by English, 
but by-German law. Mr. Justice Maugham 
applied that‘ law es “the lex domicilii in 
the widest sense,” and held the child 
legitimate. In the same year, in Re Ross ; 
Ross v. Waterfield (142 L. T. Rep. 189; 
(1930) 1 Ch. 377), Mr. Justice Luxmoore 
was - faced with the possibility of a circulus 
tnextricabilis, but his excellent jadgment 
shows ‘that, on a true view of the rules 
of .private international law, the difficulty 
which those words suggest need never 
arise. A-tesiatrix domiciled in Italy made 
a wil’, or several willesin which her son 
and only -child wes excluded from any 
pai@icipation in her real and personal prc- 
perty in. Italy and her personal property 
elsewhere. If Ler will had been to be 
tested -by Italian municipal law the son 
was entitled to challenge it and claim a 
legitima portio. This he sought in. thi 
actiore to do. The court, however, received 
evidence to st®w that ifa British subject 
dies dcmic:led in Italy her British nationality 
and-not her Italian domicil giyes the 
` Italian law. Evidence was taken of the 
law of Italy which gonfirmed the view that 
the Italian couris would decide the “‘ques- 
tion-both of the right to dispose-of move- 
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ables and immoveables according to the 
law of the testatrix’s nationality. Accord- 
ingly, the learned judge ‘decided it by 
English law. The difficulty which afises 
from the fact that there are various “Eng- 
lish laws" according to the part of the 
Empire in which a British subject is 
domiciled was passed in silence. 

No dobut there are many cases in which: 
our strict rale as to the exclusive tight of the 
Court of the husband's domicil to adjudicate 
on his marriage and divorce results in hard- 
ship if nothing more. The hardship was 
felt by Mr. Justice Bargrave Deane when, 
in 1911, he was considering the wife's peti- 
tion in Ramos v. Ramos (27 T. L. R. 515). 
The petitioner was before -her marriage 
domiciled here, but married in Londen a 
domiciled Mexican. By Mexican law no 
marriage is valid unless registered there, 
but either spouse may so register it. The 
husband had-never done so. He treated 
his wife with the greatest brutality and 
gave ample ground for a wife's petition 
as the law then stood in England. The 
marriage was ‘good according lo our law, 
but invalid according to Mexican law, 
though the wife could have secured its 
validity by herself going through ‘the 
formality of registration. The fact that 
she had not done so decided the learned 
judge, who, with some reluctance, dismissed 
the petition for want of jurisdiction, but 
observed that he would be glad if the 
Court of Appeal could be induced to take 
a different view. With due respect we 
think: it could not have done so. The 
wife had been gravely ill-treated, but had 
not taken the steps which .would have 
entitled her to get reliefin Mexico—not, 
indeed, a divorce, which “is not allowed 
in that strictly Roman Catholic state, but 
either judiciel separation or nullity. The 
interesting point about the case from the 
peint of view of dcmicilis that the learned 
judge decided that question according to 
the principle adopted in England and not 
according to the lew of Mexico— though 
it wes Mexicen domicil, not English, which 
was in issue. This is certainly not on all 
fous: with the decision, in an adjacent field, 
of Mr. Justice Russell (as he then was) 
in Stoeck v. Public Trustee (125 L. T. 
Rep. 851; (1921) 2 Ch. 67). That decision 
involves, and indeed expresses, the rule 
that in considering whether a man is a 
national of any state the English courts 
must be guided not by their own law but by 
“the municipal law of the state to which 
he claims to -belong or to which it is al- 
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leged that he belongs." If this rulejcould 
have been applied in Ramos. v. Ramos, it 
appears thak it would have worked out to 
thé result that the petitioning wife had 


an English, not a Mex‘can, domicil. Yet 


we fear this would not have helped her 
much. Whatever her domicil, her husband 
was indisputably domiciled in Mexico. 

The problem of avoiding injustice which 
may follow if a foreign domiciled husband 
deserts his wife and géts a decree of 
nullity which is bad according to our law, 
presented itself in Ogden v. Ogden (97 L. T. 
Rep. 827; (1908) P. 46), and Sir Gorell 
Barnes made suggestions for a remedy. 
Five years later these were accepted and 
acted upon by Mr. Justice Bargrave 
Deane (Stathatos v. Stathatos, 107 L. T. 
Rep. 592; (1918) P. 46). He broke away 
from the rule cf domicil, and granted a 
decree to an Englishwoman who had been 
lawfully married here toa Greek-domiciled 
husband. The position was a little simplifi- 
ed because the husband had got a decree 
of nullity in Athens on the ground, which 
was a good one there, thatno priest had 
.been present at the ceremony. That decree 
rendered it impossible for the wife to get 
any relief by divorce there. Unless she 
could get it here she wasin the position 
of being a wife in England but no wife 
in Greece. The learned judge said that 
if he had to declare ihe law to be so “ it 
would be a disgrace both to our law and 
our practice.” He took the bull by the 
horns—if one may, Without disrespect, say 
so —and granted a decree nisi. “... I 
may be wrong: the Court of Appeal, through 
Lord Gorell, may have been wrong in what 
they suggested : but it seems to me such 
* common sense and so just that, whether 
right or wrong, Lam going to act upon 
Loses 
A little later, in the same year, Sir 
Samuel Eveans approved this decision (De 
Montaigu v. De Montaigu, 109 L. T. Rep. 
79; (1913) P. 154). It adds nothing to 
the previous-decision, and merely shows the 
readiness of British judges to make ex- 
ceptions even to the best established rules 
when they can be shown to lead to manifest 
injustice. 


e 
It was for some time doubted whether 


the law of the husband's domicil should 
govern Jurisdiction in suits for nullity as 
it does in suits for divorce. The drubt 
_ has, however, been resolved by the House 
of Lords in Salvesen or Von Lorang V. 
Administrator of . Austrian Property (137 


L. T. Rep. 571; (1927) A. ©. 641). The- 
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respondent administra'or fought hard in 
that case to- get it asserted that, {though 
a German court might be competent to 
grant nullity to a husband domiciled in 
Germany and though that decree might 
be conclusive here as between the husband 
and wife, yet it was not binding on him, 
the respoadent, as third party so as to 
defeat his claim to the wife’s goods. In 
a claim to them under the Treaty of 
Peace Order he was still, he said, entitled 
to challenge the decree, to show that it 
wus collusion, and he quoted Lord Stowell 
to support him. The House of Lords, 
however, held the rule of domicil good 
“in the absence of fraud or collusion*"— 
which -had not, as the case stood before 
them, been established. 

The ground of the suit for nullity urged 
in Inverclyde v. Inverclyde (144 L. T. 
Rep. 212; (1931) P. 29) was different. 
Impotence was alleged, not informality. 
The marriage took place in England, and 
the wife petitioned here. The husband at 
once raised the issue that, as he was 
domiciled in Scotland, the English court 
had no jurisdiction. The difference between 
the two grounds for nullity is obvious. If 
there was a fatal informality at the time 
of the ceremony there never was a mar- 
riage at all; whereas a marriage duly 
celebrated and sterilised by impotence 
is voidable, not void. For this reason, we 
are told, a decree granted on these grounds 
is a judgment altering the status of the 
parties, a judgment in rem, and so only 
to be pronounced by the court of the 
husband's domicil. This case was closely 
argued and, indeed, before Le Mesurier 
v. L2 Mesurier was decided in 1895 (72 
L. T. Rep. 873) there was a ‘good deal 
in the old authorities to justify the sub- 
mission that the validity of every marriage 
is properly cognisable in the forum of its 
celebration. Om the whole, however, we 
think that most of the lawyers who study 
these matters agree that the decidon in 
this case was correct. | 

We may say so because the opinion of 
expert lawyers has in all these matters 
constantly been received with deference 
by our judges. Not only on the subject 
of* domicil, but in the whole of the laborious 
field of private internatlonal law, judges 
and counsel constantly look fur and quote 
the “pest” author. It would be difficult 
to over-estimate the value of the services 
which, in the long development bf the 
system, have been performed by the jurists. 
Practising lawyers owe them a large debt; 


62 Take - JOURNAL 


‘but, we hold, “should only be guided, and 
never bound, by theif opinions. In this, 
as in obher matters, an ounce of fact or 
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of pragtical experience may be worth a ton 
of theory —The Law Times. 





MARRIAGES, VOID AND VOIDABLE. 


Many of those who have read the re- 
port of Dodworth {Inspector of Taxes) v. 
Dale ({1936] 2 All E. R. 440) must have 
been puzzled by the strange position 
which it disclosed. An obscure point of 
matrimonial law has been raised on a 
revenue case, and as the number of ap- 
plications for nullity decrees—the point 
on which it turned—are on ihe increase, 
it is well to understend what the decision 
means. 

Every married man knows that he is 
entitled to an Income Tax allowance in 
respect of his wife if she is living with 
him or is being wholly maintained by 
him. The authority for this will be found 
in the Finance Act, 1920, section 18. It 
appears that the defendant in the case 
was married for some years, during which 
time his wife was living with him, and 
he duly claimed and received the married 
man's allowance according to the scale 
allowed by the Finance Acts of the years 
in question. Then after some years of 
married life, he sued for and obtained 
a decree of nullity of marriage on the 
ground of the wife’s incapacity. Follow- 
ing upon this, the revenue authorities, if 
not in actual words, at any rate in prac: 
tical effect, said to Mr. Dale: “By virtue 
of the decree of nullity we are entitled to 
open up the whole question of the allow- 
ances granted you in respect of your wife. 
When a decree of nullity is granted a 
marriage is declared void ab initio—it 
never was a marriage. Therefore you 
should have been treated as single all 
through the years when we were giving 
you a wifes allowance and we are now 
about*to make an adjustment in respect 
of the years when you appeared to be 
married but are now declared to have 
been actually single.” 

Perhaps the writer may be accused of 
putting the position of the revenue authoyi- 
ties rather crudely, but it must be ex- 
plained that the case was brought to test 
a principle. If the Court declared that 
for income tax purposes the magiage 
subsisted until it was dissolved by nullity, 
then nothing was due but if the Court 


e took the ground that there never had 


been a marriage, then, however hard the 


case might be, the putative husband would 
have no answer inlaw. It would rest with 
the authorities whether they would drive 
home their legal rights or not. 

The decision of the Court as reported 
amounts to a declaration that where a 
marriage is nullified for certain reasons it 
must be regarded as subsisting until a 
decree is pronounced. This will hold good 
where decree is based on grounds of’ 
physical incapacity, because whether such 
a marriage is to be dissolved cr not de- 
pends upon the action of one or other of 
the parties: concensus non coitus facit 
matrimonium. If no action. is iaken the 
marriage remains a marriage, voidable, it 
is true, but carrying with it all the im- 
plications of marriage in the fullest sense 
of the law. For revenue purposes at any 
rate it would be absurd to say that such 
a marriage was void ab initio. Physical 
capacity, moreover, is often a state that 
may be remedied by medical or surgical 
treatment. In such a case the voidable 
character of the marriage entirely disap- 
pears by an outside circumstance, so that 
the state of disability rectifies itself. 

The judgment of Bateson, J., in Inver- 
clyde v. Inverclyde (1931, P. 1) deals at. 
some length with the question of whether 
a suit for nullity is the same thing as a 
suit for dissolution of marriage. His find- 
ing, so far as it deals with this point, 
amounts to a statement that it is, pro- 
vided the action is brought on grounds 
of incapacity. But there are other grcunds 
on which a decree of nullity may be 
grounded. The parties may have never 
had the right to marry in the first in- 
stance, i. e, they may have been within 
the prohibited degrees of consanguinity, 
cr the marriage ceremony may have lacked 
legal formality. According to the views 
of the learned judge a decree of nullity 
sin such a case undoubtedly declares the 
marriage to have been void ab initio, 
and never merely voidable. It will be ap- 
preciated that in the Inverclyde case” 
the argument arose on a question 
of jurisdiction, and on whether an action 
based on nullity should be brought in the - 
country of domicile and not in the coun-. 
try of residence. A c 


e . 
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' The decision in, Dudworth v. Dale, 
though turning on a revenue point, has 
confirmed the view that a decree of nullity 
does not render ‘all marriages void ab initio. 
What the income tax position would have 
been had the supposed marriage been one 
where the parties were never entitled to 
marry, we can only surmise. - To go back 
and assess them as single parties from 
the very,beginning seems rather a tall 
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order, but previous experience has often 
shown that when the revenue aujhorities 
have the law on their side their power 
to open up the past is unfettered by 
considerations of space and time. The 
question of re-opening ante-nuptial settle- 
ments in cases of nullity is a still greater 
problem, and must be left for future 
decision —The Law Journal. 





Extracts from Contemporaries. 


Names and Titles. 

The Society for Pure English, a body 
whose activities are much to be commend- 
ed, has just issued a tract on “Names, 
Designations and Titles,” prepared by no 
less an authority than Dr. Chapman, the 
Secretary to the Delegates of the Oxford 
University Press, which should prove a 
boon to all who sometimes feel shaky in 
their information on this delicate topic 


and are consequently oftentimes in fear. 


and trepidation lest they should commit 
the solecism of employing an incorrect 
form of address towards some public man 
or some distinguished lady. In the legal 
world we are familiar with a considerable 
vatiety of forms of address as applied to 


members of the Bench and with the fact. 


that changes in these have taken place 
from time to time. Curiously enough, the 
lowest in the hierarchy of tribunals in 
England are manned by those who, at 
least colloquially, bear the most august of 
titles, namely “Your Worship,” which, as. 
readers of “Pickwick” will remember, be- 
came degraded into “Your Washup”™ on 
the lips of Mr. Grummer. Apart from. 
this unorthodox departure from the correct 
appellation, students of the changes which 
have occurred in the higher regions of the 
law cannot fail to have observed several 
which by now have become obsolete. Down 
io comparatively recent times the Master 
of the Rolls, when he was still a judge 
of first instance, was invariably addressed 
as “Your Honour,” and he was so styled 
in the reports. Among older practitioners 


there were always some who were puncti-« 


lious in confining the teim ‘Your Lordship” 
to the heads of the various courts, that 
is, the Chief Justice of the King’s Bench, 
the Chief Justice of the Court of Common 
Pleas, and the Chief Baran of the Court 
of Exchequer, and addressing the puisnes 
simply as “Sir,” and it is on record that 
a member of the Bar when .ahout to reply 


to a question put to him by the Chief 
Justice was asked an additional question 
by one of the puisnes, which led him to 
say with some tartness, "I will answer you, 
Sir, when I have replied to his Lordship.” 
To us this seems a remark bordering on 
impertinence, but apparently it was re- 
garded as technically correct. Mr. Foss, 
the learned historian of the Judges of 
England, told us that at a meeting at which 
he was present he, in speaking to one 
of, the judges, addressed him as “ Your 
Lordship,” to be corrected by being told 
that he was entitled to that designation 
only when on: the Bench:—Tke Solicitors’ 
Journal. 


A Contrast in Punishments. 

Two eleven-year-old boys, related an 
evening paper the other day, caught a 
thrush, fixed its legs in a vice in a shed 
and pelted it with stones. The father of 
one of them thrashed: his boy and put 
him to bed directly he got home from 
school each day fora week. The justices 
fined the other boy half-a-crown and gave 
his mother fourteen days to pay. 

We are not of those who hasten to com- 
ment adversely upon those who have heard 
the facis and ected upon a consideration 
of the whole case, but on the face of it the 
imposition of a small fine seems a sin&ular 
ly inapt punishment. It will have to be 
paid by the parents, who are said to have 
eight other young children and live ina 
two-roomed ccttage. The punishment falls 
upon: them and the other children, prob- 
ably in reduced nourishment. * 

Acis of cruelty to Mefenceless small 
creatures are very distressing to grown 
peopla of any kindliness of dispositicn at 
all, but they are sometimes not so wick- 
ed inthe young as ghey seem, being due 
to a lack of imagination or sensitiveness 


or both. Some children may learn better 


. 


b4 Jot 
by themselves having to suffer some pai É 
and the having to ihink it over in bed for 
2 weeks of consecutive summer evenings 

- May quite usefully rub in the information 
that cruelty does hurt. There can be no 
useful direct lesson in having one’s mother 
fined a sum she cannot afford to pay.— 
Justice of the Peace. 


The Cow with a Taste for Law. 

Some lawyers study their briefs, like 
the late Sir Richard Muir, who made of 
his a variegated pattern of coloured pen- 
cillings; ifthe bit underlined in green did 
not bring down his cpponent, that marked 
with blue would trip him up or hang him 
even. Other lawyers read their briefs. 
Some glance at them and trust to luck. As 
a method the last is not commendable, but 
it succeeds on occasion. 

To have no brief at all, because a cow has 
eaten it, was, it is reported, the fate of 
a barrister in Burma. He was quietly 
drinking tea, with his brief on another 
chair. He heard a munching sound and 
turned “to see the end of his brief disap- 
pearing into the cow's mouth.” 

Evidently a law calf grown to maturity. 
Later, no doubt, after she had digested 
the outlines of the case, she chewed it over 
at leisure. 

The evening paper reporting this incident, 
adds the last touch to its authenticity 
by relating that last year, in the same 


`. town, the draft report of the local adminis- 


tration was eaten by a cow. That is be- 
ing greedy !—Justice of the Peace. 


Employment of Women and Young 

Persons. 

The objects of the Employment of 
Women and Young Persons Bill were al- 
luded to in this column in our issue of 
4th January (€0 Sol. J. 3), shortly after it 
had been read a second time in the House 
of Commons and they need not be further 
considered here. It should, however, be 
noted that an amendment postponing from 
Ist July till 1st January the date on which 
the Bill shall come into operation was ac- 
cepted during ihe Report stage. Mr. G, 
Lloyd, who moved this amendment, explain- 
ed that the chan@é was due tothe delay 
in the passage of the Bill and the neces- 
sity for preliminary procedure befgre it 
could become effective. Replying to cri- 
ticisms on the potion, for the third read- 

ing, the Home Secretary urged that the 
Bili did not establish the two-shift system. 


NAL i 16310 
He alluded tothe Women and Young Persons 
Act, 1920, which made provision for such 
a system and which Parliament continued 
year by year. Under the existing lw 
there were, he said, no provisions adequate 
to protect the interests of the people con- 
cerned, and the Bill endeavoured to lay 
down what that protection should be. There 
was no provision in the existing law for 
a secret ballot, nor was there anything to 
provide that, when the two-shift system 
was authorised, there must be proper con- 
ditions laid down regarding the welfare of 
the people concerned. Sir John Simon 
denied that the Bill was a retrograde 
measure, and he invited the co-operation 
of members of the opposition in making 
it plain that there was no truth in the 
statement that the two-shift system was 
imposing on people hours of work beyond 
those now provided for.—The Solicitors’ 
Journal. 


A Wife's Evidence. 

The question of the competence of a 
wife as a witness against her husband, 
and the question whether she can be com- 
pelled to give such evidence, have been 
discussed in many cases. Our readers 
may have seen recenily that when a man 
was charged with attempting to murder 
his wife, the wife came to court and said 
that she did not intend to give evidence. 
The case was adjourned, and as itis sub 
judice we can, of course, do no more than 
point to the authorities. These will be 
found in Leach v. R. (1912, A. C. 305) and 
R. v. Lapworth (1931, 1 K.B. 117). The 
first case was one in which the House 
of Lords reversed both the trial Judge 
and the Court of Criminal Appeal on the 
meaning of section 4 ofthe Criminal Evi- 
dence Art of 1898. The final decision was 
that, in the cases specified in the Schedule 
to that Act, Parliament had made the wife 
a competent, but not a compellable wit- 
ness. But, quité apart from that Act, there 
are many cases in which the wife is at 
common law a competent witness: and the . 
Court of Criminal Appeal held in 1931 
that in such cases where competence is 
permitted compulsion follows. The offences 
charged in Lapworth's case were attempt 
to strangle with intent to murder, and, 
we may say in short, felonious injury and 
malicious injury. As to these the wife 
was held a compellable witness. The 
distinclion drawn by Avory, J., between 
the two classes of case lacks nothing of 
his usual clarity:—The Law J oural. 
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Accomplice—Corroboration, rule as to. 
The evidence of an accessory must be corroborat- 
‘ed in some material particular not only bearing 
upon the facts of the crime but upon the accused's 
implication in it and the evidence of one 
accomplice is not available as corroboration of an- 
other. This rule as to corroboration, long a rule 
of practice, isnow virtually a rule of law and is a 
rule of the greatest possible importance in a case 
where there are three persons all implicated in a 
crime and one of them or two of them exculpates 
himself or themselves by fastening the guilt upon 
the other and all the persons concerned had origin- 
ally given false statements and belonged to a 
class of persons who are at the best not reliable wit- 
nesses, MAHADEO v. Tur Kino P C 681 


Acts— General. 


Act 1835-XV. Ses FATAL ACOIDENTS ACT, 
~—— 1860—XLV. Sze PeNAL CoDE, 
-— 1861—V. Ser POLICOR Aor, 
—— 1869—IV. See Divorce Aor 
—— 1870—VII. Ses Gourr Fees Acr. 
—- 1872—I. See EVIDENOE ACT. 
—— 1872—-IX. Sex CONTRACT ACT. 
—— 1873—X. Ses Oats Aor, 
-—— 1877—I. Sse Sprciric RELIEF Act. 
—— 1878—XI. SEE Arms Aor, 
—— 1879—XVUI. See LEGAL PRACTITIONERS Act. 
—— 1881-XXVI. Suz NEGOTIABLE ĪNSTRUMENTS ACT. 
—— 1882—II. See Trusts Act. 
~—— 1882—IV. Sze TRANSFER oF Proeverty ACT. 
-—— 1882—V. Ses EASEMENTS Act. 
—— 188i—IV. Sre Expxosivas Acr. 
—— 1887—IX. Sree PROYINOIAL SMALL Gauss Corts 
AOT. 
—— 1890—VII. SEE GUARDIANS AND WARDS ACT. 
— 1890—IX. Srp Ramways Aor. 
—— 1891—I. Sve LAND ACQUISITION Act, 
1898—V. SEE ÜRIMINAL PROCEDURE CODE, 
—— 1899—11. Sse Srasrp Aor, 
—— 1899—1X. BEE ARBITRATION Aor, 
—~- 1908—V. Ses CIVIL PROCEDURE Cope. 
-—— 1908—IX. Ses LIMITATION ACT. 
— 1908—XVI. Sre REGISTRATION Act. ` 
—— 1909— 111, Sze Presipexcy Towns INSOLVENCY 
AOT. 
— 1911—II. See INDIAN PATENTS AND DESIGNS Act. 
—— 1912—1V. Sre Co-OPERATIYE CREDIT SOGIETIES 
ACT, 
=—— 1913—VI. Sex MUSSALMAN Waxr VALIDATING 
Act, 
——- 1913—VII. Sze COMPANIES ACT, 
—— 1914—VIM. Sze Motor VEHICLES Acr. 
-—— 1920—V. See PROVINCIAL INSOLVENCY Act, 


— 1920—XIV. See OJARITABLE anp  Rutrerocs 
Trusts ACT. 

— 1922—X1, Sze INCOMB Tax Act, 

--— 1928— VII, Ssa Worxuef's, Compensation 


7 Act. 
w+ .1925--XXXNIX. SEE Succession Act, 
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-— 1932—XI. Sue 


Acts—General—coneld. 


26—XXXIUI. Ses Bar O0UNCILS Act. f 
Act L Sze Hinpu Law oF JNHERITANCE 
(AMENDMENT) ACT. 
-—- 1999—XIX. See Cup MARRIAGE RESTRAINT 
ACT. 


— 1932—IX. Sze PARTNERSHIP ACT. 
Acts—Bengal. 


—IV. Ser Cancurra POLICE Act, 
Act itl Sgr BENGAL LANDLORD AND TENANT 
PROCEDURE ACT. 
—— 1876—VII. Sze BENGAL Fe REGISTRATION 
AOT. 
9—IT, See BENGAL EMBANKMENT ACT. 
isd! ea. Sez BENGAL MUNICIPAL ACT. 
— 1885—VIII. Sse BENGAL TENANOY Act. a 
-—- 1887—XII. Sre BENGAL, AGRA AND Assam CIvIi 
Courts ACT. 
— 1919—V. Ses BENGAL venice SELF-GOVERNMENT 
oT, 
BENGAL SUPPRESSION OF 
TERRORIST OuTRAGES AOT. 
—— 1933—VII. Ser BENGAL MONEY LENDERS Act. 


Acts—Bihar and Orlssa, 


g . SEE OHOTA NAGPUR TENAKCY Act. 
an Lon VIL Se BIAR AND MEA MUNIOIPAL 
CT. 
—— 1999— VII, Sep Orissa Tenanoy ACT. 


Acts—Bombay. 
—XI. Ses Bompay TitLES To Rent Fred 
Pee > ESTATES Ao 
— —V. See BOMBAY JHAGDARI 
Hs NARWADARI ACT. 
— 1876—X. Sre Bowsay REVENUE 


AcT, 
—— 1879—V. Ses BOMBAY Laxp REVENUE Acz, 


AND 


JURISDICTION 


—— 1896—XX. Sze SIND IncumBereD ESTATES 
s Act, 
— 2—1V. Sze Bombay Orry POLICE Aor. 
— 1999 XVII. See BomsBay Borstan Sowoons 
Act, e 
Acts—Burma. 
j= EE Rancoon PORT Act. 
Aot NCTE. aa Bursa PREVENTION of CRIME 
(Youne OFFENDERS) Act, 
©; Act—C, P. x 


Act 1917--II. Sez C. P, Laxp Rewence Act, 
Acts—Madras, 


J@-V. See Mapsas Locat Boarps Act. 
Hale ees SEE MADRAS Court or Warps ACT, 
—— 1908—I. Sze MADRAS ẸSTATES LAND ACT. ° 
eo 1922—II. Ser Mapras DistRICT MUNIAPALIWIES & 
Locau Buarps ACT, 


s 
ii < INDIAN CASES (1933 
.. Acts=Punjab. Admission—concld. i 


Act 1887—XVI. Sse PUNJAB Tenancy Aor. 

1887—XVII. Sse PUNJAB Lann REVENUE ACT. 
190— XIL. SEE PUNJAB ALIENATION OF LAND ACT, ~ 
1911—HI. Ser PUNJAB, MUNICIPAL ACT, 
1913— I. SEE PUNJAB PRE-EMPTION Act, 
1918—VI. Sere PUNJAB Courts Act. 
1925— VII, SEE SIKH Gurpwaras ACT.. 

Acts—U. P, ` ; 
1869—I. Sez Oups ESTATES Act. 
1886-—XX1I. Sze Oups RENT Act. 
1919— VIII. Sze U. P Town IMPROVEMENT ACT- 
1920— 111, Ses U. P. Town. Improvement 
ja ni APPEALS) ACT, 

1926--IJT. Ser AGRA Tenancy ACT. 
1934—XV. See U. P. SUGARCANE Act. 
~—— 1934—XXVII. Sez U. P. AGRICULTURISTS RELIE 
; aad: Act, ; 


Act 


- 


peen 


Regulation, 
Reg.1793—X. Sre BENGAL REGULATION. 


—— 1819—VIII. See BENGAL PATNI  TALUKS 
- _ REGULATION | WES 

—— 1872—III. See EONTHAL PARGANAS SETTLEMENT 

ar REGULATION. 

—— 1886—I: See Assam LAND AND . ‘REVENUE 

err, MANG REGULATION. | 

—— 1893—V. SEE Sontyan -PARGANAS JUSTICE 

_ REGULATION. . 

Statutes 

Stat. 1915 (5 & 6 Gzo V, C. 61). SEE GOVERNMENT oF 

INDIA Act. 


am 1919 (9&10 Geo. ¥.C.101), SEE Government 
i . oF INDIA Act. ** | : 
—— 1920, Sze AUSTRALIAN WORKMEN'S COMFENSATION 


(SILICOSIS, Act. Y 


Administration— Power of Court to direct one to 
the parties to the administration suit to restore to 
administrator assets in hands of such party— 

; Kule, if- applies when debtis disputed —Asset, 
meaning of. 

A debt specially a debt which is disputed, is not 
govana by the rule that a Court in pursuance of a 

ecree in the Administration suit is ccmpetent to 
direct one of the parties to the suit to restore or 
hand over to the Administrator or the Receiver assets 
belonging to the estate in possession of such party 
inasmuch as the expression ‘asset’ means “property 
which has come in the handsof the representatives 
of the deceased as such either” actually or by 
implication and a disputed debt cannot be deemed to 
be an asset which has come inthe hands of any 
person representing the estate. Arman Dixy, 

MoBAMMAD TAQI Lah. 363 

Admission —Admission made’as result of promise 
in mature of bribe — Whether conclusive against 
peson making it. 

An admission made as a result of a promise of a 
perpetual lease wnich is in the nature of a bribe 
cannot be regarded as conclusive against the person 
making it. Anru Rat v, Ram Kinxar Rar All, 288 
smsem Shifting of onus. 

Where a person states in a certain document, tha} 
the properties were his son’s self-acquired properties, 
anadmissson by hjpegrandsons (defendants) that the 
said properties are the ijmali properties of the family 
consisting of them and the plaintiff, shifts the burden 
on them of proving that ihe properties age the self- 

` acquired properties of their father, on the™principle, 
thet what a manadmits to be true may rcasonably be 
rested to beso. The admission is not conclusive 

And mey be shown to be wrong and made under 


circunfstances which do not make it binding on the 
person making the admission. TRILOKAYA Nata Das 
v. KENARAM Das . Cal. 663 
Adna Malik rights. Szz Custom (Punjab) 864 
Advancement — Doctrine of— Applicability in 

Burma —Burden of proof is on those who assert 

advancement. 

In Burma, the doctrine of intended advancement, 
in respect of transaction in which property is 
purchased by father and mother, and in the con- 


.Yeyance name or names of the children are inserted 


as transferee, does not form a part ofethe law of 
the land, as ‘the dostrine is not in consonance 
either with the sentiment or the practice of the 
Eurmans, Consequently, the burden is on tke children 
to prove that the conveyance, which must prima 
facie be presumed to have been made for the bene- 
fit of the real purchaser (parents), was in fact 
intended to operate solely for the benefit of childrén, 
Maune Tun Pe v. B. K. HALDER Rang. 211 F B 
Adverse possesslon—Decree against person in dd- 

verse possession decluring his possession is adverse 
—Such person continuing in possession after.decree 
—Effect. , 

- When a person is in adverse possession he is, in 
the wrong and frcm the date of his possession 
starts maturing a title, and if a decree is passed 
against “him declaring that his possession is adverse 
it simply emphasises the fact that the possession 
is adverse, and if in spite of the decree the person 
remains in possession, his possession, if anything, 
becomes still more adverse. Movamuap TABIR v. 
Brorzy Lau _ Al 545 
' Mortgagee in possession, whether can claim 

adverse possession under invalid sale, h 

A mortgagee in possession of property cannof, 
claim adverse possession as against the real owners, 
under an invalid sale to him by fact of his posses- 
sion as mortgagee,’ LACHEMAN SINGH v. NAWAB 


Lah. 48 
Onus. - 


Adverse possessicn need | not be brcught to the 
knowledge of the person against whom it is | to 
operate. This proposition is nevertheless subject, to 
the qualification that when the party claiming by 
adverse pcsvession fails to shew that the person 
pessessed against by exercising due vigilance ought 
to have been aware of whatis happening, his claim 
must fail, whether his possession be adequate in 
continuity or not. f 

The onus is on the person who bases his title on 
adverse possession to show by clear and unequi- 
vocal evidence that his possession was hostile to the 
real owner and amounted to a denial of his title to 
the property claimed SURENDRA Kumar Ror 
C.ouD.uRY v. ALMED Nawan Croupcury Cal, 897 
— Person, if can prescribe with regard to his 
own, property. 

A person cannot prescribe with regard to his own 
property. SaraFuppin Nur ArMaD V. JIBANNESSA 
KHATOON Cal. 347 
Agency. Ses Power of attorney 295 
—Agent for sale of goods — Powerto receive 
payment—Ostensible authority by receiving pay- 

ments with principal’s consent. 

In an action. bythe seller of goods against the 
buyer for the price of the goods it would be open to 
the buyer who had paid the seller's agent to show, 
and inthe absence of any reasons to the contrary 
he would be entitled to succeed on showing either 
that the agent [ads ostensible authority or that he 
had a customary authority to receive paymentg 
even though he may not have had actual authority, 
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. Agency—coneld, 


Where n person is a traveller for the &sle of 
-goods on behalf of a firm he would have implied 
authority toreesive payment in money for the goods 
sol@by him. Psaatrasy Kris xa Rao v. YANATI 
_Sussa REDDI Mad 154 
Agra Tenancy Act (Ill of 1926), $. 3 (2), (15)— 

Agricultural land—Test to ascertain—Grove land, 
: when canbe attached—Land having grove on it 
~ and in possession of proprietor who planted trees 

-—~Whether agricultural land. 2 j 

Where the question is whether the area in ques- 
tion can be considered agricultural or not, the test 
is that ifthe ground 6omes within the definition of 
“ evove-land,” then under s. 3 (2), Agra Tenancy 
Act, the land is agricultural land and cannot be 
sold through Civil Court amin. If on the other 
hand the land is not agricultural land but is a 
garden, then it may be sold through Civil Court 
amin. A distinction ig drawn in regard to the kind 
of fruit trees. Certain fruit trees such as guavas, 
peaches, plantains, papitas, etc., are tree; which do 
‘not constitute a grove, bat on the other hand mangoes, 
‘jack fruit, ete., which cecupy the land for a long 
period do constitute a grove land. Land which has a 
grove on it and is in possession of the proprietor 
himself who planted the trees is agricultural land 
‘which cannot be sold. Nanpu Man v. PANNA LAL 

| All. 823 
—— 88. 3 (14), 79, 242, 248—Civil Procedure 
~ Code (Act V of 1908), s.°47—Application under 

s. 79—Order passed in proceedings though one 
` under s. 47, Civil Procedure Code, is merely an 

order and not a decree—Second appeal, if lies 

from such order. 

When the definition of ‘decree’ in s. 3 (14), Agra 
Tenancy Act, is read with the provisions of es, 242 
and 248 of the Act, it is clear that the intention of 
the Act is that orders passed under s. 47, Civil 
Procedure Code, shall be regarded as orders and not 
as decrees. An application under s, 79, Agra Ten- 
ancy Act, is an application for execution of a decree 
by ejectment. A dispute between the parties on 
an application under s.79 isone in execution and 
although the decision is one under s. 47, Civil Pro- 
cedure Code, still it is merely an order and not a 
decree according to the Agra Tenancy Act, and 
hence no second appeal lies from an order passed 
by the firet Appellate Court in appeal from the deci- 
sion of such dispute. Musarix Hasan v, Isarr PRASAD 

: All. 971 (a) 
ss. 201 (3), 226—Suit filed before new 

Act—Appeal—New Act coming into force during 

pendency of appeal—Presumption under s. 201 (3) 
of old Act, if can be applied—Re-union of plots—~ 
: New joint khewat constituted—Whether confers 
-new rights or disturbs proprietary interests of 

parties. : 

Where a suit was filed before thanew Agra 
Tenancy Act, but at the time when the appeal was 
before the Appellate Court, the new Act had come 
into force : 

Held, that the rule as to presumption under s. 201 
(3) of the old Act could not be applied by the Ap- 


pellate Court even though the suit had been filed , 


jn thetrial Court before the new Act came into 
force. 

The mere re-union of plots so asto constitute a 
new joint khewat would not confer any fresh rights 


onthe plaintiffs, or disturb the respective proprie- 





tary interests of the parties. BAWANI Prasad v. 
Bawa SINGH “se All. 767 

ss 242,248, Bre Agra Tenancy Act, 1926, 
-8.8 (14) . 971 (a) 


s . 
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Appeal—Appeal and rediew filed at same timp— 
Review heard and decided first—Appeal to be 
directed against second decree. eae ar 
Where a review and an appeal against g decree 

proceed at one and the same time, but the 

application for review is successful before the appeal 
is heard, tinen the appeal must be directed against 

the second decree and not the first, Lacisrpat V. 

DAULATRAM DEVIDAS Sind 30 


Decree against dead person amended in 
application for review—Decree passed against 
legal representatives—Appeal filed against first 
decree—Test to see if appeal has been correctly 
filed—Civil Procedure Code, 1908, s. 152. ; 
Where a decree passed against dead persons is 

amended in an application for review anda decree 

is passed against the legal representatives of the 
deceased and an appeal is filed against the first 
decree, the test in deciding whether the appeal nas 
been correctly filed is not whether the error or 
accidental slip to be corrected does or does not fall 
under s. 152, Civil Procedure Code, but whether for 
the first decree a second decree, has been substitut- 
ed. Where it has been s> substituted, an appeal 
against the first decree is not competent. The 
matter which is before the Appellate Court is an 
appeal not against the first decree but against the 
second one, Lacumrpat v. DAULATRAM DEVIDAS 
Sind 30 

-—— Finding of fact—Evidence not carefully 
considered by Court below—Duty of High Court. 

In first appeals the High Court is generally very 
reluctant to interfere withthe finding of the Court 
below on a question of fact. The findings of fact 
arrived at by the Court below are entitled to very 
great respect and weight, but at the same time the 
High Court is justified in insisting that the judg; 
ment of the Court below should show that the evi- 
dence was carafully weighed and considered. When 
there is no such indication, the High Court should 
examine the evidence themselves and come to a 
decision in the case. SAH Caaturnavs MO Sau Mavst 
RAM ` All, 984 (b) 
———— Finding of fact — Finding arrived by 

misapplication of law—~Finding is mixed one of 

lew and fact—If can be set aside in second 
appeal. KA an, 

Where a finding has been arrived at by misap- 
plication of law, by wrongly placing the burden of 
proof, the finding is not merely a finding of fact 
but is one of mixed law and fact, and can be set 
aside in second appeal. S.P.L. A. Carttyar Firm 
v. Ma Po Rang. 604 
— Jurisdiction — Lower Appellate Court, 

nearing appeal which it is competent to hear— 

Anpeal, if lies to High Court on point of jurisdic- 

tion. =) ` 

Where the lower Appellate Court has heard an 
appeal which it was not competent to enterjpin, as 
the order appealed against was not appealable, then 
it is open to the High Court to set aside the order 
entertaining the appeal, and, therefore, an appeal 
lies to the High Oourt merely on the question of 
jurisdiction. Macar Man v. Ganpat RAI Lah. 121 


Leave to appeal informa pauperis— Whole 
swit dismissed — Appeal against an prder not 
disposing of case—Petition gfor leave cannot be 
granted—Civil Procedure Code (Act V of 1908), 
- O, XLIV,7.1. ; a 

Where the whole suit has been dismissed, the’ 
plaintif can file a petition to appeal in forma 
pauperis only against the decree as a whole and; 
not against any order which goes not dispose of: 
the case, PRAPSULL Dev y, Seam LAL Lak. 366- 








z iy l 
Appeal—concld. 





Memorandum of appeal rejected for want of 
sufficgent stamp—Appeal, if lies against order. 
Where a memorandum of appeal is rejected on the 

ground that the deficient court-fee has not been 

paid, the order does not amount toa decree and no 
further appeal lies from it. MUKARAB Knan v, Ras 

Nawaz Kuan Pesh, 462 

———— Right of—Right cannot be assumed—It is 
statutory right—Findings contained in judgment— 
Civil Procedure Code (Act V of 1908), if provides 
appeal against them—Rules engrafted by decisions 
—Test is whether rule of res judicata applies to 
finding—Civil Procedure Code (Act V of 1908), 
ss. 100, 96. 

An appeal is a creature of the statute, and it 
cannot beassumed that there is a right of appeal 
in all matters coming for consideration of the Court: 
unless a right of appeal is expressly given, it does 
not exist, and the litigant may have independently 
of any statute a right to institute a suit for nullify- 
ing the effect of any decision ofa Court. 

It is incumbent upon an appellant to show that 
there is a statutory right of appeal; an appeal 
does not exist inthe nature of things; aright of 
appeal from any decision must be given by express 
enactment, and if cannot be implied. 

The Code of Civil Procedure by the provisions 
relating to the right of appeal as they now stand, 
dces not provide for an appeal against a finding 
contained ina judgment, The rule engrafted on 
the statute by a current of decisions by High 
Courts in this country, is thatan aggrieved party 
may havea right of appealand that the test to be 
applied in such cases is whether the finding sought 
to be appealed against, is one to which the rule of 
res judicata may be held to be applicable, so as to 
disentitle the aggrieved party to agitate the ques- 
tion covered by the finding in any other proceed- 
ing. Hara Cuanpra Das v. BROLANATH Dss Cal, 75 
Approver—Corroboration, necessity of. 

An accused person should not be convicted solely 
upon the evidence of an approver. To support a 
conviction, the approver's evidence must be corrobo- 
rated in material particulars, EMPEROR v. MATAURI 

All. 253 

Arbitration—Award in suit, when can be challenged. 
If any of the parties want to challenge an award 

on the ground that it goes beyond the scope of the 

reference, the only way in which they can do it is 
by taking objections to the award in the course of 
the suit in which the award has been made. Sararup- 


* pin Nur AHMAD V. JIBANNESSA KHATOON Cal. 347 
Arbitration Act IX of 1899), s. 14. Sze Civil 
Procedure Code, 1908, O. I, r. 8 §32 





8.14—Suit to set aside award on grounds 
mentioned under s. 14—If lies*-Such suit, if civil 
ft within s. 9, Civil Procedure Code (Act V of 
Quere.—It is doubtful whether a suit lies to set 
aside an award on the grounds covered by s. 14, 
Arbitration Acts 
Obiter.—A suit to set aside an award even on the 
grounds covered by s. 14 is a civil suit in terms of 
8,901 the Code, and it cannot be said that its 
cognizance is either expressly or impliedly barted, 
A suit is “expressly bagred by an enactment for the 
time being in force. "It is impliedly barred when 
ib is barred by general principles of the law. It 
cannot be said that the suit would be barred by 
reason merely of a rule made under s, 20. “Such a 
rule must be consistent with the Act. The rule 
provides that the yemedy gto set aside an award 
shall be by petition, but there is nothing in the Act 


INDIAN CASES, 


[1936 
Arbitration Act - conald, 
to iflicate that the remedy by a suit is in any way 


inconsistent with it, There is nothing in the Arbi- 
tration Act which prohibits the filing of a. suit 


nor is there any other authority which precludes ` 


the Court from entertaining a suit to set aside an 
award onthe ground of misconduct or irregularity. 


ABDUL Gani SUMAR v. RECEPTION COMMITTEE OF TAB 
48ra INDIAN NATIONAL CONGRESS Bom, 532 
s.19, Sut Bill of Lading 697 





$,19—Application under, for stay of suit— 

Important question of law likely to arise— 

Application vrejected—Revision, tf liés—Revision. 

Where the lower Court rejects an application for 
stay of suit, under s, 19, Arbitration Act and it has 
exercised that discretion vested in it,on the groand 
that complicated questions of law are likely to arise 
which can better be determined by the Court than 
by the arbitrators, no revision lies against the order. 
Me. S R. Laur v. Ganca SUGAR Corporation, LTD. 
Lah. 854 


Arms Act(XI of 1878), ss. 14, 15—Prosecution 
under—Duty of prosecution—Possession of arms 
in furtherance of terrorist movement, whether by 
itself offence under Act. 

In a prosecution for possession of fire-arms in 
contravention of ss. 14 and 15 of the Arms Act, it is 
incumbent on the prosecution to prove that the fire- 
arms were possessed in contravention of ss. 14 and 
15 of the Act, in other words that they were posses- 
sed without license or other legal authority. It is 
incumbent on the prosecution to lead some evidence 
which would justify an inference that the possession 
was against the provisions of the Arms Act, The 
fact that these fire-arms have been possessed in 
furtherance of terrorist movements is not in itself 
an offence under the Arms Act. 

It may be thatthere is a conspiracy to commit 
terrorist crimes and it may be that there isa con- 
spiracy to possess fire-arms in contravention of the 
Arms Act. But the two things are not the same, 
From the fact of being members of an organisation 
the object of which is to commit terroristic offences, 
it would not follow in the absence of other evi- 
dence, that the accused were also parties to a 
criminal conspiracy for the specific and definite 
purpose of possessing fire-arms in contravention of 
the Arms Act. It is a fallacy to suppose that 
merely because one was amember of thelarger or- 
ganisation, one was also a member of the smaller 
organisation slthough the immediate objects of the 
two were not one and the same, BIMAL Krisana 
Biswas v. EMPEROR Cal. 566 


Assam Land and Revenue Regulation (| of 
1886), ss. 32, 35, 39, 62—Reel treated as landed 
estate and assessed to revenue by Government-- 
Engagement for term with Government by owner 
—Sale of itto another—Purchoser remaining in 


possession till expiry of term—Re-settlement with’ 


another—Held, purchaser entitled to possession 

and mesne profits from person with whom Govern- 

ment had settled it. 

S was the owner ofthe disputed beel which was 
treated as a landed estate and assessed to revenus 
by the Government, under the Assam Land and 
Revenue Regulation, and an engagement for a term 
was entered into by S with Government, Before 


the expiry ofthe term the plaintiff purchased the: 


property from S, paid revenue and remained in 
possession till the expiry £ the term when the 


Government Officers “son re-ssttlement settled the. 


land with the defendant who 
Thereupon the purchaser sued for 


got possession, 
possession and 


. 


|] 9 


a 
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Assam Land and Revenue ‘Regulation—concld. 


mesne profits impleading the Secretary of Stafe ond 
the defendant : 

Held, that tle plaintiff could tarn him out, and 
thif could only be on the basis that the plaintiff 
nad the right to possession and the defendant had 
no right to remain in possession, so far as he was 
concerned. The defendant may have the right to 
recover possession on the basis of his settlement 
from third persons if dispossessed by them but 
against the plaintiff he had no such right. His 
possession was a wrongful one sofar as the plaint- 
iff was cowcerned and as the liability for mesne 
profits depend solely upon wrongful entry, the 
AON: was liable to the plaintiff for mesne pro- 

ts, A 

Held, alzo that the Sceretary of State was not 
liable tothe plaintiff for any damage by reason of 
the illegal settlement made with defendant by his 
officers, Duanar NAMASIT v. NTAMATULLA Cal. 102 


Australian Workmen's compensation 
(SUlcosis) Act of 1920. Sve Workmen's 
Compensation 628 


Award —Arbitrator directed tokeep Appellate Court's 
directions regarding costs in view--Order of 
reference also giving discretion in matter— 
Court's direction not taken in view—~Award, if 
vitialed, < 
Wherethe Court, in its order of reference, directed 

the arbitrator to keep the directions of the Appel- 

late Court as to costs, in view while awarding costs, 
but at the same time the order gave him a discre- 
tion in the matter : : 

Held, that the arbitrator was not bound to follow 
the directions of tho Appellate Court and his 
failure to do so did not vitiate the award and no 
substantial injustice was involved, Ma Nawe v. U. 
MIN SIN Rang. 590 
— Award of arbitrator—Whether requires 

filing under para, 20, Sch. IT, Civil Procedure 

Code (Act V of 1908)— Hxecution on award— 

Limitation Act (IX of 1908), Sch. I, Art. 178, if 

applies. A i 

An awardof the arbitrator in disputes referred 
to him under Co-operative Oredit Societies Act, has 
itself the force of a decree and does not require 

ling under para, 20, Sch. II, Civil Procedure Code, 
and Art. 178 of the Limitation.Act, does not apply 
to the execution on the award. Ram KRISUNA SEN 

Gupta v.: HARIPUR Co-operative BANK Cal. 591 

Decree on—Appeal ‘on ground thut award 
was not valid—Arbitrator asked to complete award 
in reasonable time—Time not jfixed—Whether 
miscarriage of justice. 

‘Where the Court leaves it to the discretion of the 

arbitrator to complete his award within a reason- 

able time, it cannot possibly be said that there 
has been any substantial miscarriage of justice 
because the Court did not fix any definite time with- 
in which the award was to be submitted. Ma News 








v. U. MIN SIN Rang. 590 
Banker and customer, See Power of attorney 
295 


Bar Councils Act (XXXII of 1926), r. 16— 
Applicability of r. 16—Applicability, if restricted 
.toany one member. 

Rule 16 is not restricted only to the election of 
any one candidate; the singular covers the plural, 
and the validity of the elsction ofall the elected 
members can be challenged. In re UDHARAM 
PABLAJRAT “a, Sind 51058 
~~~ 88.4, 5 (2)—Rules undtr Aci—Rr. 21, 16— 

Rule 21, if ultra vires of s. 5 (2). 

While itis true thatunder the provisions of s.5 


GENERAL INDEX. o> -y 


Bar Counclis Act—coneld.. 


(2), Bar Councils Act, thé term of office ofthe mem- 
bers of the first Bar Council isto be three years, 
there is nothing in the section which prevents 
tules being framed whereby certain members elect- 
ed to the first Bar Council may continue in office 
thereafter so thata certain continuity may be mair- 
tained between the first Bar Council and its suz- 


cessor; consequently, r. 21, framed under the Act 
is not ultra vires of s. 5 (2). Inre UDHARAMN 
PAHLAJRAL Sind 510 S B 





-- $S. 4, 5,6. 7 and 3 mustbe read tegether 

Sections 4, 5, 6, 7 and 8, Bar Councils Act, should 
be read together, In re Upparam PAHLAJRAT 

Sind 510 S B 

——— 8, 6 (1) (b) (6) (4) —Power to make rules under 

s. 6(1) (b) and (4)— Whether can be made to 

relate both to first Bar Council and its succes- 


cor, 

Under s. 6 (1) (b) and (4) of the Bar Councils Act, 
rules may be made to provide for the retirement 
of members frem office by rotation, and for the 
manner in which the order of such retirement shall 
be determined, and there appears no reason to sup- 
pose thatthe powers conferred by this section and 
yyles made thereunder should not relate to the first 
Bar Council but only to its successors. In re 
UpDHARAN PALHAJRAI Sind 510 S B 


Benaml. Sree Civil Procedure Code, 1908, s. 49 


618 
Burden of proof. 

The -person who alleges that property conveyed to 
another belongs to him must prove his allegation 
and prove it beyond reasonable doubt. S. P. L. A, 
OLETTYAR Firm v, Ma Pu Rang. 604 
Nature of transaction—Benami gift, is a 

contradiction in terms. 

To speak of a benami gift is a contradiction in 
terms: for either there was a gift in which cage 
the donee obtained the title to the property, or 
there was not a genuine or valid gift, and if that 
was the case, the property never passed from the 
donor to the donee. 

Care should be taken not to regard the term 
benami as being equivalent to “not genuine.” A 
benami transaction is a perfectly genuine transac- 
tion which is legally enforceable. MAUNG Tun PE v, 
B. K. HALDAR Rang. 211 F B 
Transactions—Legality of. 

A benami transaction is not an illegal transaction. 
TASIR ALI v. ABDUL GANI DOCTOR Cal. 618 


Bengal, Agra and Assam Civil Courts Act (XII 
of 1887), s. 5-A—Phrase ‘Civil Court established 
under Bengal, Agra and Assam Civil Courts Act’ in 
s. 5-A, Sonthal Parganas Settlement Regulation— 
Significance of. 

The expression “Civil Court established @nder 
the Bengal, Agra and Assam Civil Courts Act, 
1887” as used in sub-s. (1), s. 5-A of the Son- 
thal Parganas Settlement Regulation must includea 
Court established under the Civil Courts Act out- 
side the Sonthal Parganas; as it is the only law 
which has been invoked to deprive such a Court 
ef thg jurisdiction which it might have ugder the 
Code of Civil Procedure to tyg a suit relating to 
land in the Sonthal Parganas during the pendency 
of the settlement. It follows that a Court establish- 
ei outside that district must come within the ambit 
of the same expression as used in subes, (1), s. 5-A, * 
In other words, the latter sub-section is calculated to 
remove the ban imposed by the foymer sub-seétion, 
Nar SINGBA OHARAN NANDY v. RAJNITI PRASAD SINGH 

PC49 








vi. ha INDIAN CASES: 


Bengal Embankment Act (ll of 1882)~—Casés 
ander this Act should, be heard by experienced 
Magisgrates, 

Jases under the Bengal Embankment Act, ought 
preferably to be heard by Magistrates of experi- 

KAMESHWAR SINGH BAHADUR or DARBJANGA v. 


once. 
EMPEROR Pot, 965 
———— s. 79—Accidental breach filled up without 
sanction—Technical ofence— Order under s. 79, 
if proper. 
When there is an accidental breach in the em- 


bankment and a technical offences ie committed 
by filling up the breach without sanction, and it ap- 
pears that the Collector was not averse to the repair 
of the breaches in itself, if his formal sanction had 


been taken, an order under s. 79, Bengal Embank- 
ment Act, is not appropriate. KAMESAWAR SINGH 
BAHADUR oF DARBHANGA v, EMPEROR Pat. 965 


ss. 89, 79— Order of Subordinate Court 
set aside otherwise than in appeal~Whether one 
passed with jurisdiction. 
‘An order of the District Magistrate under the 
‘Bengal Embankment Act, passod otherwise than in 
appeal thatan order of the Subordinate Court need 
not be carried ont, is without jurisdiction and will 





be set aside. KAMESAWAR Sixnca BAHADUR oF 
DARBAANGA v. EMPEROR | Pat. 965 
Bengal Land Registration Act (VII of1876), 


~ 8. 78—Co-sharer in possession of larger share 
than registered share in some mauzas and less in 
others— Suit for rent, when lies—Conditions. 

A co-sharer who, by an amicable arrangement 
among the co-shorers, has bosn put in possession 
of a larger share than his registered share in some 
mauzas of an estate and a less share or no share 
in others is not debarred from obtaining a decree 
for the rent due to him so long as the total 
interest which he holds in all the mauzas repre- 
sents his registered interest in the entire estate. 
Lat Bu: ari SINGA v, MABABIR MAETON Pat, 522 
Bengal Landlord and Tenant Procedure Act 

(VIL of 1869), 8. 27—Plaintiff's suit for pos- 

session’on ground that he has jote rights—Hxistence 
` of such right not denied but that such right has 

been abandoned when defendant took possession— 

Section 27, if applies. 

Where plaintiff sues for possession of property on 
the ground that he has jote rights and the defendant 
does not deny the right but claims to hold pos- 
session on the ground that he has rightfully 
gone into possession, the jote being not subsisting 
at the time he took possession, on the ground that 
it had been surrendered, relinquished or abandoned, 
8.27 of Act VIII of 1869 will apply. AMULYA CHARAN 
Das v. BAIKUNTHA Nata DATTA Cal. 376 
Bengal Money Lenders Act (VII of 1933), 5.4 

—Section, whether retrospective in operation. : 

There is nothing either in s. 4, Bengal Money 
Lend@rs Act itself or in any other section of the 
Act which would indicate that any retrospective 
operation to the section was intended. Consequent- 
ly, s. 4 cannot be applied at the hearing of the 
appeal if the Act comes into force during its 
pendency and after the decision in the trial Court. 
BROJENDRA Kumar DUTA Roy v. Susumu CHANDRA 
Oa AKRAVARTY Cal. 270° 
Bengal Municipa} dct (ll of 1884)— Rules by 

Local Government under Act, R. 2—Petition of 

objections making vague allegations— Opposite 

party demanding statement of particulars— 

Particulars not disclosed — Evidence ain point, 

whether should be allowed — One of the candi- 

datés to electign dyi before poll—Returning 

Oficer, whether should call for fresh nominations. 
.The procedure to be followed by a Judge inan 
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e 
enquiry into an election petition is to be guided 

y certain rules framed by the Local Government 
under the Bengal Municipal Act. Under r.5 it is 
no doubt laid down that every election petition 
shall be enquired into, as nearly as may be, in 
accordancsa with the procsdure applicable under the 
Oode of Civil Procedure to the trial of the suits, 
But this has to be read along with the other pro- 
visions in the rules and the relevant provision is 
1. 2 which lays down that an election petition 
shall contain a statement in concise form of the 
material facts on which the petitioner®relies and 
the particulars of any corrupt practice which he 
alleges, 

Where, therefore, the allegations made by the 
petitioners in his petition are of a vague character 
and the opposite party demands statements of cer- 
tain particulars without which the allegations were 
of a vague character and the petitioner definitely 
refuses to disclose the particulars, the Oourt is 
justified in disallowing the petitioner from adducing 
evidence on the point. 

Where one of the candidates to the Municipal 
election dies before the poll but after nomination, 
it is not necessary for the Returning Officer to 
countermand the notice of poll and call for fresh 
nominations. He can proceed with the election by 
simply cancelling the name of the deceased cendi- 
date, When once the list has been made final, if 
ons out of several candidates should fail, it cannot 
be said that the Act or the rules contemplate that 
the entire election is to be held up and that nomi- 
nations should be called afresh. Brrenpra Lau 
OSAUDHURY v. NAGENDRA Nata MUKCGERJER Cal. 573 
————-88, 23 (2) (I), 26 — Provision as to 
. carrying on trade or profession, whether governed 

by condition as to minimum period of 12 months. 

The provision for carrying on trade or profession 
in cl. (iii) of sfb-s 2 of s. 23, Bengal Municipal Act, 
is not governed by the condition as to the minimum 
period of 12 months and it is not necessary that an 
occupier of a holding must have been carrying on 
trade or profession for the period of 12 months im- 
mediately preceding the election within the limits 
of the Municipality. BIRENDRA LAL CHAUDHURY v, 
NAGENDRA NATA MUKHERJEE Cal. 573 
-S. 30—Roads in dispute not private roads, 

whether vest absolutely in Municipality. 

Where the roads in dispute are not private roads- 
they vest absolutely in the Municipality. Bre BIKRAM 
Kiszore MANIKYA BAHADUR V. CHAIRMAN, MUNICIPALITY, 








CoMILLA Cal.109 

s. 36. Sse Civil Procedure Code, 1908, 

s. 115 735 

M s. 36—'District Judge’ in s. 36, if persona 
designata. 


The District Judge referred to in s. 36 is nob a 
persona designata but is the Court of the District 
Judge. Nara NARAYAN MANDAL v. AGUAN CHANDRA 
GANGULI Cal. 735 

7 S. 36—“Qualified to vote” ins. 36—Meaning 

of. 

There is a distinction between the expressions- 
“qualified to vote’ and “entitled to vote" as used 
ins. 36, Bengal Municipal Act. The former expres- 
sion means that a person who is qualified is entitled 
to have his name entered in the electoral*roll. Nara 
NARAYAN MANDAL v. AGHORE CLanpra GANGULI 

Cal. 735 
8. 36-—Wo,can file election petition. 

The right to file dn election petition is confined 
toa person who is qualified to vote at the particu- 
lar election which is called in question. Section 36, 
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Bengal Municipal Act—coneld. 
Bengal Municipal Act, means that a petitione® must 
be qualified to vote, i. e. entitled to have his name 
entered in the electoral roll of the ward, the eles- 
tion® of which is called in question by the peti- 
tioner and where the petitioner is not so qualified 
his petition is liable to the dismissed. Nara Narayan 
MANDAL 9. AGHoRE Ozanpra GANGULI Cal. 735 
s. 39 —S. 39, if entitles unsuccessful 
candidate to make another application as such 
when such candidate is not entitled to apply 
‘under s. 36. 
Section 3%, Bengal Municipal Act, merely provides 
for additional relief which may be given to a peti- 
tioner under s, 86 when he was himself a candidate 
at the election. If the petitioner was not a candi- 
date, the only relief which can be asked for is that 
the election should be set aside. Where he is a 
candidate, he may ask that he shall be declared to 
have been elected. The section does not entitle the 
unsuccéssful candidate to make an application as such, 
when he is not entitled to make an application 





under 5.36. Nara NARAYAN MANDAL ~v. AGzoRE 
BANDRA GANGULI Cal. 735 
s. 43. Sze Civil Procedure Code, 1908, s. 115 

735 


Bengal Patni Taluks Regulation (VIH of 1819), 

S. 14-A (b)—Interest, how calculated—Mere deposit 
. of sale amount, whether enough. 

Section 14-A (b), Bengal Patni Taluks Regulation, 
implies that a deposit only of the amount for which the 
sale was held will not be sufficient but something 
more by way of interest has also to be deposited, but 
it does not specify the date up to which the interest 
has to be calculated orthe rate at which it is to be 
calculated, On the principle that a zemindari is 
not to be relegated to a suit for claims arising en 
the arrears for which the sale is held, interest 
mentioned in the said clause must be calculated up 
tothe date of the deposit and according to the 
terms of the engagement hetween the zemindan and 
‘patnidar. JYOTINDRA Moz AN Ct.oupsury v. BRID: IDEYEE 

IBI Cal. 400 (b) 
Bengal Regulation (X of 1793), if applies to 

Oudh — Disqualified proprietor, wf can give 
. authority to his. widow to adopt without previous 

consent of Court of Wards. 

. The spirit of Bengal Regulation X of 1793, is 
applicable in Oudh and a disqualified proprietor 
cannot, without thep revious consent of the Court of 
Wards, give authority to his widow to adot. 
Mata BAKHSH SINGH 9. AJODEIA Bak: 8a SINGH 
. Oudh 770 
Bengal Suppression of Terrorist Outrages Act 
. (XII Of 1932), ss. 24, 25—Power of Special 

Magistrate to tender pardonunder s, 337, Criminal 

Procedure Code — Arplicability of s. 337— 

Withdrawal under s. +94, is unconditioned and 

unconditional, 

` Per Full Bench (Mukherji, J. contra).—A Special 
Magistrato appointed under s. 24, Bengal Suppres- 
sion of Terrorist Oubrages Act, may, acting under 
s. 337, Criminal Proceaure Code, (1) tender a con- 
ditional pardon, and under s, 337 (2) examine the 
pardoned man as a witness in bis Court, but 
must, acting under the Bengal Suppression of 
Terrorist Outrages Act, 1932, try the accused him- 
self instead of ccmmitting him for trial to the 
Court of Session or the High Ccurt ass. 337 (2-A) 
of the Code provides, 

Per Mukerji, J. contra.—The Special Magistrate 
hes no power to tender pardat tinder s. 337. The 
words uscd In, the section are that “such person 
ahal be wield If a Magistrate proceeds to tender 


. 
. e 


GENERAL INDEX 


Vil 


Bengal Suppression of Terrotist Outrages Abt 
—coneld. 


pardon to an accused person he stops Ris trial 
and does semething which he hes no jurisdiction 
to do. He tnereby ceases to proceed with the trial 
of that particular accused person, the object of 
which is to determine his guilt or innocence and 
does something which is not covered by the direc- 
tion under which he has jurisdiction to act. No 
doubt, in a case in which a prosecutor withdraws 
from the prosecution of an accused, the trial of 
that accuséd is also stopped; but such act is the 
act of the prosecutor. Consequently, tendering pardon 
is not trial of such person. Section 337 of the 
Criminal Procedure Code cannot be taken in com- 
partments, and it cannot be held that all the com- 
partments, with the exception of that which ensures 
the right to have the case committed to the Court 
of Session, may be availed of by the Special Magis- 
trate, 

A withdrawal under s. 494, Criminal Procedure 
Code, either under cl. (a) or under cl. (b) is a 
simple withdrawal unconditioned and unconditional, 
The Court is concerned only with the question 
whether the ground for the proposed course is such 
as would justify it in giving its consent. If the 
Court finds that the object of withdrawing from the 
prosecution isto avail of the evidence of the parti- 
cular accused and the circumstances of the case 
are such that it would further the ends of justice 
to have his evidence and that s. 337 is inappli- 
cable, the Court will not be wrong in giving its 
consent, What the public prosecutor will or will 
not do thereafter, in a case in which the withdrawal 
has been under cl, (a) with the efiect of a discharge, 
is a matter which is no concorn of the Court. 

Per Panckridge, J.—The various powers and di- 
rections given to Magistrates by s. 337 are sə 
distinct and independent that cach isa provision 
witin the meaning of the Bengal Suppres- 
sion of Terrorist Outrages Act. The suggestion that 
the Special Magistrate is only clothed with power 
to “try” the accused under s. 25, Local Act and 
not with the power to “pardon” is to construe 
“try” and “trial” in an-artificial and ‘unnecessarily 
narrow fashion. Section 337, Criminal Procedure 
Code, is part of Chap. XXIV, which contains 
“General Provisions as to Inquiries and Trials,” 
and the power to tender a pardon can be exercised 
“at any stage of the investigation or inquiry into, 
or the trialcfthe offence.” ‘the Special Magistrate 
authorized under s. 29 (1) has all the powers which 
the Gode confers on Magistrates trying such cases, 
save such powers as are clearly inconsistent with 
the Local Act. 

Section 337 is avgilable for obtaining the evi- 
dence of approvers uot in all trials but only as 
regards trials concerning some graver offences, 
HARISAR SINHA V. IÙMPEROR Cal. 9F B 
--—-—s 25, Bengal Government’s order under. 

Ske Government of India Act, 1919, s. £9 41 
Bengal Tenancy Act (VI of 1885), as 

amended In1929—Suit for assessment of fair 

equitable rent barred— Amendment, if revives that 
right. 

THe amended provisions whiclicame in for®e in Fehe 
ruary 1929, of the Bengal Tendn®y Act, cannot revive 
aright which was already extinguishsd by opera 
tions of the previous law, Where, therefore, a suit 
for asseqgment if fair and equitable rent was barred,. 
by reasun cf the withdrawal cf the previong pr- 
ceedings for settlement of fair and cquitablee rent, 
the amendment of 1929, Annot have the elect ol 
reviving that right and removing the bar- ju "hg 
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suit, Kanpan Masui v. Kurana Prosan Ray Cal. 631 
———8. 7. Sze Civil Procedure: Code, 1908, s. 151 


222 
——— 5. 21. Ses Deed 525 
—-8. 23-A—Tenants’ right to. fell and 





appropriate trees, whether restricted, 

Section 23-A, Bengal Tenancy Act gives a ryot 
the mght to fell and appropriate trees, but this 
right is subject to the provisions of s. 23. An occu- 
pancy ryot’s right to fell and appropriate trees is 
not unrestricted. In ordinary circumstances and 
in many cases the cutting down end appropriation 
of bamboos or trees by the tenant would not im- 
pair the value of a holding; at least the deprecia- 
tion in value will be small and negligible and 
would not be actionable at the instance of the 
landlord on the principle of de mimimis non lex 
curat but cases can be conceived where such an 
act would impair substantially the value of the 
holding and so would be actionable. Tarni Prosan 
MITRA v. RAKHAL CHANDRA MANNA Cal 302 
———— sS, 26-F—Deed of transfer and notice of 

transfer mentioning applicant landlord as sole 
_ landlord—Transferee, if estopped from raising 
` plea that there are other co-sharers —Estoppel. 

The fact that the applicant is mentioned in the. 
transfer deed as the sole landlord and also in the 
notice of tranefer under s. 26 (EF), does not estop the 
transferee from raising the plea that there are other 
co-sharers and that the application is not maintain- 
able, by reason of their not being impleaded as co- 
sharer landlords. Proszap OHANDRA MANNA v. 
KSAIRODE OBANDRA JANA Cal. 696 
z8. 26 (F)—Landlord's application for pre- 

emption—Co-shares, tf necessary parties. 
. In an application for pre-emption under s. 26 (F) 
of the Bengal Tenancy Act, it is for the applying. 
landlord to make his co-shazers parties, The title that 
exists in the co-sharerg cannot pass by a mere state-- 
ment on the, part: of the vendor-tenant, that the 
applicant is the sole landlord. Pronta) OHANDRA 
Manna v, KSHIRODE UHANDRA JANA Cal. 696 
—88, 26-F (7), 23-—Right in pre-emptor, when 

wvests—Purchaser committing culpable acts after 

purchase but before date of order for pre-emption 

—Pre-emptor, tf entitled to damages. 

Itis no doubt true that the right, title ənd- 
interest in the holding vests in the applicant for 
pre-omption from the date of the order for pre- 
emption and not from an-earlier date. From that 
date the landlord applicant steps into the shoes of 
the, purchaser, subject to the provisions of sub-s, (7) 
of s. 26-F, Bengal Tenancy Act. But it does not 
necessarily follow that he has no remedy if after 
the purchase and before the date of the order for 
pre-emption the transferee by His acts or culpable 
omissions impair the value of the holding. The 
jandlofd applicant has to pay as the price of pre- 
emption the price paid by the purchaser besides. 
the statutory compensation, and it is only just 
that he should have the holding substantially in 
the same condition in which it was purchased by 
the transferee. Besides, before the date of the order 
for pre-emption the transferee is in the position 
of an oc@upancy ryot and he has the same difties 
and is under the s@me obligations as any other 
occupancy ryot. Section 23 of the Bengal Tenancy, 
Act forbids such a ryot from doing any act which 
impairs the value of the holding, and if he does 
such an act, he is liable to pay his fandlord 








damages. TARINI Prosan MITRA v, Rak AL Odanpra 
Manns 5 . . 3 Cal. 302- 
er 8. 30 (b)—Held, on construction of kabuliyat 
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tha®no mokarari tenancy was creatéd and that 

the rent was liable to enhancement. 

. It appeared from the kabaliyat that the lease was 
not a lease from generation to generation. ‘he 
words such as “Putra Poutradikrama”’, that is, 
generation after, generation was not to be found 
in the lease. The kabuliyat further indicated that . 
et the time of survey and settlement the tenant 
would execute a separate kabuliyat and pay the 
rent which would be settled. Further the 
tenant was not entitled to dig tanks and cut 
trees without the permission of the landjord: 

Held, that there was nothing in the lease to show 
that the landlord gave up his right to enhance the rent 
in future. Under these circumstances by the kabuliyat 
mokarart tenancy was not created. The holding 
was only an ordinary occupancy holding and its 
rent was liable to be enhanced under s. 30 (b) of the 
Bengal Tenancy Act. JATINDRA Natas Rana v. UZIR 
SHEIKH Cal. 676 
——-— S. 38—‘Permanent’ in s. 38, meaning of—~ 

Nature of deterioration to be proved—Plea of 

reduction of rent—Extent to which it can be 

given effect to, 

The word ‘permanent’ in s. 38, must be read with 
reference to the circumstances of the case. The de- 
terioration must be such deterioration as would 
continue to have effect from year to year unless 
and until something is done to remedy it, The 
fact that it can be remedied by the expenditure 
of capital. and labour will not prevent its: being 
regarded for the purposes of s. 38 and similar 
provisions of the law asa permanent deterioartion. 

The plea of reduction of rent by the tenant in 
a suit fur rent by the landlord’ should not be given 
effect to a greater extent than is warranted by the 
written. statements, that is to say the rent to be 
decreed should. be the cash rent of the holding: 
subject.to a deduction of one-half and not a de- 
duction of two-thirds, Lan BEZARI SINGH v. MAHABIR 
Manton Pat. 522: 
s. 38—S. 38, if applies only to occupancy 

tenants—Istimrari , mukarfari tenant, if can claim. 

reduction under s. 33. 

Section 38, Bengal Tenancy Act, applies only to an 
occupancy tenant and not to all classes of tenants. 
There is no justification for extending the principles 
underlying s. 38, Bengal Tenancy Act, to a tenant- 
holding under an istimrari mukarrari lease. Hence 
there can be no warrant for holding that a tenant 
who holds under an istimrarit .mukarrari lease. is. 
entitled to claim reduction of rent on the ground 
that his land has permanently deteriorated or has 
become useless for cultivation. Duxaa LAL OUHOUDHURI 
v. MANABATI . Pat. 1003. 8.8 

3, 38—Suit for rent —Plea of abatement 
of rent, if can be taken by tenant —Nature of 

proof required, í 

The principle of s. 38, Bengal Tenancy Act, applies 
not only to suits instituted by a tenant for the- 
abatement of rent but to a plea taken by.a tenant. 
in a suit in which he is a defendant. The tenant. 
can certainly raise such a plea, and what he hag 
to show is permanent deterioration leading to fail- 
ure of out-turn, Lan Be ARI SINGA v. MAZABIR- 
Manton Pat. 522. 
——s. 49 (b)—Suit for ejectment—Defendant 

A tad that he is not under-raiyat—Burden of 

proof. . 

Where ina suit forejectment under old s. 49 (b), 
Bengel Tenancy Act,*the defendant pleads that he 
is not an underrdiyet, the onus is upon tne plaintiff © 
to. prove that the statusof the defendant ia that of. 
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an under-raiyat, SURENDRA Nata Sen v. @anesa tice of settling lands on measurement at the time 
OvaNpRA SHATA Cal. 733 when the rent roll produced by him was prepared, 
————-8. 50,— Presumption under s. 50, how he has established aright to get additional rent. 
rebutted, Port Oanninc & Jianp Improvement Co., LTD. v. 
The presumption raised under s. 50, Bengal Sarapa Prosap DALAL Cal. 745 
Tenancy Act, can be rebutted either by showing that 8.116 Sze Deed 525 


the tenancy was created after the Permanent Settle- 
ment of 1793 tor by showing variation of rent. 
SURENDRA Nata HAJUMDAR v. HARIPADA SARDAR 
Cal. 440 
—5, 50— Tenant basing his status at fixed 
renton patta prior to suit for rent — Patta found 
false—Rent suit decreed- Subsequent settlement 
proceedings—Tenant, tf can fall back on presump- 
tion under s. 50 
Where ina suit for arrears of rent the tenant bases 
his case of having the status of a tenant at fixed rent 
on a patta, but the patta is found to be a false one 
and the rent suit is decreed, still he can, in sub- 
sequent settlement proceedings, fall back on the pre- 
sumption under s. 50, Bengal Tenancy Act, in spite of 
the adverse decision in the patta in the suit and get 
himself recorded as ryot at fixed rent on proving 
that he has been paying the same rent for the last 





20 years, SURENDRA Nata MAJUMDAR 9. HARIPADA 
SARDAR . Cal. 440 
———— 8. 52—8. 52, scope of—Conditions of'applica- 


bility. 

Section 52, Bengal Tenancy Act, is general and 
applies to all classes of tenante but is applicable 
only when there is found to be any deficiency in 
the area of the holding or tenure from whatever 
cause, though it will be found as a matter of ex- 
perience that many of the cases in which abatement 
of rent is allowed under this section are cases of 
diluvion, Dukya Lau CHOUDSURY v. MANABATI 

| Pat. 1003 S B 
~i 5. 52 (b) as amended byAct IV of 
1928—New sub-section isa rule of procedure and 
applies to pending and future actions— Difference 
between old and new sub-sections. 

Sub-section 6 of s. 52, Bengal Tenancy Act 
as amended in 1928, ‘merely enacts a rule of 
evidence, what presumption is to be drawn 
if certain facts are proved by the landlord. 
Prima facie proof of a fact in issue is pre- 
scribed therein ina certain manner. Therule is 
accordingly a rule of procedure and the new sub- 
section would apply to all actions pending or future, 

Under the old sub-section the landlord had to 
prove the practice of settling lands on measurement 
at the time when the area in excess is found out 
before the institution of the suit,and whensuch a 
practice is proved by him, he gets the presumption 
that the area had been entered on measurement in 
his rent roll. Under the amended sub-section the 
landlord has to prove the said practice prevalent 
at the time when the rent roll containing the areas 
of the holding was prepared, and if he proves the 
practice he carries the presumption further back, 4. e., 
to the date of the creation of the tenancy, that is 
fo say, the Court has to presume that the tenancy 
had beencreated after measurement. The presump- 





tion creatsd by tho new sub-section is, therefore, 
more specific and more to the point. The tenant 
can rebut the presumption by showing that the 


tenancy had,been created witha consolidated rent 
for lands with specific boundaries. This he can 
show either by producing the grant or evidence con- 
temporaneous with the grant or such other evidence 
as would lead necessarily to the inference that the 
rent must have been a consolidated one in the 
peginning but if the landlord establishes the prac- 
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———— 8. 146-A—Transfer of non-transferable 
holding —Rent decree against transferee—Purchaser 
in execution—Rights of. 

At the time of the institution of the rent suit 
against him, the lessee must have enjoyment of the 
property, that is to say, the word tenancy implies 
possession of the land by a person claiming a subor- 
dinate interest. , 

In thecase of a non-transferable holding, itis no 
doubt the law that if there isa saleof the entire 
holding, the landlord is ət liberty either to recogaize 
the transferee or not. But the option must be 
exercised ata time when the transferee has still an 
interest in the property. lf the transferee transfers 
his interest in its entirety to another person he 
drops out of the scene altogether, and after this 
further act of transfer if the landlord intends to 
recognize a transferee as tenant, the second trans- 
foree can be recognized as tenant, but not the per- 
son who was a prior transferee but whohad no 
concern withthe land at the date of the so-called 
recognition. Consequently, arent suit against the 
transferee of a non-transferable holding, where such 
transferee is neither in possession, nor entitled 
thereto at the time of the institution of the suit, can- 
not bea suit for rent against person representing 
the holding and where, in execution of a decree 
obtained in sucha suit, the holding is purchased, 
the purchaser gets nothing. MAAADEB PAL v, SIBU 
Owsaran PAL Cal. 721 
s. 173 (3) (b)—Deposit under, not made— 

Sale, when cun be set aside—Conditions—-Con- 

ditions not fulfilled—Sale set aside—Order, if 

can be interfered with under Civid Procedure 

Code (Act V of 1908), s. 11i—Hxecution meanwhile 

dismissed—If has any effect on order of High 

Court under s. 115, Civi} Procedure Code. 

Where the Court sets aside a sale on an applica- 
tion under s. 173 (3), Bengal Tenancy Act, without 
requiring the necessary deposit of the amount re- 
coverable under s. 173 (3) (b) to be mada, it exer- 
cises its jarisdiction in an irregular manner as to 
call for an interference by the High Court under 
s. 115, Civil Procedure Code. Tho deposit can only 
be dispensed with under two conditions, firstly that 
the Court is satisfied that no deposit is necessary; 
and secondly that the reasons for s) holding are 
recorded in writing. Where these conditions are not 
fulfilled the order sstjing aside the sale is liable to 
be set aside. 

The mere fact the execution ca33 hag in the mean- 
while been dismissed woull not affect ths order of 
the High Court setting aside the order of the lower 
Court, setting aside the sale without the necessary 
deposit, as the power of the High Court toset aside 
the illegal order cannot b> rendered nugato:y by 
anything of the kind. Any order the High Court 
may pass would in no way be affccted by the faot 
that the original execution case has been diSmissed, 
Prosopu Caanpra Basu v. Kons? Ban Guosan 

Cal. 761 

— — 8. 174 (3), proviso (b)—Deposit, when to be 
made. 6 . 
To admit an application is not the same thing ag 

to allow it. Consequently, the depceit under œ 174 

(3), proviso (b), Bengal TeMancy Act, need not be 

made atthe time of filing the application, It should 
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be made before the application is allowed. 

GUNARBERINISSA CLouDhURANI V, GoPENDRA PROSAD 

SUKUL Cal. 72 

- 8.178 (3) (a)—0Occupancy rights — Contract 

with landlord, whether prevents tenant from 
acquiring occupancy rights. 

Ey sub-s. (3) (a) of s. 178 of the Bengal Tenancy 
Act, nothing in any contract made between a 
landlord and a tenant after the passing of the 

_Act shall prevent a raiyat from acquiring, in 
accordance with the Act, an occupancy right in 
land, PULIN OgANDRA Daw v. ABU BAKKAR Naskar 
| Cal. 406 

8. 182—Section 182 is for protection of 
tenant--Homestead, part of agricultural holding 

--Rights in homestead~ Where it does not form 

part of agricultural holding rights are governed 

by Bengal Tenancy Act and not by Transfer of 

Property Act. 

If a raiyat's homestead isa part of his agricultural 
holding there is no difficulty as there is only one 
tenancy and bis righis in the homestead are the 
same as his rights in the holding itself, Where, how- 
ever, the homestead is not a part of his agricultural 
holding the incidents of his tenancy cr the homestead 
are regulated by the provisions of the Bengal 
Tenancy Act and not by the provisions of the 
Transfer of Property Act in-.the absence of any 
local custom or usage.. The requirements of s. 18z, 
Bengal Tenancy Act are :— 

(1) that the tenant of the homestead is a raiyat; 
.(2) that he holds the homestead otherwise than 
as a part of his holding. Where both the elements are 
present, a tenant cannot be ejected. f 

As a protection to cultivating tenants s. 182 is 
enacted, so thet he may not be turned out of his 

. homestead, Putin UHANDRA Daw v, ABU BAKKAR 
NASKAR Cal. 406 
-——— Son. Il, Art. 3—“ Dispossession ", means 

dispossession by landlord—Suit to recover posses- 
sion by tenant wrongfully dispossessed — Dis- 
possesston brought about by processof Court— 

Applicability of Art. 3. 

. The provisions of Art..3 are attracted if the raiyat 
‘wants to: recover. possession by a suit from his land- 
. lord. who has wrongfully dispossessed him from his 
-holding. The reasonor excuse given or supposed 
.to be given by the landlord for dispossessing the 
- raiyat has no bearing on theenecitment. The mere 
fact that the dispossession of the plaintifis is brought 
about tnrough the process of the Court cannot take 
.away the case from the operation of Art. 3 because 
the responsibility for the dispcssession is on the 
landlord who resorts to the process of the Court as 
a mode of effecting ouster. Balki ALAM vV. ATUL 
OBANDRA Roy Cal. 84 
—-g————— Att, 3— Usujructuary mortgagee 

dispossessed—Case, if governed by Art, 3. a 

“ Dispossession” in Art. 3, Sch HI, Bengal Ten- 

ancy Act, means dispossession by landlord. 

The usufructuary mcrigagces are also hit by Art. 
8 where they are in possession atthe time of the 
dispossession uad, therefore, they have a right to 
pat an end tu the trespass by the landlord by. bring- 
ing a “suit for ejectment within ihe time pi.scribed 
by law. 89. BIKA Scam v..\4UL U: ANDRA Loy 

Cal. 84 

Bengal Village Self-Government Act (V of 

1918)—Rutes under — Hr. 22, 243, 2- Previous 
election, when can be invalidated. 

Rule 25 framgd undgr the Bengal Village Self- 

Government Act is explicit in its terms and the Dis- 

trict Magistrate cannot set aside the previous election 
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s 
held under the Bengal Village Self-Government Act 
except as provided by rr. 22, and 23. HIRALAL 
C. AKRABARTI v. LALIT Mogan BANIK Cule 362 
~ —— ss. 37, 38, 39, 40, 64 (2), 101—Assess- 
ment of Union rate after taking into consideration 
income outside Union — Legality — Suit for 
declaration that assessment of Union rate is 
illegal—Cause of action, when arises—Limitation 
for suit. 

The income ofa person which isnot derived either 
from any property or from any business outside 
the Union cannot be taken into conSideration in 
assessing the Union rate and where they are taken 
into consideration, the ass:sement is ultra vires and 
illegal. - 

In a suit for declmation that an imposition cf 
Union rate under s. 37 is illegal, the cause of action 
accrues when the order becomes final under s. 39 
and not when the Magistrate passes his final order 
in the matter under s. 49. A suit instituted after 
three months from the date when the assessment has 
bec.m2 final under s. 39 is barred by s. 64, cl. (2). 
Purusorram SINGHA V. ATUL Ceanpra OHAUD. URY 

Cal. 807 
Bihar and Orissa Municipal Act (VII of 1922), 

5.107, scope and meaning of—One month's notice, 

necessity of —Ubjection considered by Commissioners 

on merits—Whether answer to plaintiff's claim. 

The meaning of sub-s. (2) of s. 107, Bihar and Orissa 
Municipal Act is to lay down a condition precedent 
to the alteration of an assessment. The increased 
taxation cannot be recovered until the alteration of 
the list has been made as a condition precedent. 
Similarly the effect of sub-s. (2) is to, make the 
issue of at least one month's notice of the proposal 
to make an alteration a condition precedent to the 
making of the alteration itself. It is no answer to 
the plaintiff's claim that the plaintiff in any case 
had the merits of his objection entertained by the 
Commissioners and that in that case he can 
hardly claim to have the benefit of the notice 
which was only intended to give him an opport- 
unity to have his case considered. LaosMINARAYAN 
Das v. Q. AIRMAN, CUTTACK MUNICIPALITY | Pat.131 
—— 8, 377—Suit for deciaration that alteration 

in assessment is illegal and for injunctton— 

Whether barred by s. 377. 

Section 377, Bihar and Orissa Municipal Aot, 
like the English Public Authorities Protection Act, 
and similar legislation in India, is fur the pur- 
pose of protecting a public authurity from suits in 
respect of acts bona fide purporting to have been 
performed under the aegis of a lawful act but in 
which, in spite of the bona fides of the public 
authority, the law has been overstepped and a 
tort has peen committed. It is not intended to ap- 
ply to suits fur the recovery of sums of money 
other than dumagesior tort which are lawfully 
recorerable either under statute or at Common Lauw. 


‘It does not bar a suit for a declaration that an 


alteration in the plaintifi's assessment 
und for injunction tv restram the Municipality 
from levying tne increased assessment. LacuMI- 
NAKAYAN DaS v. U. AIKMaN, VUTTACK MUNICIPALITY |, 
Pat. 131 

BIN of jading—Reservation clause wiih regurd to 
differcace und obi.terction of marks and weights 
Of yoous~ Muauntiff, whether can rely on des.ripiron 
in biil of uding ~ Clause in bill  excouueng 
jurisdiction of eCourts in Indva—Whetner can 
be pleaded af bar to suit by holder, for loss ar 
damage—Stay of suit under Arbitration Act (IK 
of 1899), s. LY—Shipping. 


is illegal 
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Where a shipping company provides by an express 
reservation a claus2 with regard to differences and 
obliteration of marks as contained in the bill of 
liding, the plaintiff cannot rely upon the deserip- 
tion given in the bill of lading, and he must prove 
by independent evidenze that ths goods bearing the 
particular marks were actually shipped or put on 
board. It is the same as regards a reservation 
spas with regard to the weight of the goods ship- 
ped. 
Where a bill of lading contains a clause, which 
excludes the jurisdiction of the Courts in India to 
decide quesfions arising under th2 bill and gives 
the same to the foreign Tribunal of the country of 
export, the clause should be construed as a submis- 
sion to arbitration of the disputes arising out of the 
bill of lading to the foreien Tribunals. The clause 
cannot afford a valid plea to the shipping company 
to urge that no suitcan be instituted avainst them 
on account of loss or damage sustained by the holder 
in India. The only remedy, therefore, open to the 
shipping company in the circumstances of this 
nature is to apply for stay of the suit under s. 19, 
Arbitration Act. ArMEDALI Yusiraut RAWALPINDI- 
WALLA V. HOLLAND BRITISH-INDIA Lines STeamsaIp 

Sind 697 


Bombay Bhagdarl and Narwadarl Act(v of 
1862 , ss. 3, 5—Recognised sub-division means 
sub-division recognized by Government—Held, on 
Cea of will that plaintiff had no right to 
succeed, 


“Recognised sub-division” in the Bombay Bhag” 
dari and Narwadari Act, means a sub-division 
recognised by Government which alone can deter- 
mine them, 

A left his property by will, the relevant portion of 
which ran as follows “after my death I make my first 
and senior wife J as kul malik of all my properties 
because she is advanced in age and bas good under- 
standing and so she is not such as to waste away 
or cause loss tomy estate unnecessarily. Hence J 
should take all my properties into her possession 
and management after my death and sbould do its 
vahivat in right of khas ownership; after J's death I 
make my second wife S the heir ofthe properties 
that remain and after her death I make my widew- 
ed daughter D, the heir of all the properties that 
vemain. These three are the heirs of my properties 
one after the other and they are entitled in law to 
inherit my properties. Hence I,of my free will, 
make them my heirs one after the other. As they 
go on getttng inheritance they should take my 
properties in their possessiori and manage the same 
as they please. That is, I giveall my rights to 
my heirs which T have inlaw, namely of managing 
in any wey I please. They, when they get inherit- 
ance have, therefore, full right of management and 
none can raise objections. After the death of all 
these three heirs named by me, son of my true 
sister (4. e plaintiff), should perform the funeral 
ceremonies of the last heir and should take the 
remaining properties in his possession and enjoy it 
in right of inheritance.” Solong as the three heirs, 
one after the other, were alive, the plaintiff 
was to have no right to the properties 
except those, given to him and he would get 
the right after all the three are dead. 
S died during the lifetime of J. The property was 
enjoyed by J andthen by D,on whose death the 
plaintiff claimed the property unde the will : 

Held, that under the will teok an absolute 
estate both aliefable and heritable and that on 
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D's death, the plaintiff had no right to succeed. 
Govinos AT LALLUBAAI PATEL v. Da iavandat gNatia- 
BHAI PATEL Bom. 632 
Bombay Borstal Schols Act (XVII of 1929), 

as amended by Act XVII of 1935), s.6— 

Magistrate's duty regarding youthful offenders. 

The wording of the Bombay Borstal Schools Act 
is designed not only to reform the offender but to 
save him from the stigma of conviction and, 
therefore, Magistrates should follow the wording 
of s.6 of the Act and should find the youthful 
offender guilty of an offense but should not convict 
him of an offence and should pass in lieu of a 
sentence of imprisonment an order for detention 
within the provisions of 5. 6. EMPEROR dv. Kisuno 
Coro Sind 373 
Bombay City Police Act (iVof 1902), s. 22 (b) 

(C\—Rules under—Keeping car standing in street 

—-Offence falls under s. 22 (c), r. 1. 

Where the offence did not consist in the accused 
driving the oar in any part of the public street 
and obstructing the traffic by such driving, but it 
occurred in his keeping the car standing near the 
kerb and thereby obstructing the traffic, the case 
would fall under the specific words of s. 22, cl. (o), 
Bombay Oity Police Act and the rules framed there- 
under rather than under any rule under s. 22 (b) of 
the Act. 

Section 22(c), speaks about regulating conditions 
under which vehicles may remain standing in streets, 
and r. l speaks of a person allowing his vehicle to 
be halted or kept standing at any street. Rule 12 
framed under s. 22 (b) is quite general and speaks 
of any person occupying a portion of a street and 
thereby causing obstruction or inconveniences to the 
public. Besides, the obstruction under r. 1 framed 
under s. 22 (e) must be wilful, which is not the case 
under r, 12 framed under s. 22 (b) and there can be 
no conviction under the former rule unlese that 
element je proved. Buana MAKAN v. EMPRROR 

* Bom. 847 
Bombay Land Revenue code (Act V of 1879), 

s. 48—Rules framed in 1881—Rule 56—“Co- 
terminous”, whether applies to revision settlement 
in which appropriation takes place — Land 
appropriated subsequent to settlement—Land non- 
agricultural governed by non-agricultural land 
rules. 

The word “co-terminous” in part 5 of r. 58, under 
s. 48, Bombay Land Revenue Gode, applies only to 
the revision settlement in the cours3 of whic the 
appropriation takes place and nət to subsequent 
periods of settlement and after the expiry of the 
period of sattlement in which the land has been 
appropriated, the land being non-agricultural land, 
becomes subject to fhe rules which relate to none 
agricultural land. 

The assessment ordinarily fixed and payable for 
land used for any of the purposes mentioned in a, 48, 
Bombay Land Revenue Oodle, is subject to periodi- 
cal revisions, That being s>, the word “fixed” in 
the first part of the above clause cannot mean “fixed 
in perpetuity”. Ramosanp DEWANDAS V. SEORETARY 
or STATE ` Sind 887 
t5. 48 — Ci. (c) of s. 48 as amended in 

1908—Land used under s. 4 — Assessment of, 

whether subject to periodical revision —“Fixel” in 

a (c), ee means fixed in perpetuity—Object 

of el. (e) 

The und@rlying object of cl. (© to s. 48, Bombay 
Land Revenue Code, is to empower Government to 
fix and levy the altered asgessmen, from the tate 
of conversion, irrespective of the fact whether the 
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period for which assessment leviable prior to its 
conversiqn had expired or not. That being so, the 
abcve clause was never intended to deprive Govern- 
ment of its power of revision of assessment, and in 
the absence of any other provision in the Code and 
in the rules of 1881 limiting the right of Government 
to revise the assessment “so fixed and levied”, it 
could be revised at any time. RAMOHAND Dewanpas 
y., SECRETARY OF STATE Sind 887 
ss. 137, 151—Priority to Crown, given 
under s, 137 is restricted by s. 151to demands 
for current years. 

The priority given to the claim of Covernment 
by 8.137, Bombay Land Revenue Code, is very 
much more extensive than that given by the com- 
mon law, since it creates on behalf of the 
Government a rightto priority over all debts of 
every kind whether secured or unsecured. Buts. 151 
which confines the preference given or declared 
by s. 137 to demands forthe current year, does 
in terms restrict what was the common law pre- 


rogative of the Crown. Secretary oF STATE v. 
Vepavyas VENKATESA Beatra Bom. 357 
Bombay Revenue Jurisdictlon Act (X of. 


1876), 8.4, Cl. (b)—Applicability of—~Suit for 
declaration that powers exercised by Government 
are ultra vires, maintainability—Reasons, when 
can be non-suited—Suit in Civil Court against 
enhanced assessment~Limitation,. 

The provisions of s. 4, cls. (b) and (d), 
Revenue Jurisdiction Act, apply only when the suit 
hits directly at the amount or ircidence of land 
revenue or to its mode of assessment or the principle 
on which it is assessed or aims directly at the al- 
teration of entries in land records and the provi- 
sions do not apply to exclude a suit which is for a 
declaration that the powers exercised by Govern- 
ment have no basis in law or that the power is ex- 
ercised contrary to the provisions of law. In order 
that a plaintif should be non-suited by reason of 
cl. (b) to s. 4,sBombay Revenue Jurisdiction Act, the 
quarrel must be with the amount or incidence of a 
tax while admitting liability to pay. 

The plaintiffs are bound to exhaust all remedies 
by way of appeal open to them under the Bombay 
Land Revenue Code before they come to the Civil Court 
and, therefore, limitation would start not from the 
date of the publication of the Notification levying 
enhanced assessment or notice of demand on the 
plaintiff of the enhanced assessment, but on the date 
on which his appeal to the Governor-in-Council 
failed. Ramouanp DEWANDAS v, SEORETARY or STATE 


Sind 887 
tes Act (XI of 
of de facto qazi 


Bombay 


Bombay Titles to Rent Free Esta 
1852)—Neither land nor interest 
can be sold in execution. ° 
The land which is permanently continued 

servicegemolument uppertaining to the office of gazi 

cannot be sold in execution of a decree against a 

de facto qazi who is performing service as such, 

The land is the watan official emolument ; itis to 

be permanently continued and the watan which is 

the context can only mean the land, cannot be 
transferred. SATTAIPPA GURUSATTAPPA v. Mugamep 

Burn a PP tl JAH pan A 
urma Pfeventlon of,Crime (Young Offen, 

Act (m of 1930), $ 24, ci (b)—" Beyond ude ae 
18", includes period up to 19th birthday—Order ofe 
detention must fix exact age of accused. 
. The expression “ beyond the age of 19” 
mean and include the period upto the 
birthday of the person, und, 


as 


| m 

nineteent. 
cl. (b), s. 24, Prevention 

„Act. A pergon ordered 
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Burma Prevention of Crime (Young Offenders) 
Act—concld. 
e 


to be detained at a Senior Training school cannot 
be detained there beyond the age of #8. The Magis- 
trate passing the order under the Act must fix®the 
exact age of the accused, Consequently a person 
who is just under 16 years ofage at the time of 
passing of the order can be ordered to be detained for 
a period of three years under s. 24 (b), EMPEROR v. 


Nea Bata Rang. 1008 
————8s. 25 (1). Sze Criminal Procedure Code, 
1898, s. 408, proviso (b) 144 





8.25 (1)—Accused 16 years of ə age found 
guilty under ss, 302 and 307, Penal Code, 
whether can be sent to Borstal School. 

Section 25 (1), Burma Prevention of Crimes (Young 
Offenders) Act only allows an order directing the 
accused to be sent to Borstal School in a trial 
against a person between 16 and 19 where a sen- 
tence of imprisonment would ordinarily be passed, 
and since an offence under s 302, Penal Code, is 
not punishable with imprisonment, but with death 
or transportation for life, an order directing the 
accused aged 16, found guilty under ss 302, 307, 
Penal Code to be sent to a Borstal School for 
seven years till he reaches the age of 23, is illegal. 
Emperor v. Nea U h Rang. 118 
———— 8S, 25 (1), 10—Order of detention in Borstal 

School for any period under Act—Whether amounts 

to enhancement of sentence within Criminal 

Procedure Code (Act V of 1898), s. 423 (1), cl. (b) (3). 

An order for detention ina Borstal School for 
any period permitted by the provisions ofthe Burma 
Prevention of Crimes (Young Offenders) Act, can 
never amount to an enhancement of sentence within 
el. (a) (3), 5.423 (1), Criminal Procedure Code. It 
is clear frem s. 25, Burma Prevention of Crimes 
(Young Offenders) Act, that an order of detention 
in a Borstal School isnot a sentence of imprison- 
ment ; in fact, it is something which is substituted 
for a sentence of imprisonment. It is also plain, 
from the scheme of the Act and the rules which 
have been made thereunder, that the period of de- 
tention ordered under this section on a juvenile 
accused bears no relation whatever to the sentence 
of imprisonment which would be passed on an 
adult accused fora similar offence. In considering 
the proper period of detention in a. Borstal School 
entirely different and, in fact, almost opposite con- 
siderations arise to those which arise in considering 
the sentence of imprisonment to be passed on an 
adult. 

Under s.10 of the Burma Prevention of Crimes 
(Young Offenders) Act, a Court of Session on appeal 
has jurisdiction to order detention in a Borstal 
School for any period which is legal under the pro- 
visions of sub-s. (1), s. 23, irrespective of the length 
of the sentence of imprisonment which has been 
passed by the Magistrate from whose judgment the 
appeal is brought; andin ordering such detention 
there can be no question of an enhancement of sen- 
tence having been made. EMPEROR v, AH Hrwp 

Rang. 74 

Burmese Buddhist Law—Burmese heir to estate 
takes it subject to payment of ancestor's debts, 
The Burmese heir to an estate takes the property 

of his ancestor subject to tie ancestor's debts. S. P. 

L. A. Cartryar Fira v. Ma Pu Rang. 604 

——— Divorce — Eindaunggyt couple — Wife's 
adultery—Wifye, if loses her rightin Hnapazon 
property. 

In the case of a divorce between an Hindaunggyi 
couple (previously married couple) on gccount of the 
wife's adultery, the wife loses all her right in the 
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Hnapazon property and in principle, there*is no 
difference between the case of a Nge-lin-nge-maya 
. (married from youth) and that of an Hindaunggyi 
in the matter of imposition of forfeiture on the 
guilty spouse. S.A. S. OHETTIAR Firm v. U. Maune 
GYI Rang. 600 
-Husband mortgaging property of himself 
and his wife—Mortgage, when binding on wife— 
Suit against wife—Mortgage not entered with her 
knowledge or consent—Plaintiff, if can get decree 
Receiver in such suit already appointed—If 
should be gischarged—Civil Procedure Code (Act V 

of 1908), O. XL, r.1. 

It a Burmese Buddhist mortgages the joint prop- 
erty of himself and his wife the mortgage binds 
her if it is made with her full knowledge and con- 
sent, and where there is no allegation in the plaint 
that the mortgage was entered into with the 
wife's full knowledge and consent, express or im- 
plied, but contains merely an allegation that it 
was entered into for her benefit, the plaint is not 
sufficient to make it reasonably probable that the 
plaintiff will get a decree covering the wife's inter- 
est as wel] as tha husband's. But a Receiver 
already appointed in the suit should not be entirely 
discharged, because ifths wife gets possession of 
land it is practically certain that the rents and 
profits of the land will never find their way towards 
the satisfaction of any decree against tho husband’s 
estate, for she is not an officer of the Oourt-under 
the Court's control, whereas the Receiver is. Daw 
May v, Maune Aune Kyaw Rang. 166 

Marriage — Cohabitation coupled with 
intention— Marriage, if constituted. 

Where a man and a woman‘cohabit with the inten- 
tion of being husband and wife, they are husband 
and wife whatever other people may have thought of 
them, Ma Nyun v. Daw HLA Ons Rang. 393 
———-Marriage— Wife loping with paramour 

and deserting husband — Marriage automatically 

dissolved after one year. 

In the case of Burmese Buddhist, where the wife 
elopes with her paramour and deserts her husband, 
the marriage gets automatically dissolved after the 
end of one year from the date of desertion. No fur- 
ther expressed act of volition on the part of the 
deserted party is necessary to effect such dissolu- 
tien, §.A S. Cuettiar Fram v, U Maune Gyr 
wo ; Rang. 600 
————Succession—Wife alleging certain property 

to have been acquired during coverture—Burden of 

proof—Second wife—Share of interest in husband's 
property, 

Where a Burmess wife asserts that any property 
was acquired during her coverture, the burden 
must lie upon her of establishing satis‘actor:ly that 
it was acquired after her marriage under Burmese 
Buddhist Law, the second wife must acquire by 
marriage a one-third interest in the property brought 
by hər husband to the marriage. Where his share 
before second marriage in the lettetpwa property 
of his first marriage was one-half, on marriage his 
second wife acquires a one-sixth interest in this 
proparty, S.P. L.A Oxserryar Firm v. Ma Po 

| Rang. 604 
Calcutta Police Act (IV of 1866), ss. 3, 45— 

“ Common gaming house “—Held on facts that the 

place was not common gaming house and the mere 

acceptance of marked currency note was not enough 

to find accused guilty under s. 45. 

A common gaming house as deifged in s. 3, Cal- 
cutta Police Ack is a house in which any instru- 
ments of gaming are kept or used for the profit 





or gain of the person owning, occupying or using such 
house. ° 

Where an accused who is proved to have ac- 
cepted a marked five rupee note, is found with 
two others and no incriminating articles except 
a racing book is discovered, the evidence is _ 
totally insufficient to shew that the accused are 
found gaming ina common gaming house or present 
during any gaming or playing therein or are found 
present inthe gaming house for the purpose of 
gaming within the meaning ofs. 3, Calcutta Police 
Act. The mere acceptance of the marked currency 
note is not sufficient to find the accused guilty under 
s. 45 of the Act. HARI OHARAN BANERJEE vy, EMPEROR 

Cal. 152 
C. P. Land Revenue Act (Il of 1917), s. 80—If 
has retrospective effect. 

Section 80 of the C. P. Land Revenue Act of 
1917, which requires the defeated party to sue with- 
in one year has no retrospective operation Yapcar 
Husain v. MUHAMMAD IBRAHIM Nag. 179 
s. 160 (3)—Limitation Act (IX of 1908), 

as amended in 1922, ss. 6, 29 (D (b)—S. 6, 

Limitation Act, if applies to suit for recovery 

of proprietary profits. 

y mori 6 of the Limitation Act applies to suits by 
co-sharers for recovery of their shares of proprietary 
profits from the lambardar. 

The amendment in 1922 in reality amplified the 
scope of the old s.29 of the Limitation Act. The 
amended section applies to the local law certain 
specified sections, namely s. 4 and ss, 9 to 18 and s. 22 
unless they are expressly excluded by the local law, 
and further says that the rest of the provisions of 
the Limitation Act, in which s. 6 is included, shall 
not apply. MISäRILAL OSWAL v. RaTANLAL MAHFSHRI 

Nag. 623 
- s. 188 (2) (c)—Proprietor in s. 188 (2) (9), 

C. P. Land Revenue Act, whether means recorded 

proprietor only. ° l 

To restrict the meaning of the word ‘proprietor’ 
in s. 188 (2) (e) ofthe ©. P. Land Revenue Act to 
mean, ‘recorded proprietor’ only would be beyond 
the scope of the powers of the Court. The Legisla- 
ture has used the expression “ recorded proprie- 
tor” in ss. 151,162 and 167, but has omitted the 
word “recorded” ins. 188 (2) (c). The omission 
must be deemed to have been made deliberately and 
with a purpose. The purpose appears to be to leave 
the door open to the unrecorded proprietor to sue 
in a Civil Court which alone has the jurisdiction 
to try suits for village profits. Of course the un- 
recorded proprietor will not succeed in his claim 
for village -profits unless he establishes his proprie- 
tary title as is conjemplated in s. 66 (2) of the 
©. P. Land Revenue Act, 1917, Yapcar HUSSAIN v. 
MUHAMMAD IBRAHIM Raza _ Naqgi79 
s. 227 (2)—Lambardar, appointment” of — 

Co-sharers must be consulted. 

Under the lambardari rules framed by the Finan- 
cial Commissioner in the exercise of the powers 
conferred on him by s. 227, sub-s, 2, cl. (a) O. P, 
Land Revenue Act (Notification No. 19 dated Sep- 
jember 1, 1917), the Deputy Commissioner is bound to 
Consult the co-sharers whom the lambarfar is to 
represent (r.2 (1) (b) (3)). Y@pear Hussars v, 
MUAAMMAD IBRAHIM Raza f Nag. 179 
Qertiorari—Jurisdiction of the High Court to issue 

writ. ; 

High Courts have only such powers in the matter 
of issuing writs of certiorari as the Supreme Courts 
had. The Letters Patent have ndt enlarged their 
jurisdiction in this respect. 
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Cestiorarl—coneld, ae 
The Supreme Court had no jurisdiction to issue a 
writ of certiorari concerning any act ordered or 
done in the collection of revenue according to the 
usage and practice cf the country or regulations of 
the Governor General in Council, and income-tax is 
revenue within the meaning of this rule. Tuyagaraga 
CLETTIAR v COLLECTOR oF MADURA Mad. 60 
Specific Relief Act (I of 1877), s. 45—Writ, 
when available—Another specific remedy available, 
whether conclusive in the matter. 

The issue of writ of certiorari or prohibitionis a 
matter of discretion, They are extracrdinary reme- 
dies and the Court does not have recourse to them 
except in extraordinaly situations in which justice 
cannot otherwise be done. The writ of mandamus can 
no longer be issued by the Oaleutta or any other High 
Court, but it is practically replaced in effect by the 
provisions of s. 45 of the Specific Relief Act. The 
exercise of the powers given by that section, how- 
ever, is subject to various provisos, one being that 
the applicant has no oth^r specific and adequate 
legal remedy. 

Wherever any body of persons having legal 
authority to determine questions affecting the rights 
of subjecte and having the duty to net judicially, 
act mn excese of their legal authority they are subject 
to the controlling jurisdiction ofthe High Court 
Before, howevor, these extraordinary remedies are 
used, the Court must be sure that they will he 
effective. | 

These extraordinary remedies will not be used by 
the Court where there is, as described in s. 45 of 
the Specific Relief Act, another specific and adequate 
legal remedy, such asa rightof appeal. The exist- 
ence ofsuch a right of appeal, however, is not con- 
clusive, because it may n.t be adequate, and in 
scme circumstances the remedy given by the issue 
of ecch writs may be more speedy and more con- 
venient and the less costly. Dorman Lone & Co., 
Lrp, v. JAGADISH CHANDRA MAHINDRA Cal. 997 
Charitable and Rellglous Trusts Act (XIV, of 

1920), 8. 3—Deed containing more than one trust, 

one for a public and charitable purpose and 

other for a private purpose—S. 3, if applies— 

Trust, if should be express. 

Section 3, Charitable and Religious Trusts Act, 
applies to a deed which contains more than one 
trust, one of which may be a trust for a public 
purpose of a charitable or religious nature and ths 
other for a private purpose. The words “ construc- 
tive trust” ins. 3 further show that the trust to` 
which the Act applies need not be an express trust 
for a public purpose, but it would apply also to a 
trust which cn the construction of the deed of trust 
may be held to be a trust created for a public pur- 
pose of acharitableor religiougnmature. NAGESHWAR 
Perasan Sines v. Ram Sarup SINGA All. 234 

aS- 5— Order under s. 5— Revision, 
petency. of. 

An application for revision lies against an order 
passed under s. 5, Charitable and Religious Trusts 
Act. NAGESHWAR Prasap SINGH v. Ram SARUP SINGA 

All, 234 
Child Marrlage Restraint Act (XIX of 1919), 
ss.5,6 (1)— Offence under Act committed in 

British India, by Native Indian subject—Accused, 

if guilty. e’ 

The Child Marriage Restraint Act is a penal statute 
and under its provisions whoever offends against* 
those provisions, commitsa crime. Such agstatute 
is, of course, applicable to all such crimes committed 
in British India, The fact that the persons accused 
are foreigners makés no difference sven if such an 


com- 
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act is not an offence in the foreign place. This 
matter®can be considered in mitigation. of punish- 
ment. SUPERINTENDENT & REMEMBRANCER or LEGAL 
Arrairs, BENGAL v. RADHA KISSEN AGAMWALLA 

Cal. %47 
Chota Nagpur Tenancy Act (VI of 1908), s. 64 

—Proprietor's right to settle land—Limitation— 

Pardhani villages, nature of—Pardhan, status of 

—Custom—Record of Rights—Remarks column in 

khata—Entry that pardhan has right to settle 

uncultivated lands of village—Hffect. 

It is true thet a proprietor has a right to settle 
his land in any way he likes, but this right is 
subject to the rights which others have acquired 
either by contract or custom. The position is similar 
to the position if a proprietor creates a tenure’ 
and thereby limits his right over the land of such 
a tenure. Pardhani villages are something like 
tenures, though not exactly so, A pardhan partakes 
the position of a tenure holder and also of a raiyat 
of a privileged class in respect of the lands act- 
ually held by him. He is for some purposes an 
agent of the proprietor, though of course a here- 
ditary agent not removable according to the will 
of the proprietor, At the same time he is for 
certain purposes an agent of the ratyats also and 
custodian of their interest. When a village 
is pardhanit the rights of the proprietor in 
that village must he subject to the rights of 
the pardhan and of the raiyats of the village 
of which the pardhan is the custodian. Under 
s. 64 of the Chota Nagpur Tenancy Act a 
custom is recognised under which raiyats are 
entitled to bring land under cultivation without 
the consent of the landlord. This clearly shows 
that the legislature has recognised custom in dero- 
gation to the theoretical right of the landlord. 

The land of a village was recorded under two 
khotas. Khata No. 1 was the khas khata of the 
proprietor in his direct possession, The remaining 
land was recorded in khata No. 2 the pardhant 
khata of the defendant No 1. Inthe remarks column 
of khata No.1 which consisted of waste and jungle 
lands only, it was mentioned that the raiyats can 
reclaim the land of this khata with the permission of 
the pardhan. ‘In the Record of the customary 
rights of the pardhan (pardhani hakukat) it was 
recorded that the pardhan has a right to settle 
the uncultivated lands of the village. The plaint- 
iff sued for a declaration that he has obtained 
from the defendant No. 4 a permanent raiyati right 
in the land in suit and that the principal defen- 
dants (defendants Nos. 1 to 3) have no right, title 
or interest therein, and for a decree for contirma- 
tim of possession in respect of the land in suit, 
or in the alternative, for recovery of possession of 
the same and also asked for damages and for a 
permanent injunction against the principal defen- 
dants restraining them from interfering with the 
plaintiff's possession over the land in suit and for 
costs and such other relief as the plaintif may 
be found entitled to. Defendant No. 4 was his 
lessor: 

Held, on an interpretation of the entries, that the 
ePlaintiff did not acquire any valid raiyati right 
in the land in suit from the pro forma defendant, 
and that that defendant had no right to make 
raiyati sattlement of the land. Caanp Mus v. Naku 
Mang 1 Pat. 24 
Givil Procedure Code (Act V of 1908)—Inter- 

pretation — Effect to be given to other provisions of 

Code. - .” . 

In construing a particular provisian of the Civil 


`> proceedings — Judgment-debtor 


` cedure Code, 


ea 4 š 
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Procedure Code, the Courts must give, so far as 


they can, to, other provisions of the Code their 
preper and effective meaning in order to attain 


their proper and effective purpose. GHANSZAMDAS 
LAKUMAL v. NANIKRAM KHUBCHAND Sind 240 


S.9. Sxe Arbitration Act, 1899, s. 14 532 


Sn BN, 
Sze Civil Procedure Code, 1908, O. XXI, r. 58 ea 
i 9 
See Execution 34 
Sez Res, judicata 38 
—--——-8. 11, whether exhaustive. Sre Res ee 





—8.11, Expl. IV—Applicability to execution 

not raising @ 
particular objection — Legal representatives, if 
estopped from raising it. 

The ordinary rule is of res judicata are applied 
by analogy to execution proceedings. Where, there- 
fore, wlien A sought to attach property, B did not 
raise the objection that A was a benamidar or that 
decree had been settled in full or that execution could 
not proceed against him, B's legal representatives 
brought on record on his death are estopped from 
raising the objection, as the principle applies to 
matters falling under Expl. IV to s. 11, Civil Pro- 
K. M. Esoor v HANMIDA BIBI 

Rang. 671 


“Ts, 11, Expl. V, O. XXXIV, r. 6—Application 


for personal decree—Personal decree not granted— 

Lffect—Fresh application, if barred. 

An application under O. XXXIV, çr. 6, Civil 
Procedure Code, isnot an application in execution 
but w substantive original application for a new 
decree in the suit. The procedure applying to this 
application would be governed by s. 141, Civil Pro- 
cedure Code. Where, therefore, a definite applica- 
tion has been made for a decree under O. XXXIV, 


. x. 6, Civil Procedure Code,.and no prayer is grant- 


ed bythe Court for passing such a‘ decree, . the 


. provisions of Expl. V tos. 11, Civil Prédcedure Code, 


would apply with the'result that the relief whicb 
was not expressly granted shall be deemed to have 
been refused. Dus Rasv Fazau KARIM Lah.119° 
—8.11, Expl. VI. Sen Res judicata 817 





8.11, O. XXII, r. 5 —Order under O. XXII, 


r. 5, in courseof suit not concerning property 
in dispute in subsequent suit between same parties 
—Whether operates as rcs judicata. 

Where in a proceeding under O. XXII, r. 5, Civil 
Procedure Code, a person is or is not held to be the 
legal representative of a deceased party, the same 
question can be re-agitated in a separate suit, and 
is not barred by the rule of res judicata. An order 


- under O. XXII, r. 5 passed in the course of a suit 


puch a judgmént in British India, 


which does not concern the property in dispute in 
a subsequent suit between the same parties, cannot 
operate as res judicatu. Antu Rarv. RAM KINKAR 
Rar É All. 283 
— S. 13 (b)—Foreign judyment—Suit  on— 
Judgment of King's Bench Division in London in 
summary procedure tn default of defendant's 
appearance—Whether judgment on merils—Suit, if 
can be brought on it in India. ° 
Where in defaul: of appearance of tho defendant, 
the King’s Bench Division in London under sum- 
may procedure passed a judgment, without calling 





. any evidence : 


Held, that the judgment was not a judgment on 
merits within the meaning ofese 13 (b), Civil Proce- 
dure Code, and a suit cannot be” brought solely on 
Dersy MoIntyre 

Cal, 931 


& Co. LID, v, Mirar & Co. 


GENERAL INDEX AS 


xv 
Civil Procedure Code—contd. 


————-s.15(c). See Civil Procedure Qode, 1908, 
Sch. II, para. 8 380 
8. 17. Sse Sonthal Parganas Settlement 

Regulation, 1872, s. 5 

s. 17—Choice under, when can be utilised. 

The choice given by s. 17, Civil Procedure Code, 
can be utilised only if the Code applies to both 
the Courts. NRISINGHA Ozaran NANDY (JHOUDHRY 
v. RAJNITI PRASAD SINGH PC49 
— 5. 20 (C) — Principal and Agent — Com- 

mission agency business — Suit by principal 

against agent--Forum. 

In a suit brougnt by a principal against an agént 
in the case of a commission agency business, under 
el. (c) of s. 20, Civil Procedure Code, the suit can be 
brought either where the contract was made or 
where the accounts are to be rendered and pay- 
ment is tobe made. ANNAMALAI CHETTYAR v, Daw 
Hin U Rang. 397 (b) 
—ss. 39, 41, O. KUI, r. 6—Decree-holder 

obtaining personally copy and certificate—Right to 

take it to Court towhich they are sent or return 
them to Court of issue—Latter course taken— 

Court, if can grant execution. 

It is open to a decree-holder, who obtains personal- 
ly the copy and certificate, either to take the copy and 
certificate to the Court to which they are sent; or, if 
for some reason he does not desire to do so, to return 
the copy and certificate to the Court which issued 
them. If he takes the latter action, then the Court 
which passed the decree becomes again seised of the 
matter, and is either able to grant execution itself, or 
to grant a new certificate for transfer. Mansa Ram 
v. EADRI PRASAD All. 231 
—5. 46—Atitachment of money in pursuance 

of precept—Effect—If money can be paid over 

to another  decree-hoider attaching same after 

expiry of sixty days. h 

When money is attached in execution of a decree 
it cannot be paid over to another decfec-holder who 
subsequently attaches it, but when the money is 
not attached in cxecution of a decree, but in 
pursuance of a precept under s. 46, Civil Procedure 
Uode the effect of which is limited only for two 
months after which period the attachment no longer 
exists, the money attached under the precept can be 
paid over to another decree-holder who subsequently 
attaches it. GURDIAL SINGH v. Kazan OHAND 

















, Lah. 374 
- s. 46—0Object of s3. 46~Indefinite order, 
making attachment under s. 46, permanent, 


whether contemplated. 
- The object of s.46, Civil Procedure Code, is to 
attach property ofthe judgment-debtor in another 
Court in order to Prevent the judgment-debtor from 
alienating or otherwise dealing with it to the 
detriment of the decree-holder till proper proecedings 
for the sale of the property in pursuance of an 
application for execution can be taken, and it is fur 
this reason that the effect cf an, attachment in 
pursuance of a precept is limited to two months and 


. power is given to tne Court which passcd the decreo 


to extend this period of twomonthsin order tu meet 
coutingencics which may arise duc to thg delay in 
transferring tho decree to ékp Court to which the 
precept has beensent. An indefinite order, that the 
attachment had been made permanently, is not onc 





contemplated by s. 46. GURDIAL SINGH v. KHAZAN 

OLAND Lah. 374 
—s 47, 

Ses Agra Tenancy Acie1926, sed (11) °971 (a) 


Ses Civil Procedure Code, 1908, 0, ANI, 1,58 
397 (a) 


. 
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Sue Civil Procedure Code, 1908, O. XXI, 1.90 765 


———*s..42, O, XXI, r. 58—Question as to whether 
a per.onis representative of judgment-debtor, in 
objection case—Whether comes under s. 47. 

Where the question to be decided is whether a 
person is a representative of the judgment-debtor 
and not a question of whether a property had been 
properly attached, tbe matter comes within s. 47 of 
the Code of Civil Procedure, and, therefore, whether 
it was incumbent upon the objector to bring an 
action, an action contemplated by O. XXI, r. 58, is 
quite beside the point. Kuartar Basau v, Sayam Lar 
SINGH Pat. 38 


= 8.47, 0. XXI, rr. 58, 59. 60,63 Sch. IM— 
Powers under s. 47 and O. XXI, rr. 58, 59, 60 
and 68, whether conferred on Collector—Distinc- 
tion between jurisdiction of Collector and Court's. 
Powers under O. XXI, rr. 58, 59,60 and 63, Civil 

Procedure Code, are not conferred on the Collector. 

These rules are inapplicable to questions arising 

between the parties themselves. 

Neither O. XXI, nor any other part of the Civil 
Procedure Code, is declared inapplicable: what is 
enacted is that Sch. III shall apply; and that 
powers conferred upon the Collector are not exer- 
cisable by the Courts: other powers continue to be 
exercisable by the Courts; the jurisdiction of the 
Court is taken away precisely to the extent to which 
it is conferred on the Collector, Sarrappa QURT- 
SATTAPPA V, MAZOMEDSAHEB APPALAL Bom.. 305 


—~——s. 47, O. KUN, r. 92 (3)—Plaintif''s 
husband party to mortgage suit—Preliminary 
decree — Plaintiff's husband dying — Plaintiff 
brought on record—Final’ decree—Sale and con- 
firmation — Plaintif bringing suit” claiming 
paramount title in property - Held, suit barred, 
Plaintiff's husband was impleaded as a party ina 

mortgage suit ashe was a subsequent purchaser of 

a portion oféhe hypotheca included in that suit. 

A preliminary decree was passed in that suit and 

subsequent tothat decree the plaintiff's husband 

died and the plaintiff was brought on record as his 
legal representative. The final decree that was 
passed directed the sale of the properties as direct- 
ed by the preliminary decree. The property was 
sold and the sale was confirmed. Subsequently a suit 
was instituted by the plaintiff for a declaration 
that the decrees end the subsequent execution pro- 

ceedings were not binding on her, as she claimed a 

paramount title to the property as against both the 

mortgagor and the mortgagee : 

Held, that the suit was not maintainable as she 
could have raised the question of paramount title in 
execution proceedings or tried ĝo get the sale set 
aside under O. XXI, r. 92 (3), Oivil Procedure 
Code. e ChinnaTuaver V. LAKSEMI AG. I Mad. 619 


——— —88. 47, 73—Disputes between rival decree- 
holder claiming against each other in distribution 
of assets—Whether fall under s. 47—Appeal, if 
lies. 

Disputes between rival decrec-holders secking to 
attach the same property cr claiming against each 
other in the distribution of the assets or disputes ebet- 
ween joint decree-holglers inter se are not within the 

urview of 8.47 of the Code of Civil Precedure, and 

Fence an order on the point is not appealable. [But 

the Court treated the memorandum of appealas an 

application for revision under s. 115, Oivil PPocedure 

Code.], Muaammap SALAMATULLAH Vv. MURLI Dear 

Oudh 175 (b) 
objectors are 





. e 
por 98,47, 115—Decision that 


__- INDIAN CASES 


“the family of tho 


- [1936 
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repwesentatives of judgment-debtor-- Whether a 
decree— Appealability—Revision, if lies. 
A decision by the executing Court that the ob- 
jectors were representatives of the judgment-doptor, 
is one under s. 47, Oivil Procedure Code, and being 
a’ decree is appealable andthe aggrieved parties 
have no right to apply for revision under s. 115, 
Civil Procedure Code, Subsequent mortgagees taking 
a mortgage during the pendency of a suit on the 
first mortgage are representatives of the mortgagor 
and can be impleaded in the execution proceedings, 
Ram Avtar SARU v. Bats KRISANA All, 926 
—-—- s. 49, O. XXI, r 18—Benami-2 Assignment 
of decree--Transaction benami—Hazecution in name 
of assignee—Judgment-debtor's decree against 
decree-holder—Both executions at same time— 

Decrees, if can be set off—Set off. 

An assignee of a decree can issue execution in 
his own name even though the transaction of assign- 
ment is benami. 

The benamidar holds the decree subject to the 
equities which the judgment-debtor might have en- 
forced against the original decree-holder and, there- 
fore, where the judgment-debtor holds a decree 
against the original decree-holder at the same time 
ag execution is issued against him by the benamidar, 
heis entitled to a set off. TAHIR ALI v. ABDUL GONI 





Doctor Cal. 618 
— S, 51. Sex Civil Procedure Code, 1908, 
0. XL, r. 1 481 


— 5. 51—~All modes mentioned in 3. 5l, if 
open to executing Court, 

All the various modes mentioned in s. 51 ara 
not open to an executing Court in every case; it 
is to be guided by the procedure laid down in the 
schedule, and must resort to the method appropriate 
to each case. ANANDI Lan v. Ram SWAKUP 

All 481FB 
—s, 60— Person living upon trade— Pleasure 
garden surrounding residential house-~House and 
garden whether exempt from attachment. 
A pleasure garden, appurtenant to a residential 








house of a person and not‘used asa source of 
livelihood by him, who relied for his livelihood 
upon trade and contractor’s work, is nob exempt 


from attachment under s. 60, Civil Procedure Code, 
nor isthe house so exempt. Sarpar ALI Kaan v, 
Umar Baxusa 4 Pesh. 621 
———s. 60 — Provincial Insolvency Act (V of 

1920), s. 28 (5)—Righi of maintenance — Attach- 

ability of—Tests —Right of maintenance in the 

form of annuity—Whether exempt from attach- 
ment. ` 

The true test to see if a right of maintenance is 
liable to be attached is whether the right of main- 
tenance intended to be attached is a purely per- 
sonal right, not heritable and not assignabie or it 
is an alienable and heritable right which takes 
the shape of an annuity or has been granted in 
lieu of a share in an estate. If it is the former, 
it will be protected under the provisions of the 
Civil Procedure Code, but if it is the latter, it 
will not be exempt from attachment. 

Where the allowance granted was to continue in 
grantoe from generation to 
geueration and it was granted to him at the time 
when his minor son was putting forward a claim 
to a share in the property and in leu of this 
maintenance and certain other advantages, both 
father and son renounced their right in the estate 
itself: ee, 

Held, that the fhaintenance allowance was not a 
mere right to fulure maintenance ab contemplated 
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by s. 60, Civil Procedure Code, and was not, ther2- 
fore, immune frem attachment. (J2UNI LAL OFFICIAL 
RECEIVER v. JAI GOPAL Lah. 103 
—— *_—s. 60 (m)—Codici!—ITeld on interpretation 
`- that interest created by bequest was contingent and 
not a vested remainder and hence not attachahle. 

The pertinent clause of a codicil was cl. 5which said. 
“The income from this three-sixteenths shall as iong 
as A and W his wife, are both alive, be divided two- 
thirds to the wife and one-third to the husband. If one 
of them dies, his or her shore of the income shall 
belong to the four children, or the survivor of them, 
in equal proportions, and when the remaining parent 
dies, the capital and income shall belong t> the 
children then living in equal proportions.” The testa- 
tor was dead. Both A and W were alive. The 
question arose whether C one of the four children 
referred to in the above clause received merely a 
contingent interest in the legacies within s. 60 (m), 
Civil Procedure Code: 

Held, that the bequest in favour of C was con- 
tingent within the meaning of s. 60 (m), Civil Pro- 
cedure Code, and not a vested remainder and was 
not liable to attachment and sale. PESTONJI Burcasr 
v, Patrick H. ANDERSON Sind 206 
- 58, 63, 73—Rateable distribution — Two 

_ persons getting decrees in two different Courts 

_ against same judgment-debtor — Same property 

„ attached—One getting his execution transferred to 
other Court—Claim for rateable distribution in 
assets realized by another. 

A and B had obtained decrecs against X in Courts 
of Subordinate Judge, Second and Kirst Class, respect- 
ively. In execution both had attachod the same pro- 
perty inthe respective Oourts. A gothis execution 
transferred to Subordinate Judge, First Class, where 
B's execution was prcezeding. The property was sold 
in execution of B's decree, A claimed rateable dis- 
tribution : 

Held, that the Court of Sub-Judge, First Class, 
was the proper Oourt to deal with matters mention- 
ed in s.63, Civil Procedure Code, and the question 
of rateable distribution of assets is amatter which 
falls under that section, As soon as the proceedings 
relating to the execution of the decree of the petitior- 
er were transferred by the Sub-Judge, Second 
Class, to the Sub-Judge, First Class, the petitioner 
became entitled to a rateable share in the assets rea- 
lised by the Sub-Judge, First Class, and no further 
application for execution in such Court was neces- 
BALMOKAND v. Ram Saran Das Lah, 59 


812 

Ser Oivil Procedure Code, 1908, O. XXI, r. Ia A 
ane ——§, G4— Purchase void by reasonof being 

contrary to attachment—Attachment ceasing—Pur- 

chase, whether revives or still remains void. 

The claim referred to in s. 64, Civil Prccedure Code, 
is the claim of the decrse-holder enfcrezable under 
the attachment. Ifa purchase is void by reason cf 
its being made contrary to an attachment, it dces 
not revive by reason of the attachment ceasing. An 
alienation which is null and void because made 
during an attachment wuich was subsisting cannot 
be validated by the removal of the attachment. 
Bavrenpra Nata KUMAR v, Joonus Hast ABDULLAH 
Cal. 812 

to be 








> s. 64, Expl. 73 —Private transfer 
void must be contrary to attachment. 
A privats trausfer in order tu Bg void must be 
contrary to the astechment, 
A claim for yvateabla distrioution of agse’s in 


. 16454 i h= I 
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erder to be enforceable mustesatisfy tha conditions 
laid down in s. 73 of ths Civil Proceduro Code. In 
the Explanation to s. 64 the expression “claim for 
the rateable distribution of assets“ must be taken 
tə mean claims for the rateable distribution of 
assets which ara enforceable and under the provi- 
sions of s. 73 no such claim is enfore2able until 
assats are recsived by the Court, Without assets, 
what the Court has before it is meraly an applica- 
tion for rateable distribution. 

Property was attached in execution of a decree. 
Another decree-holder who had applied for exeeution 
against thesame judgment-debtor, applied for rate- 
able distribution. Before tha execution sal, the 
judgment-debtor transferred the property and a 
part of the consideration was paid tothe ettaching 
crelitor who got his case dismissed for want of prc- 
secution a3 partly satisfied. The execution of ths 
other decree-holder was a's» dismissed and he again 
took out execution and attached the property 
transferred by the judgment-debtor. The purchasar 
preferred a claim under O. XXI, r. 58, Civil Proce- 
dure Code: 

Held, that the transfer by the judgment-debtor 
not being contrary to attachment, was not void : 

Held, also that asthe d2cree-holder had not him- 
s2lf attached the property and as the a‘tachment 
had come to an end, he had no enforczable claim 
under the szid attachment. Propop: CAANDRA 
MALLIK v. DEBENDRA Nata DUTTA Cal. 587 

—s.66, cl (2). Sse Civil Prvcədure Code, 

1908, s. 109 (c) 2 
ss. 68 to 72, Sch. Nl—Collector, executing 

decree, tf can go behind it — Courts power to 

consider validity of decree transferred to Collector 
for execution—Civil Court's power io determing 
whether land is liable to attachment. 

It isnot open to the Collector executing a deeres 
transferred to him for exezsution to allow the valis 
dity of the order for sale to bs questioned, In 
that respect he can be inno better position than 
a Court executing a decree transferred to it; he 
cannot go behind the decree, 

The mere fact that the carrying out of the Court's 
order has been delegated tu ths Collector cannot 
deprive the Court of jurisdiction to consider the 
validity of the order. 

The Civil Gourt retains jurisdiction anil cən- 
sequently the appeal lies, over the questions whether 
the lands are liable to be attached in execution 
and whether the appellant has a saleable interest 
in them ; such questions cannot be determined by 
the Collector, SatrappaA GURUSATTAPPA v, MAHOMED- 
SAREB APPALAL Bom, 305 

S. 70, Sch. Ibl—S. 71, if alters powers of 
judizial oficer—Court’s authority tə sce that 

Collector does not exceed his powers. ° 

Fer Tyabji, J.— Section 71, Civil Procedure Code, 
doces not alter the essential nature of the powers 
exercised by the Collector. Whats. 71 docsis to 
throw the same protection on the Collector and hig 
subordinates as that which guards julicial officers, 

The authority to se that the Collestor does not 
exceed his powers continues in the Court, though 
r. 17 made by the Local Goverp) ent (Bom), pre- 
cludes appeals to the Civil Cotirts against orders 
passed inthe exercise of jurisdiction aerived from 
Sgh. III or the rules made under s. 70, Civil Procedure 











Code. Sagrappa Gurusatrappa J, MAHMEDSA EB - 
AYTaLaL Bom. 305 
= s. 78, í e 
SEE Oisil Procedura Code, A908, s. 47 175 (b) 
tz Civil Procedure Coce, 1908, s, 63 59 
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NI Epo aute Godé geonk. a 
ad. 73 Persons entitled to rateable distri- 
© bitte,” when can impeach private alienation. 

- Persons entitled to rateable distribution have the 

. Wfght-to impeach the private alienation only if the 
attachment under which they make a claim is sub- 
sisting, Vropopa C.ANpRA MALLIK v. DEBENDRA 

Naru Cal. 587 
-——— 8. 73, Q. XXI, r. 72—Permission to set off 

“purchase money against decree debt, whether affects 

“valid claims to rateable distribution— Application 

made before amount to be deposited for other 

„creditors is  determined-Hight to rateable 

distribution —‘Realisation of assets, date of— 

“Execution petition formally dismissed on giving 

‘time to judgment-debtor—Right torateable distri- 
` bution. 

: Permission to set off granted to a decree-holder 
winder O. XXI, r. 72, Civil Procedure Code, can 
only be subject tothe right of other decree-holders 
to rateable distribution given by s. 73. 

“The rule according to which in an ordinary care, 
Where no question of rateable distribution can arise 
and a set-off Has~been allowed the date of the sale 
ig to, be regarded as the- date on-which the assets 
are realised, cannot “apply to a case where there is 
a valid claim torateable distribution. Ina case 
like this the assets cannot be deemed to have been 
realised by the Court until the amount for which 
set off could be allowed is determined and the 

“balance is actually deposited in Court hy the decree- 
holder. An application fòr ‘execution made before 
the. balance amount is 80 deposited must be deemed 

tó have been made before assels are realised b 
the Court for the purposes.of s. 73. = 
"Whére time is given to a judgment-debtor and 

an applitatién for execution is formally dismissed 
on this*ground, the giving of time merely postpones 
the issue of process against a judgment-debtor, 
The order does not in any way destroy or suspend 
the right of, the decree-holder to apply for execu- 
tion. It does hot validly or legally dispose off the 
execution petition which must be deemed to be 


pending for the purposes of s. 73, Civil Pro- 
eedure Gode,- RAMANATHAN COHETTIAR V, ALAGANAN 
QaETTIAR Mad. 209 
———8, 92—Appeal relating to trust on behalf of 


"Muhammadan community—Petition by member of 
„community tobe made party, in case appellants 
„were unwilling to continue appeal—Fresh sanction, 
if necessary. 

“In an appeal relating to a trust under s. 92, 
Givil Procedure Code, on behalf of the Muhammadan, 
community, ,& petition was made to the effect, 
that if the original’ appellants did not wish to. 
prosecute the-appeal and alloy the appeal to be 
dismissed, the petitioner may be added as a party 
and appellant on record so that he may proceed 
with the appeal: oa ta 

Held, that the petitioner being a member of the 
Muhammadan community was interested in the trust, 
and as such, the suit having been properly laid. 
and the necessary sanction of the Collector of the 
district having been obtained, it was not necessary 
for any member of the public to obtain a freshe 
_ganction®to carry on the appeal, Gozam RABBANI v. 
ABUL Kuair Anmap Afr Cal. 67 
——— 8. 96. Sze Appeal 75 

s. 96 (3), O. XXIH, r. 3, O. XLIN, r.1 (nt) 

—Order record ing compromise under @ XXIL, 

r. 3—Appeal from such order, 

A veferenze to s. 96, Civil Procedure Code, shows 
quite clearly thet ther® is a clear and distinct 
“pronibition of appeals against decrees passed by a 
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Court with the consent of the parties. But s. 96, 
Civil Procedure Code, clearly applies only 19 a case 
of a decree by consent of parties while O, XXIII, 
r. 3, Civil Procedure Code, clearly applies to anerder 
recording a compromise and O. XLII, r. J, 
cl. (m), Civil Procedure Code, allows an. appeal 
against an order passed under r. 3, O. XXII, Civil 
Procedure Coce. Guanssampas LOKUMAL V. NANIKRAM 
KEUBC3AND Sind 240 
s. 100. Ser Appeal 75 
$.100—Legal effect of proved or admitted 

facts not properly appreciated by lowgr Appellate 

Court—Whether affords ground for second appeal, 

Where the lower Appellate Court has net proper- 
ly appreciated the legal effect of certain proved or 
admitted facts, there isa question of law involved. 
and a‘,second appeal is competent. PARMODI CAND, 
v. NARAIN SINGH Lah, 81. 


S} 100—Second appeal—Finding of fact 
No second appeal lies on fact even though theres) 
gross dnd inexcusable error. -à A 
There is no jurisdiction to entertain a secend’ 

appeal on the ground of an erroneous finding ch 

fact, however gross or inexcusable the, error mayi 

seem to be. he + 
Attempts to argue -in Second Appeal questions 

of fact deprecated. NEELAM THIRAPATIRAYUBU w, 

SECRETARY or STATE FOR INDIA IN CouncIn Mad. 93 

òm m §,100-—Question whether new tenancy has 
been created—Whether a pure question of laiv. 
Whether anew tenancy has been created can 

never be said to bea pure question cf law; it is 

a question of mixed fact and law anda  questicn’ 

which certainly depends upon a number cf facts,” 

Puna Brat v, KESHAB RAWI THAKUR Pat. 538 

s. 104 (a)—-Order rejecting objections to 
aboni Appa if lies—Decree on award—A ppeal,— 
if one under s. 104 (a). as 
No appeal lies against an order of thé ‘District- 

Judge rejecting objections made to an award and 

passing a decree on the award. It is not an appeal’ 

from the decree ; it cannot-be an appeal under cl.- 

(a), s. 104, Part I, Civil Procedure Code, as cl. (a). 

Telers to orders superseded and not to orders refus- 

ing to supersede, The distinction is obvious from 

the wording of cls. (d), (e) and (f) of the same section, 

Nor can the order be one modifying or correcting 

the award. Itis an order refusing to do so. No 

appeal, incidentally, can also lie ogainst the decree 
itself, on the ground that the award: was nota valid 

one. Ma News v. U Min Sin’ Rang. 890 

—-—— 5, 104 (2), Sze Civil Procedure Code, 1908, 

- O. XXI, r. 90 765 

——-8. 105 (2)—Order refusing to set aside 

~ abatement, if can be challeriged in appeal from, 

= decree. - As hee 

Section 105, sub-s. (1) of the Civil Procedure Code, 
does not make any distingtion between an-appeal- 
able order and a non-appealable order, AU that 
this section says is that if there is an order of remand, 
made that order cannot be. challenged in an, 
appeal against the decree. All cther orders 

“affecting the decision of the case” pissed in n 

suit can be challenged in an appeal against the 

decree whether those orders are appealavle or not, 

An order refusing toset aside an abatement is an, 

order which affects “the decision of the case.’ 

This order has the effect of dismissing from 

the suit the legal representatives of ~ the 

deceased peson? Who are not brcught in time; 
such order can, therefore, be challenged in am- 
appeal from the decree in the sult in which this 








. 7 @ 


e e è 
Vol 163) GENERAL INDEX te is 
Clvll Procedure Code—contd. ber SS Civil Procedure Code~contd. = titi‘ 


order is-passed.. Pyart-Mowan PAL v, BRAEMANANDA 
Barna Sarma : ; Cal. 700 
m —— S, 107=-Scope of. 

S@Mtion 107, Civil Procedure Code, merely refers 
to powers and duties of en Appellate Court and 
not to the effect of its orders, Muxaras Kuan v. Ras 
Nawaz Kran Pesh. 462 
8.107 (2). 
`- Bae Civil Procedure Code, 1908, O. XVII, rr. aoe 


Ser Civil Procedure Code, 1908, O. KAT, r. 1 ome 


. 

s. 109 (c)—Reference under s. 66, cl. (2), 
Income Tax Act—Question whether interest paid 
to partner on capital is allowable deduction 

- under s. 10 (2) (iii), Income Tax Act (XI of 

« 1922)— Question, held not of great public or 
privale importance. A 
Before granting leave to appeal to the Privy 

Council, the High Court should be satisfied that the 

case is a case of such importance as would warrant 

a certificate . under s. 109, cl. (c), Oivil Procedure 

Code. The reference .submitted by the Income-tax 

Commissioner under s. 66, cl, (2), as to whether in 

a particular case the interest paid to a capital- 

list partner on the capital borrowed from him, is 

an allowable deduction from the profits earned, under 

s. 10 (2) (iii) of the Income Tax Act and the deci- 

sion’ given by the Court are prima facie not of 

public. importance, much less of great public im- 

portance cr of great private importance especially 

when the amount by which the assessee Jas bene- 
fited: is cnly about Rs, 300, >- 

, The advisability of conferring a power upon ths 

High ‘Courts to impose a condition in fit case, at 

thé time cf granting leave to the Frivy Council 








(at any rate in cases falling under s. 66-A (2), 


Income Tax Act) whatever may be the result of 
the appeal, the appellant should pay the costs of 
the other party as between solicitor and client 
suggested. 
Mussrs. TEJBHANDAS MOTUMAL | Sind 275 
ss, 109, 110—Hêld on facts that value of 
. subject-matter in Court of first instance exceeded 

: Rs. 10,000 and plaintiff's case was 
. for certificate under s. 109 (c). 

. Where the question between the parties is whether 
the plaintiff shall receive and continue to receive 
from the defendant royalties in respect of coal rais- 
ed, for ihe period of 999 years under a lease, the 
minimum royalty payable being Rs, 3;200 per annum, 
the liability being of a recurring nature, the value 
of the subject-matter of the suit in the Court of first 
instance exceeds Rs. 10,000. 

“Where in the above suit, the claim is opposed 
by the ‘defendant on the ground cf want of title in 
the ‘plaintiff and also non-liebility under the lease, 
and the claim is decreed in appeal as regards the 
claim to royalty was concerned, buton the question 
of title, an adverse finding was given, and leave to 
appeal to Privy Council is granted to the defend- 
ant, and there is a substantial question of law in- 
volved, leave to appeal against the adverse finding 
an question of title, should be granted to the plaint- 
iff, asa fit and proper case for certificate under 
s- 139 (9, Civil Procedure Code. Ray Kris:na 
Prasad LAL” Sincua Deo v, BARABANI Coat CONCERN, 
Lrp. Cal. 731 
88.109, 110— Judgment not one of affirmance 








. — Substantial question of lau, must exist for” 


. granting of leave to appeal—High Court modifying 

. detree on oneepoint but’ affirming it on another 

» Lydgment, if one of. afirmance: -- =" - Ao S 
2 e- 


COMMISSIONER OR Income TAx, BOMBAY v. 


fit and proper 


“In an application for lé#we to appeal to the Privy 
Council, if the judgment of the High Court $% one of 
affirmance, it is necessary for the applicant to show 
that there wag ‘some substantial question of 
law within the meaning of s. 110, Civil Procedure 
Code. When the Appellate Court modifies the origi- 
nal decree upon a ‘single point and that completely 
in the applicant's favour so that he has no further 
grievance in that matter, he cannot, because of that 
modification, have a right to an appeal on other 
points on which the Courts have concurred, with- 
out showing a substantial question of law. 

Where the amount is a question in dispute, the 
fact that ‘the Courts differ and that the higher 
Court differs in favour of the applicant does not 
mean, that the decision is one of affirmance. The 
fact that the applicant has succeeded and succeeded, 
altogether so that he has no furtner grievance in 
that matter, does not mean that he can without 
showing a substantial question of law, have a right 
to litigate upon other points upon which both the 
Ccurts have been in agreement. MAHABIR PRASAD, 
b, BRIJ MOHAN PRASAD Pat, 139 
~——— $, 110. Seg Civil Procedure Code, 1908, s. 109 


139,731 
-—— $, 115. 

See Bengal Tenanoy Act, 1885, s. 173 (3) (8) 761 
See Civil Procedure Code, 1908, s. 47 926 
Ser Civil Procedure Code, 1908, O. XXT, r. 58 ; 
397 (a). 

Ses Oudh Rent Act, 1886, s. 116 930 
Sze Practice 449. 


8.115—Court not assuming jurisdiction due 
to misconstruction of section—Interference under 
- s. 115, whether called for. : 
Where a Court having jurisdiction to | decide an 
election petition, under the Bengal Municipal Act, 
misconstrues a section of the Act in deciding’ 
it, it does not exercise its jurisdiction illegally or 
with material irregularity as to call io? interference 
jn revision under s. 115, Civil Procedure Code. 
BIRENDRA LAL CHAUDHRY V. NAGENDRA Nata MUKERJEB' 





Cal. 573- 
———-§.115—Determination in cause must be 
found upon case to be found in pleadings—~ 


Plaint alleging amount already paid—Case based 
in allegation in evidence that payment is to be 
made at future date accepted by Court—Decree in 
case not found in pleading—Illegality in exerctse 
of jurisdiction. 

Dae Metenmination in a cause must be founded - 
upon a case either to be found in the pleadings or 
involved in. or consistent with the case thereby 
made, In a suit brought by a surety against the" 
principal debtor there is an essential difference . 
between a plea of payment of the debt by the’ 
surety and a plea’ that a bond has been exeputed- 
by the surety in favour of the creditor for pay- 
ment of the principal debtor's debt at some future 
time, Consequently, in accepting a case by surety 
against the principal debtor founded on an allega- 
tion made in evidence that payment was to be made 
under a bond at some future time but had not yet 
“heonemade, when the plaint averred that payment 
had already been made, the Jydges of the lower 
Court decree the suit on a case which was not to 
he found in the pleadings and was inconsistent 
therewith, it must, therefore, be held that in the 
exercise @ their jurisdiction they acted illegally - 
and with material irregularity. Muruswamy v. 
KaAYAMBOO Konan e. >» Rang “668 
§.115—Framing of. issues—Burden of proof. - 
çast on wrong party—Revision— Maintainability, 
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. A Ccuitin framing igsnes or refusing to - frame . of matter due to non-compliance of order —Effect 
issues ‘esides a case’ within the meaning of s. 115, —S. 148, if can be applied. 
Civil Preezdure Code, if the onus of proof is involv- The application of s. 148, Civil Procedure Code 


ed in the form of the issue; and if the burden of dsp2nds on the question whether the matter® has 
poof is thrown onthe wrong party it acts with been finally disposed of by the Court and the Court 
irregularity. The question whether the irregularity is ssized of the matter and has control over it or 
js mater.al depends cn the circumstances of the not. If the order is not final and the Court retains 
cass, NATESAN CHETTIAR v, MARIYAYEE AMMAL its control over and is seized of the matter, it has 

. Mad. 809 full power to make any just and necessary order 
S.115—Government of India Act, 1915, therein including in appropriate cases the extension 
(3&6 Geo. V, CO. 61), s. 107—Bengal Municipal Act of time and-s. 148, Civil Procedure Code can be 
(III of 1881), ss. 48, 36 —High Court, if can applied. On the other hand, if the aliect of the 
interfere with order of Election Court under s 115, order is that in the event of non-compliance it 
Civil Procedure Code,-Such interference under operates automatically and without further inter- 





s. 107, Government of India Act, propriety of— vention of the Court, the section cannot be applied 
“District Judge” whether persora designate. for the obvious reason that the Court ceases to be 
The terms cf s. 43 of the Bengal Municipal Act seized of the matter and becomes functus oficio. 
are sufficiently wide to exclude interference by the Gaya DIN v. Latta PRASAD All. 554 
High Court under s. 115 of the Civil Prcczdure Code. WM———-s.149— Discretion to accept court-fee at 
The “District Judge” referred to and contemp- any stage—Court receiving court-fee after expiry 


lated by s. 36, Bengal Municipal Act, is not a of period—Plaint, if validated retrospectively. 
persona designata but is the Court of the District Under s, 149 of the Code of Civil Procedure, a 
Judge and the High Court has power of superin- Qourt has discretion at any stage to accept the court- 
tendeie) under s. 107 of the Government of India fee, Section 149 of the Code of Civil Procedure has 
Act over it. The High Court can, therefore, under pean introduced to set at rest the carlier disputes, 
thes3 powers order the District Judge to hear a and it gives wide and unfettered discretion to the 
petition which helas on an erroneous view of law, Court to accept court-fees at any stage, and if the 
refused to hear. y Court receives the court-fee after the cxpiry of that 
Quere.—Whether an Act of the local legislature period, the instrument is validated retrospectively 
passed with the previous sanction of the Governor- ag from the date ofits presentation, MATA BAKHSH 








eneral js competent to take away any of the powers inca v. AJODHIA BakesHu SINGH Oudh 770 
cf the High Court. Nara Narayan MANDAL Y. AG. ORB s. 150— Refers to change of territorial 
OHANDRA GANGULI Cal 735 limits of Court's jurisdiction and not to mere 

s. 115—Lower Court wrongly construing’ distribution of work among Courts exercising 
section, and refusing toentertain application— same jurisdiction. 


Revision. Section 150, Civil Procedure Oode, refers to the 
` Where the lower Court under an erroneous con- change of the territorial limits of a Court's juris- 
struction of a section of an Act has refused to enter- diction by notification or by special order and not 
tain and decide an application which the statute tO a mere distribution of | work among Oourts 
directs him te decide, the matter is clearly within the exercising the same jurisdiction. Daey NATH Sana 





paty loir of s, ub oe the Civil Procedure Code. Roy». eee Sana Roy Cal. 622 
UNARBERINISSA V, GOPENDRA P = . . . 

CS 0. XXE r. BB Custody Ooae Ser Limitation Act, 1908, Seh. T, Art, 163 274 
deciding question of priority—Revision, com- See Presidency Towns Insolvency Act, 1909, a 


. petency of. S 
Where the custody Court decides that a certain ———— 8. 1I51—Amendment —One of joint decree- 


person is not entitled to any priority, no revision holders applying for execution of his share only 
can be entertained by the High Court under s. 115 .— Application dismissed—In appeal, application 
Civil Procedure Code, simply because the judgment - towed to be amended by making it one for entire 
of the custody Court is‘erroneous ona question of amount and for benefit of all decree-holders— 
law, The custody Court has jurisdiction to decide Decree-holders kept out of their dues for many 
the question of priority, and whether the decision years already—Amendment -held, to be in interest 
is right orwrong, itcannot be saidthat it had of justice and justifiable under circumstances. 

acted with material irregularity in the exercise of One of the several joint decree-holders made an 
jurisdiction. Sista BANKING & I[NDUSTRIAL Co., Lrp application for execution of the decree in respect of 
v. Dirty Man Harpran Lah. 584 his share only. On the objection by the judgment- 


debtor, it was dismissed. In appeal, the applicant 
——* ss, 115, 64, O. XXI, r. 63— Execution was allowed to amend the execution application by 
‘proceedings—DParties defining their respective making it one for the realization of the entire 
rights—Hemedy of aggrieved party is to file suit amount and for the benefit of all the decree-holders, 
under 0, XXI, r. 63—Interference under s. 115, who were already delayed by the judgment-debtor 
“Where the parties to the execution of a decree for many years. At the time of the amendment, 
clicos3 to define their respective rights, it is open there was no question of limitation: , 
to the aggieved pariy to file a suit under O. XXI, e Held, that the objection of the judgment-debtor 
1.64 cf the Code of Civil Procedure. Consequehtly was only technical and the amendment was obvious- 
it weuld not be proper for the High Court to inter- .ly allowed in the interest of justice and was justi- 
fere under s. 115 of the Code cf Civil Procedure at fiable under the circumstances of the cafe. ROsINI 
the instance cf the aggrieved party. BHUPENDRA NATA? Kowar Roy v. Krisaxa Prosan Roy Cuoupury 








Erag neces Hast ABDULLAH oF 5, Borgr Dorp 4 Cal. 680 

PANEN ALE ITA sot al. 812 ————s.151—Court, if has power to order refund 

0 ee See Civil Procedure Code, 1908, of court-fees augidéer s. 151, apart from powers 

14 7 i ; 892 „under Court Fees Act, or other e Acts—Express 

8.148, scopeof—Court ceasing to be seized provisions of law allowing refund of court-fees' 
i e . 
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Court, if can otherwise order refun® under 
inherent powers—In absence of specific provision 
Court should act on principles of equity and good 
Anscience. 

The Courts have no power to order a refund of 
any court-fee under s. 151, Civil Procedure Code, 
and apart from the powers given by the Court Fees 
Act, or by special sections of other Acts which 
directly authorise refunds. 

Where a specific court-fee exigible under the 
Court Fees Act has duly been paid, and in the Act 
express provisions are inserted setting forth the 
circumstances in which a court-fee can be refund- 
ed, the Court has no jurisdiction in the exercisa 
of its inherent powers or otherwise than as therein 
prescribed to order that the court fee chargeable 
and paid shall b> refunded to a litigant. In so 
holding the Curt is acting in consonance with 
both principle and authority. Where, however, no 
specific rule or provision of law is applicable in 
the particular circumstances of a case, the Civil 
Procedure Oode does not affect the power and duty 
of the Court to act according to equity, justice and 
good conscience, though in the exercise of such 
power it must be careful to ses that its decision 
is based on sonnd general principles and is not in 
conflict with them or the intentions of the legisla- 
ture, 

Therefore, where a court-fes has been paid by a 
litigant of a larger amount than that exigible under 
the Court Fees Act, the Court has inherent juris- 
diction to order that the excess court-fee be refund- 
ed ex debito justitie, If the Court does not possess 
jurisdiction to pags an order that the excess court- 
fee be refunded,it is not the duty or function of 
the Court to issue eleemosynery recommendations 
for the purpose of enabling a litigant to present a 
memorial ad misercordiam to the Revenue Authorities. 
CHookKALINGAM AMBALAM v. Mauna TIN 

Rang. 340 FB 
8. 151— Excess court-fees paid—Case not 
falling under ss. 13, 14 or 15, Court Fees Act— 
Refund, whether can be directed—Suit for enhance- 
ment of rent under s. 7, Bengal Tenancy Act (VIII 
of 1885)—Court-fees paid in excess—Held, High 
Court could direct refund—Court Fees Act (VII 
of 1870), ss. 18, 14, 15, Sch. I, Art. 1. 
The High Court can interfere under s. 151, Civil 
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Procedure Ccde, in a case not governed by ss. 13, 14, > 


15, Ccurt Fees Act, and direct a refund in cases 
where excess court-fee hes been paid and obvious 
injustice has been done. 

Where in a suit for enhancement cf rent under 
8.7, Bengal Tenancy Act, the plaintiif pays court- 
fees on the basis of the enhanced rent both in the 
plain and the memorandum cf apyeal, whereas 
the proper ccurt-fces payable is, the amcunt pay- 
abla on the difference between the rate claimed 
and rate pa:d, under Sch. I, Art. 1, Court Fees 
Act, the High Ccurt can dircet refund of the excess 
amount paid, KUMUD Nata Das Sa Av. GOVERNMENT 
PLEADER Cal. 222 

of 


s. 151— Exercise inherent powers, 
principles of. 

Section 151, Civil Procedure Code, does not invest 
the Ccurt with any new jurisdiction, but merely 
teiterates aeprinciple of the common law. The Court, 
however, is bound to exercise its inherent powers 
caatiously and with circumspection, and it is not 
at liberty to do so where the order proposed would 
contravene any principle cf*“tlfe common law or 
equity, or weuld affect a matter in respect of 
which provision has been made by statute either 


. 
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expressly or according'eto the true intendrment 
thereof. CEOCKKALINGAM AMBALAM v MAUNG Tin 
Rang. 340F B 
s.151— Order under — Appeal, if lies. 
So far as the Lahore High Court is concerned, 
no appeal lies from an order passed by a Court in 
exercise of its inherent jurisdiction under s. 151, 
Civil Procedure Code. Mac.1 Mar v. Gaxpat Rar 


Leh, 121 
———- 8. 152— Refers to correction and not 
amendment of decree. 

Section 152, Civil Procedure (cde, refers not to 
an amendment of but to a correction of a decree 
and the section also contemplates the correction of a 
decree by the Court ofits own motion. Lacumrnar 
Sind 30 

O. 1, r. 3—Suit to recover possession of land 

— Defendant claiming to be tenant of another— 

Such person, if a proper party—His predecessor-in« 

title, whether also proper party. 

If A sues to recover possession of land from B 
and B claims to bein possession as the tenant of X, 
X might frequently be a proper party to the suit, 
but X's predecessor-in-title cannot be a proper party 
to such a suit and an order directing him to be im- 
pleaded in suit is wrong. N. E. S.P. A. OHETTYAR 
FIRM y. LETCHMANAN KONAN Rang. 630 

O.1,r.8. See Res judi:ata 817 
——— 0. l,r. 8—Applicability to petitions which 
canbe heard and tried as suits—Petition to set 

aside award under s. 14, Arbitration Act (IX 

of 1899)— O. I, r. 8, whether applies. 

Rule 8 of O. I, Civil Procedure Code, applies to a 
petition for seiting aside an award under s. 14, 
Arbitration Act. Order I, r. 8, is only a rule 
of procedure male for the purposes of convenience 
and saving of trouble and expense, and there is no 
reason why a petitioner should be prevented fram 
making use of itfor the sake of the same conveni- 
ence and for saving trouble and expense, if the 
respondents are numerous and in the sama interest 
ani the petition is one which can be heard and 
tried as a suit. It is for the Court whilst granting 
the permission under O. I, r. 8, to consider whether 
the particular petition cr application cin be tried 
as an crdinary suit. A p2tition for satting aside 
an award under s. l4, Arbitration Act, is such a 
petition. ABDUL QANI SUMAR v. heceprion (OCMMITTEK 
OF TE 4671 INDIAN NATIONAL CONGRESS Bom. £32 
———-- O11, r. 8—Publis right—Suit against 

Muni.ipality for removal of obstruction — Publi: 

equally affected as plaintiff—Plain:tf not suffering 

cny special damage—Suit must be in representative 
capacity. 

Where a plaintifs brings a suit against a Muni- 
cipal Committee for removal cf an obstruction on 
the public road, by which the public is aually 
affected as the plaintiff and be has nat suffered 
any special damage, he being one of the numer ng 
persons atiected by the obstruction and having 
same interest in the matter. The proper course for 
him is to bring a representative suit in conformity 
with the provisions of O. I, r. 8 of the Civil Pro. 
ced Code. Bir BIKRAM Kis ORE MANIKYA Ba ADUR 
p. CAAIRMAN, MUNICIPALITY, CUMILLA Cal.109 
o. nl, fr. 1, 2.a). Ses Punjab Courts, Act 

1918, s. 46-A as amended by Act, 1422 524 
kd --O, IH, r,4—Presentation of appeal, whether 
amourds to “pleading ”"—Pieader appearing for 











another engaged by party—Such Pleader presenting 
appeal—Presentation, tf, proper, . 
A Pleader who appears on Behalf of another 


Pleader engaged by a party, can appear for the 


d 


Keil 
Citit Procedure Code—céntd. 


latter Pleader only “ to plead *on-behalf of the party, 
but he Mas no power “to act” on his behalf with- 
out a documentin writing being executed in his 
favour inthe manner prescribed by O. 1H, r. 4, 
Civil Procedure Code. 

Ths presentation of an appeal amounts to ‘acting’ 
-and not ‘pleading’. Consequently an appeal presented 
by a Pleader appearing on behalf of another Plea- 
der engaged bya party, without a document under 
O. Ill, r. 4, being executed, cannot be said to have 
been properly presented, K. L. Gausa v. Inpo-Swiss 
Traning Oo, LTD. Lah. 141 
4 TO, VI, r. 7, O. XL, r. T—Order rejecting 

laint—Power to review without notice. 

Where a plaint has been rejected after ample 
time has been given not merely for finding of the 
requisite court-fee but fcr putting Counsel in pos- 
session of all the relevant facts which he could 
urge as an excuse for the delay, then even assum- 
ing that an order rejecting a plaint can be re- 
viewed wi.hout notice, it will be necessary to give 
‘the other side an opportunity at the earliest possi- 
ble moment of contesting the propriety of the re- 
view. : A 
 Quaere:~Whether or not an order rejecting a 
plaint can be reviewed without notice. KASTAURI 








VARADPANAMMA V. THANAMALA MUNISWAMI REDDI 
Mad. 96 
Oo. VI, r 6, O: XX, r. 19—Set-o7f, if 


limited to set-off under O. VIII, r. 6—Suit for 
arrears of rent on basis of lease—Set-off arising 


|“ under lease, if can be claimed. 


The Civil Procedure Code rce:gnizes that a set-off 
is not limited to the set-off which is pleaded under 
O. VIII, r. 6. A eet-off arising out of a claim by 
the defendant under Icases in a suit for arrears of 
rent under the leases is a matter properly consider- 
éd in the suit and is an admissible claim within 
the provisions of O. XX, r. 19. Kamar DEVI v. 
Dr. O. KuupamaD All. 872 

O.1X, r. 9. Ser Civil Procedure Code, 1908, 
O. XVII, rr. 2, 3 556 
—-——0. 1X, rr. 9,13—Conditional order, if 

contemplated by r.9—Restoration of case dis- 

“missed in default—Conditional order, legality of. 

Order IX, r. 9, Civil Procedure Code, clearly pro- 
vides for the’ passing of a conditional order. An 
order restoring a case dismissed for default on 
condition of the payment of a reasonable amount of 
costs to the opposite party within a time fixed by 
the order is not an illegal order but on the con- 
trary is an order contemplated: by O.IX, r. 13, 
Civil Procedure Code. The effect of an order that 
in ‘case of default of payment of casts upto a cer- 
tain date, the application would,stand dismissed is 
that as soon asthe time fixed in the order expired, 
the apglication stood zs dismissed and the Court no 
longer remained seized of the application, Gaya Din 
v. Lata PRASAD All. 554 
La OO, IX, r. 13. Sze Execution 34 
—O. IK, r,13- Order setting aside ex parte. 

decree —Omission to state reasons —Propriety. 

While itis very desirable that a Gourt which 
sets aside an éx:parte decree should state why it 
thinks th® the decree should be set aside, O. "IX, 
r. 13, Civil-Procedur® Code, does not make it obli- 
gatory for the Court to state its reasons, VENKATA- 
RAMA AIYAR y. RAMASWAMI AIYAR Mad. 732°% 
~——— O. IX, rr. 13, 14—Mortgage suilgPerson 

impleaded as defendant being subsequent purchaser 

of pert of mortgaged eo d aa wa ‘opposite 
party'—Order setting asi® ex parte decree without 
notice to him—Legality of. 
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‘No x parte decree shall be set aside unless the 
opposite party has received notice and has had an 
opportunity tobe heard. Where a person.has been 
impleaded in a mortgage suit being a subsequent 
purchaser of a part of it, and he has not acquired 
any advantage under the decree, he cannot be des- 
cribed as an opposite party and an order setting 
aside an ex parte decree without notice to him 
cannot be said tobe illegal. The fact that he may 
have..obtained some subsequent advantage by sale 
of the-property or by purchasing the property sold’, 
possibly at a favourable price, is no reagon forre. 
garding him asa person benefited by the decree 
itself, Nanpan SINGH v. Sunpar Kuar - All. 226 
———-—-0. XVII, rr. 2, 3—Applicability of O. XVII, 

r.3—Order under, when can be passed. 

In order to attract the provisions of O. XVII, 
r. 3, two conditions must co-exist. First the ap- 
plication for adjournmeut must be at the instance 
of the party to suit applying for the production 
of evidence and the second condition is that there 
must be some materials on which the Court can 
proceed to pass judgment. Where these conditions are 
not fulfilled, the proper course for the Court is to 
pass an order under O. XVII, r. 2, Civil Procedure 
Code. Mrxse MARAK V. JOGENDRA NARAYAN BEUR 
BAHADUR Cal. 556 
———~—-0O. XVII, rr. 2,3, 3.107 (2), O. IK, r, 9— 

Court erroneously passing order under, O. XVII, 

r. 3, instead of Ô. XVII, r. 2—Appeal, if lies— 

Appellant, if can apply for restoration under 

oa x 6 9—Application, if can be considered under 

8. A ; 

TE a Court erroneously passes an order which may, 
be of the nature of a decree, an appeal would, 
undoubtedly lie to the High Court. Where, there-- 
fore, the Court erroneously passes an order under 
O. XVII, r. 3, when it should have passed an, 
order under O, XVII, r. 2,, an appeal lies from. 
such an order and the appellants are entitled to 
make an application under O, IX, r. 9, for restoration. 
of the suit, a remedy which, would have been open 
to them, had the order been under O. XVII, r. 2 
and the Appellate Court can under s. 107 (2) consider 
whether in the circumstances of the case restoration 
ofthe suit can be made within the meaning of 
O.1X,r. 9. MIKSE MARAK v. JOGENDRA Narayan 


Bur 7 Cal. 556. 

—- O. XX, r.11, O. XXI, rr.11, 40—Decree< 
holder's application for execution by arrest of 

| judgment- debtors — Judgment-debtor, y 





not filing 
application under O. XX, r.1l, for payment by. 
- instalment but relying on afidavit — Payment by 
. instalment ordered—On revision judgment-debtor; 
. directed to pay certain sum monthly for exemption: 
from arrest—Sabsequent applicution under O. KAT, 
r. 1l—Lower Courts discretion, if fettered by. 
High Court's order. i 
The decree-holder under O, XXI, r. 11, Civil Pro. 
cedure Code, applied for leave to execute the decree. 
dy the arrest and imprisonment of tne judgment-: 
debtor and in due course the application was heard, 
under O, XXI, r. 40, Under O. XXI, r. 11, it-was open 
to the judgment-debtor to apply to the Court that 
the decree should bs paid by instalments, and the 
Court could pass an order in that sense after notice, 
had been served on the decree-holder bute the judg- 
ment-debtor relied upon an offidavit praying for in- 
stalment and the Court ordered payment by instal- 
ments. Butin revision the High Court passed an, 
order directing payMént of certain sum monthly as- 
a condition for his exemption frgm arrest and 
imprisonment and the Gourt in passing this ordew 
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regarded.the application. before it as being: what 
the right order for the lower Court to pass on 
an application under O. XXI, r.ll,and tha order 
dig not purport to consider the casa on the footing 
that the order sought tobe revised was one under 
O. XXI, r. 40: 

Held, that on a subsequent application for execu; 
tion under O. XXI, r. 11, the discretion of the 
lower Quurt was not fettered by the order of the 
High Oourt. MUHAMSIAD SIDDIQUE AMAD v. Karas 





Aut KHAN _ Rang. 578 
-—O. XX, r. 19. See Civil Procedure Code, 
1908, O.°VILI, r. 6 i 2 872 
~——-—0. XXI, r. 6. Sez Civil Procedure Code, 
"1908, s. 39 231 
= O.XXI, r. 11. Sze Civil Procedure Code, 





' 1903, O. XX, r. 11 
—-— 0. XXI, r.16. Sge 
~ Sch, I; Art. 183 F 
= O.XXI, r. 18. See Civil Procedure Code, 
1903,8.49 7666. re nee 618 
+——-=0. XXI,‘*r. 26. Ser Execation 403 
————O XXI, r. 40. Suz_Civdl Procedure Code, 
1908, O. XX, r. 11 none 578 
.—~— O XXI, r, 50. Sew Extention 34 
-——— O XXI,r. 52. See Civil Procedure Code, 
1908, s. 115 FS a 584 
i—i OO, XXI, r, 58. Ser Civil Procedure Code, 
` 1908, s. 47 38 
t——— 0O. XXI, r. 58—Alienationof property after 
” dismissal of attachment but before re-attachment 
~ —Whether contrary to attachment. . 
..The object of attachment is to give notice to the 
judgment-debtor and the public about the créditor's 
claim and to prohibit.a private alienation of the 
property attached. The prohibition, however, oper- 
ates only against an alienation which is contrary 
to the particular attachment and no other. Bu 
when the attachment is removed, there is n> bar 
left to any alienation uhtil thé property i3 again 
attached. Parsa Nann v, THARU LAL Lah. 992 
- — 0. XXI, r. 58, s. 11— Attachment oF 
` judgment-debtor's shure in property—~Objection— 
_ Dismissal of objection— Order becoming finàl— 
* Property sought to be attached by another creditor 
—Such creditor, if representative of judgment- 
debtor—A ttachment and salè, legality of. A 
Where the share of a, person in a property is 
attached in execution ofa decree against him and 
the share issold on his objection to attachment 
being dismissed and the order of dismissal of the 
objection has become final, he ceases to have any 
interest in the property. lt is not, therefore, liable 
for attachment and sale as his in execution of a 
decree of another creditor who represents the judg- 
ment-debtor, RAM JIWAN v., INDER BAŁADUR SING 4 
All. 239 
———-0. XXI, r. 58, ss. 47, 115—0. XXI, r. 58, 
~ applicability—Applies to all cases where judgment- 
debtor makes objection in representative capacity 
` =Order on such objection —Appeal, if lies. 
"Order XXI, r. 54, Civil Proesdure Code, applies 
in all instances in which the ;judgment-debtor 
makes tae objection not in his personal capacity 
but ina representative capacity, that 
when he claims to bs merely holding the land on 
Behalf of gomebody else. and not merely to cases’ 
where the objectién “fs made by a shebati ot w 
mutawallt ora trustes~- - œ ` 
‘““Whare, therefore, the juigmeat-debtor wno is 
in. possession of certain land,ebjects to the attach- 
ment of that land onthe ground that he held this 
land not in bis private or personal capacity; but 
er ok ‘ sat ates : 


578 
Limitation Act, 1903, 
411 











is to say, ° 


that the land was debuttar land, and he held it 
by virtue of the perforni@nce of certain sacrifices 
for the temple to the service of which the land 
was dedicated, his objection falls under O. XXI, 
y, 58, and not under s, 47, Civil Procedure Code, 
and the order passed on such objection is not 
uppealable and where the Appellate Court sets 
aside the order, it acts without jurisdiction. Bararz 
Co-operative Bank, LTD. V. DINGLESWAR JHA ~ 
a Pat. 397 (a) 
O. XXI, rr. 58, 59, 60, 63, Sch. HI. SEE 
Civil Procedure Code, 1908, s. 47 305 
O. XXI, rr, 58, 63, 5. 144—Dismissal of 
objections—Attachment set aside—Dismissal order, 








_ if vacated -Failure to bring suit under r. 63; 


whether makes dismissal order conclusive— Decree 
- reversed— Attachment, if continues— Decree ogain 

in favour of same -party—Atiachment, if revived 

cnd relates back to first attachment, $ 

The summaiy order of dismiscal of objections 
under O. XXI, r. 58, Civil Prccedure Code, is vacated; 
if the attachment itself is set aside and the properly 
in question is not sold’and the failure cf the object to 
bring a suit under O. XXI, r. 63, does not make 
the dismissal order conclusive against him. 

The attachment which cannot legally continue 
after the revérsal of the decree and which wag 
actually removed cannot be deemed to have revived 
and to relate back to the date of ‘the original attach- 
ment when a decree was again passed in plaintiff's 
favour for the second time, 

_. When a stranger pul chases property at an auction 
ale he does not lore bis rights merely because the 








decree i; subsequently reversed. Parma NAND v, 
TEEARU LAL Lah, 892 
O. XXI, r. 63. 
” Sep Civil Procedure Code, 1908, s. 115 812 
Sez Civil Procedure Code, 1908, O. XXI, r, 58 
892 
—O. XXI, r. 71, s. 64— Decree-holder in 


` 0. XXI, r. 71, meaning of—Whethet means decrees 
” holder who brings the property to sale. - 
“Reading O. XXI, r. 71, it cannot be said that 
the. Legislature intended by the expression the, 
‘deéree-holder’ any decree-holder--or all the decree- 
holders against the judgnient-debtor. It cannot be 
that esch decree-holder who was entitled to share, 
rateably has the rightto progeed under r, 7), 
From the juxtaposition of the expression ‘at the 
instance cf either the decree-holder or the , judg- 
ment-debtor’, it is clear “that the Legislature 
intended by the term . the deeree-holder,' 
the decree-holder who brings the property to 
sale, for the right to procegd against the 
defaulting purchaser’ for the deficiency is giyen to 
the judgment-debtd as well asto the decree-holder, 
If if was intended that any other decree-holder 
should have the benefit, tho legislature woued have 
made the matier clear by adding an explanation 
as ins. 64 cr by using the expression ‘at the in- 
stance of any decree-holder’ instead of the expres- 
sion ‘the decree-holder", MUSAMMAD BSALAMATULLAH 
v. MURLI Drar Oudh 175 (b) 
= —O KI, r, 72. See Civil Procedure Code, 
1908, s. 73 e 209 
O. XXI, r. 90, O. XLII r. 10), 55. 47,104 
(2)—Execution sale—Objection by judgment-debtor 
e —Order under O. XXI, r. 90-Order, whether 
_ comes under s. 47—Second appeal, if maintainable 
The @uestiors whether tke iailure to deposit 25, 
yer cent. cf£ the purchase mcney in the first instance 
and the talance of the pyrchasegnoney later 4nd the 








acceptance’ cfan Improper bid relate to the conduct e .. 
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of sal>, inasmuch as the gailare to make the preli- 
minary Sepositas well ay the acceptance? of the 
improper bid takes plac2 before the sale in complete 
and ia, therefore, connected. with the sale prcceed- 
ings and being prior to th? completion of the sale 
would naturally relate to the conduct ofthe sals and 
come within the purview cf O. XXI, r. 90, Civil Pro- 
cedure Code. : | 
Section 47, Civil Procedure Code, is general in its 
terms aud O. XXI, r. 90, is specifie in its character 
and, therefore, ifa sale is attackedon the ground 
of material irregularity in the ccnduct or publica- 
tion of the sale, the provisions of law contained in 
O. XXI, r. 90, O. XLIII, 1. DO) and s. 104, sub-s. 
(2), Civil Procedure Code, would ezme into cpera- 
tion and in case an appellate order is 
against the order cf the executing Court, no second 
appeal will bs compatent. Otheiwis2, the prohibi- 
tion laid down in s. 104 (2) would be rendered 
nugatory so far as it relates toO. ALIH, 1.1 (j) 
read with O. XXI,r. 90. This prohibition cannot 
be said fb apply only to those persons who are 
not contemplated bys. 47. The words “ whose in- 
terests are affected by the sale” used in r. 90 a:e 
wide enough to cover every person whather he is a 
party tothe suitor- a stranger. Mear Bano v, Sarr 
MOHAMMAD _ Lah, 765 
—-O XXI, rr. 90, 92 — Execution — Sale— 
' Application under r. 90, to set it aside dismissed 
—Sale confirmed--Appeal —Auction-purchaser, if 
necessary party — He, sought to be made party 
after expiry of time — Appeal, held, should be 
dismissed. : i 
An application was brought in to set aside a sale 
in execution of a decree under O. XXI, r. 90, Civil 
Procedure Code, by the creditor. The application 
to set aside the sale was refused and the sale was 
confirmed. An appeal was taken against this order 
to the High Court, but the auction purchaser was not 
jmpleaded as @ respondent. Afterwards an applica- 
tion was made tothe Court for adjournment of the 
case until the auction-purchaser should appear or 
be duly served with notice. The auction-purchaser 
was then served after the time limited for institut- 
ing the appeal: y. ` 
Held, thot the auction-purchaser was a necessary 
arty to an appeal of this kind and as he had not 
een madeaparty to the appeal as a respondent 
within the time limited for filing the appeal, it 
could not proceed so as to affect his rights. Ras 
Dan v, Kipar Nat. | Lah. 698 
O. XXI, r. 92 (3). Sez Civil Procadure Code, 
1908, s. 47 = 619 
O. XX, rr. 3, 4, 8. Sex Civil Procedure 











Code, 1908, O. SAI, 1.12 — o 59 
wn -———-Q.XXIl, r. 5, See Civil Procedure Code, 
1908, g. 11 i 283 
mana OO, XXII, r.10— Leave under—Discretion— 


Leave should not be unreasonobly refused. 

` Tt is true that O. XXII, r. 10, Civil Procedure 
Code, gives the Court a discretion in allowing or 
refusing such an application by the successor-in- 
interest, but leave should not be unreasonably re- 
fused, JOTI Lan Sas v. SRAEODHAYAN Prosan Sau 

° Pat. 908 
—O. XX, r. @T2—Abatement of execution 





| application—O. XXII, rr, 3, 4, 8, whether apply to : 


execution proceedings. À 
.As tothe abatement of the application, it js clear 
from O. XXII, r. 12, Civil Procedure Code, that the 
provisions of rr. 3,4 and 8 of O, XXII, do not apply 
to proceedings in e&ecutiow® of docres, BALMOKAND 
yi BAM JARAN Das ` L-k. 59 
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—20. XXIII, r.1 (a), 8.107 (2)—Court of first 
instance, when can permit withdrawal of  suit— 
Powers of Appellate Court to permit withdrawal 
—Appellate Court allowing withdrawal—Prdbder 

` procedure is to set aside decree of trial Court. 

The Court of first instanca has the jurisdiction 
to permit withdrawal of a suit only while the suit 
is pending before it, that is at any time before it 
passes a decree. The language of O. XXIII, r. 1, 
sub-r. (2) (a) of the Code of Civil Procedure clearly 
implies this. The power of an Appellate Court to 
allow withdrawal of a suit, either with eor without 
leave to institute a new suit on the same cause of 
action proceeds from s. 107 (2) of the Code, It has 
the seme powers as of the trial Court and no more, 

The proper procedure to follow before withdrawal 
of suit for the Appellate Court would be to set 
aside the decree of the trial Court and then grant 
permission to withdraw. Gonam KIBRIA v. Promataa 
Bausan Den Cal. 367 

O. XXIII, r. 3. Sez Civil Procedure Code, 

1908, s. 96 (3) 240 
~O. KAIN, r. 3—Recording of compromise— 

Procedure—Duty to record compromise at once, 

although decree based on it may be postponed. 
A Court to whom a petition of compromise is 
presented should not delay passing an order 
for recording the compromise, Under O. XXII, r. 3, 
the Court is to pass an order directing the com- 
promise to be recorded ani this should be done at 
once. The Court is also to pass a decree in accord- 
ance with the compromise so far as it’ relates to 
the suit, and the passing of the decres may, if 
necessary, be postponed till the hearing of the suit 
if there is a question how the interests of other 
parties to the suit, who have not entered into the 
compromise, would be affected by it, but this is no 
reason to defer the actual recording of the agreement 
of compromise. Traxur Prasap Sineu v. BABUL 
HARPEARI Kuar . Pat. 675 
- — KAI, r. 3, O. XLII, r. 1, Cl, (m)— 
Compromise proved to have, been made— Court is 
bound to record it—Court refusing to record 
compromise on ground that no compromise has 
been made—Appeal, if lies from order. i 
Under O. KALI, r. 3, Civil Procedure Code, if it 
“is proved to the satisfaction of the Court that 
the compromise has been made or _ the 
suit has been adjusted otherwise, the Court 
is bound to record the same and pass a dec- 
reo in accordance therewith. The rule does not 
give any discretion to the Court not to record the 
compromise and pass a decree in accordance with 
it even if it be proved toits satisfaction that the 
compromise has been made or the suit has been 
wholly or in part adjusted otherwise.” Incl. (my 
O. XLII, the words “ refusing to record an agree- 
ment, compromise or satisfaction.” are comprehen- 
sive and wide enough to coverthe case in which 
the trial Court comes to a finding that no compro- 
mise, agreement or satisfaction has been made and, 
therefore, refuses to record the same and pass a 
decree in accordance with it. Consequently 
e O. XLIII, cl. (m) does provide for an appeal in a oase 
in which the trial Court finds that no compromise 
has been made and refuses to record it on that 
ground. Ganga Ram SAU v' Ram SHANKAR TIWARI 
All, 929 
O. XXVI, r. 10—Commissioner's report is 

art of record. A i 
nder O. XXVI,f.°10, Civil Procedure Code, the 

Commissiorer's report is evidence ine tha suit and. 

gheall form part of the yecord and it is’ incuambenf 
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upon the Court toconsider the contents of tif Com- 

missioner’s report before deciding the issue. K. 5, 
VENKATARAMA el YER v. PONNUSWAMI PADAYADI 

e Mad. 36 

O. XXX, r. 3. See Limitation Act, 1908, 

s. 22 734 








—0O. XXX, r. 9—Individual common partner 
in two firms—Suit by one against the other, 
maintainability—Ezrteptions. 

Where an individual is a common partner in two 
firms no action can be brought by one firm against 
the other firm upon any transaction which was be- 
tween them while such individual is a common 
partner. But this rule is subject to an exception in 
equity in certain cases where it might bs possible 
to ascertain the rights and liabilities of a member 
of a firm when all the parties are before the Court, 
But the above equity does not apply wher: a case 
cannot be adequately dealt with merely by a declara- 
tion of right to a credit in partnership accounts. 
O_ ANDULAL DAMUDARDAS V, IKES3AVLAL KUBERDAS AMIN 

Bom. 579 

———— oO. XXX, r. 9—Suie for specific performance 
of lease between firm and its partner—Whether 
saved by r. 9. 

Rule 9 cf O. XXX, Oivil Procedure Coda dogs not 
savs a suit for specific performance of an cral agrec- 
ment to lease, entered into by a firm with one of ita 
partnzrs, UHANDULAL DAMODARDAS v. KESAAVLAL 
KUBERDAS AMIN Bom. 579 


O. XXXII, rr. 3,4—Appointment of two 
persons as joint guardians ad litem —If allowed— 
Persons having adverse interest to minors—Whether 
proper persons to be guardian ad litem — Guardian 
ad litem irregularly appointed -Defence available 
to minor not put forward—Decree in such suit, if 
binds minor. 

There is nothing in the Code of Civil Procelure 
which permits of the appointment of joint guardians 
ad litem, and it is obvious that such an appointment 
would be impossible, Similarly, the persons haying 
interest adverse to the minors cannot be appointed 
guardians ad litem in a suit on mortgage against the 
minors, Where in such a suit such persons, who are 
wrongly appointed guardians ad litem, fail to put 
forward, substantial defence which was available 
to the minors, and which ought to have been raised 
the decree passed in such a suit is not binding on 
the minors although the guardians may have sub- 
stantially represented the minors, Consequently, a 
suit by the minors for a declaration that the decree 
is not binding on them is competent. Mary ALVERAZ 
v. RATANAPON SOCIETY Rang. 499 


———-O. XXXIII, rr. 1, 2—Application for per- 
mission to sue as -pauper—Formal defects in 
application—Dismissal, if proper—Court should 
give opportunity to applicant to amend application. 
Where an application for permission to sue as 

pauper was dismissed onthe ground that it was 
defective in form in that certain clauses have not 
been verified, that it was not in the form of a plaint, 
and the period of limitation for the suit had expired 
since the tiling of the application : 

Held, that the Court was not justified 
missing it but should give the applicant an oppor- 
tunity togmend the application in such away as 
to remove any furmal defects in it. 

Queaere.—Whether an application for permission to 
sue asa pauperis invalid merely because the por- 
tion of it which contains the particulars required 
in regard to plaints is on a sepfrate piece of paper 
from the application that permission should be given 
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to the applicant to suein forma pauperis. Ram 
Kawase KUNWARI v. ISAWARI Saran 64l. 794 
-——-——0,. XXXIII, r.3 as amendad by Rangoon 

High Courtin 1935— Petstion for leave to gue 

in forma pauperis—Date on which petition was 

verified not stated—~Amendment, if can be allowed, 

Under O. XXXIII, r. 3, Civil Procedure Code, the 
Court has jurisdiction to allow an amendment of the 
petition for leave to sue in forma pauperis, il it does 
not state the date cn which the verification’ was 
signed ın order that it should be made to conform 
to the rules prescribed under the Code. Masala 
v. Messrs. BALT.. AZAR & Son, LTD. Rang. 842 
————0O. XXXIV, r. 1—Scope-—-Owner of equity of 

redemption, whether should always be defendant. 

Order XXXIV, r 1, Civil Procedure Code, does 
not lay it down that ina suiton amorigage ths 
owner of the equity of redemption must always fill 
the role of defendant. Itis enoughif allthe ig- 
terest in the property ere represented in the suit. 
ARUMUGA Bataan V. BEMBA GOUNDAN Mad. 704 
-———— 0. XXXIV, r. 6. See Civil Procedure Cole, 

1903, s. 11, Expl V 119 
————0O, XXXIV, r.15. Ses Sale 4 
—9. XXXVI, r. 5—Mortgage desree— Decree- 

holder entitled to personal decree—Attuchment 

order without calling upon defendant to furnish 
security—Legality of. 

Where ths iehegaces decree-hslder is entitled to 
obtain a personal decree, he can, upon sitisfying 
the Court that he was entitled to such personal 
decree and that tie defendant was disposing of ths 
whole or part of his proparty or ramoviag the 
same out of the jurisdiction in order ts. obstruct 
or delay the execation of ths peraunsl decree waen 
obtained, ¿sk for anorder under O. XXXVIL, 1.6, 
Givil Procedure Oude, But the Judge cannot maks an 
order attaching the properties until ne his called upon 
tha defeadant tu furnish sacurity, to produce aud place 
at the disposal of ths Court the property or call upoa 
the judgment-debtor to show cause Why hz should 
not furnish security. This amounts to a failure to 
comply with the requirements of O. XXXVIL, r. b, 
and any order passed attaching the proparties 
cannot stand. S.yam LAL v. Baa Rat Alt. 236 
———-0. XL, r. 1. SEE Burmese Buddhis ete 
aan D XL, r. 1—Appointment of Receiver —Court, 

af can act outside r, 1. , h | 

The authority to appoint a Recsiver is prescribed 
in O. XL, r. 1. A Civil Court cannot act outside 
that rale. ANANDI Larv, RAM SWARUP All. 481 Fr 65 
O. XL, r. 1—Mortgage sutt—Appointment of 

Receiver at instance of mortgagee—Suffictency of 

security, whether ground for refusal. 

Ths Court will &ppointa Receiver in a mortgage 
suit, as in a suit ofany other nature, woen it 1s 
juet and convenient todo so, Normally, when the 
interes; is in arrear, a Kecaiver will be appointed as 
ot curse atthe instance> of tha mortgagee. The 
fact that the property is more than sufficient to 
cover tha mortgags debt is mot a ground upon 
which the Court ought to refuse to appoint a Recai- 
ver in such a suit, S.U. Venkenna v, M., U. 
MAWGAMMAL ; Rang,856 S B 
————0. XL, r. 1—Mortgaga guit —Appoimtment of 

Receiver when interest 1s in arrears —Appointm nt 








. of Receiver at instance of mortgagee—Sutt decreed 


—Mortjagee, if entitled to rents and profits in 
hand®of Receiver, where he is deprived of interest 
between date of suit and date of sale. | 

The Oouit is eatitled go appaut a Recaivet ua lar 


O., XL, r, 1, -whonever ıb is deemed just and cone e 
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venient to do so; for example, in a mortgage suit 
when interést is in arrear, the Court will normally 
appoint a Receiver at the instance of the mortgagee 
as of couise, whether or not the property appcars to 
be of sufficient value to cover the mortgage debt 
and interest, and whether or not the right cf the 
mortgagee to obtain a personal decree against, the 
mortgagor subsists or has been lost. £ 

For more than a century it has never been doubted 
in England that when a Receiver is appointed the 
mortgagee, if successful in the suit, will bə given 
the accruing rents and profits in the hands ct the 
Receiver and this equitable dcctrine which 1s appli- 
ed in England forms part of the law in India as 
being in accordance with equity, justice aud good 
conscience. It is consonant alike with reason and 
equity, if a moitgagee ig diligent and applies that 
a Recerver ehould be appointed, and in the event he 
succeeds in the suit, that the rente and profits in 
the hands of the Receiver should be allocated to 
the mortgagee who, during the period between the 
time when he filed the suit to enforce his security 
and the date of the sule, has been deprived of the 
interest and profits which otherwise might have 
accrued to him if he bad been in possession of the 
procesds of the sale during that period. Aga G. 
ALLY Ramzan YEZDI v. Messrs Battuazsr & Son, 
Lro. - Rang. 850 

O. XL, r.1, 8. 51—-Recetver—Removat from 
possession of property person whom any party to 
suit has no present rignt to remove—Legality of 

—Morigage suit—Right to appoint keceiver— 

Conditions. 

Although there is no objection to the mere appoint- 
ment of a Recciver of any property, the Court can- 
not remove from the possession or custody of the 
property any person, whether a party to the suit 
or not, whom any party to the suit has not a present 
right so to remove. 

Per RachhpabSingh, J.—Under the provisions of 
the Civil Procedure Code, it is competent to appoint 
a Receiver of a mortgaged property pending the deci- 
sion cf an appeal against a mortgage decree pro- 
vided the paity applying for the appointment ofa 
deeceiver can establish that he has a present right 
to remove the opposite party from possession and 
custody of the mortgaged property. 

Where a party to a suit, who is sought to be 
dispossessed, is a simple mortgagor in possession, 
then the Court has no power to appoint a Receiver 
*and tu order his dispossession under the provisions 
of O. XL, r. 1, Civil Procedure Code. A simple 
mortgagor has a right toremain in possession and 
to appropriate the profits of the mortgaged property 
till the sale has actually taken place and that 
right cannot be defeated by the appointment of a 
Receiver. If a mortgagee who has obtained a decree 
finds that his mortgagor is causing injury which 
would diminish the value of the mortgaged property 
then his only remedy is to proceed under the 
provisions of O. XXXIX, Civil Procedure Code. 
On the other hand, in a suit for foreclosure, the 
Court will have power to appoint a Keceiver and 
to remove the mortgagor from possession. ANAYDI 
Lar v. RAMPSWARUP || All. 481F B 

o. XL, r. 1, suberr. 1, 2—Scope of. 
Per Sulaiman, U. J.—The general power under 





a 





Ò. XL, r. l, sub-r. (1) has been curtailed by sub- ° 


x. (z). Both the sub-rules must be read gether 
as furming part and pare] ofoune rule. It isim- 
possible to separate them so as to apply the one 
und ignore the other. It necessarily follows that 


** © here is no authority in the Court whatsoever to 
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e 
remove from the possession or custody of property 
any person whom any party to the suit has not a 
present rignt so to remove. ANANDI Lat v. Ray 
Swarup All. 481F B 
— O. XL, r. 1 (a),O. XLII, r, 1 (s;—No 
application under r. 1 (a)—Order appointing 

Keceiver passed underr. 1 (a)—Appeal, if lies 

against order—Trust—Founder taking possession of 

trust property in contravention of terms of deed 

—Co-trustees ajfected—Appointment of Receiver, 

propriety of. 

The language of O. XL, r. 1, Civil Procedure 
Code shows that it ig not necessary for the Court 
to act upon an application made for the appoint- 
ment of a Receiver. The Court can appoint a 
Receiver whenever if appears to the Court to he 
just and convenient. Even if no application under 
O. XL, r. 1 (a) is made, when the order for ap- 
pointment of Keceiver is passed under O. XL, r. 1 
(a), the order is appealable under O. XLII, r. 1 (s). 

Where the appellant illegally took possession of 
the trust property in direct contravention of the 
terms of the trust deed which he himself execut- 
ed and filed a suit for removal of the trustees 
put had anticipated the result of the suit by ousting 
the trustees before filing the suit and the co-trustees 
being deprived of possession of the trust property 
were unable to discharge their duties as trustees: 

Held, that the co-trustees could not reasonably 
divest themselves of their responsibility even if ib 
were legally open to them to do so, and hence it 
was just and convenient that a Receiver shuld be 
appointed in the case. Such action will be 
for the benefit of the beneticiaries and will not 
causa any loss to any of the parties concerned. 
Bis. wa Nati Saran Sinei v. Bis .AMBJAR Nata 
SRIVASTAVA Oudh 204 
————0O. XL, r.1(b)—Any person meaning of. | 

The words ‘any person’ in O, XL, r. 100), Civil 
Procedure Uode are general and include even parties 
to the suit. Likewise the seme words in sub-r. (2) 
are equally general and include parties to the suit. 
ANANDI Lat v. Ram SWARUP All. 481 F B 
————0O, XL, r. 4—Charges against Receiver must 

ordinarily be enquired into in summary pro- 

ceedings. £ 

Under O. XL, r. 4, Civil Procedure Code, even after 
its amendment, the Court is ordinarily bound to deal 
with all matters relating to accounts such as charges 
made for wilful default, in the proceeding itself, 
although the Court has power to refer the parties 
to a separate proceeding. P. P. P., Cxtpampara NADAR 
v K. P, O. MAHALINGA NADAR Mad. 968 
O. XL, r. 4—Receiver—Advance of loan to 

estate without previous sanction of Court—Right 

to interest, 

Jf a Receiver chooses to advance money of his 
cwn to the estate without previously obtaining the 
permission of the Court, he can only look to the 
estate for indemnity but he does not lose his right 
to get interest on the amount advanced. P. P. P. 
O. IDAMBARA Napar v, K, P.O. Ma: arinea NADAR 

Mad. 968 
O XLI, r. 1. See Civil Procedure Code, 1908, 

O. VI, 1. 7 : 90 
——— O, XLI, r. 10—Costs, security fJor—Discretion 

of Court—iach case depends on its own facts. 

No iule of practice can fetter the discretion of the 
Court in respect of applications for security for costs 
onder O. XLI, r. 10, Wivil Procedure Code. A res- 
pondent is mot entiled as of course to an order tor 
security for costs merely because the &ppellant may, 
through poverty be unable to pay the respondent's 











. 
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costs uf the appeal fails. Each case turns on its own 
-facts, and it would not be right or expediefft to lay 
down any rule that would have the effect of regulat- 
ing the discmetion of the Court as to the circum- 
st@oces under which it should make an order for 
security. SAGBIRUL Hassen BEG v. RANGOON ELECTRIO 
Tramway & Suppiy Co., Lro. Rang. 973 
———-O0. XLI, r. 11—Appeal—Elaborate questions 

of fact falling to be decided—Existence of gues- 

tions of law— Summary dismissal under O. XLI, 

r. 11—Propriety of. 

Where elaborate questions of fact fall to be 
decided and also a question of law as to whether 
a mahant bad power to make certain grants, the 
case calls for an appellate judgment and the 


Judge should not dismiss it summarily under 
O. XLI, r. 11, Civil Procedure Code. MAHABIR Das v. 
Sanyo OBOUDAURI Pat. £42 





—O. XLI, r. 238—Appeal allowed on pre- 
liminary point~Remand of suit necessary—J udge 
should not make any remark on merits of case. 

When the Judge ofan Appellate Court allows an 
appeal on a preliminary point of law, which neces- 
sitates the remand of the suit for further trial ora 
re-trial of the suit, he should refrain from making 
any remarks in his judgment concerning the merits 
of the claim, as by su doing he must necessarily pre- 
judice the further trial or new trial on remand, 
ANNAMALAI CHETTYAR v Daw HNINU Rang. 397 (b) 

O. XLI, r. 27—Appellate Court— Admission 
of evidence, 

Documents cannot be admitted in evidence either 
under cl. (a) of O. XLI, r. 27 of the Civil Procedure 
Code or under cl. (b), where there is nothing to show 
that the lower Court refused to receive them in 
evidence and there is no inherent lacuna or defect in 
the evidence as it stood, PART Canning & LAND 
Improvement OO., Lip, v. Sarapa'Prosap DALAL 

Cal. 745 
O. XLI, r. 31—One judgment disposing of 
four appeals Question raised distinct—Parties 
ee de if a judgment within O. XLI, 








r. 3l. 

Where the Judge has disposed, in a single judg- 
ment of less than one page of type, of four appeals, 
of which one raised a question quite distinct from 
the question raised in either of the other three, and 
in fact, the parties were not the same and as a 
result he has not been able to give proper consi- 
deration to the points for decision in these appeals: 

Held, thet in neither appeal could his so-called 
judgment be regarded as a “judgment” witoin the 
meaning of O. XLI, r. 31, Civil Procedure Code. S. P. 
L. A. Cuerryar Era v. Ma Pu Rang. 604 
———0. XLIN, r. 1 (J). Sze Civil Procedure Code, 

1908, 0, XXI, r. 90 765 


———-O. XLIII, 1 (m). See Civil Procedure Code, 
1908, s. 96 (3) 240 


O. XLII, r. 1, cl. (m), Ser Civil Procedur 
Code, 1908, O. XXIII, r. 3 ) 929 
O. XUI, r. 1 (m), O. XLI, r. 27—Order 
recording compromise—Absence of contest—Order, 
whether appealable —Appeal from order after 
passing of compromise decree—Maintainability. 
Order XLIII, r. 1 (m), Uivil Procedure Codes 
gives aright of appeal against an order recording 
a compromise without any restriction as 
to the enature of that order whether pass- 
ed after contest or without contest. It cannot 
be assumed that an order is in fact a consent 
order merely because there was no contest. 
An appeal lies against am*otger recording a com- 
promise whigh has ripened into a decree even if no 
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appeal is filed against the decree itself. SrnTaaM- 
RAJU RAMANARAYANA V. SQETHAMARAIU RAMAKRISHNA 
Rao eMad. 161 
——O, XLIII, r.1 (s). See Civil Procedure Code, 

1908, O. XL, r. 1 (a) 204 
O. XLIV, r. 1. Ses Appeal 366 
- O. XLIV, r. 1—Leave to appeal as pauper— 

Question whether decree is contrary to law, whether 

can be gone into after issue of notice to respondent 

—Practice of the Madras High Court. h 

The practice of the Madras High Oourt in the 
matter of applications for leave to appeal in forma 
pauperis is to consider the question whether the 
decree appealed against is contrary to law or is other- 
wise erroncous or unjust, before issuing notice to the 
respondent the respondent is only entitled to show 
cause why the applicant should not appeal as a pauper, 
Tf there isany practice to the contrary in Moffusil 
Courts, it is nota proper practice and it should be 
stopped. BALARAM CHOUDHARI v. HARIKRISHNA 
CHOUDHARI Mad. 755 
Sch. Il, paras. 8, 15 (c&)—Award—Sub- 

mission of, beyond date fixed—Parties submitting 

to arbitration and conducting case after due date 

—Consent of parties, if can be inferred—Award, 

whether ee Court mona K decide 

validity —Decree after disposing objections uncer 

Civil Procedure Code (Act V of 1908), Sch. II, 

para. 15— Decree, whether. final. 

‘An arbitrator is a domestic tribunal and | the 
parties who refer their dispute to him for decision 
can, by mutual consent, which can be inferred from 
their conduct, acquiesce in the proceedings of the 
arbitrator who may submit his award beyond the 
date fixed by the Court for returning the same. Such 
a consent would beinferredfrom the fact that the 
parties conducted the case and took a willing part 
in the proceedings before the arbirtator, though the 
date fixed for the filing of the award had expired. 

Only one Court, namely the Court which refers 
the case to arbitration, should finally decide the 
question whether the award is invalid not only for 
the reason specifically mentioned in cl. (c) para. 15, 
Seh, IT, Civil Procedure Code but on other ground- 
also. This being so, the decree passed by the Court 
below in terms of the award, after it has disposed of 
the objections under para. 15, Sch. II, is final and 
not open to appeal; a revision would be more 














jecti than an appeal in such a case. ASA, 

aaa i A Tah, 380 

—— para. 17. See Registration qe 
1704 556 

ie po kak para. 20. See Award 591 





Companies Act VII of 1913), 8. 4—“Sub-psrtners" 

— her partners. 

kn axe not members of a firm and the 
existence of a sub-partner does not affect the number 
of members of a firm for the purposes of s. 4, Com- 
panies Act. CBANDULAL Damoparpas v. K@sHavLau 
Kuperpas AMIN Bom. 579 
s. 30, cl. (2)—Transfer of shares to person 

as qualification for directorship—W hether makes 
him member—Such person holding out that he is 
member and share-holder-—-Company going into 
iquidation—Such person, whether can contend that 
ae was colourable and he is nos member of 
the company—Estoppel— HA name, whether should 
be included in list of contributors. 

Where a person has been given shares cr shares 
have Ten transferred to lim, as qualification for a 
directorship, such a transfer makes the transferee a 
company within s, 30, cl. (2), Com- 
where @uch person holds ‘out that 





member of the 
panies Act, and 
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he is a share-kolder and -member of the company, 
he is estopped, when the company goes into liqui- 
dation, from denying that he is a member or a 
share-holder, on the ground that the transfer was 
a mere colourable transaction and cannot object to his 
name being included in the list of contributories. 
Murk Res BHALLA v. PEOPLES BANK or NORTHERN INDIA, 
Lr. Lah. 670 
s. 152—Reference to arbitration—Reference 

not by written agreement but made by Court in 
pending suit—Decree on such award—Appealability 

—S, 152, if applies. 

Section 152, Companies Act applies to those cases 
only in which a Joint Stock Company by writ- 
ten agreement refers to arbitration in accordance 
with the provisions of the Arbitration Act 
any dispute between itself and any other Company 
or person. z 

Where the referenceto arbitration was not by 
written agreement of the parties, but was made 
by the Court in a pending suit and the arbitrator 
had to submit his report to the Court which 
had to pass a decree in the suit in accord- 
ance with terms of the award or pass such other 
in accordance with law as it thought fit, 
such a decree is clearly open to appeal in the ordi- 
nary course. In these cases, the reference, or the 
award passed thereon, is not made under the pro- 
visions of the Arbitration Act, and s. 152, Com- 
panies Act, has no applicability to ib. PUNJAB & 
KASEMIR BANK, LTD. RAWALPINDI v. Damoprr 

Lah. 339 
8.156 — Forfeiture of shares for non- 
payment of call—Liability of shore-holder under 

s. 158—Liability, if limited to capital unpaid 

only—Interest is not payable. 

Even where the shares have been forfeited by 
non-payment of call, and the share-holder has 
ed is subject to a new 
liability created by s. 156, Companies Act, for 
payment of the ‘amount unpaid on the shares 
in respect of which he is liable as a past member. 
But his liability is limited to the amount unpaid 
on the shares in respect of which the contribu- 
tory is liable and interest is not to be included 
in it. The amount unpaid refers to capital only. 
Pira Pars Ram-Briy KISHORE v., JaAGRAON TRADING 
Synpicare, LTD., JAGRAON Lah. 126 

— Ss, 185, 186, 235—Winding up—Power 
of Court toorder delivery of property to which 
company is prima facie entitled. 

Section 185 authorises the Court to make an order 
to deliver property to the Liquidator if it thinks that 
the company is prima facie entitled to it, though its 
title is not admitted. The final decision as to title 
may be made subsequently undéet s. 186 ors. 235 
Companies Act. Proprius BANK or NORTHERN INDIA, 
LTD, v. eH arKISHEN LAL Lah. 378 
— $5. 230, 234 —‘Creditors’ in s. 230, if 

persons entitled to priority — Discretion under 

s, 2°4—Discretion not unreasonably exercised— 

Interference by High Court whether proper. Sse 

Company 
——— 8S, 235. Sr: 








f 194 
Companies Act, 1913, s. 185 
è 378 
Company — Bank -a Chairman taking funds 
unauthorisedly— Right of Liquidator to follow the 
funds— Trusts Act (II of 1882), s. 63—A pplicability. e 
The Chairman of a Bank is a trustee of all the 
moneys of the Bank. When he takes the fund&% of the 
Bank without going through the formalities 
requiretl before a logn canebe granted to him, and 
with such moneys, s, 63, 
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Trusts“ct, will apply and the.Liquidator of the Bank 
is entitled prima facie to ths property so purchased. 
PEOPLES Bank oF NORTHERN INDIA, LTD? v, HARKIS EN 
Lan : Lah, 378 
Company in liquidation—Bank having 

debenture account on security of block and machi- 

nery—Security crystalizing—Bank, if entitled to 

usufruct of property—Companies Act (VII of 1918), 

ss. 230, 231—'Creditors’ in 3.230, if persons 

entitled to priority— Discretion under s. 234— 

Discretion not unreasonably exercised — Inter- 

ference by High Court—Whether propere 

The appellant Bank had dealings with the respon- 
dent company in liquidation under the heads of 
debenture account on the security of block and 
machinery and cash ecradit account on the security 
of goods, stores and machinery. The appellants 
laid claim to the money realized from the, lease 
of the-mills belonging to the respondent, made from 
year to year: 

Held, that ths security of the appellants as de- 
benture-holder wag limited to block and machinery, 
end whether it was a floating security or fixed secu- 
rity, it created no new rights in the debenture- 
holders. The old security remained which was block 
and machinery and because the security had crys» 
talized itdid not mean that the appellants were 
entitled to the usufruct of the property.. The appel- 
lants' security as debenture-holder was limited to 
block and machinery and it could not extend to the 
money reslised from the leases; 

Held, also, that the creditors referred to in s. 230, 
Companies Act, are persons entitled to priority under 
the Statute and as of right, but the Court has under 
s, 234 been allowed a discretion to order payment in 
full to any classes of creditors other than those refer- 
red to in s. 230 and when the discretion used by 
the Court under s. 234 is not capricious or in 
disregard of any legal principle, ‘the High Court 
will be very slow to interfere with the exercise of 
discretion unless it is satisfied that the discretion 
was unreasonably exercised. Propues BANK oF 
Nortaren INDIA, Lrp, La:ore v. Lucknow BUGAR 
Works, Lrp., Lucknow Oudh 194 
Company entering into contract with A, and 

supplying goods—Goods received and utilized by B 

—Suit and decree against A for price--Decree 

unsatisfied—Another suit against A and B, 

making B liable, for price—S. 70, if applies 

Liability of A to B, whether joint and several— 

Suit against B, if barred. 

A company entered into a ‘contract with A and 
supplied goods under it. The goods were received 
and utilized by B. The company brought a suit 
for the prics against A alone and got a decree 
which became incapable of execution. It was 
found that A entered into the contract on behalf 
of B. The company thereupon brought another 
suit making B liable for the price alleging that B 
was so liable under a. 70, Contract Act : 

Held, that s. 70, had no application to the case; 

Held, further thatthe liablility of A and B was 
joint and several and the fact thata decree had 
ebeen obtained against A was no bar to the sub- 
sequent suit against B. Miss MOSELLE SoLOMON v. 
MARTIN & Co. Cal. 331 

Share register—Removal of name—Allegation 
of breach of duty—Suit-for damages for wrongful 
removal — Proper parties—Crown — Transfer of 
shares by legislation and Orders in Council— 

Claim for rectificettan of register—Proper proce- 

dure—Petition of right. ik . 

Gwas the registered holder of certain preference 
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and common stock ofthe Grand Trunk Rællway 
Company of’Canada. By orders in Council the 
stocks of the Geand Trunk were vested in the 
Min&ter of Finance in trust for His Majesty. 
Subsequently an amalgamatioa took place between 
the Canadian National Railway Company (a com- 
pany incorporated in the year 1919 by Special 
Act ofthe Parliament of Canada 9 & 10 Geo. V, ch. 
13), and the Grand Trunk, asa result of which a 
company came into existence which also was called 
the Canadian National Railway Company. Under 
the amalgamation agreement, the Minister sur- 
rendered the stocks in question to the new company 
for cancellation and received from the new company 
one share forthe value ofthe stock surrendered, 
G presented a petition claiming that the legislative 
enactment, orders in Council ənd agreements in 
connection with the transaction were void and 
asked for rectification of the register of the Grand 
Trunk Company. He also claimed damages for 
breach of duty in removing his name from the Grand 
Trunk : 

Held, that the first claim, viz, that for declaration 
being aclaim against the Crown could only be pro- 
secuted by petition of right, and the Exchequer 
Court of Canada alone had jurisdiction in the 
matter. 

Held, also that as the claim 
not against the Crown the action 
allowed to proceed. 

To an action for damages against the defendant 
companies, founded upon some alleged breach of 
duty in removing the name of the plaintiff from the 
stock registers, the person whose name has been 
substituted on the registers for that of the plaintiff 
need not, indeed ought not, be joined as a defend- 
ant. The claim is nt for rectification of the stock 
register ; i. e„ the relief sought is not the substitu- 
tion of the plaintiff on the register as owner of 
stock in the place of some other person; to pro- 
ceedings which seek to enforce such a claim as 
that, that other person would be a necessary party, 
The claim is merely oné in the nature of a claim 
for damages ; and to an action to enforce such a 
claim, he isnot a proper party. GEORGE TARDEW 


for damages was 
should bs 


Lovisonp v. GRAND Trunk RAILWAY Company oF 
CANADA PC 547 
~ Winding-up —Debt demanded should be 


presently due—Title of creditor, must be complete. 

For a winding-up order the debt must be presently 
payable and the title of the petitioner ccmplete. 
The law requires that a demand must be made for 
due and it is not permissible to 
support a petition by alleging that something els2 
is due. Inthe matter of Jampap Coan SYNDICATE, 
LTD, Cal. 845 
Compromise —Compromise effected by Vakil by 

fraud—Remedy of party — Question of fraud, 

whether can be gone into in appeal. 

If a party is, owing to the fraudalent action of 
his Vakil or others, committed to a compromise to 
which he didnot wish to consent, his remedy is not 
by adducing evidence of fraud in an appeal against 
the order recording the compromise, but by taking 
proper action to get the decree set aside as having 
been obtained by fruud, SEETHAMRAJU RAMANARAYANA 
v. SEETCAMBQIU Ramaxrisana Rao Mad. 161 
——-— Legal practitioner—Vakalatnama not giving 

power to compromise — Written statement giving 

such power, held, not sufficient authorisation. 

Before so important a matter, ega compromiss of a 
suit can be recorded by the Court when the parties 
do not themselves notify it to the Court or give 
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their written consent, then. jf the pleaders are to act 
as agents for the parties to compromise, their @uthority 
must be clear end unequivocal. The ordinary 
vakalatnama authorizes them to appear and act but 
it does not authorize them tocompromise. Where 
there is no special authorization contained in the 
vakalatnamas or any writing authorizing pleaders 
to act specially in this manner and all that is on 
the record is their written statement that they have 
this special power, this is not sufficient authorise- 
tion, G4ANSHAMDAS LokumaL V. Nantkram K+ uso AND 


f Sind 240 

Confession. Ser Criminal trial 319 
Contract. 

Sze Irsolvency 858 

See Minor 384 





Breach—Breach. of contract for sale of goods 
—Damages, measure of —Cause of action —Contract 
by canvasser at A — Proprietor signing at S—Courts 
at A, if have jurisdiction. 

In the case of breach of contract of sale of good 
if there was an available market for the gcods at 
the date of breach, the damages must be based on 
the difference between the market price and the 
contract price: a contract of re-sale becomes im- 
material, because if there was amarket, the law 
presumes thatthe buyer can minimise his damage 
by procuring substituted goods in the market, so 
that he is thus in thesame position, apart from 
the difference in price, as if the seller had not made 
default. Hence the difference cf price, if the market 
price exceeds the contract price, is the sole damage 
in general recoverable, 

A contract was entered into at A by a canvasser 
of the defendant and ths proprietor himself signed 
the contract at S: 

Held, that a part of the cause of action arose 
at A and as such, the Courts at A had jurisdiction 
to try the suit. GOPALDAS Acarwata v. Hart KISAEN 
Breach—Suit for damages for alleged brec eh 

— Plaintiff can succeed only if he can aver and 

prove that he has performed or has at all times 

been ready to gerform his part of the contract. 

Inthe case of a common Jaw action seeking 
damages for breach of an alleged contract, no plaintiff 
can maintain it unless he can aver and prove that 
he has performed or has at all times been ready to 
perform his part of the ccntrect. Tan An BccN v, 
STATE OF JOLORE P. C. 417 
Construction—Principles of natural justice, 

when can be invokcd. 

Where the rights and liabilities of the parties 
are regulated by contract the terms of which could 
not be said to lave been unfair at the date when 
the cmtract was Gntered into, the piinciple of 
natural justice cannot be invoked to relieve one of 
the parties of soma hardship which migh® have 
been provided against in the contract but which 
the parties have omitted to provide for, Duxua LAL 
CRAUDAURI v. MANABATI Pat. 10035 B 
Do.trineof transit in rem judicatum, whet 











is. 

The doctrine of transit in rem judicatum is, that 
*if judgment has been recovered upon a @auce of 
action, then any right in respect of the same cause 
of action merges inthe judgment already recover- 
ed; but it must be the same cause of action. It 
does not_mean that if a judgment is recovered in 
respect & the Same goods against sumebody the’ 
cause of action against some other persons really 
liable is gone. Miss Mosgitre SaLOMON v. ETIN 
& Co. Cal. 331 


-trects, and in the absence 
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Novation — Agreement to substitute new 
contract in future— Whether enough. 

To avail of the plea ‘of novation of contract, there 
must be present substitution of another contract 
for the original contract and not a mere agreement 
to substitute one in future. FIRM QURANDITTA MAL- 
Sant Ram v. Frem Lapav Ram-Lacaman Das 

Lah. 123 

Plaintiff depositing money in Bank in name 

of Military Officer in view of contract -Contract 
finished—Plaintiff applying for return of deposit 

—Payment from Bank directed—Bank going in 

liquidation—Full amount not paid -Held, balance 

should be recovered from military authorities. 

The plaintiff sued the Secretary of State for the 





amount which he had deposited with a Bank, in 
connection with a contract. The deposit was made 
in the name of the Deputy Controller 


of Military Accounts on behalf of the plaintiff and 
was on one occasion renewed by the said offcer. 
The plaintiff completed his contract. He tendered 
a no demand certificate and asked for payment of 
his security deposit. The military authorities re- 
fused to pay him-the cash amount, but authorized 
him to receive the deposit which had been made in 
the Bank. The Bank had prior to this gone into 
liquidation and did not pay up their debts in full : 

Held, that on the Bank's failure to pay, the 
plaintiff was entitled to get the balance from the 
military authorities, the plaintiff having received 
the rest from the Bank. SECRETARY or STATE v. 
ATAULLAH Kuan Pesh. 448 


— Wagering contract-—Merchant in Rangoon 
buying goods in Japan—Payment in rupzes and 
not yen—Contract entered with Bank—Contract 
taking form of purchases if yen to be delivered 
during specified period at fixed rate—Bank covering 
itself by yen purchased against pen sold—Transac- 
tion, held, genuine contract —Fatlure of importer 
to pay bills by purchase of yen— Whether breach of 
contract—dfeasure of damages. 

A merchart in Rangoon buying goods in Japan 
and desirous of paying for them in rupees and not 
in yen, entered into several contracts with a certein 
Bank in the form of purchasesof yento be deli- 
vered during a specified period at a fixed rate. 
The Bank covered itself by yen purchased against 
the yen that had be2n sold: 

Held, that the transaction between the parties 
wasa genuine contract and could not be said to 
have been entered into by way of gambling or 
wagering. 

Held, also that under these contracts the obliga- 
tion of the importer was to pay bills by the pur- 
chase of yen during the period to which each of 
these contracts respectively related and in case of 
failure he commits a breach of cantract. 

Hejd, further that the Bank wes entitled to reco- 
ver damages based upon the difference between the 
contract rate and the buying rate atwhich the 
Bank would have to purchase yen against the yen 
sold to the importer under the contracts. FIRM ABDUL 
LATIFF JAMAL & Co. v. Yokouama SPECIE BANK, Lp. 
Rang. 516 


Contragt Act (IX Of 1872)—Scope of Act-eRule 
of justice, equity eand good conscience when to be 
applied. 

The Contract Act does not profess to be a cag- 
plete Code dealing with the law relating to cun- 
of speciic@aw and 
usage. rules of justice, equity snd good conscience 
must “be applied,,which ghas been interpreted to 
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mean rules of English Law. Miss MosELLE Soromon 
v. MARTIN & Co, Cal. 331 
sa 23—Partition —Contract— Public policy 
- — Partition suit among co-sharers —Award— 

Clause that none of such co-sharers to a@uire 
interest in tenancy falling to share of another and 
on such acquiring, to transfer it to such co-sharer 
without price- Provision held was not without 
consideration and not opposed to public policy—No 
auestion of perpetuity arose. 

In a partition suit among co-sharers, an award 
was made by the arbitrator and the material clause 
in the award was tothe effect that pone of the 
co-sharers, thereby meaning the parties to the suit, 
would be able to purchase or acquire any interest 
in any subordinate tenancy falling within the allot- 
ment of any other co-sharer andifhe acquired such 
an interest he would be bound to convey the same 
without receiving any price whatsoever tothe other 
co-sharer witnin whose allotment the lands of the 
tenancy were situate. Thisclause further provided 
that the co-sharer so purchasing would amicably 
make the conveyance and if he refused to do so 
amicably, the other co-sharer would be entitled to 
enforce the rights given by this clause and obtain 
a conveyance: 

Held, that the provisions of the award could not 
be said to be without consideration. The suit was 
being settled and the settlement of the disputes 
involved inthe partition suit was the consideration 
which supported them and that they were not 
againgt public policy, and as such, could be enforcéd: 

Held, further that the rights conferred by that 
clause and the corresponding obligations impcsed by 
the clause were limited to the parties to the suit. 
They were in the natureof personal covenent as 
between parties to the suit, and as such, no question 
of perpetuity arose. Sararuppin Nur AHMAD v. 
JIBANNESSA KrATOON Cal, 347 
~ ss. 30, 73—One supplying money for betting 

in horse race to another—Aciual bettor keeping the 

winnings— Suit for recovery—Muaintainability of 
. —Tnterest on sum due, if can be claimed. 

One who is employed to make bets in horse race 
on behalf of another who gives him to bet with 
and wh? receives the winnings as a result of the 
bet cannot keep them. This is money received on 
behalf of another and a suit for the recovery of 
the winnings from the person who made the bet 
and received the winnings is maintainable as one 
for money had and received to the benefit of the 
plaintiff. The plaintiff is also entitled to interest 
at reasonable rate for the period during which he 
has been kept out of it. Morauswamy PILLAI v, 
VEERASWAMY PILLAT Mad, 251 

s. 43— Object of s. 43. 

The object of s. 43, Contract Act, was to 
allow a promisee to sue one or more of several joint 
promisors in one suit, without the necessity of 
joining all the promisors as defendants. The effect 
of the section was not to change a joint into a 
several liability, nor to enable a promisee to sue 
one or more of his joint promisors severally in two 
or more suits. Miss MOSELLE SOLOMON v. MARTIN & 
Co, Cal, 331 
s. 45—Promissory note— Co-promisees —One 

of them, whether can bring suit onit without 

joining the other. e 

One of two G2-promisees cannot bring a suit on 
the promissory note without making the other a 
party to it. Under s. 45, Contract Act, the right 
to claim performance of the promise rests with 
them jointly. * 
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Consequently, where a promissory note is executed 
in favour of twọ brothers forming a joint Hindu 
family, the one, who isnot the karta of the family, 
is not entitled to bring a suit on the basis of the 
note without joining the other. MUNSHI SAKU v. 
BAUPAL MAbTON x j Pat. 405 
S.49—Rule that debtor must seek creditor 

to make payment, if displaced by s. 49. 

Section 49, Contract Act, does not displace the 
ordinary rule of the Common Law that it is the duty 
of a debtor to seek out his creditor in order to make 
payment to him, ANNAMALAI CŁETTYAR v. Daw Hyin U 

Rang. 397 (b) 





——-s. 70-85. 70 applicability. 

Where there is an express contract s. 70, Contract 
Act, has no application, Miss MosELLE SOLOMON v. 
MARLIN & Co. Cal.331 
———-8, 73. Sze Contract Act, 1872,s, 30 251 
———8, 74. SER Interest 562 
—-——~3,145—Surety not paying amount due by 

principal debtor—Only execution of bond to pay 

in future—Suit against debtor by surety for re- 
covery of emount— Held, suit was premature. 

According to s.145, Contract Act, the payment 
which gives the surety a right of action against 
the principal’ debtor must be a payment of money 
or money's worth. 

Consequently, where the surety instead of paying 
the amount due by. the priscipal debtcr to the 
creditor, merely exccutes a bond for its payment in 
future, and he trings a suit for the recovery of tLe 
amount for the amount due by the debtor to the 
creditor, the suit is premature and he has no cause 
of action until he pays the amount due under the 
bond. MUTUSWAMY v. KayamBoo Konark Rang. 668 
Co-operative Credit Sccieties Act (IV of 1912), 

S. 48—Rules under, by Bengal Government— 

Rr, 22 (1), 22 (7)—Dispute between past member 

and Bank, whether dispute between past member 

and Committee—Objection to jurisdiction should be 
taken at first stage. 

Where a post member: of a society takes out a 
loan from the Co-operative Bank, the dispute re- 
garding this loan, is a dispute between a past 
member and a Committee within r. 22 (1) framed 
by Government uhder s. 43, Co-operative Credit 
Societies Act, and the dispute cannot be referred 
to arbitration but should be referred to the Registrar. 
But where such dispute was referred to the 
arbitration and no objection was taken before him 
or before the Registrar in appeal, the objection can- 
not be taken in the revision against the execution. 
Ram Krisuna Sen GUPTA v. HARIPUR CO-OPERATIVE 
Bank Cal. 591 
Co-owners—One tenant-in-common setting up hostile 

title--Suit for exclusive possession—Joint posses- 

sion, if can be given. 

A tenant-in-common setting up ahostile title to 
the whole or part of the common property and seek- 
ing exclusive possession thereof agamst another 
tenant-in-common who has dispossessed him of the 
same isnot entitled to exclusive pcssession or even 
necessarily to joint possession, if he fails to sub- 
stantiate his claim. KovummaL AmMap v. Unrate- 
KANDIYIL ARANGADAN AMMAD Mad. 825 
Copyright —Infringement of—When constituted— 

Books like Elementary Geography, held was bound 

to be similar and contain common information. 

In a suit for injunction on the ground of 
infringement of copyrignt of a bapk, if the cefend- 
ant, who undoubtedly is at fiberty to draw upon 
common source$ of information, saves himself the 
frouble and labour requisite for collecting that 
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informetion by adopting thè plaintiff's work with 
colourable variation, he is guilty of infringement 
of plaintiff's copyright even though the plaintiff's 
work is based on materials which are common 
property. 

Held, that the book, being a book on Elementary 
Geography, could not but give the same informa- 
tion which are to be found in ali such books 
on the subject. The materials unless the book 
was intended to contain incorrect, inadequate or 
incomplete infurmation, must necessarily be the 
same. The passages complained of, of similarity 
were few in number. The defendant had to express 
himself in the best possible manner suited to his 
readers, and so he could not possibly avoid the 
similarity. He was not bound to be unhappy in 
his choice of expressions, only to avoid resembla- 
neces; and it was open tohim to adopt words and 
expressions even though the plaintiff may have 
used them before, so long as he did not in fact 
intend his book to resemble the plaintiff's bvok 
or so long as such words or expressions were not 
of the plaintiff's coinage. It was true that in a 
few passages out of those complained of the 
coincidences were so great that there was no room 
for doubting that the defendant owed them to the. 
plaintiff's book. But in borrowing them it was far 
frcm clear that the defendant was aiming at a 
resemblance or that a colourable imitation had 
been produced. In cases of this nature it is not 
merely one or two passages here and there that 
count: it is the general impression that is left on 
one's mind that is to be regarded. Omar ALI 
Barbas. kar V. JNAN RANJAN MITRA Cul. 576 
Co-sharers—Alience from co-sharer — Whether 

can get partition of alienated property—Hindu 

Law —Alienation. 

An alienee from a co-sharer is entitled to institute 
a soit jor partition cf the property in which he 
alone is interested. TARINI Charan O-%KRAVARTY V.. 
Devenpra Lat Dry Cal. 583 

Co sharer in exclusive possession—Other co- 
sharers can eject him without proving special 
damage, 

. Where aco-sharer brings a portion cf the common 
property practically underhis exclusive possession, 
another co-sharer is entitled to eject him without 
proving special damage, Mancat Ram v. GHULAM 
Hussain Lah. 148 
Co-sharer in undivided property — Whether 
can alienate any defined portion eren if he is in 
exclusive possession—Morigage — Whether subject 
to right of others to partition—Decree for sale on 
mortgage—Sale and purchase by mortgagee—Subse- 
quent partition —> Portion mortgaged falling to 
others— Right of such co-sharers, if affected by sale. 

A co-sharer in an undivided property cannu alie- 
nate any defined portion cf such property even 
though he might have been in exclusive possession 
of the same by an agreement amongst the varicus 
co-sharers. lt follows that if such a mortgage is 
made, the mortgage is subject to the right of the 
other co-sharers to enforce a partition. If the mert- - 
*gageeis followed by a partition and the mortgaged 
properties are allotted to the, gther co-sharers, they 
take these properties, in the absence of fraud, free 
ijem the mcrtpage, and the mortgagee can proceed 
only against the properties allotted to the mcrtgagor 
in substitution ef his undivided stare. : 

Where a co-sharer in exclusive possession of a 
poition of undivided Froperty mortgaged it and a 
decree for sale was obtained on it but cn subse« 
quent partition, the portion mortgaged was given 
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to seme other co-sharer, and on the mortgagee 
purchasing the property in sale and mutation being 
effected in his name, the cc-sharer to whom it was 
allotted in partition sued for possession: 

Held, that the mutation in itself did not injure 
the plaintiff inasmuch as the purchasers title had 
not been perfected by adverse possession and he 


took nothing by this purchass, ADIT SINGA V. 
Binpayat Sau All. 762 
Costs— Legal practitioner appointed Receiver 


conducting his own case—Legal fees, if can be taxed 

as costs. 

Where the Receiver is a legal practitioner who 
conducts his own case, without employing a Pleader, 
a legal practitioner's fee cannot be taxed, as accord- 
ing to the rules, only such sum canu be taxed as 
legal practiticner's fee as has been actually paid and 
certified by the legal practitioner towhcm it haz 
been paid, ABDUL JABBAR v., ONKAR Nati All 831 

Suit for contsruction of will—Costs, to come 
out of estate. 

Per Varadachariar and Madhavan Nair, JJ.— 
Burn, J., contra—In suits for the construction of 
wills and settlements, costs of all parties may be 
directed to come out of the estate, when the claim 
is not baseless and the question of construction not 
free from doubt. NEELAMMA v, AGADI MAREPPA 

Mad. 471 
Taxation—Defendanis, appearing by same 
attorney—One bill of costs, if can be had where 
interests are diverse—If ban be represented by 
separate Counsels— Test is whether interests are 
identical or whether before proceedings commenced 
there was reasonable probability of their defences 
being substantially different, 

Defendants appearing by the same solicitor, how- 
ever Dumerous or diverse they or their interests 
may be, can have but one bill of costs; but this 
will not limit their representation in Court. If 
their interests are diverse, separate Counsel may 
appear in Céurt, and their charges will be allowed. 
Prima facie each person alleged to be a partner or 
to have held himself out as a partner has a right 
to defend himself separately. 

The test in such cases is, whether there isa 
resonable probability of there being a substantial 
difference in the two defences, The fact that the re- 
tainers signed by the two alleged partners, in fav- 
our of the attorneys are separate and that they did 
not sign one joint retainer is certainly a matter 
for consideration in determining whether the inter- 
ests of the two parties who signed two separate 
retainers were identical, but it does not necessarily 
follow from the fact that two retainers were sepa- 
rately signed that the interests of the two parties 
cannot be identical. The que®tion is whether the 
attorneys were justified from the commencement in 
having a reasonable apprehension that the cases of’ 
their two clients were not identically the same. 
What is a reasonable apprehension cannot be strict- 
ly defined and all that the Taxing Master has to see 
is that the parties have not unnecessarily augmented 
costs by each filing a separate appearance, MANILAL 

“ LALLUB. AI v. BEARAT SPINNING & Weavixne (Qo, Lip. 
e Bom. 467° 
Court-fees — Crossgobjection for future interest— 

Court-fees payable. 

Where crogs-objections with 1¢gard to future ing 
terest aie filed, the amount of future interest cannot 
be determined as it depends upon the dat@ of pay- 
ment of the amount decreed by the judgment-debtor. 
Consetuently ad +vqlorem gourt-fee is not necessary. 
Pona Ram v, Deyr Das-Hari Onan Lah, 928 
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——*— Principle to determine proper court-fee. 

The principle to be followed in determining the 
proper court-fee is that the substaece of the relief 
claimed and not the formal language of the phaint 
must be looked at. ADULLA © SUBRAMANAYAN PatTar 

Mad. 203 
Court Fees Act (Vil of 1870), s. 7 (i). Sze Court 

Fees Act, 1870, s, 7 (iv) (f) 822 
————8. 7 (2)—Suit for declaration that plaintiff 

entitled to get ceitzin sum per month out of 

settlement —Court-fees payable. 

Where a plaintiff sues for a declaration that he 
is entitled to payment of certain amount per month 
on account of certain settlement, the court-fees should 
be calculated ad ralorem-on ten times the annual 
amount under s. 7 (2), Court Fees Act. NERLAMMA v. 
AGADI MAREPPA Mad. 471 
~ $, 7 (iv) (a), Sch. H, Art. 17-A—Claim for 

property by survivorship— Will by co-parcener 

alleged to be forgery—No relief for cancellation of 
will—Held, claim for declaration aot affected by 
will and Art. 17-A, Sch. II, applied and not 

s. 7 (iv) (a). 

The plaintiff claimed cartain properties as belong- 
ing to joint family allegingthat he was entitled to 
them by right of survivorship and that the alleged 
will by his co-parcener bequeathing ths said pro- 
peities to the co-parcener’s widow and daughter was 
a forgery. It was held by the lower Court that 
it was imperative on the plaintiff to pray for a 
cancellation cf the will and that under s. 7 (iv) (a), 
Court Fees Act, he must pay court-fees therefor: 

Held, tat the claim for poss2sgion could not be 
held to be consequential upon the dec!aration that 
the will was a forgery and invalid. The plaintiff's 
claim t> possession of the proparties, based as it 
was on the claim that the properties are joint family 
properties, was unaffected by the will. If the pro- 
perties were joint family properties, then the will 
could not deprive the plaintiff of his sharein them 
and the claim with regard to the prcperties 
must be held to be for a declaration only and must 
be valued under Aıt, 17-A, Sch. II of the Court Pees 
Act. Konxpr RENA ATMARAM CHETTIAR v. KONDI 
MANA Saraswat..1 AMMAL Mad. 837 
- S$. 7 (Iv) A, Sch. I, Art, 17-A— Compromise 

decree against Malabar tarwad—Suit by minor 

members to declare decree null and void—Proper 
court-fee—Difference between suit to cancel decree 
and suit for mere declaration that decree is void. 

Where a razinama decree was passed against the 
members of a Malabar tarwad and the plaintifis 
who were at the time of the decree minor members 
represented by the defendants sued fora declara- 
ton that the decree may be declared null and 
void: 

Held, that the suit was not governed by s. 7 
(iv) A ofthe Court Fees Act, but by Art. 17-A. 

Ifa party to a decree sues to set aside or cancel 
the decree s. 7 (iv) A governs the court-fee but if 
the party suing was not a party to the decree which 
he seeks to have declared not binding on him, the 
appropriate provision of the Court Fees Act is 
Art. 17-A. ADULLA vy. SUBRAMANAYAN Patrar 

Mad. 203 
———- 8.7 (iv) (c)—Suit for declaration and 

compelling lambardar to accept revenug-—S. 7 (iv) 

(c), applicability—-Plaintiff should not be allowed 

to reduce jurisdictional value of suit. 

In a suit for a declaration that a certain lam- 
bardar cannot refyse,to accept land revenue and for 
compelling him to accept revenue, the court-fee is gov- 
erned by s. 7 (iv) (e), Court Fees Act afid in such caseg 
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the Court should not allow the plaintiff to r$duce 
the jurisdictional value of the suit. SUNDAR SING I 
v. Raginpar SING“ Lah. 227 
8, 7 iv) (c), Sch. I, Art. 17 (lih —AMortg age 

decree against father—Ancestral house put to sale 

—-Son's suit for declaration that it.cannot be sold 

being ancestral—Art. 17 (iii), applies. 

. A Hindu son's suit for a declaration that cortain pro- 
perty which had been mortgaged by his father, and 
which is about to be sold in execution of the mortgage 
decree obtained against the father, cannot be sold 
being anc2atral property and on the ground that 
the mortgage is not fcr a legal necessity and .not 
binding on him, is governed by Art. 17 (iti) and 
not by s. 7 (iv) (c), of Court Fees Act. Such a 
suit is not for a decla:asion with coussquential 
relief but ons for mere declaration. RATTAN Lav v. 
ALLA ABAD Bank, LTD. Lh. 678 
~———- 88. 7 (Iv) (f) 7 (I) -Suit for accounts— 

Allegation in plaint that certain sum was stated as 
_ due in account sent by defendant—Proper mode 

of valuation. 

In asnit for account againet an agent whic was 
tentatively valued by the plaintiff at Rupees Four 
hundred, there was an allegation that in an account 
s2nt by the defendant to ths plaintiff some time 
before the plaintiff's agency terminated a sum of 
Rs, 1,873 was stated to bs in the hands of the de- 
fendant. The trial Court held that the plaintiff 
was bound to value the suit at Rs. 1,873 under 
s. 7, cl, lof the Court Fees Act : 

Held, that the suit wai in substances a gait for 
accoun; and the order of the lower Court was not 
correct, MudamMap Hussain v, Muzamuap MALUNIAR 

Mad. 822 
———-ss. 13, 14, 15, Seh, |, Art. 1. Sez Civil 

Procedure Code, 1908, s. 151 222 
———Seh. ||, Art. 17—Joint family—Plaintiff 

in possession of portion of joint family property 

Plaintiff asking for partition Plaintiff dis- 

possessed—Partition suit on court-fee stamp under 

Art. 17—~Maintainability—Hindu Law—Partition. 

Whers the parties foimed a joint family aad 
the plaintiff at the time of the institation of the suit 
for partition was actually in poss2s3ion of some 
joint family property, the fact thathe ceassi to live 
in the family housə after the dispute arising on the 
refusal of the defendants to accede to partition can- 
nət be interpreted asa relinquishment of pos3ez- 
sion of his share inthe family house. While the 
plaintiff wasa member of the joint family, he had 
a vested right inthe whole property. He was not 
out cf poszessizn at the time the suit was instituted 
and was clearly entitled to suefor a partition of 
whatever shave may be found due tohim. Con- 
sequently, he can bring a suit for partition of joint 
family proparty on a court-fee stamp of Rs. 10 in 
accordanc2 with A1t.17 of Sch, II of the Court Tes; 
Act. Sach a suit cannot ba saidto be one for the 





enforcement of a disputed right. GANPATI v, VEN- 
KATESH SITARAM PUNEKAR Nag. 821 
CATE. 17-A See Cou:t Fess Act, 

1870, s 7 Civ) A 203, 837 
— — Art.17 iN) See Court Fess Act, 

1870, 3.7 Civ) (c) 678 
Criminal Proc2dure Code (Act V of 1898), ss. 


4(1)(Me 193, W) a 552—Application not 
suggesting Magistrate should take action —Prayer 
to take womin from husband's custody—Held, it 
fell under s, 532—Magistrate, if bound to take 
deposition of applicant — Ontigsion to do so— 
Ww hether vitigles subsequent order directing com- 
plaint under Penal Code (Act XLY of 1860), s, 182, 
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An application to the, Magistrate did not 
suggest that the Magistrate should take anyeaction 
against any person for committing an offence ; nor 
do the allegations inthe application form the in- 
gredients which constitute any offence under the 
Penal Code; nor was there any offence referred to 
in the application by the number of the section. 
Tt only saidthat R the husband of K came tə the 
house of D and took her away from that hous3 
where she was staying with her uncle D. The relief 
which was asked by the application was that K 
should be set atliberty and taken from the custody 
of her husband because there was an apprehension 
that he might ill-treat her: 

Held, that the application was not a criminal com- 
plaint but an applicetion unter s. 652, Criminal 
Procedure Code; that the Magistrate was not bound 
to take the deposition of the applicant on oath 
and his omission to do so did not vitiate an ordar 
subsequently made by him directing a complaint 
under s., 182, Penal Uode, to be made against the 
applicant for prosecution under s. 199 (1) (a), Crimi- 
nal Procedure Code. Daurat Rar v. TIMPEROR 

All. 609 
———s, 30, Ser Criminal Procedure Code, 1898, 
s. 215 611 


———~$$. 30, 28—S. 28 is to be read with s. 30 
under certain circumstances. 

Section 39, Criminal Procedure Code, vannot be 
regarded in any other light than ths provision of 
the Code with which under certain circumstances 
and in certain parts of India s. 28 of the Uode 13 
to be read. Ma SIN v. Maune Mauna Lay 

Rang. 163 

—~——- 88. 30, 250—Special power Magistrate 

trying complant under s. 376, Penal Code—Com- 

plaint found false—Accused discharged—W hether 

can pass order directing payment of compensation 
under 3. 250, Criminal Procedure Code. 

If the Magistrate having special poavers is able 
to try the case before him, it is a violation of the 
ordinary meaning of the word “triable” to say 
that the cass is not triable bythe Magistrate, 

The principle deducable trom s. 200, Criminal 
Procedure Vode is that the Magistrate can only 
pass an order awarding compensation if he is able 
to dispose of the case himself personally; ia other 
words, if he is able to end the case py passing 
an order which operates tu the detriment of the 
accused, then he is equally able to end the case by 
passing an order which is to the detriment of the 
complainant 

Consequently, a Special Power Magistrate, trying 
a complaint under s. 376, Penal Uoae ani passing 
an order discharging the accused, can pass an order 
under s. 200, Criminal Procedure Code notwitu- 


“standing the fact the offence is exclusively tgiable 


Ma Sin v. Mauna MAUNG Lay 
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—S.91—Bond under s. 91—Magistrate, if can 
go to house of persons and ask them to execute 
personal bond under s. 91. 

Section 91, Criminal Procedure Code is only ap- 
plicfble to persons who are present in Wourt and 
cannot authorise the Magterates to go to the 
houses of persons and compe! them to execute bonds 
for appearance in Court; nur Could he lawtully pro- 
ceed to H the case unless he had issued a process 


by a Oourt of Session. 





as required by 8. 204, Uriminal Procedure Code. 
AJODal4 PRASAD SINAR v. MUNICIPAL UOMYIITEB, 
Keural . Nay. 413 


s 
———- 5. 94~Lien—Solicitor's general lien—Order 


o 


. 
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under 3. 94 for production of dosuments—Solicitor’s 

genesal lien, if good answer. 2 

A Solicitor’s lien is a right exercisable against 
the client, and gives the Solicitor no higher right 
against third persons than the client. himself pos- 
sesses. Thus, notwithstanding the lien, the Solicitor 
can be compelled to produce the papers in his 
possession if his client would have been bound to 
produce them. 

Therefore, a Solicitor’s general lien upon docu- 
ments is no answer to an order made under s. 94, 
Oriminal Procedure Code, Where for the purpose 
of substantiating the charge under s, 497, Penal 
Code against the accused, it is necessary that the 
Orown should use the documents as evidence against 
the accused, the Court is entitled under s. 94 of the 
Criminal Procedure Code to issue a summons for 
the production of any such document necessary or 
desirable for the purposes of sny investigation, 
enquiry, trial or other proceedings under the Code 
as provided by that section, Such an order can 
be made by the Court summoning the complainant 
to produce such documents, these documents being 
the property of the complainant, If, therefore, the 
complainant can be ordered by the Court to pro- 


‘duce documents belonging to him, similarly his 


Solicitor or Attorney may be ordered to produce 
them if they are in his pcssession, and this regard- 
less of whether he’ has a lien upon them or not. 
ALLAN E. Ker v. Promor. A Nata Sarkar Cal, 224 
—8. 107—Proceedings under s. 107, Criminal 

Procedure Code (Act V of 189>) - Effect — Enmity 

between parties — Effect of. 

If a party gues to Court and says that owing to 
the existence cfenmity he apprehends danger from 
his adversary, and on that ground he asks the 
Court to take prcceedings under s. 107, Criminal 
Procedure Code, and the Court decides the matter 
against him, then it will be very difficult to hold 
that it was acase which was withcut any reason- 
able and probablé cause. -The man may have be- 
lieved that the opposite party was his enemy and 
he wag, therefore, appiehending danger, but an 
enemy hag no right to concoct a case against his 
adversary in order to put him to trouble, and if in 
a case itis found thatwith a view to support an 
imaginary story against an enemy one party fabri- 
cates evidence to bolster up his case against the 
other, then the prosecutor cannot say that his case 
against the other comes within “probable and rea- 
sonable cause.” Saa CHATURBaUJ v. SAH MAUJI Raw 

All. 984 (b) 
$.110—Proceedings under s. 110, Criminal 

Procedure Code (Act V of 1898)—Prosecution or 

defence should not be hampered in any way— 

Defence should be allowed ° to cross-examine 

prosecution witnesses, 

Neitker the prosecution nor the defence, in pro- 
ceedings under s. 110, Criminal Procedure Code or 
enquiries of this kind, ought to be hampered in 
any way. It ought to be open to the defence to 
cross-examine the prosecution witnesses if they wish 








to, SUPERINTENDENT & REMEMBRANGER oF LEGAL 
AFFAIRS, BENGAL v. JIBAN Kumar De Cal, 228 (b) 
$.e133. s 





Sre Criminal Ircee@ore Code, 1898, s, 137 402 
Sez Criminal Procedure Code, 1698, s. 139 514 
5 — S5, 137, 139-A, 133—Order under s. 137 
passed without inquiry enjoined under s. 159-4 (1) 
- -Propriety of-—Such order cannot Stand, 
In an application under s. 133, Criminal Procedure 
Code, the opposite party @laimed the existence of 





e a public right. The Magistrate visited the spot 
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and examined the witnesses for the party who had 
set the law in motion and then examined the 
remaining witnesses twelve days Iter. Theg an 
amin was deputed to examine the alleged encroach- 
ment after comparison with the survey map and 
Record of Rights. The order was made absolute 
without any further proceedings: 

Held, that the order under s, 137 having been 
passed without making ths inquiry enjoined under 
s. 129-A (1) could not stand. NARSINGA NARAIN 
9. RAMESHWAR SINGA Pat. 402 
ss. 1393, 133—Petition for* removal of 

latrine near public well—No denial of existence of 

public right—Inquiry under s. 139, if feasible— 

S. 133, if applies. 

Where an application is made for removal of a 
privy on the ground that its continuance near a 
public well would render the water of the well 
insanitary and unfit for use and there is no denial of 
the existence of the public right in the well and the 
atmosphere surrounding it, an inquiry under s. 139, 
Criminal Procedure Oode, is not feasible. To such 
a case s. 133 applies ifthe Magistrate thinks 
that the nuisance should be removed from the public 








place. MA 3ABIR PRASAD Czsupruri v. DaaNvSHDHARI 
Prasad SINGA Pat, 514 
———-5.139-A. Sse Criminal Procedure Code, 
1838, s. 137 402 
8.145. Sze Limitation Act, 1908, Sch. I, 

Art. 47 ‘370 
——— 5, 161. See Penal Code, 1860, 5. 182 :910 


—ss. 164, 364—Construction of ss. 161 and 364 
—Scope of the sections—Precautions to be observed 
—Ss. 164, 364 to be construed together. 

Sections 161 and 364, Criminal Procedure Code, 
must be looked at and construed ‘together, and it 
would be an unnatural construction to held that 
any other procedure was permitted than that which 
is laid down with such minute particularity in the 
sections themselves. It is wrong to say that the only 
effect of s. 164 is to allow evidence to be put in a 
form in which it can prove itself under s. 74 and 80 
of the Evidence Act, as, if such a construction is 
adopted, all the precautions and safeguards laid 
down by ss. 164 and 364 would be of such trifling 
value as to be almost idle. Any Magistrate of any 
rank could depose to a confession made by an ac- 
cused as long ae it was not inducad by a threat 
or promise, without affirmatively satisfying himself 
that it was made voluntarily and without showing 
or reading to the accused any version of what he 
was supposed to have said or asking for the confes- 
sion to be vouched by any signature. The range of 
Magisterial confessions would be so enlarged by this - 
process that the provisions of s. 164 would almost 
inevitably be widely disregarded. It is a sec- 
tion conferring poweis on Magistrates and delimiting - 
them, NAZIR AMAD V. EMPEROR P C 881. 
——ss. 164, 364—Magistrate not acting under - 

s. 164 or s. 364 but giving oral evidence of con- 

fession — Bvidence, if admissible — Conviction 

mainly on such evidence—Whether can be 
maintained. 

e A Magistrate would not be obliged to record any 
confession made to him if, for example, it were that 
of a self-accusing madman or for any other reason 
the Magistaate thought it to be incredible’ or useless 
for the purposes of justice, Whether a Magistrate 
records any confession is a matter of duty and dis- 
cretion and not of obligation. The rule which applies 
is that where a power ‘ig given to do a certain thing 

in a certain way the thing must be edone. in that 

way or not at all. Other methods o per ormange 


. a 
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are necessarily forbidden. Although the Magistrate 
acting under the group of sections relating to 
recording of confessions is not acting as a 
Court yet he "s a judicial officer, and’ both as a 
matfr of construction and of good sense there are 
strong reasons for applying the rule in question to 
s. 164, Criminal Procedure Code. The effect of the 
statute is clearly to prescribe the mode in which 
confessions are to be dealt with by Magistrates when 
made during an investigation, and to render inad- 
mirsible any attempt to deal with them in any other 
method. Consequently, an accused person should not 
be convicted mainly, if not entirely, on the strength 
of a confession said to have been made by him toa 
Magistrate of which evidence was given by the 
Magistrate but which was not recorded under s. 164 
of the Criminal Procedure Code, as ‘the evidenca of 
such confession is inadmissible where the Magistrate 
neither acts nor purports to act under s. 164 or 
e. 364 and nothing is tendered in evidence as re- 
corded or purporting to be recorded under either 
of these sections, Nazir AHMAD v, EMPEROR 
P C 881 

——— 88. 177, 531—Trial in wrong Court—Con- 

viction, when can be set aside—Policy of the Code. 

Section 177, Criminal Procedure Code, only pro- 
vides for the ordinary place of inquiry and trial 
and may be read along with s. 531, the result 
being that a conviction cannot be set aside merely 
on the ground that the trial has taken place in a 
wrong district but the party aggrieved is 
entitled to have the conviction set aside if he 
shows that “such error has in fact occasioned a 
failure of justice.” The policy of the Code as 
shown by ss. 531 and 538 is to uphold in most 
cases the orders passed by the Criminal Court 
which lacked local jurisdiction or which had com- 
mitied illegalities or irregularities unless failure 
of justice has been occasioned or is likely to be 
occasioned thereby. ACHARAJA SING v. EMPEROR 

Pat. 518 

~—--—— $195 (1) (c)—Relevant date, is the date 

Court is invited to take cognizance of complaint. 

Under s. 195 (1) (e), Criminal Procedure Code, 
relevant date which has to be considered is the 
date at which a Court is invited to take cogni- 
zance of the complaint. At that moment the Court 
has to ask itself whether it is debarred from tak- 
ing cognizance by reason of the provisions of s. 195, 
and in cases falling under s. 463 or s. 471, Penal 
Code, the Court has to see whether the offence in 
respect of which it is asked to take cognizance is 
alleged to bave been committed by a party to any 
proceeding in any Court and in respect of a docu- 
ment produced or given in evidence in such pro- 
ceeding. It is immaterial that the offence had been 
committed by a person before the proceedings are 
taken and if at the time when the Court is asked to 
take cognizance of a complaint the accused is a 
party to proceedings in a Court in which the docu- 
ment has been produced or used in evidence, then 
the bar contained in s. 195 (1) (c) applies. EMPEROR 
v. RAOSAPPA YELLAPA Bom. 279 
——-—8 195 (2)—“City Survey Officer”, if a 

“Court.” 

A “City Survey Officer" is a Court within the 
meaning of s. 195 (2), Criminal Procedure Code, 


EMPEROR vy. Racuappa YELLAPA Bom. 279 
—-— sS, 199 (1) (a). Sze Criminal Procedure 
Code, 1898, s. 4 (1) (b 609 
ss. 215, 30—Case exclusively triable by 





Sessions—Case committed by +° Mggistrate having 
powers under ss. 30—Commitment, whether legal, 


. . 
e e 


The fact that the provisions of s. 30, Criminal 
Procedure Code, confer upan & Magistrate, First 
Class, invested with those powers the jurisdiction 
to try casas exclusively triable by Court of Session 
if he chooses to do so does not msan that s. 30, 
Crimina! Procedure Code, takes away the jurisdiction 
of the Sessions Court to try the cas2 if committed 
toit. Hence, when such a Magistrate, commits the 
case, it cannot be said that the Oommitting Magis- 
trate has committed an error of law in sending up 
the case to the Court of Session. EMPEROR v. MADAN 
Lan Pesh. 611 
—S, 236 —Doubt as to which of several offences 

is commitied—Accused not charged with particular 

offence—Conviction for it,when proper. 

Where it is doubtful which of several offences 
a person has committed, he may be charged 
with all of them or with a number of them in the 
alternative. In such a case he may be convicted 
if the facts proved show that he is guilty of an 
offence with which he might have been charged, 
under s. 236, Criminal Procedure Code, though in 
fact he was not specifically ‘charged with that par- 
ticular offence EMPEROR v., MATAURI All. 253 
— ss, 236, 237, 403—Pensl Code (Act 

XLV of 1860), s. 323—Petitioner and others tried 

for affray—Charge under s. 323, if can also be 

framed against petitioner. 

The offeyce of causing hurt in the course of an 
affray in the public street is an entirely distinct 
offence from the affray itself on the ground, among 
others, that the affray is committed not alone by 
the party causing the hurt but by both parties, 
namely, the party causing the hurt and the party 
receiving the hurt, Where the two offences are 
connected with each other in that manner, the 
matter is governed not by sub-s. 1 but by sub-s, 2 
of s. 403 of the Code of Criminal Frocedure, and 
this sub-section definitely provides for a separate 
trial of the second offence. Consequently when cer- 
tain persons are being tried for an affyay, a charge 
under s. 323, Penal Code, cannot also be framed 
against one of them and tried. Sankaraa Raz, 
KsapDERAN MIAN Pat. 29 
—— 5, 239 (a) (e)—Joint trial—Persons charged 

with offence under s. 457 or s. 460, Penal Code, 

if can betried with person accused of receiving 
stolen property—Joinder proper—Jther charges, if 
can be added. 

Section 239 (a), Criminal Procedure Code, only 
permits persons to be charged and tried tcgether 
when one set are charged with an offence which 
includes theft, whilst the others sre charged with 
receiving or retaining or assisting in the disposal 
or concealment of property, possession of which is 
“alleged to have bean transferred by the offence 
with which the first set are charged. As theft is 
not an essential ingredient of an offence ynder 
eitner s. 457 or s. 460, Penal Code, possession of 
property cannot pass as a result of either of these 
offences. Possession of property may pass as a 
result of theft following either of those offences, 
but it does not actually pass as a result of either 
of them. From the terms of s. 239 (e), Criminal 
Procedure Code, it is clear that an offence which 
includes theft must mean an offence of whfth theft 
is a necessary and essential irffedient, An offence 
under s. 382, Penal Code, includes theft and all are 
eIbarly offences by which the possession of property 
is trunsfeyed from one person to another. Such . 
offences are within s. 239 (e), Criminal Pro- 
cedure Code, and only such offences are covered by 
that section, An offence @vhich thay be the fore- 
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runner of a theft cr which may form part of a 
larg transacticn, “which might involve cr 
include theft, cannot he said to be an offence 
which includes theft. That being so, persons 
charged under ss. 457 and 460, Penal Code, are not 
persons charged with offences which include theft, 
and consequently they cannot properly be tried 
with persons charged with receiving stolen proper- 
ty which was stolen in a theft which was com- 
mitted as part of the transaction involving the 
other offences. If persons can properly be charged 
and tried together under s. 239, Oriminal Procedure 
Code, there is nothing to prevent other charges 
being added against one or more of such persons 
if the addition of such charges is permissible by 
the Code. EMPEROR v. MATHURI All. 253 
S. 250—Magistrate, whether should record 
reasons, why complaint is false. 

The reasons which have to be recorded by the 
Magistrate passing an order under s. 250, Criminal 
Procedure Code, are why he directs compensation to 
be paid and not why he regards the complaint as 

~ false and frivolous or vexatious. It is beyond his 
power to discover why the complaint made a false one. 
Ma Sin v Maune MAUNG Lay Rang. 163 
Le s, 250-—Order of discharge under s. 376, 

Penal’ Code, typed with finding that case is false 

—Order signed by Magistrate—Purther order 

directing payment of compensation typed, on 

same date with same typewriter—Both orders held 

one and same. s 

There was an order of discharge of the accused 
under s. 376, Penal Code with a finding that the 
case was a false one, which was type-written, and 
contained, finally: “I direct, therefore, that the 
accused be discharged, The case was classified as 
‘false'.” This was signed by the Magistrate and run- 
ning straight on the same date, with the same type- 
writer, and obviously all done in one piece, came 
the further order under s. 250, Criminal. Procedure 
Code. It started at the bottom of the same side of 
the page as the judgment, and, after half a line, was 
continued on the back of the sheet, so that it was 
manifest that the judgment and the further order 
were typed out at one and the same time: 

Held, that the order of discharge and the further 
order were one and the same, and tne intrusion 
of the Magistrate's signature in the middle of the 
page could not affect the merits of the case. Ma SIN 
p. Mauna Maune Lay Rang. 163 

S$. 256. 
See Criminal Procedure Code, 1898, s. 494 (a) 9 FB 
Ser Criminal trial—Evidence 9FB 
s. 337. i _ 

See Bengal Suppression of Terrorist Outrages Acts 

1932, s. 24 ; ° 9FB 

Ses Criminal Procedure Code, 1898, s. 494 (a) 9FB 
——e- —S. 364. Ser Criminal Procedure Code, 1898, 

8. 164. 881 
——— sS. 386 (b)—Attachment by seizure of crop 

belonging to Hindu co-parcenary in execution of 

warrant for recovery of fine against member— 

Claim by manager—Whether should be allowed. 

‘Where in execution of a warrant under s. 386 (b), 
Crimingl Procedure Code, for recovery of the fin’ 
imposed on one of he members ofa Hindu co- 
parcenary, the entire crops belonging tothe co- 
parcenary is attached by actual seizure, the attacqh- 
ment infringes the rights ofthe other members and 

: consequently aclaim preferred bye the @anager of 
the co-parcenary on the ground of such infringement 
of his rights mus, be allpwed, KoLLIVENKATARATNAM 
v. THE COLLEOTOR or Kista ; Mad, 480 (b) 
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—e- —§.403. See Criminal Procedure Code, 1898, 
s. 236 29 
———- 8,408, proviso (b —Detgntion order in 
Borstal School—-Whether sentence of imprisq@ument 
—Appeal, whether lies to High Court or Sessions 
Judge—Burma Prevention of Crimes (Young 

Offenders) Act (III of 1930), s. 25 (1). 

An order of detention in a Borstal School is not. 
a sentence of imprisonment within the meaning of 
proviso (b) to s. 408, Criminal Procedure Code. , 

In respect of any order of detention in a Borstal 
School for any period, passed by a Mayisrate, there 
is a right of appeal to the local Cobrt of Session, 
and the only circumstances in which the appeal 
against such an order will lie to the High Court 
is when a co-accused, who has been tried together 
with the juvenile affected by the order, has been 
sentenced to imprisonment for a term exceeding 
four years. In such a case the appeal will lie to 
the High Court under the provisions of proviso (b) 
to s. 408, Criminal Procedure Code. 

Where, therefore, under the provisicns of s. 25 
(1), Burma Prevention of Crime (Young ar 
Act, the accused have been directed tobe detaine 
in a Borstal School for a period of five years 
by the Second Additional Special Power Magistrate, 
their appeal lies to the Court of Session of the 
District. Nea Tea Ev. EMPEROR Rang. 144 
——--——s. 417— Criminal trial —Order of acquittal 

—High Court, when will interfere in revision. . 

As under s. 417, Criminal Procedure Code, an appeal 
is permitted against an order of acquittal, the High 
Court does not ordinarily entertain an application 
for revision of such an order unless the order of 
acquittal has been made without jurisdiction, and if 
there be illegality in the proceedings. Hranpa Mean 
v. ANAMALE C.ETTYAR Rang. 242 (b) 

5. 422—Omission toissue notice under s. 422 

—Whether fatal before Appellate Court. 

Obiter.—The omission to issue'notice under s. 422, 
Criminal Procedure Code is fatal to the proceed- 
ings before the Appellate Court. Hranpa Mzaa v. 
ANAMALE CHETTYAR * Rang. 242 
-—s. 423 (1) cl. (b), (3) Ser Burma Prevention 
of Crimes (Young Offenders) Act, 1930, ss 25 OY 





8, 423 (2)-—Showing cause against con- 
victicn —Procedure to be followed. See Criminal 
Procedure Code, 1898, s. 439 (b) 768 

s.436—District Magistrate's power to direct 
further enquiry. 

Where the Mazistrate has not dealt with the evi- 
dence, it is certainly open to the District Magis- 
trate to direct a further enquiry. BoacwantRao v. 
EMPEROR Nag. 702 

s. 439 (b)— Enhancement of sentence— 
Revision against conviction—Fresh notice to show 
cause against enhancement, if necessary. ; 
Where the petitionsrs in a revision case are already 

before the Court represented by Counsel and he is 
in possession ofall the papers upon which he may 
argue onthe question of the enhancement of the sen- 
tence itis not necessary nor is it required by law 
to serve a further notice on the petitioners, when 
after the perusal of the record at the hearing of the 
revision, the High Court considers it necessary to 
enhare2 their sentence and ask the Counsel to 
show cause immediately why their sentence should not 
be enhancəd. ALEF S .EIKH v. EMPEROR Cal. 768 
8.439 (b)—In showing cause, if one can go 
behind verdict Qfejury. Ane 

Though s. 439 (b) of the Code of Criminal Proce- 

dure provides thata convicted peson in showing 
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cause why his sentence should not be enhage:d is 
entitled to show cause against his conviction, the 
accused is not, entitled to go behind the jury's verdict 
ani show upon the evidence that the conviction was 
wrong. 

In showing cause against their conviction the 
accused must proceed according to the provisions of 
8. 423(2) which provides that the Court shall have 
no authority to alter or reverse the verdictof a 
jury, unless the Court is of opinion that such ver- 
dict is erroneous owing toa misdirection by the 
Judge to the jury or toa misunderstanding on the 
part of the jury ofthe lawas laid down by him. 
Sire? in an appeal the accused person cannot go 
behind the verdict of the jury, but can only show 
that there was a misdirection by the Judgeor a 
misunderstanding on the part of the jury of the law 
as laid down by the Judge, it cannot be said that 
an accused in showing. cause against enhancement 
of sentence inaconviction ina jury trial, can go 
behind the same. Arer S rika. Emperor Cal. 768 
—S. 476—Prosecution directed by trial Court 

—Appellate Court's power to direct withdrawal of 

compaint—Interference by High Court under s. 115, 

pd Procedure Code (Act V of 1908)—~Propriety 

of. 

When the trisl Court has directed prosecution 
of a party to a suit under s. 476, Criminal Pro- 
cedure Code, for using a forged document in evi- 
dence, in appeal, the Appellate Court has juris- 
diction to direct withdrawal of the complaint if 
it is not satisfied with the case for the pro- 
secution; and it would not be proper for the High 
Court to interfere with this order under s. 115, 
Civil Procedure Code. Bevas Narain SINGH v. 
Dasrata SINGH Pat. 451 
—-§, 476-B— Hearing of appeal under s. 476-B 

assigned to Additional Judge—Legality of. 

There is nothing inthe Code of Criminal Pro- 
cedure or in the Civil Courts Act which suggests 
that the hearing of an appeal under s. 476-B is not 
one of the functions which the District Judge may 
assign to the Additional Judge by general or 
special order in his distribution of business; and 
when the appeal has in that way been assigned 
to the Additional Judge, the Additional Judge 
exercises the same powers as the District Judge. 
He should be regarded as another officer exercis- 
ing the functions of the Court of the District 
Judge inthe same manner asan Additional Judga 
of the High Court exercises the functions of a 
High Court Judge. Bzyas NARAIN SING v, Dasrata 
SINGA Pat. 451 
——— 8. 494. Ser Bengal Suppression of Terrorist 

Outrages Act, 1932, s, 24 9 F:B 

S. 494 (a—Accused, if cam betried in same 
proceedings in which case against him is withdrawn. 

Where the case against the accused is withdrawn 
under s. 494 (a), Criminal procedure Code, he is 
discharged from these proceedings and cannot be 
put back into them. He may again be tried in 
other proceedings in the same charge but not in 
these proceedings. HARIHAR Sinaa v. EMPEROR 

Cal. 9F B 
788. 494 (a), 337, 256— Publis Prosecutom 
withdrawing case with object of calling accused as 

witness—Court, if can give consent—Use of s. 337 

or s, 494 (a), which proper. 

There is nothing in s. 494, Criminal Procedure ° 
Code, which prevents a Public Prosecutor if he 
thinks it is in the interegts of the administra- 
tion of justice, from withdrawing the case as 
against one eof the accused for the purpose of 











. 


GENERAL INDEX. 


xxvi 


Criminal Procedure Code—contd, ° 
calling him as a witness against the others. 
It may well be in the ieterdsts of justice that the 
Public Prosecutor should so withdraw so®that such 
evidence should be given to help to secure a con- 
viction against the others. In the same way for the 
same reasons it may well be that the Court ought 
to give its consent to such withdrawal. Section 337, 
Criminal Procedure Code, which only applies to the 
offences of a more serious character therein speci- 
fied, provides safeguards in the interests both of 
the Crown and the accused. In cases where that 
section is available, it is better that the accused 
should be dealt with under that section. Even 
where s. 337 can be applied it is not contrary to 
law to discharge the approver under s. 494 
(a). The approver dealt with under s, 337 gives 
his testimony with a contingent charge hanging 
over his head; the evidence of an accomplice 
whether dealt with under s. 337 or discharged 
under s. 494 (a), or acquitted under s. 494 (b), is 
the evidence of an approver, and as such, open to 
suspicion. 

Per Mukerji, J.—IE the prosecution, in order to 
avail of the evidence of an accused as against his 
co-accused, consider it necessary to withdraw from 
ihe prosecution as against him, s. 491, would 
warrant such a course on the ground of public 
policy. But the withdiawal is dependent on the con- 
sent of the Court; and, therefore, the Court in order to 
see whether it should consent or not will have to 
enquire into the reasons which prompt the with- 
drawal. And if the Court finds that s. 337 with 
its statutory safeguards is open to be availed of, 
it will be a sound exercise of its discretion to with- 
hold consent. 

Per Panckridge, J.—The discretion under s. 494, 
however, is a judicial discretion, and in cases, 
where it is open to the prosecution to obtain the 
approver's evidence by applying fcr the tender cf 
a conditional pardon under s. 337 (1), the Magis- 
trate must keep the provisions of dhat section be- 
fore him when he exercises his discretion, As a 
general rule the discretion will be wrongly exer- 
cised in such cases if the consent is given befvre 
the charge is framed, HARISAR SINA v. Emperor 

Cal. 9 FB 

s. 514— Magistrate convicting accused for 
offence involving forfeiture of security—Whether 
can take subsequent action involving forfeiture— 

Confiscation of security both of accused and surety, 

if valid- Consideration, in taking security for 

peace—Reduction of security at time of forfeiture? , 

There is nothing in s. 514, Criminal Procedure 
Code, to debar a Magistrate, who has convicted a 
person of an offence which involves the forfeiture 
of the bond, fromesubsequently taking action against 
that person by forfeiting the bond in question, 

The correct form of the bond to keep the peace is 
given in Sch. V, Criminal Procedure Cod&and the 
correct form of the bond by sureties is also given 





in the same schedule. These show that the surety e 


does not take responsibility for the payment of the 
amount forfeited by the principal in the event of 
the principal failing to pay it, but enters into a 
direct bond taking responsibility that the principa- 
shall not ecmmit a breach of the peace. #JIRAN SHAH 
v. EMPEROR s Pesh. 443 
s. 526. See Criminal trial 413 
———$. 528 — Principles to be followed—-Case 
ready for argument—W hether expedient to transfer, 
Although s. 528, Criminal Procedure Code, does 
not fix the limit of time within which thatransfer , 
application is permittel as & 526, sub-s. 8, does 
14 
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still the District Magistrate is bound to act gener- 
ally onthe principle underlying s. 526. If it is not 
open tog party to move the High Court for transfer 
of a criminal case after the defence closses its 
case, ʻa fortiori it would not be open to him to do 
so by applying to the District Magistrate.. It is 
jinexpedient to transfer the case when it is mature 
for judgment, unless it be for purely administrative 
Teagons, FAKIRA v. Goma Nag. 694 
~8.528—Transfer under s. 528—Notice to 

opposite party—Audi alteram partem. 

Section 528, Criminal Procedure Code, does not 
expressly require notice to be given before passing 
the final crder but notice should be given to the 
opposite partyin accordance with the recognised 
maxim audi alteram partem, FAKIRA v. Gama 





Nag. 694 
————8, 531. Sre Criminal Procedure Oode, 1898, 
s. 177 518 





—8, 537—Illegality and irregularity, dis- 
tinction, if exists—Misjoinder of persons—Trial, 
if illegal—No prejudice—Illegality, if cured. 

There is no distinction between illegality and 
. irregularity. The sole criterion given by s. 537, 
Oriminal Procedure Code, is whether the accused 
person has been prejudiced or not. The object 
of procedure is to enable the Court to do justice 
but if in spite of even a total disregard of 
the rules «Ê procedu:e, justice has been done, 
there would exist no necessity for setting 
aside the final order which is just and correct 
simply because the procedure adopted was wrong. 
Whersa the misjoinder of persons is contrary to s. 239 
(e), it is an illegality and not a mere irregularity, 
but even so it is yet curable by s. 527, Oriminal 
Procedure Code, if it has not in fact occasioned 
injustice. EMPEROR v. Mat uri All, 253 
s. 539 (b)—Local <inspection— Notice to 

parties, necessity of. 

Under s. 539 (b), Criminal Procedure Code, it is 
necessary to give due notice to the parties before 
embarking on ¢ocal inspection, The object of local 
inspection is to enable the Magistrate to under- 
stand and test the evidence of witnesses examined 
jn the Court and not to obtain additional informa- 
tion or to extract admission from the accused. 
Ayopaya PRASAD Sonar v, MUNIOIPAL COMMITTEE, 
KHAURAT | Nag 413 
————s, 545 (1)—Order under s. 545 (1) (b), 

directing payment of compensation—Conviction set 

aside on appeal—Order, if automatically 
extinguished—Appeal from conviction—Notice to 

* complainant — Failure — Whether amounts to 
illegality. 

Whereupon conviction of the accused, an order 
under s. 545 (1)(b) is passed against him direct- 
ing payment of compensation and the conviction 
is set aside on appeal the necessary consequence 
of the sgtting aside of the conviction is the setting 
aside of the sentence of which the necessary con- 
sequence is the extinguishment of the order made 
under s. 545 (1) (b), Criminal Procedure Code. 

There is no provision of law which requires 
notice of an appeal by the accused to be issued 
to the complainant in the trial Court. The most 
that can be said is that inasmuch as the appeal 
might end in- an ordeg ,of acquittal which would 
involve the extinguishment of an order under 
s. 545, Criminal Procedure Code, in favour of the 
complainant in the original trial, it is desirable 
that a notice of the appeal should ba given ® him, 
But this view of the matter will not justify the 
statement that, owing to thg omission to issue such 
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a notice in such a case, the Court has acted illegal- 
ly or without jurisdiction. Hranpa MEAH » ANAMALE 


CuETTYAR Rang. 242 
———-—s, 552. See Criminal Pracedure Oode, 
1898, s. 4 (1) (b) 609 


Sch. V— Form of bond to keep peace— 
Liability of surety, whether independent to that 
of accused 
It is advisable that all considerations should be 

weighed at the time when a security and surety 
bond is demanded and that the sum fixed therein 
should be equitable; the reduction of that sum at 
the time of forfeiture is prima facie inadvisable 
and goes far to undermine the whole purpose for 
which such bonds are taken, MIRAM SHAH v EMPEROR 
Pesh. 443 

Criminal triai— Accomplice—Hvidence of—Corro- 
boration — Independent corroboration — Evidence 

Act (I of 1872), ss. 114 illus. (b), 133. 

It is unsafe to relyon the testimony of an ac- 
complice without independent corroboration 
both as to the crime and as to the identity of the 
criminal; the corroboration of one tainted evidence 
by another tainted evidence is not an independent 
corroboration. i 

The rule of law requiring independent corrobora- 
tion is a rule of caution whch applies. to all ac- 
complice evidence. In England it is based on 
principles derived from the judicial experience of 
ages. In India it is expressly confirmed by s. 114 
of the Evidence Act. The qualification to illus, (b) 
under s. 114 only points out that in a particular 
case there may be circumstances, for instance cir- 
cumstances showing previous concert among ac- 
complices to be highly improbable, which may 
lessen the degree of independent corroboration 
required. But these circumstances themselves have 
to be proved by independent evidencs and it does 
not make the general rule of caution inapplicable, 
for without corroboration the risk remains and that 
is what the Court has to remember. 

Per Henderson, J.—A rule of law is not the same 
thing as a rule of prudence. The rule of law is 
contained in s, 1l4 of the Evidence Act, which 
lays down that the Court may presume that an ac- 
complice is unworthy of credit unless he is cor- 
roborated in material particulars. To say that an 
accomplice is to be corroborated in material parti- 
culars is not the same thing as to say that he is to 
be corroborated by a witness who is not an accom- 
plice. No doubt it is a rule of prudence to say 
that ordinarily evidence which is itself tainted 
should not be accepted as corroboration of tainted ' 
evidenze. But itis opposed to all common sense 
to lay down that in a case, the circumstances of 
which show that the rule of prudence does not 
apply, the Court is precluded from acting’ on evi» 
dence which it believes to be true. BIMAL Krisana 
Biswas v. EMPEROR Cal. 566 
———-Accomplice—Witness saying that she helped 

accused in disposing of body of deceased for fear 

of being killed herself—Whether an accomplice— 

Reliance on her statement without corroboration. 

Where a witness says that she helped the accused 
to disposes of the body only because he threatened 
fb kill if she did not, she would not be “an accom- 
plice, but whether she was an accomplice or not, 
it would certainly be unsafe to rely on her evidence 
unless it is corroborated in some material particular 
as against the accused. NANU v. EMPEROR 

Nag. 460 
———--Alibi—Defence*,of, should beraised at, 
earliest possible moment. ` 


ee 
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A defence of alibi, if true, ought to be raised at 

the earliest pogsible moment. DILAWAR v. EMPEROR 
° Lah 143 

—~——Appeal—Pleader, if should be heard before 
summary dismissal of appeal. 

Before dismissing the appeal summarily, the Court 
ought to give the Pleader an opportunity of argu- 
ing the cass. JITENDRA Nata GORAI v, EMPEROR 

Cal. 238 

—— Benefit of doubt — Plea of alibi taken at 
earlier stage—Plea not established — Presence of 
accused &t place of offence, appearing doubtful— 

Held, benefit of doubt should be given. 

In the trial for an offence under s. 147, Penal 
Code, ths accused although he failed to establish 
his plea of alibi but had put it forward at an 
early stage of the investigation and from the evi- 
dence his presence at the aflray appeared scme- 
what doubtful : 

Held, that he was entitled to the benefit of the 
doubt which would not have arisen if the Police 
whom the accused had cited as witnesses had given 
their evidence frankly, Pinp1 Das v. EMPEROR 

Lah 135 

Charge — Each witness deposing about in- 

stances concerning himself — Number of charges 

extending over three months gathered together in 
same trial—Held, accused was not prejudiced. 

In atrial under the U. P, Sugarcane Rules, each 
of the prosecution witnesses gave evidence 
about the particular instances with which 
be himsslf was concerned and a number of what 
should have been ceparate charges wera gathered 

‘together in one cise: 

Held, that it could not be said that the accused 
found it difficult to meet the various charges and 
that no real failure cf justice had occurred, although 
thers might have been irregularities in the trial, 
RAGHUBAR DAYAL v. EMPEROR All. 250 

Confession — Retracted confession — Use 
against ci-accused—Confession not voluntary made 

—Lnducement, though’ outside s. 24, Hvidence Act, 

proved—Admissibility. 

When a confession is retracted, it becomes very 
unsafe to uss the contents of that confession against 
any co-accused who is undergoing a joint trial 
with the person who made the retracted confession 
as to his responsibility for the crime that he is 
accused of. On ths other hand a Judge sitting 
alone after due consideration and taking into con- 
sideration all extraneous facts such as the state- 
ments made by the Police Officers who were origin- 
ally in charge of the persons confessing, the state- 

ment of the Magistrate who tock down the confes- 
sion and the general tone of the confession itself 
together with the probabilities to be attached to the 
explanatory statement retracting the confession, can 
accept the confession as being a true and proper 
account of the necessary happenings to support tne 
prosecution case before the Court. 

If a confession is not voluntary in the wider 
sense of the term, ex hypothesi the person who 
made it did not do so from any desire to tell the 
truth. This fact in itself introduces an element of 
suspicion. In such circumstances if facts are proved 
which suggest that an inducement of some kind, 
although outside the terms of s. 24, Evidence Act, was 
in fact given, the Court may well refuse io accept 
the confession as true. KALIJIBAN BeaTTAO:ARJEE v. 
EMPEROR . Cal. 41 
Confession—Retraction— Whether suficient 
tc believe it*false—Question as to why a person 
“sh uld retract confession—=Whether one of law. ` 

6 ; 
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The mere fact of retractfon of confession is not 
sufficient reason for believing that the confession 
must have been false. The question asto why 4 
man should at one time make a confession and 
efterwards retract it is not a question of law but 
a question ofhuman psychology and of experience. 
JIWAN v. EMPEROR All, 661 
——— ~—Evidence—Court should not accept improbable 

stories as true. e 

It requires a great deal of courage to put for- 
ward intrinsically improbable stories before a Court 
of Justice but it demands a greater degree of 
credulity onthe part of a Judge to accept them as 
true. PARWATI v. EMPEROR Nag. 319 
——— Evidence—Court witness—Duty of Court to 

examine person likely to throw light on occurrence. 

It is the duty of the trial Court to examine any 
witness that might throw light on the ocsurrence, 

Where some of the prosecution’ witnesses depose 
that a certain parson was present at the scene of 
the offence, there is no irregularity in the Magis- 
trate’s procedure in examining him as a Court wit- 
ness though it is unlikely that his evidence would 
be of no valus. BAAGWANTRAO V. EMPR4OR 

Nag. 702 
Evidence — Cross-examination, right of— 

Witness examined against accused—\Witness with- 

drawn and made accused—Right to cross-examine, 

prevented from—Conviction, legality of. 

The witness who gave evidence against the 
appellants were withdrawn from the witness-box and 


“again made an accused, so that the appellants were 


thereby prevented from cross-examining him: 

Held, that s. 256, Criminal Procedure Code and 
s. 136, Evidence Act, gives the accused a right 
to cross-examine the witnesses who have given 
evidence against them. But the appellants here 
were deprived of a fundamental right given them 
by law ani the convictions could not on that 
ground alone be upheld. HARIHAR Sinfa 9. EMPEROR 

Cal. 9F B 
———— Evidence—Evidence pointing to manslaughter 

—Case, if can be transformed into one of murder. 

It can never be maintained that where the evi- 
dence for the prosecution points aflirmatively no 
further than manslaughter, the law would enlarge 
the proof and transform the case into one presump- 
tively of murder. MAHADEO v. Tan Kine PC 681 

Evidence—Magistrates, position of —Magis- 
trates not to act as Police Officers but as judicral 
persons. 

As a matter of good sense, the position of accused 
persons and the position of the Magistiacy are both 
to be considered. An examination cf the Cude 
shows how carefully and piecisely defined is the 
procedure regulating what may be asked of or done 
in the matter of examination of accused peis@ns and 
as to how the results are to be recorded and what 
use is to be made of such records. Nor is this sur 
prising in a jurisdiction where it is not permissible 
for an accused person to give evidence on oath, So 
with regard to the Magistracy, it isfor obvious 
reasons mist undesirable that Magistrates and Judes 
shoyld be in the position of witnesses ingsofar AB 
it can be avoided. Sometimes cannot be avoided, 
as under s. 533, but where matter can be made of 
gecord and, therefore, admissible as such there are 
the strongest reasons of policy fir supposing that 
the legiglaturee designed that it should be made 
availaple in that form and no other. It would be 
particularly unfortunate igMagistyates were asked at 
all generally to act rather-as Police Officers than -as 
judicial persons; to be by reason of their poritiog 
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freed from the disability ethat attaches to Folice 
Officers under s. 1620f the Code; and to beat the 
same time freed, notwithstanding their position as 
Magistrates, from any obligation to make records 
unders, 164, In the result they would indeel be 
relegated to the position of ordinary citizens as wit- 
nesses and then would be required to depose to 
matters transacted by them in their official capacity 
unregslated by any statutory rules of procedure or 
conduct whatever. NAZIR AHMAD V. EMPEROR 
PC 881 
~ Evidence— Want of interest of witnesses in 
prosecution— Whether makes their evidence reliable 

—-Byidence must be secrutinized on merits. 

Oases are not wanting where Investigating Police 
Officers have been found to have gone the length of 
manufacturing false evidence in the mistaken zeal 
of discharging their duty of detecting crimes, It 
is, therefore, the duty of the Judge who holds the 
trial to scrutinise the prosecution evidence on its 
own merits in each case. The mcst common argu- 
ment, that because the prosecution witnesses are 
independent and have apparently no reason to 
depose falsely against the accused, is simply fal- 
lacious, ‘It is anelementary principle in the admi- 
nistration of criminal justice that want of interest 
in the prosecution dces not by itself stamp the 
evidence of a witness with truth. The weight 
which isto be attached to the testimony of a witness 
depends, in a large measure, upon various conside- 
rations, seme of which ate that on the face of it 
his evidence should be so much in consonance with 
probabilities and consistent with other evidence, 
pnd should generally so fit inwith the material 
details -of the case for the prosecution as to carry 
conviction of truth to a prudent mind. If thess 
elemenis are wanting in the testimony of a wit- 
ness, however, independent he may appear to be 
his evidence should not be relied on in the decision 
of criminal cases where persuasion of guilt must 
amount to a moral certainty. PARWATI v. WMPEROR 

f ar Nag. 319 
~ Extortion of confession by responsible Police 
- Officer while investigating crime — Offence under 
s. 330, Penal Code—Punishment should be deterrent. 
The law clearly draws a very great distinction 
between simple hurt caused inthe ordinary way and 
simple huit caused for the purpose cf extorting a 
confession or making an accused person recover any 
property. The conduct of causing hurt under s. 330, 
by a responsible Police Officer engaged 
in the investigation of a crime is one of the most 
serious offences known to the law. The result of 
third degree methods or of ectual torture or beating 
must be that innceent persons wight well ke con- 
victed, confessicns being forced frcm them which 
are fagse. In almcst every case in which a confes- 
gion is recorded in Criminal Courts, it is alleged by 
the defence that the Police have resorted to methcds 
such as these. It is seldom, however, that an 
offence of this nature is or canbe proved. It clearly 
is the duty of the Courts when a case of this kind 
is proved topass sentences which may have a deter- 
rent effect, LAL MURBAMMAD V, EMPEROR Lah. 145 
first Information Report and statehhent 
before Court—Whether substantive evidence— 

Admissible only to contradict witness. 

Statements of the complairant as reccrded inf 

* Gout and in First Infcimaticn Repgrt aregnot sub- 
stantive evidence and cre admissible only to cone 
tradicé the ccmplairant but in order to contradict 

` her they must be sptcificall? put to her, BEAGWANTRAO 
F, EMPEROR f `” Nag, 702 
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———Motive—Case of murder depending entirely 
on circumstantial evidence—Motive should be found 
out—Heid, confession, which was» subsequently 
retracted was false and made under Police presse. 

- Held, on facts that where the case entirely 

depended on circumstantial evidences, the failure of 

the Judge ta give a definite finding on the point of the 
motive can be explained only on the ground that he 
had failed to discover, from the evidence on record, 


any motive whatsoever on the part of the. accused _ 


to have committed the alleged diabolical murder ; 

Held, further that the only conclusion hat could 
legitimately be drawn from all the circumstances is 
that the accused gave out the truth tothe Com- 
mitting Magistrate, by stating that the confession 
made by her to him on the previous occasion was 
false and not voluntary and that it was made under 
Police pressur;, PARWATI v. DMPEROR Nag. 319 

Plea of guilty—Informal admission as to 
guilti—Whether amounts to plea of guilty. 

A plea of guilty in a Criminal Court can only 
be made in response to a charge made by the 
Court and an informal admission as to guilt does 
not amount to a formal plea ‘of guilty and such 
an admission has not the.same binding effect as 
a plea of guilty, It has ros the same effect in 
fact and it has not th2 same effect in law. “It is 
quite obvious that an admission of guilt in pro- 
ceedings under s. 110, Criminal Procedure Code or 
in proceedings of a more informal character cannot 
amount to a plea cf guilty. SUPERINTENDENT & 
REMEMBRANCER OF LEGAL AFFAIRS, BENGAL v. JIBAN 
Kumar De Cal, 228 (b) 
—-— — Refusal of documents asked for to which 

-accused are entitled-Counsel prevented from 

entering into matters in issue between accused and 

prosecution—W hether vitiates trial. 

The refusal of documents for which one or other 
of the accused persons asked, and which they are 
entitled to see, and preventing Counsel for one 
of the accused who was charged as an accessory 
after the fact,from entering. into matters which 
were plainly in issue between himself aid the pro- 
secution, are grave defects which gə to vitiate the 
trial. MaAHADEN v. THE Kine PC 681 
——~——Transfer—Accused's apprehensions real 

Transfer not causing prejudice to complainant— 

Case, if should be transferred. 

In a criminal case, it is not enough that justice ig 
done but what is more importantis that the parties 
must feel that justice has been done, Where the 
accused's apprehensions, however foolish, appear to 
be real and no prejudice is likely to be caused to 


the complainant, the case should be transferred to. 


another Magistrate for trial especially when the 
accused has moved fcr transfer at the earliest 
oppcrtunity. Barası Bari v.Ponapar Nag. 677 (a) 
: Transfer—Administration of criminal law— 
Held, on facts, case was fit for transfer. 
The officers who administer the law are not above 
the law. f 
Where no notice was served as required by s. 589 


(b), bul the Magistrate went to the spot, and asked’ ` 


the accused to execute bond under s. 91, Criminal 
Procedure Code, and on his failure to do so, and 
in the absence of witnesses, proceeded to try the 
case on the spot: . 


Held, that the procedure followed was altogether ` 


illegal and void ; i 

Held, further that in view ‘of the extremely un- 
satisfactory behavjéufof the Magistrate the appre- 
hension entertained by the applicunt that he will 
not have a fair trial was perfectly reasonable and 


. 
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the case must, therefore, be withdrawn from ® his 
Court and transferred to another. A.0.aIA PRASAD 
Sonar v, MUNIOIPAL COMMITTEE, KURAI Nag. 413 
Transfer —Magistrate unwilling to proceed 

with case—Whether ground for transfer. 

That Magistrate is himself unwilling to prcceed 
with the case is certainly no reason for removing the 
case. from his file. FAKIRA v, GOMA Nag. 694 
Crown, See Company . 547 
Custom -— Custom in family entitling widow to adopt 

without authority from husband, held not proved. 

Held, that is was not proved that there was a custont 
in the family of J or among Nihasta Tilokchandi, 
bais Thakurs entitling a widow to make an adop- 
tion without the authority from her husband. Mata 
Bax.8i Sines v. AJODHIA Bax.sa Sinaia Oudh 770 
= Marriage — Sagai, if prevails among 

Kalwars. 

Sagai prevails in several, if not all, 
the Kalwars caste. 





sections of 
JAGTARAN KUER v, Garrat DEBI 

, Pat. 861 
~———- (N.-W. F. P.) — Gigianis of Marozai— 

Widow—If can keep her husband's estate for life 

or till re-marriage— Revised edition of Customary 

Law by Lorimer—If presumed to be true. 

Among Gigianis of Marozii, a widow is entitled 
to kesp hor husband’s estate for life or until re-mar- 
riage. 

The revised edition of the Customary Law pre- 
pared by Mr. Lorimer in 1899, is presumed to be 





true. Tor K.AN v AFNAN Pesh. 27 
————m— Partition — Peshawar District 
—Father karta of family—Son, if can ask for 


partition of co-parcenary property—Whether can 

ask for rendition of accounts or removal of father 

from managership—Member of co-parcenary, if 
entitled to joint possession. 

In ths Peshawar District, when the karta is the 
father, the son cannot claim the partition of the co- 
parcenary property and merely because he cannot 
claim partition, hs cannot ask for rendition of 
accounts or for the remoxal of the father frem 
managersphip. 

Every member of the cc-parcenary is entitled to 
joint possession.-O.eLA Ram v. Ganga BISSAN 

Pesh. 52 
Parties Muhammadans — Custom set up 
contrary to text of Quran—Burden of proof. 

When admittedly the parties are Muhammadans, 
there is a heavy burden on the person who sets up 
a custom contrary to the Muhammadan Law to 
establish it. The burden is heavier still when the 
custom set up is contrary toany express text of the 
Quran, JAFFO v, Oxirra All. 650 
Proof of. 

The custom must be proved to be ancient and 
invariable by clear, consistent and cogent evidence. 
Yapear Hussain V, MUHAMMAD IBRAHIM Raza 

Nag.179 

Proof of — Muhammadan Law — Family 

custom altering personal law—Whether can be al- 
lowed to be proved. 

A family custom which alters the personal law of 
the parties, even though not in accordance with the 
strict Muhammadan Law, can be allowed to be prov- 
ed. Jaro D. ©. ITTA All. 650 
Custom (PUunjab)—ANlenation—Nother of last 

male-holder alienating bona fide non-ancestral 

property with consent of next heir—Alienation, 
whether liable to be challenged by collateral. 

Whee the mother of the last Male-holder alienates 
non-ancestral praperty of the last male-holder with 
the bona fide consent of the next beir, a collateral 
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Custom (Punjab)- contd. ; 
has no right to challenge the alienation,  MAKHAN 
Sina. v, Manco Lah. 85 
~ Allenation—Non-proptietors, if precluded 


from disposing of the sites of their houses in 

village Chanauli, Tahsil Rupar, District Ambala. 

No custom exists in village Chanauli in the 
Tahsil of Rupar, District Ambala, wherzby the non- 
proprietors are precluded from disposing of the 
sites of their houses, MANGAL v BEHARI Lau * 

i Lah. 369 

—————— of 110th part of property to 
raise funds to go to Mecca—Held, transaction not 
extravagant both according to Muhammadan Law 
and Customary Law— Muhammadan Law. 

Where a person owns 12 kanals of prope:ity and 
some kothas, the fact that he alienated about 1} 
kanals in order to raise funds toenable him to g) 
to Mecea is not by any means an extravagant 
transuction. He is well within his rights, both ac- 
cording to the tenets of the Muhammadan religion 
and the Customary Law, to alienate a liüth frac- 
tion of his property in order tu perform the sacred 
for performing the Haj. 
Firm SADI KHAIR DIN v. QUTBA Lah. 963 
— Ancestral! property—Awan proprietor of 

Tallagang, Attock Distri.t—Whether can make 

unequal distribution amongst sons. 

An unequal distribution amongst sons cannot be 
made by an Awan proprietor of Tallagang, Attock 
District. MUHAMMAD Nawaz K. an v, Manca Kanan 

Lak. 108 
—— — — Successlon—Adopt'on and appointment— 

Adoptee or appointee dying without lineal 

des:endants—Property, whether reverts to heirs of 

adoptive father—Same rule, whether applies in 
case of death of chela. 

In some respects a chela cccupies the same posi- 
tion as a son, 

Quære.— Whether the position of a chela is 
like that of an appointed heir or Bks that of 
a regularly adopted son or whether it is different 
from both. 

In the case of ancestral property inherited by 
a person who has been appointed an heir under the 
Customary Law such property reverts to the heirs 
ot the adoptive father on the death of the appointed 
heir without lineal descendants. 

Quere.— Whether the same rule should apply to 
the case of a chela, Mear Das v. MUNSHI Ram 

Lah. 695 
-~Arains of Amritsar District— 

Self-acquired property~-Daughters, whether exclude 

collaterals of third degree. 

According to the custum prevailing among the 
Arains of the Amiitser District, daughters succeed 
to the self-acquized property of their father in pre- 
ference_to the collatcrals of the third degree. Zarnan 
BIBI v. JAMAL Din Lah. 879 
—— Village proprietary body— Reclamation of 

waite lands by proprietors— Agreement between 

Government and viliuge proprietors surrendering 

rights in waste lands to Government for certuin 

object—Reclamation during such time—Subsequent 
e cancellation of agreement—Occupancy tengut held 
could not claim adna maliks Tylts over such lands 

—~Adna Malik rights. 

Agzoiding to tae previsions of the village wajib- 
ul-arz prepared at the first iegulur setul ment of 











1878, a prgpiietos had the tight to break up waste < 


land adjacent to his cwn land already under culti- 
vation. In 1902, to facilitute the acquisitien of 
land in connection with a , Jai *to build a canal 
in the Sind Sagar, Doab, the Sind Sagar Doab 


xiii l 
u stom (Punjab)—soneld.” 


Colonization Act (Lof 1902). was paesed erabling 
persons haing rightsin land to enter into agree- 
ments to surrender their rights to Government on 
conditions, seme cf which were presc.ibed by the 
Statute, In accordance with this Act the members 
of the ‘proprietary body executed an agreement by. 
Which they undeitock to surrender their rights in 
the village waste (shamilat) from the date on which 
the exgavation cfthe permanent flow caral was 
begun, It was also stipulated frcm the date of the 
agreement upto the cate cfsuch surrcnier no one 
was tohaveany right to ecquire as against Gov- 
elnment any rights in the shamilat by recla ation 
of waste land and the entry the- wujib-ul-arz re- 
garding the proprietors’ rights to break up the 
waste was altered so asto biing it into conformity 
with this agreement, After this agreement plaintiff 
reclaimed certain wasteland. The Act was repeal- 
ed. Plaintif claimed adna maliks rights over the 
waste lands he had brcken up whether before or after 
the Act: 

Held, that they could not claim such rights in 
respect of lands brcken up after the Act but could 
claim only in respect of land broken up before. AHMAD 
Kean v, JIWANA Ram Lah. 864 
WIdow— Alienation—Necessity of—Income 

of widow should be  considered—Alienee must 

make enquiries. , 

A widow is nst comretent to alienate the pro- 
perty of her husband according to custom even to 
discharge antecedent; debts if tke inccme frcm the 
property is sufficient fcr the purpcse. Itis for the 
alienee to make enquirics ss regards the inccme 





and” necessity of the widow. Ja aN Kian v. Jat an 
Kuan i 3 Lah. 824 
——— Will—Miscellancous Mussalman  trites of 


Shahpur District including Sayyeds— Property, if 
can be devised by will in favour of daughter's 
sons. 

Among the miscellaneous Mussalman tribes of the 
Shahpur District in which Sayyéds are to be included, 
there ig no general power ut devising property by 
will infavour cf daughter's scns. AMIR Hussain 
SAH 2. GEULAM BAQIR S. Ag Lah. 113 
Damages— Damages sought to be recovered in 

contract or tort—Amount recorerable, ; 

The law of damages entitles a plaintiff whether at- 
tempting to recover in ccntract or jn tort, such 
damagesonly, as he has incurred. SORABJI DADAB. AT 
v, B. N. RY. Co., LTD. Pat. 685 

e Declaratory sult—Suit for declaration of title and 
cancellation of mutation— Mutation relief, whether 
requires court-fee. 

A mutation. merely gives cffect to rights and dces 


Ji not create rights: a declaration by a Civil Ccurt 
< apoa matters within its jurisdiction declares rights 


`> tothe @eclaration; there 


and must be followed by a mutation giving effect 
is no analogy between 
the cancellation of a mutation and the cancellation 
of a deed between the parties. Consequently, in 
a suit for a declaration cf title and with a subsidiary 
prayer for cancelletion of mutation, the only relief 
which the plaintiff can claim from the Civil Court 
is a declaration cf title if that relief be granted, 
it rests with the revenue authorities to give expfes- 
sion to that declarati@ in the revenue records by 
mutation, but they cannot be forced to do so by an 
order of the Civil Ccurt. Hence the mutation relief 
being redundant docs net require court-fee. Moxaran 
Kuan v. Ras Nawaz Kuan P&h. 462 
Deed— Construction— Dakhal or ‘qabza,’ meaniny of, 
. Held, that the werds da@hel or ‘gabza’ in the 
*sale-deed must in the context refer to posgession 


INDIAN CASES 


: ' 
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Deed— contd. 
asa usaffuctuaiy mortgagee and cannot refer to 
cultivatory possession astenant. JAGMOHAN AHIR 9. 
Ram Kis EN MISIR * Oudh 922 





Construction—Expressed intention of parts 
to be ascertained. . : 
Per Varadachariar, J.—In the interpretation of 

a document it is the expressed intention of the 

parties that has to be ascertained by the Court, 

The -question is not what the parties to a deed 

may: have intended to do by entering into that deed 

but“ what is the meaning of the words used in that 
deed. The statement by the party in thee box, tnat 
he would never have executed the settlement: if he 
had anticipated that the expressed intention turns 
out to be something other thon what was intended, 
is not admissible as an aid to construction, NEELAMMA 

v. AGADI MAREPPA Mad. 471 

Construction—Land belonging to Railway 

Company given for cultivation— Company having 

no power to grant lease—Word ‘license’ used— 

Held, defendant was mere licensee~Bengal Tenancy 

Act (VIII of 1885), ss. 21, 116—S. 2),.applicability 

—Case held outside operation of Act —Occupancy 

rights, if acquired by defendant—Limitation Act 





(1X of 1908), Sch. I, Arts. 149, 109, 116—Suit for . 


ejectment of licensee profits 

Article applicable, . 

Land belonging to the plaintiff Railway Company 
which had nc power to grant a leaseand had been 
strictly enjoined not to grant a tenancy, but in 
respect of which license could be granted for certain 
purposes, was given to the defendants for cultivation 
forone year. Theactual terms ofthe document 
exhibited the features 


and for mesne 


an express Clause stating: “Nothing herein contain- 


that the word ‘license’. was. 
expressly used and that instead of the word,rent", 
the expression ‘in lieu of rent' was used. There. was: . 


ed shall be construed to create any right, title cr in- . 


terest in favour of the licensee in the said land or: 
in the neighbouring lands of the administration,” . 
and another clause expressly implied in no uncertain: _, 
fashion thatthe Railway Company were to continue . 


to control the land for railway purposes: 


Held (4), that it was not intended by the parties that.. 
the defendant should obtain any interest inthe land. 
and as he acquired no interest in the land, he could. 


not be considered as a tenant or as having held the 
land “as a raiyat.” Thedocument merely conferred 
on him the rights of a licensee 
more; 

(ii) that the Bengal Tenancy Act, in dealing with 
the acquisition of occupancy rights, never contem- 
plated a contract of this nature: it was intended 
to apply to the ordinary aguicultural relationship of 
gemindars, tenure-holders and ratyats under them, 
and the case 
Act; . i 

(iii) that the defendant did not acquire occupancy 
rights in the land; 

(iv) that a suit by the Railway Company for eject- 
ment of the licensee after the expiry of the license. 


and for mesne profits was governed by Art, 149 and. 


not by Arts. 109 or 116, Limitation Act, as the Oom- 


eLany was merely the managing agent on behalf of: 
Bergan Norra Western Ruiy Co, 


the Government. 
LTD. v. JANKI PRASAD Pat. 525 
- Construction—Mortgage bond—Sêipulation: 
for interest— Held, that compound interest could be 
claimed. 





and nothing. 


was out of the operation ofthe . 


The stipulations coptained in a mortgage bond, ` 


so far as the paymeht* of interest was concerned, 
were these. “We shall pay interest omit at the rate 
of Re, 1-12-0 per cent, per month. We shall re-pay 
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the entire amount of principal and interest (which 
will be) due to you within the month of Magh of 
the current year, which is the due date. Failing 
t@® repay within the said due date, we shall pay 
interest at the said rate up till the date of realiza- 
tion on the entire amount, either amicably or by 
suit and shall pay every year the annual interest 
calculated upon the said money. In default, - the 
outstanding interest shall be added to the principal 
on the expiry of each year and we shall pay interest 
(thereon) at the said rate of Re. 1-12-0 by way of 
compound interest:” 

_ Held, on construction of these stipulations, that 
compound interest could be claimed upon them. PURNA 
Ouanpra DE v. MUHAMMAD Tuka MIA Cal. 725. 
.-—~— Construction — Test to see if document is 

lease or license. 

The test to determine whether the document in 
question was a mere license to use the land in ques- 
tion or was a lease giving the grantee an interest in 
immovable property, is not the right ofthe lessor 
to give the lease but the interest intended by him to 
“be created by the document. The essence of the 
matter is whether the intention of the parties was to 
transfer, any interest in land. BENGAL Norra WESTERN 
Ruy. Oo., LTD. v. JANKI PRASAD Pat. 525 
— Document of agreement to sell —Other 

transactions contained in document—Test to see 

if it is agreement of sale exclusively. 

In the case of a document containing an agree- 
ment to sell gonds which also contains several 
other transactions, the test which should be applied 
is to see whether the document evidencəs only a 
transaction of sale, or a sale and some other inde- 
pendent transaction, and if the former, the number 
of subsidiary stipulations it may contain cannot 
alter the nature of the transaction. 

Where the principal agreement, embodied in the 
document is one for sale of sugarcane crop, and 
all the other covenants which follow are of a sub- 
sidiary or auxiliary nature, and none of them is 
independent of the main agreement which it was 





the object of the parties to reduce into writing, 


the nature of the transaction is not changed. In re 
REFERENCE OF JUNIOR SECRETARY, BOARD or REVENUE, 
U. P., ALLAHABAD All, 614 S8 
Proof of—Objection to—Must be taken when 
deed is sought to be put in evidence. 
Objection relaing to the mode of proof only should 
“ be raised when the prosecution seeks to put the 
document into evidence and where it is raised at 
a later stage, it does not deserve serious considera- 
tion, KALIJIBAN BHATTA UHARJEE v EMPEROR a 
` al. 41 


Divorce --Adultery of wife sought to be established 
by proof that she had given birth to child of which 
husband is not father—Presumption—Evidence to 
show non-access at time when child could have 
been conceived—~Admissibility—Evidence aliunde— 
Rule in India— Evidence Act (I of 1872), 
ss. 118, 112. 

The law as regardsa husband giving evidence 
of non-access which would have the effect of 


bastarding a child, whether in legitimacy or in, 


divorce proceedings is the same in India as in 
England; there isa presumption of law that the 
child of a married woman was begotten by her 
husband, and neither a husband nor a wife is 
permitted, with the object or possible result of 
proving that a child born to the wife during 
wedlock is not the child of-the, husband, to give 
evidence showing or tending to snow that they 
did not’ have sexual relations with each other at 
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Divorce—coneld, 


the time when the child,coutd have been conceived. 
This rule is applicable not only to case% in which 
the legitimacy of the child is directly in issue, 
put also to proceedings instituted in consequence 
of adultery, where the fact of the wife's adultery 
is sought to be established by proof that she has 
given birth to a child of which the husband is 
not the father, The rule excludes evidence by the 
husband on the point of mnon-access, and also 
evidence of any facts from which non-access might 
indirectly be presumed. The fact of non-access can, 
however, be proved by evidence aliunde. 

Section 118, Evidence Act, does no more than 
enunciete the English rule with regard to the 
competency of parties as witnesses without in any 
way making admissible all the evidence which 
might be given by them. 

The wording of s.112, Evidence Act,in no way 
conflicts with this rule of law because it neither 
says in terms, nor even suggests that it would 
be open to a husband petitioner himself to give 
evidence tending to show that he neither had nor 
could have had access to his wife at the time 
when the child was conceived. The words “unless it 
can be shown thatthe parties to the marriage had 
no access to each other at any time when he could 
have been begotten’, mean no more then that 
evidence to that effect may be given but only if 
such evidence is not otherwise inadmissible, Joszrx 
Antuony SwEENNEY v. Mercy Bratrice CATHERING 
SWEENNEY Cal. 749 F B 


Divorce Act (IV of 1869), ss. 7, 45—~Intervention 
—Purty named as having committed adultery 
should be allowed to intervene—Amendment of Act 
suggested. 

It is clearly in the interests of justice that a 
party who is named in a divorce plaint as being 
one of the persons with whom the respondent is 
alleged to have committed adultery should be allowed 
to intervene and defend his or her elfaracter. against 
the aspersions which have been levelled against him 
or her. 

There is very grave doubt whether the person so 
named has the right under the law as it stands at 
present, to claim to be added as a party to the 
divorce proczedings. If the law is in doubt upon 
this point it is clearly the duty of the legislature to 
amend the Divores Act and make provision similar 
to the provision in the Bnglish Divorce Act to 


enable parties named in the divorce petition to be è 


added to tke parties to the procsedings. DoroTay 
Emma STUART v. VERNON REGINALD Stuarr All. 802 


Easement—Ezxtent and mode of enjoyment of 
easement —How jo be fixed, i 
The extent of easements such as light and air and 
the mode of their enjoyment must be fixed with 
reference to the probable intention of the Sarties 
and the purpose for which the right was imposed or” 
acquired. Watt MoaammaD v. BATUK All. 843 
— Natural right of surface drainage~—This 
right, whether can be restricted by prescription 
Eyery land owner has a natural right to deal with 
his surface-drainage water ashe pleases; he can 
eolléct it and use it on his own land, or h@can let it 
find its way by gravitation t¢®his neighbour's land 
if that is at a lower level than his own land ; but the 





“owner of lower land may acquire by prescription, 


as an eagement restricting this natural right, the e 
right tohrow water back to the land at a higher 
level, end where such a right has been acquired 
by a bund, the owner ofe the higher land cannot. 


* claim to breach the bund to let out the water unless 


. 
| . 


` xliv’ 
Kasement—coneld. 


he has acquired such a right by easement. U Po Teer 

wA SPP L (mad FAR Firm Rang. 453 
- “= ——Overhanging of trees—Owner'? right to cut 

— Right, to overhang branches —Nature of, Ser 
Nuisance : 799 
"Riparian owners—Right to particular con- 
ditions of water for particular mill, if natural 
right—Lower owner raising dam slightly—Diminu- 
tion in efficiency of mill of upper owner capable 
of being remedied by raising mill or dam—Suit for 

damages, if lies—Hasements Act (V of 1882), ss. 29, 

illus. (a), 23 illus. (a). 

Rights to particular conditions of water for a 
particular mill are acquired by prescription and are 
not natural rights. 4 

Where, therefore, the natural rights of the plaintiffs 
as riparian owners or tenants are to have the use 
of the water in the stream and they may use such 
water for the purpose of running a mill and while 
the action of the defendants has not prevented the 
plaintiffs from making use of the water for the pur- 
pose of a mill, all that the action of the defendants 
has done is to cause a slight diminution in the 
efficiency of the existing mill of the plaintiffs and 
the plaintifs can obviously remedy this matter by 
raising their mill, and if necessary, their dam, by a 
corresponding height: 

Held, that it would only be if the plaintiffe had 
nequired by prescription an easement to use that 
particular mill in that particular manner, that it 
could be said that a case would lie for damages. 
The plaintiffs had not acquired any easement in 
regard to that particular mill. They only got 
the right to hare a mill on the river. The action 
of the defendants did not prevent the plaintiffs 
using their natural right and as the defendants were 
not shown to have acted in a manner which would 
give rise to a claim for damages, a svit for damages 
could not lie. Murriv.Hanuman Prarad All. 877 
Easements Act (V of 1882), s. 7 (2) illus. (J). Ser 

Water rigfts f 87 
S. 13—Right of way, whether quasi-easement 

of apparent and continuous nature. 

Where two tenements are severed, the granites 
takes by an implied grant all quasi-easements of an 
apparent and continuous nature. A right of way 
is not classed generally amongst quasi-easements of 
an apparent and continuous character. It is only 
when there isa formed road that the quasi-ease- 
ment can be classed as one of an apparent and 
continuous nature. DAKSHINA RANJAN v, SURENDRA 
Lar Das Gupta Cal. 56 
———8. 15— Limitation Act (IX of 1908), s. 26 

—“As of right” —Interpretation of—Right of way 

— Tenant holding temporary lease, if can acquire 

right of way by user over land in possession of 

other tenant under same landlord—Enjoyment of 
easgment, whether as of right. 

There is no reason why the expression “as of 
right” which appears both in s. 26, Limitation Act 
and s. 15, Easements Act, with regard to the right 
of way, chould not receive the same interpretation, 

Two persons held adjoining plots of land under 
a temporary lease issued by the Government which 
was terminable at three months’ notice and e was? 
transferable only wit@.Government’s sanction : 

Held, thatone of them could not acquire a right 
of way ofuser over the land which was in posses- 
sion of the owner as he could not be saidto have 
enjoyed thealleged easementas cf righ® MowLoo 
NANJI v. TAOGE IRAN Sind 187 

5 19— Kasemeng o water-po i 

recognised in I Hise oe qr H 
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Easements Act—zoncld. 


The easement of water-power is one which is well- 
known to the law in India, and is referred to in the 
Easzments Act in various illustratiqns. Kaman. DEVI 





v. Dr O. Knupapap Alle 872 
s. 23 Illus, (aj, Sge Easement 8377 

—- ss. 28, 33, 35- Interference .with free, 
passage of light and air—When actionable— 


. Injunction, when canbe granted--Duty of Court 
to decide if substantial damage is caused. 

No interference with the free passage of light and 
air is actionable unless such interference is of a 
substantial character, i 

An injunction cannot be granted in "the case of 
an actual interference unless there is an actionable 
interference with the easement within the meaning 
of s, 33 of the Easements Act. The Court must always 
decide whether an alleged obstruction has actually 
caused substantial damage to the plaintiff, In 
ascertaining whether substantial damage has been 
caused the Oourt must be guided by the three 
explanations to s. 33. WALI Mo2zamman 9, BATUK 

All. 843 

s. 29, Illus, (a), Ser Easement .877 
8.33. Ses Easements Act, 1882, s. 28 843 
——- 88. 33, 35, 40—Injunction—Easement by 
prescription of pankh—Servient owner cutting it 

—Suit for injunction—Held, dominant owner not 

entitled to injunction but nominal damages— 

Measure of damages—~Easement, if extinguished 

under s. 40. . 

Where the plaintiff enjoyed an easement in respect 
of his pankh (weather-board) projecting from the 
side wall of th? plaintifis' house over defendants’ 
land for more than 20 years, and the defendant cut 
the pankh and raised his house, and the plaintiff 
claimed injanction : 

Held, that although the damage caused was sub- 
stantial asto give the plaintif a right of suit under 
s. 33, Easements Act, the injury caused was not 
serious. The plaintiff was entitled to nominal 
damages and not for injunction. : 

Hel, also, that the measure of damages strictly 
speaking would be the difference between the value 
of the plaintiffs’ house with this easement and ita 
value without it, but considering that the differ- 
ence would not be considerable, the damages to be 
awarded would be in a sense nominal but not 
contem ptuous. 

Hetd, further, that the easement in respect of the 
pankh was not extinguished under s.42, Seampay- 
PRASAD UMIASHANKAR V. LALBAAI BIKSABJAI BHAU 

h Bom. 293 
———s.35. Sre Easements Act, 1882, s. 28 843 
—— 85. 35, 40. See Eascments Act, 1862, z A 

9 
Ejectment—Mere falling of rooms and house 
during rainy season—Whether gives zemindar right 
to sue for ejectment. 

The mere falling of rooms and houses during the 
rainy season does not give a zemindar a right to 
sue for ejectiment. It is only where the site ig 
abandoned that the site reverts to the zemindar. Ram 
Gopau v. GANGA DEVI All. 244 
Elections—Date of meeting altered by temporary 

President—Members holding meeting on previously 

notified date—Validity of meeting. 

It does not follow that because under the law 
a temporary President had power to fix the date 
for the meeting for election of the President, he 
would have necessarily the power to change or 








alter that date ats his own pleasure or that a 
meeting which i$ actually held eit accordance 
with a notice issued by him. becomes invalid 


ka e 
+ . 
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because he thought „fitto change his mind and 
fix another, date. Sancappa v. BUNKU SUBBARAYUDU 


n Mad. 814 
Equltable estoppel. Bre Landlord and epai ag 

-; Estoppel. : 
. See Bengal Tenancy Act, 1885, 8. 26-F -696 
Sze Hindu Law 815 


principle of. - 
When parties have agreed to act upon an assumed 
state of facts the - rights between themselves 


| _ depend on thé conventional state of facts end not on 


the truth.” Sarapst Dapapuat v. B.N. Ry. Co., LTD. 
Pat. 685 


. Evicence Act (I of 1872), $s 8, 27, 24—On 


information contained in confession, Police visiting 
place where arms were concealed—~Arms found— 


`. Conversation between accused and Police- Admis- 


sibility of conversation. 
“Where on information contained in the confession 
of an accused a visit was made by that accused 
himself, together with certain witnesses and Police 
Officers, to a spot where arms were concealed, and 
during the time that-the arms were dug on the 


. information of the accused person in custody various 


. asserted by one party and denied 


conversations took place between the accused and 
the Police which amounted to conversation to the 


” detriment of the accused person and actually add- 


ing to the confession he had already made, then 
the conversation is admissible in evidence as proof 


g of conduct and the whole of this evidence cannot 


be excluded because, presumably, the whole incident 
is tainted by the verbal communications which the 
accused made to. the Police at the time of the search. 
KALIJIBAN BSATTACHARJEE V. EMPEROR Cal. 41 
SS 13, 42—Held, previous decision was 

relevant evidence under ss. 13 and 42. 

Where the right now claimed by the plaintiff was 
by the other in 
the previous suit and the right which thé plaintiff 
in the previous euit claimed was ofa public nature, 
the cas3 being that the land in suit was a takya: 


Held, that the ` previous desision was an 
. important piece of relevant evidence under 
ss. 13 ani 42, Evidence Act, in the present 


` 


f persons had caused the 


suit by the plaintiff for declaration of her title to ihs 
land. Imam BIBI v. ABDUL RASMAN Lah. 924 
mang, 21—False report—Report, held, not con- 

Session but made by witness and hence admissible. 

The appellant reported to the Police that two 
death of his child. The 
report was found to be false and malicious and he 
was convicted under s. 211, Penal Code. It was con- 


., tended that the report by the accused was a confes- 


sion and as s. 164, Criminal Procedure Code, was not 


. complied. with, it was inadmissible in evidence : 


_ Held, that atthe time of reporting he was not 
an accused person but only a witness and the state- 


ment recorded was not a confession. It was, how-. 


ever, an admission and as such relevant and ad- 
missible in evidence under s. 21, Evidence Act, sub- 
ject to being properly proved. NANHKOO Maxton v. 
EMPEROR Pat. 805 
——-— 8: 24. Sre Evidence Act, 1872, s. 8 41 
~$.24—Person in authority, meaning of— 
Zemindar in the U. P—Whether a person in 
quthority—Confession to zeminddr—Relevancy in 
absence of evidence of inducement or promise. 
A person in authority within the meaning of 
s. 24, Evidence Act,’ is one who has authority to 





-interfere in the matter of the charge against the 


appellant. In the United Provinces a zemindar holds 


_no-.official p8sition and a lambardar who is-only 


` criminal matters, and no villager, however 


appointed to collect revenue from co-sharers in a 
mokal has no authority whatsoever to interfere with 
igno- 
rant, would ascribe any such power to persons of 
this kind. A confession alleged to have been mada 


to the zemindars is not irrelevant under °s. 24, 


. made before investigation and a confession 


Evidence Act, when there is nothing to. suggest 
that any inducement or promise was offered or mada 
because the persons to whom the confession was mada 
could not possibly be described as persons in authority 
within the meaning ofthe section. JIWAN v. Em- 
PZROR All: 661 
——_———s. 25- Confession to Police Officer before 
commencement of investigation or after’ it is 
inadmissible. ` 
Section 25, Evidence Act, enacts that no confes- 
sion made to a Police Officer shall be proved as 
against a person accused of any offence. The sec- 
tion itself makes no distinction between a confession 
made 
to a, Police 
inadmissible. 


after investigation. It is a confession 
Officer made at anytime which is 
Hussaina V, EMPEROR _ Lak. 80 
— —— $ 27. See Evidence Act, 1872, s8 >- 41 
— §, 32—Statement of servant—That he, had 
special means of knowledge, should be proved, 

Where inorder to prove a family pedigree, the 
statement of a servant of the family is tendered, 
it must be shown thathe had special maang of 
knowledge. .When there is no such proof, itis not 
admissible under s. 32, Evidence Act, Mata Baxisa 
SINGH v. Asopara Baxasa SING Oudh 770 

S.35—Munizipal Registers of tharas and 
khanasumari—Compiiors not shown to be under 
statutory obligation to enquire about ownership of 

“wells"—Admissibility for purpose of proving 

ownership of well. 

Where it has not been shown that there was any 
statutory obligation on the officials who had prc- 
pared the Municipal Registers cf thqaras and khana. 
sumari to make enquiries as t3 ths ownership of 
“wells,” these entries are not admissible under s. 35 
of the Evidence Act or any other provision of law 
for the purpos3 cf proving the ownership of wells. 
Macas Nata v. HARBANS SINGA Lah. 817 

ss. 35, 36—Remarks of Settlement Officer 
during enquiry into title’ not inter partes— 

Admissibility when question of title is: debated in 

sutt—Family pedigree. 

Statements made ata time whea the title to a 
portion of ataluga was under enquiry are not ad- 
missible when not inter partes, in a suit in which 
the title to the taluga is in question. Mata BAKASA 
SINGA v. AJOD. IA BAKASA BING i Oudh 770 
-—— 8.42 Sge Evidence Act, 1872, s. 13: 924 

s. 66—Notice to produce document dispensed 
with—Secondary evidence allowed—No objection 
in trial Court—Objection, in Appellate CBurt, if 
can be taken. 

Under s. 68, Evidenca Act, a notice to produce 
the document must previously have been given to 
the party in whose possession or power the docu- 
ment is before giving secondiry evidence of its con- 
tents, but sich notice is not essential to render 
secondary evidence admissible in certai®cases, one 
of which is when from thesMture of thecase the 
adverse party must know that he will be required to 
produce it and another of whichis wh2re the Court 
thinks fit to dispense with it the objection should 
be raid atthe time of the reception of the evis 
dence, and no objection should be allowed to bə 
taken in ths Appellate @ourt as to the admissibili, 





ty of secondary evidence which was admitted in 6 


4. 
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§vidence Act—concld.° = 

evidence in the trjal Court without any objection. 

U Po iw v. U So Gare Rang. 408 (b) 

S 78. Sre Goverrment of India Act, 1919, 
s 49 


41 
s 90—School register more than thirty years 
old and produced from proper custody — Presumption 
of genuineness—Person making entry not produced 
as witness ~Whether material. i 
A school register which is more than thirty 
yeats old, and produced from proper custody, attaches 
$0 itself a presumption of genuineness and the 
fact that the person responsible for the entries was 
not produced asa witness ig immaterial. Parmopa 
CHAND v. Narain SINGE Lah. 81 
S. 97. Sen Evidence Act, 1872, s. 96 
ss. 96, 97— No ambiguity — Evidence 
regarding intention of executant—Admissibility. 
. Where there is in the document no ambiguiby of 
the kind provided for in ss. 96 and 97, Evidence 
Act, evidence can be adduced only in respect of 
facts existing at the time’ and not directed to in- 
tentions of the executant, in relation to unexpected 
contingencies, Even if the Oourt has reason to 
think that a settlor may have imperfectly under- 
stood the words he has used, or may have miscon~ 
ceived the effect of conferring the particular kind 
‘of estate that the words employed by him are 
capable of conferring, this would net justify the 
Qourt in giving an intepretation to the language 
other then the ordinary legal meaning. NEELAMMA v. 
AGADI MAREPPA Mad. 471 
ae s 112, Sze Divorce f i 749 
~—-— 8:114, Ilus, (b), Ses Criminal trial 566 
———— $. 117 - Bailment—Lambardar holding profit 
of other co-sharer—Whether he is a batlee — 
Estoppel from disputing title of . co-sharers — 
Applicability of principle of estoppel to case of 
E far as the Zam ardar holds the profits 
derived from the other 8 annas share not belonging to 
him, ofthe property in the capacity of an agent 
who acquired possession of that share, he manifestly 
becomes a bailee. As a bailee he is estopped from 
disputing the title of the real owner. This estoppel 
which operates against the bailee has been extend- 
edto the case of agents. Yapcar HUSSAIN v. 














“MUHAMMAD IBRAHIM Raza Nag 179 
———— S, 118. Sze Divorce 749 | 
$.133. See Criminal trial A 566 
——-—§ 136. Sex Ciiminal trial— Evidence 9 
Execution. Ser Fraud 671 


Attachment before judgment continuing after 
decree—Application for recovery of amount due by 
attachment, whether illegal. i w 
Where before judgment the defendant's immovable 

property is attached and the tachment continues 
after the decree, there is nothing illegal in an ap- 
plication to recover money found due by the decree 
by sale of the movable property of the judgment- 
debtor. That is a method of execution the right to . 
which is given by the Civil Procedure Cods, and 
the right is not taken away because the decree gives 
` the further right of recovering the money by sale 
‘ofthe attached. immovable property. Bomatu Buapu 
QsATOLE » GOVARDHANDAS NANABHal GUJARATHI a . 
0. Bom. 987 
- Decree against firm—Sale — Objections by 
. sons of judgment-debtor that property did note 
belong to firm—TlEx parte decree against some sought 
- to be set aside—Dismissal of application @& ground 
that decree was against firm—Held, that decree- 
holders could not, conteng that decree was against 
individuals composing firm — Limitation for 
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objection—Limitation Act (IX of 1908) Sh I, 

Arts. 166, 181— Res judicata — Constructive res 

judicata—Scope—Civil Procedure, Code (Act V of 

1908), O. XXI, r. 50, O. TX, r. 13, 3.11, e 

A decree was obtained against a firm mentioning 
also the eight individuals that constittited the firm, 
Execution was taken out and a certain property was 
brought to sale and purchased by the decree-holders 
Upon this, judgme:t-debtor No. I and seven sons of 
judgment-debtor No. 2, who had died since the pass- 
ing of the decree, objected that the property did not 
belong tothe firm; that the décree-holders had not 
obtained any order under O. XXI, r. 50 making the 
partners ofthe firm personally liable and that the 
sale was accordingly without jurisdiction. There wag 
another objection raised by judgment-debtor No. 1 
and one of the sons of judgment-debtor No. 2 since 
deceased to a fresh execution on the same grounds 
as were mentioned in connection with the ex-post 
facto objection tothe sale. At a later stage judg- 
ment-debtors Nos. 1 and 2 applied under O. IX, 
r. 13 (as the decree had been passed ex parte against 
them) to have it set aside. This application was 
dismissed but only on the finding that though they 
had not been individually served with summonses the 
decree was quite valid in view of the service of 
summons on defendant No, 4 who had been stated by 
the plaintifis to be the manager of the business of 
the firm. This ex parte decree was upheld on the 
footing not that it wasa decree against the eight 
individuals composing the firm but that it was a 
decre2 against the firm itself, and that these judg- 
ment-debtors as among the individuals constituting 
the firm were to be protected by O. XXI, r. 50, 
which, in such cases, requires a decres-holder to obtain 
the leave of the Court in the case of a decree passed 
against afirm to proceed against the individuals 
composing that firm: 

Held, that in view of what happened in the pro- 
ceedings under O. IX, r. 13, it was no longer open to the 
decree-holders to contend that what they haveis a 
decree against the individuals composing the firm 
and not merely a decree against the firm itself: 

Held, also, that the limitation applicable to the 
objection was not Art. 166 but the residuary Art. 
181 of the Limitation Act. : 

Held, further, that the doctrine of constructive 
res judicata as applied to execution proceedings 
may easily ke carried tco far and it did not apply. 
The matier was not governed by any specific pro- 
visions of the Civil Procedure Code. Firm RAMA- 
NAND GANPAT Rat v. RAKaAL MANDAL Pat. 34 
— Decree transferred for execution—Transferee 

Court, if can decide whether application to itis 

barred by limitation, 

An executing Court to which a decree ig trans- 
ferred for execution has jurisdiction to decide whe- 
ther the application for execution subsequently 
made toit is barred by limitation, or not. In con- 
sidering the question of limitation the execution 
Court cannot look further back than the order 





. transferring the decree of the Court which passed 


the decree ; for an order transferring a decree is a 
step-in-aid of execution, and, consequently, provides 
a starting point fora fresh periodof limitation. 
ARJuNDAS BISUMALAL v. U. Ka Ya Kang. 403 
Judgment-debtor desiring to queation order 

of transfer—Proper procedure —Civil Procedure 

Code (Act V of 190), 0. XXI, r. 26, 

If the judgment-debtor desires to question the 
order transferring tke decree then his proper 
course isto apply’ to the transferee, Court, under 
0, XXI, r. 26, Civil Procedure Code, for stay of 

. g ba 
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execution to enable him tomake objection in® the 
transferring Court. Arsonpas BisumaLaL v. U Ka 
Ya D Rang. 403 
——— Transfer of decree—Application for trans- 

fer, if step-in-cid—Limitation Act (IX of 1908), 

Sch. I, Art. 182 (2). : 

An application for transfer of a dacree amounts 
to a step-in-aid of execution. Mansa Ram v. BADRI 
Prasap All, 231 
- Validity of decree, if can be questwned by 

Executing Court—Court executing award under 

Co-operative Societies Act—Validity of award, if 

can be questioned. 

An Executing Court has no jurisdiction to 
question the validity of the decree sought 
to be executed, The same rule applies to awards 
under the Co-operative Societies Act. Ifthe award 
is invalid for any defect in procedure, a person 
may possibly be able to-get it declared invalid 
as against him by resorting to proper remedies but 
the point cannot be raised in the Executing Court. 
ABDUL Aziz v. ANJUMAN IMpap Bari Karza 

i Lak. 278 
Executor—Debts of testator, whether have precedence 
over legacies—Bona fide transferees from executor, 
-if protected—Mortgagee with knowledge that debts 
due to testator are not paid—Whether gets prece- 

dence over creditors. ; h 

After the- death of the testator his debts have pre- 
cedence over the legacies and though the executors 
have full power to deal with the estate both for 
the purpose. of paying off debts and for paying 
legacies and though a bona fide purchaser or mort- 
gagee from the executors may he protected, still the 
purchaser. or mortgagee from the executors with 
full knowledge. of all the facts that the debts of the 
deceased are -not paid, can get no precedence byer 
the creditors’ ‘claim even by taking a mortgage frem 
the executors. P. T, Kris. NASWAMY AYYANGAR v. 
JONNAGADLA: GAURIANNA Mad. 195 
Explosives Act (iV of 1884), s. 8—“ Occupier ” 

means person actually.in charge and on spot. 

For the purposes of s. 8 of the Explosives Act, 
TV of 1884, the. word “ occupier ” means a person who 
was- in actual occupation of the premises and con- 
trol of the operations in progress there. The section 
imposes an obligation on the occupier to give 
notice of the accident forthwith. It must, there- 
fore, refer to an individual who is actually on the 
spot. and in ‘charge of the factory. An occupier for 
the purposes of the Factories Act may include an 
owner ifthe owner isin actual possession of the 
factory. In any case whenthe owner appoints a 
Manager and puts him in charge of the factory 
both the owner and the manager cannot be regard- 
ed as being occupiers, The person who answers that 
description is the manager. GOPAL AMBADAS OHAWRE 
V. EMPEROR Nag 400 (a) 
Fatal Accidents Act (XV of 1855), s, 1~Death 

due to motor accident—Suit by heirs of deceased for 

damages—Deceased guilty of negligence— Claim, if 
can succeed, 

Held, on facts that the deceased was guilty of 
hegligence in attempting to run across the road in 
front of the approaching omnibus, Nevertheless, the 
claim for damages under the Fatal Accidents Act, 
will succeed if the effect ofthe deceased’s neglig- 
ence could have been avoided hy the exercise of rea- 
sonable care on the part of the driver of the 





us. K the É : 
Held, further that driver-of «thcmnibus did all 


` that could reasgnably be expected ofhim to avoid 


the accident., Consequently. the heirs of the deceased - 
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were not entitled to damages. SAGHIRUL Hassen BEG 
». Rangoon ELECTRICO TRAMWAY & Supriy Co. Lp. 

' Rang. 957 
Fishery rights—Whether are underground rights. 


Fisheries are not underground rights, JYOTI 
Prasan Sines DEO BAHADUR v, BENGAL Coan a ee 
E at. 


Fraud—Defendant, if can plead his own fraud in 

defence of plaintiff's claim. , 

It is not open to a defendant to plead his $wn 
fraud asa defence to the plaintiff's claim. ; 

-In asuit on promissory note, the defendant put in 
a defence that there were disputes between the 
defendant and his elder brother with regard to the 
partition and as the eldest brother had incurred 
large debts which he wanted to be treated as family 
debts, the defendant himself claimed that he had 
also incurred debts and that they should be treated 
as family debts too, and that he accordingly execut- 
ed the suit promissory note in favour of the plaint- 
ifs nominally and without consideration and got 
it allotted towards his share inthe family parti- 
tion, so that he might not suffer loss by taking 
over his elder's brother's debts. In short, the de- 
fence was that he executed the promissory note as a 
piece of evidence to convince his elder brother that 
there was adebt due by him when in fact there wag 
none. In his evidence also the defendant was 
equally frank abvut hisown fraud : 

Held, thatitwas not open to the defendant to 
plead his own fraud as defence to the plaintiff's 
claim, Namprappa Mot.IRIAN v. UABTTI Mad. 711 
Fraud carried into effect—Estoppel from 
pleading. one's own fraud—Execution. ; 

The ordinary rule is that whére the fraud has 
not been carried’ into execution, it may be pleaded 
by a party to it. But where during execution sume 
of the judgment-debtors object to execution on the 
ground that the assignee decree-holder is in fraudu~ 
lent collusion with one of them, but the objectors 
plead ‘that they had acquiesced in the two previous 
applications for execution, becauss.the decree-holder- 
assignee had promised them a share of the sale 
preceeds if execution succeeded, this amounts to 
carrying the fraud into effect and they are, therefore, 
estopped from pleading that they are, not bound by 
the rules of res judicata, and, what is more, they 
are estopped from pleading their own fiaud entirely, 
K M. Esoorv, HAMIDA BIBI Rang 671 
Government of Indla Act, 1915 (5 & 6 Geo. V, 

C. 61), 8.106 (2)—Matter concerning revenue— 

‘Original jurisdiction'—‘Act done according to iaw' 

—Meanings of. 

The words ‘original jurisdiction’ in s. 106 (2) of the 
Government of India Act, are not confined to Ordi- 
nary Original Civil Jurisdiction, and writs of 
certiorari are issued only inthe exercise of the 
original jurisdiction of the High Court, e 

The exception referred toing. 106 (2) of the said 
Act is not confined to ects which have been done in 
strict conformity with law, but applies to acts done 
in the bona jide belief that they sre in accordance 
With law. ThYAGARAJA CLETTIAR v, COLLECTOR oF 
MADURA Mad. 60 

*——*— 8.107, Ser Civil Procedure Code, 1808, s. 115 
e 
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Government of India Act, 1919 (9 410 Geo, V, 
#“G. 101), s. 49—Bengal Government's order under 
s. 25, Bengal Suppression of Terrorist Outrages 
Act (X91 of 1932), directing prosecution of certain’ 
persons under Arms Act affixed with Government 
seal—If should 
Evidence Act (I of 1872). 
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Per Cunliffe, J.—(Henderson, J. contra.)—Where 
the Government order sets*out the names of cer- 
fain persons as having committed various offences 
under the Arms Act and directs, under s. 25, Ben- 
gal Suppression: of Terrorist Outrages Act, that they 
should “be tried bya Magistrate, invested with the 
power of a Special Magistrate, ending with “by order 
of the Governor-in-Council” and is signed by the 
Under-Secretary to the Bengal Government and the 
official “seal ‘of the Bengal Government is also affix- 
ed, the order isnot a copy and it cannot be called 
into question. The necessity, therefore, of the usual 
mode of proof of Government documents which do 
not prove themselves, and which is alluded to in 
s. 78 Evidence Act, has no application 

Per Henderson, J.—There is nothing in the terms 
of s. 49, Government of India Act, to suggest that 
proof of the existence of the order is dispensed 
with, The section dues not in plain terms empower 
the Court to take judicial notice of the existence 
of such .an order. It is open to the prosecution to 
adopt any legal mode of proof they please, Al- 
though s 78, Evidence Act, provides a convenient 
mode it is by its very terms not exhaustive. KALIJIBAN 
BHATTAOHARJEE V. EMPEROR Cal. 41 
Grant—Resumption—Grant of land for public rozd 

—Nothing to show the extent of dedication — No 

finding that lend was not required for public use 

—Finding, that they were required for comfortable 

use of public—Held, grant was of user for purposes 

of roids- and continued till used as roids. 

A grant of land was made for purposes of public 
roads, <A suit for resumption was filed by the 
grantor. It was not found that the disputed lands 
were no longer required for the use of the public, 
or that they had become useless so far as the 
public was concerned. On the other hand, it was 
found by the lower Appellate Court that the lands 
in suit were required for the free and comfortable 
use of the pedegtrian passers-by. There was also 
nothing to show that the dedication was of entire 
proprietory right nor was there any document 
showing the extent of the grant: . 

Held, that the grant of dedication was‘ of the 
user of the lands for tke purpose of roads and the 
grant of dedication was to- remain in force cnly 
so long'as the property continued to be used as public 
roads; ` < a 

Held, also, that it could not be said that the 
use for which the grant was made had become im- 
possible of execution or the object of the use had 
failed. Ccnsequently, there was no such abandon- 
ment of tne user in consequence of which the 
rights of the public therein had’ failed and a re- 
version had taken place. The plaintiff, therefore, was 
not entitled to resume possession Sf the lands. 
Bikram KisnorE MANIKYA BAZADUR v. CasirMan, 
Muniorpa@rry, CoMILLA Cal 109 
Guardians and Wards Act (VIllof 1890), s. 7— 

Guardian appointed under will — Taking out 

probate, ‘if condition precedent to obtaining 

certificate of guardianship. 

It is not incumbent on a person who has been 
appointed guardian of a minor under a will 
to take out @robate as a condition precedent to bêg 
obtaining a certificate $% guardianship under the 





Guardians and Wards Act, Ganges JI Panigy v. 
BAaGIRatt ` All. 242 (a) 
z + $. 25—Illegitimate minor girl P A 
living with another paramour—Guardia® who 


should be—Mother held not fit—Case, if fit one 
or appointment of eguard@n under Act—Hindu 


oe © Law—Guardianship. 


INDIAN GASES 


(1936 


Guardlans and Wards Act—coneld, 


It is deubtful if, under the Hindu Law, the puta- 
tive father stands on the same footing as a puta- 
tive father under tha English Law. 4 Under the 
Hindu Law a putative father is bound to maintaih 
his illegitimate children he is prima facie entitled 
fo see that his children are brought up properly 
and that if any of his illegitimate children is a 
girl, she is given in marriage in a respactable 
family and that in any case if he approaches the 
Court for appointment of a guardian, the Court is 
bound to exercise its jurisdiction and to decide who 
should be the proper guardian. 

And if it appears to the Court that the minor 
girl is intelligent and impressionable and if she 
lives with her natural mother in the house of her 
paramour, her morals are likely to be corrupte 1 and 
ib is also likely that if she lives with her mother 
in the houss of ber paramour it will be difficult 
for her to get married either in the caste of her 
father which is a superior caste or in the caste to 
which her mother belongs, which is a lower caste, 
the possession of the girl should not be Testored 
to the mother who is leading an immoral life. lt 
is a fit case in which certain conditions should be 
imposed upon the guardian whether he be the 
father or any one elso sə appointed with regard 
to the marriage of the minor and to her being 
brought up in healthy surroundings. KOOVERJI 
Devsi v. MOTIBAI Sind 192 
——— 5, 25 (1)—Order for arrest of -ward and 

delivery to husband—Duty of Court to consider 

minor's welfare—Stale orders of Court not enforced, 
evidentiary value of. 

Before making an order under s. 25 (1) of the 
Guardians and Wards Act for the arrest and de- 
livery of a ward to -his or her guardian, the Court 
has first to be satisfied that it is for the welfare 
of the ward, 

From the fact that the Court has some years 
before ordered the return of a minor wife to her 
husband it cannot be assamed in proceedings in- 
stituted after some years that it isfor the welfare 
of the minor wife to return to her husband, espe- 
cially where the husband has taken no steps to 


have the order in his favour enforced.  DEvINENI , 

VENKAYAMMA V. G.. ANTA SURAYYA Mad. 88° 

Hindu Law. A 
SER Court Fees Act, 1870, Sch. II, Art. 17 821: 
See Succession Act, 1925, s. 225 656 





Adoption. See Will—Cons:nuction POT 

Bombay School—Widow's power to 
adopt—Restrictions—Direction to operate as 
prohibition should be explicitly made and clearly 
intended by husband to limit discretion. 

Under the Bombay School of Hindu Law a widow 
has in herself power to adopt, subject only to such 
restriction, if any, as may have been imposed upon 
her by her husband. A direction to operate as a’ 
prohibition against a Hindu widow adopting any 
boy to her husband asa son except the boy named 
by him must be explicitly made and clearly jin- 
tended by the husband tu limit the discretion of 
his widow for all time and on every occasion on 
which otherwise after his death his widow might 





validly make an adoption for him. JAGANNATH Kao.. 


POT 
by widow — Consent of sapindas—- 
« Motive of widow — Materiality—Sapinda with- 

holding consent on the ground that widow was not 
actuated by spiritual motive—Propriety —Sapindas 
giving consent under wheng impression thut another 
sapinda kad also consented—Validity of consent. 


2. RAMBZAROSA 








Consent to an adoption by sapindas cannot be 
= e 
e . 


. . 
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e 
held to ‘be‘invalid on ‘the ground of want'of inde- - death before there came iato “existence fha after 
pendent exercise of judgment merely because the born child. Aa after-born son not concievel during 
consenting sagindas were under the impression that the lifetims of his brother, which brother was, 
another sapinda who had not in fact given his. apart from the father, the only other co-parcsner 
consent had also consented, in the absence ofany of the joint family, cannot therefore, sue to seteaside, 


question of misrepresentation by the widow. ` as being without necessity, an alienation effacted by 
Where the nearest sapinda is consulted by the the father without the consent of the son them living. 
widow but he either evades giving an answer or The cause of action for aco-parcaner to sat aside a 


leads the widow to believe that he has no objec- mortgage of another co-parcener on the ground shat it 
tion, the widow would ‘be justified in makingan was made without necessity arises at the tims of the 
adoption on the strength of the consent given by mortgage, and the fact that at the tims of the in- 
the more distant sapindas.- E - gtitution of a suit on. the mortgage by the mərt- 

That the widow was not actuated by spiritual gage? the right was not time-barred will not entitle 
motives but by an intention to defeat the rever- a minor co-parcener to maintain a suit to st aside 
sioners or that the widow's idea of adoption was the mortgage and the decres obtained on it. MADDALI 





only the result of disputes between harselfant Visweswara Rao v. MADDALA SURYARAO Mad. 712 
the nearest sapind1 is not a justifiable or propor — Allenatlon—Debts—Sale and prior mortgage 
reason for the nearest sapinda for refusing con- on security of joint family estate paid~Sale ani 
sent. ; mortgage independent — Mortgage debt, whether 
The only psrson whose motive requires to be + antecedent. . 
‘canvassed in such cases is the sapinds who either An independent debt, neither illegal nor immoral, 
gives or withholds his consent and not the widow. contracted by a Hindu father on the s2curity of 
Hart RAMAYYA v. BaaGAVATULA VENKATAGJALAPATI - the joint family estate, antecedent to ths subs2- 
h Mad.90 quent mortgage or sale is an ‘antecedent dabt’ so us 
` - Adoption—Competency to adopt—Age of to support a charge on the sons’ shares also to the 
` ceremonial competence—Boy of seventeen years of extent of the sums secured onthe prior mortgage. 
age, if can give valid permission to his widow to Gopat Das v. Topan Das Lah. 706 
adopt. : : Ancestral property—Self-acquired pro- 
' A person hasa right to bring a suit within -- perty of father—Nature of, in relation to son-and 
limitation, but at the same time if he belongs to a grandson—Grandson born in the lifetime of 
-group of members belonging to the same family - grandfather—Whether has. interest in property 
and others before him have brought a claimon a from moment of grandfather's death. 


“title which is destructive of his own, and he hus Held, that although the sel-acquired prop2rty of 
‘kept quiet, it only shows that either he had no 2% Hindu father cannot beregarded as ancestral 
title or that the successive suits were part of a property in relation to his son, yet it must bs treat- 
scheme and the title which is conceived to be the ed assuch in relation to the grandson, If ths 
strongest is put up first. grandson is born after the death of the grandfather, 

In the United Provinces’ the age of discretion ig be would acquire an interest in the property by 
sixteen years and a boy of seventeen years of age birth, But when heis born in the lifetime of the 
must be deemed to have attained the age which, grandfather, he has an interest in theeproperty from 

‘under Hindu Law, would enable him to give a valid the momentof the grandfather's death. SIRTAJI V. 








-permission to his widow to adopt. MATA Bakusa Sineag ALGU UPADAYAY Oudh 935 

<v. AJODHIA Bakesa SINGH Oudh 770 ———Debts— Antecedent debt—Alienee himself 

: o Dancing girls—Adoption of daughter antecedent creditor— Debt not immoral—Alienee 
by dancing girl—Adoption not for promoting - while taking alienation can rely on such debs. 


prostitution—Validity of adoption. ; An alienes is entitled to rely upon an antecedant 
The adoption of a daughter by a dancing girl debt which is due to him and which is not immoral, 

-of the prostitute class is according to the decisions illegal or opposed to public policy and has not ben 

of the Madras High Court yalid ifthe object ofthe -contracted as; an act ofrecklesy extravagance or 

-adoption was not to bring her up to lead the life „wanton waste or with the intention of destroying 

of a prostitute. . the interests of reversioners. It would ba for the °. 
Leading a life of ‘prostitution is not-a condition :xeversioner to establish these circumstances in order 

| attached to an adoption by “a dancing girl and the .to prove want of necessity orto shift the burden on 

. adoption of a daughter by a dancing woman of the the alienee, Punnan SINGH v. MEHNGA SINGH 


prostitute class cannot, therefore, by itself without e Lah. 153 
anything further being proved be said to ofend ———-~————~—Decree for pre-partition debts of 
public policy. DUGGIRALA VEERANNA v. DUuGGIRALA - father—Decree-holder, if can proceed against sons 
DARASIRATAAM _ Mad.149 | in execution—Suittoenforce right against them is 
Allenation. Ser Co-sharers 583 not necessary. A 
Alienation by father without Where there is a decree against a Hindu’ father 6 


<- ` consent of son—Death of son—After-born son for a pre-partition debt, itis open t> the decree- 
- conceived after death of this son, whether can.sue holder to proceed against the sons’ shares in exscu- 
to set aside alienation—Right of after-born son, tion proceedings. He need not file a regular suit to 
nature of—Suit by son to set aside mortgage -and e. enforce hisright against the sons. Panna. LAL v. 


> mortgage decree—Limitation—Cause of action. RAMA Nano e “Lah. 95 °° 
- Whether or not an after-born son can effectively ———-———— incurred Uy manager of joint 
join with*existing sons to attack or resist an alie- _ business—Adult co-parceners operating on account 
“nation, the cause of action or the right to defend is -° and participating in business—Personal liability. 


a cause or right that was in those members of the The rls ofthe Hindu Law that uader certiin * 

family that were alive at the time of the alienation circumstances the adult co-parceners are liabl2 only 

and were not consenting. Thisricht of action is to the extent of their interest in the joint family 

lost if the pewsons who were in existence at the ` property for the debts infurred Sy ths manager of © 

time of the alienation lost that cause of action by the joint Hindu family business, has no applicatim ° ° 
n e 


: 63-—G, I--VU . . 


-acquire an 


of reversioners 


have a binding character even 


.of action are in any sense personal to 


a 
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to a cage where thé adait co-parceners by their 
tonduct in operating upon the account and by par- 
ticipating in the business of the firm have made 
themselves liable as contracting parties, PUNJAB 
Natrqnat BANK, LrD. LAHORE v. JAGDISA SABAT 
Lah, 114 
Family settlement— Widow—Reversioners 
challenging gift by widow—Immediate title not 
clasmed—-Agreement partitioning property—Nearest 
reverstoner taking property exclusively for himself 
and heirs—Whether a family settlement. 
Although, in a case where a Hindu widow on one 
fide and the collaterals on the other, both claim 
title to the estate and a right to immediate pos- 
session, it can then be said that there is a bona 
fide dispute between the parties which can be 
settled under a family arrangement, yet if the 
reversioners are merely chullenging the validity 
of the deed of gift executed by the widows in favour 
of an alleged heir and are not claiming any im- 
mediate title in themselves, they cannot by 
means of the agreement, partition the property and 
absolute interest for themselves and 
their own heirs to the exclusion of the real rever- 
sioners who might happen to succeed on the date 
of the death of the surviving widow when succession 
opens out. To allow the nearest reversioner to 
enter into a compromise with a Hindu widuw and 
partition the property and take a part of it exclu- 
sively forhimself and his own heirs and thereby 
exclude the reversioner, who would become the ulti- 
mate heir would be dangerous and would open a 
wide door for fraud. In such a case it can hardly 
be said that the nearest collateral who takes a 
part ofthe property is representing the entire body 
including that reversioner who 
would ultimately succeed to the estate on the death 
of the widow. In fact he isacting adversely to the 
interest of such an heir in trying to take the prop- 
erty for himself exclusively. Such an agreement 
cannot be regarded as a family settlement so as to 
as regards the 
persons who were not parties to the agreement, who 
were not represented at the time and who do not 
derive title through any of the parties to the agree- 
ment. RAJPALI Kunwar v. SURJU Rar All. 756F B 
Guardianship, Sez Guardiansand Wards 
Act, 1890, e. 25 192 
Idol—Analogy between idol and minor— 
Distinetions—Analogy between next friend of 
minor and shebait,if exists. 
An idol or deity isin the position of a perpetual 
minor, butthe- analogy between a minor and his 
next friend and an idol and the person through 
whom the action is brought isenot entirely parellel. 
There aro some distinctions and one of them is that 
in thg case ofa minor, the next friend appearing 
for the minor, neither the cause of action nor the 
defences which might be urged against that cause 
the next 
friend. That cannot be said, however, in allin- 
stances in the case of a shebait bringing an action 
on behalf ofan idol. Puna BIBI v. KESHAB Razr 
T AKUR : Pate 538° 
tmpartible gstate—Disruption in family 
—Right of survivorship, if available. 
In the case of an impartible estate the right ef 
survivorship will not be available if the family 











-has disrupted and where the funior@ members 


of the family have expressly renounced their right 
of succession this inqjdent of joint family will 
not apply. Cunt LAL v. Jat GOPAL Lah.103 
———— solnt family —Co-parcenary property in 


Hindu Law -—-conid. 


e 

village—Member of joint family, if a proprietor 

in village—Right to retain possession of village 

common land till partition. s Pe 

A member of a joint Hindu family being a co- 
parcener in the co-parcenary property situated ina 
village.is by virtue of that fact a co-sharer in the 
village, and, therefore, a co-sharer in the village 
will be one of the village proprietors. He can, 
therefore, retain possession of village common land 
until partition, S.1p LAL v. Sri Kis.ew Das 

- Lah, 701 
-- Jolnt famlly— Debts — Father e executing 
mortgage— Estate, if can be bound by it. 

The estate cannot be bound by a mortgage of 
joint family property executed by the father unless 
the mortgage was executed for purposes of neces- 
sity or to discharge an antecedent debt. The pro- 
position that if the manager is the father and the 
other members are the sons he may, by incurring 
debt, so long as it is not for an immoral purpose, 
lay tne estate open to be taken in execution pro- 
ceeding upon a decree for payment of that debt, 
does not apply in case where he purports to burden 
the estate by mortgage. RamMxKIsiaN B _oLaRaM V. 
SatorRaM Nag.99 
Manager— Whether can distribuie 

income of property — Arrangement between 

members to share income~Whether partition. 

The karta of a joint Hindu family is free to 
make any arrangement for distribution of the pro- 
ceeds of the family property. Where the brothers 
and the mother equally shared the inccme, it would 
not necessarily mean that their shares were speci- 
fied in the property and that disruption therefore 
ensued. HARBANS LALL v, DaavtiDevi Pesh. 214 
—— Member, if can transfer portion of 








property. 

A member cf a joint Hindu family cannot legally 
transfer a portion of the joint family property so 
long as the family remains joint. S.ox HARAN 
Prasad SINGH v. Faqir OHAND SARJU Prasan All. 672 
—_—_——— Partition—Release by father of pro- 

perties allotted to him in favour of sons— ly ect 

of—Right of creditors of father to proceed against 
such property. 

Where properties allotted to a father under an 
arrangement were subsequently by a separate deed 
released by the father in favour of his sons with the 
grandfather as their guardian for the reason that 
the father may contract debts and waste the prop- 
erties : 

Held, that whether the release deed created a 
division in status between the father and scns or not, 
it operated to divest the father of all his rights in 
the properties covered by the release decd and to 
make them the sepaiate properties cf the suns and 
persons who became creditors of the father after the 
date of the release were not entitled in any case to 
proceed against the said properties. Reppivart VEN- 
KATASUBBA REDDI v, REDDIVARI Cina Rami REDDI 

Mad. 863 
—Relinquishment of portion—lffect— 

Surrender of rights—Whether amounts to estoppel 

—Mitakshara Chap. I, s. 2, para, 12—Jnter- 

pretation of— Whether applies to case where 

co-parcener continues tobe joint and merely re- 
nounces claim to part of joint property. 

Where a member of ajoint Hindu family cone 
tinues to bea member of the joint family and 
merely purports tg relinquish his interest in a few 
items of the Iamily property, he does nct bring 
about any extinction of his joint anterest in the 
joint properties, A surrender of Tights can 

i . 
s 
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at the most be regarded as a mere agreenfent not 
to claim the interest in future. Unless there be 
circumstaneds which amount toa complete estoppel 
s8 as to prevent the person who has surrendered 
his interest from claiming it, such a surrender 
would not have the effect of preventing him from 
claiming the property again, particularly if there 
was no consideration for the surrender. Even if 
there had been any consideration, ib may, in some 
cases, be open to a Court to allow him to claim 
back the property and allow damages for the 
breach of the contract committed by him. 

The Mitakshara Chap. I, s. 2, para. 12, only 
authorises a member of the co-parcenary body who 
is not desirous of sharing his father's goods to 
take asmall part and complete the separation of 
division so that his children may have no future 
claim to inheritance. Obviously that text refers to 
the case where a member goes out of the family on 
receipt of a part of family property. It has no 
application to the case where the co-parcener con- 
tinues to be joint with the other members and 
merely renounces his claim to a part of the joint 
property. 

Where a member of a joint Hindu family exe- 

<. cutes a deed purporting to relinquish his interest in 
certain specified items forming part of the joint 
family property in favour of another member, but 
continues tobe a member of the joint family ənd 
provides by the deed that his wife and children 
would be supported and maintained by the family 
but it does not appear that these conditions are 
accepted, the deed of relinquishment cannot be re- 
gardéd as having brought about any transfer or to 
operate ag an estoppel ; and if it canbe regarded 
as an attempted transfer, then it was invalid under 
the Hindu Law: A suit fur declaration that the 
property relinquised belongs to other members of 
the family and is not liable to be attached and sold 
in execution of a decree against the executor of 
the deed, isnot maintainable. SHok Haran PRASAD 

SINGH v. Faqir Caanp SARJU PRASAD - All. 672 
Partition-Sons, if can enforce partition 

of joint family property in father's lifetime, in 

the Punjab. i j 

In the Punjab during the life-time of his father 
® son isnot entitled to enforce partition of joint 
family property. PUNJAB NATIONAL BANK, Lrp. LAHORE 
v. JAGDISH SAHAT Lah. 114 
Will by co-parcener of his interest 
` — Whether attempt to partition. 

A co-parcener cannot will away any rights in 
the property belonging to a joint Hindu family, 
and the making of the will by him is not an 
attempt at partition. HARBANS Laut v. DHAULI Devi 

Pesh. 214 
Religious Endowment—Deity — Worship 
—Succession to shebaitship in absence of provision 
in document creating endowment. 
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isthe decretal debt owed -by the surrendering 
tenants to the widow personally, it muet be held 
that it was her self-acquisition and not an accretion 
to property which she had inherited from her hus- 
band. Simply because she happened to be the land- 
lord of the property, she has necessarily to fake the 
surrender as sha cannot otherwise takethe fields 
in satisfaction of her decretal debt. Katuram REK- 
ozanp MARWARI v. SHAMRAO Nag. 562 
Succession—Mitakshara School—Exclusion 
from succession — Non-congenital lunacy ~Co- 
parcener's subsequent lunacy—Whether can take by 
survivorship. 

Under the Mitakshara School of Hindu Law the 
right of a member of Hindu joint family to share 
in ancestral property comes.into existence at birth, 
and is not lost but is only in abeyance by reason 
of a disqualification. It ‘subsists all through, 
although it is incapable of enforcement at the time 
of partition, if the disqualification then exists, 
Hence, if on the death of all the other members 
the disqualified member becomes the sole surviving 
member of the family, hetakes the whole property 
by survivorship. Consequently, a co-parcener, taking 
an interest in the family property by birth, does 
not lose his status as such by reason of his sub- 
sequent lunacy though his lunacy may disqualify 
him from asking for a share om partition. On the 
death of the sole surviving member he takes the 
whole property by survivorship, VITdALDAS Govinp- 
RAM GANDHI v. VADILAL CHBAGANLAL Suan Bom. 129 

Suit to avoid alienations of Hindu widow— 

Limitation, Ser Limitation Act, 1908, Art, a 


Widow—Alienation—~Legal necessity—~Duty 
of creditor—Out of Rs, 400 consideration Rs, 234 
paid in treasury on account of overdue land 
revenue—Whether proves legal necessity. 

The fact that out of the consideration of Rs, 400 
borrowed Rs. 234-6 annas were depgsited in the 
treasury on account of the payment of land revenue 
which was overdue alone is insufficient to support 
legal necessity. There must be evidence to show 
that the creditor made inquiries before advancing 
loan as to its necessity cr any evidence that there 
was pressure upon the estate, KALURAM REKOHAND 
MARWARI v, SBAMRAO Nag. 562 
Arrangement between mother-in-law 
and widowed daughter-in-law to divide the estate 
with consent of presumptive reversioners, whether 
binds actual 
benefit under arrangement—Estoppel. 

After the death of a Hindu his mother and his 

the pre- 

sumptive reversiongrs which in effect divided tha 
estate between the mother-in-law and the daughter- 
in-law with power to alienate to discharge debts. 

In a suit by the grandson of one of the p&sump- 





- 








tive reversioners who had consented to tha arrange- 


Tf there is no provision in a document creating ment: 


the endowment as to the succession of the 
shebattship, the shebaitship follows the line of the heirs 
of the founder. The same rule of devolution, however, 


own right and not himself a party 
ment and ashe had not retained any benefits re- 


Held, as the plaintiff was a reversioner in hig 
to the settle- 


does not always apply where there is an accretion to, ceived by his grandfather, the plaintiff was not pre- 


debuttar properties either by other members of the 
family or by a stranger. It 
with refefence to the facts of each case. RAI SUNDARI 
Dasya v. Benone BEHARI SAHA Cal. 595 
Stridhan — Widow landlord — Tenant 

surrendering fields in consideration of decretal 

debt owned to her personalty*sWhether accretion 
* to husband's property or her stridhan., 

Where the consideration for the suryender of fieldg 





eluded from 
is to be considered power to deal as she liked with the 


questioning the widow's absolute 
share allotted 
to her under the arrangement: 

Held, also that the attestation to the docu- 
ment y the plaintiff's grandfather did note 
convert the widow's limited estate into an absolute 
estate for all purposes. Narayana AYYAR v. Gopana- 
BAWMY AYYAR e e Mad. 815 





reversioners —Reversioner taking 6 


——--— Widow having no. right to possess —= 9 


. 


Ti 
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‘Person coming in after. per—When: can .siuceeed— 
! _Possesston, when adverse—Possession of female, 
"when adverse. : : : ane 
~ Ifa Hindi widow had no right to possess,-then a 
. -person coming in after her could only succeed by 
ashowitg that her possession was with his implied 
:or-express consent, Where possession is not founded 
or right, the party who-wishes to say that such 
‘possesgion was not adverse has to prove that it was 
with. his consent. Asthe widow member | she has 
no-right to. succeed and hence possession will: be 
advérse, unless it was the result ofan agreement. 

The possession of a female, when it is without 
wight,.is prima facie adverse leaving it to the per- 
son alleging that it is not adverse, to prove it 
Mata BAKESH Sinca v. AJODHIA Bakasa SINGA : 
DoF - -  " Oudk 770 

f Widow—Widow's estate, nature of—Widow 
taking .self-acquired property of husband under his 
. will— Whether. gets absolute interest. ` 

.. Tt is an accepted principle of Hindu Law that 4 
widow only gets a -life-estate. even in the self- 
acquired property of her husband and she cannot 
‘alienate it but for, necessity. At the same time 
there is no doubt that a Hindu can will away his 
selfacquired property to his widow if he so desires, 
‘in’ which case, she gets an absolute interest in ths 
property. Harsans LALL ».Daavrr Devi Pesh. 214 


‘Hindu Law of Inheritance (Amendment): Act 
` (H of 1929)—Applicability—Deaih of Mitakshara 
` Hindu before Act, leaving widow—Widow alive on 
` date of Act==Act, if applies. : 
The Hindu Law of Inheritance (Amendment) -Act 
does apply to cases in which. a, male governed by 
thé law-of Mitakshara has died before the dété 
on which the Act came into force leaving:a widow 
who was alive on such date, ATTAN v., JANKI - 
ein aa PRES ae > Lah. 4&0 (a) 
—-—— s8. 2—Death of Hindu male before Act— 
+ Succession opening after coming into force of Act 





‘Sister; if becomes heir. 

: TE succession opens out after the Hindu Law -of 
Inheritance (Amendment) Act has come into force, 
à sister is entitledto rank as heir in the order 
mentioned in s. 2, even if her brother has died 
before the Act; leaving a widow, -RAJPALI Kunwar 
v. Scrso RAI All. 756F B 


ss 8. 2— Hindu male dying intestate’, meaning 


i a. < 
. “The: word ‘dying’ in the phrase‘a Hindu male 
ying intestate’ in 8/2 of the Act isa mere des- 
cription of the status of the deceased and has no 
reference and is not intended to. have any reference 
jo' the timé of the death of a Hindu male. The 
expression merely means “in the case of intestacy 
of-a Hindu male.” RAJPALI Kunwar v: SURJU Rat 
KAN ee ee aE LAN. 756 FB 
Inam—Service inam—Inalienability —Mortgage -of 
such inam, whether ralid—Alienation—Validity— 
: Tests— Fact that Court chooses to appoint Receiver 
. —W kether test for validity of alienation. 
~ A mortgage cf a temple service inam is invalid, 
Prohibition of alienation of such lands is not con- 
fined to o% and out sales but extends also to: wfort- 
: : Š ; : 


gages, Ao 
The fact that the Court might choose to appoint a 
Receiver in a particular case 
ceount in testing the validity ofan aljenation. V, E. 
Fira VI). -RAMANATHAN QuHETTiaR v. ALIDASA 
KAVANDAN ts T y Ta . Mad. 724 
incomé-tax—Assessment—€ncome escaping. assess- 
. — men in: previous years--Discovery by--authorities 


INDIAN CASES 


cantiot be taken into* 


ty < [1936 


Income-tax- contd, pf aa is 
: -inlattr -yeargs-—-Whether can be assessed then as 
- “income of that year. ` ; À 
- The mere: fact- that a certain inaome has not 
suffered tax because of a device adopted by fhe 
-assesses- would not enable the department to assess 
the’same in subsequent years when the device be- 
comes apparent to the department. It is only when 
‘according to a particular system adopted by the 
aassessee allocations are made not in the year when 
the amount is recejved but in later years, the 
anecme soallocated can be said to be the income 
liable to be ‘considered in the assessment year. In re 
Messrs. Ratan Ouand LALLU Man All. 324 
~ Bad debt — Personal decree | obtained by 
_agsessee against debtor in 1928--Appeal dismissed 
` in 1981—Amount due on personal debt, claimed 
. asbad debt for account period 1932-33— Legality 
-of—Question whether it became bad debtin that 
_ year or later isa, question of fact to be decided 
by Income-taz Authorities. - 

The assessee obtained _a mortgage decree and 
after the property was. sold, a balance of its. 26,721 
remained due... A personal decree for the balance 
was obtained by the assessee against his debtor in 
1928, and there was an appeal by the debtor to thé 
High Court ‘against that decision. . That appeal was 
not dismissed till November 26, 1931. In the meantime 
the assessee had been trying to execute the personal 
decree he had obtained, although the appeal against 
it was pending. In the assessment year 1953-34, he 
claimed the sbove amount as abad debt, the ac- 
counting ‘period being 1932-33: | 

Held, that there was no evidence that the debt 
became a bad debt in 1929. The eppeal against 
the personal decree was still pending and was not 
dismissed till the end of 1931. The assessee would 
have been guilty ofa fraud if he had attempted to 
Claim it as a bad debt earlier than the accounting 
year 1939-33. Whether it became a bad debt in 
that year or later is a question of fact to be decided 
by the Income-tax Authorities. COMMISSIONER oF 
Income-Tax, PUNJAB v. HUKAM CHAND-JAGADHAR Mat . 

: as: > Lah 629 

> Investment companies— Debentures issued to 
““assessee— Debentures pe pa off— 

Income, profits or gains, if accrue by these transac- 
. ride dik Tax Act (XT of 1922), s. 4— Personal 

motives of individual shareholders, if relevant—~ 
` Indian Act and Imperial Act, distinction, tf exists 
on this issue. - 4 
“D died leaving a very large estate mainly con- 
sisting of shares in thirty companies. Twenty of 
them issued debentures. All the companies concern- 
ed were investment companies, the shares in which 
were held by one interest either personally or 
through nominees and all the companies had large 
accumulations of undistributed profits, The trustees 
of D had to meet very heavy outgoings for duties 
both in the United Kingdom and in Indis, in rela- 
tion to the estates of the deceased, and provide funds 
for such duties a scheme was devised | whereby ac- 
cumulated profits would come into their hands and 
be-available for the purpose of meeting such charges, 
Under the scheme, the companies were to capitalise 





“ their reserves and distribute bonus debentures to the 


shareholders on redemption of which the funds re- 
quired would be available without tax. Assessment 
was made on the trustees after the debentures had 
een paid off: h : 

Held, that by these transactions no income, profits 
or gains accruedor erase or were received by the 
‘assessee Within the. meaning ofs, 4, Income Tax 
Act. E E ET E 
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_ . Held, also that as regards the question at issue, 
‘there was no ground for distinguishing between the 
‘Indian Act and the Imperial Act, and decisions 
under the Imperial Act were more relevant than a 
decision under a different terminology of a West 
‘Australian Act.- i 
-- Held, further that the personal motive or purpose 
.of the individual shareholders, even if they hold a 
‘controlling interest in the company, was irrelevant, if 
it was made out that the company had in fact capital- 
lised the accumulated profits, COMMISSIONER oF 
JINGOME-TAN, BENGAL v. MERCANTILE BANK OF INDIA, 
LIMITED 9 PC 425 
Income Tax Act (Kl of 1922), ss. 2 (11),14 (2) 
TP), 16, 34—Tax payable in current year is taxed 
- on.incomein previous year—Different accounting 
period of business of assessee of firm in which he 
is member—Assessee should put his income as 
- earned in ‘previous year’ according to year fixed 
by him for his business. ston 
: The tax payable in the current year is not 
chargéd onthe income of that year, but on the 
income of the previous year, that is to say, the tax 
under the Indian Act is actually levied on the 
jncome of the previous year, and not, asin England, 
levied on the income of the current year, though fhat 
income may be, and often is, estimated by reference 
to the income of the previous year, since in England 
the return has to be made before the current year has 
expired, 
- Ifan assessee has two businesses with different 
‘accounting periods for those two businesses, he 
cannot fix two different dates, which will give him 
two separate previous years forthe purpose of the 
Inccme Tax Act. But, on the other hand there is no 
reason why an assesste should not fixone date for 
hims:slf, whilst a firm of which he isa member with 
others fixes another date. Consequently, where he 
has fixed for himself asthe previous year according 
to the Hindu Calendar (November 9, 1931) while the 
firm has fixed it, the year ending on December 31, 
1931, the assessee cannot in his return for the 
previous year ending’ November 9, 1931, include 
income which is proportionate to his share in the 
profits of the Company at the time of the assessment 
of those profits, since that share can only be 
ascertained after the accounting period ending on 
December 31, 1931, and the assessee in respect of 
the previous year, which applies to him, cannot be 
required to include hisshare of profits in the 
Company, nor can such profits be treated as having 
escaped assessment under s. 34, Income Tax Act. 
COMMISSIONER or Ixcome Tax, BOMBAY v, ABUBAKER 
ABDUL REHMAN ` Bom, 351 
~ s: 3-—0Oficer accepting books on cash basis 
~—Tax must bebased on actual receipts in year 
of computation. ` 
When an assessee keeps his books on a cash 
basis and the Officer accepts that basis, the cal: 
culation must be based on actual reczipt in the 
year of computation. In re Messrs. Ratan CHAND- 





LALLU Mab All. 324 
s. 4. 

“ Sez Income Tax 425 

Sex Income Tax Act; 1922, s. 9 (2) 337 


——— 88.4, 14 (2,~—Investment  trust—Assessee 
holding whole of ordinary share capital of company 
—Assessee’s income including dividends of com- 
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Income Tax Act- ccntd. ' i e 


Isit 


ed dividends declared on April 16, 1931, and Novem- 
ber 3, 1931, by a company Whose profits of e1930 and 
1931 were found to include specified sums to which 
in accordance with s. 4, Income Tax Act, the Act did 
not apply, and the Company was assessed in respect 
of profits to which the Act applies: . 

| Heid,that such proportion cf the dividends, as 
the specified sums bear to the aggregate of all profits 
jn 1930 and 1931, respectively, was exempted from 
taxation to ordinary income-tax in accordancé with 
s 14(2). COMMISSIONER or Incoms-Tax, BENGAL v. 
HUNGERFORD INVESTMENT Trest, Limitep .P C430 
s. 9 (2)—“ Residence", meaning of ~Whether 

can bz given same meaning as that used in ss. 4, 42 

of Act. . 

The word ‘residence’ in its simple and ordinary 
‘meaning and ordinary meaning signifies the place 
where a human being eats, drinks, sleeps or where 
his family or s2rvants cat, drink and sleep and 
where there is some permanence or continuance of 
such eating, etc. ; 

“In certain circumstances and in certain statutes, 
a more extended meaning has been given to the 
word and although it has been held that a limited 
liability company can reside for the purposes of 
jncome-tax legislation but this extended meaning 
cannot be given to the word “residence” in s. 9 (2), 
Income Tax Act. It is t be noticed that the word 
‘own’ has been inserted between the word ‘his’ and 
Sregidence.’ The object of inserting that word was 
to*indicate that the phrase applied only to a 
human person or persons and not to a fictional per- 
son, such as a limited liability company. In the 
matter of Tex CALCUTTA STOCK lIKOHANGE Association, 
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~—— _ 5.10 (2) (lil). Ses Civil Procedure Code, 

1908, s. 109 (c) 275 
—— s. 10, cl. (2) sub-cl. (W)— Scope of —Interest 


paid to partner on capital borrowed from him— 

Whether an allowable deduction. 

Section 10, cl. (2), sub-cl. (iii), Incoe Tax Act, 
makes a distinct departure from the English Law 
which provides that interest on capital employed 
in the business is not an allowable deduction. In- 
terest raid to a partner on capital borrowed from, 
him is an allowable deduction from the profits 





earned. ComMISSIONER ot Income Tax, BOMBAY v, 

TEJB2ANDAS MoTUMAL find 235 
8.14 (2). SszIncome Tax Act, 1922, s, 4 

430 


-—8. 14 (2)(a)—Construction of —“Where the 
profits and gains of the company have been assessed 
to income tax”, meaning of. : 

The phrase “where the profits and gains of the com- 
pany have been assessed to income-tax” in s, 14 (2) 
(2), Income Tax Act?must be construed in its ordinary 
and natural meaning. Any departure from the im- 
mediate and direct meaning of tne phrase leads to 
difficulties of interpretation andto results which 
cannot be imputed to the legislature as within its 
intention. The clause should not be construed ina 
sense which will make the clause discriminate 
between the two classes of income which are not 
charged with tax, namely, income that is specifically 





œ exempt under the Act, e. g., agricultural gncome, or 


income from tax free securitiaspand profits and gains 
that are not chargeable to Indian income-tax because 
ethey have neither accrued nor been received in 


pany also including specified sum not assessablee India. Whether itbe that the legislature has not, 
-under s. 4—Proportion of dividends as specified sufficiently appreciated the importance of the dis- . 
` sums bear to aggregate of gl} profits — Whether tinction between the same accrual and the same e 


-exempted from taxation unde? s. 14 (2). 


i N income, or has given ugexpectgd weight 6 to the 
Where the assessee’s income in assessment includ- 


principle that a dividend represents merely theme, 


oa 


Income Tax Act—contd,. 


‘share-holders' share in the income of the company, 


such a éiatinction cannot be discovered in the clause. 
Nor can a distribution of cl. (a) he accepted and the 
elause cannot be read tomean that the tax shell not 
be payable by an agsessee in respect of any of the 
profits or gains of a company which the share-holder 
receives by way of . dividend where such profits or 
gains have besn assessed to income-tax, or again, 
that the tax shall not be payable by an assessee in 
respect of any sum which he recsives by way of 
dividends............ to the extent to which the profits or 
gains of thecompany have been assessed to income- 
tax, as this construction assumes that it is possible 
and reasonable to ascertain whether and to what 
extent a particular dividend represents, to use a 
‘natural term, profits brought to charge in the hands 
of the company. No doubta rule of proportion can 
be applied but no suchrule has bean laid down by 
the Act and the construction contended for involves 
difficulty in the absence of a rule. COMMISSIONER OF 
Income TAN, BENGAL v. HANGERFORD INVESTMENT TRUST, 





LIMITED 5 < PC 430 
_ ss. 14 (2) b), 16. Sse Income Tax Act, 
1922, s. 2,11) 351 


ss, 22 (2), (3),29—Return after assessment 
tut before service of demand notice—Whether valid. 
The return furnished after the assessment order 
is made but before the sevice of the demand notices, 
is not a valid return. Dzant Ram-Duaram PAL v. 
JOMMISSIONER oF Income Tax, PUNJAB, N-W. F. & 
DELHI Provinces, LASORE Lah. 857 
S. 23(4):2)—Partial default in complying 

with notices under ss. 22 (4) or 23 (2)—Consequences 
same as under s. 23 (1), that of. complete default. 
A partial default in complying with notices issued 
under s. 22 (4), or s. 23 (2) Income Tax Act, in- 
volves the same consequences under s. 23 (4) of the 
Act, as a total default. BANARSI Das v. COMMISSIONER 
or Income Tax, PUNJAB Lah. 658 


8. 26 (2)—Interpretation of—Firm changed 
` into company on first day of assessment year— 

Profit should be calculated as that of firm. 

- On March 24, 1934, the firm was converted into a 
e.mpany and was registered under the Companies 
Act. There was no substantial change resulting 
therefrom ag no outside share-holder was admitted. 
Shares were allotted to the partners equally. The 
company thus formed tock over ‘the business of the 
fim as a going concern on April 1, 1934. For the 
year 1933-34, which was the relevant account year 
for the assessment in dispute (1934-35), the etatus of 
the assesseer was of a firm, but it was changed into 
that of a company cn the first day of ° the asge2s- 
ment year 1934-35. The question was, whether the In- 
cme tax Officer was justified in asSessing the assessees 
at the rates applicable to a company and at the same 
time -c@mputing th2 income as that of a firm: 

Held, that s. 26 (2), Income Tax Act, obviously 
mzan3 that the company which succeeded the firm is 
liable to pay tax as if it had received the whole of 
the prcfits for the previous year when the status 
was that of a firm. The assessment, however, being 
on a company it would be therate applicable to the 
company that mast apply. Hrrxart BROTHERS® y. 
COMMISSIONER OF Incom@4]'ax Lah. 860 
£. 27—‘“Sufficient cause” or “not reasonable 
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Incon Tax Act. BANARSI Das y, COMMISSIONER OF 
Income-Tax, PUNJAB Lah. 658 
5.29. Ser Income Tax Act, 41922, s. 22 g 
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$.46—In:ome tax—Proceedings by Collector 

for recovery of arrears—Application for writ of 
certicrari to Collector—Mainiainability. 

“ The petitioner had made default in payment: of 

income tax and certificates as required by s 46 of the 


Income Tux Act were issued to the Collector for 
recovering the arrears. The Revenue Divisional 
Officer issued an order for arrest of the petitioner. 


The pstitioner applied to the High Court for a writ 
of certiorari to quash the proceedings against him 
under s. 46 onthe ground that the proceedings violat- 
ed cl. (7) of 5.46 in that they were not commenced 
within the expiration of one year from the last day 
of the year in which the demands were made and 
alsoon the ground that they contravened the pro- 
visions of s. 48 of the Revenue Recovery Act: 

Held, that the High Oourt has no jurisdiction to 
issue a writ of certiorari as the act complained 
against concerned revenue, 

Held, further that the High Court had no power to 
issue the writ even if the proczedings were not in 
accordance with law, provided the Revenue Officer 
was under the bona fide belief that he was acting ac- 
cording tolaw. TaYAGARAJA CHETTIAR 9. COLLECTOR 
OF MADURA Mad, 60 
s. 66—Rules under r. 7 —Opintion on question 

raised in statement of case — Whether part of 

draft case and whether should be supplied to 

assessee. å 

The opinion of the Commissioner on ‘questiona 
raised in the statement of the case is not a part 
of the draft case and need not be supplied to the 
assesse2. In re Messrs. Ratan UHAND LALLU MAL 

F All, 324 
Indian Patents and Designs Act (ll of 1911), 

s. 9--Inherent power of Governor-General in Coun» 

cil to remand appeal under s. 9, to Controller. 

The Governor-General in Oouncil has inherent 
power to remand the case to the Controller, DORMAN 
Lone & Op, Lrp. v. Jagpisy Ozanpra MAHINDRA. 

Cal, 997 
——-~8s. 9 (2), (3), 65, 77, rr. 20, 21, 22, 62— 

“After hearing the applicant” in s. 9 (2), meaning 

of—Controller refusing to issue sub-peona—Appeal 

to Governor-General in Council under s. 9 (3)— 

Controller becomes functus officio—Writ under 

s. 42, Specific Relief Act, if can be directed against 

him. 

One: the judgment of the Controller of Patents 
and Designs is made the subject of an appeal under 
s. 9 (3) of the Patent and Designs Act of 1911, and 
the record has been'gant of the Governor-General in 
Council, the Controller beccmes functus oficio and 
ceases to have ssiein of the matter. He has no longer 
any record, and there is no pending proceedings 
before him with which the High Court can interfere 
by writ of prohibition or orders under s. 45, Speci- 
fic Relief Act. 

The undertaking given not to 





proseedewith the 


opportunity”, whether can be found out asmattere matter till ‘decision of this application’ ought to be 


of law by Income Tax Officer, as matter of fact. 
“It is possible asa matter of law for th#lIncome 
Tax Officer to find as- fact that the assessee had 
ailed fo establish ‘suficient cause’ or ‘not reason- 
able opperlunity’ within the meaning of s. 27 of the 


tonstrued to mean the ‘final’ decision, that ie to say, 
the undertaking was in force until a decision had 
been given by Courje ên appeal, or the time limited 
for appealing had run oub. A 

- The words “after hearing the applicant and the 
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opponent” in s. 9, Patents and Designs Act, “cannot 
be read as meaning that the Controller need only 
hea the applicint and the opponent, and can refuse to 
hear any evidence whicheither or both wish to ad- 
duce. ‘Hearing’ means ‘the hearing ofthe party and 
his evidence’. 

The Controller of Patents and Designs must con- 
duct the proceedings under the Act before him upon 
lines which are consonant with natural justice, that 
‘is to say, the parties must ‘be allowed to decide for 
themselves what evidence and in whatform, is 
necessary te support the case which they desire to 
pat forward before the Controller. The result is, 
that the Controller must issue sub pong, if asked for 
by either of the parties in order to enable them to 
enfores the attendance of any of the witnesses: whose 
evidence they desire to placa before the Oontroller. 
His position isthe same as that of any Judge under 
the provisions of O. XVI, r. 1 of the Code of Civil 
Procedure. But he can refuse to summon witnesses 
where the application is not made bona fide. He 
hag inherent powers to prevent abuse of the process 
of the Court. Dorman Lone & Co., LTD. v. JAGDISH 
CHANDRA MAHENDRA Cal. 997 
insolvency—Contract— Pro-note— Discharged insol- 

vent executing pro-note for debts contracted prior 

to insolrency— Claim, if can be enforced. 

A claim based ona promissory note executed by 
an insolvent after his discharge, in respect of 
debts contracted prior to his insolvency and 
not for any real or fresh consideration, cann.t be 
enforced. The fact thatthe person in whose favour 
the note has been executed, has subsequent to the 
discharge given him meals and agsieted him in 
getting ancmployment does not amount to realand 
fresh consideration SUDHENDU Mo.an BAGCHI v. 
Kuitisa OHUNDER Dass GUPTA Cal. 858 

Liability of insolvent, in perpetuity or 
contingent, if can be proved— Creditor, becoming 
surety, made liable to pay debt in instalmenis— 

Debtor declared insolvent—Surety not proving debt 

in insolvency proceedings — Insolvent executing 


promissory note in respect of debt after discharge . 


—Claim, held barred, 

It is, open to a creditor to appearin the bank- 
ruptcy proceedings and prove the whcls of the liabi- 
lity fiom the defendant to him, even if it isa 
liability in futurity or even a contingent Liability. 

Where, therefvre, a creditor standing surety for 
payment ofa debt, incuried by the insclvent, be- 
comes liable to pay the debt by instalments, by 
reason cf his being a surety, and does not prove the 
liability of the insolvent to him during the inscl- 
vency pioceedings, but subsequent tothe discharge 
of the insclyent tekes a promissory note from him 
in respect cf this liability, and biingsa suit on it, 
his claim being based on the revival of the cld 
guarantee cannot be enforced. The discharge of the 

“insolvent isa bar tohisclaim. SUuUDHENDU Mo. an 
Bago.t v. Kuitisa O. ANDER Dass GUPTA Cal. 858 
instalment bond—Debt to be paid in monthly 

instalments— Debt exigible in case of failure of 
three instalments—Creditor consistently accepting 
overdua instalments—Whether shows waiver. 

Where the debt was re-payable in monthly instal- 
ments each fo be paid on the fiist day ofeach month 
and ib was to be exigible in the event of default in 
payment of three instalments and the c:editor cor- 
sistently accepts the oveidue instalments, his conduct 
shows that he intended to condone the defaults, It 
is true that mere acceptance b$ overdue instalments 
dees not by jtself prove waiver, but if the plaintiff 
by their acts cause the defendant to believe that the 

: . 


wm dv. 
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payment of the ingstalmenje? which were tendered 


after they had accrued due wasa regular satisfac- 
ticn of the obligation, they cannot be permitted to 
turn round and deny the regularity of the payments, 
KUNDANLAL v. HARPARSHAD VAID Nag. 840 (b) 
Default making whole sum exigible —* Con- 
dition, whether for benefit of creditor — Creditor, 
if can waive any default and avail of others. 
Ordinarily the condition that the whole amount 
shall become payable on default in the payment of 
any instalment by the debtor is for the benefit of the 
creditor and he is entitled to waive any default and 
take advantage of a subsequent default. KUNDAN 
LAL v. INDAR SINGH Lah.165 


Interest — Penalty — Mortgage deed — Contract~ 
Primary and secondary—Interest on default—Held, 
penal—Interest reduced to 12 per cent. compound, 
In bonds securing payment of money the contrast 

regarded as primary is the promise to pay the amount 

due to the creditor with interest, if any, agreed 
upon. Any further contract to be binding on the 

promissor if he breaks this contract is regarded as a 

secondary one intended to secure the fulfilment of 

the primary contract. The line cf demarcation bet- 
ween primary and secondaiy contracts is the occurr- 
ence of the breach. Any contract that is to come 
into force after th> breach is of a remedial nature, 

The terms of the mortgage decd pertaining to 
“interest were ag foll:ws. “We will pay interest at the 
rate of Re. 1 per cent. per month. We agree to pay 
annual jinte:est at compound rate on the whole 
amount borrowed and pay the principal sum within 
five years ....on default in payment of interest in 
any year we agree to pay compound interest at the 
rate of Re. 1-4 per cent. per month on the whole 
amount”: 

Held, that the stipulation to pay compound interest 
could only come into operation after the debtor's 
default in payment of the simple interest. There- 
fure, it could not be treated as beinga part of the 
„primary contract. On this view it must be held 
that the original rate of interest was only Re. 1 
per cent. simple and the compound interest was to 
become chargeable only on the debtor's failure to 
psy the simple interest, Theiefore, the seconday 
agreement not only made the interest compound but 
also enhanced the rate cf interest from Re. 1 to 
Re. 1-4 per cent. per month. Consequently the 
stipulation must be 1egarded as a penalty, 

Held, further, that under the circumstances it wag 


open to the Court to follow any of the two alterna- ° 


tives, namely to award compound interest at the 
original rate or simple interest at the enhanced 
rate and where in the exercise of its discretion it has 
awarded compounds interest at the rate of Re. 1 per 
cent. per month the High Comt will not interfere, 
SUNDERSA v. OROTMAL Ng. 954 
Rs. 2 per cent. per mensem at simple ‘rate in 

case of default, whether per se wsurious—Contract 

Act (IX of 1872), s. 74. 

Rupees 2 per cent. per mensem at simple rate in 
cases of default is not per se either usurious or in 
the nature ofa penalty. Katuram REKOAAND MARWARI 
AAMRAO ag. 562 
Interpretation of statutes®-Adding of words in 


statute, when permissible. 
ə It is no doubt permissible to add words to any 


statutory provision of law, but only where it is necez-, 


sary to®l> so*in order to give eifct to the inten- 
tion of the legislature to be ascartained from a care- 
ful consideration of theeentires statute. RAMOHAND 
DEWANDAS v, SEORETARY OF STATE 


Sind 887 o 


. ‘action is ambiguous and it supplies a key to the) 


Toh 
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——— ----Ambiguous sectien—Construction. k 
In iatêrpreting a section which is ambiguous that 
construction must be placed upon the section which 
at once is not unreasonable and is in conformity with 
well-gnown legal principles. Sorapyr Dapacaat v. 
B. N. Ry. Co, Lro. Pat, 685 

——Conflict between general and special laws 

—Which. prevails. . 

The general law does not affect the particular law. 
The rule is that the general provisions such as thosè 
contained in the Limitation Act do not derozate 
from special provisions but that the latter do dero- 
gate from the former. 

Section 29 (2) (b), Limitation Act, is a negative 
provision and cannot be interpreted as having been 
intended to affect any positive provision of the 
local law. It is not the intention of s. 29 to restrict 
‘the power ‘of the local legislature to apply or ex- 
elude the application of the provisions of the Limita- 
tion Act. Clause (a) of s. 29 (2) of the Limitation 
Act presuppces2s the power of the Iccal legislature 
to exclude the op2ration of certain szctions of the 
Limitation Act. If so, it is unreasonable to assume 
‘that cl. (b) deprives the local legislature of its power 
‘to apply certain provisions if it so desires, or in 
‘auy way restricts the scope of the local law which 
“prescribes the application of certain sestions of the 
Limitation Act. MISHRILAL Oswa ~v. RATANLAL 
Ma sESHRI ` : K Nag. 623 
Crown grants and statute affecting Govern- 

ment Revenue—Interpretation. 

- A strict rule of construction against the subject 
“and in favour of the Crown applies to Crown g anis 
“and to statutes affecting Crown revenues. Ramcaanp 
“DEWANDAS v. SECRETARY OF STATE Sind 887 
-—_——Interpretation of Criminal Procedure Code 

—Principles of -English Law,- as basis of inter- 

pretation whether should be followed. sf 
_. In construing the provisions of the Oriminal 
“Procedure Ogde in which the procedure to be fol- 
lowed has been detailed, the Court need not assume 
‘that the principles of English Criminal Law either 
„substantive or procedural, were intended t3 be 
-adhered to, HARISAR Stn.av. Emperor Cal. 9F B 
—Languaye clear~—Previous steteof law or 

English Law, should not. be considered. 

“ Where the language of the statute is clear, 
it should bə taken as it stands uninfluenced 
‘py considerations derived from the state of the law 
„previous to the enactment of the statute and the Court 
‘should examine the longuage of the Indian Statute 
-uninfluenced by considerations derived from the 
“English Law upon which it may ‘be founded. 
‘Miss MosELLE Sotomon v. Martin & Co, Cal. 331 
Offence falling under specifican} also gene- 
ral provision—Provision to be applied. 
'. Where there is a specific provision in a statute as 
wall & a general one, and the cass is covered by 
the -specifie provision, it is that specific provision 
Wiuich must govern the cate and not the general _ 
ong. BANA MAKAN v. EMPEROR „Bom. 847 
i Preamble, when can control section. ~ : 
. No doubt a preamble can be looked at when the 














mind of Mhe Legislature and indicates what ifs 
intention was, but Whtre the language of-the section 
is clear,a preamble cannot control its provisions. 
“RAJPALI KUNWAR b. Sursu Rat All. 756 F Be 
č- Punctuations—Punctuations , not alleged to 
-' be wrongly placed — Whether can be -Quided in 
understanding sense. 
Punétuation is net a 





rt of the statute, but 


e ‘where if is not contended that the punctuation is 
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wrongly placed, there isno reason why thé punctus- 
tion should not be taken as a good guide for the 
purpose for which it is there, namely® to understand 
the sense of the passage. BIRENDRA LAL CHAUDARY 
v: NAGENDRA Nata MUKHERJEE Cal. 573 
-— —— Restrictive operation. ` 

It is a cardinal rule of legal interpretation that 
“statutes are not to be interpreted so as to Lave a 
retrospective operation unless they contain clear and 
express words to that effect, or the object, subject- 
matter or context shows.that such was their object.” 
BANK or OHETTINAD, Lrp. v. Ma Ba Lo eRang. 645 
. Retrospective effect, when can be given. 

An enactment has no restrospective effect unless 
and until it lays down to the contrary. Gautam DAUD 
Kranto, HABIBULLAH KHAN Pesh. 64 
Investment companies. See Income Tax 425 
durisdiction—Objection as to if can be taken in 

execution proceedings. 
< An objection as to the jurisdiction ‘of the Court 
cannot be raised in appeal or revision even in 
respect of a suit according to s.11, Suits ` Valua- 
tion Act and the same principle applies to execu- 
tion proceedings, ABDUL AZIZ ~v. ANJUMAN IMDAD 

“BAHMI Karza cae : Lah. 278 
Partition swit—Preliminary decree—Appeal 

—Compromise petition and application for 

permission to file compromise—Jurisdiction of 

Court to entertain during pendency of appeal. 

A suit for partition, in which a preliminary dec- 
ree has been passed must be deemedto be pending 
until the final decree is passed. Consequently dur- 
ing the pendency of an appeal from a preliminary 
decree in a partition suit, the trial Court has 
jurisdiction to entertain a petition of compromise 
‘of the dispute and an application for permission to 
compromise filed in that Court. The appeal does 

“not oust the jurisdiction of the Oourt to entertain 

the application. Lanta PRASAD v. KEDAR Nara `- 

; , Oudh 202 

—-—Two Courts having jurisdiction—Right of 
parties to bring suit in. either Court—Parties 
ayreeing that suit should be tried in one Court 

—Other Court having jurisdiction trying suit-- 

- Interference in Revision-—Propriety of. . 

-© Where there are two Courts, both of which would 
-normally, have jurisdiction to try the euit, the parties 
‘may be allowed to agree among themselves that 
the suit should be brought in any of those Courts 
“and not in the other.. A 

And where the parties agree thatone of the Courts 
shall try it but the other Court holding that it has 
jurisdiction, has tried the merits of the casa between 
the parties, it would not ba. proper for the revisional 
Court to interfera ani to entail fresh hardship on 

-both parties.. Goran Das AGARWALA v. Harr KISHAN 

Das ; All. 919 

Lahore High Court Rules, Vol.1, Chap. XII-L, 
para. 20— Execution sale—Sale set aside-- 
“Commission of auctioneer—Refund of. 

So long as an auction sale is set aside either 
under provisions of Civil Procsdure Code or under 
any compromise or otherwise, under the rules 
framed by the Lahore High Court in Vol. 2, Chap. 





~XILL, para. 20, ths auctionear is bound to return his 


- commission. The rule is hard, but it is very 

-clear and so must be followed. KALYAN SINGA V. 

“K. S. Verma : Lah, 350 

“Lahore High Court Rules and Orders, Vol. |, 
Chap. -XVII-B, r, 26— Petition-writer getting 
power-of-attorney® “from his son — Whether ca 

‘+ present plaint—Liability to penaltye . : : 
A petition-writer presenting a plaint, under 

ki s 
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a, power-of-attorney, may make himself ‘liable 
to penalty under r. 35, Chap. XVII-B of the High 
Court Rules ansl Orders, Vol. I; butthe presenta- 
tior of the plaint by him cannot be vitiated by any 
rules which might have been framed under s. 46-A 
ofih; Punjab Courts Act. BINDRA Ban v. Jat 
DAYAL Lah. 524 


Land Acquisition Act (1 of 1894), s. 11— No 
` willing buyer or seller at time of acqutsition— 

Court, if can determine value of property 

Where at the time of acquisition of certain land 
there are mo willing buyers and no willing sellers, 
it is necessary for the Oourt, therefore, upon such 
information as lay at its disposal to consider what 
was the value to the seller of the 
actual condition atthe time of expropriation with 
all its existing advantages due to the carrying out 
of the schemes for the purpose for which the proper- 
ty is compulsorily acquired. KATJERASAN C_rrryar 
v. SPECIAL COLLECTOR, TWANTE Rang. 172 
Land tenure—Grantof tenure if includes mineral 

rights. 


A grant cf tenure does not include mineral 
rights. Jyorı Prasan SINGA Deo PASADUR v. BENGAL 
Coat Co, Lrp. Pat. 169 


Landlord and tenant—Apprehension that third 
party may claim paramount title against landlord 
—Tenant, if can withhold payment of rent. 

An allegad apprehension that their possessicn may 
be disturbed or ended by a party said to have a 
title paramount to that of their landlords, is no 
excuse for tenants to withhold their rent. In the 
matter of JAMBAD Coat SYNDICATE, Lrp, Cal. 845 

— Encroachment by tenant on adjoining waste 
land — I fect. ` 

If a tenant during hie tenancy encroaches upon 
the adjoining waste land and holds it with his own 
tenure until the expiration of the tenancy, he is 
considered to have made the encroachment not for 
his own benefii but for that cf hig landlord; and 
ifhe has acquired a title against a third person by an 
adverse possession, he has acquired it for his landlord 
and not for himself. The qualifying words in this 
proposition of law “and_ holds it with his own tenure 
until the expiration of the tenancy” must not be over- 
looked, Although the title which the tenant acquires 
over the lands by encroachment is acquired by him 
for the benefit of his own landlord, the latter cannot 
avail cf that benefit until the expiration of the 
tenancy. SURENDRA Rumar ROY CEOUDHURY v. AHMED 
Nawas CHOUDHURY Cal. 897 
Equitable estoppel —Lessor effecting pucca 

structures— When precluded from suing for posses- 

sion on determination of tenancy. 

The lessor is not restrained by any rule of equity 
from bringing a suit for eviction merely by reason 
of the tenant having erected permanent structures 
on the land leased, such building having been 
within the knowledge of the lessor, and there not 
having been any interference on his part to pre- 
vent it, To raise an equitable estoppel against the 
lessor precluding him from suing for possession on 
the determination of the tenancy, the tenant should 
show, facts sufficient to justify the legal inference 
that the lessor nas by plain implication contracted 
that the right of tenency should be changed into a 
right of permanent occupancy. Even the existence 
of a pucca structure would nob enable the tenant toe 
call in sid the equitable estoppel without giving 
evidence sufficient to justify,ealegal inference that 
the lessor had by plain implication contracted that 








the tenant's fight should be changed into a herit-- 
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able right. JUGESH OHANDRA BOSE v. MAGBUL Hussain 
Pat. 415 
—-—— Interest of under-raiyat with occupancy 

y rights, if heritable. 

The interest of an under-raiyat with occupancy 
rights is not heritable under the law. The ques- 
tion of whether an under-raiyat who acquires 
occupancy right acquires also the rights of an 
occupancy raiyat, as defined by the Tenancy,Acts, 
depends entirely on local custom. It is cnly by the 
operation of local custcm that an under-raiyat can 
acquire a right of occupancy for life; and in order 
to ascertain what are the incidents ‘attaching to that 
right of occupancy, it is necessary to ascertain what 
is that local custom on the point. Jueces CANDRA 
Bost v. MAQBUL Hussain Pat, 415 
— Landlord creating tenure of entire village — 

Right to fish, if conveyed. 


The settlement of land carries with it, in the 
absence of express reservation, the right to fish 
when there is water on the land. Ifa Iindlord 


creates atenure of the entire village, the tenure 

extends over all the land included within the ambit 

. of the village and includes fishery rights situated 

therein. JYOTI Prasan SINGA Deo BAHADUR v BENGAL 

Coat Co, LTD. Pat. 169 

Non-payment of rent—No cessation of 
relationship beiween parties, 

The mere non-payment of rent does not cause 
cessation ofthe relationship of landlord- and tenant 
or convert the possession of thetenant into adverse 
possession. GIRDHARI Ram Y. QASIM Lah. 592 

Raiyat, meaning of~ Test of the nature of 
tenancy. 

Every person who isa cultivator is not necessarily 
aratyat. A raiyat is one who cultivates the land as 
a tenant directly undera szemindarora tenure 
holder and the testof a tenancyis whether the 
cultivator in question obtains an interest in the 
land, and this in turn isa matter ofthe paramount 
intention of the parties to the contract, BENGAL 
NorTa-WEsTERN RLY. Co., LTD. v. JANKI PRASAD 

Pat. 525 

Refund, suit for—Lessee paying to lessor's 

decree-holders—Lease failing through no fault of 

lessee—Right to refund—Held, application not 
barred. 

In the course of the execution prcceedings, the 
judgment-debtor'’s land was farmed out to the res- 
pondent who paid the rateable snares to the other 
decree-holders out of the amount for which the 
judgment-debtor's land was leased to him. After 
the death of the judgment-debtor, on the suit of a 
collateral, the lease was set aside having been 
held to be invalid: 

Held, that as the respondent had paid money to 
the other deeree-holders on the basis of a lease 
which has subsequently been set aside and #hrough 
no fault of his, he was entitled to relief and it was 
his legal right to obtain refund of money on the con- 
sideration failing; 

Held, also, that all the decree-holders were trying 
to maintain the lease up to the decision by the 
High Court, and it was only when they hed failed 

Tn tttaining that object that tho right of the 
respondent to obtain refuné@“from the other decree- 
holders came intu existence and hence the applica- 


stion was not barred by time. Magli MAL v. GANPAT 
AI 








Went — Enhancement of — Sarsikan papir 
shortly before Permanent Settlement—Whether 
evidence as to variation of rent. s 


Lah 121, 


. 


The fact that the sarsikan paper is prior to the e |. 


. 


“INDIAN 


Iviii | 
Lafdlord and tenant—concld. 


Permanent Settlement’ of b793 will not prevent it from 
eing eWidenc of the fect that rent has varied 
when itis shortly before that date, and although if 
it stands alone it may be of very little value, it may 
e of enhanced value in combination with the 


e 


| quinquennial fehrist of 1795. DINANATA MAZATEA v. 


JYOTI Prasan SINGH Dro Bazapur Pat. 971 (b) 


Right, of landlord to enhance rent. 

The landlord is entitled to enhance the rent of 
a tenant unless he has expressly given up his 
right to enhance by contract. Jatinpra Natu RAHA 
v. UZIR SHEIKH Cal, 676 

Tenant — Improvements — Limits to power 
to use. 

Ordinarily a tenant can make improvements on 
his holding but has no authority to use it for any 
purpose inconsistent with the purpose for which the 
land has been given tohim. BINDA Prasap v. BEHARI 
TEWARI Oudh 186 


—Tenant’s possession, if alwags possession of 
landlord, 

The doctrine that a tenant's possession is the 
possession of his landlord, which appears to have 
been carried rather too far in some old decisions, 
cannot legitimately apply in cases of lands which do 
not in fact belong to the landlord. Surenpra KUMAR 
Roy CHOUDHURY v., AEMED NAWAB OnoupyuRY 

Cal. 897 
tresspaser — 








Trespasser — Tossession by 

Constructive possession. 

It would be cintrary both to principle and autho- 
rity to imply sonstructive possession in favour of a 
wrong-doer, when he has actually ceased to have 

assescion of the subject-matter, s9 as to enable 

jm to obtain a title by limitation. 

Where a person without any colour of right wrong- 
fully takes possession as a trespasser of the pro- 
perty of another, any title which hs may acquire 
by adverse passession will be strictly limited to 
what he has actually so possessed. SURENDRA Kumar 
Roy CHOUDHURY V, AHMED NAWAB CEOUDHURY 


Cal. 897 

Lease, Sze Stay of suit 895 

“Abadharita’ and “Dharjya”, whether 
indicate rent in perpetuity. 

The words “Abadharita’ and “Dharjya” by 


themselves do not mean “fixed in perpetuity”. 
They simply indicate the rent fixed or settled by 
the lease. JATINDRA Nato RAHA D. UZIR SREIKH 
: Cal.676 
Act of parting with possession of leasehold 
properties—Whether by itself constitutes breach of 
conditions. 

Where the only undertakings given by the lessee 
were: “(1) not to assign the lease; (2) not to trans- 
fer any right or interest thereunder, and (3) not to 
underl& the whole or any portion of the premises 
comprised in such leases without the assent of the 
Board of Revenue being obtained, the act of part- 
ing with the possession of the leasehold properties 
by itself does not constitute a breach of the con- 
ditions independent of the execution of any agree- 
ment. 
Wnere the lessee ig granted a lease to work the: 
quarries, an agreemenf between him and a third 
party authorising the latter to extract and remove 
the limestone from the quarries on his own 
behalf, is in the nature of a license,and js not a 
sub-lease. Kucswar Line & Sronz Co. LTD., v. 
SECRETARY OF STATE Pat. 501 
Construction*— Ren? charge on property 
payable’ to both -lessors half and half—Suit by one 








eseright to enjoy such property. 
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Jor his demand joining other as defendant—Decree 
for charge on whole property, whether can be given. 
Where the terms of the lease contain a clear 
stipulation that the r nt is a charge on the pro- 
perty an! there is also a stipulation that half the 
rant is payable to one party and half to the other, 
decree for charge attaching to whole property in 
respect of the demand of one party cannot be re- 
fused merely because the party has not been joined 
as plaintiffs and impleaded as pro forma defendant. 

AMAL Krisana Rat v, KEDAR Nat. BANERJEE 
Pat,175 (a) 





Covenant for renewal—H fect. 

The covenant for renewal in a lease is separable 
from the demiss and it would not, therefore, follow 
that the unenforceability of that covenant would cf 
itself invalidate the lease, ZEBUNNISSA BEGUM v. 
H. B. DANAGHER ; Mad. 384 
Covenant not to assign—Hquitable assign- 

ment, effect. 

A covenant “not to assign,” or “not to assign 
or ctherwise part with" the premises is only broken 
by a legal assignment for the entire residue of the 
term, Consequently the covenant is. not broken by 
a declaration of trust of the premises in favour of 
a third person, or by the deposit of the lease as 
security for an advance. KUCHWAR Live & STONE 
Co, LTD. v. SECRETARY or STATE Pat, 501 
Forfeiture — Strict construction—Provision 

of forfeiture for assignment without assent—Agree- 

ment to assign—Forfeiture, if .results. 

A forfeiture clause must be literally and strictly 
construed and snould be taken mcst strongly against 
the lessor inasmuch as he can always provide as 
stringent conditions as he likes. <A contract to assign 
is not an assignment. Consequently when the condis 
tion in the lease itself makes it possible for the lessee 
to assign the leass, provided the lessor gives the 
assent at the instance of the lessee and forfeiture 
is provided for the infraction of the condition, the 
mere fact of entering into an agreement to assign 
the lease promising to sell the same if assent was 
obtained, does not lead to forfeiture. . KUCHWAR. 
LIME & STONE Co., LTD. v. Secretary or STATE 

Pat. 501 
Lease ccntainting or implying covenant— 

Whether the less a transfer of property. 

A lease is not the lessa transfer of property be- 
cause it contains or implies covenants and in that 
sense may by bilateral. ZEBUNNISSA BEGUM v. H. B. 
Danac. ER Mad. 384 
———— New lease, grant of-—When constitutes dis- 

possession of previous lessee, 

Even if a landlord grants a new lease the grant 
by itself does not constitute dispossession of the 
previous lessee unless the new lessze actually dis- 
possesseshim, Kucuwar Lime & Stons Co., Lev. v, 
SECRETARY OF STATE Pat. 501 

Sub-lease~~Putting prospective -assignee into 
possession—Whether amounts to sub-letting. 

Putting a prospective assignee into possession of 
the premises cannot be said to be sub-letting. 
Lease of an immovable property isa transfer ofa 
Where one of the 
clauses in an agreement provides “the purcliaser 
shall be appointed local agent of the | vendors 
of the leasehold right of ths 








vendors ta the 
lands......... until the transfer of the leasehold right 
be effected or until it is finally decided that such 
transfer cannot be madp,” the agreement cannot be 
said to transfer owy right in the leasehold pro- 
perties, Allowing a man to work canwot be said to 
be a transfer of an interest in the properties 
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Kucawar Lime & Strong Co., Lp. v, SEORETARY oF 


TATE Pat. 501 
Legal practitioner. , 

S$ Compromise 240 

Ser Costs 831 

s Legal practitioner appointed managing 





trustee of estate—His own interests considered in 

preference to and to detriment of bdeneficiaries— 

Held, legal practitioner was guilty of professional 

misconduct—Professional misconduct, tests, 

The fact that alegal practitioner, who is appoint- 
ed as the managing trustee of an estate,in using 
the funds of the estate, was in fact lending trust 
money to himself and thereby committed a serious 
breach of trust, in itself is not necessarily suffi- 
cient to constitute professional misconduct, But, 
held, that in the circumstances in the case, when 
the legal practitioner as managing trustee altered 
the terms of a mortgage agreeing that the bene- 
ficiaries, for whom he was trustee, should be paid 
only 54 per centum interest, when the mortgagor 
‘was liable under the mortgage which was transfer- 
red to pay 64 per centum, and another alteration 
jn the terms of the mortgage by which the mort- 
gagor was given the right to pay off at any time 
without any prior notice to the mcrigagee the whole 
of the principal sum or any part thereof not being 
less than £100 was effected in order to facilitate 
dubious transactions, led to the conclusion that he 
was. considering the interests of himself in prefer- 
ence to and tothe detriment of the interests of the 
beneficiaries of the estate for whom he was trustee, 

If it is shown that a solicitor in the pursuit of 
his profession has done something with regard to 
it which would be reasonably regarded as dis- 
graceful or dishoncurable by his professional 
brethren of good repute and competency thenit is 
open to say that he is guilty of professional miscon- 

uch. 

The importance of the high standard of duty 
which is required from a solicitor to his client, 
being maintained without any diminution when a 
solicitor is dealing with clients who happen to be 
natives or half-castes, who, may be ignorant and 
semi or wholly illiterate people—emphasized. GEORGE 
FRIER GRAHAME V. ATTORNEY-GENERAL OF FIJI 

P C434 

Professtonal misconduct—Solicitor acting for 

client—Duty of disclosing personal: interest in 
transaction. 

It is most desirable that a solicitor, acting for a 
client in any transaction, should not have a per- 
sonal interest in that transaction without making full 
disclosure of the nature and extent of that interest 
to the client. (GEORGE FRIER GRAZAME V. ATTORNEY- 
GENERAL OF FIJI, P C434 
Legal Practitioners Act (XVII! of 1879), s. 13. 

See Legal Practitioners Act, 1879, s. 14 (5) 586 
——— 8.13-—-Held, Pleader was not guilty of 

improper conduct. 

Held, after considering the evidence that the 
Pleader had not been proved to have been guilty of 
any improper conduct. IIMPEROR v. HARBANS LAL 
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by s. 40, and ander s. 40 ofthe Act no Pleader may 
be suspended from practice unless he has b@en al- 
lowed an opportunity of defending himself before 
the authority suspending him. Furthermore, the ` 
fifth clausə ofs, 14 gives authority to suspend a 
Pleader only after the preliminary inquiry inthe 
Court in which the miscoaduct took place, and 
pending the investigation before the High Court 
under s. 13. Consequently, where at the time when 
the order of the District Magistrate was passed, no 
charge had besn framed against the Pleader and no 
notice had been served upon him, as required by 
the first and second clauses of s. li, the order of 
the District Magistrate suspending him from prac- 
tice pending investigation on’ the report of an 
Honorary Magistrate through the Sub-Divisional 
Magistrate is one made without jurisdiction. 

A Lower Grade Pleader was charged with pro- 
fessional misconduct before the Honorary Magistrate, 
who reported the matter to the District Magistrate 
through the Sub-Divisional Magistrate. District 
Magistrate ordered suspension, pending investiga- 
tion, On this order the Sub-Divisional Magistrate 
ordered suspension : 

Held, that the only Court which could suspend the ap- 
plicant from practice in connection with this particu- 
lar misconduct was the Court of the Honorary Magis- 
trates; fors. 14 refers to an investigation into the 
misconduct of the Pleader undertaken by the Court 
before which the misconduct took place, and under 
the fifth clause of that section that Court only has 
authority to suspend the Pleader with the sanction 
of the District Magistrate. Hence the order served 
by the Sub-Divisional Magistrate upon the appli- 
cant, suspending him from practice, was clearly 
ultra vires. U SAN THEIN v, District MAGISTRATE, 
MAGWE h Rang. 586 
Letters of administration—Practice in Bombay 

Presidensy—-Whether can be granted in respect of 

undivided family property. $ 

In Bombay Letters of Administration are always 
granted in respect of undivided family property. 
Vrrsat Das Govinpram GANDHI V. VADILAL Canacan- 
LAL BAAI : Bom. 129 
Letters Patent (Bom, cl. 15— Point not raised in 

second appeal, if can be raised in Letters Patent 

Appeal. 

In an appeal under the Latters Patent (Bom), 
the appellant is not entitled to be heardon points 
which had not been raised before the Judge from 
whose judgment the appeal has been preferred. 
BATTAPPA GURUSATTAPPPA v. MASOMED SA:EB APPALAL 

Bom. 305 

(Cal), cl. 12—Contention that discretion in 

granting leave was, wrongly exercised ~ Procedure 
to follow. 

The proper course for ths defendant to take in a 
case where he maintains thatthe discretion & the 
Courtin granting leave under cl. 12, Letters 
Patent (Cal), has been wrong'y exercised is not to 
abstainfrom making any application to remove the 
suitfrom ths fie and wait until the hearing to 
make hissubmission. On the contrary, in many 


Lak. 975 gggses the defendant shouid bring this aspect of the 





-—3S, 14 (5), 13, 40—S. 40 if governs s. 14— 
Pleader, when can be suspended under s, 14 (5)— 
Professional misconduct before. Honorary Magis- 
trate—Report to District Magistrate through Sub- 
Divisional Magistrate—Sub-Divisional Magistrate ° 
passing orders of suspension under order of 
District Magistrate pending *inpestigation — Held, 
order of SubgDivisional Magistrate ultra vires. 
Section 14, Legal Practitioners Act, is governed | 


matter tothe noticeofthe Court at the @rst pos- 
sible moment, and his failure %0 də s9, ifitin any 
way prejudics3 the position of the plaintiff, is a 
fhatter whic may prevent sucze3s of his application. 
This applies only where the Oourbhas admittedly 
the discrétion to grant leave, 

But whara the omission of ths defandants t> 
maks an interlocutory ap@®lication has not in any 
way prejudiced the position of the plaintiff, und tha 


iy 
. ia m 
Létters Patent (Cal.)—conold, 


case is gne in which, if the Judge had applied his 

mind tothe point, he would haverefused the leave, 

the Court can allowthe application, though made 

at the hearing of the suit. KALOORAM AGARWALA v. 

Jonigrua LAL CeaAKRABARTY Cal. 167 

-—Cl.12—Pro-note assigned in favour of 
plaintiff— Defendant having no notice— Plaintiff, 
if has cause of action — Leave under cl. 12, if can 
begranted—Held on facts,case was not fit for 
grant of leave. 

The assignment ofa pro-note 
plaintiff must be regarded ag part of the plaintiff's 
cause of action, even althoughit is a transaction 
of which the defendants had no notice and with 
which they had nothing to do. It is, therefore, clear 
that the Court has jurisdiction to grant leave 
under cl.12 of the Letters Patent if the case is in 
other respects a fit one. . 

But where the debtors reside out side the jurisdic- 
tion of the Calcutta High Court Original Side, and the 
assignment was executed on the last day before the 
expiry of the period of limitation giving rise to a 
feeling ofa suspicion that it was collusive in the 
sense that it was executed mainly for the purposes 
of giving the High Court jurisdiction which it would 
not otherwise possess and there isno hardship on 
a person who sees fit voluntarily to take such an 
assignment, the case isnotone on which leave 
under cl. 12 should be granted and the fact that ina 
Moffusil Court there is no way of preventing un- 
necessary hardship in a caselike this, isnot a 
reason for allowing the discretionary jurisdiction 
of the High Court to be used to inflict a similar hard- 
ship. KALOORAM AGARWALLA Y, JONIST. A LAL OaaKkra- 
BARTY Cal. 167 
Lien-—Solicitors general lien. See Criminal Pio- 

cedure Code, 1598, s. 9 £ 224 
Limitation—Acknowledgment—Endorsement of pay- 

ment towards amount due under pro-note—Held, 

enough to save limitation. 

Where an endrosement cn the promissory note was 
to the effect that out of the amount due under the pro- 
note, Rs. 1,000 was paid this day, the endorsement, 
though it does not indicate tlat itis a payment tc- 
wards interest, it contains a clear acknowledgment of 
liability encugh to save limitation, SAMANT-AN 
KARAKKATTITATHIL ÜĽANDUKUTTI NAMRIYAR v. KANIYA- 
RAKKAL TPAYIKKANDI Moosan KUNGI KALANDAN 

f Mad. 803 
~-—-Applicant applying for copy — Delay by 
copying department—Applicant should not suffer 

—Copying department, not his agent. 

A litigant cannot be made to suffer for the laches 
and inaction of any department connected with the 
administration of justice and henge there is no reason 
why a party should lose his right cf appeal for the 
dilatory methods of the copying department. The 
copyiég department is not the agent of the appli- 
cant for copies but of the particular departm2nt 
of the Government whith is in charge of the 
Deputy Commissioner. Prare LAL v. Karta RAM 

Lah, 223 
Decree for payment of money in instalments 





in favour of a 








—Default clatse—Decree-holder if can apply Of tame 


three ye@rs from def gult to recover instalments as 
have become due within three years of application. 
Where a decree for money is made payable in 
instalments and in default of payment of any instal” 


ement the whole of the decree bezomęs paygble im- 


mediately, it is open to the decree-holder % apply, 
even after three years from the date of the default, to 


recover’ such of the einstanMents as have become due 
e within three yeays ofthe date of his application. 
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a S 

The default clauss in an instalment dəsree is for- 
the benefit of the creditor and the creditor's failure 
to avail himself of it would not depfive him of the 
remedy he would have had, apart from the clause, 
Bomatu Buapu GraTote v. Govarpsanpas Nanan’al 
GUJARATHI Bom. 937; 
Execution—A pplication for execution 
including two decrees against same person~-Rejec- 
tion of application, as being defective with regard 
to one — Subsequent application with respect to other 
within three years of last application—Whether in 
time— Res judicata, question of, if arises. See 

A decree-holder made an application for execution” 
including in it two decrees against the same judg- 
ment-debtor, The application being defective in 
respect of one of them, it was rejected without 
notice to judgment-debtor. Within three years of 
this, he filed another application with regard to the 
other decree, but more than three years of the date 
cf the decree: 

Held, that no question of res judicata could arise 
from the order on the prior application as it was not 
inter partes and was merely the rejection of an ap-: 
plication by the Court. Further, that application 
was one which would save limitation as regards 
this decree, as it was one in accordance with law 
and hence as anew start for limitation arose from 
the order rejecting that application, the subsequent 
application for execution was nob time-barred. 
MU.AMMAD SHAKIR Dap Kean v, NAND KISEORE 

All 841 

——— Limitation Act (IX of 1908), Sch. T, Art. 182, 
cl. 5— Execution — Application to Court passing 
decree for execution in respect of property outside 


its jurisdiction— If constitutes fresh starting 
point. 3 
An application for execution made to a Court 


passing a decree in respect of property situated 
outside its territorial jurisdiction is an application 
to a proper Court in accordance with law and is 
effective to constitute a fresh -starting point of 
limitation, although the Court has no jurisdiction 
to carry on such execution and it cannot be said 
that an application for execution to that Oourt is 
not made in accordance with law, merely because, 
instead of asking for a transfer of the decree to 
the Court within whose jurisdiction the property 
ig situated the application asks for the issue of a 
wairant of attachment. The question is not whe- 
ther the Court has jurisdiction to execute the dec- 
ree, but whether it has jurisdiction to entertain 
the application ; in other words, whether an appli- 
cation for execution made in that Court in such 
circumstances will count as an application for exe- ' 
cation forthe purpose of limitation; and even if 
an application is made to a Court, which passed a 
decree, to execute it in respect of property outside 
its territorial limits and that Court will not have 
jurisdiction to carry on such execution, the applica- 
tion should be regarded as made to a proper Court. 
ARJUNDAS BISUMALAL v. U Ka YA Rang 403 
Suit for declaration of exclusive title and 

that revisional survey entries were wrong—Suit 
not filed within six years of correction of Survey 

Record of Rights—Suit, if barred, 

Where th: plaintiffs filed a suit for declaration 
of their exclusive title to a property” and also 
prayed for a declaration that the revisional survey 
entries with regard to that property were wrong and 
it was found that tha plaintiffs were in exclusive 
possession of the proparty, but the suit was not 
filed within six years of the correctiomof the surve; 
Record of Rights: - ; 
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Held, that the suit was not for a correction of the 
Record of Rights, but for a declaration that the 
plajntifis hava got æn exclusive title in respect of 
the property and was not barred by time. GoBIND 
Ossa v, SITA Ram Osna Pat. 408 (a) 
Limitation Act (IX of 1908), if exhaustive. 

The Limitation Act is meant to, be exhaustive. 
Ram GOPAL v. Ganea DEVI All, 244 
———~8.6 as amended In 1922. See C. P. 

Land Revenue Act, 1917, s, 160 (3) 623 
—— S, 6— Decree in favour of minor's father— 

Minor's e property managed by Court of Wards— 

` Execution application by Court of Wards—S. 6, if 

can, be relied. 

Where the Court of Wards has assumed the 
superintendence of the property ofthe minor it can 
apply for execution of a decree passed ia favour of the 
minor's father after the period of limitation and rely 
upon the provisions of s, 6, Limitation Act. SAINBUK 
v. ALIBUX Sind 379 
~s, 12—"Time requisite" — Time unnecessarily 

taken in obtaining copy due to appellant's failure 

in diligence—Whether can be excluded. 

Under s. 12 (2), Limitation Act, the time requi- 
site for obtaining copy of decree has to be excluded. 
But the time requisite does not include the time 
which may have elapsed by reason of carelessness 
or negligence on the part of the parties in apply- 
ing for a copy or in paying the amount of the costs 
thereof The appellant must show that no part of 
the delay beyond the prescribed period was due to 
his default, Lac_mrpar v. DOULATRAM DEVIDAS 


Sind 30 
—S,19—Hssentials under. 

For the purpose of s. 19, Limitation Act, there 
must be a clear acknowledgment of liability in res- 
pect of a right, KAMAL DEVI v. Dr, C, Kupapap 

All. 872 

s. 20—Part payment—Alleged payment 

embodied in document—Document not indicating 
ackncw'edgment—Effect—S. 20, proviso, scope of. 

The first part of s. 20, Limitation Act, deals with 
payment of interest on a debt or legacy or part 
payment ofa principal of a debt before the pre- 
scribed period of limitation. Any such payment, so 
long as it complies with the saction, gives a fresh 
getart for limitation, but the proviso states that an 
acknowledgement of the payment must be in the 
handwriting of or in the writing signed by the 
person making the payment, The proviso contem- 
plates two facts: one, an acknowledgment in the 
handwriting of and assigned by the debtor, or an 
acknowledgment in the handwiiting of another per- 
eon but signed by the debtor, Where there is ns- 
thing in the dccument, which would in any way indi- 
cate that the judgment-debtor acknowledged the 
payment supposed.to have been made and all that 
appears in his signature, it cannot be said that 
there is an acknowledgement of payment in the 
handwriting orin a writing signed by the perzon 
making the payment. MAHESHWAR Caaran v, DINESH- 
WARI CHARAN Pat. 915 

ss. 20, 21 (2)—Joint contractors and body 
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bility is one and indivisibles the'cass falls within s. 20, 
Limitation Act, and is not taken out of its operation 
by s. 21 (2) of the Act, so that any person inter- 
ested in the equity of redemption may by making 
payment in the manner provided by s. 20, Ljmita- 
tion Act, keep the mortgage alive in such a manner 
that the whole of the mortgaged property remains 
liable for the debt. The provisions of sub-s. (2), 
s. 21, might be applied if the suit were based on 
personal covenants to repay. SRIPATI SAMANTA v. 
Last Sanu Pat. 808 
——~s. 22—“ Misdescription | "—Omission to 
record ali partners as defendants in amended plaint 
despite XXX, r 3, Civil Procedure Code— 
Whether amounts to“ misdescription ©“ with s. 22. 
Where the original plaint shows that the plaintiff 
has recorded four dissolved firms as defendants, 
but the amended plaint shows that only two of the 
partners cfthe four defendant firms are recorded as 
defendants despite O. XXX, r. 3, Civil Proe:dure 
Code, the omission of the remaining defendants, 
amounts to “not naming defzndants "and not mis- 
deseription under s. 22, Limitation Act, and the 
plaintiff cannot tike the protection of s. 22, Limita- 
tion Act. AMRIK Sinai v. Sant SINGA Lah. 734 
—-——-— 5 26. Ser Easements Act, 1882, s. 15 
137 
——--— $ 29 (1) (b) as amended In 1922, See 
C. P. Land Revenue Act, 1917, s. 160 (3) 623 
~S, 29 (2)—Scope of. Sge Interpretation of 
Statutes—Conflict between general and special 











laws 623 
— Sch. I, Art, 22. Sex Toit 974 
———— Art, 47—Proceedings under s. 115, 
Criminal Procedure Code (Act V of 1898), in 


respect of portion of land by co-sharer—Pozsession 

given to him—Suit by other to joint possession 

beyond period of limitation prescribed hy Art. 47 

—Suit barred and joint possession cannot be given 

—Title, if extinguished—Whether ecan sue for 

partition of joint property. 

The provisions of Art. 47, Limitation Act, ara 
applicable to a suitfor possession of an undivided 
share of the property in respect of the whole of 
which there was a final orders, 1145 of the Code of 
Criminal Procedure. It is not contemplated by 
the provision contained in Art. 47 that the title of 
the co-sharer of any joint property must bs held to 
be extinguished, and that there could not be any 
claim for joint possession or for partition, ia viaw of 
an order passed by a Criminal Court not having been 
challenged by a suit by the co-sharer, The cz- 
sharer’s right to get exclusive possession is barred 
on the expiry of the period prescribed by Art. 47 of 
the first schedule of the Limitation Act; but 
his title cannot beheld to have been extinguished 
so as to disentitle him to get a decree for partition 
of joint property. Joczsi QOzanpra KHASNAWIS I v. 
Suresa C_anpra Namabas Cal. 370 
—— Arts. 61, 65, 83 —C executing 

promissory note to B for money due by A to B - Suit 

by O against A to recover money paid to B 

under promissory note—Nature of such suit— 


of persons interested in equity of redemption— em» Limitation—Article applicable—Starting point. 


Distinction—Payment by one joint mortgagor, if 
saves limitation against all. 
The diStinction between joint contractors and the 


body of persons interested in the equity of redemr- ° 


tion is this: that whereas with joint contractors 
there are a number of ssparate single debts, for the 
p2rsons interested in the equity 64 redemption, there is 
one single inglivisible debt and a single indivisible 
security, Where the debt is a single debt and the lia- . 


owed B a certain sum gt money. As A was 

not able to pay, C executet a promissory note to 

B for the said amount and after the amount due 

under the note was paid by C to B, C instituted a suit 

against forerecovering the amount thus paid: . e 

Held, t that the suit was not governed either by 

Art. 61 or Art. 65 of the Limitation Act. Whether 

C was to be regarded @s an?’ agent of B or te 
have acted at the request of B, the suit‘was really ° 
x 3 

s 
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based on A's liability to,indemnify C, the propar 
article afplicable was Art. 83 of the Limitation 
Act, and the cause of action arose when C paid 
B. Baavanast RANGAPPA v. 'KAMISETTI VENKATASWAMT 
i Mad.177 
— Sch. |, Art. 65. Sue Limitation Act, 1908, 
Sch. I, Art. 115 ` 928 
———— Art. 83. Ser Limitation Act, 1908, 
Sch. J, Arb. 6l 177 
———— Art. 113 —Contract for performing 
obligation—No time fixed — Suit to 
Article applicable—Time, when runs. 
Asuit to enforce the rights arising under a 
contract comes under Art. 113 of the Limitation Act. 
If no time is fixed for the purpose of enforciug the 
obligation in the contract limitation runs from 











enforce— 


the date of refusal of the defendants to perform his. 








part of the contract. SARAFUDDIN Nour AtMADY 
JIBANNESSA ICHAT ON Cal. 347 
- Art. 113 —Deed of agreement to 
partition—Partition to be effected after six 


months—Suit to specificaily enforce it—Limitation 

—Time, when runs. 

Where a deed of agreement to partition states 
that the partition should bə effected within six 
months from the date of the agreement by gatting 
the properties divided according to shares by call- 
ing certain gentlemen and get the partition deed 
executed and registered, the suit to specifically 
enforce the agreement is governed by Art, 113, 
Limitation Act, and time runs after the lapsə of 
six mont:s from the date of the agreement. 
Trok.. YA Nati Das v. Kenaraw Das Cal. 6658 
—---—Arts. 115, 65—Drawee of hundi, 

discharging hundi and swing drawer for money— 

.Limitation for suit—Cause of action when arises. 

Where a person owes money to another for which 
he executes a hundi drawn ona third person, in 
favour of the creditor and the drawze accepts and 
obtains discharge subsequently by executing a docu- 
ment in favour of the creditor, the limitation for 
suit againzt the debtor, for money paid by the 
drawee, is three years, andthe cau3e of action arises 
when the discharge is obtained and not on the date 
of the acceptance of the kundi. 

To the above sait Art. 115, Limifasion Act, is more 
appropriate than Ait. 65. Bopa Ram». Devi Das 














Hart OAND Lah. 928 
pi ~Arts. 116,120 and 132. Sme 
Malabar Law 190 
*—___--_ — Art.120. 
Sex Limitation Act, 1908, Sch. I, Art. 125 940 
Seg Tort 974 





————Art. 120—Suit by Hindu against 
Hindu female for declaration | that alienations 
made by her are void —Limitation—Cause of action, 
when accrues—Property mortgaged brought to sale 
—Dat® of sale, if gives fresh right to sue. 

A suit by a Hindu to declare void alienatione 


e effected by a Hindu female holding a life estate by 


virtue cf a grant, transfer inter vivos, or bequest, as 
not binding on him, is governed by Art. 120, and 
limitation is six years from date of traasier. If the 
mortgaged properties have been gold, the plaintiff's 
right tosue®accrues not only when the properties 
were mortgaged, but flso when the mortgagees 
brought them to sale and ths sales give hima fresh 
caus? of cetion. Kan ya Lat Missir v. Hrea BIBI 

Pat.940 
- Arts. 125, 128, 12°0—A®. 125, 
scope of—Art. 128, if applies when possession and 
claim dre independeet of satus of parties. 
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possession is that of a Hindu or Mubammadan 


female as such, that is to say, by virtue of her being 
a Hindu or Muhammadai, and does nat apply if her 
possassion is by virtue of a grant or transfer mde 
inter vivos or by virtue of a bequest, or, ia other 
words, when her possession ig ‘irrespective of her 
being a Hindu or Muhammadan female. It is in- 
conceivable that the Legislature would have provid- 
ed periods of limitation depending solely upon the 
sex of the parties or upon their religious persuasions 
irrespective cf the naturé of the property involved 
in the suit or of the nature of the possession. 
Article 128, also refers to cas3s in which th: claim 
of the Hindu is based upon hi3 right as a Hindu 
to avoid an alienation by a female wh» is in posees- 
sion 03a Hindu, and does not apply to cases where 
the possession and the claim are independent of the 
status of the parties. Kanuya Lat Missir v. Hira 
Bret Pat. 940 
Sch.J, Arts. 149, 109, 116—Suit for 
ejzctment of licensee and for mesne profits—~Article 
applicable. Sze Deed 525 
a Art. 163—Ex parte decree set aside 
Plaintiff, if should be informed date on which 
restored case is to be taken up—Plaintiff .absent 
on such date—Suit dismissed - Limitation for 
application, for restoration of suit—Recourse to 
‘i ee Civil Prosedure Code (Act V of 1908), if can 
e had. 

When an order setting aside an ex parte decree 
has been pass:d in th3 absaace of the plaintiff, 








“there is no obligation again to issue notice to the 


plaintiff of the date on which the restored cage is 
to be taken up. Where on tha date so fixed the 
suit is dismissed under O. IX, r. 8, Civil Procedure 
Code dus to plaiatifi's absanes, the limitation for 
filing the restoration application is governel by 
Art, 163, Limitation Act, and this cannot be 
avoided by recourss tos, 151, Civil Procadure Code, 
Karas Barry. Jacas NTH Lah, 274 
——Art. 166. See Execution 34 
Art. 178. SER Award 591 
————-Art. 182—Certifieate by decree- 
heller certifying pryment—Whather a step-in-aid 
of execution. 

In the cass of certification by the dzerae-holder the 
exprezsion “application or order" has no relevance. 
A certificate by the decrez-holler cortifying payment 
by the judgment-debtor is, thsrefore, not an ‘appli- 
cation’ within Art. 182, Limitation Act. Ma.zsuwar 

JJARAN V. DINES WARI UJARAN Pat. 915 
—— Art. 182 (2). Sss Execution 231 
—— Art. 182 (5)—dApplication for 

exesution—Limitation — Starting point—Final 
order’, meaning of. 

“Under el. 5 of Art, 182 of the Limitation Act as 
amended by Act IX of 1927, limitation for making 
an application for exzcution runs from the date 
ofthe final ordsr passsd onan application made 
in accordance with law to tne proper Court for 
execution or to tak3-some step-in-aid of execution . 
of the decree. i 

The expression ‘final order’ in this clause does 
not mean the last order in point of time but an 

rder which terminates the proceeding so faras 
the Court passing it is concerned. R.T. Kesaveunoo 
v. ORFIOIAL Reostver, West TANJORE at TANJORE ° 
. Mad. 354 

a Art. 182 (5)—Order returning 

petition, whether final and gives fresh starting 

point for iimitatiogn *. f 

An order directing the 




















issue of notice on an ap- 


sa © Article Ws, Limitation Act, applies when the plication or returni ng an application “for co ply. 
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ing with certain conditions is not a fina? order 
within the meaning cf this clause and will not 
giye a fresh “startitg point for limitation, R. T. 
Kesaveunoo v. OFFICIAL RECEIVER, Wrst TANJORE AT 
TANJORE Mad, 354 
~——— Sch. J, Art, 183— Order of Master of High 

Court for transmission of decree to another Court 

for execution—Noticc under O, XXI,r. 16, Civil 

Procedure Code (Act V of 1908)—Whether opcrates 

as revivor within the meaning of Art. 183. 

An order passed by the Master of the High Court 
for transreission of a decree for execution to another 
Court cannot be regarded as operating as a revivor 
within the meaning of the proviso to Art. 183, 
Limitation Act, when there is nothing to show 
either that he was asked to consider the question 
of limitation or that he actually considered it. 
Nor would notice under O. XXI, r. 16, Civil Proce- 
dure Code, issued by the Master operate as revivor 
within the meaning of Art.183. SARJU SING v. 
BEAGWAT PRASAD Pat. 411 


Madras Court of Wards Act (1 of 1902), s. 49— 
Construction. 
- Provisions like those of s. 49 of the Court of 
Wards Act must be construed in the light of well 
established general principles of law and a notice 
given by a person when it otherwise satisfies the 
requirements of law must be available for the 
benefit of the persons claiming under him. Mur. u 
VIJAYA RAGHUNATZA v. MUTHAYYA Cuzttiar Mad. 539 


5, 49— Court of Wards ceasingio have 
management pending suit, effect of—Notice by some 
of several co-sharers—Omission to state names dnd 
addresses of all co-sharers — Validity of notice— 
Transfer of interest after notice- Fresh notice by 
transferee, whether necessary, 

The objection as to want of notice under s 49 of 
the Court of Wards Act can be availed of by the 
ward even though during the pendency of the suit 
the C.urt of Wards given up its management of the 
estate and hands it over tothe ward: Aslong as 
the ward continues to be a party, the fact that the 
management of the estate has changed hands can 
make no difference, í 

Though a notice of suit may begiven by one or 
some of several joint owners or co-owners on behalf 
of all, the names of all the co-owners who intend to 
join as plaintiffs in the suit should be specified with 
their addresses in the notice. The word ‘plaintiff? in 
s. 49 must be taken to mean all the plaintiffs where 
there are more than one. 

Thero is no substantial compliance with s. 49 
where the names of co-sharers figuring as plaintiffs 
in the suit are wholly absent from the notice. Mutsu 
VIJAYA RAGHUNATHA v. MUTHAYYA CHETTIAR 

Mad. 539 

—8.49--Survey and Boundaries Act (IV of 

1897), s. 14—Suit against State under manage- 

ment of Court of Wards to set aside order of 

Survey Authorities in boundary dispute— Two 

months’ notice, whether necessary. 

A suit for setting aside the decision of the Survey 
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Madras District Municipalities and Local 
Boards Act-- concld. 


e. 

meeting before taking oath of allegiance>Validity 

of election of President of Board. 

Where the members of a Panchayat Board who had 
assembled at a meeting to elect the Presigent of 
the Board, elected the President of the 
meeting before taking the oath of allegiance 
and then, after taking the oath ofallegiance, elect- 
ed the President of the Board: e 

Held, the election of the President of the Board 
cannot be held to be invalid merely because the 
members had not taken the oath of allegiance 
before proceeding to elect the President of the 
meeting. SANGAPPA v. SUNKU SUBBARAYUDU Mad. 814 
Madras Estates Land Act (I of 1908), ss. 3 (3), 

111, 112.189—Joint landlords—Issue of separate 

pattas to same tenant for undivided shares - Sale 

by one landlord—Validity—What passes to pur- 
chaser—Suit to set aside sale—Jurisdict:on of 

Civil Court—Scope of s. 189. 

A village belonged to two mokkassadars who 
owned it in two undivided halves Hoch of them 
issued a separate patta to the same tenant for his 
undivided half in which the amount of rent du2 to 
each was stated. For arrears due to ong of them 
the properties were brought to sale : 

Held, that unders 3, cl. 3, of Estates Land 
Act, it is permissible by agreement between joint 
laadholders anda ryot to treat the undivided share 
of a landholder as a separate holding. The sale 
was nt invalid on the ground that n> notice was 
given by both tha mokkassadars, but under the sale 
only the undivided moiety mentioned in the patta 
issued by the landlord who brought the holding to 
sala passed to ths purchaser : 

Held, further that the jurisdiction of the Civil 
Court is taken away by s.139 of ths Actonly ia 
respect of a dispute or matter which eould have 
been urged ina suit under s. 122, thatis, to con- 
test the right of sale; where tha grauni of attack 
is such that itcould not be urged in a suit under 
s 112 the jurisdiction of the Qivil Court is not 
taken away. RaJu Gounpan v. IKAPPU Gounpan 

Mad. 463 

8.30 (1)—Suit instituted before twenty 

- years~-Twenty years expiring during pendency of 

suit—Propriety of granting relief for enhance~ 
ment of rent. 

Where a suit for enhancement of rent is filed 
within twenty years of the dismissal of a prior suit 
for enhancement, a decree for enhancement cannot 
be passed merely because the period of twenty 
years expired during the pendency of the suit. If 
indulgence is given to the land-holder in this man- 
ner the effect will pe to put down the duration cf 
the statutory bar to something less than twenty 
years, and to abrogate in part the express provisions 
of the statute. AppDALA CsiInna v. Kano uarrr 
VENKATASEETHA Mad. 607 
——~—~—ss. 30 (1), 37 (1)—-Suit for arrears of rent 

at enhanced rate—Whether suit for enhancement 

within s. 37 (1). 

A suit for arrears of rent at an enhanced rate in 





Authority in a boundary dispute under the Survey ggyhich the substantial question is whether the en- 


and Boundaries Act isnot a continuation of the 
prior proceedings but is afresh proceeding for the 
purposes of s. 49 of the Madras Court of Wards Act, 
and requires two months notice as 


that section. MUTHU Visaya Ragsunatca v. 
MUTHYAYYA OcETTIAR . Mad. 539 
Madras District Municlpal™es and Local 


Boards Agt (HI Of 1922),s. 5—Hlection of 
President of Board*-Election of President of 
. 5 

. s . 





prescribed by, 


hanted rent claimed is allowgble, is a sit for en- 
hancement of rent within th8 meaning of s. 37 (1) 
of the Madras Estates Land Act and where such a 
“suit has been dismissed a suit fur enhancement on 
the ground ofgise in prices cannot be filed within e 
the next Swenty years, ADDALA C. INNA v, IKANG. Us 
MARTI VENKATASEETHA Mad. 607 
ss 111,112,189@ Ses Madras Estates Lande 
Act, 1908, s. 3 (3) 3 * 463 
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M2dras Local Boards Act (Vof 1884), s. 213, 
Sch. IV, r. 28—Lecal Board allowing profession 
tax appeal filed out of fime—Surcharge certificate 
against President of Board for loss cauzed thereby 
—Validity— Petition to set aside surcharge 
certificate—Collector, whether necessary party. 

The act of hearing appeals against levy of prs- 
fessiof tax and reducing the tax isan actof the 
Municipal Board as a corporate body and not an 
act of the President ia his individual capacity or 
even jn his capacity as President and, therefore, a 
surcharg3 certificate cannot be issued against the 
President ofa Taluk Board in respect of alleged 
loss of revenue to the Local Board consequent upon 
the allowance of profession tax appeals filed out of 
time 

Under the Madras Local Board rules as they 
stand it is not improper to implead the Collector as 
respondent to a petition to sst aside surcharge 
certificates issued by the Examiner of Local Fund 
Accounts. SECRETARY or STATE FOR INDIA IN Councin 
v, SIVASANKARAM PILLAI Mad. 107 


Malabar Law—Compromise decree against tarwad 
—Suit by minor members to declare decree null 
and void—Court-fee. Sze Court Fees Act, 1870, 
s. 7 (iv) A, Sch. II, Art.17 A 203 

—— —Maintenance — Junior member's right to 
maintenance—Nature of claim—Suit for arrears 
Limitation ~ Article applicable — Swit by assignee 
of right to maintenance under family karar— 
Article applicable—Limitation Act (IX of 1908), 
Sch. I, Arts. 116, 120 and 132. 

The Article of Limitation applicable to a suit 
by a Court auction-purchaser or assignee under a 
private treaty of the arrears of maintenance due 
and payable to the junior members of a Malabar 
tarwad under a family karar is not governed by 
Art. 116 of the Limitation Act but by Art, 129. 

Where, however, an allowance of this nature is 
made payable by the terms of the karar out of 
the rents and profits of the movable and immov- 
able properties of the tarwad, it would be money 
charged upon immovable property and the suit 
would be governed by Art. 132 so far as the relief 
is sought against the income of the immovable 
property of the tarwad, 

The right of a member of a Malabar tarwad to 
maintenance is a proprietary right based on co- 
ownership in the property of the tarwad and a suit 
by a member to recover maintenance or arrears of 
maintenance falls within Art, 127 of the Limitation 
Act. The fact that the claim is based on a family 
karar does not alter the nature of the claim. 

But Art.127 cannot be availed of by an assignee 
of the claim as it is restricted in its scope to the 
members of a joint family. T. E. NARAYANA Trrunua 
v. VALIA GOVINDA TIRUMUMPU . Mad. 190 


Maliclous Prosecutlon—Burden of proof of want 
of resonable and probable cause. 

In every case of malicious prosecution, it is 
for the plaintiff to prove that his prosecu- 
tion was without reasonable and probable cause 
and was malicious. If he fails to establish 
these points, then hie suit would fail and the 
question about the value to be attached to the 
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Malicious prosecutlon—concld, 


the pefmission of the Inspector-General of Police as 
required by 5. 694, of the Police Manual, and there 
js nothing improbable in an,able-bedied plaintiff 
(female) of the class to which the plaintiff belonged 
glving assistance at an assault in which her father 
and brother were concerned, the case of the plaint- 
iff must fail. Asopyya Prasan v Tara Bat 

NB Nag. 382 
Suit for damages—Question of reasonable 
and probable cause, when arises, 

In a case of malicious prosecution where the 
charge is of such a nature asmust be time or false 
to the knowledge of the defendant, then fo question 
of reasonable and probable cause can arise. If 
the prosecutor in his complaint says that the de- 
fendant gave him a blow and itis found that the 
statement wae falte, then there would be no ques- 
tion of reasonable and probable cause. The falsity 
of the statement by him itself would S> to show 
fie want of reasonable and probable cause and 
would further establish malice on the part of the 
prosecutor. The question of reasonable and probable 
cauie would arise in those cases where the truth or 
falsity of the charge depends. on the information 
which the prosscutor might have received from 
other persons. Sag O..ATURB:UJ v, Saa MAUJI Ram 

All, 984 (b) 
Value of judgment of Criminal Court — 

Acquittal in Criminal Court, effect of—Function 

of Civil Court in malicious prosecution cases — 

Conviction in trial Court — Whether bars suit when 

conviction is set aside in appzal—View taken by 

Criminal Court—Civil Court's duty—Consideration 

of evidin.e produced before it. 

There i? no authority for the proposition that 
if a criminal case ends in an acquittal jn 
favour of the person prosecuted, then in a suit 
for malicious prosecution, if is not open to the pèr- 
son prosscuting to show that the charge was in fact 
true and, therefore, the person prosecuted should 
not be allowed any damages. 

One of the points to be considered in cases for 
malicious prosecution is what is the value of the 
judgment of a Criminal Court acquitting an accused 
person, The judgment of the Criminal Court is evi- 
dence merely showing the acquittal of the person 
prosecuted, and the findings of the Criminal Court 
are no evidence: at all in a civil case between the 
parties. In all cuits for malicious prosecution it is 
the Civil Court which has to decide the question as 
to whether or not there was a malicious prosecution, 
and in order to decide that question it hasto go 





into the evidence produced before it. The Civil 
Ocurt will not take into consideration the reasons 
which may have led the Criminal Court to aequit 


the accused. There is no authority for the proposi- 
tion that in a suit for malicious prosecution the 
judgement entering an acquittal in favour of the 
plaintiff can be pleaded as a bar which would pre- 
vent tke defendant frum proving that the 
charge made by him against the plaintiff in 
the criminal trial was in fact true, and on that 
ground, the plaintiff was not entitled to recover 
damages, 


judgment ef the Criminal Court convicting theeac#™ A judgment of conviction passed by the trial Court 


Sau OaaTURB.us V, 


cus3d would not arise®eat all. 
All. 984 (b) 


Sai Mausr RAM 


—-—— Held on factsthat the case for malicious, 


e prosecution must fail. : 
“Where the case fora malicious ptosecypion de- 
pended entirely onthe fact ofthe absence cf the 
lainti#’s name amaqngst tle persons who assaulted 

e the defendant, inthe alleged copy ofa roznamcha, 


e which isnot proved to have been obtained wit 
e . 


which is subsequently reversed in appeal, cannot be 

pleaded as a bar in a suit for mabeicus eprcs 

secution. Sas OsaTurs.us v. Saa MAUJI RAM 

A All, 984 (b) 

Minor—Contract — Muhammadan Ņaw— Lease by 
guardian of Mukgmmadan minor—Covenant for - 
repair, quiet enjoyment and renewol—Suit by 
minor for rent—Defence of unenferceabdility of 
covenants against minor—Mutuality— Lease, if 


® 
. | | . 
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void—Minors, if can adopt 

majority. 3 

The father cf a Muhammadan minor girl granted 
lease in respect cf her property, as her guardian. 
The minor instituted a suit for rent. She was 
represented by her father as next friend. The 
defendant contended that inasmuch, as the lease 
contained covenants which were unenforceable 
against the minor, such a convenant for repair, 
quiet enjoyment and renewal, the lease was void : 

Held, (i) that under the Muhammadan Law, it 
was withiu? the powers of a father, as guardian of 
his minor daughter, to grant a lease of the minor's 
property, ifit be forthe minor’s benefit and that 
ae suit lease was as a whole for the minor's bene- 

t: 

(ii) that since there was no failure cf considera- 
tion the mere fact of the failure of the lessor's 
covenants because they were not enforceable would 
not enable the lessee to avoid the lease and escape 
for his covenant to pay rent. 

(iii) that the stipulations imposed were merely 
covenants and not conditions, and although 
failure of condition might put an end to aterm, the 
mere failure of a covenant or the impossibility of 
enforcing it would not have that effect. 

(iv) that the remedy of the ‘tenant in the event of 
a breach of the covenant could only be either by 
way of deduction from the rent or by way of a claim 
fo: damages or re-imbursement of moneys spent. 

(u) that the plaintiff having attained majority 
during the pendency of the suit. She could adopt 
the guardians lease in toto including the obliga- 
tions. 

Doctrice of want of mutuality considered. ZEEBUN- 
NISSA BEGUM v. Mrs. H. B. DANAG. ER Mad. 384 

Decree against minor—Negligence of Court 
guardian—Mere non-appearance, whether negligence 

—Presumption. 

Before a Court guardian can be charged with 
gross negligence and a decree against a minor set 
aside on that ground, ‘very cogent evidence is neces- 
sary to show that no reasonable man could fairly 
have behaved as the Court guardian in question be- 
haved. It must prima facie be assumed thata 
guardian is doing everything rightly and properly 
in his office until there is some ground for making 
one think he is not, and if one sees a Court guardian 
‘abandoning a case, one should assume unless there 
are reasons to think the contrary that he is abandon- 
ing the case because he honestly thinks it cannot 
be fought with any prospect of success. It cannot 
be assumed, especially when he is not her relative 

“but an officer of Court, that he is negligently sacri- 
ficing the interests of the minor. MappaLt VISWESWARA 
Rao v. MADDALA SURYARAO Mad. 712 
Representation by guardian with adverse 
interest— Validity of decree. 

A minor represented ina suit by a guardian 
whose interest is adverse to that of the minor is 
not legally represented at all, ADÐULLA v. SUBRA- 
MANAYAN PATTAR Mad, 203 

= Revenue Court proceedings—Neaxt friend and 


e 
lease on attaining 
Zz 





not 
sanction of Court—Claim given up without 
eonsideration—Munor, if estopped from claiming in 
‘subsequent suit—LHstoppel. 


Where in y1cceedings before the Revenue Ccuzt, ° 


the main question befcie the Revenue Ccurt being 
‘as to whcese name should be,entered in the revenue 
papers for fiscal purposes, the’ person acting as next 
friend of the minor parties but not a certitied guar- 
gian, entered into & compromise on their behalf 
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giving up all claim on thers behalf without consi: 
deration, and no registered deed was execufed, nor 
was the sanction of the Revenue Court obtained for 
entering into the compromise: 

Held, that it could not be held that tle minas 
were buund by the act of the guardian and ‘were 
not estopped from claiming their share in a subse- 
quent suit merely because their guardian did not 
press for their rights in the Revenue Court. gArrO 
v. C.1TTA All. 650 
Mitakshara, Chap. |, s. 2, para. 12—Interpretaticn 

of. „See Hindu Law h 672 
Mortgage. See Interest 954 

Bond in possession of mortgagor with endorse- 
ment—Burden of proof of discharge. 

When a mortgage bond is on the face «fit dis- 
charged and in the possession of the mortgagor, it 
is irregular to call upon the mortgagor to prove 
the fact of discharge and if an issue is cast ii sich 
a way as to throw the burden of proofof discharge 
in such a case on the mortgagor, the High Oowt can 
interfere in revision. NaTEsaN OnRTTIAR v. MARYAYEL 
AMMAL Mad, 809 


—Cestui que trust of mortgage debi— Interest 
in land, nature of —Trust. 
A cestui que trust of a mortgage debt has an 
interest in the land. It cemnot be said tha the 





-beneficiary hes no interest in immovable property 


because his right is only to call upon the trustees 
to carry out their trust or because the distinction 
between legal and equitable estates dues not as such 
exist ia the law of India. M. I. Moonta Sons, Lr. 
v. OFFICIAL ASSIGNEE, RANGOON PG 413 
-—, how created, 

All that the Transfer of Property Act requires 
for the creation of a mortgage is a writing duly 
executed, attested and rogistered. It imposes no 
obligation on a mortgagee who takes a registered 
deed of calling for and retaining the title deeds of 
the properties mortgaged. BANK or Ouerrinan, LTD. 
v. Ma Ba Lo Rang. 645 
-—Interest, if can accrue to principal amount 

which is not legally recoverable —Claim for 

personal decree for principal barred—Interest for 
six years preceding sutt—Whether can be decreed. 

Interest cannct be held to accrue to a principal 
amount which is not legally recoverable, interest 
itself being essentially not an inherent right but a 
right which is given by law. Where the claim fur 
personal decree for the principal amount is baried 
by time, claim for interest during six years preced- 
ing institution of the suitis also barred. Dost 
Mo.amMap v. Miras Din Lah, 100 


—Marshalligg of securities—Applicability in 
India—Two funds standing on same footing. 
Even if the doctrine of marshalling securities can 

beapplied in India to movable property, #t could 

only be applied to “two funds standing upon an 

equal fcoting”. The rights and obligations of a 

mortgagee of immovable property are nut the same 

as those of a person to whim movables have been 
hypothecated and the two securities do not stand 











certified guardian compromising withoumeon, the same level and the doctrine of marshalling 


cannot be availed of inguch a cam. K S.P. 
Suspiau NAIDU v. Ram SABER Rang. 444 
Parties—Question of paramount title whether 
can be gone into—Trial of such questionin 
first Courtpwhether a ground for reversing decreg 
an appeal. 
Though ordinarily the title of persons who set 
up a claim adverse tthe mortgagor and mortgagge 
should not be investigated in a,suif upen 9 murive 
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gage, this is not an isflexible or invariable rule. 
The C@urt can try such an issue if it thinks it 
necessary in the interests of oll the parties that 
such a trial should take place and when such a 
question has heen gone into by the trial Court, 
the Appellate Court should not reverse the deci- 
sion of the trial Court on that ground alone unless 
the decision has affected the jurisdiction of the 
Cougs or caused” a prejudice to the parties by the 
trial on the merits. JALMANA VEERARAGSAVALU.NAIDU 
vy, SURIYANABAYANA PANDA Mad. 303 


——-—Redempltion, suit for—Decree fixing amount 
to be paid within stated date—Amount not paid 
—Suit by mortgagor's successor for redemption— 
Whether barred by res judicata. 

Where the mortgagors brought suits for redemp- 
tion of properties covered by usufructuary mortgages 
and the suits were decreed fixing the sum to be raid 
by them within a stated date, but no payment was 
made accordingly and the successor of the mort- 
gagors subsequently filed a suit claiming a declara- 

- ‘tion of his right to redemption: | 
` Held, the suit was not barred by res judicata as 
no final decree had been passed in the previous 
suit and the right of redemption was not extingu- 
ished. The moitgagors had a subsisting right to 
redeem after having the state cf account as between 
them and the mortgagees worked out by the Court. 

Jor LAL Sau v. S..EOD: AYAN Praszap San Pat. 908 
-Remedy given of  foreclosure—Personal 

liability—Limitation—Time, when runs. 

Where the mortgage-deed dces not contain a con- 
dition of foreclosure, the contract to repay the bor- 
rowed money andthe contract ‘that certain property 
should be charged as security for that re-payment 
can be regarded as ssparate contracts and it is open 
to the plaintiff to sue cn the contract to re-pay. 
Where the only remedy expressly given is that of 
foreclosure, there is by necessary implication no 
covenant of personal liability. In such a case the 
period of limitation would run from the date of exe- 
cution anda suit for the recovery of the money will 
have tobe brought within three years. Goran 
PRASAD v, DINDAYAL SINGA Nag. 961 


— Sale deed by mortgagor in satisfaction of 
debt—Partial failure of consideration—Suit on 
mortgage~-Mainiainability of—New contract, if 
terminates relationship of.mortgagor and mortgagee 
—Clause in mortgage as to keeping alive of mort- 
gage—Effect—Transfer of- Property Act(lV of 
1882), s. 101. i 
Where a mortgagee accepted a sale of some of 

` the mortgaged properties in satisfaction of the 
entire mortgage debt and the sale deed contained 
a clause that the effect of th? mortgage created 
under the simple and usufructuaiy deed be kept 
intacte but there was a partial failure of considera- 
tion due to the failure of the mortgagor to deliver 
part of the property sold: 
Held, in a suit on the mortgage, thatthe result 
_ of the transaction was that a new contract was entered 
_ into by which the former relationship of a mort- 





pal 





gagor and mortgagee was terminated and the nega 


relationslaip of a vendor and vendee was substitut- 
ed and for a breaci®ef that new contract a remedy 
was oper to the person who was damaged by its 
breach, but there could be no question of the right 
under the old contract surviving, There was no 
merger. | 4 
Held, also that the words as to keeping alive the 
mortgage bond weye merely an assertion of the 
e “same rights that are conferred by reason of s, 101, 


“writing an 


e 
Transfer of Property Act, and they are intended 
merely to preserve to the mortgagee a shield 
against the claims of persons* setting up a swhbse- 
quent charge upon the same property. Kenar Nara 
Gornxa v. Beacwat PRASAD Kumar Pat. 391 
— ——~ Subsequent mortgagee taking mortgage during 
pendency of suit on first mortgage—Whether 
representative of mortgagor— Auction-purchaser 
purchasing on behalf of joint Hindu family— 
aes of family, tf representatives of judgment- 
ebtor. 

An auction-purchaser ata sale held fn execution 
of a simple money decree against a judgment-debtor 
whose property has been ordered to be sold at 
the suit of mortgagees in a mortgage suit is a 
representative of the judgment-debtor. The term 
“representative ” when taken with reference to the 
judgment-dehtor, does not mean only his legal re- 
presentalive, that is his heir, executor or adminis- 
trator, but it means his representative in interest 
and includes a purchaser of his interest who so far 
as such interest is concerned, is bound by the dec- 
ree, Consequently, where the auctiou-purchasor is 
a member of a joint Hindu family and purchases 
on behalf of the family, the members of the family 
can be regarded asrepresentatives of the mortgagor 
and can be impleaded in execution proceedings. 
Ram Avtar Sav v. B. Bats KRISHNA All. 926 


———— Subrogation—Legal subrogation, how takess 
effect—Equitable subrogation, difference between— 
Applicability of English equitable doctrine, in 
India, 

Legal subrogation takes place as of right and by 
operation of law, while the basis of the doctrine 


‘of equitable subrogation is a fictional agreement by 


‘the qguasi-lender with the debtor or creditor that he 
should receive and hold an assignment of the debt 
and security. 

That an English equitable dcctrine affecting the 
provisions of an English statute relating to the right 
to sue upon a contract, should be applied by analogy 


“to such a statute as the Transfer of Property Act 


‘and with such a result as to create without any 
interest which the statute says can 
only be created by means of a registered instru- 
ment, is impossible, BANK oF OBETTINAD, LTD. v. Ma 
Ba Lo Rang. 645 
Mortgage sult—Omission to join necessary party 

—Lffect of decree on such party—Plaintiff, tf loses 

his rights on non-joinder—Practice. 

‘Omission to join keeps intactthe rights of persons 
not joined.’ Mere omission to join a party in inter- 
est in a suit ona mortgage will not result in the 
total extinction of the rights of the mortgagee. 
The result of such a non-joinder cannot be fatal to 


“the rights of the mortgagee, but the obvious result 


would bethat the rights of persons who have not 
been joined would not in any way be affected either 
by the decree-in the mortgage suitor even perhaps 
by the sale on the basis of the said decree. GoPAL 
Devi v. LACiLMI Sankar All, 966 


Motor Vehicles Act (VIH of 1914)—Rules under 
the Act, r. 46, para. 7—Permit—‘Ply in 1.7, 
meaning of—Person merely driving his vehicle— 
Whether canbe said tobe plying the vehicles 
The word ‘ply’in para. 7 ofr. 46 franfed under 

the Motor Vehicles Act, has exactly the same mean- 


- ing as to ply for hive, that isto say, it means that 


the person driving 4 vehicle stops to take up or 
put down passenge’s for reward. A person merely 
driving his vehicle cannot besaid to de plying the 


vehicle, BERRY MAHAPATRA y, EMPEROR Lat. 399 
p e 
Se . 8 . 
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Sze Custom 
Ses Custom (Punjab) . 963 
SEE Minor 384 





—Divoree—Cantingent divorce — Validity of. 
Tnder Muhammadan Law a contingent divorce is 
valid; a divorce maybe so pronounced as to come 
into effect not immediately, but at some future time 
contingent on the happening of some specified future, 
event. Bacsonoo Lat v. BrsMILLA e All. 228 (a) 
———~—-Divorce in writing and in customary 
form—Notice to wife, whether necessary. 

Under Muhammadan Law if the divorce is in 
writing ang in the customary form, no notice of it to 
the wife is legally necessary. MUHAMMAD ISHAG v. 
BAIRAN Lah. 953 

——_—-—Suit by wife on ground of cruelty 
and desertion—Maintainability. 

A suit for dissolution of her marriage can be 
maintained at the instance of a Muhammadan wife 
if cruelty is accompanied with desertion. Kanu v. 
Koreman BIBI Gal. 188 
—GIft — Death-bed gifts—Validity — Gift of 

whole property to some of several heirs —Whether 

valid the extent of one-third or wholly votd— 

Ismaili School of Shia Law. 

Under the Ismaili School of Shia Law a death- 
bed gift madein favour of some of several heirs to 
the exclusion of other heirs is not valideven to the 
extent of one-third of the donor's property. Saarar 
ALI ABDUL ALI SHET v. SAFIABCO Mad, 626 
pam — Mushaa, doctrine of—Gift of 

undivided share capable of partition~ Validity— 

Subsequent partition and delivery to donee of share 

given—Whether perfects gift—Held,on fact, that 

gift was valid. 

Under Muhammadan Law, with certain exceptions, 
a giftofan undivided share in property which is 
capable of partition is invalid but not void; the 
gift being invalid and not void, if may beper- 
fected and rendered valid by subsequent partition 
and delivery to the donee of the share given to him. 

The property which was gifted was capable of 
partition consisting of gix houses and three parcels 
ofland. The donor executed a deed of gift and had 
it registered, and in the document she stated that 
she was in proprietary possession and was convey- 
.ing to the donee the same sort of possession 9s she 
had herself. She stated that she had given up posses- 
sion and all proprietary rights in the subject- 
matter of the gift, and that the donee was at liberty 
to make transfers of the property in any way he 
might choose : 

Held, that the donor did practically all that she 
was able todo in the way of divesting herself of 
possession and giving to the donee defendant the 
same possession as she had herself, snd the gift was 
valid and that the fact that she did not give 
notice to her co-owner to hold her share on behalf of 
the donee, and that she did not direct the 
tenants to pay her share of the rents tothe said 
donee was not sufficient to defeat the donee's rights. 
HAMID ULLAH v. AHMAD ULLAN Al. 558 

Marrlage — Dissolution of — Suit for 
dissolution on ground of husband's impotency— 

Suit should be adjourned for one year. 

A suit bya Muhammadan woman for cancellation 
of her marriage on the ground of the impotency of 
her husband should bs adjourned for a year in 
order to ascertain whether the defect of impotency 
in the hasband ig removable, because, if durioge 
the period of one year for which the case is adjourn- 
ed the defect inthe husbandeis, removed, the hus- 
band gets thg substantial right of maintaining the 
marriage tie, FATIMA, JALAL DIN Lah. 7514 
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Muhammadan Law—oòntd. 
Successlon—Faclusion of females, custom - 
of—Held, not proved. * e 
Held, that the alleged family custom that the 
females were excluded from succession, contrary 


to the general Muhammadan Law was not proved. 
YADGAR HUSSAIN v. MUHAMMAD IBRAHIM RAZA 6 


Nag.179 
——_—Wakf — Mutawalli's power to bind trust 
funds for debts incurred—Hxtent of—Debts 


incurred not to save trust property from extifction 

but to carry on ordinary objects of trust—Sanction 

of kazi not taken—Creditor, if can realise from 

trust property. i 

In the case of a wakf founded for the perpetua- 
tion of a religious establishment based on the per- 
sonality of a deceased saint, the duty of the muta- 
walli extends to the performance of religious observ- 
ance and he jis also the religious superior of the 
establishment. In the matter of the trust funds he 
is in no better position than that of any other 
mutawalli, In this capacity he may borrow money 
and incur debts for the preservation of the trust 
property, but even then only with the sanction of 
the kazi (whose modern representative is the Dis- 
trict Judge) and the kazi may authorize him to 
create an incumbrance upon the wakf property. If 
the income from the property should decline he must 
cut down the payments to beneficiaries. He may 
not pay dividends out of capital and in no case 
may he mortgage the capital to pay off loans with- 
out the consent of the kazi. In the matter of the 
limitation upon his powers he is in a position other 
than that ofa mahant of a Hindu math who appears 
to have the power of pledging the credit of the math 
not merely to preserve it from loss or destruction 
but for the carrying on of the daily ordinary objects 
for which the math was founded. 

The carrying out of the objects of the trust is 
not a purpose for which a mutawalli may bind the 
wakf property though it may be that a mahant of 
a Hindu math might have this power. "Consequently, 
where the money borrowed by the mutawalli was 
not necessary for saving the trust property from 
extinction but for carrying out the ordinary objects 
ofthe trust and tls borrowing does not constitute 
anecessity and a part ofthe indebtedness is due 
to goods supplied, and these were for the necessities 
of persons of the class for whosə relief the trust 
found was established and also for the necessities of 
the sajjada-nashin'’s own family whose support was 
one of the objects of the trust fund, the amount 
borrowed does notbind the trust property and is 
not recoverable from it especially when the borrow- 
ing is done without the consent of the kazi. 
MAHABIR PRASAD MARWARI v. SAH MOHAMMAD YE.IA 

. Pat. 869 
Words and phrases—“‘Qazi’—Meaning of 

—Duties of —Office, whether can be hereditary; 

The word qazi is etymologically derived from the 
root word for decreeing, ordaining or judging, and 
qazi signifies one who gives decisions. lt is the 
technical designation for a Judge (civil as well as 
criminal) in the texts. In addition, however, to his 
strictly judicial functions the gazi used (by amenity) 
as offigiating at 
superintending ,efalaks (occasionally 
kesping marriage records) and perhaps leading 
geremonial prayers. These latter are the only 
functions now discharged by gazis in British India. 
Though gslam*does not, as a rule, recognise an * 
ordained priesthood or clergy, or require their 
ministration for the ony of any religioug cere- 
mony, and though the services’ of the gagi cannot» 


marriages, 


‘ance and support during his lifetime a 


“is a proviso that “the 
e ° cases expressly or*impliedly reserved for the poor, 
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of course be forced on any., one, yet by most per- 
sons the mresence of some? religious officiant is con- 
sidered desirable (orin a vague sense obligatory) 
and there is hardly any normal marriage at which 
the qazi ora religious dignitary is not present. It 
is thues obvious that the qazi's office entails in 
India the rendering of services to the community. 
This fact must not induce a closing of the eyes to 
the fact that when the ancient texts speak of a 
gazi they refer to a judicial office having entirely 
different functions from those of the religious 
officiant now spoken of as a qazi: andthe appli- 
cability of the original texts to the question whe- 
ther the office now known in India ag that of a 
qazi should be hereditary. may. not be incontrover- 
tible. SarrappA GURUSATTAPPA v. MAEOMEDSAHEB 
APPALAL Bom 305 
Mussalman Wakf Validating Act (VI of. 1913), 

s. 3—‘Impliedly, meaning of. 

The word ‘impliedly’ must mean that the reserva- 
tion can be indirectly inferred from the recitals in 
the deed coupled with surrounding circumstances. 
Of course, where there is such a reservation in 
the operative portion of the document by which the 
dedication is effected, there would obviously be an 
express reservation to that effect. But even if there 
be no such reservation in the operative portion of 
the document, there may be some indication in the 
introductory portion, or in the recital of facts, or 
in the recital of the object and Purpose, from 
which it might be implied that the wakif had a 
possible ultimate benefit to the poor, or any reli- 
gious, pious cr charitable purpose, in his mind, 
But where the document containg no such indica- 
tion, and it is impossible to say that the wakif 
had any such purpose in view, even as a remote 
possibility, and the wakif does not seem 
to have contemplated the extinction of the line 
of his descendants at all, it is difficult to say 
that any reservation of such benefit is implied. 
RUGIA BEGAM 4, Suras MAL All. 344 
———-S. 3-—Reservation of ultimate benefit—When 

can be said tobe implied. 

A reservation of the ultimate benefit can be 
implied only when it is not express; and although 
it must necessarily be implied from the terms of 
the document, read in the light of the surrounding 
circumstances, it must be a matter of mere indirect 
inference and not direct conclusion. Where the 
wakif has indicated nis intention that his object 
is to benefit his family, and also religious, pious 
or charitable purpuses, it can be implied that there 
is an ultimate reservation for such purposes, parti- 
culerly so when he has provided that a part of 
the income should be applied to such puposes 
during his own lifetime. If*one object, namely, 
the maintenance of his descendants, fails, there is 
no regson why the other object ‘should also fail, 
and no reason whatsoever why the whole income 
should not be devoted to the remaining object as 
indicated. RUGIA Becam v. SURAJ MAL All. 344 
————s. 3—-Scope of —Absence of express reservation 

in favour of religious or charitable purpose—No 

indication of object other than maintenance of 
sons ang daughters—Wakf, if valid. e =n 

Although the Waef Act, VI of 1913, recognizes 
as valid purposes the maintenance and support of 
one’s family, children or descendants, and also ip 
the case of Hanafi Mussalmans, his own mainten- 

£ ngl the pay- 
ment of his debts out of the rents and profits, there 
ujtimate benefit is in such 
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or. for ny other purpose recognized by-the Mussal- 
mən Law as a religious, pious, or charitable pur- 
pose of a permanent charecter.' Where there is no 
such express provision in the deed and there is 
no indication whatsoever what object other than 
the maintenance of his son and daughters the 
wakif had in mind and it is not possible to say 
whether he had the poor, or any religious institu- 
tion, or any charitable purpose at all, in mind, 
the deed of wakf cannot be said to be in accord- 
ance with the requirements of Act VI of 1913, A 
mere recital that the wakf-alataulad was being 
made in accordance with law, Act VI°of 1913 is 
not sufficient as that Act refers to various pur- 
poses. Ruou Becam v. Suras MAL All. 344 
Mutatlon—Order in mutation proceedings —Whether 
judicial determination of title, ` E 
An order made in mutation proceedings is not a 
judicial determination of title or proprietary inter- 
est. MATA Baxssy SINGA v, AJODHIA BAKHSH SINGH 
re ~~" Qudh 770 
Negotiable Instruments — Countermanding pay- 
ment. i f 
In order that the payment of a hundi may, be 
countermanded by a letter it is not necessary ‘that 
the actual words ‘countermanded payment’ should 
be used: it is sufficient if the words used clearly 
show that the drawer does not want payment to bé 
made in accordance with the tenor of the hundi 
Moraaya Currtiar v. S. S. R. M.S. Fira Mad, 7438 


Negotiable Instruments Act (XXVI of 18 81), 
s. 69—"Specified place"—Note payable at “Bombay 
or Poona or elsewhere"— Presentation, if incumbent. 
The words “specified place” in s, 69, Negotiable 

Instruments Act means a place so ‘particularised 

that the promisee can know where he must present 

the promissory note for payment. Where the pro- 
missory note provides that if is payable at Bembay 
or Poona or elsewhere the promissory note is not 
payable only at Bombay or Poona, being payable 
elsewhere, that is at a place not specified, and it 
does not make it incumbent upon the promises to 
present it at any specified placé. DòrABJI Nowros- 

JEB PANJIGAR V. JAMS sETJI PESTONJI Menta 

Bom. 300, 

S. 87—Alteration showing receipt of con- 

sideration—Alteration found forgery and outside 
body of note and signaturxe—Note, if vitiated. 

Where there was an alteration in a pro-note to 
the effect ‘I have received tə my satisfaction the 
amount due under this’ and this alteration was found 
tobe a forgery and made outside the body of the 
note and signature: 

Held, that it did not form part of the note and 
did not constitute material alteration to vitiate 
the note. SamMantaaN KARAKKATTITATHIL § QyANDU- 
KUTTI NAMBIYAR v. KANIYARAKKAL THaYIKKANDI 
Moosan Kuni KALANDAN Mad, 803 
———S. 98 (b)—Notrce of dishonour.—Plea of 

exception—Necessity of specific averment : 

In e suit to recover the’ amount due under a 
hundi which has.been dishonsured, the, absence of 
a specific averment in the plaint claiming the 
benefit of the exception contained in s. 98 (b) of 
the Act or the allegation that payment had een 
contermanded by. the drawer is not fatal tò the 
suit and the Court is not. bound in every case 
where there is no such averment to, dismiss the 
suit or to have the plaint amended. Where this 
contention is raisęd before the trial Court during 
the triak and the defendant. had an opportunity 
to meet the allegation, a farmal afiendment may 
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be dispensed with. MUTHAYA OHETTIAR v. B.S. R. specific bebandobastz between the landlord and the 


M. S. Fiew Mad. 743 

Nulsance—Tkrees —Qverhanging of trees—Owner's 
fight to cut branches of treesoverhanging on his 
land—Nature of such right— Right to overhang 

* branches of trees, whether can be acquired by pre- 
seription or asan easement of necessity. 

It is settled law thatan owner ofeland can cut 
the branches of his neighbour's trees which overhang 
on his land. 

A sale of property with the trees standing thereon 
would not, entitle the buyer to keep the branches ‘of 
his trees overhanging the vendor's lands. 

To Lave the branches of a tree overhang over the 
land of another isnot in the nature of a right of 
easement and it cannot be acquired by prescription 
at commen Jaw or statate either under English Law or 
Indian Law. It is an act of nuisance and there cannot 
be animplied grant of such aright as an easement 
necessary for the enjoyment of property sold. RANGA- 
SWAMI GOUNDAN v. ARUMUG3A GouNDAN Mad. 799 
Oaths Act (X of 1873), 8.12—Agreement to abide 

by defendant's oath—Oath not taking place owing 

to decision of parties to abide by judgment of 
mediators—Oath agreement, whether cancelled— 

Failure of plaintiff to deposit fee for fresh com- 

mission - Dismissal of suit — Legality — Duty of 

Court to try on merits. 

The plaintiff agreed to accept the oath of the 
defendant as conclusive of the matter in issue and 
agreed that the partjes should appear before a 
temple, thatthe plaintiff should light the camphor 
and the defendant should extinguish it while taking 
the required oath. The agreement did not stipu- 
late the time or the date of the oath, which were 
left to be fixed by the Court. Onthe day appoint- 
ed by the Court the parties appeared at a temple 
but both parties agreed to abide by the decision uf 
panchayatdars but subsequently they did not abide 
by that decision. The plaintiff refused to deposit 
money fora fresh commission and his suit was, 
therefore, summarily dismissed : : 

Held, (i) that on the facts that the agreement to 
abids by the decision of mediators did not cancel 
or supersede the oath agreement ; 

(44) that the lower Court was not, however, justi- 
fied in dismissing the plaintiff's suit but ought to 
have recorded the plaintiff's objection to the issue 
of a second commission and should have proceeded 
with the trial of the suit on the merits drawing 
such inference as the circumstances might warrant 
from the conduct of the plaintiff. ARUNAGJALA 
Mooppanar v. VALLI AMMAL Mad. 612 
Orissa Tenancy Act. (VII of 1922), 8. 61 (2)—Pre- 

sumption under s. 61 (2) and that to be derived 

from Record of Rights—Conjlict, if exists— 

‘Bebandobasti’, meaning of ~ Reclamation by settled 

raiyat~Implied consent of landlord—Tenant, if 

can be ejected. 

There is no conflict between the presumption 
created by s. 61, sub-s. 2, Orissa Tenaney Act, 
and the presumption to be derived from the entiy 
in the Record of Rights and the entry in the 
Record of Rights should prevail. The word ‘bebando- 
basti’, that is to say, without settlement, 
means that the landlord did not conclude any ar- 
rahgemept with the tenant when inducting him upon 


the land. It is quite consistent with the presump- e 


tion of consent to the reclamation imposed by s. tal. 
Where it is admitted that the tenant is a settled 
raiyat of the village and ip {hese circumstances the 
consent of the landlord to thè reclamation baing 
presumed, fhotwithsjanding that there has been no 


a . 
7 


tenant, the tenant cannot “be ejected becnuge he has 


acquired occupancy rights in the land which he has 


reclaimed with the implied consen’ of the landlord, 
ApIKANDA Sanu v. BANGIRU MALIK Pat. 984 (a) 


Oudh Estates Act (1 of 18689), s. 8—S. 8, sfope of 
—Estate placed in Class II of Act—Succession—~ 
Degree, if prevails aver line. 

Under s. 8 of the Oudh Estates Act, List MI is a 
list of talugdars whose estates, according to tho 
custom of the family, would devolve upon a single 
heir and under s. 10 it is provided that the Court 
shall take judicial notice of the lists and regard 
them as conclusive evidence that the persons 
named therein are such talugdars. 

Where an estate is placed in Class II of the 
Oudh Estates Act it descends to a single heir, not 
necessarily by the rule of lineal primogeniture. 
Degree prevails over line in the ascertainment of 
such heir, but where the degree is equal, line pre- 
vails. Mata Baxasa SINGH v. Asopata BAKHSH SINGH 

Oudh 770 
ss, 22, cls. 1, 7,11—‘Son’ in cl. 1, s. 22, if 
includes adopted son by Hindu taluqdar. 

The word “son” in cl. 1 of s. 22 includes 
an adopted son bya Hindu Talugdar, Section 29 
of the Oudh Estates Act, makes provision for adop- 
tion by Muhammadan Talugdars or the widow of 
Muhammadan Talugqdars, and cls. 5 awd 8 introduce 
into the order of succession laid down in s, 22 
only the adopted son by Muhammadan Taluqdars 
which introduction didnot affect the position of 
an adopted son by a Hindu Talugdar who would 
come in undercl. 1 of s.22. By introducing cls. 
5 and 8 the Legislature could not have intended to 
abrogate the p3rsonallaw of the Hindu Talugdars 
who had power toadopt under the conditions laid 
down, Clause 5 ofs. 42 in Act I of 1869, simply 
introduced into the order of succession ths Muham- 
madan adoption and, although thera, is now under 
the new Act of 1910, no difference between the 
adoptions by Muhammadans on the one side and 
Hindus on the other, under the old Act Hindu 
adopted sons came in either as sons under the 
first three clauses or under cl. 11, the latter being 
barely credible. Under that of 1910, all sons 
adopted by men come under cl. 4,and by widows 
under cl.7, The resultant alteration in general 
Hindu Law are deliberate and are considerable, 
Mata Bakssu SINGH v, AJODHIA Bakasy Sine. 

Oudh 770 

s. 22, cls. 5, 8—Cls. 5 and 8,if introduce 
only adoption by Muhammadan taluqdars, 

Clauses 5 and 8 of s. 22, Oudh Estates Act 
introduce only the adoption by Muhammadan Talug- 
dars, while the case of a Hindu adoption or adop- 
tion by Hindu Talugdars comes under cl. (1) of 
s. 22. MATA BAK..SH BINGI v, AJODHIA Bakuh SINGH 

Oudh 770 


S$. 22, Cl. 8—Adoption by Hindu widow in 
accordance with personal law of family—Whether 
invalidated for non-compliance with cl. 8. 

An adoption made by a Hindu widow, if it is 











merely™ing accordance with the personal law ofthe family, 


is not invalid because thg@provisions of cl.8 of 
s. 22 of Act I of 1869, have not been complied with, 
Mara Bakasa SINGA 9. AuupstA Bakusa BINGA 

Oudh 779 


s. 22, Gl. 10—Succession claimed under s. 22, 
el. 10—Proof to be adduced, 


When succession is clgjmed under s, 22, cl. 40 of the 
Oudh Estates Act then it inu&t be proved that th8 e 


ough Estates Act—conceld, 
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plaintiffis throughout, in the senior line. MATA 
Bakasy NINGH v. AJODHIA BAKHSH Since Oudh 770 
s. 22, cl. 11—Death of widow—Succession 

—Ordinary law, if operates—Lineal primogeniture. 

On the death ofa widow the successor should be 
an hew ofthe last male-holder, that is, the hus- 
band and the words of a sanad, i e, “in the 
event of your dying intestate” fully apply. When 
he dies, the Act of 1869 steps in, and _ prevents 
the application of the sanad and lets in the widow, 
but the moment she dies, cl 11 ofs. 22 makes it clear 
that the heir of the last male-holder, according to 
tne ordinary law, is to take, and that “ ordinary 
law" in the case of a sanad holder isthe heir 
according to the lineal primogeniture. Mata BAKHSH 
SINGH v. AJODHIA Bakssu SINGA Oudh 770 
S$, 22 (11)—Primogeniture sanad granted to 

Hindu taluqdar before Act—Succession to estate— 

Whether governed by limitations contained in 

sanad. 

Where a Hindu talugdar of Oudh whose es- 
tate was governed by the rule of primogeniture under 
the sanad died before the passing ofthe Oudh 
Estates Act of 1869, but his name was'entered in 
the lists I and IE prepared under s. 8 of the 





Act: 

Held, that the succession would be governed by 
the limitations inthe sanad andnot by the rules 
of Hindu Law. Dat BAHADUR SINGH v. Har Baxusa 
BINGH PC 748 
-—§. 22, Gl, 11—Cl. 11, scope of— Question of 

right to succeed, if one of law—Rule of succession 

in cl. 1l—Applicability to taluqdar whose name is 

entered in Lists II or III or V. 

Clause 11 of s. 22 of tha Oudh Estates Act, 
does not in itself provide for the selection of the 
successor, but provides fur the succession of such 
persons as would have been entitled to succeed to 
the estete under the ordinary law to which per- 
sons of the religion and tribe of the taluqdar are 
subject. The question of the right to succeed has 
to be determined asa pure question of law and, 
succession under cl. 11 includes the sanad where 
there isone. Therefore, therule of succession laid 
down in cl ll applies to a talugqdar whose name 
is entered in Lists II or III or V. Mara Bakesa 
Sinan v. AJODHIA BAKESH SINGH Oudh 770 

s5. 22, 23— Special rules of succession laid 
down in s.22 exhausted—Effect—Ordinary law, if 
includes also a sanad. 

When the special rules of succession laid down 
ins. 22 are exhausted and s. 22, cl. 11, is reach- 
ed, or when s. 23, is applicaple, the situation 
governing the succession has to be found apart 
from the Act, that is, in the ordinary law appli- 
cable asif Act I of 1869, had enot been passed. 
That ordinary law would include not only custom 
but also a sanad, where the sanad containga rule 
of succession which is enforceable by Act. 

When cl. 11 is reached, the sanad will govern 
but el. 11 of the old Act has become cl. 10 of the 
Amended Act, Mara Baxssa Sinea v. AJODATA 
BAKESH SINGH Oudh 770 
Oudh Rent Act (XXII of 1886), s. 53 (2)—Tenant 

also usugructuary mortgagee—Successor 

mortgagee rights —V lege, if entitled to cultivatory 
possession. : 

Where the tenant in pcssession also becomes a 
usufructuary mortgagee his rights as mortgages 
find asa tenant cannot merge and he wemaing a ten- 
ant. When his successor sells his rights as pos- 
sessory portgagee, after the expiry of five years 

, from the original tentat’s Rath, on the. date of the 
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sale-deel though liable to ejectment under s. 53 (2), 
he is not mere trespasser without any rightsas a 
| tenant, His rightsof tenancy aye nota lost by the 
‘sale of his mortgagee rights and the purchaser ®y 
acquiring the rights of a usufructuary mortgages 
becomes entitled to possession as a mortgagee and 
to the rent payable by the tenant but is not entitl- 
ed to actual cudtivatory possession of the plot. The 
tenancy rights could not be sold: JAGMOHAN AHIR v. 
Ram KISREN MISIR Oudh 922 
s. 59—S. 59, when applies. 

Section 59 of the Oudh Rent Act, applies only to 
a tenant who fails to institute a suit to contest the. 
notice of ejectment, Jacmoran ABIR v. Ram KISSEN 
Mister Oudh 922 
——— 8. 60—Tenant not surrendering possession. 

and landlord not taking proceedings under s. 60—~ 

Tenant, position of. 

Where the tenant does not surrender possession 
of theholding and the landlord does not take pro- 
ceedings under s. 60, the tenant must be deemed to 
have continued asa tenant holding over and cannot 
be considered to bea trespasser. JAGMOHAN AHIR V. 
Ram Kisuen MISIR Ohdh 922 

88.116, 119— Order by Assistant Collector 
of Second Class setting aside ex parte decree for 
arrears of rént—-Whether revisable by Chief Court 

—Such Court of Assistant Collector, if a Court 

subordinate to the Chief Court within s. 115, Civil 

Procedure Code (Act V of 1908). 

The Chief Court of Oudh has no authority to in- 
terfere in revision with the order passed by an 

- Assistant Collector of the Second Olass. No appeal 
against the order could in any circumstance3s lie to 
the Chief Court nor could any revision lie to the 
Chief Court. The Chisf Court has no general power 
of superintendenc2 and c ntrol over the Revenue 
Courte and itis only for certain limited purposes 
that deciees and orders made by Revenue Courts can 
be reversed or altered inappeal or revision by the 
Chief Court. : 
‘The Court of the Assistant Collector of the Second 
Class passing an order setting azide an ex parte 
decree for arrearg of rent cannot be considered to 
be a Court subordinate to the Chief Court within 
the meaning of e. 115, Civil Procedure Code. Gnant 
AHMAD v. NANNHU Oudh 930 
Pardanashin lady—Suit on deed executed by her 

—Burden of proof on plaintiff—How discharged— 

Lady aware of circumstances and knowing she 

mortgaged her property to help her husband to 

some extent—This fact, if sufficient to render it 
invalid. 

In a suit on a deed executed by a pardanashin 
lady, there is a burden on the plaintiff to estab- 
lish that the effect of the deed was brought home to 
the defendant and the mere fact that the defendant's 
story of deception by her husband has to be reject- 
ed does not cperate to discharge this burden, 
Nor is it discharged by mere proof of execution 
of the deed by her. 

Where it is clear from the evidence that she 
was well aware that she was executing a mortgage 
deed, that she was executing it for a sum of 

the bulk of this sum 
she was doing so in order to discharge her hus- 
band’s debts and not her own, the natuye of the 

etransaction, though in part altruistic, cannot be 
described as one which she could not intelligent- 
ly have entered into, especially when the terms 
upon which she and herdjusband lived make it likely 
that having received a large property from hər 
husband she may yery well haye thought that in 


ki . 
o 





Vol: 163] e 
Pardanashin lady—coneld. ` 


e 
addition to borrowing money which was required 


on her ôwn pocount she would come to her hus- , 
band's help.” The Maw is not to be so interpreted or. 


applied as to make it impossible for a pardanashin 
to give security for her husband's benefit: this 
would be to convert a principle of protection into 
a disability. 
In the case of deeds executed by pardanashin 
ladies, independent legal advice is not in itself 
essential. The real point is, that the disposition 
made must be substantially understood and must 
really be*the mental act, as its execution is the 
physical act, of the person who makes it. The parties 
who set up tne deed must satisfy the Court that 
the deed has been explained to and understood by 
the party thus under disability, either before exe- 
cution or after it under circumstances which estab- 
lish adoption of it with full knowledge and com- 
prehension. KUNDAN LAL v. MUSHARRAFI BEGAM 
ec 156 
-Pardhan, status of— Custom—Record of Rights. SEE 
Chota Nagpur Tenancy Act, 1908, s. 6: 24 
Partition, See Court Fess Act, 1870, Sch. II, a 
Partnership Act (IX of 1932), s. 69 (2)—Suit by 
unregistered firm after commencement of Act, to 


enforce coniractuai claim accruing before com- 
mencement. : 
A suit by an unregistered firmto enforce a 


contractual claim accruing befere the commence- 
ment of Partnership Act, but brought after its 
commencement is barred under s. 69 (2) of the 
Act, Basanta Kumar Pan v. Durcapas AKRUR 
CHANDRA Banik Cat. 703 
——— 68, 69, 74 (a)—S. 69, if affected by s. 74 (a). 

Section 69, Partnership Act, is not affected by 
8. T4 (a), The rights of the parties remain intact 
but s. 69 provides that those rights shall not be 
-enforceable unless the provisicns of s. 69 have 
-been complied with. Basanta Kumar PAL v. DURGA- 
pas AKRUR ÜRANDRA BANIK Cal. 703 
Penal Code (Act XLV of 1860), s. 34—S. 34, 
- conditions of applicability —Common intention, a 

matter -of inference from conduct— Common 

intention— Use of lathi—Presumption of knowledge 
of causing grievous hurt. : 

It isnot necessary for the application of s. 34, 
Penal Code, to find that there was a pre-arranged 
plan of doing something whicn amounts to an offence. 
Common intention may be conceived of immediately 
before or at the time ofthe assault. In general, the 
precise intention of several persons acting in concert 
isa matter of inference from their conduct. Where 
therefore the evidence shows that the accused 

. attacked a person belonging to the opposite faction 
. with lathis as soon as they sighted him, and all of 
them used their lathis, it should beinferred that all 
of them became of one mind when they suddenly 
saw him and entertained the common intention of 
beating him with lathis. 

Where each of the assailants was determined to 
use his lathi as effectively as he was capable of and 
none of them gave the slightest indication to his 
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one of several criminal§ cannot be agpertained, 
though the moral culpability of each is clear and 
identical. Neither ofthese two sections should be 
sointerpreted as todefeat the very object which 
underlies them. JAIMANGAL v. EMPEROR Aél 848 
- 88. 107, 111—Abeiment— When constituted 

— Grievous hurt caused by one assailant— Test, 

Where four persons combine to attack with lathis 
their common enemy, each is abetting the con®luct of 
the other within the meaning of s, 107, Penal 
.Code, and when each one of them is present, s, 114, 
Penal Code fully applies. If s. 114, Penal Code 
otherwise applies, euch of them as were not directly 
responsible forthe grievous hurt should be deemed 
to have abetted the causing of grievous hurt by the 
person wno actually caused it, provided grievous 
hurt was the probable consequence of the assault. 
The test is whether, in the cireumstances ofa given 
case, grievous hurt should have been foreseen as the 
probable result of their concerted action. The case 
may be different where the surrounding circum- 
stances, including the comparatively harmless 
character of the weapons used by the assailants, did 
not make it probable that grievous hurt would 
result, though it did in the course of the assault 
through accident orsome act of one of the assaii- 
ants which had not been contemplated by the others. 
JAIMANGAL V. EMPEROR All. 848 
—w—--8, 153. See Police Act, 1661, s. 31 866 
s. 153 — Applicability — Taking out 
procession in defiance of order of Police Oficer— 
Custom not prohibiting it—Act, if illegal. 
Sestion 153, Penal Code, cannot possibly 








: apply 
anything which is 
illegal.” If the act done is illegal then, if the cther 
conditions laid down jn the section are fulfilled, the 
case would be governed by it. There is no village 
custcm having the force of law which prevents 
people frum going over village sites in palanqnins 
or dandies. Theact of taking out “a bride and 
bridegroom in palanquins in a marriage procession 
through a village is nct illegal. Consequently, it 
cannot besaid that persons who take out such a 
precession committed an illegal act because they 
acted in defiance of any such custom having the 
force of law. JASNAMI v. EMPEROR All. 866 
8.182. Sze Criminal Procedure Code, 
s. 4 (1) (b) 
> s. 182— Essential 
Intention of knowledge, a 
Section 182, Penal Code, requires that information 
which is false or which is believed to be false chould 
be given to a public servant with a particular in. 
tention or knowledge, and ifthe information is 
known to be falsæand is given with the intention of 
causing a public servant todo or omit to do anything 
which such public servant ought not to do gr_cmit 
if the true state cf facts respecting which such in- 
formation is given were known by him, or to use 
the lawful powere of such public servant to the in» 
ju1y or annoyance of any pereon, then the offence 
is committed. The fact that the public servant did 
not in fact do or cmit to do anything or did not 


ae 609 
requisites of s. 182— 





companions of placing limitations on the use of aeweisg his lawful pewer in consequence is gota decid- 


weapon which is frequently deadly in its effect, 
- every one of them must have understood that the 
- attack wis likely to result in grievous hurt to their 

victim. Every one is suppcsed to intend the præ 

bable consequences of his act, JAIMANGAL v. EMPEROR 
< All. 848 
———— 88. 34, 114, object ‘of-*Interpretation. 

The wholesbject of ss. 34 and 114, Penal Code, 
is to provide for casts in which the exact share of 

: 6 : 


ing factor. The guilt of thge*accused lies in his in- 
tention or knowledge and a man’s intentions cr 


z knowledge must be judged from his acte and the 
surrounding circumstencee. EMPEROR v, GOPALDAS 
KEMO AND» Sind 910 


s. 182—Inguiry under s. 161, Crimi 
Procedure Code (Act V of 1898), by Police Officer 
Information given uring * such invesgigation-8 A 
Whether comes under s. 182, = : 


{xxii 2 
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A reasonable interpretation of the words of s. 182, 
Penal Code, is tv include information even ifit is 
given to a Police Officer in the courss of an investi- 
gation under s. 161, Criminal Procedure Code, in 
reply eto questions put by bim. There is no reason 

. to insert in the statutory provisions of s. 182, words 
that are not there, and thus to restrict unduly the 
meaning of the words and to reduce the efficacy of 
the s&ction in dealing with the mischief with 
which it was designed to deal. The section is not 
confined to information whichis volunteered and 
which falls under s.154, Criminal Procedure Code. 
EMPEROR v. GOPALDAS KHEMOHAND Sind 910 

s. 182, offence under—When complete— 

Complaint without taking statement on oath— 

Whether vitiated. 
< Section 182, Penal Code, is forthe prosecution of 
a person who gives any information which he 
knows or believes to be false, etc., to a public ser- 
vant. The offence is complete as soon as the infor- 
mation is given. Whether the public servant 
omits to take a statement subsequently on oath of 
the person giving the information for the purpose 
of taking certain action on it is a matter which 
will not affect the giving of the information DALPAT 


Razrv. EMPEROR : . All. 609 
———3, 182—“Publis servant,” whether covers 
Police Officer. i 
The word: “public servant” in s. 182, P nal 


Oode, sufficiently cover a Police Ofiser. ISMPEROR v. 
GOPALDAS KbEMOsAND Sind 910 
s. 211~—False report to tw» Police Officers — 

One having no jurisdiction—Offence, held, partially 

committed at each place—Charge—Offence at two 

places—Only one place mentioned—Held, accused 

was not misled in defence. | À 

The laying of an information which the Police 
‘Officer has power to investigate and the causing 

of that officer to investigate amounts to institu- 
tion of ertminal proceedings. Consequently, 
where the accused reports to two Police Officers, 
‘one of whom has no jurisdiction, while the other 
has, the accused must be held to have instituted 
proceedings and the offence under s. 211, Penal Code, 
‘committed though partially at each place. 
Held, that where the offence was committed in 
_two places but only one place was mentioned, by 
mention of only one place, the accused was not 
misled in his defence and this did not affect his con- 
viction. Nan.xoo Marton v EMPEROR Pat. 805 
———— $, 302— Lathi used to break every limb— 
Death—Offence, if murder. | 
If weapons like lathis or the blunt sideof axes 
are used in order to break every limb of a man's 
body, it is just as surely a muaderas if the head 
had been smashed. DILAWAR v. Emperor Lak. 143 
s. 302— Murder — Evidence — Prosecution 
witnesses related to murdered man — Whether 
reason for discarding their evidence. 

In a case of murdertha fact that the prosecution 
witnessês are relatives of the murdered man is no 
valid reason for discarding their evidence. What 
would be of importance is that the witnesses had 
enmity wth o$, 
relatives is undoubt&]y to see the true criminal 
prosecuted ; they have no interest in accusing any 
one falsely -unless they have enmity. DILAWAR v 
EMPEROR - Lah. 142 

° ~ ss, 302 and 307. Ser Burma Prevention 

of (Crimes Young Offenders) Act, 1930, s. 25 (1) 118 

m 3.323. SEE Crimjnal Procedure Code, et 
e +g, 236 
mm $, 330. ° Sen Criminal trial 145 
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e 
~——— 5, 36 5—Intention of accused at time of 
abduction—How to be gathered—-Hugband, if can 
use force to compel his wife%toleave her parents’ 
home and join him. 

The intention of persons, charged under s. 365, 
Penal Code, at the time of abduction can be de- 
duced only from what they subsequently did. 

Under the Indian Law,a woman is not a slave 
and there is no justification for the suggestion 
that a husband is entitled to use force to compel 
his wife to leave her parents’ house and join him. 
Guuneru v. EMPEROR ° All. 301 
——— s. See Criminal Procedure Oode, 

1898, s. 30 163 
—--—s.408—Criminal misappropriation—Held 

on facts that there was no criminal mis- 

appropriation—Contract—Contract of service for 
particular year—Year expiring, and employment 
continuing—Presumption. 

Where there is a contract of employment under 
certain terms, for a particular year, and the employ- 
ment continues even after the expiry of that year 
the ordinary presumption is trat the same condi- 
tions also continue: 

Held, on facts, that there was no criminal mis- 
appropriation and any liability on that accourt 
would, be a civil liability but would not give rise 
toa criminal prosecution for misappropiiation. 
S.EOCZARANLAL V, EMPEROR Nag 657 

S. 411— Receiving stolen property—Property 
telonging to different owners and proceeding from 
different burglaries — Conviction for separate 
offences—Prosecution must prove that accused 
eae properties at different times—Criminal 
trial, 

Where property belonging to different owners and 
the proceeds of different burglaries are found in the 
possession of one man, he cannot be convicted of 
several offences of receiving in respect of the prop- 
erty identified by different owners unless the pro- 
secution proves that they were received by him at 
different times. Oyanan SINGA v, EMPEROR 

: Lah, 132 


885. 420, 30—Post-dated cheque subsequently 

‘given for goods already delivered—Cheque + dis- 

honoured and receipt obtained—Held, receipt was 

not valuable security and cheating was not proved 

—Remedy of complainant. 

Where for goods already delivered, the accused 
gives a post-dated cheque and gets a receipt but 
the cheque is dishonoured, the receipt not being a 
valuable security within the meaning of s. 30, Penal 
Mode, no offence of cheating is committed, The 
remedy of the complainant lies in a Civil Court 
for breach of contract. H. K. Saaw v. SURESH CHANDRA 











MITTER Cal. 232 
8.447, Sze Rangoon Port Act, 1905, si. 
65, 4 (12) 285 


ss. 457, 460—Theft, if essential ingredient 

of offences under ss. 457 and 460. 

Theft frequently follows an offence under s. 457, 
Penal Code, but it cannot be said that it is:an 
essential ingredient of that offence. All that is 
required to complete the offence under s. 457 is that 
the burglar or house-breaker by nignt should have 
an intention to commit theft. It matters not for 
the purposes of that offence whether a burglar or 
ehouse-breaker by night does actually carry cut his 
intention and commit theft. Theft or an intention 
to commit theft is ig no way a necessary or _essen< 
tial ingredient in ‘either of these offences. It fre- 
quently happens that lurking houge-trespass or 
house-breaking by night is followed by theft, but 

7 . 


Voli 163} 
Penal Code—concld. 


the offence can be committed without thefter any 
intention to commit it. That being so, an offence 
under s. 480 is not gn offence which includes theft 
thofigh it may frequently form part of a transac- 
tion which also includes theft. EMPEROR v. MATAURI 

Å‘ All. 253 
———-8.497—Whether offence against public— 

Crown, if a prosecutor. . 

Although no Court may take cognizance of an 
offence under s. 497 of the Penal Code except upon 
a. complaint made by the husband as provided in 
that sectign, nevertheless, the offence referred to 
in that section is, like all other offences described 
in the Penal Code, an offence sgainst the public 
in which the Crown, as always, is the prosecutor. 
The complainant merely puts the Crown in motion. 
Thereafter, the issue is between the Crown and the 
accused. ALLAN E. KER v. Promotsa Nata SARKAR 

Cal.224 

s. 499, Excep.9—Held on facts that 
information, regarding alleged theft by complainant 
conveyed to panchayat, fell within Excep. 9 to 

s. 499. 

The accused on receiving an information that 
a theft bad been committed at his house by the 
complainant and on satisfying himself about the 
truth of the information, communicated that informa- 
tion to the leaders of his ceste, who eventually 
called a panchayat and outcasted the complainant. 
The complainant charged the accused with defama- 





. tion: 


Held, that the question whether the panchayat 
had jurisdiction or not was altogether immaterial. 
_ Held, further that although the imputation was 
of an offence, it would nevertheless be an imputa- 
tion onthe character of complainant, If the accus- 
ed believed in good faith, as he did, then there 
was nothing objectionable in his warning other 
people about the conduct of the complainant so as 
to put others on their guard against ner. In re- 
porting the matter to the panchayat the accused was 
on, a safer ground, since his action goes to show 
his anxiety to bring social pressure to bear on 
complainant and thus induce her to mend her ways. 
The case fell under Excep. 9 appended tos. 499, 
-Penal‘Oode. Dunartsar v. SAHULAL Banta” Nag. 452 
‘Petition of right. Sez Company 547 
Pleadings—Alternative. defences — Defendant, if 
precluded from taking, merely because. he is not 
able to support other defence by credible evidence— 
Whether absolves plaintiff from proving his case. 
A. defendant is not precluded from urging an alter- 
native defence simply because he could not support 
his other defence by credible evidence or attempted 
to support it by false evidence, and it cannot be said 
that a person would be precluded from urging any 
defence, or that it would absolve the plaintiff from 
proving his case, simply because in an earlier suit 
_ of a different nature relating to the same holding the 
_ defence had, been rejected on the ground that it 
. was attempted to be supported by false evidence.or 
fabricated documents. SURENDRA Nata MAJUMDAR v. 
HARIPADA SARDAR, ; Cal, 440 
Police Act (V of 1861), s. 31—Scope of—Section, if 
i o tories issue of order prohibiting doing suya 
a begah act. x 
pak 31, Police Act, is intended primari- 
ly, for the purpose of keeping order on the public 
road, preventing confusion, regulating. traffic eand 
avoiding obstruction. Orders passed in such cases 
would be well covered bye the provisions of that 
section. But the section, does-not authorise a Police 
. Officer. to issue am order which a Magistrate might 
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have issued under s. 144, Criminal Procedure Code 
to refrain from doing a perfectly legal act. „Section 
31 is obviously intended to empower Police Officers 
to regulate traffic on publicroads, to prevent the 
commission of offences on such roads, for example, 
afirays, and also to do their best to prevent obgtruc- 
tion. 

Held, therefore, that the act of the accused was a 
perfectly legal actin taking out the bridegroom 
and the bride in palanquins along public roads or 
highways, and their failure to agree to carry out 
the instructions of the Police Officer to dismount did. 
not amount t)an illegal act within the meaning of 
s. 153, Penal Gode, because the Police Officer was 
not empowered to issue such an order. If there had 
been any apprehension of an immediate breach of 
the peace he might have asked the assembly to 
disperse under g. 127, orifhe had previous intima- 
tion of ithe might have obtained an order under 
s. 144 from the Magistrate. Failing to have adopt- 
ed either of these courses he could not arrogate to 
himself the power tə order that the bridegroom and 


the bride should not go in palanquins. JASNAMI v. 
EMPEROR All. 866 
Possession—Suit for—Person who lost possession 

suing to recover it~—Whether can rely on prior 


possession. 

Possession by itself may in some cases be suffi- 
cient to relieve the person who is or hasbeen in 
possession from the necessity of proving his title and 
the doctrine applies to suits in ejectment though, 
however, only in a limited and occasional operetion. 

When a person who has lost possession sues to 
recover it, he cannot rest upon his prior possession 
alons unless it was such as to amount to primi 
facie evidence of title. For both title and posses- 
sion have to be proved in sucha case. Moreover, 
although the presumption that title goes with pos- 
session, (s. 110, Evidence Act) may come to the 
assistance of a person who has had possession but 
has lost it, it must be open to the defendant who. is 
in possession at the date of the suit to disprove the 
plaintiff's title. If the plaintiff's title is disproved, 
he cannot succeed on the basis of his possession 
only. GovinpnHal LALLUBAAI PATEL v, DanyaBuat 
NataaBaal PATEL Bom. 632 
Power of attorney —Agency—Power of attorney 

used for purposes of agent—Effect—LEstoppel by 

silence and delay—Banker and customer-—Transfer 
by holder of power of attorney of money to his 
own account—Whether makes him constructive 
trustee, tz 

The respondent had a deposit account with the 
appellant Bank She desired that M, a friend of 
hers and her husband's should attend to the in- 
vestment of hem money and executed a power of 
attorney in his favour with the sole object of 
making arrangements for investment at a higher 
rate, A printed form supplied by the® Bank in 
very wide terms was used. She had at that time 
(June 24,1929) $13,081 credited to her account. Me 
had also an account in the Bank which had 


‘generally showeda debit balance which on the 


date of. the execution of the power of attorney 
exceeded $8,000, On June 29, 1329, purporting to act 
under the power, M trangferred frofi the respon- 
dent's account to his éwn $8,500, and thus pur- ° 
ported to discharge his debt to the Bank. The 
Assistant Manager of the Bank took from Af a pro~ 
noteppayable to the respondent with interest. Butethe 
Bank did not communicate with the respondent, 
In 1931, she took a_pro-note from A. for the sum 


transferred and in 4932 demanded payment from 
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the Bank. On the Bank's, refusal she sued for the 
money: e r 

Held, (4) that M, when he signed the cheque in 
his own favour on the authority of the power of 
attorney, apart from any liability at common law, 
became a constructive trustee of the sum of $8,500. 

(ii) that the appellants who for their own benefit 
concurred in the transaction without any inquiry 
became subject to a fiduciary obligation similar 
to tha? by which M was bound. 

(iti) that estoppel could not be pleaded in defence 
as any delay or silence of the respondent had not 
prejudiced the Bank, 

(iv) that there was no question of ratification as M 
did not act or purport to act as agent of the respon- 
dent in transferring the money ; 

(v) that in the circumstances the respondent was 
not put to her election to sue either M or the 
appellants: she could sue both or either, subject 
of course to this that she could not recover more 
than the total sum due to her. She could indeed 
have released M and yet have pursued her remedies 
against the appellants, for there was no question 
either of joint liability or of the liability of prin- 
cipal and surety. IMPERIAL BANK or CANADA v Mary 
VICTORIA BEGLEY 


PC 295 
Practice. See Mortgage suit 966 
ppeal—Decree of original Court —No 


appeal or-cross-appeal—Whether can be challenged 

in second appeal for first time—Original decree— 

Finality of. -l 

It is not open to the.appellants to impeach the 
original Court's decree for the first time in second 
appeal having failed to prefer an appeal or cross- 
„objection against the decree and they are not entitled 
to obtain any relief from the High Court in second 
appeal, The original Oourt’s decree having been 
acquiesced in becomes final. SonpErsa v. OROTMAL 

Nag, 954 
Appeals-New point, if can be taken. 

A new point depending on consideration of evi- 
dence cannot be taken for thefirst time in appeal, 
though it was indicated in the written statement 
but no issue was joined on it and was submitted 
to the judgment of the primary Court. TRILOKRYA 
Nata Das v. KENARAM Das Cal: 663 


———~—Appellate Court—Duty of-Points not raised 
in lower Courts—Whether should be allowed, E 
Courts of Appeal should always be chary of en- 

tertaining points which are not sifted in the Court 

‘below. A question of res judicata, though a ques- 

tion of law, cannot be allowed to be raised for the 

first time in an appeal. Kanu v. KOLEMAN BIBI 
i : i Cal. 183 
-Practice — ‘Consigned room’, 
meaning of. 
The expression ‘may be consigned to the record 

Yoom is an unscientific expression sometimes used 

by untrained Judges, but it is tantamount to an 

order of dismissal. Des Ras v. FAZAL Karim 


Lah, 119 

Courts cannot create law.. ` 
Court can only administer law but they cannot 
create it, Cyrna RAM v..Ganca BISHAN Pesh. 52 
Courts, if can ov@wide express provisions of 


if record 





au. . 
In India, where every Court is a Court of law, 


“as well as of equity, the Court has inherent powers .... 


to®act according to justice, equity and goo@ con- 
science, with this limitation that though these 
powers are wide and ipdefinagle, the Court cannot 
yse tham tq override the express provisions of the 


-© NbIAN Gaia 
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law. ABDUL GANI SUMAR v. RECEPTION COMMITTERE OF 
7.8 48ta INDIAN NATIONAL CONGRESS Bom. 532 
Byidence—Recording of Suit * compromigd 

—Evidence should be recorded before compromise. 

Evidence shculd be recorded before a decision iq 
made and not after and this rale should also be 
followed in cases in which the Court records the 
compromise arrfved at by parties, GEANSHAMDAS 
Loxumat v. NANIKRAM Kavposanp Sind 240 
————Judge departing from usual practice with 

acquiescence of parties—Right of appeal, if lost 

—Held on facts that the matter in question was 

not left to be decided by Court and party could 

appeal over it. 

Where with the acquiescence of both parties a 

Judge departs from the ordinary course of proce- 
dure, itis incompetent for the parties afterwards 
to assume that they have an alternative mode of 
proceedings and to treat the matter as if it has 
been heard in due course and to claim a right of 
appeal. But before a party is deprived of his right 
of appeal in respect of any matter in dispute, it 
must be shown that he had acquiesced in the 
Judge departing from the ordinary course and 
deciding it extra cursum curiæ so as to render his 
decision inthe nature of an arbitrator's award. 
“In suit for partition, the parties agreed to certain 
arrangement and filed statement that “as for 
mesne profits, produce and costs, wa leave it to the 
Court” whereupon the Court decided the question 
of mesne profits only upto th> date of the suit. 
There was no mention whatsoever in the judgment 
one way or the other with regard to mesne profits 
from the date of the decree. It was argued that as 
the parties left the decision of mesne profits to the 
Judge, he wasin the position of an arbitrator, that 
the suit having been referredto him extra cursum 
curiae, there was no right of appeal and that mesne 
profits subsequent to the suit must be deemed to 
“have been disallowed by the Judge below : 
_ Held, that the expression ‘as for mesne profits 
and costs we leave it to the -Court’ did not ipso 
facto convey the idea that the parties .did not 
wish to keep themselves in curiae but to leave it 
to the Judge to determine the mesne profits extra 
cursum curiae, soas to deprive them of a right of 
appeal. : 

Held, also that the Judge had no power to deal 
with subsequent mesne profits. But even assuming 
that this question was left to him as arbitrator, he 
had not dealt with it. Consequently, it was open 
‘to the Appellate Court to doso, and such profits 
should be ordered to be determined in execution. 
SALJUMAL V. BHAMBHOMAL SAKHAWATRAI Sind 570 
— — New point—Point setting up new right 

different from that asserted during trial—If can 

be raised for first time. aes 
A point of law cannot be taken for the first time in 
second appeal if it sets up a new right differing in 
kind from that asserted throughout the trial. 
Para AMMAL v, PANOHAVARNAM AMMAL, Rang. 364 
————of Patna High Court, Sse Revision 133 
———— Party withholding best evidence—Hfect. 
aa Where a party withholds the best evidence, an 
ferences adverse to his case must be drawn. 
TeoKnya Nats Das v. Kenaram Das Gal. 663 
L ——— Pleadings — Inconsistent pleas —*Parties 
-having opportunity of establishing their position 
on point in issue in lower Courts—Appellate Court, 
_ af can entertain objection as to inconsistent pleas 
of other party. .. e ; | 
-Inconsistent pleadings should not be allowed and 
at the trial of a suit the Court may consider al: 





æ 
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legations which are not contained in the Pleadings 
provided they are not inconsistent with the plead- 
ings. But where beth the parties have had a full op- 
portunity of establishing their respective positions 
on the point in issue in both the lower Courts the 
*High Court will not accept preliminary objection of 
a party that a particular plea of the opposite party 
is inconsistent with previous pleadéngs. AMIR Kuan 
v. MUHAMMAD Hassan Peshk. 124 
———~—Pleadings—Parties can succeed only on case 
made out by plaint. 

It is glementary that parties can succeed only 
on the case which they have made out in the 
pleadings. RAI SUNDARI Dasya v. BENODE BEHARI 
SAHA Cal. 595 
— Pleadings—Party relying on admission of 

opposite party—Pleading of opposite party should 

be taken as whole. 

If a party seeksto rely upon the admission 
of the opposite party made in his pleadings he must 
take the whole of such pleading and he cannot be 
allowed to dissect it and use a part, and reject the 
rest. SURENDRA Nata MAJUMDAR v, HARIPADA SARDAR 
Cal. 440 

copies— 








Punjab — Rules for obtaining 

Simplification suggested. 

The rules rating to the obtaining of copies in 
the Panjab are far from being easily understand- 
able and it is to be hoped that some simple rules 
shall be deviséd so that the litigants shall not be 
harassed and the time of the Court in considering 
these matters, which unfortunately crop up almost 
every day, shall not be wasted. PIARE LAL v. KARTA 
Ram Lah, 223 

Second appeal—Issues of fact cannot, be re- 
agitated, 

It is not open to the High Court either in second 
appeal or upon further appeal to a Bench to 
permit issues of fact to be re-agitated. Mauna Tun 
Ps v, B. K. HALDER Rang. 211 F B 
—Second Appeal—New point of. law raised for 

first time in second appeal — Decision on it not 

possible without remanding case — High Court will 
not entertain it. 

The High Court will not entertain a point of lew 
raised for the first time in second appeal) if the point 
cannot be decided without remanding that cass for 
further evidence, Papa AMMaL v. PANOJAVARNAM 
AMMAL Rang. 364 

——Suit for injunction and damages—Procedure 

—Question of damages should await decision of 

question of title. 

In asuit for injunction and damages, ordinarily 
it is desirable that the question of the amount of 
damages should await the decision of the question 
of title, Kocawar Lime & STONE Co., LTD. v. SECRETARY 
or Starz Pat. 501 
—Witness— Examination on  commission— 

Commission, when to be issued — Order issuing 

commission, not containing any finding regarding 

necessity—Setting aside of -Civit Procedure Code 

(Act V of 1908), s. 115, 

When an application for the examination oncom- 
mission of a material witness residing within the 
jurisdiction of the Gourt 
upder the obligation of considering whether he is 
suffering from any illness or if he is suffering from 
any illness, whether the nature of tne illness woulde 
prevent the witness from attending Court or woull 
make it risky to his life to doso.” Thesa points 
have to be considered befor8 ean order for the issue 
of a commission is made and specially so when the 
application is for tke issue of a commission for the 








is made, the Court if * 


examination of a plaintiff or a,defendant ina suit. 
But when there is no finfling on this peint and 
when a finding cannot be inferred even from any 
of the words used in the order, it is the duty of the 
High Court to set aside the order directing the 
issue of the commission. SARALA SUNDARI Bassi v, 
SURENDRA Narayan Ror ; Cal, 449 
Prescription—Period of user after institution of 

suit—Whether can be added. 

A person is not entitled to add the perfod of 
aser after the instituton of the suit, for the pur- 
pose of acquiring by prescription a right of ease- 


ment, Such user isnot peaceable but disputed 
after the institution of the suit. Daxsaina RANJAN 
OHOUDHURY v. SURENDRA LAL Das GUPTA Cal. 56 


Presidency Towns Insolvency Act (HI of 1909), 
ss. 8,90(5)—Civil Procedure Code (Act V of 
1908), s. 151—Party aggrieved under s. 8, applying 
for review instead of appealing though it had notice 
of insolvency proceedings—Review or extension of 
time, if can be granted. 

Where a person aggrieved within the meaning of 
s. 8, Presidency Towns Insolvency Act, by an order 
of the Insolvency Court, applies for review of the 
same, instead of appealng against it, though he had 
notice of the insolvency proceedings, in the absence 
of sufficient grounds, the power of review undr s. 8, 
cannot be exercised and extension of time can- 
nct be granted unders. 90 (5). JETJANAND MURIJMAL 
V. GHANSHAMDAS Sind 122 
Principal and agent. Ses Civil Procedure Coda, 

1908, s. 20 (c) : 397 (b) 
Liability, if joint or alternative. 

Quaere.—Whether in India the liability of prin- 
cipal and agent is joint or alternative, that is to 
say, whether in a suit against both principal and 
agent the plaintif may have juigmont against both 
of them jointly. Miss MosELLE SoLomon v. Martin & 
Co. Cal. 331 
-Relation between lambardar and co-sharer. 

ha jaralrelation between a lafibardar and the 
co-sharer is that ofagant aad principal and con- 
sequently he must account for tha share of profits 

which he holds as the agent, YADGAR HUSSAIN v. 

MUHAMMAD IBRA IM Raza Nag. 179 

Undisclosed principıl—E ffect of. 

The only effect of s. 233, Contract Act, is to 
give a person dealing with an agent of an undis- 
closəd principal three alternatives, He may hold 
either the agent liable or the principal, or both of 
them. Hə may sue either the agant, or the princi-, 
pal,or both of them together. But whichever 
alternative he chooses, once the suit has been 
decread, his remedies arə exhausted. There is only 
one cause of action, not soveral, ani the liability 
of principal and® agent is not several, nor joint and 
several, Miss MOSELLE SOLOMON V. MARTIN & ‘pai ái 

al. 

Principal and surety—Appointment of Receiver 
by consent of parties—Surety for due payment of 
money by Receiver in certain instalments—Party 
giving time to Receiver —Surety, wiether discharged 
—Divisible and indivisible contracts—Duty of prin- 
cipal debtor ondefault of Rzseiver —Security bond 
iven to Court —Surety, wigther entitigd to be dis- 
charged on giving notice. eè 
Where a sscurity boad is giver to ths Court tha 

liability of ths surety coatiiu23 uatil hə is dis- 

chargsi by the Court aad saca liability cannot 
ba de@rminéd ab aay moment by the surety givifg 
notices. : 

If there is any vargation jin however,small a 
particular in the original contract, the performance, 
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n whieh the surety is securing, the surety is absolv- 
ed, e 

Where a security bnd is given to a Court to 
secure tle performance by Receiver, appointed by 
the Court of the duties of that Receiver, then, ab 
Jeast where that order appointing the Receiver is 
a consent order made as the result of a compro- 
inise, the position is as though the parties to 
the compromise and consent order are in the posi- 
tion dE contracting parties and as though the order 
appointing the Receiver were expressing the terms 
of that contract. If, therefore, at a later stage 
those persons vary the terms of that contract the 
surety will be discharged unless he be a consenting 
party to the variation. 

Where the defendant became a surety for a 
Receiver who had undertaken to pay Rs, 13,500 
every year to the plaintiff till the date of disposal 
of the suit, and it was also -provided that if the 
Receiver committed default in performance of the 
above conditions, the plaintiff could have another 
person appointed as Receiver and the plaintiff 
-gave time to the Receiver for payment of en in 
stalment and shortly afterwards the Receiver be- 
came an insolvent: 

Held, that whether the contract be regarded as 
„a divisible one or an indivisible one, the surety 
was in either case discharged as to his liability for 
future instalments. Mo.ammap JE.1va SABIB v. 
. VALLIAPPA, CLETTIAR Mad. 246 
Privy Gouncll—Criminal Appeal—Their Lordships 

do not constitute a Court of criminal appeal— 

Intervention in criminal matters, when made— 

Mistake in admission of improper evidence—Inter- 

ference, if will be advised—Murder case—Com- 

plaint on ground of improper admission of evidence 

—Held, accused was not prejudiced—Obdjection to 

admission of documents not taken—Effect—Errors 

of procedure of a technical character— Held, their 

Lordships would not intervene. 

Their Lordships of the Judicial Committee of the 
Privy Council do not constitute a Court of Crimi- 
nal Appeal. Tne Sovereign in Council does not 
act, in the exercise of the prerogative right to re- 
view the course of justice in criminal cases, in the 
free fashion of a fully constituted Cuurt of Crimi- 
nal Appeal. The exercise of the prerogative takes 
place only where it is shown that injustice of a 
serious and substantial character has occurred. A 
mere mistake on the part of the Court below, as 
for example, in the admission of improper evidence, 
will not suffice if it has not- led to injustice of a 
grave character. Nor do the Judicial Committee 
advise interference merely because they themselves 
would have taken a different view of evidence ad- 
mitted, Such questions are, as a general rule, 
treated as being for the final decision of the Courts 
below. g His Majesty will not review or interfere 
with the course of criminal proceedings, unless it 
is shown that, by a disregard of the forms of legal 
process, or by some violation of -the principles of 
natural justice or otherwise substantial and grave 
injustice has been done. 

In acharge for murder against the appellant, th 


was the murderer wa®@partly direct and partly cir- 
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cular the appellant was proved by unimpeachable 
evidence to be possessed of a pair of sandals or 
shoes of a somewhat -peculiar® and ‘unmistaka¥le 
type. After the crime one was in his possession, 
The other was found close to ‘the body of the mar 
dered man. The motive was ill-will due to the ‘fact 
that the dead man had recently made accusations 
of criminal conduct against the appellant and:that 
the appellant knew of and resented these accusa- 
tions. It was complained that in the’ proof of motive 
matters and documents inadmissible in evidence 
were put in and that they were of a nature pre- 
judicial to the appellant and must have ‘prejudiced 
the tribunals against him: 

Held, that that complaint had but slight founda- 
tion. It was clearly admissible and proper though 
not in any great degree important to prove 
that the deceased man had given such information 
or made such complaint to the Police. The Police 
report put in on the character of the appellant 
was favourable to him and it was not objected to 
by Counsel for him. If real injury were done by 
the prosecution or the Court to an accused person 
the absence of objection by Counsel for the accused 
would not-excuse it but the absence ‘of objection 
With other circumstances in the case indicated very 
clearly that no injury was done at all by reason 
of the form in which the evidence was given -or 
by the admission of the documents in question. 

Held, further that it would have been more re- 
gular and more expedient if the evidence as ‘to 
motive had not been given in the form in which it 
was given. But though irregularity is to be avoid- 
ed and even an appearances of action prejudicial to 
an accused in the conduct of a criminal trial is to 
be deprecated, in this particular casa there was in 
reality no prejudice to the case of the accused 
owing to any of the matters complained of and 
that what was done did not lead tu injustice of a 
grave or even of a slight character. The matters 
of complaint in no way affected the course of ‘the 
trial or contributed to its result and such errors of 
procedure as occurred were of a technical character 
and did not detract from the essential fairness and 
justice which marked the conduct of the proceed- 
ings in both the Courts. Consequently, n> grounds 
existed to require or entitle their Lordships to 
advise His Majesty to intervene. [xayat KBAN v. 
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Practice—Criminai case—Held, appeal 

should be allowed. 
Where there are really n> materials for a 


conviction for murder as opposed to manslaughter 
and in addition the trial was sọ conducted as in 
three separate respects, namely, the exclusion of thé 
statements, restriction of the address by Coun#el, 
and the neglect of the rule requiring corroborytion, 
to exhibit a neglect of fundamental rules of practice 
necessary for the due protection of -prisoners “and 
the safe administration of criminal justice, their 
Lordships will allow the appeal and set aside the 
convictions, Ma :ADEO v. Taz Kine PC681 
-Promissory ‘note. See Contract Act, -1872, s. Ea 


t : 5 
evidence a the trial to prove that the appellant” ‘Provinclal-Insolvency Act (V of 19:20), s: a 
: 20 


cumstantial. Direct evidence was given by wit- 
nesses who saw the appellant fire the shots which 
caused the death and by witnesses who saw him 
At- or near the scene of the murder af the @aterial 
time. The circumstantial evidence was strong and 
part of, if so strong as to Point irresistably to the 
e conlusion, that the appellant was guilty. In parti- 


. 


Res jadicata 

——— §.4—Gift of small portion by “insolvent 
more than two years before adjudication—Property 
“at date of gift considerable— Gift, held “was not 

fraudulent with object of defeating creditors. 
_ An insolvent made! gtft under a registered deed, 
more than‘two years before the adjudication, consist- 
‘ing-of -a:small room in ‘favoul- of his wife “as a 
. * e 
8 e 
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e 
“provision in her old age, and on the date of the 
gift the property of the insolvent was worth a great 
-deaj ‘more and the Most of: the debts in insolvency 
were incurred after the date of the gift: 

. Held, that it would not be reasonable to infer that 
‘the gift was made fraudulently with the object of 
-defeating the creditors. JAMNA Deva v. OFFICIAL 
RECEIVER, ‘OAMPBELLPUR Lah, 956 
+8] 24— Petition for insolvency by creditor~ 

Another creditor, if can contest it, on ground that 

petitioner is not creditor at all. 

Where ae person presents an insolvency petition 
‘claiming to be a creditor of the debtor, it is open 

to another creditor of the debtor to contest the 
“petitition on groundthat ths petitioner is not a 
-ereditor at all. CHAND Kuar v. OFFIOTAL RECEIVER 
: Luh. 383 
————-88. 28 (2), 52— Property of judgment-debtor 

sold, before order of adjudication and before 

executing Court's knowledge of insolvency 

. proceedings — Insolvency Court, whether has 

jurisdiction to continue execution proceedings. 

Under s. 28 (2) of the Provincial Insolvency Act, 
‘the property of the insolvent vests in the Court or 
‘Receiver on the making of an order of adjudication, 
“and ‘thereafter, except as provided in the Act, no 
creditor to whom the insolvent is indebted in res- 

pect ‘of any debt provable under the Act, shall 
‘during the pendency of the insolvency proceedings 

have any remedy against the property of the insol- 
vent, It is only after the making of an order of 
“adjudication that the creditors are prevented from 
proceeding against the property of the insolvent, 
-and under s. 29 the executing Court may allow the 
proceedings to continue on such terms as it may 
impose. Section 52 provides that, when notice is 
given to the executing Court that an insolvency 
` petition has been admitted, the Cour~ shall on the 
“application direct the property, if in the possession 
-òf the (out, to be delivered to the Receiver. Where, 
` however, the property had been sold before the 
order of adjudication * and before the executing 

Oourt learns of the insolvency proceedings, and 

there is no application to have the property deli- 

vered to the Receiver, there is no ground for 
holding that tne Insolvency Court has no jurisdic- 
tion to continue the execution proceedings. CHANDU- 

LAL LAXMINARAYAN AGARWAL MARWADI v, BHIKAMC3AND 

Premodann MARWARI Nag.127 

——~— 8.28 (5). Ses Civil Procedure Code, 1905, 

s. 60 103 
-8. 37— Annulment -of adjudication — Orders 

vestiny property in some one—Absence of order— 

. Property, if reverts to insolvent. 

The-phraseology of s. 37, Provincial Insolvency 
` Act, clearly indicates that on passing an order an- 
“ nulling the adjudication the Insolvency Court must 
“pass an order vesting the property of the insolvent 
“ina person appointed by it and in the absence cf 
“such an order the property reverts tothe insolvent. 
` BHAKAR Kuan v, ISHAR Das Lah, 1007 
ta ~S.37— Object of s. 37. 











The sole object and intention of the legislature ` 


‘in enacting s. 37 was to put a brake upon the 
~-ex-insolyent's activities by giving the Gourt a dis- 
‘-eretdon, if it thought -fit todo so, not to hand back 

to ‘the debtor his property unconditionally or at 
monce, but either to do so after imposing a condis 

tion upon ‘him in a proper case which would give 
the creditors ‘an opportunity to make good their 


claims in the ordinary coufse’ef law against tne. 


debtor, or te vest the debtor's estate in some person, 
‘ ‘appointed “by it,. predimably for a reasonable-period 
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so that if the creditors Herefafter acted with reason- 
able diligence they would be able by attachment 
or otherwise to liquidate any decrees that they 
might obtain against the debtor ont of the assets 
in the hands of the appointee, ANNAMALAY CAETTYAR 
v. R. K. BANNERJEE Rang. 217 F B 
S. 37 (1)—Insolvency proceedings, nature of 

—Disposing off, of debtor's property—~J urisdiction, 

Proceedings in insolvency are the createre of 
-statute, and the jurisdiction of the Court in insol- 
vency .is granted to it because it is deemed that 
in the case of an insolvent debtor the most effica- 
cicus method of disposing of his assets is to follow 
the procedure laid down in ths Insolvency Act. 
Apart from the Insolvenery Act the Court has no 
jurisdiction, nor has a Receiver or any person the 
right to dispose of the debtor's property except 
in accordance with the ordinary Civil Law. That 
is the first and main consideration for the Court 





to bear in mind when construing s. 37 ofthe Act. 
ANNAMALAY O8ETTYAR V. R. K. BANNERJEE 
Rang. 217 FB 





—ss. 37 (1), 40—Appointee under s. 37 (1)— 
Powers of-—Whether limited to holding asset 
pending suit against debtor's property — Whether 
has power to distribute assets vested in him to 
creditors or to anybody - else — Insolvency, when 
comes to end~—Orders in respect of debtor's estate, 
whether limited to s. 37. 

The power of a person appointed under s. 37 
(1), Provincial Insclvency Act, is limited to hold- 
ing the assets pending suits against the property 
by the creditors, and he has no power to realize 
and distribute the assets among the creditors with 
or without directions to that effect by the Court. 
. Although the appointee under s 37 (1), Insolvency 
‘Act, is under a duty to take s‘eps to preserve tho 
estate of the debtor which vests in him he has no 
right under the Insolvency~Act to distribute the 
assets vested in him to the general *body of credi- 
tors or to anybody else. 

Except where there is an express r povision in 
that behalf the effect of an order annulling an 
order of adjudication is that there is no longer an 
insolvent before the Court, and the Court, subject 
to s. 37, is no longer entitled to pass orders in 
respect of debtor's estate in its insolvency jurisdic- 
tion, ANNAMALAY CO. ETTYAR v. R. K. BANNERJEE 

Rang. 217 F..B 

—3. 44 (3)—Insolvency of principal debtor, 
whether bar to suit against surety—Surety. . 
In the Provincial Insolvency Act, there is no 

statutory bar to a suit against a surety, if the 
principal debtor has bzcome insolvent. Section 28 
is the only section which bars suits against an 
insolvent when he has been adjudged a bankrupt, 
but its words do not in any way show that the suit 
azainst the surety is also barred. Normally 2 surety 
is discharged when the principal debtor is discharged 

from the liability for paying the debt. But s. 44 

(3), Provincial Insolvency Act implies that the surc« 
ty continues to be liable throughout the insolvency 
proceedings aad makes explicit that even after dis- 





shazg2, his lability does not cease to gxist. For 
thess reasons the suit is @%mpetentagainst the 
surety. Taakar Dass v. Puadwa Pesh..625 


s. 52. Ser Provincial Insolvency Act, 1920, 
* 8. 28 (2) 127 
ss 54,75—Fraudulent preference —Debtore 
mortgging whole property with fictitious con- 
sideration—Preference, if made out—Mortgagee 
persuading insolvent $o gives undue preference—» 
.-5. 54, if rendered inapplicable. e s 








< the decree but 


‘days after the decree and the fair bond on 


lexvili “8 
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Where the debtors m$ftanga the whole of their 
property with the understanding that two fictitious 
amounts, the mortgage amount and the amount ad- 
vanced by the mortgagee should be part of the con- 
sideration, so that the total amount of the mortgage 
money be nearly equal to the value of the property, 
and the other creditors may not be able to recover 
their debts to any appreciable extent’ by sale of the 
equify of redemption, the case ig one in which the 
insolvents transferred practically the whole of their 
immovable property with a view to giving prefer- 
ence to one of their creditors over the others. If 
the object of the insolvents is to give undue pre- 
ference to one of their creditors in consideration of 
a fresh advances, the fact that the mortgagees were 
able to persuade the insolvents to give such pre- 
ference will not affect the matter ands, 54, Provin- 
cial Insolvency Act, will apply. ABDUL JABBAR v. 
Onxar Nata All. 831 

s. 68— Property of insolvent vesting on 

Official Receiver—Sale by him—Insolvent, if an 

aggrieved party within s. 68. 

Once an insolvent’s property has vested in an 
Official Receiver, he has no further interest therein 
and is not aggrieved by the disposal of that prop- 
erty for the benefit of the creditors by the Official 
Receiver. Consequently, the insolvent has no locus 
standi to appeal against the sale. SARDAR ALI KAN 
vy. UMAR BAKESH Pesh. $21 
8. 75. See Provincial Insolvency Act, 1920, 

4 831 


s. 54 








8,75, scope of—Revision. 

The sc:pe of a revision under s. 75,  Prcvincial 
Insolvency Act, is much wider than that uncer 
s, 115, Civil Procedure Code. ABDUL JABBAR V. ONKAR 
Nata All. 831 
—— s 78 (2), scope and applicability of. 

Section 78 (2), Provincial Insolvency Act, applies 
only to a suit or application for the execution of a 
decree (othe? than a suit or application in respect 
of which the leave of the Court was obtained under 
sub-s. (2) of. s. 28), which might have been brought 
or made but for the making of an order of adju- 
dication. This section is not intended to extend 
the period of limitation for a suit or application 
prought by the insolvent himself, and it is insert- 
ed purely for the benefit of creditors who are pre- 
vented frum proceedings against him by the order 
of adjudication, OsanpuLaL LAXMINARAYAN AGARWAL 
MARWADI v. Bc 1kaAMCHAND PREMOHAND Nag 127 
Provincial Small Cause Courts Act (IX of 1887), 

8.17—Application to set aside ex parte decree— 

Security bond furnished within thirty days— 

Security found insufficient and additional security 

filed after thirty days—eMaintainability of 

application. 

4 Where in the matter of an application to set 
aside an ex parte decree in a small cause suit, a 
draft ofa security bond of immovable property was 
filed for the inspection of tne Court within thirteen 
stamp 
paper was also filed in Court within thirty days of 
the Court subsequently found the 
security jnsufficient and additional security wase 
furnished. only afterMWjriy days from the decree > 

Held, that the delay by reason of which the full 
security was not furnished within thirty days was 
due to the action of the Coutani cannot be laid 
at the door of the judgment-debtur, end the security 
must bedeemed to have been furnished Within the 
thirty,days prescribed. VENKATARAMa Atyar v. RAMA- . 
SWAMI ATYAR $ s Mad. 732 
S$, 25. Ses Revision 133, 448 





INDIAN CASES 


[1936 


Public document—Roznamchi of Police Station, 
if public document. 

Roznamcha of Police Station is not a public docu- 
ment; the entries in the roznamcha do not consti- 
tute a verbatim report, and m the ease of offences 
which are non-cognizable, the summary of the r¢éport 
is usually reduced toa minimum. Agopara PRASAD 
v. Tara Bat Nag. 382 
Punjab Alienation of Land Act (XII of 1900), 

s.6—Morighge on land before coming into force of 

Act—Third mortgage after Act but carrying interest 

—Charge created—Third mortgage, if can be treated 

as fresh mortgage—Provisions of Act, if contra- 

vened. è 

Where the land in dispute was already under 
two mortgages before the Punjab Alienation of 
Land Act came into force and a third deed of 
mortgage was executed in 1927, after coming into 
force of the Act, and interest was payable under this 
third deed, unlike the two previous deeds: . |. 

Held, that a mere additional term as to interest 
was not sufficient to justify the transaction of 1927 
being treated as a fresh mortgage and that by the 
fact that an additiunal charge was created on the 
land, it could not be said that the provisions of 
the Punjab Alienation of Land Act were contraven- 
ed. GILANI BAKHSH v BEHARI Lau Lah. 89 
Punjab Courts Act (VI of 1918), s. 41—Lower 

Appellate Court not deciding on evidence but on 

analogy —Certificate, on appeal, if necessary. 

The cases under the Customary Law cannot be 
decided on mere analogy. : 

Where the Judge of the lower Appellate Court 
has not decided the matter as to suceəssion to .a 
chela on the basis of any evidenc2 but merely on 
the analogy to the succession to the estate of an 
appointed heir, a certificate is not nec2ssary in the 
circumstens:s and an appeal from the decision 
without a o2rtificate under s. 41, Punjab Courts Act 
is competent. Mear Das v. Munti Ram Loh, 695 

-5. 46-A as amended byAct IK of 1922 
—Rules under, whether can override provisions of 
Civil Procedure Code (Act V of 1908), O. II, 
rr. 1, 2 (a). . 

Rules framed by the High Court (Lahore) under 

s 46-4, Punjab Couris Act, 1918, as amended by 

Act IX of 1922 cannot be construed to override the 

provisions of O. III, rr. 1 and 2 of the Code of Civil 

Procedure, BINDRA Ban v. Jat DAYAL Lah. 524 

Punjab Land Revenue Act (XVII of 1887), 
$. 44—Mutation entries —Presumption—Burden of 
proof inestablishing transfer. 3 
The proceedings relating to a mutation are ad- 

mittedly not covered by s. 44, Punjab Land Revenue 

Act, andit is wrong to suppose that merely because 

thére is a mention inthe order of the attesting 
officer that the vendor has consented toa sale, the 
onus of proving that he did not do so lies original- 
ly on him, viz., the person who disclaims the sale. 
No such presumption arises asto justify the plag- 
ing of the onus probandi on the party who impugns 
the existence of such transaction, The onus lies 
on the person who seeks to establish the genuine- 
ness of the transfer. He hasto prove the positive 
fact of sale and in case he adduces enough evidence 
to shiftthe onus tothe person disclaiming it, the 
latter would be under a duty to produce evidence 
to rebut the case so madeout, HAYAT MOHAMMAD 4, 
Niaz MOHAMMAD Pesh. 594 





. Punjab Municipal Act (ill of 1911), ss. 18, 56 (£), 


169 (g)—Powers of disposal of Municipality— 
Agreement restricting rights of Committee, held 
null and void afd® ultra vires of Committee's 
powers. : i Pi , 

Municipalities can exercig@no powers but those 


i 
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conferred on them by the Act by which they are 
constituted, or, such as are necessary tothe exercise 
of their corporate powers, the performance of their 
corporate duties, and the accomplishment of the 
purposes of their association. A Municipality cinnot 
bind itself by any contract beyond the scope of its 
powers which are prescribed by statuee or charter. 

There is no provisionin the Act other than in 
ss. 18, 56 (g), 169 (gi of the Act giving the Committee 
ather powers of disposal in respect of a public streets 
or allowing it to contract with respect to its rights in 
public strects. 

- Where by an agreement the Committee acknow- 
ledged the maliks to be the owners of the land 
adjacent to the public streets and that they 
would have rights to recover customary dues called 
‘haq buha’ (door tax) and it was further stipulated 
that if the Municipal Committee leased a portion of 
a public street or in. any other way transferred it 
for consideration, the maliks would be entitled ‘to a 
half share of the proceeds and that the Committee 
would have no power to transfer any part of the 
public streets or thoroughfares without consideration 
unless the maliks agrezd, etc: 

Held, that the agreement in question was null 
and void and ultra vires of the powes of the 
Committee. BELI RAM. Munioiean COMMITTEE, 
PINDIGHER Lah. 372 
——-—§8.193,193-A as amended byAct II 

of 1933—Sanction to build under s. 193 granted 

before amendment of Act—Sanction, if can be 

modified after amendment under s. 193-A. 
` Section 193-A, Punjab Municipal Act, empowers the 
Municipal Committee to modify the plans which had 
been sanctioned under s. 193 before July 17, 1933, 
the date on which the Amending Act (Act III of 
1933), came into force. It can modify it any time 
before the completion of the building. 

Every owner of land has the right to erect build- 
ings thereon. . The Punjab Municipal Act, merely 
‘restricts the undoubted right of the owner of erect- 
‘ing a building on his own land by providing that 
‘the owner of the land can erect buildings only with 
the sanction of the Municipal Committee and subject 
to the conditions laid down in the resolution con- 
‘veying the section, Section 193 of the Act by 
granting sanction to to owner of the land to erect 
buildings thereon does not create any vested rights. 
MUNIOIPAL COMMITTEE, SIMLA v. Puran Man & Sons 

Lah, 958 
‘Punjab Pre-emptlon Act(1 of 1913), s. 15 (b)— 

Cognates of vendor, if can pre-empt—Preferential 

pre-emptor takes away rights of subsequent pre- 

emptor. 


A cognate of the vendor is entitled to pre-empt : 


‘the sale of the property. Every person who is entitled 
“to succeed under the law is entitled to maintain 


-a suit for pre-emption, but if a preferential heir : 


chooses to exercise the right then the right of the 
remoter heir is defeated.. GHULAN ALI v. QuraB Din 
Lah, 513 





Kandi—Whether equal. . 
The fact that one party is owner ina Tal, which 


` is a” sub-division of a Kandi, does not givehim a 


` superior rightover a person, who is also an owner 


< AMIR Kuan v MUHAMMAD HOSSAN 


in the Kandi, but not in the particular Tals 


Pesh.124 
Punjab Tenancy Act (XVI æf.1887), ss. 59, 60 


—Sale of occupancy right by widow in contravention ` 


of. s. 59—Whether midable at instance of landlord 
Such sale in favour of person who was landlord 
3 8 
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—Suit by him for declaration that occupanty rights 


extinguished by reason of sale—Civil Court, if 
can entertain it, 
Primarily the Punjab Tenancy Act has been 


enacted to regulate the relationship between*land- 
lord and tenant and it has nothing to do with the 
rights of the revergioners which are governed by the 
rules of inheritance based on the personal law” of 
the parties or on the Customary Law. 

A gale of cecupancy rights by a widow in contra- 
vention of provisions of s. 59, Punjab Tenancy Act, 
is voidable at the option of the landlord. 

A suit by a person who previously was a land- 
lord and who claims that the occupancy rights have 
been sold to him by the defendant, for a declaration 
that he was the owner of the -land, in other 
words that the occupancy rights which vested in the 
defendant had been extinguished by the sale in his 
favour is cognizable by the Oivil Courts He does 
not claim the extinction of the occupancy rihgts by 
virtue of any custom orany default in the perform- 
ance of the requisite conditions by the tenant but 
by a deliberate act of abandonment on recsipt cf 
consideratioa, that is to say, by sale. MALLAN v. 
Tora Man Lak. 838 
Railway—Defective package—Meaning 

‘Defective package’ does not necessarily mean 
packing not according to conditions prescribed by 
the Railway. Defective means not perfect and 
packing may be ` defective in the sense that the 
goods may be,liable to damage, leakage, or wast- 


age Rosuan Umar KARIM & Oo. v. MADRAS & 
Souraern Masaratra RAILWAY Co., Lip. Mad, 493 
Misconduct’, meaning of—Term, whether 


includes mere acts of negligence. 

The word ‘misconduct’ in Risk Note Ais not 
equivalent to ‘wilful misconduct’, the expression 
used in English risk notes, The word denotes 
wrong or improper conduct. It is distinguished 
from accident and is not far from negligence not 
only gross and culpable negligence and involves that 
a person misconducts himself when it is wrong con- 
duct on his part in the existing circumstances to 
do or fail to omit to do (as the case may be) a par- 
ticular thing or to persist in the act, failure or 
omission, or acts with carelessness. The. term 
should be construed in relation to th consignor 
and the responsibility judged accordingly. ROSHAN 
Umar Karm & Co. v, MADRAS & SOUTHERN MA ARATTA 
Rattway Co., LTD. f Mad. 493 
Rallways Act (IX 0f1890), 5.58. See Railways 

‘Act, 1890, s. 75 (1) 685 
s. 72—Risk Note form A — Charging 
ordinary rates for goods consigned under risk note 

form A- Legality’—Consignment of skins in wagon 

containing an acid, formal-de-hyde—Skin damaged 

—Liability of Company—Evidence of miscenduct. 

It is.open tc a Railway Company to consign 
goods under risk note form A ifthe goods are of 
the description mentioned therein even when ordi. 





-nary ratesare charged. 

s. 15 (c).(secondly)—Right of owner of Tal, ` 

a Sub-Division in Kandi and that of owner in 
s 


Some bags of skins were consigned at Cuddapah | 
for delivery tothe plaintiff at Trichinopoly under 
Risk Note Form A. On opening the wagens it waa 
found that the wagons conotsthed some jars of an 
acid known as formal-de-hyde and that this acid 
Jad damaged the hides but there was nothing to 
show that the Railway servants who loaded thee 
skins kngw thft the formal-de-hyde in the wagons 
wes of full strength and dangerous to the hide, 
Formal-de-hyde is not alg clasged under darfgerous, 
goods in the rules: z . 

- Held, that in the circumstances the servants of 

a | 
e 


"Borapyt DADABHAI v. B. N. Ry. Co., Liv, 
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the Railay Company cannot be held to have been 
guilty of misconduct and the Company” was not 
liable or damages. Rossau UMAR KARIM & Co. v. 
Mapras & Sourazrn MAHARATTA Ratiway Co., Lp. 

d Mad. 493 
——— 8, 75, Sch. Il—Goods specified in Sch. II— 

Declaration of value of goods, necessity of—Loss 

by pert Lhabeey of Company. < 

In the case of goods included in Sch. IT of the 
Railways Act if they are over rupees one hundred 
in value a Railway Company to which they 
are consigned for carriage would not be liable 
for their loss unless the consignor has made a 
declaration of their value. A mere declaration 
of the nature of the goods, for example, that they 
are laced cloths, is insufficient. 

The word ‘loss’ ins. 75 of the Railways Act is 
wide enough to include loss by theft; SEET.JARAMA 
Aryar v, Sours INDIAN RAILWAY Co., Len. 

Mad. 840 (a) 
s. 75 (1)— Carriage undertaken on basis of 
declaration —Consignor, tf can go behind it. 

Where a Reilway Company undertakes to carry 
the goods of a consignor on the basis of a declaration 
as to the value of the goods made under s. 75 (1), 
Railways Act, made by him and the rate of carriage 
is based on that, the consignor cannot afterwards 
allege that the declared value is not their true 
value, Sorapst DADABHAI V. B. N. Ry. Co., Lrp. 

Pat. 685 
— —— 8, 75 (1), scope of—Declaration under s. 75 
= aa same as ‘account’ and ‘description’ in 

s. 53. 

Per Rowland, J.- Section 75 (1), strictly inter- 
preted, contemplates a declaration regarding the 
contents, and the value,of each package. 

The language used in ss. 75and £8 is not identical 
but the “declaration” is not a separate thing from 
the “account” and “description” referred to ins. 58 
The provisions ins. 58 are of general application 
but in the special circumstances described ins. 75 
the account and description to be given under s. 58 
must include a declaration as to value. Section 75, 
cl. (1) contemplates payment of or engagement to pay 
a per centage on the value declared by way of com- 
pensation for increased risk; while s, 58 speaks of 
such a description of the goods as may be sufficient 


“to determine the rate which the railway administra- 


tion is entitled to charge. Section 78 though not 
divided into sub-sections contains two distinct pro- 
visions relating to responsibility for the loss, des- 
truction or deterioration of goods with respect to the 
description of which an account, materially false, has 
been delivered under s, 58. Sorassr DADABHAI V. 
B. N. Ry. Co., Lrp. x Pat. 685 
—s. 75 (1) (2)—Words “shall not exceed the 

vae so declared” in s. 75 (1)—Meaning of— 

Declaration— Deterioration of package—Whole 

amount, acon be recovered. 

The words “shall not exceed the value so declared” 
in s. 75, sub-s. (2), Railways Act, imply that a claim 
may be less than the value declared. When con- 
struing these words, the context is to be taken into 
consideration, the grade of the context being “she 
compensation resov€sable in respect of such loss, 
destruction or deterioration.” Inthe case of deteri- 
oration of a package or packages the whcle‘amougt 
sodeclared should not be recovered as damages. » 
e? at. 685 
—— 5. 78 (2)—False declaration—S, 78 (2), if 

applies—Consigyor, ifgdebarred from recovering 

morethan value of goods: 





Where the declaration given for the purposes of = 
athak . 


Rallways Act—concld. 
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s. 75 is false and when that representation isthe 
basis of calculation of percentage payable by way of 
compensation for increased risk*this i#material part 
of the declaration. account and description of the 
goods and hence-the second part of s. 78 applies and 
the consignor cannot recover more than the value 


of goods actuajly lost, in accordance with the 
valuation. SoRABJI DADABHAL v. B. N, Ry. Co., Lro. 
Pat. 685 


Rangoon Port Act (IV of 1905), s8. 65, 4 (12)— 
Bye-law promulgated in Notification No. 1, dated 
January 4, 1923, alleged to be made under s. 65-— 
Whether comes under powers conferred by sub-s. (1), 


sf 65—Traffic Manager, acting under bye-law— 
Order must be in writing—Authority to exclude 
“wharves” only —‘Wharves'- whether includes 


pontoons, jetties etc.—Dejinition of wharves 

published in Notification 1, of January 4, 1923, 

whether ultra vires—Person using public landing- 

places—Whether offence under Penal Code (Act 

XLV of 1860), s. 447. 

It would require a very wide construction of the 
provisions of s. 65, Rangoon Port Act, to bring 
bye-law promulgated in Notification No, 1, dated 
January 4, 1923, and alleged to be made under s. 65 
within the powers conferred by any of the clauses 
of sub-s. (1) of that section. This bye-law merely 
authorises the Traffic Manager by an order in writ- 
ing signed by him personally, to exclude persons 
of a certain category from the wharves the authcrity 
conferred upon him by the bye-law in question 
is to exclude from the wharves oaly. The expres- 
sion “wharf” is defined in cl. (12), s. 4, Rangoon 
Port Act, and it does not include pontoons, jetties, 
and other premises belonging to the Port Com- 
missioner. It is also defined in cl. fe), bye-law 
No. 1 of the bye-laws published in Notification 
No. 1, dated January 4, 1923, but in so far as this 
second definition differs from or alters or amplifies 
the definition contained in s. 4 of the Act, it is 
plainly ultra vires. Furthermore, the bye-law autho- 
rises the Traffic Manager, to exclude those persons 
only whom he considers to be undesirable. From - 
the terms of the bye-law itself, it is plain that it . 
contemplates and intends that the Traffic Manager | 
shall personally be satisfied that the person against 
whom it is proposed to issue an order is an “un- 
desirable” before be issues an order under the 
bye-law. 

The Commissioners for the Port of Rangoon are 
not the absolute owners of the property vested in 
them, but are in possession thereof subject to the 
provisions of the Rangoon Port Act and consequent- 
ly, the Port Commissioners have no right, apart 
from the provisions of the Rangoon Port Act and 
the bye-laws legally made thereunder, to exclude 
any member of the public from using public land- 
ing places. Sarsarasu V. EMPEROR Rang. 235 
Ratificatlon—LEssentials of. 9 

The first essentialto the doctrine. of. ratification, 
with its necessary consequence of relating back, is 
that the agent shall not be acting for himself, but 
shall be intending to bind a named or ascertain- 
able principal. IMPERIAL BANK or CANADA ~v. Mary 
Victoria BEGLEY PO 295 
Recelver—apenditure incurred without sanction 

—Power of Court togive sanction Subsequently. 

Failure to obtain the previous sanction of the Court 
for disbursement of salaries, nothing futher, being 
shown, is not a gyfficient reason for disallowing 
such expenditure* The Court’s sanction may be given 
even after.the thing is done provided the Court ie 
atisfied that it has been Well and properly done 


8 3 
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aor, 
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and if the Receiver shows the expense incurred upon 
his own responsibility to have been necessary and 
such as would have been authorised by the Court 
hadeapplicatio& been*previously made, he will be 
reimbursed for such outlay as if previous authority 
had been given. The points to be considered in 
such a case are: (a) Did the Receiver actually 
incur the expenditure or any part of it and (b). 
In view of the nature and extent of the work, was 
he justified in incurring any expenditure, and if so, 
what would be the proper amount to be allowed. 
P. P. P. Curpampara Napar v. K. P. C. MABALINGA 
Napar “ Mad. 968 


Insolvency Court appointing Receiver of 
mortgagor's property—Subsequent appointment of 
Receiver in mortgage suit—Hffect of —Such sub- 
sequent appointment, if will be set aside. 
Considerations which apply in a suit between 

the mortgagee and his mortgagor may differ con- 
siderably from the considerations which arise where 
the interests affected are not of the mortgagor only 
but also of the mortgagor's creditors. The ap- 
pointment of a Receiver in the mortgagee’s suit will 
have the effect of depriving the creditors in the 
insolvency proceedings of the benefit of the usufruct 
of the mortgaged property although the mortgagee 
has not yet obtained a final decreein the mortgage 
suit, Therefore,the appointment of a Receiver ina 
Mortgage suit subsequent to the appointment of a 
Receiver in insolvncy, will beset aside, GooauraNn 
SINGA Onowpaury v. RAMBALLABA Das Put. 811 
——-Proof of embezzlement, if  nevessary— 

Discretion in appointment. 

It is not necessary for the appointment of a 
Receiver that proof should be forthcoming of any 
embezzlement or mismanagement. The appointment 
of a Receiver is a matter of discretion. Bisawa Natu 
Saran SINGA V. BISAAMBIAR Nata Srivastava 

Oudh 204 
Receiver appointed — Effect — Dispossession 
of person in possession, 
As soon asa Receiver is appointed, and property 








-is taken possession of by him, the property passes 


out of the -possession and custody of the other 
person. Even where the person in possession is 
himself appointed the Receiver, the character of 
his possession changes and his liability is of a 
different nature, as he becomes an officer of the 
Gourt and holds possession of the property on its 
behalf. But his dispossession would be only con- 
structive and not actual, ANANDI Lar v. Ram 
Swarup All. 481F B 


Record of Rights—Entries in—Whether can form 
basis of title. 

‘Entries in the Revenue Records are fiscal in nature 
and cannot form the basis of a title. Hayat Mosam- 
wap v. Nraz MOHAMMAD Pesh. 594 

Presumption of correctness — Entry 
challenged —Onus to prove contrary. 

The onus of proving that an entry in a Record 
of Rights is wrong ison him, who challenges its 
correctness, SURENDRA Natu MAZUMDAR v. HARIPADA 
SARDAR : ' Cal. 440 
Registration — Decree as whole, dealing witha 

properties other than those in sutt—Registration. 

he dqcree as a whole is not compulsorily re- 
gistrable, and it does not matter if properties 
other ‘than those in suit are also dealt with in if 
Guavram Daun Kuan v. HABIBULLAH Kuan Pesh. 64 
—Mortgage-deed— Mogigage of two properties 
situate in two Districts—One forming small portion 
in value = Deed rggistered in place where such 
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property is situate —Registration, validity of~ 
Intention—Limitation 'e ° A 
Where a mortgagor mortgages two properties ons 
consisting of a house and the other of som> shares 
in a certain village and both the properties ale 
situate in different Districts, and the house is in- 
cluded inthe deed mainly with the intantio® of 
getting the registration done in the place where it 
was situated, the mere fast, that the hw ig of 
small value compared with the village shares ig not 
sufficient to invalidate the registration. If the par- 
ties to the mortgage intended that this house should 
not form part of the mortgaged property and insert- 
ed it inthe mortgage-deed without intending that 
any interest in it should be transferred, then, no 
doubt, the insertion of the house in the mortgage- 
deel would have been fraudulent and the registra- 
tion invalid, If, however, they intended that the 
house should form part of the mortgage security, 
even though its value was slight, the registration 
was valid, and the fact that they inserted the house in 
the mortgage-deed mainly with the intention of gett- 
ing the registration done in a particular place would 
not invalidate the registration. The question of with 
what intention they inserted the house in the mort- 
gage-deed isa question of fact, and in thz absence 
of any pleading that they intended that this house 
should not form part of the mortgage security it is 
not open to defendants to say that there is evidence 
on record showing that there was such an intention, 
Gora Prasap v. DINDAYAL SINGH Nag. 961 
Registration Act :XVI of 1908), 5. 2 (6). Sze 
Transfer of Property Act, 1882, s. 54 418 
5.17, Sse Registration Act, 1903, s. 49 64 
s.17—Interest of mortgagee in immovable 
property—Transfer of—Registered deed, necsssity 
A mortgage is a transfer of an interest in immov- 
able property, and the interest of a mortgagee is 
immovable property. Consequently, such an interest 
can only be transferred by registered deed. It 
makes no difference that the mortgage is ona by 
deposit of title deeds. BANK or OHETTINAD, LTD 2. 
Ma Ba Lo Rang. 645 
—s. 171). Sez Transfer of Property Act, ae 


s. 54 











s. 17 (1)—Scope of s. 17 (1)—Prohibitory or 
sections of Registration Act—Construction 





penal s 

should be strict. ; ; 

It is not only non-testamentary instruments which 
create any right, title or interest that must be re- 
gistered but also non-testamentary instruments 
which purport to create any right, title or interest. 

The strictest construction should be placed upon 
the prohibitory and penal sections of the Registra- 
tion Act, which impose serious disqualifications 
upon the non-obsefvance of the rules of registration 
and unless a document is clearly brought within the 
purview of the Act, non-registration is no gar to 
its being acted upon or received in evidence, and 
in case of doubt the benefit of the doubt should be 
given to the person who wants the Court to act 
upon or receive it in evidence. Firm HASSANAND 
NARAINDAS V. JODAOMAL O..ENGOMAL _ Sind 455 
ao 38. 17 (1), (2) (vl), 49—Award in pursuance 

of reference under pura. 17, Seh. II, Civ Procedure 

Code (Act V of 1903), eWwhether compulsorily 


registrable—Decree thereon, if also compulsorily 
istrable. 
age pade in pursuance ofa refereno3 filed 
in Cou®t under para. 17, Civil Procedure Oude, pur 
porting to create & mora a tae a paar 
so of val ay ais 
able property of value@t Ha, 100 or upwar not 


Tai 


_@ 
Ragistration Act—contd. 


compulsorily registrable. The award or decree 
passed ip terms thereof* need ‘not be registered, 
after the decree has been passed for it is not based 
in any compromise. The award merges into tLe 
deciee, and unless it can beheld that an award 
made with the intervention of the Court is a com- 
promise within the provisions of cl. (vi) of s. 17 (2) 
Registration Act, the exception in that clause will 
not apply. Frem HASSANAND NARAINDAS V. JoD.OMAL 
ULENGOMAL Eind 455 FB 
s. 17 (2), cl.(6)—Mere passing of decree in 

accordance with compromise — Whether makes 

all its terms part of decree. g 

The mere passing of a decree in accordance 
with the compromise is sufficient to make all its 
terms a part of the decree. Therefore, where a 
decree is passed in accordance with the compro- 
mise, it make the whole compromise a part of the 
decree so as -to ‘bring the exemption in cl. 6, of 
8, 17 (2), Registration Act, into operation. GHhULAM 
Daun Kuan v. HABIBULLAH KAN Pesh. 64 
-———-88. 17, 49—Mortgage by deposit of title 

deeds—Document constituting bargain between 

parties-~Document is inadmissible in evidence to 
prove mortgage unless registered—Oral proof of 
mortgage is inadmissible. 

Where, upon a mortgage by deposit of title deeds, 
a ‚document is drawn up constituting a bargain 
between the parties, the document is not admissible 
in evidence to prove the mortgage, unless it is 
registered under the Registration Act and oral proof 
of the mortgage is inadmissible, 

A made an application for loan to s Bank stating 
that he had already deposited with the Bank the 
title deeds of the property. The local Board of the 
Bank sanctioned the loan, provided A executed a 
promissory notefor the loan and also deposited 
the title deeds of the property as additional securi- 
ty. An agreement was executed between the parties 
reciting that A had received the loan on the security 
of the title deeds andtnat he would, wnen so re- 
quired, and so long asthe amountremained un- 
paid, execute a usual mortgage of the property 
comprised in the title deed. A later on, wrote a 
letter tothe Bank thatthe title deeds would re- 
main withit as equitable security for the due re- 
payment of the loan: 

Held, that the application by Ato the Bank did 
not establish any equitable mortgage of the property 
in favour of the Bank; 

Held, also, that the agreement executed by A and 


— 





. ° the letter subsequently written by him to the Bank, 


‘ere inadmissible in evidence for want of registra- 
tion, Gorau Das v. PEOPLES Bank or Nortokrn 
JNDIA, LIMITED, SARGODHA Lah. 709 
———— 88. 30 (2), 51—Document relating to 
immovable property executed at Delhi and 
„registered at Lahore under s. 30 (2)—Notice, when 
takes “effect. ` 
Where a document relating to immovable pro- 
perty situate at Delhi, is registered under s. 30 (2), 
Registration Act by the Registrar at Lahore, it 
would not amount to a notice unless a memoran- 
dum of the instrument is entered in the files by 
the Registypr's Office at Delhi under s. 51 of the” 
Registration Act, BeN@ges BANK, LTD. SasaRanPuR 





y. HAR PARS AD Loh. 69 

8,47. Sze Transfer of Property Act, 1852, 

:B. 58-A. 845 
am 8, 49, e 

Bes Registration Act, 1908, 8,17 709 

bE kagistration Act, 180848. 17 (1) 455 

e #BEE Tragsier of Property Act, 1882, 5. 54 418 


INDIAN CASES 


F936 


Registration Act— cencld. 


——* ss 49,17—Rule ins. 49, if one of adjective 
law—Do.ument not registrable at time of execution 
—S. 49, if rules them out at tiene of production. 
The rule in s 49, Registration Act isnot that? of 

adjective law. Section 49 isas mucha portion of 

substantive law as s. 17, and they go hand in hand. 

Section 49, will rule out only the documents which 

were registrable under s. 17, and s. 49 dues not go 

beyond s. 17 and does not rule out documents at 
the time of their production which were not re- 
gistrable at fhe time when they were executed. 

GuuLaM Daup Kean v HABIBULLAH Kuan, Pesh. 64 

s. 51. Ser Registration Act, 1803, 5. 30 cae 





Rent—Assessment of fair rent—Jurisdiction of 
Court, how far restricted — Courts have no 
jurisdiction under general law to make contract 
between parties. 

No Court in Bihar or any other part of India, 
has any jurisdiction whatever to assess fair rent 
except in cases governed by the Bengal Tenancy 
Act. No Court has under the’ general law jurisdic- 
tion to make a contract between the parties. An 
assessment of fair rent is tantamount to making a 
contract between the parties, and any Court attem pt- 
ing to exercise such a jurisdiction would have 
jurisdiction only under statute. If the plaintiffs 
make out their title to the land, they are entitled 
to sue for use and occupation; but every time they 
go to the Court making such a claim they must 
prove the value of such use and occupation. Jat 
Narain Lab v. KASHI LAL Pat. 136 
Res Judicata —Appeal by defendant—Plaintiff'e 

application to withdraw with permission to bring 

fresh suit—Appeal and application allowed— 

Plaintiff's subsequent ‘suit on same grownds—Held, 

not barred by res judicata, 

The defendant filed an appeal which was heard 
and the plaintiff-respondent applied for permission 
to withdraw the suit, with a right to bring a 
fresh one regarding the same subject-matter aad 
the Court passed the order allowing the application 
and allowed the appeal also. Subsequently the 
plaintiff filed a suit on the same grounds as previ- 
ously and the defendant raised the plea of res judi- 
cata: 

Held, that though the order of the Court regard- 
ing withdrawal was irregular, it was not without 
jurisdiction. Consequently, res judicata could not be 
pleaded on the ground of the decision of the appeal, 
Goram KIBRIA v. PROMATiA Bavsan DEB Cal. 367 

Applicability to execution proceedings—Case 
decided and not dismissed for default—Order, if 

res judicata—Civil Procedure Code, 1903, s. 11, 

The doctrine of res judicata applicable to execu- 
tion proceedings does not rest ons. ll ofthe Code, 
and distinctions are sometimes made between posi- 
tive decisions and mere dismissals for default, 
Where there has been no dismissal for default but 
on the contrary the question whether A was not 
the representative of B which was directly raised 
by the respondent, was dealt with by tae Court 
-and decided adversely to the respondent, it is im- 
possible to ignore the force of that decision, whe- 
ther right or wrong, as res judicatu on general 
principles. Kuartar Saan v.S.yam LAL BINGA , 

*Pat. 38 
o————-Application of rule--Civil Procedure Code 

“(Act V of 1908), s. 11, whether exhaustive— 

Application of principle 10 insolvency proceedings 

—Held on facts MAS application under s. sy 
` Provincial Insolvency Act (V of 1920), was barred 

by principle of res judicata, © ' 

. 8 H 
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Section 11, Civil Procedure Code, is not exhaustive 
of the law of res judicata, and the 
principles underlying the rule can be invoked in 
reference to matters on which the section is silent 
or with regard to proceedings to which it does not 
st : 
in terms apply, but as regards matters specifically 
provided for in the Code, the Courts are bound to 
limit the operation of the rule in accorflance with the 
conditions laid down by the Legislature and have 
no power to ignore the express provision of the 
Statute in order to give effect to general 
principles e 

Where the decision in the former suit was 
passed by the Subordinate Judge, who was 
competent to try the question of title as between 
parties and after adjudication of one of them as 
insolvent, the Official Receiver, had been im- 
pleaded with the permission of the Court, it is 
not open to L who wasone of the parties in the 
previous suit to raise the same matter once again 
on an application under s. 4, Provincial Insolvency 
Act, before the Insolvency Court, which has con- 
current jurisdiction with ordinary Civil Courts to 
try questions of title relating to property, alleged 
to belong to the insolvent, This, of course, is not 
uader the provisions of s. 11, Civil Procedure Code 
which does not in terms apply, as the proceed- 
ings before the Insolvency Court are not a ‘suit 
within s, 11, Civil Procedure Code, but under the 
g neral principles of the rule of res judicata. LAgORI 


SINGH v. OFFICIAL RECEIVER, SIALKOT | Lah. 520 
—-—~—Civil Procedure Code (Act V of 1908), s. 11, 
Expl (vi), O.I, r. 8—Former suit not in re- 


Presentative capacity—Decision therein, whether 


can bar subsequent suitin representative capacity - 


Exception to this rule, 

In a representative suit, instituted under O. T 
r. 8 of the Code of the Civil Procedure, the 
dezision in a former suit does not operate as res 
judicata by force of s. 11, Exp, (vi), unless the former 
suit wae instituted in compliance with the above 
Rule, namely, by permission of the Court, the Court 
giving notice as therein prescribed to all persons 
interested. But to this there is possibly an excep- 
tion, where the former suit having been litigated 
bonu fide on behalf of the plaintiff and others with 
a ccmmon right, the omission to comply with the 
tule has been inadvertent, and no injury therefrom 
has been sustained by the plaintiff in the second 
euit. Where, therefore, the plaintiffs in the former 
sait preferred to fight out the case in their ind- 
vidual capacity and not on behalf of the numerous 
other persons who, in common with them might 
hive been affected by the acts of the defen- 
dant complained of, it cannot be said that the omis- 
sion to comply with r. 8 was due to “inadvertence” 
ani under these circumstances, the case cannot fall 
within the “possible exception” mentioned above, 
Magan Nara v. HARBANS Srnaa Lah, 817 
— Constructive res judicata. See Execution 

. a . a 34 

; -Plaintiff tn previous suit suing in different 

capacity—Matter in subsequent suit, not directly 

and substantially in issue in previous suit—Res 
judicata, if applies. $ 

Where ethe capacity in which the plaintiff in the 
previous suit from whom the plaintiff in the sub- 
sequent suit derives his right, was suing, was 
different, namely that of the alleged trustee, and the 
matter directly and substarttéglly in issue in that 
case was different from that in the subsequent case, 
the previofis decision does not operate as res 


8 || 
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— Principle of, if applies to restitution or 
application for execution of portion of decree— 
Restitution. 

Where the execution of the decree has beên al-. 
lowed to proceed without any objection by the 
judgment-debtor which was open to him and which 
he had opportunity to make in such proceedjngs, 
he is not entitled to raise such objection in sub- 
sequent execution proceedings as the principle of 
res judicata debars him from doing so. : But this 
principle does not apply to restitution or even to 


an application for execution of a portion of the 
decree PUNJAB, NATIONAL BANK, Ltp. v. Frere 
WNANHEMAL-JANKI Dass Lah. 97 


Suit for rent—Defendants alleged to be in 
possession—Dismissal of suit—Subsequent suit for 
rent or in alternative for assessment of fair rent, 
held barred, 

A suit was filed claiming that the plaintiffs 
had a three-annas odd interest in a certain mahal, 
that the land, which the defendants were in posses- 
sion of, had fallen entirely within their patti, and 
consequently the plaintiffs were claiming rent as 
against the defendants in that action. The action 
was dismissed as the Judge came to the conclu- 
sion that the case that the land for which the 
plaintiffs were claiming ground rent had fallen 
entirely within their patti, was not made out and 
the action was dismissed. Subsequently the plaint- 
iffs brought another action claiming that they had 
a separate patti and the land was clearly within 
that pattt and that the defendants were in possession, 
The plaintiffs, therefore, claimed rent or, in the 
alternative, an assessment of fair rent: 

Held, that the latter suit was barred by rea 
judicata. Jat Narain Lau v. Kasur Lan Pat.136 

Tenant executing mortgage in favour | of 
appellant—Landlord having charge on property— 
He not claiming priority but admitting mortgage 
and thus suffering award against him—Whether 
res judicata~Landlord executing money decree 
No mention of his charge in proclamation—No 
prejudice—Held, no estoppel. 

If the landlord, having a charge on the property, 
was made a party in the procesdings arising out of 
the mortgage executed by his tenant, in favour of 
the appellant, which resulted in an award in the 
appellant's favour, it is clearly incumbent on him 
as a person holding a right superior to that of the 
appellant to have asserted his right of priority. 
Where, however, he abandons his position as a 
prior charge hoider and acespts the position of that 
of a representative of the tenant and in that capaci- 
ty admits the lialfility on the mortgage and suffers 
an award to be passed against him, the award 
which finally disposed of his rights in the Wyoperty 
must operate as a res judicata to preclude him from 
falling back on his superior rights which he deli- 
barately discarded: 

Held, that where the landlord does not specify 

“his charge in the proclamation of sale held in exe- 
tion of the simple money decree *which he had 
obt@ined against his tenant, ,the landlowd's failure 
not having prejudiced the appellant, there is no scope 
for urging the rule of estoppel against ths landlord. 
e Soorety QULLON, Tass, & Digrricr Hossancapap v. 
DANBAJ a car Nag. 903 
Restitution © See Res judicata 9 
Review—Judgment based on misapprehension of 
nature of attachment —Jydgment, if «can be 
reviewed. : . 5 


e . 


lexxiv 
4 J 
Review—conceld, 


Wherg the decision’ of the Judge, which is sought to 


` bereviewed, is based on obvious misapprehension 


of the nature of attachment, there are sufficient 
reasons forreview. GURDIAL SINGA v. Kazan OHAND 


Lah. 374 

Revigion. Sez Arbitration Act. 1899, s. 19 854 
——— Case of small cause nature—Appeal and 
cross-objection—Second appeal—Appeal not com- 
petent—Whole litigation before High Court—Revi- 
sional jurisdiction, if will be exercised—Practice 
of Patna High Court—Provincial Small Cause 

Courts Act (IK of 1887), s. 25. 

Where, although no appeal lies from the deci- 
sion of a Subordinate Judge in a suit of a small 
cause nature within the pecuniary limits of his 
jurisdiction and no cross-objection lies, when the 
whole litigation is before the High Court it may well 
be considered in the light of the powers of the High 
Court under s. 25 of tne Provincial Small Cause 
Courts Act. But it is not the practice of the Patna 
High Court to exercise such powers or revisional 
powers when it has arrived at the conclusion that 
the decision which is before it, is sound on the 
merits, When the decision of the District Judge 
is such as the Judges of the High Court would 
have been inclined to pass if the matter had come 
before them on the merits, they would not exercise 
any revisional or similar discretion in favour of 
the appellants. Brisnata Dutt v Barba KANTA Ray 

Pot. 133 
Judge's error one of law and due to fact of 
rules not having been published —Material 

- irregularity, if constituted —High Court wiil not 

interfere. 

When the error committed by the Judge was 
merely cne of law and due to the fact that the rules 
had not been published by the time the order came 
to be made, it cannot be said that the Judge has 
acted with any material irregularity or has exer- 
cised a jurisdigtion not vested in him when he 
committed an error of law in interpreting a section 
of the Act, and hence the High Court will not inter- 
fere in revigion, Ras NARAIN v, BINDRABAN 

All. 828 
nature of — Whether 





Order on award, 
interlocutory order. 
Where during the pendency of the suit the Court 

refers the question to arbitration, the arbi- 
tration proceedings are merely a ramification 
of the main suit which is still pending and 
which would be disposed of on the termination 
of these proceedings, The order of the Court passed 
on on award of the arbitrator is therefore an 
interlocutory order and no revision lies against it. 
Asa v. BRURAN ` Lah. 380 

Small cause suit—Question of law—Revision, 
if lies—Provincial Small Cause Courts Act (IX 
of 1887), s. 25,- 

Where the decision of the suit: involves the deci- 
sion of legal inferences to be drawn from the esta- 
plished faots, and the question is an important 
question c£law, a revision application does lie even 
if the suitis one of a small cause nature, SEORETARY 
or STATE v ATAULLAY KHAN 

Wong decisiong resulting in refusing to 
exercise jurisdiction—Revision, if lies. 

Where the District Judge undoubtedly had juris- 
diction to decide the correct amount of court-fee, ° 
but his decision on the point resulted in his refu- 
salto exercise jurisdiction in respect of th€ merits 
of the appeal before him and his decision was wrong: 
e Held,*that the dacision 6 resulted in refusal to 


*. ‘exercise jurisdiction vested in him and hence revi- 


° . 
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es 
sion was maintainable, MUKARAB Kuan v, Rap 
Nawaz Kuan Pesh. 462 


e e 

Sale—Instrument of sale containing stipulation§ by 

parties—Whether changes character of transaction. 

There ishardly any instrument of sale which 
does not contain some stipulations by the parties; 
and if the ad@ition of a covenant by the transferee 
would cnange its real character, it would be diffi- 
cnlt to find a transaction which could be held to 
be a sale. A covenant by the purchaser giving the 
vendor aright of pre-emption does not gonvert the 
sile into some other transfer, even though the 
transferee would, in the absence of such a covenant, 
have paid a larger pricefor the preperty, JAGAN- 
NATHA Rao v. MAHIPATI SURYA Rao POS 


Mortgage decree—Sale in auction—Compro- 
mise by which defendant was given property in 
lieu of payment—Payment not made—Mortgage of 
property—Suit to recover money by sale of mortgag- 
ed property — Transaction of compromise, if 
amounted to sale—Transferee, if can impugn 
character of transaction — Sale not set aside—E fect 
—Transfer of Property Act (IV of 1882), ss. 54, 
55 (4) (b), 109 —Charge—Seller' s charge on property 
for purchase money -Enforcement of—Civil Pro- 
cedure Code (ActV of 1908), O XXXIV, r. 15. 
After a village was sold in pursuance of a mort- 

gage decree and purchased by the decree-Holder, 
it was arranged between the auctioa-purchaser and 
the defendant minor's mother that the latter should 
pay a sum of money for purchasing the village. A 
compromise petition was filed and sanctioned. As 
the defendant's mother was unable to find money 
for payment, she on behalf of her minor son, grant- 
ed a simple mortgage of the village as security for 
the price with her personal covenant for payment 
thereof. No payment was made to the mortgagee 
and he brought an action against the defendant 
who had attained majority and sought to recover 
tha money by sale ofthe mortgaged property : 

Held, that the transaction brought about by the 
compromise was a sale, and as the transferee agreed 
to accept such right, title and interest, as the 
transferor had acquired by the Court sale, he can- 
not be allowed to impugn the character of the 
transaction which alone enabled him to keep the 
property. Both parties intended the transfer in ques- 
tion to be asale, and in substance it was nothing but 
a sale. 

Held, also that under s, 55 (4) (b) of ‘the Transfer 
of Property Act, the seller was entitled toa charge 
upon the property in the hands of the purchaser 
for the amount of the purchase money and for in- 
terest thereon and this charge could be enforced by 
a sale of the property under s. 100 of that statute 
and under O. XXXIV, r. 15, of the Civil Proce- 
dure Code, as inthe case of a simple mortgage. 

Held, further that, as the defendant was a minor 
at the time of the transaction in question, he could 
not be held personally responsible for the payment 
of the debt and the plaintif was not entitled to 
recover the money from the “ general assets" of 


Pesh. 448, athe defendant, After the expiry of the statutory 


period for setting aside a sale, there is no person 
who could question the title of the auction-pur- 
chaser, anda certificate of sale granted* by the 
Qourt would in such a case be a formal document 
of title. In the absence ofan order setting aside 
the sale the Court ig bound to confirm it, and the 
law does not prescribe any special period for an 
application for an order of confirmation.eJAGANNATHA 
Rao v, MAHIPATI Surya Rao 


. 
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Bale of goods—Doctrine of reputed ownership, 
applicability, bP oe 

The doctrine of reputed ownership applies only 
"when the goods are proved to be in the possession 

of the insolent with the consent of the true owners 

and a countermanding order to deliver the goods 
eto the vendor re-verts the property in the vendor 
before it gets into ths possession of the insolvent 
and thus prevents ths applicability of this doctrine. 

NARAINDAS Trxampas Vv. OFFICIAL ASSIGNEE Sind 875 
: - First consignment purchased, unloaded in 

godown of vendee without paying freight before 

countermanding order given by vendor—Held 

‘consignment ceased to be in transit. 

Where the first consignment of the goods purchased 
by the ingolvent vendee had actually been unloaded 
in the godown cf the vendee without payment of 
freight before the countermanding order was given 
by the vendor, the right of the freight is waived and 
the consignment ceases to be in transit and the 
vendor has no right over it. NARAINDAS TIKAMDAS v. 
OFFICIAL ASSIGNEE Sind 875 
Mere non-payment of freight —Presumption. 

Mere non-payment of freight, although it some- 
times raises a presumption that the transit is not 
at an end, is not sufficient and each case must de- 
pend on its own merits. NARAINDAS TIKAMDAS v. 
OFFICIAL ASSIGNEE i Sind 875 
— Stoppage in transit—Vendee insolrent— 

Railway receipt made out in name of vendee both 

as consignor and consignee—Right of stoppage, if 

lost— Goods not proved in possession of insolvent. 

The right of stoppage in transit is an equitable 
right which arises wholly frem the insolvency of the 
buyar and, is based upon the plain reason of justice 
and equity that one man’s goods shall not be applied 
to the payment of another. The right continues so 
long as the goods are in the possession of a carrier 
or other bailee for transmission in his capscity as 
such to the buyer and are made deliverable to him 
and it is immaterial whether the document obtained 
from the carrier or other bailee for transmission of 
goods is made out in the name of the buyer both 
as consignor and as tonsignee of the goods or not, 
provided of course the goods are delivered for trans- 
mission by the vendor and not by the buyer. 
Narainpas TIKAMDAS v, OFFICIAL ASSIGNEE Sind 875 
Sanad, effect of. 

It has not been authoritatively laid down that 
whare a man holds a sanad, the rules of the sanad 
constitute part ofthe ordinary law to which that 
person is subject gua the property covered by the 
sanad.. Mata Bakusa SINGH v. AJODEIA Bak: sa 
SINGS Oudh 770 
Second Apreal—Finding of lower Appellate Court 

that garties are governed by Hindu Law of 

succession—Wheiher one of fact—High Court, 
if will. interfere when evidence is legally insufficient 
to prove custom, 

Where the lower Appellate Court has taken into 
account both oral and documentary evidence and has 
recorded a clear finding that the family of the par- 
ties is governed by the Hindu Law of succession, 
this finding should be accepted as a finding of fact 
when it is not vitiated by an error of law. But the 
High Court will interfere if the evidence is legallys 
insufficient to establish a family custom. JAFFO v. 
Cayrta All.650 

Question whether a tenancy is permanent— 

Question depending on proof of local custom» 

Question, if to be decided in second appeal. 

The proper effect of a proved fact being a ques- 
tion of law, the question * Whether a tenancy is 
permanent @ precarious is, in cases where the 
question depends o1?proof of a loca] custom, a legal 
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inference from facts afd not itself a euestion of 
fact, and accordingly the Court in second appeal 
must decide the case for itself on the facts found 
by the lower Appellate Court, instead of saying 
that the Courts below were at liberty to presume, 
if they thought fit, that the interest in question wa ` 
of a permanent character, Jucesa Cuanpra Bose x, 
MAQBUL Hussain Pat. 415 
Set off See Civil Procedure Code, 1908, 8.4f 618 
Shipping. Sze Bill of lading 697 
Sikh Gurdwaras —Udasis, whether Sikhs. 

Udasis are not Sikhs for the purpose of the Sikh 
Gurdwaras Act, and the change in the definition of 
Sikh inthe Act, by amending Act III of 1930, does 
not affect their position. 

No general presumption can be drawn that the 
Udasis are generally recognised as Sikhs, from the 
facts that they not only pay special reverence to the 
Adi Granth but also respect tha Granth of Gobind 


Singh and attendthe same shrines as the Sikh 
generally. MUKAND SINGA v. Puran Das Lah, 727 


Sikh Gurdwaras Act (VIII of 1925), s. 8— 
Nirmala Sants, whether Sikhs—Their habit of 
learning Sanskrit, whether inconsistent with 
Sikhism—Udasis and Nirmalas—Held, that the 
institution in question was Sikh Gurdwara. 
Nirmalas can only be described as Sikh priests. 

The Nirmala Panth was started by Guru Gobind 
Singh, the 10th Guru. They are not a body like the 
udasis who broke off from Sikhism before Sikhism 
had reached its final stage. They were really 
meant to be the theologians of the 10th and last 
Guru. For that purpose he sent the first members 
of the order to Benares to learn the Hindu serip- 
tures so as tobe able to meet the Hindu theolo- 
gians on their own ground. It may be that by 
means of that training they have certain leanings 
towards some of the sacred Hindu books but they 
are first and foremost Sikh priests. The fact, 
therefore, that these persons were lefrning Sanskrit 
in an institution, doesnot go to show that the 
institution was not a Sikh Gurdwara: 

Held, that the institution in question, at Sangat- 
pura, Tahsil Moga, District Ferozepore, is a Sikh 
- Gurdwara. BISAKHA SINGH v. Bocna SINGH 

Lah. 515 
S. 16— Presence of Granth Sahib, whether 
inconsistent with institution being udasi dera, 

The presence of the Granth Sabib in an institution 
is not inconsistent with the institution being an Udasi 
Dera. MUKAND SINGA v. Puran DAS Lah. 727 
——— ss. 16 (2) (Il), 2 (a)-That institution is 

Gurdwara, how proved—~Held, that institution at 

Kamalia, in Montgomery District, known as 

Dharamsala Saiadaswalt was not Sikh Gurdawara, 

In order to succeed in proving that a Dharam- 
sala isa Sikh Gurdwara under the provigions of 
s. 16 (2) (iti) of the Sikh Gurdwaras Act, the peti- 
tioners have to prove both that the Dharamsala 
was being used for public worship by Sikhs before 
and at thetime of the presentation of the petition 
and that it was established for this purpose, 

Held, that an institution at Kamalia in Mont- 
eomery District, known as Dharamsaia Sindaswali 
was used for public worship®by Sikhs before and 
at thetime ofthe presentation of the petition but 
it was not proved that this institution was estab- 

“lished for public worship by Sikhs. Muxanp SING% 

v. Po Dase Lah. 727 

Sind Intumbered Estates Act (Imperial xx of 
1896), ss. 28, 29— Restrictions imposed b 


sections, if apply to Reirs of person geiging prowe ,°* 


tection, 


a . 


\exevi' 
4 


Sind Incumbered Estates Act—concld, 


Both s% 2Rand 29, Sind” Incumbered Estates Act, 
impose a restriction upon the Thakur, Jagirdar 
or Zemindar to whom the estate is restored. These 
sections contain no provision that tbe Thakur or 
Jagird&r or Zemindar on whom a restriction is im- 
posed should be the very person who had obtained 
.protection under the Act and not his heir or heirs 
ag the gase may be. 

Where the management of the estate of a Zemindar 
who had obtained’ protection under the Sind In- 
cumbered Estates Act, continued for two years 
after his death, andthe estate was subsequently re- 
stored to his heir: 

. Held, that the disability of alienating the restored 
property beyond his lifetime which would have 
attached tothe Zemindar had he been alive at the 
date of restoration, equally applied to his heirs. 
BAER MROAMMAD KHAN T, AHMED Kean Sind173 


8. 29— Person granted protection to whom 
lands not paying minimum assessment are restored, 
whether comes under s. 29-S, 29, if forbids 
partition of estate among restored Zemindars. 
The person who is grantel protection and to 

whom lands not paying the minimum assessment 

are restored comes withinthe purview of s. 29: 

and such a persen cannot alienate the restored prop- 

erty beyond his lifetime and thus undo the very 
object for which he was granted protection. SHER 

MOHAMMAD Kean v, AHMED Kran Sind 173 

s. 29— Restrictions under s. 29, if apply 
to share of co-heir, subsequently transferred to 
Zemindar at partition. 

The restriction contained in s. 79, extends only 
to the legitimate share of the alienor in the land 
restored to him and to hisco-heirs jointly, and not 
to the share of his co-heir which is subsequently 
transferred to him at a partition between him and 
his co-heir, Ser Mosaumep KRAN v. AHMED KHAN 

e Sind173 

Sonthal Parganas Justlce Regulation (V of 
1893), s.10—Trial in Sonthal Parganas Justice 
Regulation (V of 1893), s. 10—Meaning of. 

The provision in s. 10 of the Sonthal Parganas 
Justice Regulation that “trial of suits is to be 
“regulated” by the Code includes all the essential 
matters governing the hearing of a cause, includ- 
ing the preliminary matter of the competence of the 
Court to entertain it. The Code, therefore, supplies, 
not only what may be called procedural rules, but 
also the rules governing jurisdiction. Nrisincua 
OLARAN NANDY v. RAJNITI PRASAD SINGA PG 49 


Sonthal Parganas Settlement Regulation (IH 
of 1872), ss. §, 5-A—S. 17, Civil Procedure Code, 
if extends to Courts establishéd under Bengal, 
Agra and Assam Civil Courts Act. ; 
The ode including s. 17 is undoubtedly in 

force in the Bhagalpur District, and consequently 

its operation extends also to the Courts establish- 
ed in the Sonthal Parganas under the Bengal, Agra 
and Assam Civil Courts Act. NRISING4A OBARAN 

Nanpy v. Rasniti PRASAD SINGH PC49 

s. 5-A—Settlement Oficer, when can transfer 
suit—Su@ filed in bjs Court—Power to transfer 
to Civil Court. e a 
The language of the statute empowers the Settle- 

ment Officer to transfer the case t? a competent o 

Hivil Court established under the Civil Oourts Act, 

aid the Court of the Subordinate Judge gt Gaya 

is certainly such a Court. It is true that that 

Court is not subordjnate tg the Settlement Officer 
nd mayenot be bound to obey his order, But 


this is'a mere matter of comity between the two 
e 
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Sonthal Parganas Settlement Regulation— 


concld» 


Courts and cannot affect the 
Subordinate Judge. e 

A suit instituted in a Settlement Officer's Court 
can be transferred to a Civil Court if that Court. 
would have had the competency to try it but for 
the passing of @5 of the Sonthal Parganas Settle- 
ment Regulation. Nristnepa CHARAN NANDY 4. 
RAJNITI PRASAD SINGA PC 49 
Specific Reilef Act (lof 1877),s.42. Ses Indian 

Patents and Designs Act, 1911, s 9 (2) (3) 997 
——- st, 42—Suit for declaration of title— 

Defendant not in possession—Relief for possession 

not asked—Frame of suit, if proper. f 

Where the defendants are not in possession the 
plaintiff cannot ask the Court for dispossessing the 
defendants and under these circumstances the relie 
for declaration only which the plaintiff claims is not 
obnoxious to the provisions of s. 42 of the Specific 
Relief Act. The plaintiff need not frame the plaint 
as one for possession. Imas Brary. ABDUL RASMAN 

A Lah. 924 
—§— s. 45. Sex Certiorari 997 
Stamp Act (il of 1899), s. 2 (5)—Agreement to 

deliver grain—Delivery essential element—Agree- 
ment, if bond. 

An agreement to deliver grain or agricultural 
produce where delivery is an essential element of 
the sale of goods or merchandise cannot be said 
to be a bond. The definition of that term given 
in s.2(5) clearly contemplates cases in which the 
agreement is merely to deliver grain or other agri- 
cultural produce which is the principal if not the 
sole obligation incurred under the agreement,“ 
Where, however, delivery of grain or other agri- 
cultural produce is incidental ur merely ancillary 
to the obligation to sell grain or order agricultural 
produce, such agreement is not a mere bond, but 
an agreement tu sell goods, and the case falls not 
under Art. 15, but under Art. 5 sgo as to attract the 
application of Exemp. (a). In re REFERENCE BY 


jurisdiction of the 
. . 


Junior Secretary, Boarp or Revenue, U. P. 
ALLAHABAD All, 61488 
— ss. 2 (5) (17), 6, Sch. I, Arts. 15, 5, 


Exemp. (a)—Document having characteristics of , 
mortgage and bond each separable from other—S. 6, 
if applies. 

Where a document has the cheracteristics of 
both a mortgage and a bond, and its char- 
acteristic as a bond is wholly apart and separable 
from its characteristic as a mortgage,” the instru- 
ment fills the dual character of a mortgage and a 
bond, as defined in s, 2 (17) and s. 2(5', respec- 
tively, of the Stamp Act and s. 6, Stamp Act, 
becomes applicable to an instrument of this kind, 
and the highest of the two duties provided for by 
the Stamp Act is payable. 

The document in question was executed by A in 
favour of B. The latter had advanced to the exe- 
cutant of the instrument a sum of Rs. 40 apparent- 
ly some time before the execution of the document. 
The first stipulation contained in the document 
expressly mortgaged certain sugarcane crop belong- 


*ing to the executant and standing in certain fields 


mentioned in the document. The deed proceeded, 
to lay down that the executant would sypply the 
aforesaid sugarcane crop exclusively to the sugar 
works of B st a certain rate: : 
Held, that the particular covenant by which the 
executant agre3d to deliver his sugarcane crop” to 
‘the sugarworks wag a bond as defined in s,2 (5) 
and was chargeable under Ari, 15 andè s. 6 applied 
to the instrument; - 
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Stamp Act—concld. 
s 

Held, also that the document, taken as a whole, 
could not possibly be considered to be a mere 
aggeement ant Exemp. (a) under Art. 5 would 
not apply for the reason that it was not “exclusive- 
ly" an agreement for or relating to the sale of goods 
or merchandise. In re REFERENCE RY JUNIOR 
Secretary, Board or Ruvenvg, U, P. Agust ABAD 

All. 614 SB 

8. 33— Scope of —Documents nottendered in 
evidence—Nor party intending to tender them— 
Transliterations filed along with plaint in case of 
necessity—Necessity not arising— Judge, if can 
impound them and direct payment of duty and 
penalty. 
; Section 33, Stamp Act, provides that every person 

having by law or consent of parties authority to. 
receive evidence and personin charge of a public 
office except an officer of Police before whom any 
instrument chargeable, in his opinion, with duty is 
produced or comes inthe performance of his func- 
tions, shall, if it appears to him that such instru- 
ment is not duly stamped, impound the same. 

The mere production ofacopy of the document 
without an attempt to prove it or without an attempt 
to teuder it formally in evidence does not amount 
to the production of the document before the pergon 
concerned. Nor dues the document under such cir- 
cumstances come before the person concerned in the 
performance of his functions. 

Where the dccuments are never tendered in evi- 
dence and the party does not intend to tender them 
and their trausliterations are merely filed wih 
the plaint to be used. in case of necessity and this 

- necessity- has not arisen, the Judge’ is not compstent 
to impound the document and to direct the payment 
of duty and penalty under s. 33 of the Stamp Act, 
UJJAL SINGA-BUNDER SINGA V. Ar amp Yar Kean 


Lah. 560 
Sch. |, Art. 5, Exemp, (a). Ser Stamp Act, 
1899, s. 2 (5) < 614 
me ar — Art. 5 Exemp. (a), Art. 15. 
Sze Stamp Act, 1819, & 2 (5) (17) 614 
mont AKL 15, scope and applicability. 
Article 15 which provides for duty payable in 
respect of-bonds applies only where the instrument 
. is not- otherwise provided for, If the instrument is 
an agreement for-or relating to sale of merchandise 
or goods exclusively, even though it may also fall 
within the category of bonds, Art. 15.does not apply 
as Art.5, Sch.1 expressly provides for an instru- 
ment of this kind.- Article 15 is a residuary article 
applying only to such bonds as are not separately 
provided for in other articles. Inre REFERENCE BY 
JUNIOR Sgoretary, BOARD or REVENUE, U. P. ALLA ABAD 
All.614$B8 
Stay of sult—Inherent power of High Court— 
Interest of justice—Lease—Lessee covenanting to 
start working mine—Mine not worked—Suit for 
damages for breach of covenant—Suit by Secretary 
of Staie against lessor and lessee for declaration 
that lessor, had no title to minerals—Stay of lessor's 
sutt—Propriety of. 
nder a mining lease, the lessees covenanted to 
Btart the development of the prospective coal mine 
as soon as possibls after the c.mmencement of the 
terim of the lease. The lessor filed suits in respect 
of the leaSes claiming to recover from the lessee, 
by way ofdamages for breach cf the covenant ine 
respect of the cuinmencement of the working of the 
Mines. Ths defendant lessee pplied for stay of the 
hearing ‘of the suit pending ihe tlisposal of another 
suit by the Secretary of State against the lessor 
phd ‘its lessee for decfaration thatthe former had 





3 








LA x 


GENERAL INDEX 


iboe 
` 2 
Stay of sult—concld, 


no right tothe minerals and that the less had no 
valid title to them. The stay was declined: — . 

Held, that the case was one in which it 
was desirable that the lessor’s suit should be stayed 
pending the decision of the suit brought by the Secre- 
tary of Stats. BENGAL Coat Co., Lrp. v. BRIJDEN 
Narayan SING 1 Pat. 895 
Succession Act (XXXIXof 1925), s. 188-~Scope 

of—Whether can be invoked in cases to which Act 

does not apply. 

The rale enacted in e. 183 0f the Succassion Act, 
that knowledge ofthe rightto  élect shall in the 
absenc3 of evidence to the contrary bs presumed 1f 
the legatee has enjoyed for two years the benefits 
provided for him by the will without doing any aci 
to express dissent isan equitable rule which may 
be invoked even in cases to which that Act does not 
apply. SWARNAMBAL AMMAL V. SARADAMBALAMMAL 

Mad. 752 

S. 218—Letters of administration —Applica- 
tion by H and K, proved to have been duly adopted 
by deceased—M opposing it and claiming to. have 
been adopted—Court finding M's right forfeited— 

Court should no: decide M's adoption but should 

have granted letters toH and K. A 

M claimed to have been adopted by U ani his 
wife D some forty years before D's deeth. U died 
about fiveyears before D. H and K were adopted 
by D by after the death of U and about tio and a 
half years before she herself died. It was found 
thet M had originally been adopted as a keittima 
child, but had later forfeited his rights by either 
misconduct or entering the priesthood and had not 
been restored tothem. It was also found that H 
and K had been duly adopted by registered deed: 

Held, that the Court should grant letters to H 
and K jointly without deciding the question of M's 
adoption, as H and K jointly were entitled to a 
larger share of the estate than M and, therefore, 
jointly were to be preferred as holder§ of’ the letters 
in any event. The Judge's finding as toM's adop- 
tion was, therefore, superfluous, Mause Ba Tu v. 
Ma HLA Min Rang. 677 (b) 
—s. 255—Probdate Court, if concerned anly 

with proof of due  executron—Judge, if can go 

into validity of will with reference to Hindu Law, 

The Probate Court is concerned only with the 
proof of the due execution of the will. The Judge 
has no jurisdiction to go into the question of validi- 
ty of the provisions of the will with reference to 
Hindu Law under s. 255, Succ2ssion Act. Section 255, 
deals with those cas:3 wherein certain propertis 
have to be excepted from the letters of adminis- 
tration for special reasons. liaso Deviv. JAGTAMBHA 
Devi e Lah, 656 
——S. 373 (4)—Scope of—Widow and daughter 

applying for succession certificate —S. 373 G4), if 

applies, 

Section 373, sub-s. (1), Succession Act, is confined 
to cases where there are more applicants than one 
for a certificate andit appears to the Judge that 
more than one of such applicants are interested in 
the estate of the deceased. . 

«Where the daughter and the widow of*the-deceased 
applied for succession certificate : 

Held, thatthe widow took the estate of her hus« 
pond exclusively for the time being and the daugh- 
er could not be said to beintsrested in the estate 
at the time. Section 373 (B did 
apply. JAGTARAN KUER v. GAITRI DEBI 








not, therefore, 
Pat. 861 


+ Sult—Devolution of plaigiiy's interest during suit | 


=E fet. 7 
The plaintig who has instituted’a litigation may 


lexxvili <a 
4 . 
Sulf—zoneld. 


prosecute jt to its cinclusion notwithstanding a 
devolution of his interest in the property, The 
litigation will continue in his name for the benefit 
of his successor. Joti LAL Sas v. S EODHAYAN PRASHAD 
Sai Pat. 908 





Meaning of—Petition, if suit. 

A petition is not a suit, strictly speaking, it may 
be said that a proceeding which does not com- 
mence with a plaint, ard whichis nottobe treat- 
ed as asuit under any other Act of the Legislature, 
is not asuit, anda decision given therein is not a 
decree. ABDUL GANI SUMAR v. RECEPTION COMMITTEE 
OF TAE 48th Indian NATIONAL ConGREss Bom. 532 
Tenancy (Punjab)—Person in possession of land 

without ostensible title—Revenue Authorities re- 

cording him as cultivator—Presumption of tenancy. 

It isthə practice of Revenue Authoritiesin the 
Punjab to record a person, who is in possession of 
land without any ostensible title thereto, in the 
column of cultivator describing him asa tenant-at- 
will, and sometimes a remark is added mentioning 
the grounds on which the person in possession 
claims to be in possession. No presumption of ten- 
ancy necessarily arises insuch cases. Where, how- 
ever, in the column of rent paid by the tenant the 
amount of rent is mentioned and in subsequent. 
entries the amount of rent is not mentioned and 
what is recorded is that the amount is the same as 
the land revenue payable in respect of the land by 
the landlord to the Government on such an entry 
a presumption arises that the relationship of land- 
Jord and tenant existed between the parties 
GIRDHARI Ram v. QASIM , Lah. 592 
Tort—Seduction — Enticement of wife- Husband's 

suit for damages —Nature of suit—Grounds for 

action—Limitation for suit—Limitation Act (IX 

of 1908), Sch. I, Arts. 120, 22—Art. 120 governs 

suit. } r 

In the matter of seduction, the case of a wife 
stands on a dafferent footing from that of a servant 
or daughter because there is a contract of marriage 
between the husband and the wife. In the case cf 
seduction of the wife, the action of the defendant 
seducer infrjnges that contract of marriage, and on 
account of the infringement of that contract, the 
husband is entitled to damages. The husband has 
a right to the scciety of his wife, and the infringe- 
ment cf that absolute right by any other perscn 
jsa tort. It does not matter that at the time of the 
acts complained of, the huel.and was not rreient. 
Tt is not the mere depriving of a husband for a day 
or two ofthe svciety of his wife which gives rise 
to this action: it is the fact that the defendant has 
acted in a way towards the wife of the plaintiff 
which is illegal, and which he is not entitled to 
do. <A suit for damages for Unticement cf the 
plaintiff's wife is governed by Art. 120, Limitation 
‘Act, aid not by Art. 22, Sop.a Ram v. Tika RAM 

, sate All, 974 
Transfer of case—Three suits tried in_same Court 
by consent of parties—One_ judgment—Two appeals 
in District Court and one in High Court- Applica- 
tion for trans] er—Held, transfer was not feasible. 

Three guitg were heard together by consent of 

parties anf only one juggment was deliveied to gower: 
all these cases. But Separate appeals wese filed, 
two before the District Judge and one in the High 

a | 
eens it would be better when the | same type of 

evidence isto be ccnsidered that theso caigs should 
pe transfeired tothe High Court: 

e Held, that although many of the issues were the 
° game, yet one issue was specifically framed for one 
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suit and that particular issue being in question before 
the District. Court, it would not be feasible to tians.» 
fer that. Further, transfer could not be ordered as 
no hardship would arise if the appealwere net 
transferred. Sarva Prasan Sinea v. Ramsas AGAR- 
WALA Pat. 962° 
Transfer of Property Act (IV of 1882), s. 2 (©), 
Sze Transfer øf Property Act, 1882, s. 111 (d) 
829 


S. 3—Attestation — Witness signing from 
other side of curtain behind which lady sat— 
When suficient attestation. 

Whether a witness signs his name in*the pre- 
sence of the executant is in each case a question 
requiring full consideration of the whole circum- 
stances. Where it is clear that a pardanashin lady 
executing a deed if she had been minded to ses 
the witnesses sign could have done s> even if she 
did not actually see them through the curtain be- 
hind which she was sitting, it cannot be chal- 
lenged on the ground of want of due attestation 
as required by s. 3, Transfer of Property Act. 
KUNDAN LAL v. MUSJARRAFI BEGAM 
ss. 3, Expl. (1), 58, 100—Mortgage.. and 

charge—Distinction — Charge, when amounts to 
mortgage. 

The words ‘transfer of an interest’ in s. 58, 
Transfer of Property Act distinguish a mortgage 
from a charge. In a charge no right in rem is 
created but the right is something more than a 
personal obligation, for it is a jus ad rém, that is, 
a right to payment out of property specified, while. 
a simple mortgage is a right in rem. Thera is 
thus very little difference between a charge anda 
simple mortgage except that a charge is only good 
as against a subsequent transferee with notice. Ths 
distinction between the two forms of instruments 
being thus very slight, the question must in each 
particular case be decided on the facts thereof. 
It may be- said, however, that when a charge is 
created by act cf parties, the specification of the 
particular fund or property negatives a personal 
liability and the remedy of the holder cf the charge 
is against the property charged only. When there 
is in addition 8 personal covenant, the security 
will become collateral to that personal covenant 
and the security would in that case appear to 
become ə transfer of a right of sale to support 
the personal covenant and as the right of sale isa 
right in rem, the transaction would be a mortgage. 
For this reason the absence of a personal liability 
is the principal test that distinguishes a charge 
from a simple mortgage. Benaras BANK, LiTD,, 
SA..ARANPUR v, Har PARSAD Lah. 69 

—3, 4. Sez Transfer of Property Act, 1882, 

S. 107 - 501 
——— s, 53-A—S. 53-A, applicability — Completed 

agreement, necessity of—Tranferor, when debarred 

from enforcing against transferee, 

In order to attract the provisions of s. 53-A which 
is based on the English doctrine of part perform- 
ance, it is necessary that there should be a com- 
plete agreement and that possession be delivered 
in part performance of that agreement, 

e section 53-A, Transfer of Property Act, does not 
provide that under the circumstances stated therein, 
a good title passes to the transferee. Itpnly Says 











It was urged that forthe convenience ofthe that the transferor shall be debarred from enforcing 


against the transferee and persons claiming under 
him any right in respect of the property of which 
the transferee has taken possession. Kuonwar Line 
` & Stony Co., LTD, v. SEORETARY OF STATE Pat, 501 
ww 6, 53-A —Registratione Act (XYI of 1908), 


. $ 4 
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s. 47—Lease—Lease not registered~ Landlord, if 

can claim rent either under s. 53-A, Transfer of 

Property Att, or 8°47, Registration Act. 

Neither under s.53-A of the Transfer of Property 
Act, nor the amended s. 47 of the Registration Act, 
can a landlord claim rent under an unregistered 
lease. Inthe matter of JAMBAD Coan ẸYNDIOATE, Larp. 

Cal. 845 
——— 8, 54— Registration Act (XVI of 1908), ss. 

17 (1), 2, (6), 49 —Settlement—Trustees to pay to 
children of settlor—Vested right in income and 
contingént right in corpus given—~Nature of 
interest in future rents and profits—~Whether 
immovable property—Rents received by trustees at 
time of assignment—Nature of. 

Under a deed of settlement made inthe settlor's 
lifetime the settlor transferred to the trustees a 
large amount cf property, in substance, probably, 
the whole of his property, in trust to allow the 
settlor during his lifetime to manage the property, 
and to have the sole benefit of the income both 
from the immovable and movable property. The 
settlement then proceeded to declare certain trusts 
that should come into operation after his death, 
The trusts to come into operation after his death 
were that, as to the property comprised in three 
schedules, the trustees, during the life of the 
widow and until the youngest child attained the 
age of 20, were to distribute the income in 
the following manner: that they were to pay 
Rs, 1,000 a month to the widow, and to divide the 
remainder amongst the children, including the 
eldest son, M. After the youngest child attained 
the age of 20, the property was to be sold and the 
proceeds were to be divided in equal shares bet- 
ween the children then surviving, the issue of any 
child who was dead to represent his father’s share, 
There was a slight alteration in the trusts in re- 
lation to the property comprised in the fourth 
schedule, because in that case the property was not 
to be distributed until the death of the youngest 
child, and it was to'be divided then amongst the 
children living at that date: 
. Held, upon a full consideration of the nature of 
the interest in the income of his father’s estate 
which was given to M by the deed of settlement 
and elso of his interest in the ultimate proceeds 
of sale of the properties in the Schedules thereto, 
that the interest of M, so far as the interest in future 
rents and profits was concerned, was immovable 
property within the meaning of the Transfer of 
Property Act and the Registration Act, Rents and 
profits which at the time of assignment had been 
received by. the trustees of the settlement had ceased 
tobe immovable property. M. E. Moonta Sons, LTD. 
v. OFFIOIAL ASSIGNEE, RARGOON PC 418 
s. 54—5. 54, Transfer of Property Act, 

scope of— Movable and immovable property— 

Distinction. 

It is no part of the purpose of the provisions of 
8.54, Transfer of Property Act that they should 
have any effect upon the devolution of pro- 
perty; and immovable and movable property 
do not necessarily correspond to real and per, 
sonal estate in English Law, whether or not 
these notions be specially considered in the light 
of equitdble doctrines concerning trusts for conver- 
sion of real estate. Whether the distinction drawn 
between movable and immovable property by the 
Indian enactments involves a very different test from 
that applicable in Englartd “to determine what is 
an interestein land under the Mortmain Act or the 
Fines and RecoveriéS Act or the Dower Act or under 
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any other English Act ia separate proplem in 
each case. The Indian distinction may b3 thought 
to present some analogy to the distinction between 
movable and immovable property as understood in 
international law for the purpose of the doctrine 
mobilia sequuntur personam. M. E. Moouta | Sons, 
LTD. v. OFFICIAL ASSIGNEE, RANGOON PC418 
——-— 88. 54, 55 (4) (b). Sez Sale 4 
s. 56. Ses Transfer of Property Act ad 





s. 82 
——s.58. Sez Transfer of Property Act, 1882, 
s. 3, Expl (1) . 69 


8. 58—Mortgage—Transfer of interest — 

Simple mortgage and mortgage by deposit of title 

deeds—Right to possession and right to rents and 

ofits, whether parts of interest transferred. 

nder s. 58, Transfer of Property Act, “a mort- 
gage is a transfer of an interest in specific immov- 
able property,” and the interest which is transferred 
under a mortgage is not in every case the fame 
interest in the property charged, or, in other w rds, 
that what i3 charged is not the whole title and 
ownership to and in the property which is the sub- 
ject-matter of the mortgage. 

In the case of a simple mortgage or of a mərt- 
gage by deposit of title deeds, which in respect cf 
the right to possession of the rents and profits «i 
the property subject to the mortgage stand on the 
same footing, unless an agreement to that elfect is 
expressly male, neither the right to possession nor 
ths right to the rents and profits is part of the 
interest which is transferred to the mortgagee. AGA 
G ALY Ramzan Yezpiv, Messrs Bauraazar & Son, 
Lop. Rang. 850 


s. 59— Equitable mortgage—Hxecution of 
pro-note—-Letter evidencing deposit of title deeds ag 
collateral security — Letter executed on stamped 
paper—Suit on basis of equitable mortgage for 
recovery of balance on pro-note—Held, letter 
required registration and hence was inadmissible. 
Where a person executesa pro-note and along 

with it deposits the title deeds of some of his 

properties by way of collateral security and executes 

a letter on e stamped paper mentioning tnat he 

was depositing the title deeds as security and after 

payment of the money due on the pro-note he 
would redeem the title deeds, the letter requires 
registration, and is not admissible in evidence in 

a suit brought on the ground of the equitable 

mortgage, torecover the balance on the pro-note, 

KRISHNASWAMY AYYANGAR V, JONNAGADLA GOURIAMMA 

Mad. 195 

s. 60—Person taking puisne mortgage with 
knowledge of prjor mortgage—Right to redeem 
property subject to prior mortgage—W hole mortgage 
debt should be patd—Held, on facts, that subsequent 
mortgagee was not entitled to invoke doctrine of 
marshalling and insist that prior mortgagee should 
first liquidate his debt on hypothecated movable 
property. 5 
Where a person elects to teke a puisne mortgage 

of immovable property with the knowledge of the 
existence of a prior mortgage, his right to redeem 
the” property subject to the je¥or mortgagé is accord- 
ing to s. 60, Transfer of Property Act, a right to 
redeem upon payment not of a part but of the 
whole of the mortgage debt. : 

Certain immovable property was mortgaged to æ 
certain®person and under the same document some 
cattle were hypothecated to him. The immovable 
property was again me@rtgaged to another* person, 








The prior mortgagee obtained a.decree against thee ° 


bes £ y 
xe i. ae 
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immovablg property. The tattle hdd been sold off- 
by the mortgagor : 

Held, that under the circumstances the subseqent 
mortgagee was not entitled to invoke the doctrine 
of marghslling and insist that the prior mortgagee 
should first liquidate the debt due to him out of 
the cattle hypothecated to him, as the prior mort- 
gagee in order to establish his rights under the 
hypothecation, would have to enter into litigation with 
the transferee from the mortgagor. -On the other 
hand there was no obstacle in his way when seek- 
ing to liquidate the mortgage debt by executing 
the mortgage decree against the immovable pro- 
perty that was the subject of the mortgage. It 
would prejudice the prior mortgagee and entail 
considerable hardship upon him if he were com- 
pelled in the first instance to liquidate the debt 
due to him. K. S. P. SUBBIAH NAIDU v. RAM SABAD 
: Rang. 444 
—— $. 74— Whether exhaustive—Rules of pro~ 

cedure under Act, if apply tothe Punjab— 

Subrogation, right of—Oral agreement, if sufficient 
. to confer right on lender. fs 

The provisions inthe Transfer of Property Act of 
1882 in regard to.subrogation were not exhaustive 
and though the principles of the Acthave been 
applied to the Punjab as based on justice, equity 
and good conscience, the rules of procedure have 
not been so applied. Inthe Punjab, an oral agree- 
ment is eufficient to confer a right of subrogaticn 
on the lender. PUNJAB NATIONAL BANK, LTD., La: ORE 
y. JAGDISH BAHAI j Lah. 114 
——~"$, 76 (c)—Agreement between mortgagor and 
: mortgagee that rent to be set off against principal 

and interest—Mortgagee paying Municipal taxes— 
` Sum paid as taxes, if can be set off. 
© Where the mortgagee ‘in possession 
Municipal taxes and there was an agreement be- 
tween him andthe mortgagor that the rent was to 
be set off against the principal and interest : 

Held, that he was entitled to set off the amount 
‘paid as taxes in the mortgage accourts, so that 
‘he could remain in possession till the liquidation 
‘of sum paid as taxes. Krsto Ram v. RAM Lat SALU 


paid the 





Pat.55 
ss, 81, 60— Applicability of s 81 to 
hypothecation of movables—Principle cannot be 


enforced so as to prejudice prior mortgagee. 

- + Section 81, Transfer. 0f Property Act, applies to 
-mortgages of immovable property and not to the 
-hypothecation of movables. Even if the principle of 
marshalling as set out in s 81 is applicable to 
movables, it cannot be enforced “so as to prejudice 
“the rights of the prior mortgagee.” K. 8, P. SUBBIAH 
Nav v. Ram SABAD n Rang. 444 
mS, 82—Scope of s. 82. -> 

Section 82, Transfer of Property Act has solely to 





“do with the distribution cf the burden on the prop- _ 


‘erties in a case where no other question as to 


“who had the benefit of the money in the beginning ` 


or similar complication arises. The question how much 
‘money one man owes another must be first deter- 
mined with geference to the transactions between 
: them and after that question is decided one has next 
- to see on Which iten»gt can be made a charge Wit 
` reference tos. &2. e s 
There can be no contributicn, if the encumbrance 
is discharged by the very perscn who is liable icv 
*the debt, in such a case, he merely pays his cwn 
- debt as he wag bound to do.. To hold that@he rame 
“ result ensues under the Indian Law, one need not 
‘resort “to any doctrine ofeequity, for the right to 
< gesict the claim to contribution in such a case, Is 


7 INDIAN CASES E 


MUT, 14a BHAGAVATHAR V. VENKATRAMA AYYAR 


. ed scme of the 


¿© 101 of the Transfer of 
. necessaly that the prior mortgage should bave been 
“wholly aischarged by the sale in favour of the prior 
- mortgagee. 


sm [1036 
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exp:egsly saved by the worde “in. the absences -of a 
contiact’ to the contrary” occurring. in-s. 82. The 
section deals with the rights of the owners and it 
would be prepsr and natural to infer that the con- 
tiact referred to is a contiact between them, 1, e.s 
those liable to contribute. Mutatsg BaaGavat. AR v. 
VENKATRAMA AYYAR f Mad 977, 
— ss. 829° 56, 81—Contribution—Right to 
contribution— Whether. controlled by right. of 
marshalling—Contract—Frustration. | p o 
It is well settled that the right to contribution is 
controlled by the right of marshalling, aws3. 56 and 
81 of the Transfer of Property. Act show., ‘Again, 
the 1ight to, contribution is excluded and is pie- 
vented from being given effect to by s. 81, which 
rests upon the principle that a creditor- who has 
the means of satisfying his debt out of several 
funds, shall not, by the exerciseof his right, pre- 
judice another creditor, whore security comprises 
only one of the funds. The ‘contention, therefore, 
that the right to contribution overrides every other 
right or equity and that the literal wording of s. 82 
compels the Court to uphold the claim asserted by 
the plaintiff, is clearly-untenable. . St 

From the fact that as ketween A and Bowning.the 
mortgaged property A réceives the whole amount to 
the exclusion of B, arisee the contract (the contract 
need not be expiess) that B shall not be liable to 
contribute; similaily, when each cf them receives an 
cqual moiety, a- contract must be impiled that they 
shall bear the burden equally. If there is a cecntract 
to th? contrary, it should not bo within the puwer 
of one of the.parties to it to deprive the other cf 
the benefit under it, for the result of taking a con- 
tray. view would be, that either paity could frus- 
trate the contract by, merely assigning his property. 





P ` co A Mad. 974 

— S. 91—Attaching creditor, if necessary party 
to mortgage suit. 1 , f ` 
The amended .s. 91, Transfer of Property Act, dges 
not mention an attaching cioditor. as öne of the 
persons entitled to redeem a murtgagé and under 
the present law he can in nocas be said tobe a 
necessary party to a mortgage suit. , Gorak DEVI v. 
LaoabMI S. ANKAR ; é © ` AIL 966 
— 5. 92—S. 92, whether retrospective. 3 

The new s. 92, Transfer of Property Act, is” 








not 


“retrospective. Bank of OLETTINAD, Lip. v. Ma Ba Lo 


i Rang. 645 
——-—— 8. 100, < 
Sze Sale | A 4 
Ses Transfer of Property Act, 1882, s. 3, Expl. (1)- 
: : “69 
————— 8.101. Ses Mortgage 391 





s. 101—Prior mortgagee purchasing part of 
mortgaged property—Morigage not wholly dis< 
charged—Right to claim priority against. puisne 
morigagee—Doctrine of substituted security whether 
applies to partition between father and son, 

In order that a prior, mortgagee who has purchas- 
mortgaged items may claim ithe 
benefit of priority against a puisne mortgagee under 
Property Act, it is not 


Puichaseis of equity of redemption who 
Pay off portiune of a prior mortgage debt are entitl- 
ea tostand in the shoes ofthe prior mortgagee to 
the extent that they have so paid treating them as 


. pro tanto assigneestf*the prior mortgage. 


Items allotted to other sharers in a partition are 


= exonerated from a mortgage @xecuted by one of the: 


. . 


en ee 


-yæagje A, 
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e 
cd-owners because such other sharers are not bound 
by that mortgage apdthe doctrine of substituted 
se@urity is in” such ‘cases invoked to fasten the mort- 
gage on.the -properties which are allotted to the 
. mortgagor in the partition between :himeelf and his 
cd-sharers but where a mortgage is by the father- 
end is binding onthe son, the father and son must 
for the purposes of this rule be regarded as a single 
legal entity with the result that. all--the properties 
allotted to this branch at the partition as’ between 
itself and another branch will become eubject 
to the mortgage infavour of the mortgagee and ‘a 
subsequent partition between the father and the 
son will not, therefore, defeat the right of the mort- 
gagee to proceed against the items allotted to the 
gon, even though in the partition deed provision is 
made for discharging the mortgage debt out of the 
properties allottedto the father. Rama Alvar wv. 
BaGavatarmutav PILLAI Mad. 834 
e $.101—Purchaser of. property discharging 
what he thinks is :only mortgage—Subsequent 
. discovery that later mortgage interest still subsists 
.s7Whether can sue on discharged mortgage. ae 

Where a person purchases property, whethor 
through Court or private sale, and discharges what 
he thinks is the mortgage and then discovers that 
ai later mortgage interest still subsists, he can main- 
tain a suit on the mortgage he has discharged. 
: The defendant -after executing a simple mortgage 
of certain property, executed two usufructuary mort- 
gages of some and some other properties. He, how- 
ever, remained in possession of them as lesse3 under 
the usufructuary mortgagee. The land. was sold to 
the plaintiff without having disclosed the usufruc- 
tary mortgages, The plaintiff discharged the simple 
mortgage and the usutructuary mortgages sued on 
the lease. and in execution got possession of the 
land. The plaintiff subs2quently instituted a suit 
to eoforcs the simple mortgage discharged by him 
by sale of the mortgaged property: : 

í Held, that s: 101,. Transfer of Propsrty Act, was 
no bar to the suit whidh was maintainable. ARruMUGA 
Bataan v. BEMBA GouNDAN Mad. 704 
s8. 101--Scope—Hffect, whether restrospective 
- Person having smaller interest acquiring larger 
sc interest~Merger, if takes place. 

- Section 101, Transfer of Property Act, only crystal- 
lisas in a statutory form fhe well-known equitable 
rule and, therefore, it has a retrospective effect. 
Eyen the section as it stood befors the amendment 
of 1929 required that the owner of the charge should 
become absolutely entitled to the property. It is 
ohly when a person having a smaller interest in the 
property acquires a larger or the entire interest that 
the smaller interest would merge. Soorsty GULLON, 
TAHSIL .& District, HOSHANGABAD v. DANRAT 

P Nag. 602 


srt, 88. 105, 107—Agreement. to _lease— 
«Immediate demise of property and party paying 
: rent—Agreement void as transfer, if not registered, 
, but valid as agreement to, lease, 

; Where the -plaintiff actually takes possession of 
the property upon the very day of the agreement and. 


ea 
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r ss. 107, 4—S. 107e is to be read as supple- 
-menting -the ~ Registration Act — Forfeiture— 
„Sub letting, must be legal. A = 

Under s. 4, Transfer of Property Act, s. . 107 of 
the Act, is tobe read as supplemental to the Regis-. 
tration’ Act. Under pera. 2 of s. 107, if a dodiment 
c lease not coming under 
para. 1, the- document must be registered and the, 
effect of non-registration under s. 49, Registration 
Act, is that the document shall not affect any im- 
movable property comprised therein. In order to 
attract forfeiture the sub-letting must be legal. 
A condition against transfer is not broken by trans- 
fer which is in fact void. Kucuwar Lime & Sronn’ 
Co., LTD. v. SEORETARY oF STATE Pat, 501 
——” 8.111 (d), 2 (c)—Tenure created before 

holder purchasing it after 

1889 — Merger, if brought about—S. 111 (d), if 

: applies. ; 

Where a tenure is created before the Transfer’ of 
Property Act, and the superior patni holder pur- 
chases the tenure after the Act, s. 111 (d), of the Act- 
does not apply and there will be no merger if the 
holder keeps the two interests separate. Bryoy SINGH 
DUDAURIA V. SARAT AANDRA Goswami GOSBAIN 
i DN Cal. 829 
—s, 111 (e)—Scope—Applicability to general 
` law of forfeiture ~~ Potakkudi tenants Manaikat 
, —Cessation of service—Tenancy, if determined. 

The provision in s. 111 (e), Transfer of Property 
Act, was intended to reproduce the general law upon 
the subject of forfeiture and it provides that the 
lessor has to give notice tothe lessee of his inten- 
tion to determine the lease. Therefore, forfeiture 
will not be produced merely by the unilateral act 
of ceasing to comply with the conditions upon 
which the property is held but must involve also 
gome expression of intention t> enforce the forfei- 
ture on the part of the lessor. Consequently, the 
mere cessation of Berviges re not pear rays the 

. VENKATARAMA IYER-V, PoNNUSWAMI PADAYAO 1 
aad ee Mad. 36 
Trust—Settlement referring to particular wife in 
, consideration of abandonment of certain claim— 

“Held, settlement was limited to wife at the time of 

settlement. 

Per Burn and: Madhavan Nair, JJ., Varadachar- 
iar, J., contra.—An interest created in favourof a 
beneficiary is not vested and where the preamble 
of such a ‘settlement makes reference to the parti- 





1882—Superior patni 





gular wife and the settlement is in consideration ® , 


of the abandonment of certain claims by the said 
wife, and the trust is created in favour of her hus- 
band the words “your wife” referred to in the 
settlement, must pe limited tothe wife at the time 
of the settlement. : é i 

Per Varadachariar, J.—In cases where the disposi- 
tive words suggest a contingent interest,ethe gift 
to the donee of the interest or income accruing 
during the interval must he taken to show that the 
gift is vested and the contingency only refers to 
possession. 


. Consequently, where a settlor sets aside a parti- 


a rent, it is difficult tọ say that the agreement seular sum asa trust for the benefitfof a particular 


id not amount to a lease within the definition of 
g. 405, Transfer of Property Act, and where it is not 
registeréd under s. 107, Transfer of Property Act, it 
is to that extent void. But the: agreement is alg ° 
an agreement for a lease and in so far as it is nt 
agreement for a lease, it is got void merely bacause, 
regarded,.as a transfer of property, it is void. Caanpu- 
LAL DAMODARDAS Wi KESHAVGAL KUBERDAS AMIN | 
OR so ciety de : - Bon, 579. 


to 


ro dae om A oam 


$son, who is declared to ge entitled 45 collect the 
P aants after the testator% death, and the ‘settlor 
agrees to pay interest on the amount regularly 
and it is also provided that. if during the lifetime 
of the settlor, the person for whose benefit the trust 
is: crefted dies, nis wife, sons and grandsons, alone 
were to become entitled to the said trust, interest, 
etc., the person for wose bewefit the trust» is croat- 
ed, takes..a. heritable estate and the cerpus_ mdse 


e 


. 
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be deemed to have vested in that person, even 
during the lifetime of settlor and thet the inten- 
tion was to benefit the family and not particular 
member, NEELAMMA v, AGADI MAREPPA Mad. 471 

Trust property—Creditor's rights—Right of 
_ trustee to be indemnified—Limits of. 

Where a trustee has incurred debt the creditor 
cannot recover against the trust property unless the 
truste® if he had paid the debt, could have claimed 
indemnity out of the trust property. In other words, 
the principle of subrogation applies; the creditor 
can only claim to stand in the shoes of the trustee 
as against the trust property and his rights are no 
greater than those of the trustee. This is the law 
in India as well as in England. The right ofa 
trustee to be indemnified out of the trust property 
for expenses incurred by him is a matter of the 
particular trust concerned and of the rules applicable 
to a trust of the class to which it belongs. MAHABIR 
Prasap Marwartv. SHAH MOSAMMAD YE TA 

Pat. 869 
Trusts Act (i! of 1882), s. 34—Order under, if 
appealable, 

No appeal lies against an order passed under s. 34 
of the Trusts Act. Bisnwa Nats SARAN SINGA v. 
BisHAMBHAR Nata SRIVASTAVA Oudh 204 
————§. 63. Sez Company 378 
Under-proprietary rights—Decreeof Settlement 
_ Court granting decree for gabzadari rights to 

party's father—Interpretation-—Under-proprietary 
- rights, if granted. 

Where it appears from a.judgment of the Settlement 
Court that the defendant's father claimed anarea of 
14 bighas 11 biswas which admittedly included the 
plot in suit as sir in the right of zemindari, this 
must be construed asaclaim for under-proprietary 
right. Butwhere the finding arrivel at in the 
judgment isthat the father or his aucestors had 
never been in proprietary possession of the village 
but had only hetd management of it at certain times 
as mugaddams and that he was entitled to a decree 
for gabzadari right intheland in the suit, the right 
granted to him cannot be held to be an  under-pro- 
prietary right. It istrue that the words gabzadari 
right do not necessarily mean occupancy right and 
it has sometimes been construed eyen as meaning 
under-proprietary right. But when the circumstances 
of the case show that the defendant's ancestors had 
never possessed any proprietary right in the village 

gand that the decree was passed in their favour only 
because the defendant's ancestors had at some time 
been mugaddams of the village, these indicate that 
the word gabzadari was used only in the sense of 
occupancy and not inthe sense of under-proprietary 
right. BINDA PRASAD v. BIHARI TEWARI Oudh 186 
U. P. Agriculturists’ Rellef Act (XXVII of 1934), 

S. 2, proviso—‘Is assessed”, meaning of —Question, 

wheth@ debtor is assessed or not, determination 

of— Criterion. 

The words “is assessed" inthe proviso to s. 2, 
U. P. Agriculturists’ Relief Act, mean “ was assessed 
at the last occasion ", that isto say, was assessed 
during the last financial year. That this is the cor- 
rect citeriop š also apparent from r. 1, publishede. 
on August 10, 1935, Wh@h isto the effect that the 
Court had to find out whether the debtor admits or 
does not admit that he was assesstéd to income-tax 
“for the last financial year for which assessment: 
have been made by the Income Tax Department.” 
This would be a convenient test in order tPdeter- 
mine whether he is or is not assessed to income-tax. 
The merg fact that during tH® current year his re- 
turn is still underexawination and the Income Tax 


Officer hag not yet decided whether he should or should 
not be assessed to income-tax should. not make any 
difference. Ras Narain». BINDABAN * AL, 828 

ss. 2 (2), Expl. 6, 3. Ses U.P. Agri- 

culturists’ Relief Act, 1934, s. 5 564, 
ss. 5, 2 (2) Expl. 6, 12 — Subsequent 

purchaser of, mortgaged property impleaded — 

Such person claiming to be agriculturist—-Essential 

to be proved—Such person entitled to redeem under 

s. 12~Chap. III, if applies—Period of instalments, 

limit of. 

Where a subsequent purchaser of mortgaged 
property is impleaded in a suit on a mortgage, 
claims, in execution, that he was an agriculturist 
for the purposes of s. 5, U.P. Agriculturists’ Relief 
Act, he should establish three facts, namely, (1) that 
the mortgagor was an agriculturist because otherwise 
the transaction would not amount to aloan within 
the meaning of the Act according to the definition 
given in s. 2 (10) (a), (2) that he himself was an 
agriculturist onthe date of theloan: and (8) that 
he himself was an agriculturist at the date of the 
institution of the suit in which the decree was 
passed. 

Where the subsequent purchaser of the mortgaged 
property is a person who would have been entitled to 
redeem the mortgage under the provisions of s. 12 of 
the Act he is a’ person to whom Chap. III applies. 
An agriculturist for the purposes of Chap. III in 
accordance with Expl. (6) tos. 2(2).is a person. 
who, if he pays both rent and revenue, does not pay 
a total of rent and revenue exceeding Rs. 1,000, 
When he pays Rs. 88 a year as Government revenue 
and Rs. 50 a year as rent, he is an agriculturist and 
the period of instalments to be paid by him should 
not extend beyond four years from date of decree. Ram 
QULAM v. BANDHU SINGA All. 564 
ss. 5, 3— Decree’ in s. 3 (1) proviso, meaning 
- of—Period of instalments to be reckoned from date 

of instalment decree. . 

For the purposes of s.5 the meaning ofthe word 
decree inthe proviso of s. 3 (1) is the decree for 
instalments and not the original decree which is 
converted into a decree for instalments the Court 
at the time of passing an instalment decree under 
Ch Veshall reckon the period of instalments from 
the date of the instalment decree and not from the 
date of the original decree. Ram GHULAM v. BANDHU 
SINGH All. 564 
— ss. 5, 30—Relief prayed under— Power to 

change rate of interest—Court, if has jurisdiction 

to ane with rate of interest before January 

1, k 

A Court granting relief to a judgment-debtor 
under the U. P. Agriculturists Relief Act can modify 
a decree only under the provisions of s, 30 and 
s. 5, Agriculturists’ Relief Act. Section 5 allows 
for the introduction of instalments and s. 30 given 
only the power to change the rate of interest after 
January 1, 1930. It has no jurisdiction to interfere 
with the rate of interest before January 1, 1930, 
either under this Act or under the Usurious Loans 
Act. Ram NARAIN v. Manmoop Hasan Al. 537 
w——§.12. Sez U.P. Agriculturists’ Relief Act, 

1934, s, 5 f 564 
——— 8, 30. See U. P. Agriculturists’ Relief Aet, 

1934, s. 5 : 537 











°U.P. Sugarcane Act (XV of 1934), s. 7—U. P. 


Sugarcane Rules, rr. 14 (1), 12 (1) (j)—Complaint 
not instituted or authorised by District Magistrate 

-—Conviction under f. 12 (1) (j), if can stard. 
Where it cannot be said thatthe District Magis- 
trate either complained or authorized a complaidi 
, C’ $ 


Vol. 163 2 ' 


U. P, Sugarcane Act—concld, 
. te . 

about the charge on account of charity, there cannot be 
a prosecution under the U.P. Sugarcane Rules and there 
cag be no prosécution“in respect of a charge not men- 
tioned in that complaint. In such circumstances & 
conviction under r. 12 (1) (7) cannot stand. Racuusar 
DAYAL v. EMPEROR 3 All, 250 

U; P. Sugarcane Rules, rr. 14 (1), 12 (1) (J). See 

Sugarcane Act, 1934, s. 7 ‘ - 250 
U.P. Town Improvement Act (VIII of 191 >) s.57 

—Award of Land Acquisition „Oficer, binding 

nature of. Hi 

The awerd of the Land Acquisition Officer is 
binding upon the Government, and if it is accepted 
by the owner of the property, the matter isat once 
concluded. SECRETARY. OF State v. ZAID Husain 

All. 689 

U.P. Town Improvement (Appeals) Act {ll of 

1920), 8. 3 (1) (b)—Application for certificate ‘to 

appeal—Essentials of —Mere leave to appeal, if 

enough—Party inviting Tribunal to adopt certain 
method of valuation—Whether can apply for 
special leave on ground that valuation was wrong. 

An application for certificate that the case is a fit 

` one for appeal from the award of the Tribunal act- 
ing under U. P. Town Improvement Act, must frank“ 
ly disclose all the grounds of appeal to the Tribunal. 
When a certificate is granted under s: 3 (1) (b) of 
the Act it is of the utmost importance that this cer- 
tificate should show clearly upon the face of it that 
the Tribunal has considered the applicition for leave 
to appeal upon its merits and has come to the con- 
clusion that the case is a fit one for appeal. 

_ Where a party invites the Tribunal to adopt a 
certain method of valuation to ascertain the market 
value of the property such a party cannot at a later 
stage ask the High Court for special Isave to appeal 
upon the ground that the Tribunal has acted in 
accordance with their own method of valuation. 
SECRETARY OF STATE v. ZAHID HUSAIN All. 689 
WalJib-ul-arz—Entry relied on—Held, entry showed 

practice in village, 

‘Where the plaintiff relied on the entry in the 
wajib-ul-arz of a village to which the parties 
belonged which after mentioning that the division of 
the property among the Malkhana Thakurs of the 
village was according to the “bhai-bant system” 
stated that where there are two widows left and one 
of them has children, those children would excluds 
the childless widow; and a childless widow succeeds 
to a husband with a limited estate only: 

Held, that although the entry as a record of cus- 
tom might not beof great value, it still showed that 
the practice in the village might have been or at any 
rate what the co-sharers, among whom presumably 
the predecessors-in-title of the parties to the suit 
also were, intended to be followed, Jarro v, O8ITTA 


, All. 650 
Water cess—Levy of—Legality. 

It is well settled that the Government cannot 
impose cess for the use of water, the right to uss 
of which was appurtenant to the lands in respect of 
which a permanent jama or assessment has been 
fixed. SsoreTary or STATE v. DUVWURI SOMAYYA 
| Mad. 8 
Water rights—Natural lake — Riparian rights o 

‘gdjoining land owners—Natural lake surrounded 

by zemindari villages—Right of adjoining onwers 

to take water for trrigatlon—Hasemenis Act (V of * 

1882), s. 7 (2) illus. (J). 4 

Riparian rights exist in respect of natural lakes 
no less than im respact of*nidural streams and the 
same limitg. apply in both cases. The existence 
ofysuch right including the right to use the waters 
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Water Rights—concld. : 


of the lake for irrigatidf is’ recognised én illus- 
tration (J) to sub-s. (b) s.7 of the Indian Easements 
Act. 
.In the case of a natural lake bounded on all 
sides by zamindart villages the riparian rights 
in respect of the lands abutting on the lake must 
be deemed to have passed along with the lands 
when the villages were included in the zamindaris 
at tho timeof Permanent Settlement, SECRETARY oF 
Stats FOR INDIA IN COUNCIL v. DUVVURI SOMAYYA 

Mad, 87 
Will—Absolute estate cannot be -cut down to life 
_estate merely by gift over of residue. 

An absolute estate may be made defeasible in 
certain circumstances but it cannot be cut down to 
a life estate merely by a giftoverof the residue, 
Govinppual LALLUBSAI PATEL v, DA-YABHAL NATSA- 


BAAI PATEL Bom. 632 
Absolute estate—Words of limitation, if 
necessary. 


No word of limitation is necessary to convey an 

absolute ectate. Kanaya Lat Missir v. Hira Birt 
Pat. 940 
Construction—Clauses regarding adoption— 

Held, there was no direction explicitly made or 

clearly intended to limit widow's discretion. 

A will executed by a Hindu A contained inter alia 
the following: “after all this is done, a boy should 
be taken in adoption to perpetuate the name of 
ancestors and manage the estate. No boy has been 
yet taken in adoption. It is expected that (any) of 
my paternal uncles’ sons may get a son. If he gives 
(the boy) my wife should take him in adoption. 
Seven years’ time is allowed for this. After seven 
years J's younger son B should be taken 
in adoption, After the debts, etc., are paid off, per- 
sons of my family should allot for ever property of 
an income of five hundred rupees to the School 
Department to preserve my memory for ever, anda 
boy shoull be taken in adoption fèr the rest of the 
property. This amount (shall) specially (be) for the 
Maratha caste, not only thaf, but poor boys of my 
caste shall have a preferential right. Seven years’ 
time has been allowed for adoption, but if V, 
M, Gand S, think that fa boy) should forth- 
with be taken in adoption, there is no objection 
to my wife's (adopting a boy immediately) accord- 
ing asthey may advise -...... If this boy does 
not exist which God may forbid, any hoy can be 
taken in adoption :” 

Held, that the dominating idea and object of A 
as expressed in the will was that there should 
without fail be an adoption for good reasons which 
are plainly expressed by ths testator himself and 
that the adoptiongwas valid. 

_ Held, also that tne construction of the sentence 
beginning “if this boy des not exist” to mean 
that unless he died any other adoption Ws prohi- 
bited, was a forced and entirely inadmissible con- 
struction to extract from a parenthetic note pro- 
viding for B's possible death, and permitting another 
adoption if that occurred, a prohibition of any 
other adoption if B’s adoption preved as it did 
. prove, to be impossible for a reason ofe which the 
téStator had probably nevg®* thought at all. There 
was no direction eithér explicitly made or clearly 
‘intended to limit the discretion of the widow 
and the adoption of the defendant was valid. 
JAGANNATd Rao v. RAMB AROSA 0 Por 
Construction—Executor, directed not to sell 
property— Whether can mortgage it. ` a 
Where a will direc® the executor, not to sell the, 


property, he has no power te mortgage it also, asa ° 
. 
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mortgage méecessarily. ords Ska. bale if -the-money, is_ 
not paid off: P: T. Krisénuswamy AYyaNGAR v, 
JONNAGADLA GOURIAMMA. Mad. 195 - 


-t Construction—Two' branches engéuting 


dedicator,and > -~ | 

(414) sthesquestions: whether a particular person 

was--validly ‘adepted ‘by ‘the testator's widow. 

ön- failure of--which fhe “properties-were to be the: 
propertibs: of the-deity, -and what the line óf 
pucdéession ishould be, were questions which could 
xot-bé décided in the absence of ‘the ‘adopted sor 
and the. deity. Rar SUNDARI DASYA “9, Benope Bg..art 

BALK ocr OT Nd Cal. 595 

“Construction —'Unariibiguous dispositive 

v words are notito'be controlled by general expres- 

«sion intention..." tei bao o 7s hog 

. ‘Unambiguous ‘dispositive words in a will ara not 

to” be controlled or qualified by any “general éxpres- 

sion ofintentiot:. QovinpBuar LALLUB. ar PATEL `% 

DALYAB. AI NATHABBAT PATEH | f Bom. 632 

*—+-~— ' Construction — Wali ` should be read ag a 

&-whole—-Words repugnent-to' words by-which inten- 
e tion is expressed, should be discarded. 

+. It is- always dangerouS: to construe the words of 

‘one !will by! the -construction of more or.le5s similar 

swords in a-different will, which was adopted bya Court 

‘in-another case.’ What is needed is that the Court 

should read the will, as -whole awd consider all the 

clases and the circumstances and find opt the inten- 
tion -of fhe testator-and Hive effect . to it as far as the 

‘law: pefmits: “Impoftanes should not be attached 
‘to isolated! expressions.- If there are words here and 
there ivhich aré-répugnant to words’ by, which an 
‘intention is clearly expressed they “have to be dis- 
carded. Kan.ya Lan Missin v. Hira Brat Pat. 940 
+-+-8 Doetrme. of eléction—Bequest of ' property 
-sAvhich teseat8r has ng right to dispose of— Beques?" 
‘xof otherproperties to dhe real owner of former 
`, property—Duty- of real owner to electPresumption 
~ of knowledge to- elect from enjoyment of legacy. 

a Where d testator gives property by design’cr by 
mistake -which is not his to, give and tives gt ‘the 
‘same’ time tthe real owner cfif other “property 

such seal éwnér cannot take both.” He is put to his 
gekction, tg take either’ under or against the ingtru- 
mêntah S TAT anes REN 
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“Where a testator bequeathed by his will certain + 
Properties to‘ his wife~and: gave, certain house ‘to ' 
ahothér person and some years after the death af ° 
the testator his wife who had accepted her legacy | 
sued to, recover the hous¢ from the heirs of the person 4 
to whom the house had been bequeathed -alleging > 
thaf the house yas.-her:self-acquired property and - 
that the, testator had, theref+re, no “power to dispose , 
of it by his will: Ree Kaki lax 

„Held, that the pldintiff must-be presumed to have 
made her election to take the legacy, given-her and 
tọ- have affirmed the devise of the house. Sw&RNaMBAL , 
Ammar V BARADAMBAL AMMAL ~’, “Mad. 752! 
“i Waris’, ‘Warisa’', -if indicate absolute estate, | 

“The word" waris" or warise "is > sufficient'to° 
denote: -that, {h> person, so described was to get 
an absolute dstate unless a‘ contrary intention -xp 
péars: from the fext òf. the will- Kanara LAT MISSIR 
v. Hira Ber LP ia Ea -Pat. 940 

21 Will by *Hindyu— Rule enunciated, in Mahomed 

“‘Shurngoel Hooda v. Sheukram is not of universal 

- application-~Bequest lim favour of ’sister-in-law+- 

“Her daughter and her children to take successively 
“after her death~Provision that daughter's son’ 

“should be “treated as absolute ‘owner—Held, son 
would take absolute estate even -in lifetime ~of 
- sister-in-law. O as a “ 
“The proposition thafin construing the will of Ae 
Hindu it is -not..improper tatak into consideration: 
what are known,” to be the.ordivazy ` notions, angi 
wiehes of Hindus ‘with’ respect, -to tlie: devolution ` of 
property and that it. may bé assumed that a Hindu’ 
generally desiree that an estate, especially “an ances- 
tial estate, shall be ‘retained in his, family; and it’ 
may be ‘assumed that a “Hindu knows that asa gene- 
Tal rule at all‘events, women do- “not lake -absolute 
estates of inheritances which “they ave’, “enabled to” 
alienate, is not of uhiversalapplication. “~~. *) 

A will made with “the av -wed object of making 
arrangément ‘for thiintenane? “ànd . preservation, of 
the name, fams, prestige and. ¢istom of ‘the family, 
bequeathed.the estate ‘to the ‘testator’s paternal 
Gyugin's wife S as his legal hair ahd after her death 
to -hér’ daughter D namad inti", will and-toy D's 
children succsezively one aftat the * other as legal: 
heireszes. It was also pro -idedtht 1f D gives birth | 
to á son, hs was to be ‘treated as heir-ti ani owner’ 
cf all the prop3rties left by the téstator’:  ; |” 

* Held, (1) that the words “and her children suc’ 
cessively one after another are words of inheritance“ 
prescribing the ‘cotrse of sticcession and are what 
are technically called words of: limitation ; ‘they sre’ 
not Words of purchase; ` 7 —- i Kari 

: (2) thatthe testator culd not be deemed to have 
created perpetual successive life estates’ and all that’ 
waé indicated was that in the event ~of a son being’ 
bon to DÐ, the daughter, he, would, take.the proper-. 
ties at once even during thé lifstime sf 9; the sister 
in-law. Kanaya Lat Missir v. Hira BIBI" Pat. 940. 
WORDS AND PHRASES; . ww 1S O 

Abadharita and Dharjya,-‘whethér indicate’ 

rent in ‘perpetuity. See Leasé. E. 676 

. AS of right—- Interpretation’ of." Sez Easements 
s ’ Act, 1882,93. 15. | . . 137, 

‘Asset, meaning of, SEE 1363 
` ‘Aulad, meaning. of." |, 4 a e 
| 7E Aulad’” does not neaesiarily msansohildren ; tt 
mbans dexéendants ahd progeny aš well. Human beings 
are called Aulad-e-Adam. The words mean geheration 
After generation. Kanays Lau Missir v. Hika BIBI 
Me Pa if ba oe ce anny 7 a 940: 
Bebandobasti, meaning of. See Orissa Tenancy: 

a2 A Si 9 *s--9B4 (hy: 
8 t 
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Words and Phrases—coneld. Ps aa dente 


--Gonsigned to record room, meaning “of... Sz 


` Practice s k -119 

- Dakhal oreqabz2,-meaning of, Szz Deed 922 
| Final order, meaning of. Sze Limitation Abf, 
> 1908, Sch. I, Art, 182 (5) 354 


*, Imipilediy, meaning of. Srz.Mussalman Wakf 
“Validating Act, 1913, 3,37 "" °° 344 
Is assessed, meaning of, Ser U, 9. Agriculturists 
Relief Act, 1934, s. 2, proviso 828 
“Malik”, ‘Waras’, significance of. 

The use of the word “ malik is ordinarily 
sufficient o connote an estate both heritable and 
alienable even in the case of a Hindu widow. 
“Waras” or heir has the same connotation. GOVIND- 
BHAIL LALLUBHAI PATEL v. DABYABSAI NATHABHAI PATEL 

Bom. 632 

Occupler, means person actually in charge and on 
spot. See Explosives Act, 1884, s. 8 400 (a) 
Original jurisdiction— Act done according to 
law—Meanings of, Ser Government of India Act, 

1915, 5. 106 (2) 60 

Public servant, whether covers Police Officer, SEE 
Penal Code, 1860, s. 182 910 
Qazi, meaning of. Sez Muhammadan Law 305 
Repairs, whether include painting of buildings. 
Sez Workmen’s Compensation Act, 1923, Sch. I, 
cl. 8 79 
Residue, meaning of. Sez Income Tax Act, 
1922, 5.9 (2) 337 
Wharves, whether includes pontoons, jetties, etc, 
See Rangoon Port Act, 1905, ss 65,4 (12) 235 
Where the profits and gains of the company 
have been assessed to Income tax, meaning 
of. See Income Tax Act, 1922, s. 14 (2) (a) 


0 
Workers’ Compensation Act of Australia, ss. 
6 (1) 7 (1). Ses Workmen’s compensation 628 


Workmen's compensation — Workers’ Com- 
pensation Act of Australia, ss. 7 (1), 6 (1)—~-Scope 
of the Act—Australian Workmen's Compensation 
(Silicosis) Act of 1920—Applicant for compensation 
Held, he need prove only that he has contracted 
a disease arising out of and in the course of his 
employment—Burden of proof, 

The Worker's Oompensation Act of Australia 
provides for compensation in every case of injury 
(including disease) arising out of and in the course 
of a workman's employment and it is wrong to 
suppose that the Workmen's Compensation Act, ap- 
plies only to a category of cases restricted in limine 
by the omission of cases ofdisease ‘caused by silica 

ust. T 

Held, that an applicant for compensation under 
the Act need prove only that he has contracted a 
disease arising ont of end in the course of his 
employment leaving it fo the employer to show, if 
he can, that the disease was due to silica dust, in 
view of the factthat there is a special Act dealing 
with claims for compengation for diseases caused by 
silica dust. METROPOLITAN Coar Company, Lip. v. 
Jacos PYS PC 628 


Workmen's Compensation Act (VIllof 1923), 
s. 2 14 (U). See Workmen's Compensation 

1923, Sch. II, cl. 8 

x --85. 2 (g),4 (1) (©), Sch. IV— Permanent 

parteal disablement— Duty of Court to see if 


earning capacity has*been reduced in every 
employment. ° 


What the Court has got to seein the case of a 
permanent partial disablement is the fact as to whe- 
ther the geting capacity of the workman has been 
yeduced In everye employment which he was cap- 
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_and the other two fingers, might well 


Act, . 


xp 
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Workmen's Compgnsatlon Act=gontd.. < 


sg 
ser l 


able_of undertaking.. a$ the “time. of the accident and 


"not inerely thè particular empldyment, i Which he 


was engaged, at the time of the, accidént resulting 
in the disablement oT T u 
, Consequently, > where, a- blacksmith “fitter hds lost 
the idés and middle“ fingers) it.ib conceivable that 
although because ‘of thé lésé of the index andthe 
middle fingers the workman was disabled from per- 
forming his duties of a blacksmith fitter with his 
hand he has not been incapacitated from . under- 
taking any other employment and in that other 
employment therest of the hand, namely the thumb 
be utilised. 
The Court should, ‘therefore, consider if he has been 
incapacitated from undertaking any other employ- 
ment. Upper Doas Sucar Mints, Lro. v. Daunar RAM 
All. 644 
s. 3 (a) (1), as amended by Act XV of 
1933-~—-Workman's death due to act for which he 
was not employed, but warned not to do—Emoployer, 
if liable for compensation. 

The deceased was employed as a cooly whoss duty 
ib was to assist and attend upon the driver of an 
elephant. This elephant was of uncertain temper, 
and on a certain day had been shackled and let 
loose to graze in the jungle. The driver of the ele- 
phant happened to be ill, and the person in charre 
of the camp ordered the deceased to go out into the 
jungle with two other elephant coolies in order to 
find cut where the elephant was. He was exprossly 
ordered not to attempt to catch the animal, much 
less to unshackle and ride him. Oa the following 
day the tliree men found the elephant in the jungie 





and in aceordares with the terms of their employ-. 


ment it was their duty to return to the camp and 
report the place where the elephant was, Instead 
of doing so, howerer, the dezeased wilfully disobeyed 
the express orders given to him, approached the 
elephant, unshackled him and got up upon him with 
the intention of riding him. A fej moments later 
he was thrown off by the elephant who attacked and 
killed him with his tusks: 

Held, that the employer was not liable to 
pay compensation under the Act, because the 
injury was not caused to the workman by an 
“accident arising out of and in the coursa of his 
employment.” BOMBAY Burma TRADING CopporaTIon, 
Lrp. v. U Po HLAING Rang. 708 
———— 5. 4 (1) (c). See Workmen’s Compensation 

Act, 1923, s. 2 (g) 644 


Sch. ii, cl. 8, 8.2 (1) (n)— Repairs”? | 


whether include painting of buildings—Employment 
—Whether casual or not—Commissioner’s decisions 
to prevatl—Finding based on evidence as to nature 
of employment -1f one of fact—Whether subject 
to appeal. * 
_ Repair includes renewal of the paint of a build- 
ing. 
It is impossible to define what casual employ 
ment is, There are some cases in which the em- 
ployment is obviously not casual, and other cases in 
which the employment is obviously casual, There 
are a number of debatable cases between those two 
extremes and the Courts have held® that in those 
debatable cases the decisign of thé ounty Court 
Judge must prevail Im other words, the rule 
seems to come to this: that where there isany evis 
dence to support the finding cf the County Court 
Judge, or jp India the Commissioner, that the em- 
ployngent either is, or is not, casual, then the finding 
must be treated asa finding ofa fact, andis not 
subject to appeal. NGDIRSHA, HORMUSJI MADAWA w 
Krisenapal BALA + Bom '7Q 
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beh. IV. Ser Workmen's Compensation Act, Where there is nothing to show that a tank 
644 situated in a zemindari was jn existence at the 


1923, s. 2 

Poteet es Tank situated’ in” zemindari—Pre- time the village was granted to thg inamdar eof 

sumption as to ownership—Tank not proved to have the zemindar, there is no presumption that the tank ~ 

beemin existence at the time of the grant—No belungsto the inamdar or zemindar, AVI031 CHETTIAR | 

presumption in favour of zemindar, v VALLIAPPA CHETTIAR ree. Mad. 855 
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